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INTRODUCTION

1. The Special Rapporteur was appointed by the Chairman of the Commission on
Human Rights under resolution 11 (XXXV), of 6 March 1979. In accordance with
Commission resolution 8 (XXXI), of 27 February 1975, the Special Rapporteur submitted
a report on the situation of human rights in Chile to the Commission on Human Rights
at its thirty-sixth session and to the General Assembly at its thirty-fourth session.
At the request of the General Assemply, l/ the Commission on Human Rights extended
the mandate of the Special Rapporteur on an annual basis in 1980, 1981 and 1982.

The Commission thus decided on 10 March 1982 to extend the mandate for a further
year, g/ while requesting the Special Rapporteur to report on further developments
in the situation of human rights in Chile to the General Assembly at its
thirty-seventh session and to the Commission on Human Rights at its

thirty-ninth session, On 7 May 1982, the Economic and Social Council endorsed
Commission resolution 1982/25, é/ At its latest session, the Sub-Conmission on
Prevention of Disorimination and Protection of Minorities 4/ decided to recommend
to the Commission on Human Rights that it maintain vigilance in relation to the
evolution of human rights and fundamental liberties in Chile. Tastly, at its
thirty-seventh session, the Ceneral Assembly considered the report of the Special
Rapporteur on the situation of human rights in Chile during the first half of

1982. 5/ In resolution 37/183, of 17 December 1982, 6/ the General Assembly
requested the Commission on Human Rights to study in depth the report of the

Special Rapporteur at its thirty-ninth session, with a view to taking the most
appropriate steps, in particular the extension of the mandate of the Special
Rapporteur, and reporting on its consideration, through the Economic and Social
Council, to the General Assembly at its thirty-eighth session. 1/

2, From a substantive viewpoint, General Assembly resolution 37/183 once again
reiterates the priority concerns that have bsen expressed in earlier resolutions

of various United Nations bodies and go to make up the .sentiments of the
international community with regard to the human rights situation in Chile.  These
priority concerns, which in turn form the substance of the Special Rapporteur's
mandate, are: :

The institutionalization of the state of emergency through the two-~fold
declaration of a "state of emergency" (article 40, paragraph 3, of the
Constitution) and of an "exceptional state of emergency due to threats to
internal peace" (the twenty-fourth transitional provision of the
Constitution);

The ineffectualness of the remedy of habeas corpus or amparo;

1/ Resolutions 34/179, 35/188 and 36/157.
2/ Resolution 1982/25, of 10 March 1982, overative paragraph 6.

é/ Decision 1982/132, of 7 May 1982, adopted by the Economic and Social
Council at its twenty-eighth plenary meeting.

4/ Resolution 1982/19, of 9 September 1982.
5/ Document 4/37/564, of 4 November 1982.

§/ Resolution 37/183, of 17 December 1982, was adopted by 85 votes to 17,
with 41 abstentions.

Z/ Resolution 37/183, operative paragraph 12.
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The arbitrary detentions and physical or psychological intimidation;

The persecution of individuals exercising their freedom of opinion or right
of petition;

The situation of prisoners of opinion;

The violation of the right to life, the acts of persecution and intimidation,
torture and other forms of cruel, inhuman or degrading treatment resulting in
unexplained deaths and the punishment of those responsible;

The fate of persons reported missing;
The restoration of trade union rights, including the right to strike;

The restoration of civil and political rights and freedoms, particularly
freedom of assembly and association; the right to live in, enter or leave
the country freely, and abolition of the practice of prohibitions on entry
to the country;

The observance of the economic, social and cultural rights of the Chilean
population in general, and of the indigenous population in particular.

3. In carrying out his task, the Special Rapporteur has paid particular attention
to the points of concern thus expressed by the internalional community. In the
course of his current mandate, he has repeatedly approached the Government of Chile
requesting its co-operation. §/ As already indicated, the Special Rapporteur has
recelved no reply to these requests, despite the calls made by the General Assembly,
tne Commission on Human Rights and the Sub-Commission on Prevention of Discrimination
and Protection of Minorities. This situaiion was once again deplored by the

General Assembly in resolution 37/183, which also requested the Chilean authorities
to submit comments on the Special Rapporteur'!s report at the thirty-ninth session

of the Commissien on Human Rights. 9/

4. Indeed, the Government of Chile has refused to co-operate with the Special
Rapporteur and the Commission on Human Rights ever since the thirty-fifth session

of the General Assembly, when it called into question the procedure for considering
the human rights situation in Chile and held that the special procedure was
"discriminatory". ;Q/ In the Government's opinion, the procedure violated "the
principles of the legal equality and sovereignty of States”. ;}/ This opinion was
confirmed on 18 December 1982 by the Minister for Foreign Affairs himself, who
affirmed: "Chile will not co-operate with international organs sc long as selective
and discriminatory policies are applied against ocur country in matters relating to
human rights"; he further stated that the Special Rapporteur had personally shown
"a lack of the necessary impartiality and objectivity". _g/ The Permanent
Representative and Ambassador of Chile to the United Nations stated on 8 December 1982:

§/ See A/37/564, pares. 5-T.

9/ Operative paragreph 11 of resolution 37/183, of 17 December 1982. See
also document 4/37/564, para. 3.

10/ A/¢.3/35/10.
11/ See A/36/594, para. 8.

12/ Statements by the Minister for Foreign Affairs, Mr. René Rojes Galdames,
reported in the Chilean national press on 19 Decewmber 1982.
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"My Government cannot agree to the establishment of selective procedures dealing
exclusively with the human rights situwation in Chile, and will co~operate with the
United Nations only when it brings the treatment of Chile within the objective
standards that are generally acceptable and universally applicable". He also said
that the appointment of a Special Rapporteur meant that "such discriminatory ftreatment
ig still being practised, since it was made without the prior consent of the Member
State, which is fundamental for any action requiring its co-operation'. ;ﬁ/

5. The Speclal Rapporteur has already drawn attention to the fact that similar
statements have been refuted by many resolutions of the Commission on Human Rights,
which have established a number of special procedures in connection with the human
rights situation in various Stotes Members of the United Nations, Consequently, it
is clear that the refusal to co-operate with the Special Rapporteur "cannot be regarded
as an attitude legitimized by international norms, but rather as a refusal to accept
the principles and procedures established by the international community in the field
of human rights and appiied whenever these rights are the subject of flagrant, gross
and systematic vioclations", lé/ The Special Rapporteur has also pointed out that

the Government's unco-operative attitude is inconsistent "with that Government's
international obligation to report as a State which has subscribed to the Charter

of the United Nations". 15/ Moreover, it should be noted that the Chilean Government
has also refused to co-operate with other infernational bodies. The Inter-American
Commission on Human Rights has reported that on 6 May 1981, the Government of Chile
unilaterally decided to break off all relations with the Commission and, since that
date, has replied to none of the communications addressed to it; this conduct, in the
Commission's opinion, "is incompatible with the undertakings entered into by Chile
under the Charter of the Organization of American States". 16/

6. Lastly, the Government's sccusation of "lack of impartiality and objectivity" is
a matter to be decided not by the Special Rapporteur but by the Commission on Human
Rights and the General Assembly - the United Nations organs to which he submits hisg
reports. The Special Rapporteur would none the less like to cite here another
entirely different statement that "for nine years, the United Nations General Assembly
has lived up to its purposes and vrinciples and unfailingly kept an objective and
strict watch on the human rights situation in a country such as Chile, which, in the
past, was world renowned for democracy, the rule of law and its high cultural
attainments despite the difficulties characteristic of any developing country", ll/

13/ Statement by the Permanent Representative and Ambassador of Chile to the
United Nations, Mr. Manuel Trucco, in the Third Committee of the General Assembly
on 8 December 1982.

14/ See 4/36/594, para. 8,

15/ See 4/37/564, vara. 8.

16/ Document OEA/SER.L/V/11.57, doc, 6, Rel. 1, of 20 September 1982: Annual
Report of the Inbter-American Commission on Human Rights (1981-1982), pp. 119-120,
quotation translated from the Spanish by the United Nations Secretariat.

17/ Cf. document entitled Posicidn de la Comisidn Chilena de Desechos Humanos
resvecto a la renovaciln del mandato sl Relator Esvecial de las Naciones Unidas en el
caso de Chile, Santiago, January 1983, p. 3.
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7. Be that as it may, the Special Rapporteur emphasizes throughout the various
chapters of the present report that, by institutionalizing a state of emergency so
that it has, de facto, become permanent, the new Political Constitution of 1980
makes a final break with the traditional democratic legal order that Chile enjoyed
up to 1973. As a consequence, the new "legality" introduces a legel, political,
economic, social and cultural system which is in itself at variance with the general
rules of international law on human rights, particularly those set forth in the

San Francisco Charter, the Universal Declaration of Human Rights and the
International Covenants on Human Rights (ratified by Chile). In addition te these
international rules, others figure in many international treaties on human rights
that have also been ratified by Chile. 18/ Despite all these international
undertakings, however, the Government of Chile refuses to co-~operate with the
Special Rapporteur, fails to comply with its obligation duly to report to

United Nations organs, and more particularly, major violations of the international
rules on human rights continue to be reported against it, for which reason the
international responsibility of the State of Chile is involved.

8. As on previous occasions, the Special Rapporteur has prepared the present report
in accordance with the following method of work: first, in view of the Government's
failure to co-operate, its reports have been replaced by official notes taken from
the Chilean press. Second, the Special Rapporteur has studied the most significant
legislative and jurisprudential texts of 1982 and closely followed the practice of the
Executive. Third, inestimable assistance has been received from national and
international, governmental and non-governmental, organizations concerned with the
human rights situation in Chile. Fourth, testimony has been received from persons
with personal and direct knowledge of many of the facts referred to in the present
report., Fifth, impartial and objective determination of the facts has, as usual,
made it necessary to collate the information received, rejecting any that has been
based on subjective judgements when no tangible proof has been available. Finally,
the facts thus determined have been related to the international treaties concerning
international protectlon of human rights that have been ratified by Chile, and also
to other norms of international human rights law, within the substantive and
procedural framework of the Special Rapporteur!s mandate.

9. As to the time frame, the present report covers the information that has
reached the Special Rapporteur and has been duly verified throughout the second
half of 1982, Some information for Jamuary 1983 has been added in order to bring
the report up to date to the greatest possible extent.

18/ See A/37/564, para. 8.
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I. THE CONSTITUTIONAL FRAMEWORK AND HUMAN RIGHTS

A, The Political Constitution of 1980

10. As the Special Rapporteur has already mentioned, the Constitution of

11 September 1980 has been in force since 11 March 1981 and has been the subject

of important pronouncements by the General Assembly and the Commission on Human Rights.
~n particular, the General Assembly adopted a resolution on 17 December 19682 in

which 1% restates its previous position regarding the "subversion of the traditional
democratic legal order and its institutioas, through the maintenance and widening

of emergency and exceptional legislation and the promulgation of a Constitution which
does not reflect a freely expressed popular will and whose provisions suppress,
suspend or restrict the enjoyment and the exercise of human rights and fundamental
freedoms". 19/ It was noted that the new Constitution confers a stable and
institutional status of authority on the military Government for a transitional
period up to 1989, Mocreover, the Constitution itself embodies principles which
introduce discrimination on political grounds, in particular in article 8, For his
part, the Special Rapporteur stressed that. under the Constitution, particularly
during the transitional period, the armed forces are paramount in all matters inwolving
the government of the country. 20/ As a result, institutionalized power has been
concentrated in the hands of the military, in that the President of the Republic is
subject to no effective supervision by representatives of the citizens and his
authority has no limitations other than those that might hypothetically be imposed

on him by the Constitutional Court or the armed forces themselves. These exceptional
:cwers extend to the executive, administrative, legislative, Jjudicial and enforcement
functions, which acquire particular importance during the period of transition in
which two different forms of states of emergency are being applied simultaneously.
Taken as a whole, this constitutional framework facilitates "the possible practice

of serious, gross and systematic violations of human rights and could by this fact
sericusly compromise the international responsibility of Chile as a member of the
international community". 21/

11. The Acting Chairman of the Chilean Commission on Human Rights expressed a

similar view when referring to what is known as the "Declaration of Santiago on
Representative Democracy" adopted by the Fifth Meeting of Consultation of Ministers

of Foreign Affairs in 1959. The Declaration stabed that "the Governments of the
American Republics should be the result of free elections" and that "the systematic

use of political proscription is contrary to the American democratic order'. gg/
Accordingly, the Acting Chairman concluded that "the appearance of de facto regimes

in Latin America is contrary to the inter-American principle of representative democracy

1 Resolution %7/183, of 17 December 1982, operative paragraph 2., See also
A/37/564, para. 11.

20/ E/CN.4/1428, para. 34.
21/ A/37/564, para. 12,

22/ Speech delivered on 13 December 1982 on the occasion of the thirty-~fourth
anniversary of the Universal Declaration of Human Rights and the fourth anniversary
of the Chilean Commission on Human Rights.
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and that a de facto regime becomes legitimate to the extent that it provides for
"the restoration of an order that guarantees respect for human rights and fundamental
freedoms thus facilitating the renewzl of a genuinely constitutional =nd democratic

process'. 23/

12, Furthermore, the Speciszl Repporteur has noted that the legislative developments
provided for under the Constitution have likewise no® materialized to date. Of
particular gignificsnce is the lack of legislation concerning the right of citizenship,
exercise of the political rights and participation in the government, and the
possibility -~ elections in the intermediatie social organizations. In the first place,
article 18 of the Ccnstiwution provides for a pupblic electoral system and an organic
constitutional law 1o determine the organizacion and operation thereof, for the
purpose of regulating electoral processes and plebiscites, in all matters not directly
provided for by the Constitution. No such organic law has been enacted; nor is there
any public register of citizens. Secondly, article 19, paragraph 15, subparagraph 5,
of +the Constitution, provides for an crganic constitutional law concerning

political parties which has not been adopted either. Accordingly, by virtue of the
tenth transitional provision of the Constitution, the prohibition on engaging in or
promoting any activity, action or transaction of a party political nature, whether

on the part of natural or legal persons, organizations, entities or groups of persons,
remains in force, Thirdly, article 85 of the Constitution establiishes what are called
regional elecioral courts with responsibility for settling maiters connected with
trade unicn elections snd elections of such intermediate groups as the law prescribes.
An ordinary law ~ yet to be enacted - is to stipulate the powers and organization of
those courts. Since the law in question dnes not exist, there is no supervision of
any elections that may be held, desvite the fact that the twelfth transiticnal
provision is itself an indication of the constituent's concern that these courts be
put into operation. Fourthly, articles 101, 107 and 109 of the Constitution establish
organs in which the pecple can participate, at the regional and local or communal
level, known as Regional Development Councils, Communal Councils and Communal
Development Councils whose organization and powers are tc be provided for under
organic constitutional lews thar have not been enacted either. As a result,

according to the Comstitution itself, the participation of the people in the
government and administration of the regions and communss is prevented for the time
being, All that is left is a so-called "basic democracy" or type of participation
that is purely formal or 2 manifestation of support for the Covernment without the
people having any influence on ihe decisions of the regional and communal

euthorities. The Constititional Studies Group ("Group of 24"} made a statement to
this effect in a document published on 11 September 1982 according to which "Although
there is much salk of regional and communsl decentralization end of the participation
cf the communi®ty al those levels, the fact is that the Government and the regional

and communal authorities are fully controlled by officials appointed by the Head of
State and vho enjoy his complete confidence., Uo independent organizstion that is
representative of regional or communal interests pleys a regulsr part in the
consideration and solution of problems st those levels". 24/

23/ 1Ibigd.

24/ Constitutional Studies Group "Ante la sibtuacidn del pais: un urgente debate
nacional”. [In the face of the national situation: an urgent national debate.]
Andlisis, reprint, September 1982, p. 6. See also Hoy, 8-14 September 1982.
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13, As regards the practice of the Constitutional Court, to date it has had
competence in only two cases which arose during 1982, In one of them "it authorized
an organic law relating to mining concessions that was manifestly in violation of the
absolute, exc'u.lve and inaliencb’l> sunership of min.c vested in the State by virtue
of article 19, paragraph 24, ~: the Constitution"., Ia the other, the Constitutional.
Court also authorized "a law, supposedly of an interpretative nature, aimed at
disavowing acquired social security rights” (Act No, 18.1%4 of 19 June 1982). gg/

B. Tnstitutionalization of the state of emergency

14. As the Special Rapporteur has repeatedly pointed out, since the entry into force
of the current Constitution (11 March 1981), a double state of emergency has existed
in Chile, continuvously and uninterruptedly: the "state of smergency" provided for
under article 41, paragraph 4, of the Constitution combined with article 40,
paragraph %, thereof, and the "exceptional state of emergency due to threats to
internal peace", provided for under the *“wenty-fourth transitional provision of the
Constitution, As for the "state of emergency", this has been extended in turn by
Supreme Decree No, 1083 of the Ministry of the Interior (Diario Oficial of

30 August 1982) and Supreme Decree No, 1530 (Diario Oficial of 29 November 1982)

for 2 further 90 days. While it remains in force, the President of the Republic may
restrict freedom of movement and prohibit particular persons from entering or
leaving Chile; he may also suspend or restrict exercise of the right of assembly and
freedom of information and opinion and impose censorship on correspondence and the
commnication media. 26/

15. The "exceptional state of emergency due to threabs to internasl peace', for its
part, was again extended by Decree No., 1161 of the Ministry of the Interior

(Diario Oficial of 10 September 1982) in the termg in which it had been declared under
the previous Supreme Decree No, 198 of the Ministry of the Interior (Diario Oficial

of 10 March 1982). It is noteworthy that on the occasion in question the Executive
once again did not state the factual reasons which provide the Jjustification for the
declarations and extensions of these states of constitutional emergency. It has,
moreover, been said that "human rights in Chile are thus subjected to a regime of
suppression, suspension or restriction, contrary bto article 4 of the International
Covenant on Civil and Political Rights, thereby consolidating Chile's marginal
position so far as the international rules which govern the matter are concerned". 21/
While the "exceptional state of emergency due to threats to internal peace" remains
in force, the President of the Republic acquires discretionary powers to order persons
to be detained for five days in their homes or places other than prisons; the
time-limit may be increased to 20 days in the event of "acts of terrorism having
serious concsegquences", He may also restrict the right of assembly and freedom of
information with regard to the creation, publishing or circulation of new publications,
and prohibit from entering the national territory any persons who propagate the
doctrines referrred to in article 8 of the Constitution, persons who are accused or
have the reputstion of heing activists subscribing to such doctrines, and persons who

.?.54/ .l_b_i;@_” p' 40
26/ A/37/564, para. 16.

g]/ Speech by the Acting Chairman of the Chilean Commission on Human Rights on
13 December 1982,
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commit acts contrary to the interests of Chile or constitute a danger to internal
peace. Tastly, still under the twenty-fourth transitional provision of the
Constitution, the President may subject specific persons to restricted residence in an
urban locality within the national territory for a period not exceeding three months,

16, From the legal standpoint, the continued state of emergency has meant the

de facto disruption of the traditicnal constitutional order; the political crisis
broken by the military coup d'éwvat of 1973 has, in the view of Mrs. Questiaux, turned
into a rule whereby the lawfulness of the system is automatically confirmed and

the system bestows upon itself an dinstitutionel basis aimed at a new structure for
society which is ultimately eubmitted for the people’s approval through a
constitutional referendum, 28, The disruption of the constitutional order was
accompanied by a slow deterioration of institutions characterized by a redistribution
of powers within the institutional framework and by a constant regression of the
principle of the legality of any rule of law. 29/ Mrs. Questiaux's study outlines
the different types of institutions within which the Legislature, the Judiciary and
the Executive subordinate themselves to the military power. The Judiciary, for
instance, is subjected to strict supervision by means of a dual technique: the
appointment of "reliable" judges and "assoclate judges", jg/ on the one hand, and

a reduction in the powers of the ordinary courts in favour of the military courts,

on the other., The Executive is likewise subject to direct supervision by the
military since it is actually exercised by them. As for the Legisla*ture (Parliament),
it is replaced by a para-legisliative inshtitution whose functions are purely
advisory (legislative junta) end which is wholly subordinate to the Executive.
Consequently, Chile's previous legal systerm, in which the principle of the separation
of powers prevailed, hes heen replaced by the principle of the "hierarchization of
powers" in favour of the military., This type ol model is defined "in terms of the
stability of the regime or the stability of the State'", which has been the case in
Chile, as was suggested by the Human Rights Commitiee which considered the. two states
of emergency to be incompatible with the requiremente of article 4 of the
International Covenant on Civil and Political Rights and their maintenance for
several years to be contrary to article 25 of the Uovenant. 31/

17. The consequence of this situation has been the failure of the rule of law or

of the "primacy of law" snd the protbection of human rights is accordingly extremely
limited, F¥or instance, article 41, paragraph 3, of the Constitution provides for
suspension of the remedy of protection in the case of measures taken in accordance
with the provisions governing the "state of emergency'" and the remedy of amparo
(enforcement of constitutional rights) cannot be exercised for the protection of
persons subject to measures taken under the tuenty-fourth transitional provision of the
Constitution, since the courts may not attempt to determine the grounds on which such

28/ Study of the implications for human rights of recent developments concerning
situations known as states of siege or emergency, (E/CN.4/Sub.2,1982/15,
27 June 1982, paras. 129-131).

29/ A/37/564, para. 18.
%0/ See infra, chapter V, Section A: "Right to an effective remedy".
31 A/34/40, paras. 14 and 95.
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measures were taken and have to confine themselves to "verifying" whether the
procedures laid down in the Constitution and ordinary legislation have been followed,
FPurthermore, the final paragraph of the twenty-~-fourth transitional provision of the
Constitution stipulates that the measures adopted pursuant to the provision "shall
not be open to any remedy except for review by the authority which ordered them"
(remedy of review), in other words, the President of the Republic through the
Ministry of the Interior., The Special Rapporteur therefore once again endorses the
recommendations on the inalienability of provisions relating to due process and
detention procedures formulated by Mrs. Questiaux, to the effect that the habeas corpus
procedure and similar remedies should not be suspended when it is a question of
protecting life and personal freedom., Similarly, guarantees should be provided for
the reduction of the pericd during which 2 person is held incommunicado, for a
minimum of communication with freely chosen defence counsel and for the abolition

of capital punishment for political matters. 32/

18, Por its part, the General Assembly of the United Nations recognized on

17 December 1982 that "the Constitution promulgated by the Chilean authorities

on 11 March 1981 represents the institutionalization of the state of exception,

with grave prejudice to the civil and political wights of the Chilean people and
serious limitations toc their economic, social and cultural rights”, jj/ Accordingly,
it once again called upon the Chilean authorities to put an end to the "state of
emergency" and the "exceptional stave of emergency due to threats to internal peace"
and to re-establish democratic institutions, with a view to "ensuring the full
enjoyment and exercise of civil and political rights as well as economic, social and
cultural rights and fundamental freedoms of the Chilean people’. j&/ Against this
background, the Constitutional Studies Group arranged a "national debate" on

11 September 1982 "on the crisis ocur country is experiencing and the alternative
solutions" which require "a minimum of public freedoms" including "an end to the
states of emergency', the restoration "of the freedoms of expression and opinion and
the rights of assembly and association', "personal liberty and security of the
person', "an end to the expulsions of mnationals and a Jjust and adequate solution to the
dramatic problem of the exiles" and "the Judiciary should assume fully the
responsibility for the personal freedoms vested in it under the Constitution". 35/
Lastly, attention is drawn to the views of the Acting Chairman of the Chilean
Commission for Human Rights who stated that "full enjoyment of human righis is a
prereguisite for national unity". He added that what is needed i1s "a national accoxd
that will make possible the full operation of a system of law that guarantees,
protects and restores the universal and constitutional legal norms which will enable
the problems effecting our people to be jointly dealt with in a context of freedom,
Justice and peace" so that humen rights become '"the consensus ideology of our
homelands" where "all Chileans must feel obliged to rise to the challenge of upholding
the full enjoyment of human rights in our country", 36/

E/CN.4/8ub.2/1982,15, para. 203 and 4/37/564, para. 19,
Resolntion 37/183, of 17 December 1982, last preambular paragraph.
Resolution 37/18%, of 17 December 1982, operative paragraph 4.
Andlisis, reprint, September 1982, p. 8.

Speech on 1% December 1982,
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IT. RIGHT TO LIFE. FRIGHT TO PHYSICAL AND MORAL INTEGRITY

A, Right to life

19. This rignt, as provided {or in article 3 of the Universal Declaration of
Human Rights and article 6, paragraph 1, of the Tnternational Covenant on Civil
and Political Rights, is s {unuanmencal rigre in any sovciecy, irrespective of its
degree of development or the type of culture which characterizes it. The
international community therafore considers the right to life in the context cf
Jus cogens in internaticnal human rights law. It follows that its preservation i.
an essential function of the State, and there are numerous provisions of natioral
legislation, including Chileanr legislation, which establish guarantees to ensure
the protection of this righe.

20. The present section is devoted to a study of violations of the right to life
which occurred in Chile durinc the second half of 1982. O0Officials of State securit
agencies have been accuced of violating this fundamental right. Also included in
this section is an analysis of the death penalty, which was carried out on two
occasions in the second half of 1982, and to which two further offenders have been
sentenced by the court of first instance.

1. Cases of abuse cf authority or misuse of weapons

21. Daring the first hzlf of 1982, the Special Rapporteur was informed of 15 case:
of violation of the right to 1ife by the State security agencies through the abuse
of authority or the misuse of weapons. 37/ The cases noted in the second half of
1982 are described below. As will be seen, conflicting versions of the facts have
been given: on the one hand, it is indicated thal security agents deliberately
brought about death either vy premeditation or through the abuse of authority or
the use of their regulation weapons. On the other hand, the official version of
the facts usually indicales in general terms that tne victims committed prior attacks
on the secnrity forces or fired on them “irst. In either case, in so far as
Jjudicial inquiries shcw the Stace sccurity agencies to be directly responsible, the
incidents would entail vieclations of the right to 1life directly attributable to the
behaviour of the State security agencies and conszequently to the international
responsibility of the Chilsan State,

Juan José Letelicr Parra

22. The case concerns a building worker who was arrested by the Carabineros on

25 July 1982, togetcher with his brotner, Manuel Jesdis. The two men were taken to
the Carabineros atation at Conchali (Santiagc) and formally charged with

"drunkenness and suspiciouvs conduct™ According to the account given by Manuel Jesis,
nis brother told a carabinero, "We are not criminals and if you act like this you‘re
13ke Corporal Sagredc” (relcerring to oae of those involved in the "psychopaths! case.
or the Vina del Mar crimes). This response was said to have provoked a violent
reaction on the part of the carabinero against Juan José Letelier, whom he ordered
to be handcuffed, and, pulling his hair, "punched and kicked him repeatedly until
this caused his death": osuan José Letelier was taken to the State Medical Centre
(Asistencia Pdblica), which refusea to admit him becauvse he was already dead. 38/

37/ A[37/564, paras. 23-39,

38/ Chilean Commission on Human Rights, Report for July 1982, pp. 25-26.
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_The death certificate gave as the case of Juan José Letelier’s death "abdominal
traumatism with tearing of the mesentery, haemoperitoneum 2,800 ml and acute anaemia'.
The official version restricted itself to stating that "in the case of the death of
Juan José Letelier - arrested for drunkenness - which occurred early in the morning

of 25 July 1982 in the Juanita Aguirre Carabineros station, Conchali sector, in
undetermined circumstances, and in order to establish clearly the criminal and
administrative responsibilities that might attach to the staff on duty at the

station concerned, the facts have been brought to the attention of the Second Military
Court of Santiago", 39/ The deceased person's family itself announced that it

would be submitting a criminal complaint.

Julio Morelli Candia

23. The case concerns a trader whose arrest was reported by his family on

13 July 1982, and whose body was found on 2 August 1982 in the place known as

Hualqui gorge. The body had stab wounds in the abdomen and showed signs of various
blows "believed to have been inflicted by 2 karate expert”. According to the family‘s
version, "as an opponent of the military regime, Morelli has been arrested on

various occasions and had been subjected to ill-treatment during his time in the
places of imprisonment™. 40/

José Miguei Cerda Aifaro

24. A complaint lodged by the relatives of the victim with Departmental Criminal
Court No. 21, Santiago, against officials of Criminal Police Station No. 13,

Quinta Buin, Conchali, drew attention to an offence of unlawful coercion, which

led to the death of José Miguel Cerda a few days later. According to the accounts
received by the Special Rapporteur, José Miguel Cerda was arrested on 27 July 1982
by Police Department officials under an arrest warrant from Criminal Court Na. 21,
in which he was charged with having committed a robbery. The police informed his
father that he would be brcught before the court on the following day, but that did
not happen; his mother visited him on that day and found him "in poor physical
condition, pale and showing obvious signs of having been beaten', He was placed

in the public prison under a judicial order. On 1 August 1982, his family was
informed that José Miguel Cerda had died Yas a result of a severe nervous breakdown,
following which he had hanged himself". Cn 3 August 1982, when his brother went to
the Institute of Forensic Medicine tc retrieve the body, he noticed that "there
wapra haematomas on the face and bleod in the left ear, as well as further haematomas
on the abdomen ... and that these had nothing to do with his supposed hanging®. In
the opinion of his family, these circumstances "lead us to doubt the possibility

of suicide and to reaffirm our conviction that our son was maltreated at Criminal
Police Station No. 13, which is the real cause of his death™.

Miguel Segundo Gaete Avila

25. According to reports received by the Special Rapporteur, on 9 September 1982
Miguel Gaete was travelling in a taxi accompanied by hisg friend, Carlos Figueroa,
when, at a particular point on the route, in the municipality of Conchali, he

/ Chilean Commission on Human Rights, ibid., p. 26.

15 ke
~

Chiiean Commission on Human Rights, Report for iugust 1982, p. 7.
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was "shot at by & military patrol, receiving a bullet in the back which damaged

hisg spine and liver. He died {rom his wounds tne following day in the emergency unit
o' the J.J. Aguirre Hospital®. 41/ It was subsequently stated that the military
patrol "gave an order to stop which tne people in the car did noc hear, whereupon
the shots were fired. The =oldiers told tre Czrabirne~os that the occupants of the
taxl had insulted them on the wey vast”. 42/ 01 1/ Septemver 1982, Miguel Gaete's
widow lodged with tne Office of the sSecond Milicary Prosecutor of Santiago a
compiaint of homicide against military forces belonging to the Buin regiment - some
10 to 12 soldiers ftravelling in & canras covered truck, and wearing field uniform.
According to the complaint, Miguel Gaete and his companions, "when preparing to
take the right-hand lane, were hit by numerous shots, following which a number of
soldiers came up to the venhicle, opened its doors and shouted abuse, alleging that
its occupants had insulted them™., 0On realizing that Miguel Gaete was seriously
injured, two of the soldiers took him to hospital in the taxi in which he had been
travelling. The soldier who drove tne taxi was arrested by the Carabineros and
released tne following day.

Sergio Pereira Luna

26. Accarding to reports received by che Special Rapporteur, cn 15 Cctober 19862

a specisl task force of Carabineros Stacion No. 1 arrested 40 persons - customers
and staff - in the Tabaris Bar in Santiago. The operation was directed by a
Carabineros sub lisutensntnamzd Soto, who sent 20 of the detainees to the
Carabineros station, while the other 20 remained in the bar doorwav surrounded by
carabinerps armed with submachine-guns. Officer Soto asked all the detainees to
produce their documents, insulting them and threatening them with death, while
brandishing his submachine.-gun; suddenly, whether oy accident or design, he let
off a burst of gunfire, injuring two of the detainees, who were admitted fo the
J.J. Aguirre tiospital., One of them, Sergic Pereira Luna, was shot in the arm,

the bullet passing inside the body, damaging vital organs and leaving him
clinically dead; his actual deatn occurred in November. Lieutenant Soto ordered
the immediate release of all the remaining detainees wio had witnessed what had
occurred, while at the sane time justifying Pereira's detention by "accusing him of
being a criminal’, despite the fact that he had no police record. 43/ On

23 Cctober 1932, Pereira’s family filed criminal complai.t witnh the Office of the
Third Military Prosecutor in Snic.eye 79 a2 cruprge of stitempted murder, which sheortly
afterwards was expanded to a charge ‘againsu Sub Lieutbenant Rubén Scto Bradley, of
the uniformed police, of aggrzvated homicide, unlasful entry, unlawful arrest and
fabraication on thne part of the Lacavineros . 24/

Joanna Ortiz Cid

27. This case concerns a c2.year-old girl who died on 5 November ;982 as a result
of a shot fired by a police department official‘ in Santiago. 15/ According to her
family‘’s account, Joanna Or%tiz "was shot when trying vo kicx away a pistol which had

.

Crilean Commission on Human Rights, Report for September 1982, p. 3C.

bid.
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Chilean Commission on Human rights,

Chilean Commission on Human Rignts, Report for October 1982, pp. 39-40.
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been dropped by one of the policemen® who had entered her home in search of her
brother, Riecardo Ortiz. The official police statement, on the other hand,
indicated that the girl “shot at the police, obliging them to respond to her
attack?®, ﬁé/ According to other sources, there had previously been a discussion
between Joanna Ortiz, her relatives and thzs detectives. According to eyewitnesses,
there was no attack by the decszased; rether, the incident occurred "when the
young woman struggled with one of the police officers who was carrying a weapon,
which he dropped. VWhen she saw the weapon on the ground she kicked it under a
piece of furniture. At that point, the disarmed detective shouted tdo his
colleagues to fire”, which they did. 47/

Dagoberto Coriés Guajardo

28, According to the account widely reported in the national press, Dagoberto Cortés
was shotdown by Carabineros forces on 23 November 1982 in an armed clash.

Dr. Elizabeth Rendic Olate was arrested in the same incident. £§/ The incident
occurred when the car in which the persons concerned were travelling collided with

a taxi occupied by four persons at the intersection between Pedro Montt Avenue

and the South Panamerican Highway. Dagoberto Cortés got out of his vehicle, shouted
at the taxidriver and struck him in the face with a pistol; he then drove off
immediately. The taxi driver reported the incident to the Carabineros, who shortly
afterwards intercepted the vehicle of Dagoberto Cortés, who fired three shots in

the direction of the police. Of the four carabineros who responded to the attack,
only one actually hit Dagoberto Cortés, with a shot in the left temple which killed
him instantly. 49/ The death certificate gave the cause of death as “cranioencephalic
traumatism caused by a bullet". Dr. Elizabeth Rendic'’s version of the facts has

not yet been obtained, since, up to the time of completion of the present report,
she has been kept incommunicado on secret CNI premises. According to the Chilean
Commission on Human Rights, Dagoberto Cortés had been arre¢sted previously by DINA
agents, on 3 February 1975, and had been held incommunicado at the Villa Grimaldi
for 24 days, during which he was tortured. After being released in December 1576,
he lived in Belgium as a refugee, and his relatives were unaware that he had
returned to Chile illegally - an aci which, according to the press, occurred in

June 1980, when he vimmediately joined the central structurs of the proscribed

MIR", 50/ The press alsoc reported that Dagoderto Cortés had received military
training in Cuba and Libya and¢ nad taken part in various bank raids, as well as

in the attacks on the Prazsident of the Suosreme Court and the Minister for Foreign
Affairs which have taken place in recent years. D1/

Tmiliano Fernandez

26, The Chilean Commission on Human Rights reports that Pmiliano Ferndndez, the
owner of a café iIn the sector known as Medicamino in Talecohuano, was murdered by

Hoy, ibid.

467
47/ Chilean Commission on Human Rights, Report for November 1982, p. 16.
43/ El Mercurio, 29 and 30 Vgvember 1982.

49/ La Segunda, 30 fovember 1982,

50/ La Nacidén, 30 November 1962,

51/ El Mercurio, 3C November 1982. See also Chilean Comaission on Human Rights,
Report for November 1382, p. 1.
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Enrique Romdn, a lance-corporal in the Carabineros, on 4 December 1982, 52/ According
to the account given by his widow, who was an eyswitness, on the day in question
Ya man in uniform and a eivilian whom he knew came into the café; they ordered
something:; when the'time came to pay they didnit have enough money, so I agreed
that chey could pay later. Ii- was then that Corporal Enrijue Romdn began to
wield his gun, pointing it at cveryoody chere. Seeing this, Fmiliano said vo him:
'Listen, don't play about with that in here: 1t could Dbe dangerous ... Can't you
see the place is fulil of peopla?'., On hearing this, the carabinero removed the
safety catch, pointed the gun at him, and fired.® Imiliano Ferndndaz diéd almost
instantly., The Prefect of Carabineros appeared to confirm the facts by stating,
with respect to Corporal Enriquc Romdn, that “from the moment he committed this
act he ceased to pe a carabinesro and bacame a commen criminal ', The murderer was
arrested and brought beforc the Second Criminal Court of laleahuano. 53/

30. Judicial investigations underbaken in copnection with complaints brought before
the couris against officials of s~curicty agencies for abuse of ~uthoricy having .
fatal results have had varyvirz cesults. For instance, the CNI agent Luis E.V,
Marchant Franklin, who killed ibel Segovia Aetamal on 20 May 1981, was sentended

to 5 years' imprisonment for this acv. On appeal, the Santiago Court of Appeal
decided to reduce the sentence Lo 541 days, with the result that the CNT agent

was released immediately. 54/ Also, polic: officer René Moreno Cabellc was
comnitied for trial on a charge of the honmicide of Herndn Correa Ortiz 55/ on

28 Decenber 1981, Although the accused has nou been relsased or bail, the Santiago
Court of Appeal upheld fthe committal ordered at Tirst instance in respect of

officer Moreno. Qé/ Agzin, 3in the case of the homicide of Tilomena Moya Diaz on

2C October 1981, the Carabin.ros officer Juan Aravena Meza vas found guilty by
Santiago Criminal Court llc. 11 of having silled her with three gun shots, and was
sentenced to 10 years' iaprisonmenc. '1¢ nas locoged an appeal. 57/ ©On the other
hand, Santiazgo Criminal Couri No. 27 acguivued police officer Juan Victor Hunter

de la Fuente of the homfcide of Rosa Virginia Bustos Fierro, which happened in

May 1981 when the police opened fire on the tari in which shz was travelling.
According ¢o the judgement, ifunter 'had to resort to tne right to defend society

and there was no better way of so doing than by using his weapon as soon as all the
possibilities of arresting a suspected zssailant had b2en 2xnausted®. 2&/ However,
the account given by Rosa Viprsinia Ruskos' tarxi ariver and companion gives another
picture: "We were out r a driva in the taxi ... and at a particnlar moment,

as we were chalting, she said there was an armed man ahead. UWhen I realized this

I was scared and took the Pucahusl rcad... thnen I heard a shot. I told Rosa to

gzt down on bto %“he flcor. She duched btowards zhe winaow. I heard another shot which
struck the door, whireupon I accel.rated. Then T aswed her %o sit up but she didn't
reply. I put my hand round che back of her head bubt cculdn’t move her”. 59/

52/ Chilzan Commission on Human Ripntr, Report for December 1982, p. 36.
53/ Chilean Commissior. on turan Rignts, ibid. .

54/ Chilean Commission or Hwren Righcs, Repore Ioe July 1982, p. 27.

55/ Foo the background bo vhis honicide, ss= A/37/564, rara. 25.

56/ Tl Marcurlo, 25 fugust 19€2. )

57/ Chilean Commission on Hunar Rights, Repory for Septiaber 1532, p. 40.
58/ El liercurio, 20 S p.umber 1032,

593/ El Marcupeio. loiul.
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31. The Special Rapporteur informed the General Assembly ol the homicids of trade
union leader Tucapel Jiménez Alfaro, which happened on 25 February 1982, 66/ The

lengthy judicial investigation carricd out by Insvecting vecistrats

Sergio Valenzuela has not thus far produced any satisTactory results. The preliminary
inquiries were held in secret in May 1982, and counsel for the complainants applied
for certain steps in the procsedings to he taken including, in particular, a
face~-to--face meeting towards ths end of July 1652 hetween wtrade union leaders
Valericio Orrego, Patricic Pazoa and Carlos Santamaris and C1II officials. This

took place at the premises of the CNI itself, without any notable results. On

2 August 1932 counsel for the complainants asked [or access to the papers in the

case and on 12 August 1982 they applisd for 12 further steps in ths proceedings

to be taksan, eight of which were approved. Lcecrding to information received from

the Chilean Commission on Human Rights, Patricio Pezoa and Carlos Santamaria left

the country "under threst of death®., They said they had beeo asked by tnress CNI
officials %to put & tail on Tucapel Jiménez in th: days before his murder©. él/
Counsel for the cemplainants, who have recelved anonymous telephone threats, asked

the Inspecting Mazgistrate for the halvr of a2 specialized unit of Carabineros ("0S-7%)
in clarifying the facts. This is how the CHNI officials whe were watching

Tucapel Jiménez in the days before his death - Jorge Terndndez, Nelson Herndndez

and Raul Lillo - came to be identified. ég/ Apparcntly, these CNI officials were
connected with the pro--Government trade union leaders Caludio Orrego,

Missacl Galleguilles and René Sotolichic. éi/ In the opinion of counsel feor the
complainants the motives for Lhs crime were political since “for several months
before these events" Tucapel Jiménez "mad been discussing with trade uion leaders
the possibility of achieving worker unity by means of a general strike', éi/
32. For his part, Hernol Tlores, the curront President of ANEF (tue trade union
organization of which Tuecapel Jimenez used %o be President), speaking at a press
conference held on 15 October 1982, dsscribed the meagre results of the judicial
investigation as a "farce” and added that “this is surprising because the
Government has asserted categorically that it is intorested in clearing up the
crime. However, the inflormation we hasve obtained proves ihat this is no more

than a good intention”. §i/ As a result of these remarks the Ministry of the
Interior applied for proccedings t¢ be instituted before the courts for an offence
under the Internal Security of the State Act, article © (%) of which provides

for the offence of disrespcect to the authorities, but the matter was finally .
dropped. On 12 YNovember 1982, counsel for the complainants applied to the

60/ A/37/554, paras. 30--31,
nd 6.

61/ Chiluan Commission on Human Rights, Feport for August 1982, pp. 5
2

a
62/ Chilean Commission on Human Rights, Report for September 1982, p. A,

63/ Chilcan Commission on Muman Rights, ibid.
64/ Chilean Commission on Human Rights, ibid.

Chilzan Commission on Human Rishts, EReport lor Ociober 1982, p. 7.
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Examining Magistrete who was investigating the homicice of Tueapel -"iménez for zight
further steps in the proceedinzs Lo be Taken. IL addition, on 17 November 1982,

they also appliced to the Preasident of the Supreme Court *or nis co-operation in
ensuring that tr: furthor procedural st ps vequested are “ully implenwnted. §§/

Iy

23. Ancther lengohy judiclial investigation which went on throughout the second half
of 1982 connerns the case of the "Martyra Avencors? Squad™ [COJEMA). él/ It involves
the kidnapping, torture and iaterromtion Lo which & group of people were subjected
during July and rfuzust 1S80. One of thom, the journalism student Bduardo Jars jAravena,
died shortly after having been releasec as a2 resulit of the torture hie suffered

while in custody. Two scis of proceedinas gere instituted, ons by the Government

and the other by the victims, and 1 judg. of the fantiago Court was appolinted to
investigatz the facts. The Ministry »f the Interise and the Ministry of Defence
announced that CNI and the Cacabineros hrd carrled out an investigation and had
¢stablished that the memoers of COVEMA were Police Departmunt officials and had been
placed at the disposzl of General Carlos rorales Retamz2l, who was to hold preliminary
inquiries. A feuw days later the persons urdoer arcest ucre brought before the
Inspecting Vavlsbrate, who discharged then uncoudicionally after five days' detention,
except for two: the Superintendent of the Homicide Snuac and the Deputy Superintendert
of the Assault Squad. Tue latter were charged with the maltreatment of Nancy Azcueta,
one of those abducted, although both have now bsen released on bail. For a4 year and

a half the papers in the case wore kept sacret unbil, au the beginning of 1932,

counsel for the complainants obrained access to them and realized that there were
several gaps. In the vicw of one of the counsel for the complainants, the grounds

for the Minister of the Int.rior’s statenent to the c¢ffect that "the perpetrators

of the offences were o.ficials of the Pollice Deparctment® should b2 the subject

of a judacial investlgation, gince the latver denied it from the cutset. The same
lawywr also considers it appropriate to invastigate the alleged participation of
persons connected w1tW‘ wnepr Government services in the incidents which are the

subject of the gomplulnt, Lecording to the complainants the offcnders consisved

of a team made up of personnel from a number of services, including people {rom

the Police Department. In a written avnlication submifcved by counsel for the
complainants to the Santiage Court on 23 Augrst 1982 a recuest was made for several
inquiries to be carried out, which had veun refusced bv the Inspecting Magistrate.
The Court of Apneal allowed che application, although rejecting the submissaion
that the Magistrate in question should »e punished, and ordered that tho majority
of the inquiries rsouested whoxﬂd be carried c"t: this hag heen done, slthough
the proceadings are agaln being held in secrl k.

2. The death penaltbty

34. Cn 22 Cctober 1082 two Fformer CNI officials, Gabriel Herndndez Anderson and
Fduarde Villanueva Marauez, were ovucubud by shooting at Celama Priscn alter a

au
leng trial in which they werce founa zuilting of robbing and murdering two persons

)

66/ Chilean Commission on human Rights, Teport for Novenber 1942, p. 2.

67/ A/37/564, para. 40.
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employed at the State Bank in the municipality ¢f Chuquicamata ("Calama case'). §§/

A7 zkhird and final instancs, the Supyrr: Court upheld vne dszih sercance
imposed on the former CMI azerts: a third person involved in the events, the

taxi driver Julio Diaz Meza, also o former CNT ofiicial, was sentenced to lile
imprisonment. lLastly, the sentence:r of Carles Arenas and Gabriel Villanueva,

to five years' and one day's imprisonment for beinrs acgessories, were upheld., A
request addressed to thHe Iresident of the hepubiic for cowmutation of the two

death sentences was rejected in view of the 'vervy serious circumstances surrounding
the crimes committed” and Y:thz duty of the Iressident cf the Republic to ensure

the protection of justice ir the common intcrest’. ég/ On the basis of these

two executionc, the Association of Lawyers for Human Rights made a public

statement in which it oppos<d the application of the dceath penalty, pointing out
that "unfortunately, our society has becn the victim of other even more heinous
crimes which have gone completely vnpunished, sucnh as, {or instance, the murder

of pcople after the most degrading trestment has bscn iaflicted upon them and

also the disappearance of hundreds of our compatriots after their arrest'. The
Association also considars thnat cthe facts of the Calama case arce tragically

clear inasmuch as they vreveal "zn unbeliewable fanabicis~® because violence was
used in the name of so-called Y"superior rcasons'. The Associztion also observed
that “this crime occurred because thers are secret security services opsrating

with irrational discipline, methods and motivations. 70/

35. Lastly, the accused Jorge Josd Sagredc Pizarro znd Carlos Alberto Topp Colling,
who were involved in 10 crimes cormittoed betwueen Augest 1980 and Tebruary 1982

at Vvina d=1 Mar (the “psvchopeths” casc) 11/ were s:rtenced te death on 6 January 1983
by a court of first instance, which found them guility of four out of the

10 murders in question. They were also siatenced to 116 years' imprisonment

for the other homicides. 72/ Counsel for the accused lodged an appeal. 73/ It
should be noted that judgemcnt at first instance was delivered although a complaint
had already becen lodged against the Txamining liagistrzte by the lawyers acting

for the prelatives of the victims. The complaint was based on the refusal of the
Examining Magistrate to investigate the new facts that had arisen after a
spontaneous, last-minute confession by Jorge José Sagr.de, "who said that he
belonged to a unit headed by Lufs Gublar®. 74/ It should be recalled that on

58/ See A/3T7/56¢, para. Al

éi/ According to a statement by the National Directorate for Information
Mcdia (DINACOS), 7 Octeober 1982,

70/ Solidaridad, first half of October 1982, b. 4.

71/ A/37/56/, para. 40.
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Chilean Commission on Fuman Righte, Peport [or December 1982, p. 37.
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3 March 1982 the Police Department brought Luis Gubler before the Inspecting
Magistrate as the sole defendant on the basis of an extra-judicizl confession in
which he stated that he had committed several of the Virda del Mar crimes. The
Police Departme~t also submittcd a ballistics report, a biood test and statements
by seven witnesses who recognized Gubler in & series of face~to-face confrontations.
However, suddenly, on 7 March 1982, the Carabineros handed over two other
suspects, namely, Carabineros officers Jorge Sagredo and Carlos Llperto Topp Collins,
who were said to have confessed to the 10 Vina del Mar crimes. The report of the
Carabineros was apparently prepared in some haste as it was unaccompanied either
by ballistic reports or by witnesses' statements. Subsequently, it was explained
that Sagredo had participated in only some of these crimes and that Topp Collins
had confessed to participating only in the rapes, thefts and robbery to which the
victims of the said crimes had been subjected. In these circumstances, the
relatives of the victims submitted 2 total of seven complaints, but the Inspecting
Magistrate at the time gave Luis Gubler an unconditional discharge, and charged
only the two police officers referred to with the offences of homicide, theft

and rape. In August 1932, the new Inspcecting Magistrate ordered the closure

of the pre-trial proceedings, and this order was upheld by the Valparaiso Court

of Appeal on 11 August 1982. CJlounsel for the complainants submitted a complaint
to the Supreme Court because they disagread with the closure of the pre-trial
proceedings, as did Officer Jorge Sagrzdo’s defence counsel, who considered

that there were serious diffcrences between the accused, as well as action
pending, such as raconstruction of events, testimony, expert reports, cte.

None the less, the complaint was dismissed on 22 August 1982 by the Supreme Court.
The Court also dismissed another complaint by the relatives of one of the victims,
who called for Luis Gubler to be tried. An anpeal has been lodged against the
latter ruling, but a decision in the matter is pending. It seems that Luis Gubler
and other civilians were part of an extremist right-wing unit known as the
Miraflores Squad" which operated in the area where the events took place and soms
of the victims of the "psychopaths” had been active in political parties of the
left.

36. The Specia® Rapporteur, for his part, would draw attention to the work
undertaken by the Economic and Social Council and the United Nations General Assembly
on the question of the death penalty. 75/ In this connection. the General Assembly
considered in 1977 the first five-yzar report of th: Secretary-General on capital
punishment lél and adopted 2 resolution in vhich it reaffirms thac the main object
to be pursued in this field is that of ‘progressively rectricting the number of
offences for which the death penalty may be imposed with 2 view to the desirability
of abolishing this punishment”. 77/ In this context, the Special Rapporteur has
already expressed his support for the proposition that Tcapital punishment should

be abolished, particularly where political matters are concerned®. 1@/

75/ See document ST/HR/2/Rev.l: United Nations Action in the Field of
Human Rights, New York, 1932, pp. 143-146.

76/ E/5616, Corr.i and 2 and Add.l.
71/ Resolution 32/51, of & Decewbeur 1377.

78/ E/CH.4/Sub.2/1982/15, of 27 July 1932, para. 203. See above,
chapter I, B.: ‘“Institutionalization of the state of emergency™.
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B. Right to physical and moral integrity

1. Prohibition of torture and other cruel, inhuman or degrading treatment
or punishment

37. The Universal Declaration of Human Rights (article 5), the International
Covenant on Civil and Political Rights (article 7) and the Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman

or Degrading Tresatment or Punishment (General Assembly resolution of 9 December 1975)
constitute the international legislative framework for establishing the complete
prohibition of such acts. The fact that these rules have the status of jus cogens
norms of international law means that they may be cited in respect of States members
of the international community, irrespective of their contractual obligations and
also irrespective of the particular situations concerned (state of emergency or

otherwise),

38. The Special Rapporteur informed the General Assembly that during the period
January-May 1982, he received a total of 69 reports of torture inflicted on the

same number of persons by the Chilean State security agencies. 79/ He also
received a total of 63 reports for the period June-December 1982 which, added to

the 69 previous cases, gives a total figure for 1982 of 132 reported cases. 80/
Compared with the totals for 1981 (68 cases) and 1980 (100 cases), this figure

shows a considerable increase in the number of reports received by the

Special Rapporteur, originating from various non-governmental organizations inside
and outside Chile, which base their reports on sworn statements, medical certificates
and complaints by the victims in the courts of justice. The Special Rapporteur

has not, however, taken into account other insufficiently proved cases, in which

the persons concerned did not consult a doctor or approach the courts or solidarity
organizations "out of fear or ignorance of the services that are offered® §£/ and,
consequently, their state of physical and mental health is not known. There are
also the difficulties that are often encountered in duly proving that a person has
been subjected to an act of torture or aggression inflicted by a security agent. §g/
Furthermore, the number of known reports in Chile in this regard has led various
non-governmental organizations to set up a National Anti-~Torture Committee. ﬁzl

39. Among the cases reported in the second half of 1982, the Special Rapporteur
draws attention to the unlawful arrest and physical coercion to which the lawyer
René Osvaldo Carvajal Ziniga and Maria Eugenia Darricarrere Andreo, leader of the
Chilean Teachers' Association, were subjected from 30 September 1982 on in the

city of Concepcidn, and the arrest and maltreatment of José del Carmen Ortiz Aravena,
Provineial Chairman of that Association, on 4 October 1982. 84/ Ortiz Aravena was

19/ A/37/564, para. 45 and annex.

§Q/ See below in the annex to this report for a list of the 63 persons alleged
to have been subjected to torture or other cruel, inhuman or degrading treatment or
punishment, during the period June-December 1982.

81/ Chilean Commission on Human Rights, La prdctica de la tortura en Chile
durante la vigencia de la Constitucidn politica de 1980, December 1982, p. 37.

§g/ In this connection, see the International Herald Tribune of
22 September 1982.

83/ Hoy, 15~21 December 1982.
84/ E1 Mercurio, 10 and 15 October 1982; La Tribune de Genéve, 12 October 1982.
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arrested by a group of armed civilians, taken to a secret place and confronted with
Maria Eugenia Darricarrere; ne was relessed 30 hours after being arrested, during
which time, according to the complaint submitted to the Tnirc Criminal Court of
Santiago, he endured "physical and psychological torture which have impaired way
emotional and nervous stability, as well as wmultiple injuries which have been
confirmed by private doctors I have consulted sincz my release". DMaria Eugenia
Dacricarrere and René Osvaldo Carvajal in turn lodged complaints against CNI

of ficials, stating that they had »een subjected to ‘'torture and ill-trestmenc during
the time we were detained in a secret place’, §i/ Eleven days after their arrest,
they were handed over to a military court and charged "with having planted an
incendiary bomb in the vicinity of the Regional Intendant's Officeb. §§/ These
charges were categorically denied, however, bv verious non-—governmental organizations
concerned with huaman rights. For instance, the Committee for tne Defence of the
People’s Richts (CODEPU) asserted in a public statement of o October 1982 that ¥it
is surprising® that "an attempt is being wade to convince the population that an
incendiary bomb was planted in our city in the vicinicvy of che Regional Intendant's
Office, under the gaze of the public and the large contingent of police guarding

the building on the day of the incident, by two 1adividuals known for fheir
participation in workers' and teachers’ ovrganizations in our region®. The statement
indicates that "two serious offences have been committed that warrant the severest
punishment possible: first, the unlawful abduction .of two individuals who were
picked up by force in the street and are being incarcerated in secrat places to
which both thneir relatives and their lawyers are denied access, and second, the
offence of unlawful coercion and torture to which they are beinz subjected®. §1/

H
4Q. The Special Rapporteur also wishes te draw attention to the complaint lodged
against the Minister of the Interior by the Santiago chapter of the Chilean
Journalists’ Association, which reports that on 2 December 1982 five journalists
were assaulted by a group of civilians, on the occasion of a gathesring organized
by the National Trade Union Co-ordinating Body in the Plaza Artesanos in Santiago.
The complaint states that "the attacks were carried out by an organized group of
persons in civilian clothes with the complicity of carabineros at the scene, who
stood by impassively®; it requests that “the civilians who perpetrated the attacks
should be identified and brought to trial®™ and calls upon the Director-General of
Carabineros to "report publicly on the paramilitery group operating inside the
Carabineros®. §§/ It is presumed that the assailanis "belong to a special
Carabineros unit and that some of them - identified in the Plaza Artesanos as CNI
agents -- previously worked for the National Information Agencv'. §2/ The same
incident gave rise to a criminal complaint lodged by {ive lawyers with Criminal Court
No. 22 and a complaint lodged by another lawyer with tae Ofice of the Second Military
Prosecutor "for the offence of causing injuries in an attack against us® and for
"innecessary violence and injuries”, respectively. 90/ The criminal complaints
were filed against "civilians who were unidencified, but easily identifiabie by the’
detachment of Carabineros that took part in tne events" at the Plaza Artesanos in
Santiago on 2 December 1382.

85/ Solidaridad, first half ol October 1982, p. 5.
86/ El dMercurio, 15 October 1932.

87/ El Mercurio, ibid.

88/ E! Mercurio, 8 December 1982.
89/ Hoy, 8-14 December 1982.

90/ El Mercurio, 11 December 1982.
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nods of physizsal and paychological torture,

47 Tble 1 below, shows the nst
icted on tne individuals who havz reportad sucn acts
32.

acercion and ill-treatment infli
hetween January and September 19
Table ~f

—— to— i

Methods of rhysical and Psychological Torture

/i

(From 1 Januzry to 30 Sepozaber 1322)
p 2 i

' Phwsical torturz ;&o = 37 Psychoiozicail ctovture No = 67
Punches and kicks all over Jlindfolding | 48
the body or in specific places 57 Beins kent naksd 14

fi4 ] z = -
The "teélephone 2 Obscenities and insults 22
Electric shocks by means ;
r 7 £
of the "grill" 50 Interruption of sleep 17
. . inuou rident musi 15
Electric shocks applied to Continuous strident ausic Z
sensitive parts of the L 42 Threats of death and
body disappearance directed against
the persons concerned and/or
Sexual torture > their relatives 28

Being compelled to vemain in
€ P emain Threats of torture, rape or !

a certain iti 22 - . -
position detention directed against the
Water torture - persons concerned and/or their
- relatives 3
The "parrot perch® 1 59
Pressure tc co-operate under
Cigarette burns 1
& threat and/or as a result of !
Food and water withheld 6 persuasion by Ygood® torturer
Continugus powerful beams Mock exccution 5
of light forcing a versct to hear or
Stringing up 7 witness another person being
tortured 3
Eating excrement and drinking
urine 1
Injection and swallowing of
drugs 6
Hypnosis

Conditioning by headphone,
sometimes acconpanied by
electric shocks 1

Video-{ilming, photographs or
tape~recording 6

Signing of coupromising
documents 10

RSP

!

“/ Source: Chilean Commission on Human Rights, La prdciica de la tortura
en Chile durante la vigencia de la Constitucidn politica de 1980, Santiago,
December 1982, p, 31.
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42. With regard to acts of physical torture, table 1 shows that, out of a sample

of 67 reported cases, 42 cases involved electric shocks to sensitive parts of the
hody, 20 cases electric shocks by means of the ¥Ygrill", 57 cases punches and kicks
and 22 cases, being forced to remain in certain positions. As far as the methods

of psychological torture used in the same sample of 67 cases are concerned, 48 of

the persons concerned wera kept blindfolded, 22 were subjected to obscenities and
insults, 39 received threats of torture, rape or detention directed against themselves
or their relatives and 28 received threats of death and disappearance directed
against themselves or their relatives. In 10 casces the victims were forced to

sign compromising documents, in 17 cases their slee» uas interrupted continuously

and in 14 cases, the persons concerned were kept naked.

43. Similarly, the clianical effects and manifestations observed, which are the
consequence of the acts of torture inflicted, have bsen physical, psychological, or

a combination of both. For instance, persons who have had a iadical examination
after they were subjected to acts of torture showed signs of physical injury ’usually
to their skin in the form of bruising, multiple ecchymoses, multiple grazes and

scabs caused by the use of slectric shocks; haematomas ... perforated eardrun,
injuries on the wrists or ankles ..., diminished sensitivity and ... generalized
allergies experienced by most of the patients®. 2;/ The most common phychological
manifestations continue to be '"reactions of anguish®, "manifestations of extreme fear
worsening towards night-time and resulting in persistent insomnia®. Somatic
manifestations of Yanxiety and anguish, pain in the resion of the heart, tension
hezadaches, generalized muscular tension and epigastric pains” are also observed.
There are also "feelings of fear and dread, szlf -applying sensitive symptoms of a
fzeling that one is being watched and followed, chat at any time one may be re-arrested
and that the threats to the family and oneself may be put into effect™. 92/ In a
smalier group of patients, clinical states of 7zreater couplexity were observed,

such as dissociated psychcmotor agitation, a dzpersonalization syndrome of the
secondary type, childhood regressicn, and one case of attempted suicide on secret

CNI premises.

44. The effects of ill~treatment on the physical and mental health of prisoners of
conscience in gaols constitute a special case. These zffects arz more numerous
because of the difficulty experienced by doctors and solidarity organizations in
gaining admission to prisons, the bad health conditiors in gaols and the frequent
harassment inflicted on the prisoner of conscience by members of the Gendarmeria.
From the psychological viewpoint, there are also the pressures on him stemming from
the economic difficulties occurring in nis own family and firom the damage to his
public reputation and personal honour inflicted by the media.

2. Judicial protection of the right to physical and moral integrity

45. Although the Chilean Constitution and Penal Code embody legal remedies for the
punishment of this kind of crime, the Special Rapporteur has nevertheless noted that
the proceedings instituted in the courts "against members of the police, army and
security bodies considered guilty of having committed various crimes against the
physical integrity of persons have ended in the diswmissal of proceedings and that

B e e

91/ Chilean Commission on Human Rights, ibid., p. 37.

92/ Chilean Commission on Human Rights, op. cit.
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the perpetrators of such serious and repesated crimes aave not been identified, let
alone sentenced by the couris of justice”. 93/ Tiils navter 1s closely related to

the problem ol proving the security agancies’ involvement in this kind of act.

It has been pointad out, in relation to the &7 cases making up the saaple in

table 1 above, that members of th: Naticnal Informetior Agency {(CiI) were implicated

in 43 cases, that CNI agents collaborated with members of the Police Departrent in

saven cases, tnat members of trhe Carabineros were associatad with CNI azents in

thvee cascs, that Police Dipartment staff acted alone in five cases and Carabineros
gtaff in five other cases, and that the Army Directorate of National Intelligence (DINE)
was involved in three cases.

45. However, the application of emergency legislation, conferriang extensive powars
on the Executive while restricting those of the law courts, has led to a special
Jjurisdiction being established for the military courts, which are the tribunals
competent to try any members of the security agencies who mey be accused of having
committed such offences. Thus, 33 complaints submittad during the first six months
of 1382 did not produce any result, 2ad military courts invariably order a stay of
proceedings on the ground that "the comaiscicon of the c¢lfence compliained of is not
fully proven'. This is because the Milatary Prosecutors confine their investigation
to taking statements from the officials alleged to be involved, vho are questioned

at their own guarters, and simply reject the charges oa the grounds that the
complaints are motivated by "political considerations and are Jesigned to tarnish

the image of the security agencies and the armed forces, and that such conduct is
tvpical of terrorists and extremists®. A medical examination ordered by the court
uould be one way of corroborating the tortures, buc this step is frequently delayed
for several months, by which time any vossible physical mark has disappeared. It

has also been pointed out that =wilitary courts usually denv counsel feor the complainant
access to the dossier and refuse most of tne steps that are requested with a view to
shedding light on the facis. Consegquently, in 408t cases it is impossible to
identifv the alleged culprits. The sworn statemenc mades before a notary on

14 October 1982 by Maria de los Angeles Sanhueza Or.iz, describing the various forms
of torture inflicted on her during her detentioa at secret CWI premises would appear
to be an exception. One passage in her account indicates that she was examined by

a doctor 'who advised my tocturers not to continue giving me electric shocks, since
there night be problems. This doctor's name iz Pérez Castro and he is identified

in the proceedings instituted apgainst me for allegzed infringement of the Internal
Security of the Scate Act™,

[

47. Even in cases where it hzs been possible to identify security asency cofficials
alleged to have abused their authority with resulting injuries to the persons
concerned, the investigations concucted during the second hal{ of 1982 have not
sone well. For instance, there was the case of the threse students who, while
driving along the Avenida Costanera in Santiago on 2 fugust 1982, were assaulted by
Admiral José Toribio Merino Castro's guard, vho fired at the students during the
incident and wounded two of them. The Naval Court Martial, which was competent to
hear the case since the members of the escort belonged to the military, found in
its judgement of first instance that "there was no coffence to warrant punishing

the members of the escort®. 94/ Finally, mention should be made of a further

95/ 4/37/564, para. 52.

94/ El Mercurio, 19 December 1302,
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criminal complaint filed in June 1982 by Luis Alberto Gaete Martinez in Criminal
Court No. 5 of the Department of Aguirre Cerda. The complaint is lodged against

an employee of the Police Department Co-operative,; Manuel Meza Montaner, for "the
offences of robberty, domiciliary trespass, threatened assault and usurpation of
authority" allegodly committed against the complainant on 6 June 1982. The outcome
of the proceedings is not yet known.

48. The Special Rapporteur would, however, like to draw attention to the only
positive verdict by judicial bodies in this regard which he was able to trace during
the second half of 1982, although it concerned events that occurred on 11 March 1981.
On that date, Manrcela Pino Arrano and Tsabel Durdn Mella were arrested by mistake
(as is stated in the actual proceedings) and subjected to excessive violence in

a police unit. On 18 August 1982, the full judge of the First Military Court of
Santiago closed the pre-trial proceedings and charged Second Sergeant of Carabineros
Héctor Vega Soto with "the offence of committing excessive violence® against the
persons concerned. The Prosecutor is calling for %41 days® imprisonment" for

the policeman considered to be the perpetrator of this offence. 95/ At the time

of the committal decision, Héctor Vega had been released on bail.

95/ El Mercurio, 27 August 1982.
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ITIT. RIGHT 7O LIBERTY AND SECURITY OF PERSCN, MISSING PLCRSONS

A. Right to liberty

1. Illegal arrests

49. During 1982, the Special Rapporteur received considerable evidence of illegal
arrests made arbitrarily by seccurity bodies of the Chilean State. The general
characteristics of such arrests have been described in preceding reports by the
Special Rapporteur. Qé/ In guantitative terms,; table Z below shows an increase in
the number of arrests in 1982 by comparison with the immediately preceding years.
The figures in it were transmitted to the Specisl Rapporteur by a numberr of Chilean
organizations dealing with the protection of human rights:

Table 2

Comparative table of arrests over the last threc years

Total number of arrests ;

Month :

1980 . 1981, 1982 |

January t 17 f 61 A 121 ;
g Fabruary ; 5 , 5% E 55

\ March % 169 115 f 236 |

' fpril ! 58 | S 41 :

; May E 183 289 E 74 ;

| June | 167 35 27 |

L July g 120 61 | 54
! Pugust ? 75 27 t 58
g September E 124 ‘ 33 ; 102
i October f 75 40 ; 174
| November : 78 ; 96 | 21
., Decembar : 48 38 | 237

‘
{ TOTAL 1129 909 ! 1213 |

96/ A/36/534, paras. 82-104; TE/CN.4/1484, paras. 34-38; A/37/564, para. 57
et seg.
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50. The table shows that in 1982 the total number of arrests increased by

33,44 per cent as compared with 1981 and was also slightly higher than the figure
for 1980, In cqualitative terms, in ulVl?ual arreats continued to focus on those who
had shown any kind of disagreement with the prevailing political, social or
economic system. Aocmﬁa¢nﬁly( as in the first six months of 1982, there was a
predominance of arrests of people engage I promotion of humen rights,
trade-union leaders, members of gro relatives of missing detainees or prisoners
of conscience, or people azgociataed hs in the Catholic Church that have
influence in the fields of culture

(a) Arrests at public gatherings

at public gatherings, have received
: ) aan rights bodies and in 2 large number
of complaints which thu reac .21 Rapporteur. s stated in the report to
the General Assembly, there wer erable number of arrests of this Type in
the first six months of 1902, Ql/ Wlth regard to the last six mouuWQ of 1982, there
was & btrend towards an ingreased of arrests at pbb¢l@ gatherings Ag the
motive for such gatherin = | ‘o desire to protest 'agalnsu the growing
economic crisis, the majority oI oi ns arrested under thesé ¢circumstdndcés were
teking part in street deponstrations o dwellers seeking somewhere to
live. Arrests also oc ourred}uurlﬂﬁ thig circles, particularly at
the university level,

\)'I

1, Arresis
wide coverage

provided to the
oncerned with the defence:.of

52. The table below gives. on the basi
Special Rapporbeur by non-governmental

human rights in Chile, a sample view of i ‘*/ . rests and arrests at public
gatherings over the pasgt three years. I clearly the trend towards

T
s at public gatheringss; such arrests were

growth in the numbers of arrests
982 than in previous years.

considerably more numerous in

1 ok

¢ HL

Comparative table of
=
I

at punl
individual arre 5

7
ne nast

nx1v1<ua7 et : Arrests av public ! Tobtal number of ;
4+ TEesus . ; :
- bk GhEEEEE gatherings i arrests
Month . g4 Llng ! aryests
ARG !
" lote) ; ey g i TN ! 1To0 ! ) I TGS ! t ] !
{1980 , 1981 1982 , 1980 . 1981 : 1982 ; 1980 1981 i 1982
. H . : - . {
g : E L i o ~~- P i . ; :
January ; 17 61 : 30 | - - o1 17 61 121
- o . e ' o o ; |
February ‘ 5 C 53 2% - - 55 4 5o 5% {0 581
; U o e . f . |
Maxch booo2s o 115 . 380 144 - 198 | 169 115 1 236
i : i !
Lt ! .
April 68 61 39 ! - g - 2 68 61 AL
H H i . .
“ : . } o U - 2, : oz - ~
Magy ; 126 | 50 52 ; 570 239 A2 187 239 74
i i o ! ' 5
Iung 17 ; 5504 27 g 150 - - 187 35 27
i ¢ H
July S M3 L4616 T s 380 120 61 54
H } i ! ! 4
et § =L Ay - - i . : rr e A
August : 56 27 ; 17 | 19 - 41 ‘ 75 27 58
September | 109 | 53 40 3 15 - 68 124 5% 102
: i i i ;
b ! 1 . H 1
i E ; z o Y 7z i o ;
October g 39 i 514 11 36 5 i 16% ¢ & 40 174
i : : ’ H ' !
November | 78 ' 961 19 . - ~ 112 76 96 51
December f 25 . 33 2 0 - 211 48 %8 237
: = T TR YT - = A
TOTAL 678 644 S1e 26 % 901 1 129 909 1 213

91/ A/)7/f(z paras. 62=65,
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D3. The following is a recapiislacion of arrests at public galherings over che last
six months of 1987

On 17 July 1982, on the occasion of a pilorimage lo Paplo llervdals lormb in tho
General Cemctery to mark the anniversarv of his birbth, carabincros arrested 28 of tho

particivants. 98/ T
naking the arresvs they had vhow- Du o e marts zipanhs werce commilbuir  of fenceg againey
the securit, of the Slowe, oi1m carao ners~g nad aig loaye 2

countbry'e literary and culiuvra? Yigtory o1l ot re.ional lesislalion.  Dxeesu Jor +ro
of their number vho, o v etraiaone O n U 2 Mimeovry of che Tateror, were lace”

om HPEE RPN B ~ DA - sy PTG - TN L. - -
narer restricied vogidenc osccti, Lo 2 oreshod ware raleoased five wayo Jawer,

N s " e ey e - 3 T « ¢ M
ac epplicaw.ons for ampar [olod on shelir hehaelf staved Voo, Za
£1

rloas wrmorante of ule

non
Lo S

On 23 & dy 1232, tho ermieectt d2 7o Liarcs o~ boeiony o0s Dsanarce: dos
(Chilear Lssociavion of Rela v.s ¢f 1o iar Douwelnces) oraanised o Jomonsiravier ia
the Flaza de Armas n bandra o, vhere they aol  p a sanncr cofcrring Lo the sroblom
of the missing deialnecs and convored snae of the cardens in lhe square with placards
showing nphotographs of Llhe misoine porsons. Sleven o7 the above-menuvioned relalives
were irmmediately arresived. Accordin® o hic apolication [for amwavro Tiled on their
behalf, their aclion 1ad becn invondec bo "Lear Jisness bo ovyr unshakable determination
to go on asking abouu Lhem [lhe migeing debtaineas] il we zel an ansver! and the
demonstration nad marked “anothser awniversary of i1he nublicadion of the lyine
Lista de los 119 (Lisi of she 117) vhin euverp.rd b0 decelve e enbire comrmnd oy
by stating that She missine nerscnsg hat died ahroad o All hose arvestcd were
relecaged alter {ive days! Jelensicn ard on Lhe following 4ay the sane individuals
submitied a written statvercenl Lo Lhe Santiaco Coirt of Avnpcal wn vhich Jiey once
again drew atbtentior to lhe unresolved nroblem of thoge whe hal disappeared betweeca
1973 and 1977, poantiae onul thal »n '3 July 1932, che dresent O7f (forwerly DTVA)
and carabineros arrvisbed vs - 7l rovt any wairans or legsal cansc - {or wishing to
find out the truth abovrl whauv hanmened Lo our wreleuives vho are rissing debainces,”
They complained o the Lourtu ithet "we have ween denied our rights Lo ovr seavch for
information lrom an anwinoraty which ... Jocs nol comply with Lhe legal decisions
compelling it bto provid~ informalion, Al in all, the behaviovr of lbe Judiciary
has not changed ...,

pl

On 28 July 1982, five pergsong vere orveasted as bthey 12t 2 vequiconm mass in
memory of variocus Leaders of Jhe Chriglian Domocravic Party, held in ibe Parish of
14 L + . .
San Lézaro (Santiazo). Threec of those arrcsied ver~ held incommenicado and released

five days later. 22/

On 29 Dily 19082, Folice Departmont Officials armmed vith svbnachine suns arrested
¢4 workers employced nmader tle Minirrie Tmnloyment Proerarme (PUM) ab their work
place. Acroxding to inforaawion svbmiiled bv waricis hwan rivhis orpanizalions,
the detalnems weve interrosavcd wiivh pruaches and “icks vo make Lthenr confess vho had
put up in the work placce a placard yeasling 'Tielp us 1o Wiy hresed becausc we arc
hunary. TH workers®., They wore relcase” the followine days. 100/

J
L
inl
.J

Ly 18875 sec also

(

98/ U1 Mercuric and Las Jlliras lclicioas of 18 Jv
Tl Mercurio ol 20 July 1927,

99/ (rilean “ommlesion oun Homan wlchts, Revord for July 1582, pp. 8-0.

100/ (lilean Uormission on Ifvoan ‘tchig, Lbid., p. 12,

.



On 19 Auvgust 1832, & peaceful demonstrastion was held in the cenvre of Santiago
during which a large number of people ted about the economic situation in the
country, with particula to of hunger. Accordi

newspaper refort tha useG tcargas grenades and arresied )
large number of whom we: wntil 24 August 1982 in Santiago
Station No. 1. 101,

On 20 Auvgust 1982, the anniversary of the bivrth of dornamuo O*H igoins, there

o
S0

> for Reva qua+
: oxile of
of exiled Chileans, wh

A o) e i T
gated at Carabineros

(uommitte

was a demonoulaujon by the Comité
took the form of the quLn” of a wr
Carabineros arrested 10 people
of the aforesaid commitiec.
and released the follow

i

Movement, a large
to pay tribute

On 5 September 1982, the anniver
number of young pcecople made a pilgrimv_ : :
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101/ Bl Mercurio and La Tercers de la Hora, 20 August 1982

102/ Chilean Commission on Human for August 1932, »n. 1Z.
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103/ Chilean Commission on Human I

104/ Chilean Commission on Human

105/ Chilean Cormigsion on Human October 1982, p. 20.
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On 25 and 27 Ocbober 1987, eleven students were arrested in various demenstrations
which took place in Santiago in protest at the situation in the universiwty, 1o wrhich
the Special Rapportcur will refer later. 106/

Also during October, large numbers of people were arresced when vacant land in
the "La Victoria'" shanty town in San Miguel was occupied. A total of 97 veople were
arresved on ithis account. Nincbtecen more peodle were arrested in incidents occurring
after the ocoupation of the land. Threr Turther persons vere arrested for organizing
a community soup kitchen in lLa Victoria. 107/ Finally, three other peoples werc
arrested vhen they weont to the San Migucl town hall lo protesl against these
incidents.

On 2 December 1982, the hational Trade—Union Co-ordinating Body (CWS) summoned
the workers of Santiago to a public necivin® so Le held in the Plaza Artesan to
demand better working corditions. The meoting was vrohibited by the Intendant of
Santiago. In congsequence, iberc was a lerge turnouls of carabincros and a group
of 40 men in plain clotvhes and armed vl h sbticks and chaing brutally attacked all
those prescnt., Those vho fell co the erownd conlinued to be beaten. When a grwup of
lawyers prescenb oan the s»nol urged Jhe oflicer commanding tre carabinercs to arrest
those guiltly of this wrovocation, he rofused to do so. As a resvlt, three trade-union
leaders were seriously hurlt and six lavyors suffcered varying degrecs of injury, as
did seven Jcurnalisis covering vhe sveaws 12 their orofessinnal capactbty. The press
reported a total of 70 arrests.lggﬁ/ Mogsr of 1thoge arrcstled were rceleased five days
later, 109/ However, five pcodle were olaccd under resbtricted residence orders and
two of the most prominent leaders of the CNS were cxpcelled from the country. The
complaints lodged by the lawyers, Jjourmalists and irade-unicn leaders coacerned
resvlted in fthe appoinirene of a speclal inspecling magislratc, who has embarked on
the appropriate enguiriecs.

On 15 Decenber 1982, a serics ol meobings was hald in the largest lowns in
Chile 1o protest against the human righss sivuabtion in the covniry. According to
press accounts, sowue 203 poople were arvested in the cilby of Sa.tiago, oan this
occasion. Most or lhose arrecbed verc deloined for five days on police premiges,
where they werc interrogaived by agents of bLhe CNI, and wore then releascd without
charges being preferred. Ilowever, 12 of thew were placed in scecres CNI compounds
on 138 December 1922 and remaincd therce "or vhree days: among them were a leader of
the Teachers! Associalron of Chile {AGECH), a trade-union lecader and ap official of
the Vicaria de la Solidaridad ol the Archbishopric of Saniiaso. Five others of throse
arrested, including a 16~ycar old minor were accused of assaulting carabineros and
brought before lMilivary Covrt Yo. 2, IHowever, this cour. ovdered their vnconditional
relcase, on the grounds that lhere was no casc to answver, on lhe following day.
Finally, 13 people wvere sobjected, on 21 December 1982, Lo the administrative
peralty of restraicted residence bocause 'Ts was ohvious from the facl that they were
carrying similar lcaflels and propagandsa from Maixisl movements and that the molitical
slogans they were shouting were bthe sare in all the localitics wherce bLney were
arrested that ithere had noen prior rencerta.ion betwern the demonsirators'. 110/

106/

107/ Chilean Cowission on Hunan R:ohto, Rerorl for Octover 1982, p. 16,

108/ D1 Mercurio, 6 December 1922,

See below, chapler X Ay "Riahl to edvecation and culburc',

/ - X .
109/ Vicarfa de la Sol:daridad, R sorh for December 1982,

@]
110/ Las Ultimas Totirias, 21 Docenber 1902.
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Similar mass protests cccurred in Valparvaiso, coinciding with an clectricity blackout
which affected half the cibty. The carahincros arresicd over a hundred veople. Only
one was accuscd of assaulting carabincros and brovgau tefore the relevant court;
three were ordered into resiricted residence. FFinelly, fthere was a si 113r march
through the main thoroughfarcs in tre city of Concevcidn. The carabincros arrcsted
four people who werc brouchi before Milisary Court Tlo, 2 accuscd ol assa hlt“nfy

carabinercos. Only two were committed for vrial, and they wore released cn baill.

On 28 and 29 December 1932, large-scale policc sweeps yere carrica oub in
various peor diztricts ol Banliage. As on ocohcr occagions J17Ch wave already been
reported by the Special Rapportevr wilh rcegard 1o the livst gix monchs of 1992, 111/
such sweeps are carried out on the pretcxt of arprchending crinminals, bub Lhey
freguently result in avuses of oower whicn ccelesiaatical observers have described
ag "intolerable'., Thus, the "14 Janvary" snanty town was raided oy the army at
3 olclock in the wmorning on 238 December 1932. vses in th  area vore chen searched
by member of the carabinerog, the police aund iniuentificd nersons in plain clotheg
The scarches were conducbed wiih unﬂohﬁabl violence., 1n total, the houses of ovar
100 families were scarched and all the inbabitants of the area save 18 were arrested.
According to press accounts, vhe nvmoer of thosc arresbcd was 1,550 ll?/ the
official announcement described such acls ag "a precautionary volice” oporation.
Those arrested, including the wonen, ore vovghly handled, interrogated by (NI agents
and then gradually relcased without being chargzed. The "duevo Aranccer distriot
was a simllar raid a2t 5 a.n. on 29 Decemher 1952, Oae thousand two hundred heads of
household and male cnildren were ronoved [romn vheir hories by un¢formed and plain-
clothes security forces. On~ thousand Live hundred ncovle woro Llien arrested and
herded oato a roundabovt while their hovses were searched, 11 / They vere sradually
released, withovt charges being preferred agains®t anv of thom. A letter from the
Vicarfa de la Solidaridad [or the casvern diserict ol Sanbiago stresses iwe find i
intolerable that, in order 1o scarch for b1z or presuned offenders, an entire
neighbourhood should be roused {fiom its slcop, sShe prlfacv of the home shovld he
invaded, whole lamilies shculd be scarcd and innressions of viclence and ierror should
be imprinted on the minds ol children®.

~ 3

(v) Arbitrary nature of arregis

54, Table 4 below shows bhe arbitrary naliure of most of che avrests in a sample
covering the city of Banbtiago for 1980 as a vhole. 11 has been propared, as usval,
from information transmitied vo the Sopecial Rapporteur by a aumber of Chilean
organizations working for human rights

55. As will be seen; of the 345 pconle arrested in Santiago in the coursce of 1982,
only 39 werc brought before the courcs and only six of then, namely 0,71 per cent
of the total nunmber arrested, were charged vwiih berroricu. The table therefore
makes it clear that the stabtc of excovtior which has existled in Uhile for the vast
nine years and which results from the altermasion of a stabte cf cnergency vith a
“state of threat to law and order" tears ao relationship bto the nuuber of porsons
charged with alleged actlbs of bterrorisr - & nurmber “rhich, in the oninion of the
authorities, justifies lthe continuance »f thoe stale of excervicn. On the contrary,
as the Special Rapportevr khas already rcvorted, lhese gpocial powers are used
"primarily to persecute political dissicents who are not scrrorists ac all aad to
create a universal climatbe of fear among the nopulation™. 2;4/

111/ A/37/564, para.
112/ La Segunda, 29 December 1982, and La Tercera Jde la llora, 30 Docember 1982.
113/ Hoy, 5-11 Janaary 1983, pp. 11-12.

114/ A/37/564, para. 61.
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Tavle 4
Nﬁﬁﬁér of bérsons afrested in Santiago in 1982, brought
before a court and charged with terrorism
! N } i 1
f Number of persons ' Number of persons | llumber of persons
Month ! . Perso i brought before I charged with
i arrested ‘ N ' [ ;
I ; the courts i terrorism
t * AR
January ! 58 | 10 ; 1
Pebruary ! 37 é 1 0
March | 163 ; 3 2
April 11 ! 2 1
May %9 | 6 0
June 11 2 1
July 52 7 1
August 56 o) 0
September 55 2 0
October 143 0 0
November 20 1 i 0
December 194 - | -
TOTAL ! 845 %9 f 6
! (100%) ; 4.62% { 0.71%
i L

56. The following table, showing arrests in the city of Santiage during 1982
resulting from a purely administrative decision, amplifies the sample to include
any type of legal procecdings for alleged offences of a political character. The
table has been prepared from information itransmitted to the Special Rapporteur by
the various non-governmental human rights organizations working in Chile.

7. Thus, of the 845 persons arrested in Santiago in the course of 1982, 467,
or 55.26 p2r cent, were rclcased without any charge being brought in a court.
Another 339 people were released by the courts without any charge being proved
against them or were charged with a contravention not constituting an offence.
Only 39 people, or 4.58 per cent of the 845 werce charged in court and cornmitted
for trial. The disproportion in these figures is obvious and the Special Rapporteur
is forced to conclude, ag he did in his veport to the General Assembly, that



Table 5

Year 1932: City of Santiagos breakdown oi arrests resulting from a purely
administrative decigion without the intervention of a court

+

Year 1982 Jan. ,Feb. 'Msrch April, May |June EJuly'FugustESept.‘Oot. Nov.; Dec. | Total
i = : -
To tal number ol versons 58 37 168 |11 39 11 53 56 55 143 {20 194 845
arrested in menth {
¢
Released without any charge 43 7 21 5 28 4 36 40 32 42 7 157 422
being brought .
Placed under restricled 3 - 1 —— 2 1 2 2 5 2 1 23 fA2
residence pursvant to a pure-~ '
ly administrative decision
Expelled purgvant t0 a puarely |—-— - —— - - e 1 - —— 2 3
administrative dacicsion
Sub-botal of persons 46 7 22 7 28 5 35 42 38 a4 8 182 | 467
arrested and released '
without any charcge being
brought in a court
PERCENTAGE 79.32]18.92] 12,1]63.64]7L.79}45.45|T1.70 75.00] 69.09) 30.56} 40 9%,81155.20
Charged in a courl and 2 2 138 g 2 - 6 4 115 99 |11 1501292
released without ~ny
charge being proved
Charged in a court for a — 27 | 3 4 2 10 —— —— — 1 a7
contiavention not
constitubting an offence
Sub-total (6 + 7) 2 29 138 2 5 4 3 14 15 29 111 12 339
Sub-total of persons relessed| 48 36 160 Q 3% 9 46 56 53 14% |19 194 806
without any charge becing
brought or proved or charged
vith & contravention
(2+3+4+6+7) .
PERCENTAGE 32.75|97.25 95.24]81.82|84.62{381.81] 36.79 100 |96.36{100 |95 100 1.95.38
Charged in court and 10 1 8 2 6 2 7 — 2 - 1 0O 139
commi tted for trial '
PERCENTAGE 17.240 2.71 4.68]18.18115.38(18.18|13.24 O 3,641 0O 5 0 A.58
TOTAL WUMBER OF PRERSONS 158 73 | 168 11 539 11 53 56 55 143 {20 194 845
ARRESTED IN MONTH , 1 } ; | . | ] .
. ! - e

2¢ »8ed
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"1t rules out the vossibilily of concluding on any rational gvounds that lhe arrests
were bascd on objective criveria aimed at cstablishing the commission of criminal
acts™, and that thc arrests were thus at variance wibth "the principles underlying
article 9 of the Universal Declaration of Iluman Rights and arbicle 9 of the
Tnternational Covenanb on Civil and Poli tical Rights", 115/

(¢) Illegal na‘ure of arrcsis

58. The reports and complaints which have reached the Special Ragporteur on this
subject lead to the same conclusiong as those scl oub in his report to the

General Assembly. l;é/ Tovever, notve shoul ' be taken cf the abusive use which,
according to bhe complaints csransmitited ¢ the bpoelal Rapportcur, the Covernment is
meking of transitional provision °/ (a) of shc Constibubion. By virbtuc of that
provision, the Presinent of the Republic hes absolute discroticon to ordenr tho arrest
of persons on ivhe grounds of a "state of vhreal vo law and order". Discretion

under this vrovision has only onc limitation, thabt of time, as stated in the
provision itsells the period of deteniion under these special powers r@y nov exceed
five days. However, thc vnrovisicn envisages & socond excepltion to the regular and
ordinary regulations relaling *c arrssts, nancly Lhat the period of dobentlon may
be prolonged up o 20 days il "scerious acts of lexrorism have becn cormmitbted!,
Consequently, therc should be gome ravional link betweca the 'serious act of
terrorism" and & person whose debenbion 1g Erolonqed. liowever, ble execusive
applies these powers indiscriminascly aad teens OplL illcgally detained [lor

20 days even when Luv has boon cssablishod %ovono coubt that they are in no wvay
connected with allegcd terroris 1

Ll
o @
(e
(o83
[0}
*

59. The Special Rsovporveur has received informoticn which makes it clear thas, in
the coursc of 1982, the (UT held, for various periods, 103 nceple, 29, or
28.15 per cent, of whom were deLaLn d vp o 20 days. Bub of these 29, only 6, as
stated above, were brought velore uho oourts accuced of offonces of a terrorist
nature, whilc bthe vemainder vore suge. of offences of a political nature ow
released withent any charge being nrelerved., During the same year, the carabineros
and police detaincd 20 wncople for mors than five days; meny of ihem were placed
under regtricted residence, pursvant bo an admini trative decision, without having
been charged formally bvefore any court. Complalnts bave he-n wmade bto the courts
about this practize of *1lefa11y ﬁrolonglng the peried of detention when the
relevant amparo applications have heen Liled; and on some occasions the courts have
requested the Ministry of the [(nvericr So indicate "the lerrorist acts that have
prompted the prolongation of the poriods of decention’, The Ministry of the
Tnterior has never repliced dircclly te such requestss; 1u has, however, delayed its
own handling of relevant alnparo ap pll ations sc that the administrative detention
situation disappears - oﬁinw either to the release or to the subjection bto another
administrative measure (TQSbTWQiCﬁ regidence or exilc) or the committal for trial
of the person concerned -~ boforce 1he court seized of such an application can
proncounce any assessmont ol Lthe illesalily ol the nrolongation ol administrative
etention. :

~l5/ Af31/564, paras. 66 and 61 respectively.

116/ 0/37/5€4, para. 67.



B. Right to security

1, Persecution and acts of intimidation

60, The judicial complaints by persons r fected by verious acts ol persecution and
intimidation have not led to ery. ro°"1ivo result., Asg the Special Repporteur has

already pointed cut in his repors the General fgcembly, if the Judiciasl investigation:
undertaken in this context ere to bc sucecasful ¥ the Government must collaborate in

the elucidation of the facts'. l;j/ ho such colleboration, however, hes been noted
during the second half of 1982,

61, A guantitative analysis of the acts of persecv:ion ard intimidation vhich vere
the subject of complaints dvring 1902 Mss enebled the Svecial Reapporterr to establish
that such acts continue to be of congideravle gravity. DTable 6, which is set [forth
below and was prepered on the basis of deove svppliced to the Special Rapporteur by
the various non-govervmental organizations concerned vith the protection of human
rights ingide Chile, is sufficiently indicative of the sitvetion.
Tablo €
Acts of p ccution and intimidetion that werc the cubject of
complaints in Senticgo

Comparative table for the lact three vesrs

Vonth E 1980 1971 1982
Januaxry % 2 21 %
February | 3 5 5
March 12 7 14
April 12 13 6
May 10 20 5
June 7 i 5 16
July 7 19 5
bugust 17 5 5
September 9 8 15
Octoher 5 é 19
November 21 25 } 4
December 13 40 | 24

To tal 110 | 140 | 125 |

117/ L/%7/564, per

oS
o
o
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62. The table shows that the total number of acts of persecution and intimidation
that were the subject of complaints in the Bentiago area during 1982, with a total
of 125 reported incidentn, is mid-way between those which were the subject of

complaints in 1980 and 1981.

63. The Special Rapporteur has likewise noted that the cualitative analysis of the
incidents reported presents ceritain features similar to those of the two previous
years and tc those in the first hall of 1982, .s he observed in his report to the
General Assembly: "The acle of intimidation and persecution are not isclated events
but an organized and planned activity. Moreover, they are not committed at random
but are directed against persons selected in advance because of their links ~rith
human rights bodies, vhich definitely proves that they have a political aim™, 118
This is why proceedinge in the case reported by the Special Rapporteur in his report
to the General Assembly (“*Commwmidad Catacumba" cese) were stayed by the oxamining
magistrate. On an appeal lodged 1rith the Court of Appeals in Santiago, the latter
agein ordered a stay of proceedings -rithout having managed to ascertain the identity
of the people hiding bchind the secret association "Comunidad Catacumba'. 119/

64. Moreover, Patricia Verdugo Aguirre, ihe journalist with the weckly "Hoy", received
repeated threats and a parcel containing a rotten fish, without any identification of
the sender, Her applicatlon for protection filed with the Court of Appeals in Santiago
was dismissed, as was her appeal to the Supreme Counvt. ;29/ Yet or /4 November 1982,
more anonymous threats were received and thelr purpcse, according to a statement by

the Metropolitan Council of the Association of Journalists, was Uto intimidate this
Journalist in her profegsional duties”. 121/

65. On 25 Auguet 1982, the premises of the Committee for the Defence of the People's
Rights (CODEPU), a non-governmenial organization that provides legal advice for
prisoners of conscience, carries out studies or the observance of human rights in
Chile, and publicly denounces cases of torture and deaths in alleged clashes or in

the course of detention, vere set on fire, broken into and looled. The Agrupacidn de
Familiares de Presos Polfticos {Association of Relatives of Political Priscners) had
its headquarters at the same premises. On 26 August 1982, 14 persons connected with
CODEPU were arrested and subseguently released., Accordirg to official sources, CODEFU
is "a front organization of various groups made up of the disbanded MAPU, Izquierds
Cristiana (Christian Ief%) and Christian Democrat partiss. ;ggy’ According to the
application for amparo filed on behalf of several persons under arrest Blanca Rengifo,
a lavyer and nun vho is a member of the Governing Council of the organization in
question: '"We were taken bto a secret place of detention and so we were blindfolded",
The applicant also stated that she wrs interrogated "abovt my life-time activities as
a nun and about CODEPU"; ghe further staved: 'they made me sign a statement and some
documents -~ without letting me read them - saying I had not been subjected to
ill-treatment®, 123, According to the prblic slatement issved by the organization in

118/ A/37,/564, para. 87.
119/ A/37/56ﬁ, paras,., B88-89, El ilercurio, 10 November 1982 and 14 December 1982.
Hoy, 25-30 Aagust 1932.

121/ Hoy, 17-23 FWovember 1982, See olsc Chilean Cormission on Human Rights,
Report for November 1982, p. 15.
/

122/ La Segunda, 31 Augnust 1982, and El Illercurio, 27 isugusi 1982,

123/ Chilear Commission of Humar Rights, Report for Augusil 1982, p, 25.
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gquestion, "the nature and characteristics of the incidents leave no room for doubt
as to their origin. There can be no question here of mere chancey as the CNI
claims ... recently our headcuarters have been under constant surveillance and on
two occasions, at night, the doors have bvesn forced and the premises searched,
without open and orazen removal of our brlongings, as has T _.ppened this time'.

The statement concludes: 'The incidents ve are erposing are not unexpected nor do
they surprise us in the sombre social, ethical, legal and political climate in our
country nowadays'’. ;gﬂj' Lastly, on 27 Auvgust 1982, CODEPU filed a criminal
complaint against the National Information ngercy (CII) for "larceny, theft and
arson”. 125/

TN

66, Other acts of persecution and intimidation involved stud-nts from various
university centres, throughout the second half of 1982, Specifically,

Marcela Palma Sazlamanca, secretary of the Students! Centre of the Faculty of Philosophy,

complained of her abduction and subsequent ill-treatment by three unknown persons
when '"men interrogated her about her university activities and other student leaders’
at the Faculty. The incident took nlace or %1 August 1982 and when the gtudent
refused to arswer their questioning "they hit her and then subjected her to
humiliating treatment, releasing her after 11 p.m. on the same day at the same place
as they had forced her to get intc a vehiclef. ;ggg’ Similarly, during the month of
October 1982 there were complaints of acls of intimidation against seven students at
the Higher Academy of Pedagogic Sciences and against five students at the

University of Jantiasgo, according to information provided by the Vicaria de la
Solidaridad. 127/

€7. As 2 consequence of the lengthy judicial investigation into the murder of trade
union leader Tucapel Jiménez Alfaro on 25 February 1982.;2§/ hig nepheu,

Carlos Jiménez Retamal, received anonymous telephone threats, according to a document
submitted to the inspecting magistrate whe is handling the investigation into the
killing of the trade union leader, 129, In the same context, Hernol Flores, who has
taken over from Tucapel Jiménez as President of the ANEY, was the stbject of a
complaint by the Ministry of the Interior regarding ceriain alleged comments about
the conduct of the Jjudicial enquiries into the murder in guestion. In the end, the
Minietry of the Tnterior refrained from iudicial action. ;ﬁg/ The complainant
lavyers in the arfair of the "Vina del Mur crimes® or "casc of the psychopaths® were
subjected to similar intimidation, On 20 December 1982, the lawyers in guestion each
-filed an application for protection with the Valparalso Court of Appeal after
receiving “various anonymous threstis, including threats of death®,13%l,/ One of +the
lawyers, Laura Soto, sald that, on two occasions, unidentilied persons had threatened
her with death,

124, Public statement by the Committee for the Defence of the Ieople's Rights
(CODEPU) on 26 August 1982. e

125/’ La Segunda’ 2? _["«"U_g'&s't 19824

126/ E£1 Mercurio, 4 and 7 Sevtember 1982,

;

127, Vicarfa de lg Solidaridad, Report for October 1982, pp. 24-28,
128/ TFor the facts, see 4,37/564, paras. 30-31.

129,/ El Mercurio, 18 September 1982,

130," Chilean Commission on Fuman Rights, Report for Iovember 1982, p. 35.
131/ EL Mercurio, 20 Decewber 1982,
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68, On 2 December 1982, = large number of wvorkers gathered in the Plaza Artesanos

in Bantiage to protest about the country's ecoromic cituation. Permission was
withdrawn at the last moment, so the gathering could not be cancelled in {ime.
Members of the Carabineros were present vhen a large number of uvnidentified civilians
proceeded to attack many of the people assembled there. 132, On the basis of those
acts, five lawyers filed a criminal complaint "for the offence of assaunlt? and
"against civilians who were not idertified but easily could have been identified by
the detachment of Carabineros wihiich vas present at the incident”. Six lawyers,

seven journalists and threc trade unior leaders vere injured. The criminal complaint
makes it clear that the uvnidentilied civiliar asrailants vere acting in an organized
marmer and were carrying “clubs vrapped vp in neuspapers and a Jfew had walkie-talkies”.
Althouglh the lawycrs repeatedly ssked the Carabineros to stop them and arrest them,
the civilians continved to act with the uhirost impuniily.

69, Finelly, ihe Special Rapporteur has received allegations that Judge

Arnoldo Dreyse of the Santiage Court of Apnealsz used the text of a decision reached
¥y him in his capacity as Judge of First Instance in order to express a number of
opinions vhich were considered by the attormeys in the cose ac "improper treatment'.
The lavwyers in question, Alfonsc Irsimza Bascunan and Ferrando Zegers Ramfrez, lodged
an appeal, which was allowed, with the Svpreme Court, in plenary session, against the
above-mentioned judge, on the grovnds that "Judge Dreyse unquestionably exceeded his
authority in that the languzge used and the expressions and turns of parase which were
the subject of the appeal were deirirental to the abtorneys™ and that, by acting in
this manner "he failed to accord hem the propev deference”., The decision of the
Supreme Court concludes by alloring the appeal "only in so fer ss Judge Dreyse's
attention should be drawr to Lle grsvii nF e mau'er art be s.o1id he ceuwlioned that
he will be subjected to disciplinery measures if there is a recurrence of the same
conduct”. 15%° One of the judges vas in favour of applyirg the disciplinary measure
of a private warning.

2 Conditions of detention irn wmiisen establishments

70. According bto information submitted 1o the Special Rapporteuwr by the non-
governmental organization knowil ag the Cormittee for the Defence of the Peopletls

ights (CODEPU), ot the end of November 1922 the Chilean prisons contained o total
of 171 perscns detained for cxines of opinion, or "political priconers', as it calls
them, Of these, 25 are veporied to be viomen., In sdditior, ¢ high percentage of
such detainees are being held vending trial (at least 126}, illustrating clearly the
lengthy nature of the vroceedings to vhich such detainees are subjected., As the
Specisl Rapporteur pointed omb in his report o +the General Assembly, the comaon
denominator is ssid to be 'the facw of be ng prosscuted or heving becn convicted for
offerces defined by Chileer. emergency legislati

/. . . , .
2tion {(in particular, the Ctate Security
Act and the Control of Iirearms and Explosives Act), most of vhich would mot be
regarded as crimes or olfences under the legal system of s democratic society'. 134

132/ FEi Mercurio, 4 Decemher 1982.
133/ ¥1 Mercurioc, 22 December 1987,

134, A/37/564, vera. 96.
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The Agreement of 24 July 1978 concluded between the Ad Hoc VWorking Group of the
Commission on Human Rights and The Minister of Justice is still not being applied to
this category of priscners. Under the terms cf the Agreement, '"the Chilean
suthorities underteook to separate srdinary prisoners from persons tried or convicted
by military cour’s or arrested or tried Tor offences under the Control of Firearms
and Explosives Act", 135 The Spocial Rapporteur also informed the General Assembly
of hais concern regarding the application of the United Nations Stancdard Minimum Rules
for the Preatment of Prisoners vithin Chilean prisons, particularly with.respect to
persons detained for crimes of opinion, 136/

71. During the second nalf of 1982, the Special Rapporteur received a large number
of reports and accounis of the unsatisfac torv comditions to which prisoners are
subjected in Chilean prisons. Accoxding to the same sources, the situation of
perscns detained forcrimes of opinion appears to be particularly distressing.
According to a rerort by CODEPU and the Group of Relatives of Political Prisoners in
Chile, the conditions in prison establishments are unhygienic and the facilities
inadequate, which is seriously detrimental to the physical and psychological or
mental health of persons detained for crimes of opinion, 137, The Special Rapporteur
also received reports of the subjection to threats and mistreatment of two women
detained in the Coxrectional Centre for Vomen in JSaniiago. Cne of the women
concerned, Inés Peyrau Norambuena, in respect of whom an application for protection
was made to the Court of Appeals of Santiage on 4 Oct tober 1682, described the
ill-treatment to which she was subjected by Victoria Canete, a member of the staff
of the Centre., The Court vas reguested "to take all the necessary legal measures to
restore the rule of law and provide elfective protecticn" to Inés Peyrau and to her
future son "since their righits to life and to physical and mental integrity were
threatened"., The application for protection also described the threats made against
her by the above-mentioned staff member when informing her that "her physical integrity
and thet of her son would be violated", Consequently, the Court was asked 1o provide
protection "for the right to life and physical and mental integritly of the individual"
and "vhe life of the unborn child by prohibiting the use of any unlawful coercion".

72. Another application for protection was submitted to the Santiago Court of Appeals
by Rita Pena Cdrdenas, who, when pregaant, was also delained in the Santiago
Correctional Centre lor Women under circumstances similar so those of the above case,
The application requestved protecvion for the rights "of my personal integrity and
individual security, my health, the 1ife of my unborn child, the r»ight to work,
education and culture". The applicant names "the warden ... and the prison werder
Victoria Canete", and alleges thal she was subjected to "repeated threats” and to
especially discriminetory and harsh treatment under the prison regime, particularly
the Y"unjustified confiscation of my belongings"., The Court of Appeals dismissed the
application for protecliion and, upon appeal, the Supreme Court upheld the rvuling of
the lower court. The warder named in the application for prctection "denied the

A/37,564, para. 97,
})5/ AJ%1/564, paras. 100-101,
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137, lssoclation of Relatives of Political Prisoners, Report on the health
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situation of political prisoners, Santiago, Novembexr 1982,
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charges made against her and said that she simply carried out the orders of the
warden ,.., as stipulated in the prison regulations". 133,

73, The 3ocial Rehabilitation Centre at Colina, a new detention centrs, described
to the press as "considered to be the most wmedern in South America the only one of
ils kind", 139/ is actually rencwned for the discriminatory treatment to which
persons detained for crimes of opinion are subjsctea there, According to one
non-governmental organization, a sergeanit ar’ a commander the guard were noted

"Cox thelr special qualifications and preficiency, nol in rehabilitation, bub in the
degrading end humilieting treatment ol detainess". 140/ According to the same
source, "the food provided and working snd heelth condibtions' were causes for
serious concern., Indeed, "a rigk of malnutrition, as a result of fthe inadequate
protein and vitemin ~ontent of the food provided, wss alco noted by the delegation
of the Internaticnal Red Crosc', Moreover, according ic other zources, "prisoners
are punished by beatings administered by three to five prison warders and are
continnally threatened", 141,/ The=e circumstances were reported in an application
for protection submitted %o the Court of Appezis of Santiago by four of the persons
detained for crimes of opinion at the Tolins Centre. Specilically, they referred
to the "arbitrary and unjustified trestment received at the hands of the prison
warders", and requested the apvointment of o risiting judge to visit the prison and
report his findings, regarding vhe reporied occurrences to both the International
Red Cross and the Colina Rehabilitasion Cenire", 142/

74, On 8 December 1982, the Group of Relatives ol Political Prisoners, togethex

wilh other popular organizations, cccupied the offices of the Metropolitan Catlhedral
to stage a hunger strike wibth a view tc obtaining, among other things, an "amnesty
Tor political prisoners™, On thig ocrasion, units of Carabineros arrested 16 persons,
and two members of the Group were subjected to the administrative sanction of
restricted residence. ;éif In tois comnection, the persons detained for crimes of
opinion in the various centres in Sanbiasgo, Valparafso and Concepcidn instituted a
hunger strike vhich lasted until 15 December 1982,

75. As part of a television programme on “terrorism", four accused persons being
detained in prison establishments appeared before the cameras, and "made video-
recorded statements in which they edmitted hnaving committed crimes". The defence
attorneys submiited an application fto the full Supreme Court requesting "an
investigation of irregularities alleged to have bheen committed in the course of the

138/ E1 Mercurio, 31 December 1982,
139/ E1 Mercurioc, 25 Seplember 1982,

140/ CODEPU, Boletin de diciembre de 1982, p. 10,

141, Chilean Commission on Human Rights, Report for December 1982, p. 24.
142/ El Mercurio, 31 December 1982,

143/ hcoording fo ihe Tailean Commititee on Thaon Righugm, Report for December 1982
Pp. 23-24.
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programme'’ which amounted to a breach of the "secrecy of pre-trial proceedings™,
Persons concerned stated that these recordings were made in the secret detention
premises of the CNI over a period of 20 days, during which each of them was held
incommunicado, and that the statements were memorized beforehand, with the help
of blows and threzis, i.e. under unlawful pressure". 144/ Lowever, they were
presented on the televigion programme as "being inlerviewed™,

76. Finally, the Special Ramporteur notes that during December 1982, six persons
deteined for crimes of opinion in varicus prison establishments in Chile had their
prison sentences commuted to exile and were accepied as refugees by Belgium and
Norway. As the Special Rapporteur noted in his report to the General Assembly,
thege measures were posilive since they afforded the individuals concerned "the
minimum conditions for remaking their lives, although in the {raumatic situation of
exile", 145/

C. DMigsing persons

77. The Agrupacidn de Familiares de Detenidos ~ Desaparecidos (Chilean Association
of Relatives of Missing Detainees) has sent to the Special Rapporteur an updated
1list of the cases cutstanding in the signiflicant problem of the persons who, -
parbicularly between 1972 and 1978, disappeared after hsving apparently been arrested,
The list, dravn up with the assistance of Chilean human rights organizalbions,
contains a total of 662 cases outs.anding znd the attention of the Commission on
Human Rights is therefore drawn cnce more bto the need to urge the Chilean Government
to co-operate with a view to a final settlement of the probtlem of disappearances.

In this connection, it may be recalled that the General Assembly has urged the
Government "Ho investigate and clarify the fate of persons who have disappeared for
political reasons, to inform the relatives of those persons of ithe outcome of the
investigation and bto persecute and to punish those responsible for such
disappearances". 146/

78. 1In his report to the General Assemhly. the Special Rapporteur gave a list of
34 cases of which the judicial invesiigalion had been concluded, ;ﬁl/ To these
mugt be added 18 ~aw cases which have now been clerified: uloy relate to bodies
found in hidden graves in ilhe Mulchén avea in the neighbourhood of ®1 Morro,

4
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Carmen, Mailenes and Pemehkie), Consequently, the tolal number of cases clarified
2 J 9

144/ Chilean Commission on Humen Rights, Repor¢ for December 1982, p., 25,
145/ A/37/564, vara, 108,
146/ Ceneral Assembly resolulion 36/157, para. 4 (e). See also A/37/4,

8
147/ A/37/564, vara. 73,
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has risen to 52, The judicial investigation into the case of the hidden graves in

the Mulchén area was concluded or 29 December 1980 by the decision of the inspecting
magistrate from the Concepcidn Court of Appeal that he lacked Jurisdiction to continue
investigating the material facts in the case since he had concluded from his

inquiries that members of the armed forces were implicated in the murder of the

18 people concerned 148/ and by his withdrawal from the case in favour of the

mili vary couris.

79. The Mulchén case is an example of the negative results of Judicial
investigations, for such inquiries do not satisfy the reguests for clarlflcablon
submitted by the relatives of the victims, The Special Rapporiteur has alr eady
referred to the fact that the Covermment, as the authoriiy which should be the
guarantor of human rights, not only fails to conduct proper inguiries but even puts
obstacles in the way of Jjudicial investigations and goes so far as to condone
concealment of evidence (for example, it has been reported on more than one occasion
that records of prisoners going back more than three years have been burned).
Furthermore, the 1978 Amnesty Decree-ILau transforms judicial investigations into a
mere formality since, even when they end in the identification of the perpetrators

of the disappearances under consiceration and of their accessories before, during

and after the fact, none of them will be punished because they will immediately benefit
from the application of the amnesty. Finslly, the courts confine themselves %o a
formal inguiry snd once the wvictim has been located and the perpeirators have been
identified, they cammoi do otherwise than anply the amnesty, Of the 662 cases
ontstanding, only 1%0 cases of mis sing Jdetainees are currently under investigation in
the Department of Santiago, which gives an idea of the paucity of judicial action

on the subject.

80, The appointment of inspecting magistrates means thal, in most cases, the crimes
walch have been committed are proved, as happened in the Mulchén case mentioned

above, But this procedural result does not lead to the complete clarification of the
matter, since the work of the inspecting magistrate ig bound to end in a declaration
of incompetence and withdrawal in favour of the special juriséiction when it
establishes the crime and the participation in it of persons uith military privileges.
Subsequently the military courts wind up the investigations by ordering the stay

of thesepre-~trizl proceedings on the pretext that "no crime has been proved", although
the ordinary courts have reached exactly the copposite conclusion with respect to the
same cases.

81, The Special Rapporveur concludes that the Chilean aclhorities should co-operate
fully in the investigation of the cases of the 662 missing perscng so that the wishes
of the international community, which have been widely expressed, may be definitively
satisfied.

148/ Vicarfa de la Solidaridad, Anmual Report for 1980, pp. 52~54.
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IV. RIGHT TO FREEDOM OF MOVEMENT

A, Right to enter and leave the country freely

82. The Special Rapporteur has paid special attention to the exercise of this
right in previous reperts. 149/ As regards the period covered by the second half
of 1982, there have been no legislative changes indicative of improvement. The
Government of Chile continues to give an undue excessively broad interpretation
to the term ‘national security™, particularly in the context of the maintenance
of the two states of emergency that empower the President <f the Republic to
"prohibit particular persons from entering and leaving the territory" and "to
refuse entry into, or expel from, the national territory” Chilean nationals and
foreigners. This is implicit in the combined application of article 41,
paragraphs 2 and 4, and of the twenty-fourth transitional provision of the
Constitution which provide respectively for the declaration of a state of
emergency and of a disturbance of the internal peace of the State. When the
President or, as appropriate, the Minister of the Interior make use of the
twenty-fourth transitional provision, "it is not possible to appeal to any
authority other than that which ordered the measure®. In addition, under
article 41, paragraph 7, of the Constitution "the measures relating to expulsion
from the territory of the Republic and to the prohibition on returning to the
country ... shall remain in force after the termination of the state of emergency
which gave rise to them for as long as the authority which took them has not
expressly revoked them”. 150/ Lastly, the Special Rapporteur has noted the
continued application of the circular of the Ministry of Foreign Affairs of

11 February 1980, which specifically refers to the existence of a "national list",
namely, a list of persons who are debarred from entering the country and whose
passports are endorsed with the letter "L". This measure covers persons who are
conducting a campaign against Chile, whicn term means those who engagz in
activities "through the mass media%, those who engage in "overt participation"

in public meetings or who attempt toc participate "in meetings of international
bodies or non-~governmental bodies”, as well as those who submit “written or oral
information of a nagative character to the aforementioned bodies" (para. ¢ of the
circular). 151/

83. It is virtually impossible to arrive at an accurate estimate of the number

of persons directly affected by these legislative msasures and who, because of
them, are compelled to live outside the country, thus giving rise to the phenomenon
(which the international community has repeatedly condemned) of political exile.
In this connection, in his report to the CGeneral Assembly, the Special Rapporteur
guoted the figure of 1.2 million persons which was provided by the Catholic
Migration Institute (INCAMI). 152/ However, this figure is believed to include
not only Chileans exilzd on political grounds, but alsc emigration of an economic
and social kind. Although the Government has declined to publish the list of
persons who figure on the “national list" and who are therefore prevented from
returning to Chile, authorized Government sources have said that they number about

149/ See, in particular, A/37/564, paras. 109-126.
150/ See A/37/564, para. 112.

151/ See £/37/564, para. 115.

152/ See A/37/564, paras. 116 and 123.



F/CN.4/1983/9
prge 43

“10,000 or 11,000". 15%/ However, other sources suggest that the political exiles
number about 38,000 persons, without counting members of their immediate
families. 154/ 1In view of the discrepancies in the information provided by the
various sources, the Special Rapporteur would stress the need {or the Government
to publish the names of the persons prevented from returning to Chile, with a
view to laying down some minimum bases of legal certainty and, at the same time,
enabling the problsm of Chilean exiles, which has been before the international
community since 1973, to be tackled with the necessary objectivity. It would
then be up to the Government to clarify the situation, at least from a strictly
gquantitative standpoint. A number of non-governmental human rights organizations
which operate in Chile, such as Vicaria de la Solidaridad, the Chilean Commission
on Human Rights and the Committee for the Return of Cnllpan Exiles, maae public
statements to this effect during October 1982

84. 1In another context, the Special Rapporteur has followed closely the Chilean
Government's first positive gesture towards sclving the exile problem. It
concerned an announcement made by the President of the Republic, in the course

of a public speech on 25 October 1982, that he was to appoint a Special Commission
to undertake a review of the problem. 155/ The Special Commission was finally
established by Decree No. 1456 of 8 Hovember 1982, 156/ article 1 of which
provides that the object of the Commission shall be “to review and propose to the
President of the Republic solutions concerning the position of persons who have
been prohibited from entering the countryY. Pursuant to article 2 of the Decree,
the Commission was composed of the Minister of the Interior (acting as Chairman),
the Minister of Justice, the Chairman of the Council of State and attorneys
Valenzuels and Rivadeneira. The Under-Secretary of the Ministry of the Interior
acted as Sscretary to the Commission. Thne establishment of the Special Commission
was received very favourably by all the Chilean human rights organizations and,
generally speaking, by all the news media. 157/ The Vicaria de la Solidaridad also
issued a public statement on 9 November 1982, in which it expressed satisfaction
at the Government's initiative. It qualified this, however, by addressing "a
request to the relevant authorities to arrange for the names of persons who are
prohibited from entering the country to be made public as soon as possible’.

On 26 October 1982, the Chilean Commission on Human Rights issued s statement to
the same effect, adding that "in any event, the autherities will have to respect
the principle that, in the final analysis, it is the Higher Courts of Justice that
weigh the points of law and fact on which the measures relating to a prohibition
on entry are based, and which decide, in the light of the merits of each case, on
the applications for amparo submitted by those concerned along with the Commission's
findings". 158/

1532/ According to statements by Mr. Manuel Trucco, Permanent Representative of
Chile to the United Nations, as reported in the newspaper El Mercurio of
29 October 1982.

154/ According to the Committee for the Return of Chilean Exiles, the review
Hoy in its issue of 3-9 Hovember 1982, The Times of 18 November 1982, and the
Chilean Commission on Human Rights, Report for December 1982, p. 2.

155/ El Mercurio, 26 Qctober 1982,

156/ Diario Oficial of 10 November 1932.

157/ Realidad, vovember 1982, editorial; El Mercurio, 12 November 1982,
editorial; Mensaje, December 1982,

158/ The Committee for the Return of Chilean Exiles expressed similar views
in its statement on 26 Octcber 1982. See, in this connection, El Mercurio,
10 November 1982, and Hoy, 17 Wovember 13982.
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85. The Chilean Government also icfornsd che United uetions Secretary-General of
the establishment of the Special Commission; as the Minister for Foreign Affairs
himself stated, "The establishrient of tne Commissicn which is considering the
question of thb return of ex’les wae one of the reasons that prompted a favourat’e
chornge in the attitude of a rumber of countries regarding the humen rights
.urtion in Chile". 159/ Tre Minister went on to say that "even the United Sc¢.ten
elegaticn to the United Neti rz » ferred to it in approving terms and said that
is indicative of an iuprovedent in tae human rights situation in the countiy'.
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86. On completing its work, the Speciali Coiwission prepared an advisory report
which it submitted to the President «f the Rerublic on 16 December 1682. The
report was not published, on the groun-s *h.t it was an ‘1pt¢rna1 working documcae”.
0a 29 Decerber 1982, tre dissolut.on of the Commission was announccn, althougr Lo
relevanc Dicre> was not published in the Diario Oficial. ;§5/ devever,

24 Decerber 1682, a lis%t was published of 125 percons who woula be cllowed -

enter the country immediately. In Januvary 108), a second lis. was publisl.ca "
79 names 162/ which, together wich (% previcor li-c ai1d a-sthoer 39 persons wio
w&ﬂe permltted to return in Septcmber 1982, nalkes a t3:ial of 243 percoas authorized
Lo return 1o the country in the lest five mrnthe of the Special Rapporteur's
current mandate.

J

87. It is clear that the results ol tre Special Commiscion's work have not llved
up to expectatioas. TFor instauce, i tem.rt made oa 24 December 1982, tno
Chilean Commigsicn ca Human Righits tescricec 1teclf 2o “doeply seddened that the
promises of reconciliation and uni.y o the netional community and the hopes which
so many families have Jjustifiallv rurcured ... have again been frustrated®. it
added "we are gratified that 125 persons havz bLeen aulhorized to return to Chile,
but are concerned tnat the Goverrmea: '.as rccognized that over 10,000 persons are
in exile and that other reports put toies fi-ure at cve: 30,000". Moreover, in a
press release dated 30 Deceamber 1232, Lo Tomiii-ce For the Recurn of Chilean
sxiles made the same point, stalirg tnaat “the current of tope that flowed throus
vhie lives of certain exiles came to ann end ' aen it was cut off by an act of cru 137
.nal once again endange.ss their mental well-being, since they are confronted by

v ~artainty as to whethel their retvrn to the country is a question of a parden by
"“e anthorities, which cdoen nzt de-end ca spect for nersons and their rignts®.

‘
-
4
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e The Specisl RaD}»;E?U” for vt g part, would point out that the final solutioan
e} the problem of exile must 1nvolv0 repeal of the emergency legislation referrcd
to earlier, sirce it repregents the _eg~. T.ame - rl to whoch recourse is had !
crder to meintain the prohibivions on eriry and adminisi ~ative expulsions Llhat
create the phenomenoa of <trictly pclitical cxile. Throoughout the second halfl oF
"N82 ) the Goverament continued to make use of these measures and ordored furilbow
¢ 1V Loms L mropipitions on entry.

s O
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159/ El Mercurio, 12 Decombter "So.. n @ report cn the stotorerus by bthe
Minister on 11 December 1982

160/ El El Mercurio, same date. Coilzan Comiscicn on Human Rights, Report

Zop December 1 1932, p.- 31

~

161/ FHoy, 5-11 Janvoey 1933.
162/ Ei Mercurio, 15 Jaavenr 10 7.
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“.  Ir tais conntcrion, it shoulld b aor.d thal, in its Jucdsement of

51 femuse 1982, the Supreme Court dismicsed tne appeost »Ff Jaine Cascille Velasco
who had bad recoursce to the courts %o chzllcn e the Jovornn-nt measure prohibiting
<brv whicn ni3 be.n haag ng ovar v sipce~ L1 fosust 1.<., whan e was expcll . d

3
“rowv Cphile. 164/ On toat occasion, tnc preme Tourt vrhel~ tro

] owinion of the
~anbiigo Court of fzvacl to coe =IFz2cu t 1. LS00 .ciot on Castillo‘s entry,
a.cr1d2d zursiant to ~r .icle Y, pavrarraph 1, of tht Censtitutior. was not subjeci

Lo reviow Dv trhat Lourt sec~de= it is 20t nocedgsery £ consider th- Governrant s
rui,ons first for ornelling Lir Tfrom tr . countrv znd £t rusrds for prohiniting

heo re en'.sry, 31nCe these are ~tapes vhat tave clroaay buon compleced and that
pr~idad grounds al tThs avorouriace Eims for the anplication of other remeclies
(clauvse 2 =f the judgement of tne Sucprem: Zourt). As .opr invoking the rizpt to

pe. trizd by one covrts. Tre Suprene Court also erndorsed the opin.on of the Court

of App.xl to the effect that, durins 1ac state of emerg.hev, tne pxecutive can
elect either to act Jualcially or to exercise its encrrency powers (clause 173,
which would rmean that the oudiciary abdicates iis exclusive jurisdictional power
and maxes it possible for tne Execcutive actually to mimpose sentences in administrative
proceedings. Furthermors, clause 3 of the judgercont in cuestion invokes article 41,
paragraph 7, of the Constitution, stating tuat tne Decrez or prohibition of entry
issued under a state of emergency a=zs permanent effect: it remains in force as
long as the authority vnich issued it has not espressly revoked it. According

to a study conducted by the Vicaria de la Sclidaridad, the ‘doctrine laid down

in these decisions is extremely serious, since iv lezves the way opean for this

type of reasoning ... to becom:s the gensral rule, By sirtue of the temporary
powers provided for in transitional article 27, a person can be expelled from the
country, then article 41, paragraph 4, is invoked to prevent hin {rom entering

the country, and tnis prohibition 1s givan permenent ef“oci't, léﬁ/

i

90. The Special Rapportaur has also refzrred Lo toe similar position of

Andres Zaldivar Larrain, wno is also 1n exile. ;éi/ Tn> application for amparo
filed vith tne Santiago Court of Appeal was unanimously dismnissed on the grounds
that f‘thers is no need to re-analyvse the Sovernment's reasons for prohibiting
the appellant’'s 2ntry into tho country when 1t issued Decres 350 of 1980 and
that, pursuant t~ article 4l. paragrach 7, of tne Constitution, "the prohibition
on entry into the country decroed during thz state ol enzrpency takes effect

as from that moment, and those offects ccass only when the decision is ravoked
by the issuing authorities, cven although the state of emcrgency which gsve rise
to it may have ceascd . 155/ &n appeal lodged witn the Supreme Court was
likewise disrisscd, tne Juaccment of the Court of ippeal being uvpneld in its
entircty. 167’

91. Four cthee persons ver. re-grosarked ard sent back at Santiago International
Airport, their right to enter the country veing denied. They wer.:

Oriana Moraga Gémez, on 30 Hovembcr 1902, together with ner five vear -old daughter;
Marcaola Ort®z de Zarate Broughton, on 21 Decamoer 1G82; Héctor Pontaigo Poblete,

on 22 Decemper 1382 and Fitner Gonzalo Arreyo S.J.. on 27 December 1982. In

163/ 3ez backgrounda in A/37/56Z, nare. 125.
174/ Vicaria de la Solidaridad, 31 I.recho a Vivir zr la Patria, (tqe rig nt
to live in one's country ). fArenbisropric of Santiage, 13 September 1232, p. S.

165/ A/%{/564. pora. 125

166/ Fl cercurio, O Septemper 1982.

167/ £i sercurio. 15 October 1382, and Chilcan Commission on kuasan Rights,
Report Tor Occobae 1982, p. 30,
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e same connection, the trade~union leader Silvio Vietorine Espinoza Sdnchez

s expelled frow the country by administrative decision on 4 September 1982. He
d been detained on 24 August 1982 at secret CNI premises, subjected to torture,
and his administrative detention unlawfully extended ts 20 days, despite the
application for amparo filed on his behalf.

92. A similar fate was suffered by the trade-union leaders, Manuel Bustos Huerta,
Pruesident of the National Trade Union Co-ordinating Body (CHS), and

Héctor Cuevas Salvador, President of the dational Building Confederation, and

also a leader of the CNS, who were expellcd on 3 December 1992 by decree of the
Ministry of the Interior. ié@/ Both expulsions were condeimed by trade-unions

and student organizations, popular groups, and former Chilean members of
parliament. & communiqué signed by 16 pursons connected with the disbanded
Christian Democrat Party stated that expulsion is "not only an infringement of
human rights, but is also incompatible with the most elementary notion of
reconciliation and national unityv. It added that “on this basis, it is not
possible to ensure the co-existence of =11 Chilesns”. The Committee for the

Return of Chilean Exiles, for its part, said that 7it has been clearly demonstrated
that there is no real irctention on the part of the authorities to solve the exile
problem". Furthermore, the Confederation of Private-Sector Employees, in another
statement, called for "the complete restoration of trade-union freedom, in
accordance with the norms introduced py ILC snd thce United Nations'. Groups such
as the Association of Poor Metropolitan Comuunitics, the Committee for the Defence
ol Youth Rights (CODEJU), Committee for the Protaction of Human and Trade-Union
Rights, and the Association of Relatives of Missing Persons, expressed similar
views. ;§9/ Several applications for amparo were filed, two of which, submitted

on behalf of Héctor Cuevas, were dismissed by the Court of Appeal on 11 January 1983.
Another application for amparo, submitted on behalf of Manuel 3Sustos, was dismissed
by the Court of Appeal. 170/

93, On 5 December 1982, Carles Podlech fdichaud, President of the National
Association of Wheat Producers, was also expelled from the country. ll;/ An
application for amparo filed with thz Santiapgo Court of Appeal was dismissed on
the grounds that the said person, fshiclding behind trade-union office, waged an
active campaign of rebellion apainst the authorities", according to a communiqué
issued by the Ministry of the Interior on 6 December 1982. The Court of Appeal
held that Exempt Decrec No. 4022 of the liinistry of the Interior was issued
pursuant to transitional provision 24 {¢) of tne Constitution and that "the
grounds for the measure are lailure on the part of the subjects of the anparo
proceedings to comply with the order denying permission to hold a trade-union
mesting at the SOFO premiscs’. Furthermorz “using powers that are exclusive to it,

168/ El Mercurio, 4 December 1982,

169/ Rl liercurio, 5 Docember 1982. See also Tl Pais of 7 December 1982;
Hoy, 8-14 December 1922; and the Chilean Commission on Human Rights, Report

for December 1582, pp. 29-30.

170/ El Mercurio, 12 January 1%E3.

171/ E1 Mercurio, & December 1682.
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the Executive applied to Mp. Podlech measures that are »rovided for in the
Constitucion arnd that de not allow of any roredy otuer ©aan roview by the
authorities which ordered them. 172/ 4An app.2l has noen filed with the Supreme
Court which, at ths tine of writing, had not delivercd judgement. 173/ Similarly,
the Supreme Coirt unanimously dismissz~? the "pp:ﬁW redgl” by Julieta HortohiEia
Carrasce Saive, whe hed alsn been vrohibited from sntzring che country ow the
sround that she 'constitutas 2 dangu: to the internal peaca of the Statc

pursuxnt 1o tropslitiosar provisior 2. () of the Constitution. 174/

r.

GA. he acthoc of exil. threusn Judicial decisinn was likowis: upheld by

th: Rentiago Court of fpgpral ‘n the cases of Jose and Carlios Caucamén FPérez,
Romulo Fucntes Silva and vests Diaz Cofrd, charg:d with “"the offznce of
propagating Marxist doctrine . 175/ The same azpplies to the Jjudgemeut at first

H

instance passed on the nine alleged members of the Christian veft Party whe had

been charged with violations of Decrec-Law do. 77 concerning unlawful associations:
the Court of Appeal upheld the judgement at first instance, although on appezl

the Supreme Court altered the sentence of exile to a sentence of suspended
imprisonment subject to supcervision by the Convicted Offenders’ Aid Association,. ;1§

B. Freedom of movement and freedom to choose one's residence

95. Ag already notod, bcth freedoms are severely restricted in Chile as a
result of the application of transitionzl provision 24 (d) of the Constitution,
under which the President of the Republic, azcting through ths Minister of the
Interior, may order any person to reside in a specific urban locality within
the country for a period not cxcseding 90 days, without any judicial decision,
without any charge being brougnt and without the possibility of appeal to any
court, all on the grounds that there is a danger that the internal peace of the
State will be disturbed. The possibility of enforced residence impossed by
judicial sentence also exists. 177/ Teble 7, below, gives comparative figures
for 1981 and 1982 in respect of the number of cases of enforced residence that
have been imposed by the Executive, according to information suppilicd to the
Special Rapporteur by a number of non-governmental organizations concerned with
the protection of human rights in Chila.

172/ [l Mercurio, 31 December 1982.

173/ El Mcreurio, 2 January 19303,

174/ El Mercurio, 2 Sepntembesr 1682

1757/ A/37/564, para. 118.

176/ Sen A/37/564, para. 118, and L1 Mercurio, 2 October 1982.
177/ A/37/554, para. 129.
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Cases of znforc=d rzaidence through administrative measures

| Montb ! 1901 1982 o
g !
t January ; il é 3
. Fe sbruary f il ; 5
March ; 5 i 6
April : { ‘ 7
i May : 15 ? 2
| Junz f i 2
July % 1 f 2
August ‘ . i 2
| Scptember - '; 1 i 11
October 5 s_ 5 ;
| Hovember ; 2 ; 6 i
Decenber 1 25 2
. TOTAL : 50 74 ;

55. As can be s.cen Srom table 7, thers has been a3 significant increase in th<
number of casnws of anforced residence ord.rzd by the Sxscutive pursuant to
transitional provision 24 {d) of the Constivution, which is always directed against
thoss who publicly manif.sc their disa gr« e nt with the exzisting political, econoamic
and social 37stes in inie. Montion must b mede in this connection of the

25 casas of :aforce ¢siderce imposed during Decembor 1982 as o result of
participation in a pusllc demongtration that toolk place: i Santiago on

15 Decembur 1932, with a view to protesting ar the situation of cconomic crisis.

affiicting the country.

97. The nmz2thod of judicially enforcad residence was recantly used by the Suprems
Court in the case of Héchor Malatrassi, Alfredo Yriarte and Luils Portilla who were
charged with unlawful association and 5~"r”ﬁckd to cwo years' evile Dy the Court

T Appeal for an offenc: under tn. State S.curity Act. ilg/ Moprcover, on

Dazcember 15482, the Minister of the Interior issued five decrees of enforced
rcaidence in rospect of tne game number of persons four having narticipated in a
gatheanv that took place on 2 Documbar 1922 2t th: Plazs Artzsanos de Santiago,

to which the Spzcial lapporteur hes slready ref:rred. 179/ Lastly, threz other
paople, memvers of the Comaltbo: for th: D-F_once of Youth nights (CODEJU ), were
also supjects of the administrativs measure of enforcsd residence during December 1987
according to information recziv.d from the Chilean Commission on Human Rights. 180/

-3 O

sN

178/ 21 Mercurio, 29 Decemb.r 1532.

179/ El Morcurio, & Decamper 1982. Szo above, Chapter ITI, 4, 1 (aj:
h”“e“ts as punllc gatherings.

18Q/ Chilean Coamission oa iuman Rights, Report for Decembor 1982,
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V. RLGHY TO PROCEDURAL GUARANTTES
A Right to an effective ramedy
93. International rules make extensive provision for tne rignt to claim an

faRy
effective remedy from a compaetent authority, prefl

(

erzbly judicial, in the event

elztion of the rights recognized in the, and aisoc recognize the obligation
Lo complv with the decision of tnat asuthority (article 2 (3) of the International
Covevaut on Clvil and Politicasl Plilghts and srticle € of the Universal Declaration

: ights}., With regard to Chilc's iacvernal legislation, the
Sreeiel Repperieur has already ref.rred to the remedics "of protection® and
"L amraro', established in articles 20 and 21 of the Constitution respectively. 181/
A third rrocedure is providad for in article Z1 (3) of wne Constituticn, which
stabes tnet on applicaticon for ~mpare "may he lodged on bchalf of any person who

alawfully suffers any other pruatwr° perturbrtion or threst to his right to
oetson;l frecdon and individuval securitve. 'Tnis is the “'early application for
arpern', “he filing of which enaoles the respective judiciaries to order the
neasurc. of zmparo knewn as the remedy of ordinary amparo “deemed conducive to
“he peinstaterent of the rule of lew and to securirg due protection of the person
corcerned®,  Howevepr, in many cases The Courts cf Appeal in practicc confuse the
"early epplication for amparo” of article 21 (3) of the Constitution with the
Yramed, of protection® provided Tor in article 20 of the same instrument. There
wouid aspeatlr to be an exception to this practice in the judgement of
23 Septcaber 1982 declazring admissibls an esrly anplication for amparo lodged on
behalf{ of "wanucl Fernando Rubio Manrigue. inasmuch as there is »greement to
"irstruct the National Information Agency (CNI) to refrain from holding the person
nogquescisn ... as no arrest warrant has heen issued by a compatent authorlity®.
ne rcrsen in quastion had indeed submitted the application because he had been

o 2

1

ined by the CNI and interrogatzsd about his allesed political activities at
a time 1hien no arrest warrant bhad been issued 2gainst Rubio Manricue.

e 8 below makes a comparative study of the total number of applications
oo amonro submitted in the city of Santisgo in the past three years, with

~1 reference to each month in 1932. It has heen prepared from information
to th2 Special Rapporteur by variouvs non-governmental organizations dealing
Wit the protection of humar rights in Chile.

161/ See A/37/564, para. 137.
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Table &
Applications fer amparo
Citv of Santiago, 1682
On behalf of , & on behalf of .
Month ; n behalf o . ugrly_ : n e@dlf of , Total :
, Prisoners + application ox¥iles ' ‘
| , ; i
January P20 (46) | 1 {1y (-} 21 (47) 1
’ | | .
February L5 6) | 1 4y | - (~) 5 (10) |
March Co21 73) | 2 4y o1 (3) 24 (40)
April ; 18 (38) 1 (1) | 2 (3) 21 (423
May {13 (25) | 2 (2) § 1 (1) 16 (28
June 8 (8) 5 (30) | 4 (4) 17 (42)
July 20 (£8) 5 (15) 1 (1) 27 (64)
August 25 (275 2 {(2) 2 {3} 29 (50)
September {27 (27) 5 (9) - (-) 33 (36)
October 21 (39) 6 (2) B () 27 (48)
Bovember 9 (1%) l . (ro=) o (=) 9 (133
December b0 (16%3) | 2 (2> 3 (3) 5 (158)
. | | |
Total 257 (491) * 34 (79) ;14 (18) I 305 (533)
i J{ Ji E
In 1981 j 255 (420) é 83 (747) i 15 (26) } 367 (593}
i i , ‘ !
1 ‘ I i
iln 1982 } 311 (892, i 79 (139> 77 (o1} % 857 (1 122)
| i 4 l

Note: The figures in brakcets indicatce the numbers of persons covered by
the applications.
pp

100. The wide use of the technique of recourse to the remedy of amparo in the
Chilean law courts is not, howcver, as cffective as might be expected in view of

the fact that the lives, safety or freedom of persons are at stake. In his report
to the General Assembly, ithe Special Rapporteur noted the exercisc of this kKind

of remedy during the first six months of 1982, to have been uacertain, and this
trend was generally maintained during thc second half of 1982. lﬁg/ He also pointed

182/ A4/37/564, para. 138.
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out that this uncertainty is directly rclated to the combination of successive -’
declarations of a state of emergency (article 41 (4) of the Constitution) and of

a state of emergency due to threats to the internal peace of the country
{(twenty--fourth transitional provision of the Constitution) which has been maintained
since the date when the Constitution entered into force (11 March 1981). 1In the
circumstances, the right of defence in arcas vital to human rights has, in many
respects, been suspended: for instance, no legal remedy is available in respect

of administrative decisions relating to detention, enforced residence, expulsion,

or prohibition of meetings and now publications. 183/

101. The information collected by the Special Rapporteur concerning judicial practice
during the second half of 1932 corroborates the application of this emergency
legislation. In this connection, mention should be made of the protracted trial

of nine persons allegedly connected with the Christian Left Party (Partido de
Izquierda Cristiona), including scnior officials of the Chilean Commission on Human
Rights, members of the Group on Constitutional Studies and of the Peace and Justice
Service (Servicio Paz y Justicia) (SERPAJ). 184/ As well as the various procedural
regularities that occurred in the first phase of this trial and which have alrecady
been mentioned by the 3pecial Rapporteur, ;22/ & number of judicial errors have

also been made in this case:

In the first place, the examining magistrate in the case delivered his
judgement at first instance on 11 August 1982, 136/ charging the nine persons
concerned with the offence of "unlawful association® under Decree-Law No. 77 of 1973,
which banned political parties and activities of that kind., The Jjudgement states
that "they were engaged in subversive activities directed towards organizing the
outlawed Christian Left Party, with the specific aim of participating actively in
political subversion against the legally established Government'. The examining
magistrate based his findings on an extrajudicial confession purported to have been
obtained from the persons concernad in thc secret premiscs of the CNI, where they
had been detained incommunicado and subjected to torturc. For their part, the
prisoners had complained to the examining magistratc that they had been tortured
and threatened by CNI agents, and they denied any involvement in the offence of
unlawful association. Consequently, they denied the validity of the extrajudicial
interrogation and statements obtained by unlawful coercion by the CNI in the secret
places of detention.

102. The finding of the examining magistate calls into question the independence

of the Chilcan judiciary, and is further procf that the excrcise of the right to an
effective remedy is uncertain. Thus, in the judgement in guestion, the magistrate
used political and ideological arguments that could hardly be considcred compatible
with the independence of any judiciary. Referring to the period of constitutional
emergency prevailing in Chile, he said that the activities of the persons concerned
had been "incompatible with the institutional evolution which the country has mapped
out and needs® (twenty-second clause) and Jjustificd the sentence of c¢xile as being
deserved by anyone who "in secrecy thraeatcns the evolution of the national
institutional system ... since the Government is systematically carrying through

a phase in the return to institutional normality’ (twenty-second and twenty-eighth
clauses).

183/ Ibid.

184/ A/37/564, para. 141.
185/ Ibid.

186/ Hoy, 3~9 November 1982.
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103. Morcover, the judgement coafirms the CJI's autnority to detain, despite tha
fact that, according to article 90 of the Constitution, this socurity body is not
authorized to make arrests and still less oo subject unlawfully detained persons to
interrogation under coercion in seerct placos. lNeither does Deerce-Law Wo. 1878,

of 135 August 1977, which conferred legal status on it as a ’‘specialized military
agency", recognize the CWL U0 have tnis power. .owever, for the examining magistrate,
che CNI "also has de facto an official function which is public knowledge' (third
clause) and "the CNI's premisss are secrct for rzasons of sceourity® (seventh clause):
he thereby showed considerable tolerance of the arbitrery and illegal procudures
which are habitual in CNI premises. Further, the exanining magistrate took the

view that "the actions of the Dircctor or sembars of the CNI are thosce of an official
agency, and thus thce documents issued by them in the course of their dutics arc
official instruments for the purposes of the criminal lawv." (third clause).
Thereforz, documents that accused persons were compellced to sign in the sceret
premises of the CNI under threat have bzen viowed as ofTicizl instruments?
constituting admissible c¢vidence against then, 1077 and that without any refercnce
to the circumstances in which those statewents wer. obtained. On the otncr hand,

a2 deposition in thz prisence of the examining wagistrat. himself denying
participation in the scts descriped in thz said oxtrajudicial confessions "extorted
by force has no valus as evidence Tor = tricl judze who, in exercisoe of his
discrection, takes as proven all the charges .wade by the Government, in accordance
with the annuxes attached to the case by tne CNI.» 183/

Finally, attention should be de~un to th. distortion in the Jjudgement arising
from the judge’s power to assess the eviduaco Min oxereise of hils discretion' when
this faculty cannot imply "tclerance to ~llow othor methods of proof thar those
expressly specificd by law ', since an =ssessront in oxercise of discretion does
not extend to acceptance of an interpritaticon that is outside the law or unlawful.® ;ﬁg/

104. In the second place, the judgenent at {irst instince, under which the nine
persons involved were sentenced to 541 davs' exile, was confirmed in all points by
the Santiago Court of Appcal. Uhen o furthuer appeal wos lodged, 190/ the

Supreme Court, in 2 ruling on 9 December 1982, amended the sentences of exile tn
541 days? imprisonment. The sentence we ' ruaittod for -ight of the persons
concerned and they were placea under the control of the Patronato de Recos
(Offenders’ Association). 191/ It should b= noted that, although the Supremc Court
changed exile to imprisonment, it nevertheless continucd to state that the persons
concerned were guiliy of non -violent polibical dissidence and, still more important,
did not pronounce on whether the CHI poss.ssad police powers or on the probative
value of the assertions made by the ageats of that security ageacy.

Rail Reyes Suzarte's sentenc. of 541 days' imcpsionment was not remitted.

lﬁl/ In this connection, see Viearia de 1la Solidaridad, E£1 Direcho ¢ Vivir
en la Patria, Archbishopric of Santiago, 13 Scptember 1982, pp. 11-14.

188/ Ibid., p. 14.

189/ Ibid., p. 14.

190/ El Mercurio, 26 August 1932.

2
191/ El Marcurio, 10 December 1982.




105. As regards thes apnlication of the right to an effective remedy, the Special
Rapporteur notes that the Santiago Court of Appeal rmade a positive judgement on

14 December 13982 in connection with an anplication for protection submitted on behall
of Oriana Isabel 0livos tarin, a student who had been sent down {romn the University
by a decision issued against her by the Academic Vice~Rector of the University.

The notice of hev exnulsion stated thac it was mobivated by the fact "that she had
been caught carrying and distributing pamphlets calling upon the students to rebel
against autnority™. The Court of Appezl declared the application for protection
admissible under the right to an elfective remedy pecause "the background information
provided cannot be viewed as indicative of an internal investigation of a formality
commensurate with the seriousness and impartiality needed for the implementation

of a measure as serious as expulsion®. It went on to say that “"a disciplinary
measure was applied agezainst her in an arbifrary manner ... without hearing her and
leaving her unaware of the charges made sgeinst her®. Conseguently, "the application
is admissible ... and the decision is hereby revoked ... and the petitioner’s
enrelment in the University of Santiago remains valid".

106, ¥With regard to the powers in respact of administrative detention claimed in
practice by the National Information Agency (Cwl}, the Special Rapporteur earlier
informed the General Assenbly of the contents and scope of the Supreme Court decision
of 28 April 1982 in which the Supreme Court requested the Dxscutive "to arrange for
the Wational Director of that service (CRL) to be given instructions informing him®
that he must “comply strictly with the constitutional and legal obligation to execute
the decisions af the ordinary courts, since he has no power to assess the grounds,
appropriateness, justification or lawfulness of a judicial order which he is called
to carry out®. 192/ This decision was the outcone of the CNI's refusal to comply
with a legal decision requesting the appearance in court of two persons on whose
behall an application for amparo, the main objective of which is a ruling of

haveas corpus, had been submitted. At che same time, the Special Rapporteur pointed
out that the subsequent practice of tne judiciary and the CNI seemed inconsistent
with the full application of that decision; thils also seens to ave been the case
throughout the second half of 1982. The case of Elizabeth Rendic Olate is significant.
She was arrested by carabineros on 28 wovember 1982 19%/ and immediately handed over
to the CNI. On 29 November 1932, an application forngﬁbaro was filed on ner behalf,
requesting that the court should order her to be brought before it. The same
application was made on 2, 7 and § December 1982, and on non= ¢f these occasions

did the court accept the contents of the application for amparo. Indeed, the
Special Rapporteur has not discovered a single instance of an application for amparo
to the Santiago Court of Appeal between 23 April 1932 and the end of the vear in
which the Court agreed to owvder the detained person to be brought before it.
Consequently the Supreme Court's decicion of 28 April 1932 cannot be credited with
being the least effective. On the contrary, the Courts cof Appeal continually avoided
ordering action to be taken; that would not appear to be in conformity with the spirit
of the decision by the Supreme Court.

107. Throughout the second half of 1932, the Special Rapporteur once again noted

other importan:t shortcomings in the exercise of the right to an effective remeady,
particularly the remedy cf amparo. Hence, he feels compelled to draw attention to

the sglowness in processing aspplications for amparo, which would in no way appear
consonant with the legal requirement ol 24 hours, as specified in article 308 of

the Code of Penal Procedure. Thus, in the above-mentioned case of Elizabeth Rendic,
23 days elapsed before the application for amparo was heard. According to information
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received by the Special Rapporteur, for a samnle of 4C applications for amparo
submitted in the second half of 1%82 to the Santiago Court of Appeals, the results
in terms of the period that elapsed hetwsen the submissicn of the =zpplication and
the judgement at first instance were the Tollowing: noae the applications for

i
anparo was heard before the fifth day, nire of them were dealt with between the

sixth and tenth days after being filed: 13 were dealt with netween the eleventh and
fifteenth days- 21 wers not dealt with until the sirizenth to twentieth ways after
thelr submission, and 12 reuained pending fopr more than 20 days. The average time
for processing these &0 applicaticns for amparo was 1% days, which is very far
removed from the immediate effect whicn articie 308 of the Code of Penal Proceaure
vished to impart fto this particular legal guarantee.

108, The Special fapoorteur has also noticed that, when an application [or amparo
has been filed, courts take no steps to request information directly from the
hat

arresting authority, pasrticularly when the CJI is invo suggests that
P!
/

vol a
they continue to apoLv the Order of the “inistry of the Intevior of 1 August 1230
wnich stated that any request for information concarning a nevrson alieged to have been
arraested was LC o oe 1analed oy the Miaists7of the Interior alone. It is also apparent
that the Ministry of the Interior dolays for several days divulging this kind of
information when it is sought oy the Courts of nppeal, which *;cmse~ves fail to set
t the reguirement in

2
peremptory deadlines for the Ministry. All this means tha
article 308 of the Code of Penal Procadure that the remedy of amparo should be
processed and a decision given within 24 hours cemai devoid of substance. f[inally,
althougl the customary unlawfiul defects persist in the forms in winich the detentions
occur (in a secret place, holding a person incommunicado without a court order,
failure to produce a court order when an arrest or a raid fakes place, etec.), the
courts do not proncunce themselves om those aspsects.

-

3y

109. A further problem that arose for the Tirst time in 1952, and which would appear
to point to the Judiciary's lack of independence is the appointment of the "associate
judges™ of the various Appeal Courts and sections cof the Supreme Court. The Code

of Court Organization of Chile prescribes that, in the event of incapacity or temporary

disability, the magistrates who sit in thess couxts are to te replaced by associate
judges. Since such persons do not enjov the constitutional guarantee of irremovability
and a2re usually lawyers who freely exercise the legal profession, the Code previded,
in order to assure their independence, that the Bar Association, the Supreme Court
and the President of tne Republic should »e associated in their appointment. Thus,
article 219 of the Code stated that the Bar Associations shall annually draw up lists
of lawyers meeting the relevant legal reguirements from which the associate judges
were to be selected. In all, the General Council of the SBar Association proposed

45 lawyers for the Supreme Court, 40 For the Santiago Court of Appeal, 25 for the
Presidente Aguirre Cerda Court of Appeal, 25 for the valparaiso Courts of Appeal

and 15 for the rest. In the second phase, the Bar Association forwarded the lists

to the Supreme Court, which selected for the various courts lists of three candidates
that were submitited to the President of the Renublic. He completed the appolntment
process by selecting one name {rom each list of three proposed. At no time might
other names not included in the original progosals made by the Bar Association ve
added.

110. Decree-lLaw No. 3637 (Diario Oficial of 10 lMarch 1981) amended article 219 of

the Code of Court Organization, ending the initisl involvement of the Bar fssociation
in the process of appointing associate judges and, at the same time, eliminatiag

the role of the Supreme Court in designating its own associate judges. Consequent
upon this amendment, the new selection procedure enitered invo force with the nominations
for 1982, resulting in a flagrant loss ol associave judges’ independence vis -2 -vis
the Executive, on whose decision they depend for their rcappointment at the end of
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their annual or triennial term, depending on whether they have besn appointed to

a Court of Appeal or to the Supreme Court. Further, the possibility for the

Bar Association to assess conduct of these lawyers in the discharge of their judicial
functions has been ruled out. .

111. In practice, the associate judges’ loss of independence was made glaringly
obvious during 1562 in many declsions by the Courts, pa~ticularly those which related
to the handling of applications for amparo or protzction or to criminal proceedings
instituted against political dissidents. An =ranple of this is the application
supmitted bv Ricardo Bravo, a lawyver of the vicaria de la Soligaridad, to the
Santiago Court of Appeal challenging the aucthority of the associate judge
Claudio [llianes and stating that ‘the procedural and constitiutional pguaraatee of
tne irremovability of judges does not apply in respect ol associate judges ... s0
that, if{ their performancz is not to the Government's liking, in January of the
following year their services are dispensed with and they lose the status of
associate judge. Therefore, tenur: im the post of associate Judge will, in the
final anal131s, depend on the President of the Hepuolic. since he makes the
appointment®™. 194/ This application concludes tnat ‘in the overwhelming majority
of cases in recent yecars whers associate judges have taken part in a decision, they
have invarianly gone against the dissident and whenever a decision is in favour of
a political dissident, it is adopted against a nemgative votc by the associate
judge™. 195/ This submission was made on the occasion of the cnallenge to an
associate judge who was a member of the Court of 4ppeal scheduled to hear an
applicaticn by Hector Malatrassi Aguiiera, who had been sentencedat Tirst instance
to two years' exile for alleged unlawlul association.

112.The Special Rapporteur has received information tnat confirms the timeliness

of challenges to ascsociate judses who endanger tne independence of the Judiciary.
Thus, in the judgement rendered at Tirst instance by tho Santiage Court of Appeal

in the case of the closure of the magazine APSI, lgéi tne appeal against the closure
of the magazine was rejected, with two associate judges voting in Tavour of that
decision and the senior udge votring agaiast. 1In the same case, the interpretative
decision of the Supreme Court on 25 January 1383 was adopted sith the favourablie
vote of an “‘associate? judge. & similar situation occurraa in casg No. 2%/31 when,
in a judzoment rendered at sacond instance, the Saatiage Court of Appeal sentenced
nine alleged membars of the Christian Left Party (Partico de Izouledsa Cristiana)

tc exile. On that occasion, the penalty of exile was irmposed by the favourablas vote
of two associate judges against the negative vote of the senior judge. A further
oxample is that of the decision of 14 December 1932, which the Special Rapportour
has discussed above whercby the applicatiorn for protection concerning the university
student Oriana Isabel Clivos -arin, who had bdeen sent down from the University by

an administrative decision, was accepto Tne Jjudgement was adopted notwithstanding
the vote against it by the associate Jju

8. Military jurisdiction

11%. As rcgards the military courts in time of peace, the Sveclal Rapporteur has
already referred in his regport to the Gunersl Aswwmoly to the rcst 1ct10ns occurring
in the context of his competence, in relation to ordinary procedural guarantees. 19//
T addibtion, rililery eourse ronealedly trail o zarply ibh article 317 of the Code
ol Pepal rroccdure, according to whis's a~yone vho is aware bhabt a person ig being

Vne rolegory of thoge intenveld to serve as

letaised in a ¢lace not falling wivhin

T ——

194/ El Mercurio, 8 September 1932.
195/ Ioid.

196/ See below, Chapter VI. B, "Right to freedom of thought, opinion and
expression',

1977 2/37/564, paras. 159 160.



a house of detention or prison '"shall be obligel to report the fact on pain of criminal
responsibility to any of the officials indicated in article 83 (mazistrates and police),
who must transmit the complaint to the courv they deem appropriate".  Article 317

also states that, on »eceiviig such a report, a magistrate '"shall immediately go to
where the detained or abducted persca is and shall have him released" if there is nc
charge against him. Non-~compliance vith article 317 is particularly apparent in the
instances of detention by CNT agents, where the premises concerncd are secret, despile
the requirement in article 19 (7) (4, of the Consvitution that all places of detention
should be public, The Special Rapnorbeur has received inlormation from counsel in
cases concerairg human rights, indicating that €5 complaints undcr article 317 of the
Code of Penal Procedure were submitted dvring 1982. The ol jective of tnose

complaints was bto gcv the military courts, vhiich are the only ones allowed to enter
ailitary carpe (it should be wecalled that (VI premises are regarded as military camps)
to visit the unlawful vlaces of Acteation in nuestica. Ta not one singie case,
liovever, did the competent wilitary court visit the CNI camp. Ia some irslances, it
confined itself to telephoning the Ministry of the Trnterior to recquest iaformation
concerning the detention of the person concerned.

114, Again, the Special Rapporteir has Cound that the vrocedural defects persist in
the cases before wrilitary courts that isvelve political Cissidents. Ile has also

. v . a2 L) s o Q T~
noted the ~onsisaii gy sl-wiess of sush ¥ <dals, vhick, gesvite the exisionce of a Special

Military Prosecubor, vhose appeint-ient he has alrealy vecorded, are handled by the

g

military prosecubors. 198 The slovmess of the proceedings is reflected in Lhe large
munber of untried plriscners held in Chilean prisons. 199/ ie milibtary courts are

also unwilling to grant pre~trial release to accused persons, vhe sometimes sexrve a
period of impriscnment longer than tane. abtaching 1o the offerce for whicl. they are
detained. This was the case of Ricardo and Elizardo Aguilera llorales, and that of
Adalberto Mufioz Jare. Tinally, it should be aoved thets military courts (o nov allow
lawyers tr acquaint theuselves with tne facts of the investigation during the
proceedings, hich obviously cumplicales the exercise of ihe rizht to Jdefence.

115. Vith respect to militery courts in tiwme of war, the Special Rapporteur has already
dravn atteation bo the considerable regt:icticns on tlie right to a legal defence and
the right to an effective remedy imposed by tleir summary proceeding. 200/ In the
case of Fernandc Valenzielsa Esniaoza, to which relorence has alrecady been made, it
should be noted that the Supreme Courl wrejected this action of unconstitctionality
which the defendaat's couasel had vrought agsingty Decree-lavs Nos. 3655 aad 2882, the
{first of which re-estavlishes the ju.isdiction of militsxy courls in time of war,

while the second cosfers the status of wmerbers of the armed lorces on the members of
the CNI for all jurisdicticaal 2ad disciplinar, purposes. Both decrees were held by
Valenzuela's counsel to be wiconstitutional, sincc their application iould entail the
defendent's "being tried by a military court in bime of war", vhen he was requesting
that the case should be heard by an o.linary court, or by a military couri in time of
peace. 201/ The Court of Appeal alsc rejeched ar asoplicalion fox probeciion lodged
by Valenzvela, che object of which wau 1o ensture that the decrees in question would not
be applied, since they were held to be vucoaslitutional. This judgement, and the
zarlier one, suggest that Valenzusela will vltimabely be btried by a vartime military
tribunal, 202/ together with Rafl Castro Montanares, viti. whow he is "accused of
alleged participation in the wrler ol a former (Il rember, Carlos Tapia" 203/ presided
over by a Military Proctecubor in btime ol wawr.
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4/37/564, para. 150.
See aocve, chapbter LT 3, "Conditions of debention in prison establishrents'.
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200/ A/37/554, paras.161-~164.

201/ F1 Mercurio, 21 October 1982,
902/ L1 Ilercurio, 29 Decewber 1082,
203/ [l llercuvio, 22 November 1982
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VI. RIGHT T0 PRIVACY. RIGHT TO FREEDOM OF THOUGHT, OPINION AND EXPRESSION

AL Right %o privacy

116, Vith regard to the right to inviolability of the home, during the last

six months of 1982 the Special Rapvoriteur recorded various illegal searches of the
premises of humanitarian and ecclesiastical organizations or organizations which
are in scme way connected with the defence of human rights. Thus, for example,
the Archbishop of Santiago complained about the search conducted by carabineros
of a chapel in the Lo Hermida district in Santiago, In his letter of protest, he
describes "the inexcusable outragze on the premises of the Chapel of Our Lady of
Hope ... the residence of a communfty of Sacred lHeart nuns". 204/ The search was
conducted on 20 Avgust 1982, without a court orders; the police were apparently
"looking for leaflets ... and seizing teaching materials for children and a file
with information about undernourished children in the area and even going so far
as to remove tne vpaper from the walls'. 205/

117. The Special Rapporteur hasgs alvready referred to the burning, searching and
looting of the headquarters of the Committee for the Defence of the People's
Rights (CODEPU), which took place on 25 August 1982, 206/ According to a
communigué issuved by the International Anti-Torture Association on 28 August 1982,
the headquarters were entered and searched without legal warrant by a group of
persons who took away ... papers, documents, tables snd even heaters, in a red
truck without registration platves, of the type used by CNI agents®, Subsequently,
the premises were set on fire and the building was surrounded by debvachments of
CNI agents and carabineros who arrested everyone approaching COPEPU headquarters.
They were taken off to CWI premises and illegally detained there. The aforemention
Association stresses "the seriousness of the theft of confidential revorts of
CODEPU lawyers who are responsible for defending & large number of Chilean politica
prisoners'. Apparently the Association of Relatives of Political Prisoners also ha
its headguarters on the CODUPU premises., Official sources described the Committee
for the Defence of the People’s Rights "as a front organization for various groups
of activists from the disbanded MAPU, Christian Left and Christian Democratic
parties'; they also stated that "the body was collecting funds ... to finance the
activities of the so-called Association of Relatives of Missing Detainees and for
other political purposes"; these sources alsoc stressed that CCODEPU "is a body
without juridical personality and is hence illegal''. 221/

118, Three family homes were also searched - one by Police Department personnel,
one by individuals in plain clothes and one by individuels in plain clothes who
identified themselves orally as belonging to the Police Department., The

c04/ Bl Mercurio, 21 hugust 1932.

205/ Ibid.

206/ See above, chapter III, B.l.: 'Persecution and acts of intimidation".
207/ El Mercurio, 1 September 1982,




Chilean Commission on Human Righls reports that these searches took place during
the month of Jectober., 228/ Jimilarly, in mid-Uovember 1982, the Archbishop of
Santiago complained of another search wn which unknown persons broke into the
buvilding where Caritas-Chile has its headovarters and searched, confiscated and
burned documents and hooks'., 279/ The facts were brought to the attention of the
courts by the Avrchbishop. The house of Antorio llimiza, President of the National
Federation of Petroleum Workers, was searched or £ Decembzr 1982, This illegel act
wasg carried out by individuals in plain clothes wbo utoted that they were Police
Department officisls. The governing body of the Tederation complained and asked
for protection "before the country has another Tucavel Jimdénez case %o mourn'". 217/
Finally, mention should bhe made of « series of searehes conducted in various
districts in the Greater Ssntiago srea in 1be early hours of the morning by

large numbers of coldiers and police, who nroceeded to arrest hundreds of the
inhabitants: on 1% December 198: the Hirmas 3 district was scarched in this way
by carasbireros, specisl forces and CMI sgents. n 26 December 1982, a search was
conducted in district '14 de _nero de la (isternma”. I[n this case, troops
sorrounded the district in the early hours of the morning, and st 5 a.m. Larabineros
and Police Department personrel and unidentified civilisns procecded to sesrch the
houses eystematically. Some houses were broken into, padlocks being forced or
emnty houses, doors broken down, etec., A totzl of 116 houses were searched and in
some cases objecits and/or documents of various tynes were taken away. 211/

s
1

B. Right to freedom of thought, opinion and expression

119. Decree lo. 3259 (Diario Oficial of 29 July 1981) stipulated that "the founding,
printing and circulation of new publications in Jhilean territory must be authorized
by the Ministry of the Interior”. Infractions of 1ibhis provision are punishable
under Act No. 18,115, Similarly, Decree WNo. 1729 prohibits the media, for the
duration of the state of emergency, from giving prominence to news sbout "acts or
behaviour of e terrorist or extremist nature that have occurred in Chile™.
Violations of this provision arc alsc punishable under Act Yo, 18,015. 212 These
two Decrees have been retained in force during 1682, Decree No. 3259 was prolonged
by two successive Decrees - No. 140 (Diario Oficial of 10 March 1982) and N . 53O
(Diario Oficial of 19 September 1982), TUndar Decree No. 140, 'publications emanating
from Chilean universities, provided that they are circulated internally, are
sponsored officially by the university concerned and are suthorized by its rector™
are exempt from the limitations imposed hy the Decree. On the other hand, the
successive Decrees extending the declaration of the state of emergency throughout
1982: vpamely Decree FNo, 187 of /4 March 1982, Decree No. 625 of 1 June 1932,

Decree No. 1083 of 30 August 1982 and Decree Fo. 1530 of 29 November 1982, have

kept Decree No. 1029 of 1981 vermasnently in force. &t the same time, it shouvld be

gQ@/ Chilean Commission on human Rights, Report for October 1982, p. %9.
209/ Hoy, 17-23 Wovember 1982. .

g;g/ Chilean Commission on Human Rights, Renort for December 1982, p. 35.
211/ hccording bn the Chilean Commission on Human Rights, ibid.

212/ For bvackground informeiion, sce h/36/594, Po. 131-13%3,
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noted that Act No, 18,715 of 27 July 1981, which wass applied under Lct Wo. 18,105
{Diario Oficial of %O July 198?)9 has been amended. The amendments pose a still
greater threat to freedom of expression, since violations of the restricting freedom
of information are trangformed from mere sdministrative offences', which was how
they were classified in Act ¥o. 18,015, into crimes, with all the conseocuences that
such a change of classificalion has uvnder Chilean law, Hence, 2 convieted offender
who fails to pay the {ine imposed wiihin five days »f executable sentence being
pronounced "will be liable in liev tc one deay's imorisonment for esch ermual fiscal
unit, up to & maximum of 9" days". The high fines envisaged, which range from

10 te 100 arnnual fiscal units (betwesn {US 4,002 and *US 40,000), involve the risk
that prison terms will be imposed on Journalists and other persons who infringe

the Government's restrictions orn the right fo freedom of cxpression.

120, The Director of the magazine Hoy has recordsd the methods currently used by the
Oxecutive to impose a de Tacto system of prior censorship. He states in particular
that "the censors, acting on mere suspicion, nave refused to authorize the enterprise
publiishing Hoy to bring out another review, s fortnigh*ly magazine dealing with
subjects other than Chilean domestic matters'. 213/ ™ the other hand, on

5 November 1982, the writer Pablo Huneeus reported the Minister of the Interior

as seying that "the Government has not the slightest intention of placing
restrictions on creative work and this check pricr to the authorizatiorn of new
publications 1s designed solcly to rule ouvt any advocacy of terrorism and the
circulation of books reflccting ideologies of violence". 214/ Nevertheless, the
writer Bernardo Subercasesux, who is a member of the Committec for the Defence of
Freedom of Lxpression, does not share this view. He complains of the fact that

"the Ministry of the Interior took 733 deys to authorize publication of the book
Gracias a la vide, Violeta Parra, Testimonio, which he co~authored". 215/ Finally,
the (hilean bishops published a document entitled "ol renacer de Chile" in which
they stated "Independent intermediste organizations have been destroyed or broken

up and the media are limited by censorship’. g;é/

121. Throughout the last six months ol 1982, the Special Repportcur was able to
observe a large vumber of acts by the Covernment which involved serious attacks on
the right to freedom of expression, Tor instance, on 2 September 1982, the
Government banned a Radio Chilena programme entitled "A ests hora se analiza'.

The station is owned by the Archoishopric of Santiago and the programme was
scheduled to carry e public debate in which the Cardinal Archbishop of Santiago
himself was to have taken psxt. ELZ/ The Minister Secretary General of the
Government stated that the programme wes cancelled "hecause it is inaporopriate to
broadcast a prograrme which at previous times had been a political debate and which
presented individuels who were wholly identified with volitical parties'. The
Santizgo chapter of the (hilean Journalists' Association complained that the action
constituted "an act which infringes and yastricts the freedom of the vress,
information and expression'. Further on in its statement it sdded: "this is a

213/ Hoy. 7 June 1987, p. 5.
?14/ La Segunds,

Vovember 1982.
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author in respect of exemnt decision Mo, 1751 the wusioms end another
applicaticn of the same sort hy the publishirg house which vrinted the book. It
was pointed out by the netiticners Thet 'the :dministretor of (Customs has no
authorily to prohihlit tre import of s book under the powers granted to hinm by
article 17 of Decree-Law ilc, 329 (Wational Lcustoms Sorvice Organization Act)r, ggg/
Finally, one poslitive develovwrment vhich chovld ne noted is the judiclal decision
rejecting the avplication of the Intendant of the Fifth Tegron for 2 bvan to be
placed on the publicetion of Nveva _ra; a review ilssved al the University of
Valparalso. According to the Intendant, the review hsd to obltain prior wermission
to be circulated, in accordance with the tweniy-fourth trarsitional provision of
the Constitution. The students, however, h2ld that Nueva .rz hed been in
circulation since 197 end could not be cornsidered a new »nublicetion within the
meaning of the consiitutional provision concernsad.

124. In addition, the Government prohibited the 'la Frontera' ard "la Araucana
radioc stations in Temuco firom broadcasting news programmes, commentaries o
interviews, with the exception of official communiqués, by virtuve of

Decree No. 1686 of 6 December 1982, which refers to article 41 (4) of the
Constitution and Decree Mo, 1530 of 17 Wovember 1982. Both decrees relate to

rules restricting freedom of expression during the state of cmergency. 221/ On

10 December 1982, the Chilesn Breoadcasiers! Association issued a public statement
expressing "its surprise at this unprecedented measurc which interferes with the
programming of redio stations”. The owner of the two radio siations against which
this administration 2ction bhad been taken comvlained that he "hed been the victim
of two kidrapping attempts in Temuco and on the second occasien he had sven been
shot at'. ggg/ Apparently, these adwministrative messures were linked teo a mecting
scheduled by the Temuco [larmers which was in turn banned oy the Government: it
proceeded to arrest the president of the "Theat—growers' Assccistion, Cerlos Podlech,
vho was subsecvently expelled from the country, also by administrative decisior, 222/
The Jourrglists! Asooclation issued a formel prolest because "it iz its duty to
complain zbout the fact that this station has been prohibited from broadcasting
non-official news items, commentarics and intorviews, as opposed to official
Goverrment communicuds”. It went ons ‘lonce more this method of censorship is
being used to limit the range of irformation end decigion'. 230/

125, The Special Repporteur hss also received revoris thalb ¢ number of Journslists
have been arrested oy the nolice or heve been the viciims, while exercising their
professior, of ssssult or attacks, campaigns of intimidation and ill-treatment by
unkaown persons in full view of carabincros. For this reason, the Sentiago chapter
of the Chileen Journalists! Association issued 2 chronological list of acts of

this sort "in which journalists have hee~ the victims of reoression aand their right
to provide information has been restricted by bodies resmonsible for law and order
and internal security and by the sdministvative suthorities’. 231/ The Association
mentions various scts of thic type whicl took place in the [irst six months of

206/ las Uldimag loticias, ?1 December 1982,
227/ ©1 Mercurio, B

228/ lo Segunda, 1€ December 1937,

Lecember 198/7.

229/ see avove, chapter 1V, A: "light to enter and lrave the country freely".

:
-2 L

30/ See Ja Scaunda, 1) and 10 December 1982; Las Ultimss Woticias,
and 25 Decewber 19972,

NN

11, 1

n
231/ La Tercers, 24 Dacember 1952,
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1 Repnorteuvr. 232/ Vith
in August the Journalist
n P”O'GQSAOPQL Institute

1932 and which have elread; been rencrted by the Hjpe
regard to the secend hal® of 1232, it should be note
Maria Ortiz Parre -res dismissed from her post at the “hilldr
Aecision of the Rector of the University. 233/ ™ C A

by a ¢ Avgust 1932, =2 Journalist

on the review Hoy, Patricis Verduso fguirre, filed sn application for protection

and on early application for ampsro with the Ssrtiago ourt of Appeal on the grounds

that "my 1ife and the lives of the members of ry femily ere endangsred” sseing thet
el

emil

(% A

"on & August 1982, » meocksge trag dslivered to ny house wrappcd wr Din

(attached) 2nd with arﬂn*““ handrrriting in blue menci? g 4

gutted and evileemelliing’, 234/ Tre Svpreme ‘ouvri urne¢d *mw decision of the
]A Iy

- L

Court of avpeal rejecting thic emmero arvtiicaticn es inadmiccible, 235/ In addition,
the Santiago chepter of the Jourrglis*c' sssocislion issed s protesl against the
"temporasry detentior of the Joornalisw {arlos Cisternes erd the nregs vhotogravher,
Santiage Llankim"., Accrrding to the osublishz2 statemert, " Sthese professional
newspanermen were srroested by the welice onn reachirg the internaticnal sirport to
cover the prosweciive syrrival of *he ex-linister ol Justice, Jaimz Castillio”, They
werse accuged ol 'disirioviing olfensive osamphlets?. EHowever, the Jnurnalists!
Association "insists xnut £ facts are not coraistert with the statements of the
highest Governmenc authorities 2bout rasncciing Journalis vhen they are doing their
duvy of keening nublic oninion irformed evout daily svenis'. ;jg/

126. On 2 December 1967,

. ‘ational Trade Union
Co—ordinating Body, in the “lavs rtesanos. Ha g

were

violerntly assaulted by ualmown persons srmed wi ubs and chains.
The Journalists' lsgocletion ledoed 2 comnlsint @ Dor zsssvlt aznc ratlery, rokbery
rith violence, cririnsl damage ard unler "ol zosoclaticn'. Derdicular reference is
made o 'the attitode adopted by the larabineros, whose olficere and mev Jeoked on
"o dournoiiste and lawyers sskcd the larsbinercs officers

impassively™:s "5 number ol
for protection ... hut lhe reor

es-ntetives o o end ordsyr remainnd unmoved' .
SpeClilca lys & Joornsligt mewed Daniels, whe v2g weering Yis crodeniials on his
lepel, '"wes bleeding profusely =g resuit of ae'nx 'T'bh d or tho head, Ho

therefore tried o mount 2 var 3
gesture, three of them ziecme? him +iniantl
the Journalists! Associztion il

.
; in an inexplicable
s Trom fhe vehicle”. In sddition 1o
n o Duman Rights, Lh’ Chilean

JJ

318" lanocisziion adopted s

to "file 2 comrlaint ageiro t.e Trnterioxr’ and to "roquest
the Suvrene uourf tn aurelrt en Lraveciing msgl e bo investigete the events
whicl took place on 2 Dhﬂemuef begeacs” - a reuuest which wos agreed
to. ?37/ The inspecting marisirate eppoiried s wioned twe Jarebincros officers

to testify in the pr ol;m*aa”' ‘incuiries, 233/ while the Minister of the Interior

+3

- wirseireed
informed the President »f e Santisgo Journalists! Assocletion that he "had begun

, Tne (hi
Brosdcasters' Assor.iatior s0d the Union of Press “hetngrevhers protested about
these evenis. However, the Mirister of the Irtorior. who beers uliim t
responsibility for Lhe nol s ' yme of
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an investigation to clarifly, the "acts! #nd Lromiced 'to instruct verabineros and
“olice Department per ommel 1o re recl roeg credertials', 2,9/

177. The {peciral Ranperieur bhae received cvadencs alonl *the rocecdings rcavliing
from the closwe of “re megrzin ARSI by odministratiive decrce, imnder “he
trrenty=fourth trangriiinral ~rovicion of tne (ops i1ty »n even though 1t was not

a "ner mublicatlion 1her the vonsevilition cnwcred 11lo 1orec. The Meiioral
Journalist.! Associalio eord the clronas Iros. ssegoclotieon _mmelistely orotested
again<t the closur=., vhiclk 1on” v ~re on 24 s-vtem ar 1937 ~ursuent lo

exemrt decree Yo, 5/4 of t e 1 sirr o the 'Mmiterior. [his rescinded, writh
wrmediate »ffect, the authorizzivioy lo ~iuculste grrriea b the ro 1w 1a 1076,
crohihiting 1ie circuvletion #0d li~trabovior 1r rioe. h~ Peecroe mairtalned

that APST 'has reoumed artacles 6 a..m, vitbk ontionel 1scues ... and has therelorc
exceeded 1ts nztiomcl av®horization |, makine 1t e¢JD Tiab e in sermarent closure
gince 1% had net "rrcoected authnriralior wrow ite “hol dry of the Interior a- a
nesr publicsiion ', A~ aniluce 107 for “'e emely ol ~rotcclior wa. filed with the
Santizgo Court of Apmeal My the enlerp~ice vblch cvns aPbl, otating thei

Decrece No. 574 "was an arpitrary end vnconstitutional wmea~ure which should be
annulled by the courts, sivce thee v s o prc 1317 10 hilear lav zuthorizing
1he Ministry of tr intrrior ... *o close ¢or @& TuView 2JeTmanentlv or cevceel an
a1thoi.zation grented orior i~ *he e¢ntry 1nlo »1e~ of “7e 1587 Constitution’. Or
thie ocracion, tne contestzd Decrre vaprecseaited c'sar atlempt at prior censorchin
which could be extendea to othe -~ inlormcticn we'1a 1F, as thr Govermment claimed.
"any modificatrion or 11lteration * hick then ropo o9 o mah~ 1n thoir subject matter
or areas of rewortirg had 1o o.lazr 1101 aublorisation from the Vinistry of the
Interior". The Court of swope~’; *wo o7 1ho ¢ memhers vere 'assocrals' Judges
1ejected the amslzcation, only the rees’e. jodee (otun, 11 ferour »~f granting

1t. The "ational Press ssocialion i=egied g »intice 'oroiest oveor the faet that a
metter as sengilire as ibe evient ~I freedom of 1nformetion ardec tleo Censtitutinn
in force should »e ? cided py mersois tho rave 2 culred *he veition of juuges of
the (ourt b7 2 decision of “ne Gerornn 2t 1ts~ L 2n corointing ~hem as ‘associate’
Tlges. a Tact vhich comvletely nu' afies the m getialitly ana independence that
1ere to ve evpeclted Trom the ouri',

122, on oapleal w » mide to *he Firsb (ha ber of ~he burreme (ourt, vvhich "y
ananirous decigion of 5 Jea gwmy 10PT wnvdin~y rec 30 T e 30n £ the remedy of
protection Tor the ragsrire APST, 2ccepi_mg ire amvlicanis! srgament that "the
Piesident of 1he Me b7 Lo cenret ooctruct the c.ercise of frecdom »f irnformatbior
and 'ns every c tizcn hwe the s1shb, corler-ed oy e (nrstiiutoen, Lo disseninate
informaiion, 1lhe edminzoiret ve 2 {-orilies conot L revenT anyore from exercising
hie raizbt teo found. (ublish ond me.r ain cews arer , ¥eviews. deriodicels or hooks,
ee authorized ov srti.le 19, paveg-arh , fourtr =iLoaragravk, of the (onstriutior,
although they cen b1rmit ti» extert of the x_zhr | he reeisior adds that "the
Miri ter of the Toterinr has »rceeord lis aatlosity by (losiag down the review' and
that "meither 19 he rwooucrecd to ~evole gu-noriratione grertcd orior to the entry
into forece of tre constotuiiona? ~ovi son o 11 therefnv. concludes that 'tne
trerty—-fourth transitiora™ orovision 1« ro* ~pr.icahle ir su~bh eaees, rithout

vre Jdrce to the genore? rilrs 1y ovdilary legiolatler v nier nrose-ive pens’ ties

for offences Ly the (ress . Moro-cueni_i. tne « veme orurt ruled that the
magatine APSI could concirae to o3 onblishod theot_hoot the eourtry ss 1t had heen
ip to that time. This . 2 jelcowe decision. ot -1 Youtlc be noted that, or

R Jancery 1773, the Iiinigter of tu~ intrricr ~ubmitica A recuent to the Supreme Court
fcr er interprelatior of Jhe gecicio  osceuvse 'toe publashivg end circulalion of

230/ 21 Mercurio, / Jsruar 108 .
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the aforesaid megazine APl having recon erpressly esuthorized in ihe special field
indicated in the original evthorization, an cxtension to subjects foreign to that
ficld does notl appesr to be supporied “y any of the restrictions listed ...

Such 2 right relstes 1o thi- entily cs a svpecialized publication on topical
internstional subjects and the economic analysis of foreign problems™. He

therefore resucsted the decicion o bs clerified to the effect thatv 'itl refers

to the maezine APSI as heing dcly avthorized in respect of sudjects belonging

to ite special field'. 243/ The Firet hamber of ihe Cupreme Court, in iile decision
of 75 January 1983, accepted the argument ol the Minisler of the Interior. The
decision was adovted by * votes to 0, ane associate judge voling in favour of

it. ™ 28 Jenuary 1933, the journal

2}

Iisria cmecrnzd recacsted the Supreme Court to
take dicciplinary reasures egainsi the three judges who kended dovn the dscision

becaure it is incompatible end in conilvedicti-o with the decision of » January 1987,
which was final.

179, Finally, the Special Rervporievr srould like 1o refer io freedom of artistic
expression as o form of freedom of ominiocn end exwvression. 1In this cornection,
Proclamation Wo. 82 of 17 Avgist 1875 by the vommrader of the Emergency Zone of

the Melropoliten frca and fh> “roviace of wen antonio, 1elating wo permission o
hold cultural meetings, was mezinteined in forct during 1992, Svecificelly,
naragraph 9 of the Proclam?tioh gitipulates that musical evensts must be authorized

in advance by the lerabinercs: ir nractrce, epplication is made lo ths police nnid
responsible for the scctor where the premi=cs are located ir which the concert is

to he held, specilying the nvmber ol werformers snd the type ol music they are to
play. Permission is not alvays granied. 7Thus, the groun "Muesiro wenilo', which had
scheduled & reciltal in homage to Tioletla Torra on 30 Anvil 1832, never received
permicsion or indeed any explanaticn. The situation 18 rather similar with regard
Yo 1mpromptu artislic performaness such cs. {or asxemple, sireei theatre shows,
particularly irn the centre of Lanliago. The venliago Town Couvncil regards
performances of this fype as "clandestine tradang” 2nd lianle 1o receive the same
treatment as street-hawking. f[ines and devs of imprisonment "for lacking a permit'.
Meny groups of this sort have reguosted such permive, bui "in the Municipality,

the classification 'street artist! doecs not oxisi’. ”f]/

- = SAOAEY Mercuriz, 13 Januery 1053,

241/ 5o0lidaridad, No. 133, w. 93 "o. 1%
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VII. RIGHT TO PUBLIC FRELDC IS

i. Right of peaceful assenbly

130. The Special Rapporteur notea in his revort to the Guneral Assembly thatv the
effective oxercisz of tuis rizgni, pacticula~iy wneos 1t has a polltical connotation,
has been suspended sine dic in tal Cnilean leral contexi. Thus, the combined
application of article O of the Const.tucion and the tenth transitional provision and
paragrapn {c¢, of the twoenty fourtn trancitional proviszon of the Constitution
together with the spocial leglsiation adopted in specific sectors, is tantamount to
suspending or very much rostricting tne exercisse of the public rights and freedoas
and, in particular the right of peaceful assembly 212/ The administrative panning
or 3uspensicn of peaceful meetings press conrerences and culvural, political or
trade union mectings is a puaenorcnon that nas Sroguently beon moted throughout 1932,
since the non-violent public expr.3s.on of political dissent 1s still not possible
in Chile. Thus for cxamgle, tn. Special Ranporteur raeferred to tne detention of
23 persons who had asscmblaed at the denerar Cemetory on 10 Ju.y 1932 to pay thelr
respects at the tomb of the post Pablo lYeruda 243/ I©Ilaven other persons were
arrcsted on 23 July 1932 during demonstration heid in btne 2laza de Armas in
Santiago on behalf of missing 2 3 and corganized oy the Association of Relatives
of Missing Dectainecs. 244; “ollowing anothor doaonstration held on 19 August 1982 in
he Paseo Ahumada in Santiazo to protest tn2 s.tuation of cconomic crisis in the
couantry, 29 persons wepre dutained by tr 2 gollco
carabineros arrcstad 10 pecsons who weece paying a tribute to the liberator,
Bernardo O'Higgins, oy placing a wreath on his statuc: the meeting had been organize
by the Asscciation of Relatives of Ixiles 246/ Anotner demoastration which tool
place on 2 Saptember 1982 in tre corridors of the Santiago Court of Appeals and in
winich 100 persons gathered to demand  justict ! led to the arrest of 12 students. 2
Ten other students were arrcsted by carablneros whoen they marched in the strects o
Valparaiso on 3 September 1932 in protest agsinst unenplovaent znd the economic
situation, géé/ fue otuce studiunts and a professor wers aprresccd on 9 September 1932
for decmonstrating agaiast th. court decision to exila nine persons allcged to e
connected with tne Christian Lot Party. 249/ On 11 September 1962, five students
and two <mployees were arrcsiced aad charg:EmWitn viclacing tne Internal Scecurity of
tne State Act when they demonstrated in vhe streets of Santiago to commemorate the
anniversary of the founding of the CJlomuwunlst Pacty Youth tlovement:. 259/

245/ Similaciy, on 21 August 1982,

I
C

242/ A[T7/554, para. 185

gii/ A/%1/564, para 136 in fnc See above, chapter IIT, A 1 (a): "Arrests
at public gathzrings” See also ELl #recuric 20 July 1982,

244/ La Tercera, 23 July 1962

T
-

245/ Bl lMercuric, 20 August 1932.

246/ La Terccra, 21 August 1942

EL tiercusio, 7 Septemper 1982

247/ El Mercurio 3 Scptembor 1932
d

240/ La Tercera an

249/ Koy, 22 26 Septeubar 1,22

250/ 21 Mercurio. € Septemb.r 1902
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131. The Special Rapporteur also noted that a number of suspensions were ordered by
dministrative authoritises in coannection with © requirement that permissicn must be
raguested in order to held pezceful meetings. Thus, a demonstration againast exile,
which was to be held on 24 September 1932, was opr“ﬂA“d by carabineros. 251/ Many
meetings. of wor'izrs’ ployers’ occ.natlonal organ1 ations have also been
suspendéd: the Ministry of the In denied permission for a meeting of the
National'TatinwriVers‘ 5‘ﬁL13Fly? permission was
deniced on 2 December ing vhlcn was to be held in
the town of Temuco and ¢at Producers. 252
As 2lready stated, the National Trade
Union Co- u‘dJPdtln in Plaza Artesanos
in Santiago. In addi mber of gatherings
which took place on in which th
demonstrators were pi

(54

3 D".C

B. Right of associatior

2 number of occasions to

hans Marxist-oriented parties, as well as
the Christian Left Par i No. 78 of 11 October 1973, which
was Followad by Deerce-Law No. 1597 of il 1977, cutlaws all other political
parties. organs, movements, groups and factions. Moreover, the

132. The Special Rapporteur has
Decree~-Law No. 77 of 8 October _
T In addition,

twenty-sevanth Frans tﬂnnel provision of the 1930 Constitution provides that the
political recess will continue until the organic law referred to in article 19 (153{(5)
of the Constitution prescribes rules governing political assoclations. It is quite
pessible that the *C'&LaulOW of a politicail r@cess will remain in force until 1989,
as provided in the Constitution i1tsslf. The penaltises that may bs imposed for
violations of the polii tlb&; recess range from imprisonment to restricted residence or

axpulsion \Jx$le)n

1%33%. The bers of the Christian
Left Par instance to

541 days by thz Court of
Lppeal. gave elght of the
accused suspended =zer i ader supervision of the
Prizoners’ Aid Scclety: thu ninth porsen rocsived the same prison sentence without
remission It should be pointed out that the Supreme Court changsd the penalty
without alitering of un'awFuL association and without ruling on the
validi y of the

with which the Special

54/ Hoy, 39 November 1932. See the commentary on this sentence in
e Trias, Human Rights in Chile: HNetes on a scntence of exile, report
traﬁomltccd to tne prpo teur by Americas Watch, a non-governmental
organization,

255/ El Mer 0, 10 December 1982, Scec above, chapter V. A: "Right to an
affoective remed .



pcﬁg@
134 Thoere has also oeen a lz,ga incerease 1v B nunders of “study centres , »stuay
workshops ind othar cultur~l groups 25 o channel for yosicical activivy tnats is
prohiibited bv law. or 2xavnle  the sco-called Deaccratvic Crolzet for a dationad
Consensus' (PRODEN, wag astaplished for ©vn nurcese of condactung ralzarnzvive
stuaies ren Wil leso Thileooa towsrde ~ his Lol democravic inscizublonzl
systaem: The found rs of £ri3 ascocisnion acoverr wo incind:z tou consenvative
socialist alliance, radlcar, Social Democrat, VWTAJA Ioarascian Leflt, Caristian
Democrat ana Na xonal leaders: 236/ Gus manil cco of 24 Lowembopr 1382 stateg that
vEhe process of doaocratization st oo Littinted Tosghiicn, Lt ig thercfore
necaessary to dran o 2 scrzauls Dor fa. transstion 2e7'od . tO 2staplisa a legal
framcwork so thet citizeas eights 177 De fr_sl; 2 erecuasea, o cestors ruspect for
fundamental hugan c13zhts "ne Lo ro eatacodisy Dully oficcetive instivutions.  We
reject violeace. tersrcrism and porgecuvion'. 2507
C. Right of poroticipat . on anm puscize Lil7.
i) As alres dv pointed out, the r~izhits 20 pollvical participatrion »rovided Jor in
internaztional iastruments and. in parvocuaz, in articic 23 of the International
Covenant on Cimii nd Ceiicicod daghits 1myc Leen zast ndsd in Chile since 173, 288/Y
Jowzver, actlcelu 1O of the 1530 Constitviticn prevides 4n2t tncwe will o = pubiig.ﬁ
electoral systum and tntt 3 constittionct orsenic tav gdll govrern 1ts oraanization
and operation, 13 well n~s the manner in whien ¢lectliors 2au plebiscites are to bo
helid. do such organic lav n1s yeb Daca adopted and thare ="rce therelore no nubli
records of rursons wao juelify as citlzens Tre orzanic Law 01 politicnl pariics
p”O""”LQ for in article 19 (10, 5 of the Constlioibion 13133 a130 not 2% anfcted
lallar artlcl: 05 of the Zonscitution relevs Lo regionas cucctoral courcs whicn

wonlq be quOOHSLbL‘ for »ulive on L moiizicv of trade anion elactions nd
cloctions ae.d by thz ingormedizate zrouys d727sSerlded Dy 1w The powenrs
organizztion and operation of such courts re Lo oo deboermined by an ordinary law,
wnich hige #ls0 not peon depted. n ddiv’on, aorticles 101, 107 and LOS of the
Constitution set un so.cililed ﬁeSlOﬂ”l szelopment counc.le  community councils and
community dovelopment councils zs channels for tae pacticinaticn of citizens 1t the
regional, local and commurity Lavoels Jowaver  thoir actucl ciistence d:penas on che
actmenl of organic coastitutional provisions which nove o fae not reen adopted
thus oreventing citizens frow te ~tox L-rt in locai government ond administration in
the maancr drescribed by The copnscticitios
L. R.ght of petltiom
135 This rigat is rocogaizea In asticle 1% (14, of tle Corstitution, which states
that ocvepyone has the right fo sub.aat petitions fe the autnoritlices with reference
tc any natt of puslic o~ orivats interest vitm vo linmitation other than the
requlrencnt to siubnit such petitions in & rospecilut nad agcprop»icte nanncr’
Pursuant to this rigat, 525 trade-union se2dare beloogiag o the Labour Stuaies
Coumissior regquested =n =adesnce witn Goneral 2inonict 02 22 July L)C2 so caat they
could expross toelr concorn -“ooul cha country 3 oedaorizc proolends.  vowe7or, e

£56/ Heoy, 1-7 December 1942,

2774 Hoy 1 . December 132,

253/ Scec &/3./9564, onrns 194 19
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refused to receivse tne detitione
represent 2803 trade uniore, traga-union fudcen

rs and

+

[

12

c2rns
4+ a

of the teade--union leaders.

waC

tions an. confedera%ions. woere published

in 2 document thet was made »ublic in August 1932 Or 20 Decaemboi 1982, morcovor,
the Cnilean Bishoos Conference made 2 public statrsnent announcing that it had
unsuccessfully roguested an avaisnce witn the President of thoe Rerublic to dilscuss
the current political ana economic situation I tne document that was nede publ:ie,
they not g that there re thrse basic conditions fo~ Cnile s ricovery raespect for
hunan dignity, recogrition of the valuc of lzbour cnd 2 retaen to fuil cemocracy .
Accoraingly. they noted that a1t 18 urgontly rocessary  to ogen up tho channcis of
nolitical pa-ticipation' that hove bdecn closed of f a3 = rosule of the proiongad
statce of emergconey znue political recess sinc: "any Abuses there mighl Mive beep are
noe justilfication for disrupting the acromol laf. of the axtion for su lonz” since

34
-

“this 15 not healtny and

rais and Lo londc

22 Decenb

has led to thoe cons

2

~ 1922,

0
©qQUeNCLS wWe ar. now bemoaning . 259/
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VIII. ECONOMIC AND SOCIAL RIGHTS

A, Right to work. Access to employnment

137. During the second half of 1982, the Special Rapporteur received a considerable
number of reports underlining the increasingly high level of unemployment among
Chile's active population. As has already been noted in the repcrt to the

General Assembly, the unemployment is the consequence "of the economic recession
caused by the failure of the eccnomic model established and the mass dismissal of
workers as a result of the application of permissive labour legislation'. gégy
Generally speaking, the effectiveness of article 23, paragraph 1, of thz Universal
Declaration of Human Rights could be open to doubt, so far as the provision
regarding "the right ... to protection against unemployment® and the various
relevant regulations of the International Labour Organisation are concerned, The
various sources consulted vary in their estimates of the current real rate of
unemployment. For instance, the Chilean Academy of Christian Humanism, puts the
figure at about 30 per cent of the active population. Furthermore, the Economic
Commission for Latin America (ECLA) indicated recently that the city of Santiago
has the highest rate of unemployment - 25 per cent - of the main Latin American
cities. gél/ On the other hand, according to official statistics published by the
National Statistical Institute (INE) and quoted in the statement of the Ministry of
Finance and Econcmics concerning "the state of the economy", gégj the average

rate of unemployment for 1982 was 21.3 per cent. To this figure must be added the
272,000 persons registered with the Minimum Employment Programme (PEM), that is,
workers who perform a full day's work for remuneration squivalent to 3%8.6 per cent
of the minimum legal wage and who furthermore receive nc family allowances or social
security benefits; their wage for December 1932 was equivalent to $US 28.
Accordingly, the inclusion of the PEM workers among the jobless would give an
unemployment rate of 28.7 per cent of the total active population, which represents
1,061,000 unemployed in 1982 out of a working population of 3,700,000 persons.
Other sources, however, arrive at a rate of 3C per cent by adding to the figures
mentioned above a further 2 per cent representing workers who are registered in a
new Minimum Employment Programme which is remunerated at the rate of

4,000 pesos., 263/

138. The economic crisis, which has been widely reported and the existence of which
has been recognized even by the public authorities, is particularly apparent from

a number of indicators. 1In the first place, the Minister for Economics and

Finance acknowledged that the Gross Natioral Product had dropped by 13 per cent
during 1982. 264/ Secondly, 1982 also saw a significant drop in the flow of foreign
capital, which was 67.5 per cent less in January-November 1382 than in the same

260/ A/37/564, para. 203,
261/ Hoy, 29 December 1982 - 4 January 1983.
262/ El Mercurio, 15 October 1982.

263/ See J. Ruiz-Tagle, "Mantencfon del modelo y profundicaéfon de la crisis",
Mensaje, No. 315, December 1982, p. 666. See also El Mercurio, 19 September 1982.

264/ El Mercurio, 15 October 1982.




period the previous year. Thirdly, 2 cecline in currency reserves totalling

1,495 million United States dollars was recorded during 1982. Fourthly, there was
a general financial crisis which compelled the Government to take over several
large banks in January 1983. Fifth, a total of 1,000 firms went bankrupt in 1982,
which is twice ths number of bankruptciss that occurred in 1981, according to
information provided by the Office of the 0fficial Receivar for Metropolitan
Santiagc.

B. Working gonditions

139. The Special Rapporteur has referred at length to the content of dct

No. 18,134 of 19 June 1982 and its adverse effects on questions of collective
bargaining and particularly on the establishment of working conditions as regards
remuneration and wages. géi/ Owing to the widespread opposition which thisg Act
occasioned during the second half of 1982 on the part of professional .crganizations
of workers, the Government was compellea to consider amending it. gééj Aecordingly,
Act No. 18,134, together with Decrees No. 2758 of 1979 aad No. 2200 of 1978, was
amended by Act No. 18,196 of 29 December 1382. 267/ Under the new legislation cn
collective labour agreements, "once a collective agreement has sxpired, its.
provisions shall remain in effect as an integral part of the individual contract

of each worker who was party to such z cellective agreement”. However, an important
exception is introduced in that this general ruls will not apply to "such
arrangements for periodic readjustment as have been agreed with the employer and
such rights as may only be exercised or enjoyed collectively® -~ which will mean in
practice that thes workers may find themselves subject to a virtual wage freeze
unless they are able to negotiate a new collective agreement collectively which
provides for a systen of pericdic vage readjustment. In general, the provision in
question conflicts with the spirit on which the so-called Labour Plan of 1879 was
based, since the latter uaranteed workers a minimum periodic readjustment,

12 months after the collective agreement had come into force, at & percentage rate
equivalent to the variation in the consumer price index during the same period.
This ensured that the purchasing power of workers'! wages was restored and, in the
new contract, the emplover had to abide by previously agreed readjustment clauses.

140. The limitations thus imposed on collective bargaining are perhaps mzaae mors
distressing by the fact that, with an unemployed population that fluctuates around
30 per cent of the active population, the trade-union organizations have little
room for negotiation with employers. g§§/ Morsover, it has been noted that "in
real terms, minimum ineomes.have dropped far more than the wages of the better paid
workers", so that it could- -be argued that the effects of unemployment and loss of
purchasing power have been felt most acutely by the lower-income groups. gég/ For

265/ A/37/564, para. 210.
266/ El Mercurioc, 1 October 1982; 26 November 1982, 28 December 1982.
267/ Diario Oficial, 31 December 1982.

268/ Mensaje, No. 315, December 1982, p. 567.

269/ See J. Ruiz-Tagle, "La situacidn salarizl de los trabajadores mds
pobres™, Mensaje, No. 315, December 1982, pp. 684-687.
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instance, the Labour Economics Programme of the Academy of Christian Humanism

found that while, according to official statisties, the consumer price index rose

by 11.4 per cent throughout 1982, the same index rose by 19.6 per cent in real

terms for the less affluent classes. This phenocinenon can be explained by the

"sharp rises affecting such commodities as bread, noodles, sugar and paraffin,

which are important consumer items for low-income families". Also, "the poorest
workers, with their depleted incomes have to help to keep those members of their
families who have lost their jobs. Poverty among the masses is becoming increasingly
acute", Moreover, "the lack of Government concern at the wages of the poorest
segments of the population contrasts with the support given by the State to
industirial and financial circles; purchase from banks of portfolios that have
fallen due, dollar subsidies for those in debt, debt rescheduling, and so on". 270/

141. Lastly, the Special Rapporteur wishes to draw attention to the continued fall
in the number of persons covered by the State social security services. According
to official sources, whereas as at 31 December 1980 a total of 2,342,892 persons
contributed to Social Security Funds, representing 65.7 per cent of the total labour
force, this figure fell by 31 December 1981 to a total of 2,232,604 contributors
representing 61.3 per cent of the labour force. 271/ Consequently the conclusion
to be drawn is that the resources which the economy affords for ensuring the
material basis for economic and social rights are continually shrinking.

270/ 1Ibid.

271/ According to information provided by the National Statistical Institute,
the Office for Supervision of Pension Fund Administrators (AFP) and ODEPLAN,
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IX. TRADE UNION RIGHES

A, Right of trade union association

142. The right of rorkers to form professional organizablons, or the freedom of
trade union asscciation iicludes. accordinz to the rrinciples conbained in the
Constisution of the Tuberraviopal Labour C(rganisatioa aad in the Declaration of
Philedelphia of 1944, the freedom to establisl the necessary administrabive.
operaiioms ard Ffirorvecirg Bodlee. Meverth~lese, the Special Rapporteur has noted svhe
enactment of Act mo. 18196 of 26 December 1982, 272/ which lays down accitZonal
reguiabions governing financial ord personnsl aCministration anc budgetery matters,
and containing a number of provisions affecting trale-unicn organizsbions.
Specifically, arvicle %6 of the Act amends Decree noe 2756 concexning trafe—union
organizations, ir. providing that "‘rade unicne may not negoilate or regelive,
directly or indirectly, combribations, donavions, loans, or, in gereral, any other
type of financing from ithe enterprises in which thelr members are exnployed" .
Similarly, bthey are also prcohibited from negotiating ox xeceiving direct or imdirect
financing frow individuals or corporave bodies abroad. The Act alsc provides thatv
those responsgible for the acceptance of svch financing shell be dismigsed from
office and shall be "disqualified from holding any trade-~union office for 2 period
of Shree years". The trade mion must also refund any amcunt improperly received,
with all officisls implicated in the improper receipt being joinily responsible for
such refund.

14%. The purpose of this legal measure would clearly seem to be to restrict the
financing needed by the major trade urion bodies in ordex to achieve their aims.
Paradoxically, an appiication for withdrawal of immnity and disguslification of
afficials of worker's union no. 1 of the Coodyear company in Chile is currently
before the 19th Civil Court of Santiago. The application was lodged by the head
of the Trade-Union Orgarizations Department of Labour, who alleged that "with the
agreement of both sides, the trade-union organizasion in guestion received

from the company fuel for the union ambulance used to take workers who are victims
of industrisl accidents or are othnervise incapacitated to hospibal. I% was this
mere fact that prompled “he application now vefore the courts, an umused feature

of the case being that the cowpany itself was a party to the proccedings and paid
the fine imposed com it by the Tir-clcraste ¢ “zooix.

144. The Special Rapporteur also notes as aclts devrimental to the freedom of

trade union orgsnizations vo orgarize and operave, the expulsioxn frow Chile of
Maruel Bustos and Féctor Cuevas, oflicials of the National Trede Union Co-ordinating
Body, for having participated in the workers' rally held on 2 December 1982 in
Plaza Artesanos in Santiagc. Another reprenensibls act detrimentsl to the freedom
of employers to form professional organizetions vas the adnministrative expuision
cf Carlos Podiech Michsud, Chairmar of the Mational Wheat Producers’ Association,
on 5 December 1982, Also debrimental to the right of trade union assoclavion were
the iimitations of the right of assembly imposel on trazde~union organizaticns by
the Minigtry of the Interior, and extendirg ever to meetings to be held within
their own private premises. 4 case in voint is the prohibition of meetings on the
premises of the Nationel Trade Uraon Co-oxCinagsing Body in Santiago. In adéition,
freedom of expression on labour matters is seriously threatened, according Vo
Eduardc Rios, President of the Icmocratzc Unilon of Workers and of the Pedsration of
Clerical Workers of RBahiz, vho staled thas "we trals unionists have a Deriect right
te protest against the restriction of our labour x»ights". 273/ Similarly, the

272/ Diario Oficial, vo. 3145%, oi 29 Decermber 1982.

273/ La Tewrcers de lLa Tora, 12 August 1982,
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President of the Natiomal Associetion of Public Employees, Hernol Flores, was
summoned by the Director of Investigations "for a warning regarding the performance
of his trade-union duties". The President of the Association of lLabour Lawyers
described the act as "intimidation of union officials in the performance of their
duties as representative officials", 274/ PFinally, faced with the continued
reluctance of the Telephone Company to engage in collective bargaining concerning
the working conditions of its 4,000 workers, the trade unicn concerned announced
that it was presenting "a complaint to the Intermational Labour Organisation". 275/

145. The Committee on Freedom of Associztion of the Governing Body of the
International Labour Organisation examined the restriction imposed on the National
Association of Public Service Employees (ANEF) on 7 May 1982, prohibiting it from
holding meetings at its own headquarters. In that regard, the Committee recglled
that, although the Govermnment of Chile had not ratified ILO Convention No.87
concerning freedom of association, nevertheless, Chile, "on becoming a member of
the ILO, undertook to respect certain principles, including the principle of
freedom of associabion", since "the function of the Inbternational Labour
Organisation in regard to trade union rights is ‘o combribute to the effectiveness
of the general principle of freedom of association as one of the primary safeguards
of peace and social justice". Conseqguently, the Committee considered itself
competent to examine complaints of acts which "affect substantially the attainment
of the ILO's aims and purposes as set forth in the Constibtution of the Organisation,
the Declaration of Philadelphia and the various Conventions concerning freedom of
association", 276/ Referring to the allegation concerning the prohibition of the
meetings of ANBF, the Government stated that the organisation in question, being
"legally constituted as a private law associlation, is not entitled under the

Civil Code to carry on trade union activities". However, the Committee pointed out
that "the workers in the public sector have had to form this type of organization
precisely because section 166 of the public service regulations prohibits employees
and workexs in the government service to form trade unions. For years, however,
the organisations set up by workers in the public sector, such as the ANEF, have
been carrying on trade union activities". Consequently, "the Committee must note
with concern ... that not only has the Govermment failed to grant trade union rights
to public employees ... but in addition it has, by prohibiting meetings organised
by the ANEF, impaired the free exercise of the activities of this organization®.
Consequently, "the Committee wishes to draw the Govermment's attention to the

fact that public employees should, like workers in the private sector, be able

to establish organizations of their own choosing to promote and defend the
interests of their members and that these organizations should be entitled to
organize their activities and, in particular, to hold meetings without interference
from the public authorities." 277/ Finally, in its recommendations, the Committee
stated that "the right of assembly on the part of workers' organizations constitutes
one of the fundamental elements of trade union rights". It also pointed out that
"public employees sghould be able to establish organizations of their own choosing",
with the right to "organize their activities and, in particular, to hold meetings
without interference from the public authorities". 278/

274/ La Tercera de la Hora, 13 August 1982.
275/ E1 Mercurio, 25 and 26 August 1982.

276/ 218th report of the Committee on Freedom of Association, Doc.GB.221/6/16,
221st session, 6-19 November 1982, cases Nos.1126, 1136 and 1137 (complaints
presented by the Intermational Confederation of Free Trade Unions against the
Government of Chile), para. 212.

278/ 1Ibid. para. 216,
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146. In addition, in case No.82% of the Committee on Freedom of Association,

complaints were made of persecution of ten officials of the Nabtional Trade Union
Co~ordinating Body. The Committee was notified by the Govermment that it had

decided not to pursue the ilegal proceedings instituted against the ten union officials,
since it considered the CNS to be an illegal organization under the terms of

Decree No.2347, of _S78. In that connectic , the Committee a;ain urged "the
Government to adop? amendments o tiing oo Umele anicu law ivde conformity with the
principles of freedom of associabion" and requested "the Govermment to keep it
informed of any developments ss regards the trade union legislation". 279/

147. In case No.1152, the Committee on Freedom of Association considered the
complaint concerning vhe dismissal of the President of the Nabicnsl Federation of
WorKers in Commerce and Co~operatives of Chile. The Coverrment stated that an
inspector of the Ministry of Lebour hed imposed & fine squivalent to $US 450 on the
company in gquestion. The Commiltee observed that "the impesition of relabtively
modest fines on undertskings which have infringed provisions protecting trade union
leaders is not always a strong enocugh deterrvent to prevent acts of anti-union
discrimination. One way of affording effeciive protection might be to consider the
dismissal of a trade union leader null and void"., The Committee also recalled
Workers' Representatives Rescommendation, 197L (No.143), paragraph 6 of which listed
a number of measures which might be adopted to ensure effective protection of
workers' represenvatives. Those measures included "the reinstatement of workers!
representatives in their jobs in the event of wnjustified dismissal with payment of
unpaid wages and with meintenance of their acquired rights; provision for laying
on the employer the burden of proving that the dismissal was Jjustified; recognition
of a priority to be given to workers! representatives with regard tc their retention
in employment in case of reduction of the work{iorce". 280/

B. Right to collective bsrgaining

148. On 1 July 1982, the Committee on Freedom of Associsghion received a complaint
from the National Confederstion of Trade Unions of Workers in the Building, Wood,
Construction and Allied Industries of Zhile. The complainants alleged thatv their
company, in collusion with the Directorate of the Ministry of Labour, had deprived
the 1800 workers of the Colbin-lMachicura ny roelectric comple:- of the right to
collective bargaining. The baresining somm.t*e~ had ~ven lodged an appeal for
protection with the Santiago Court of Appeals against the Ministry of Labour, an
appeal which had been declared inadmissible on the grournds that the Covrt was not
competent to deal with mablers celatoeld uvo coilechtive bargaining. In this connection,
the Committee on Fresdom of Association recailed that it had always considered "“that
the right of free collective barguining is a fundamental trade union right for all
employees not covered by the saleguards provided by civil service regulations'.

The Committee also recalled International Labour Convention, 1981 (No. 154)
concerning the promotion of collective vargaining, which proposes that the benefit
of collective bargaining should be spplied "in all branches of economic activity,
with the sole possibvle exception of the armed forces and police". In the Committee's
opinion, there should therefore be '"no obstacles to collective bargaining in the
building sector". TFinaily, the Commitiee recommended that the ILO Governing Body
should approve its conclusion stabing that "the right 10 free vollective bargaining
should apply to all branches of ecconomic activity, with the sole possible exCepbion
of the armed forces and police", and expressing the hope that "the Government will

279/ Ibid. case Nc.223
280/ Ibid. case Ne.l152, paras. 269-270.
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Lok the recesgary measurss to amend the legislation with a view to granting the right

o1 ccllective bargaining to workerson fived~jsern conbvracts inthe building sector™. 281/
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Rallways, Telephone and Alxline Corporab
JHIIECTRA and the State Bank. In acdisi
held on 28 September 1982 by two unions of the Nationnl Coal Corporation, the Ministry
of the Interior warned that "the Government will apply the full rigour of the law to
any person encouraging or carrying out the announced stoppage”. 284/

150. In November 1982, the workers at the Goodyear Company held a work stoppage in
stpport of the reinstabtement of the coilective bargaining process which the company lead
guspended. In a public statement reported in the press, the company said that it did
nct have "the slightest intention of sebtling this dispubte, since there are any number
of persons ready o work” in place of the sbtrikers, for the seme pay and wages. 285/
The workers at the company had made repeated requests for meetings with the Minister
for Labour in an attempt to reach a compromise, bubt the reguest was not granted. It
should be recalied that the right tc strike, as envisaged in Chilean legislation, is
nct an absolute guarantee for workers, since employers are empowered to conbinue
operations and are thus able to hire workers to replace strikers, which is extremely
easy to do, given the high rate of unemployment. In addition, companies can ccnclude
individugl labour contracts with workers who renouce their right to strike once a
lapour dispute has lasted 30 days.

151. ¥inally, on 12 January 1983, trade-union leadexrs in the buiiding industry and at
the Colbin-Machicurs hydroeiectric complex condemmed "the dismisasal of 98 workers,
including 4 women : nd 42 workers' represertazbives"., 286/ This mass dismissal
occurved during a strilke staged Dy 1700 workers a2t tha hydroceleciric complex, in
response tc an offer made by the management under the collective bargaining procedure.
It was also reporbed that "four women yesterlay Jjoined a hupger strike being staged
by 50 or so workers protesting against the action taken by management in order to
brezk the strike", which, according to union leaders, involved the hiring of
wnenployed workers from another area. 287/ ’

rem——

281/ Committee on Freedom of Association. 218th report, document GB/221/6/16,
221st session, Geneva, 16-10 November 1982. Case No,11Z44 (compiaint presented by the
Wational Confederation of Trade Unions of Workers ir. the Building, Wood,

Constriction and Allied Industries against the Covernment of Chile), paras. 231 and 233.

282/ A/37/564, para. 226.
283/ El Mercurio, 19 August 1982.
284/ EB1 Mercurio, 17 September 1982.

285/ E1 Mercurio, 25 November 1982, See also Chilean Commission on
Human Rights, Report for November 1982, p.33.

286/ El Mercurio, 13 January 1983.

287/ El Mercurio, 13 January 1983.
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X CULTURAL RIGHTS

152. During the second half of 1982, the Special Rapporteur has received extensive
information concerning growing unrest among teachers and students in various fields
of study in Chilean universities as a result of their own specific economic and
academic situation and of the country's economic, social and political situation at
the vresent time. Generally speaking, students, teacning staff and cultural
associations such as the Andres Bello University and Cultural Association have been
calling for urgent measures to avoid the "imminent collapse” of the system of higher
education, including the abolition of the system of Govermment-appointed rectors
named directly by the President of the Republic; the dismantling of the system of
supervision employed in the wuniversities; the reinstatement of professors and
lecturers who were dismissed; the establishment of a body to defend the rights of
academic staff; +the opening of channels for genuine student and teacher participatior
in the making of decisions relating to academic life; +the maintenance in real terms
of State budgets for universities; and the setting up of an institution to carry out
a sound assessment of the quality of education and of curricula. 288/

153, Student unrest has become evident in university faculties in the second half

of 1982, Ivents such as academic meetings sponsored by studernts or teachers and
student meetings and demonstrations Jed to the suspension and expulsion from
university premises of a large number of students. 1t should alsoc be noted that
three university members were detained in the neighbourhood of the Faculty of Physics
and Mathematics of the University of Chile on 25 August 19562, According fto the
National Union of Democratic Students (UNED), "agents of the security forces" were
responsible for those detentions. Two of the persons concerned "were subjected to
questioning and physical and psychological maltreatment during detention". 289/

154, Cn account of the kidnapping and threats to which lMarcela Palma Salamanca, the
secretary of the 3Students' Centre of the Faculty of Philosophy, was subjected on

31 August 1982 290/ and owing to the expulsion of three students and the suspension
of the academic year in the School of Theatre, 186 students of the Schools of
Theology, Philosophy and Journalism of the Catholic University of Chile began a
24-hour fast on 22 September 1982 in the premises of the National Federation of
Christian Way of Life Communities of the Society of Jesus. In this connection,
they stated that "we regard it as a moral duty at this time to express our concern
at the events that have recently shaken our university'; and that "we consider it
necessary for normal university life that the penalties be reconsidered forthwith,
that light be shed on the case of Marcela Palma and that measures be taken to
guarantee the safety of students ard their leaders". 291/ An application for a
remedy of protection was made to the Court of Appeal on behalf of the three students
of the School of Theatre of the Catholic University of Chile. The application
challenges the exvulsion measures against the students on the grounds that "their
exercise of the right to own property was denied, threatened and impaired by an

288/ In this cornection, see Chilean Commission on Human Rights, Report for
December 1982, p. 42. See also Hoy, 3-9 November 1932, and Tl Mercurio, 6 and
12 Wovember 1982.

239/ Bl Mercurio, 23 August 198%.
290/ See above, chupter ITI, B.I., "Persecution and acts of intimidation'.

291/ E1 Mercurio, 23 September 1932. See also Hoy, 15-21 September 1932,
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155. Of the total of 28 nembers of +the teaching <tafl of the Faculty of Law an

Scczal Sciences of the Univerciby of Jomcercidn, 49 disagr=ed with the changes made

irn curricula anu decided "not to set Joot iv tThe Taculty as long as the Bector and the
Dean remain in ~»7fic: @, ?93/ ris led to the Jilrst stvike by wniversity teaching
talf which had btaken rlace in Chile ir the last nine years and which paralyzed the
Law School of the above-mentioned Universiby. The rcason for the protest was
apparently Rectorial Decrec No. /A34/72, which made substantial changes in the

Taw School curriculum, including the elimination of practical training in court and
the closing of the legal aid office, wwo facilitien which benefited persons of modest
meanss; as a result, over 500 cases had to be abardoned, Ind-of-term and degree

examinations were also said to have been aholished, 294/
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156. With regard to student demonstrations. one which was held at the Catholic
University of Valpariso on 3 Seplember 1932 led Lo the detention of at least

10 students when it was broken uvn by the Carabineros. The Rector of the University
stated on that occasion that "thie demonstration was organized {rom outside the
university by elements belonging to 1llegal nolitical grours” and that, "if it is
established that students of this univeraiiy took part in these disturbances, the
appropriate measures will be applied”. 295/ For its part, the Ministry of the
Interior stated that the tweniy-Lfouith transitional provision of the Constitution
would be applied to the 10 detairees. Under that provision, the Ixecutive Power
may detain anyone believed to be involved in acts liable Ho disturb the internal
peace of the State for a period of five days, which may be extended to 20 days. ggé/
Other demonstrations took place on 7 September 1982 at the Oriente campus of the
Catholic University. Two hundred students gathered "to demand a statement of support
from the autherities in connection with the situation involving the philesophy
student Marcela ™alma, whoe claimed to have been detained, cuestioned and harassed

by three versons". 297/ On this occasion, the students also urged "the Rector to
retract the statement he had made to the vress to the effect that he wondered whether
Marcela Palma had actually Beevr detained or vhether the affair wvas merely a vretence
for launching a campaizn of demonstrations for wvolitical purposes". 22@/ The Rector

292/ E1 Mercurio, 24 September 1932.

293/ L1l Mercurio, 11 August 1982. BSee also Hoy, 18-24 August 1932,

294/ Hoy, 18-24 August 1982.
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stated that "the University will in no way allow the type of Co-government that is

in fact being sought by the students, who are arrogating to themselves representative
powers which they do not rossess ... some people seem to have forgotten that the
University has a Rector and that he is its sole representative'. 299/

157. FPor his part, the Auxiliary Bishop of Santiago, Monsignor Jorge Hourton,
publicly expressed support for the students! demands and this led to an official
reaction from the Catholic University of Chile in which it was stated that "it is a
gad and surprising thing for a Bishop of the Chilean Chuxrch to give his blessing to
the 'angry reaction' of a group of students who have tried, with absolutely no
Justification whatsoever, to link the University to the regrettable events which
corcern the secretary of the Students' Centre of the Faculty of Philosophy and which
this Rectorate has vigorously condemned". 300/ It was also announced that 'the
Government will register a private protest with the hierarchy of the Catholic Church
over the content of the Bishop's statement. 301/ On ancther occasion, the Cardinal
Archbishop of Santiago declared that "I am aware of the sorry situation of some of
our students in the University. The violence that is sometimes used against them,
the lack of justice and fairness in dealing with their well-founded demands and the
penalties they have sometimes received for what cannot, by our Christian lights,

be regarded as offences - all fill me with sorrow and concern'. 302/

1n7 . lastly, the Special Ranporteur notes that demonstrations, stoppages and
suspensions of academic activity continued to take place in October at the Catholic
University of Valparaiso, the Higher Academy of Pedagogical Sciences and Federico Santa
Maria Technical University. 303/ With regard to the month of November 1982, it should
be pointed out *that, at a press conference, the University Pastoral Mission criticized
thie structure of higher education, stating that the presence of Government-appointed
rectors meant that "political power was present in the universities!". The University
Pastoral Mission also referred to the detention of four students of the Higher
Academy of Pedagogical Sciences, 1o the suspension and expulsion of students from

the University of Santiago and to the vresence of guards with communication

equipment and prods which they used to give sbtudents at these twe academic centres
electric shocks. 304/

220/ Ipid.

300/ E1 Mercuric, 10 September 1982.

301/ E1 Mercurio, 11 September 1922,

%02/ El Mercurio, 22 November 1932,

595/ Chilean Commission on Human Rights, Rewort for Getober 1932, pp. 45-47.

%04/ Chilean Commission on Human Rights, Revort for November 1982, pp. 23-24.
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SUPIDIS . Aith regsared to the condiwviors of “ztention i1 pricon cstavlishments, there
concinue to D2 ceporis of Acts of versecution ~nd ntimidation ~hich violatc the
"Zgnt to phvsical and mors2l integricn o7 ps-sons asezained .n Chilcan prisons Jor
3057 Szo AZT/FLL onpa. 233.

Resolution 3./81, of .
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EyCHn /Su0,2/1922/15, of 27 Juuiw 1952 pars, 20%,




rimes of ovinion o whon Lna~e ~r2 % poasen

o 71, 125 o thor oeins hold
nending t~ial. 7o should slso i o)

; o

t d

T o= 1
B3 notad Lirt taz “mrecnont of 2 Jul s 1978 borweon
K] ~ T
e o

he AWd Hoc Werk'ng ~roup 2nd fthe Miaiztor o J~tice = Mmoo Na2z1g odserved Sfully
anl consistentyy, since v-2 Choleca nathorlLicc nave oilaterolly doside. o put
an cnd to 1t. Jadar tho noras of ke fgeecment, tho Cniloa. cubthoricvices andertook
£o separate ordin~r; ovisoncr~ feen 2zrsons trizc or conv_cind .y military coirts
or arrcsted or tricd Tor oflcneas urcy » bne Control of Toranrms ard Tinlosices
Act®. 31t/

165. The fat. »f the oersons to -arze cigeone~»ea For dolitienl ressons "n Caile
circo 1973 - the nunser of anvesc? i~ ¢creos » o ifancre~acd Lo 8% - ks not vat heon
made clear sy tho Sovornment, d-spiloe She »=roa’e of Soz Genorol Assenbly and the
Cownisgion on .fuonmn Rgnts to inv soigric 3~2 2larify the "™i2 o0 sush pirsons, to
inform tholr »2latives o th2 sunce~ns F Toc 1avestizot-on "nd tvo »uniasn thozc
vesoonsible for sug~ disappeararceces. ™ Shis regtre, tan co-onecation of tne
Chilcean authorilies iz ibsolately ossenii~.,

166. The righi re frcecor of moverer. o494 viclarinns thoeocof _1 Jiile nsve alse
received th etfeontion ol Lhe 1rtornationcl corwurily on monv occasicrs. lost
recently ., che lenernl fsscorly uread one outroritics o veshent Bhe vwignt of
Chilzan citlzens to 11 ¢ n, ~m° f=~aly zntcr and lz2ov», ohllenn torritory, witiout
recstrictions or coraitions of any “_nd ~ad to cea: . tre nroctice of  =2lamacidn”
(assignment of [forced residzace) 1o 3% ~ticul-~ of 7crcoas vho nawvieizbe in

trade union ~ccivitizs, needarmic 1 £. o ne Axfoccc of My oan rights, 312/ On

C tovember 1932, A Speci.l Zuisory Gomuicsios 4 3 s3t 0% ‘to stidv and sropose ©o
the Presideont of -2 Pc-uhl ¢ mosgures rosaralaz oo. gicoaticon of oergons who had
bcen prohibited frar citoering the corunsev’ . sitaovr che Coerissianiz Jindincs
uere not publisacd. it s Jortr 1oLl z th o, dwtar the nast five -ontns of the
current mandate oL tae Sneci~l Thppoctoun, o totet ol 2/3 rareons ac 7e been allowea
to enter the country. Mile vhac is - 1-~30 vosioivs gter o thz ~art of the
authoritizs to re=olve Tre sigtunrtion 2F nite c¢o~g of ox. iz i1 uvhich -~nyv persons
find zhenselves, 1t carnct me consiazrzd alcduwte.  The $.cial Rasportours ha
pointed out in this r2dorc that of 323t Zvo conditions muasl »o net. lirstlv, an
cfficial list of »ersonc ~rohibitad Troo snteric=s tne country shoild be vublisned:
the muaber of sersons im po”itical =2xilz, 1» ths ~teict sonse of the corm, my be
belweer 11,020 (snolffici=l Zigure Jiven o, She authorit-os  ~nc 34,000 ‘according
to human rizlis orcnaizeticns). Sceoidly. th. dounle zv sz of Smereency undoy
waich tho bxccutive enjoys discreticnanv oser to prov'bit 2o.ry into tro country,
or to order exnmulsiors o~ th: ~ssigument of farecd rosiccnes zinould be terminated.
The number of -~ssisgnments to forcid rcsidence tacreasca in 1232 (7o c-se=a).
compared witn 18%1 (A0 ehses).

167. The right to procedural ~aarantecs, Dorhicul-orly bhe oxerciss of the risni co
effective reedy hea some rigHc or Tundamenc il frz2edo” "as ptin irlfrinced opr
threatonea, continu.s to 5¢ supizet to soricus recihrictions -itain the legislative
Iramework of the coible stnte of or-arzeqacv.  The Full pove~tial of the decision
issued by tho Sao~emz Jourt on 28 lpril 1392 3135 25 no. eonlirmed 1n the oractice

311/ A/RT7/5AR4, Dara. 97.

312/ Resolution 377133 of 7 Deeorbor 1532, nar~. 7.
313/ Sce L/37/564, L rns. 150154,

|
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of the courts of justice througnout che second hall of 1532
indenendence of the judiciary could ce sariously jeopacedd
regulation concerning che appoiantment of aszociatc juds
ipnenl and the various Chambers of the Suprame Court. 314 e naw selec
procadure does away with the rols o s AssociatiSHT‘whi,c 1t the s e time
increasing tnc discretionary powaes of he Lyacitive Ln ~esr2ct of ovnpoiantments

and renovals of judges. [Finally, the proccedurzl ruarontecc ~re cxtrencl; difficult
to z2poly under militaey jurisdiction, ;9 ticulariv in ths ci1oe ol »roccedings
conduzted wefor: vrartiaz military courts, tha rp -inteoduction of which has ~lready
bezn referrcd Lo by tho Sheecial 2cpporteur. 317
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153. Tha right to Creedom of chought, opinion nd -xpressisa io #lzo scriosunly
restricted by the l-ogisiatiorn iccompanviiag the continual 2xbonsions of the double
stat> of emergency. Moreover, under ot Wo. 12150, 316/ wnat nad seeviousl y peen
simply "dwministr-tive offences ¢ against measures restrictirg Mreedon of ivformation
were clagsificed as "erines?. with “he result t-t Sviluare te pav icege p1n\,s wall
acan the imnositior of penaltics involvwing Zoerivation ol liborty. During the
second half of 1982, thz rostrictions affoctod jn pﬁrnicular £13io broadcasting, ©
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Sunreme Court 317/ found thof the Ministee o1 the Int #o:eded his ~uthority

in panning the JJDlJLathﬂ icvertoczleoss, tne sultovricy in guosclon regucsted 1
clarification ol thc rullhge on The d>:sta dina that PST would »e¢ rutiaorized only to
publish ncws on intermavional, not Ca1jcan, items. 313/ The cecision on

25 Januarv 1953 oy the Tiest Cha"q cr of the Sunceme Cours acecapted the argument of

cha tfinister of the Interior.

ot

16). Tac rigne to puclic “rcedoms, m»ar
arae also sabijected Lo aeverce ~ostric
1otad that tne eight of -olitizel

_culAarly chose of asscuably ano associ~tion,
i nz Snecial Danao“+~uw nns alrendy

s i2%1om bhag wioa 3uspended until 1987 {tenth
transicionl provision of the Lonst: *on) oand any beerer of tost provision e
liable to neavy penaliizs {bwonty Tourth teensitional provision and article O of
%hﬁ Constitution,. 319/ 7n addicion, .Jmaﬁltaf‘?i ~soocintions nd orouaps,

1

together witn “nosce concerncd ~.ith tne protaoctlon of humon 41$Q,J, nre Torced to
onerate outsiac the law. thorcebhy 1esﬁ1nh ~ 4z Taclo and consequently »recarious
existenco, and zeiang sub_cectcd To roguent hoens sment by Lhc autnhoritics. Fianlly.
one ceercisce of tnoe rigat of ocrkiclgatlon in woblic ';f. is impossiple, sven in
middlza-level bodies such as tie Rogioral ond Commannli Develenment Councils, for tae
appropriate vost constitutieonnl legisin®tion hae b always hecn enactad.

3147 Decrec-Law No. 3637 (Diacio Of7ici~1l, 18 Mrren 19¢1)
implerented in 1972.

wnich was first
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7157 See L, T75H64A. marcas. 151 1o/,
315/ Dinrio Officizl, 30 July 14 A2
317, Judncuwent of 5 Janvary 143,
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170 With regard to the exercise of econowic, social and cultural rights, the

.

situation in Chile is becoming increasingly further removed from the international
noitl, as a result of the spacial characteriztics of the country's worsening economic
znd secial crisis. Working conditions, particularly with regard to levels of
remuneration, are becoming increasingly unfavourable to workers who are not
unemployed. 320/ Lastly, the deficlenci:s in tre enjoymen’ of cultural rights

aavz not changed at any leval of cne ecucation system. The second half of 1982 saw
an increase in student protests, particularly in the universities.

171. In the area of trade union rights, the Ceneral Assembly recently urged the
hilean authoritiss tc re-estaoblish the full srijoynent of such rights, in particular,
the right to organize trade unions, the signt to collective bargaining and the right

to strike. 321/ During the second half of 1982, the Committee on Freedom of
Association of the ILO Governing Body had to consider further complaints from various
trade union organizations concerning allsged violations of the above-mentioned rights.
It is self-evident from the recommendations adopted by the Committee that the Chilean

authorities have not introduced a single improvement, as far as respect for

trade union rights is concerned, in terms of either legislation or practice., On

the contrary, Act No. 18196 of 26 December 1982 322/ prohibits trade union
organizations from receiving information from companies cr from abroad.

Furthermore, a number of leading figures in professional organizations of workers

and employers have been expelled from the country, a situation which is

incompatible with the principle of trade union freedom as embodi=d in the ILO
Constitution.

172. 1In conclusion, the Special Rapporteur regrets once again that he is forced to
state that the human rights situation in Chile did not improve during the second

half of 1382. As on previous occasions, none of the recommendations made by the
international community has been heeded, and there has been no indication of the
adoption of measures designed to restore the enjoyment of human rights and
fundamental freedoms, either at the legislative or judicial levels or in the practice
of the Executive.

173. Consequently, the Special Rapporteur recommends that the Commission on

Human Rights should once again call on th~ Chilean Governme~t to co-operate with
Untied Nations bodies concerned with the protection of human rights. In particular,
the Government should be requested to put an end to the institutionalization of the
state of emergency and to re-establish the traditional democratic legal order.

Such action would be sufficient to enable the international community to detect
substantial improvements in the enjoyment of human rights, both civil and political
rights and economic, social and cultural rights. In the absence of a change of this
nature, the international community should continue to concern itself with the
situation of human rights in Chile, using the means which it deems most appropriate
to ensure the full restoration of such rights, so that Chile may respect the
obligations deriving from the international instruments to which it has freely
subscribed,

320/ Unemployment stands at between 21.3 per cent (official figure) and
30 per cent (according tc other sources) of the economically active population.

321/ Resolution 37/18% of 17 December 1982, para. 6.
322/ Diario Oficial Ne. 31453 of 29 December 1982.
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List of 63 persons subjected toc acts of torture and other cruel,

inhuman or degrading treatment

{June ~ December 1932)

Tapia Quezada, Ricardo Miguel
Flores Dias, Adelia Irma

Ovalle Farlias, Caty Irene

Ortega Troncosoc, Nelda Julieta
Liberona Sdnchez, Luis Alberto
Soto Pizarro, Alberto del Carmen
Rubio Manriquez, Pablo Humberto
Espinoza Sdnchez, Silvio Victorino
Rolddn Arellano, Rolando Enriqus
Palma Salamanca, Marcela

Munoz Cea, Carlos Gastdn

Munioz Munoz, Segundo Fulegio
Castro Montanares, Raul Herndn
Radrigdn Plaza, Cecilia de las Mercedes
Molina Ecnevarria, Tatiana Gilda
Hartard Gémez, Mauricio René
Moreno Usses, Dina

Carvajal Zamorano, Luis Ernesto
Gaete Martinez, Luis Alberte

Palma Zdniga, Mario Roberto

Moya Carrasco, Yclanda Cecilia
Velenzuela Escoberc, Héctor Valentin
Cea Lillo, Raul Delfin

Rivera Arcos, Juan Alfredo

Medinaz Voss, Caupolicdn Poberto
Arenas Munoz, Pablo Eduarde
Maldonado Vera, J. Lntonic

Orellana Loyola, Raul Ernesto

This annex supplements the one contzined in document A/37/564.
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Saavedra Caballerc, Cristidn Leonardo
Rendic Olate, Elizabeth
Ramfrez, Juan Domingo
Daniels, Manuel Francisco
Délano, Manuel

Zdiniga, Luis

Gonzdlez, Luis

Hales Dib, Jaime

Mejias Silva, Marfa Raquel
Rojas Glida, Cecilia
Hermosilla Molina, Carmen
Morales Puelma, Roberto
Loyoia, Eduardo

Mondaca Acosta, Alfredo
Alegria, Héctor Orlando
Curipdn Toledo, Luis Alberto
Silva Linderos, Juan

Iriarte, Alfredo

Malatrassi, Patricio

Portille, Luis

Sanhueza Ruiz, Maria de los Angsles
Trincado, Roberto

Concha, Verdnica

Revece Soto, Benjamin
Darricarrere Andreo, Maria Bugenia
Carvajal Zuniga, René Osvaldo
Galanda Labra, Rodolfc

Leiva Junquera, Humberto
Francia Wills, Claudio

Madrid Reyes, Juan Carlos

Moya Carrasco, Yolanda Cecilia
Palma Silva, Mario

Figueroca Ortega, José Luis
Saavedra Caballerc, Cristidn

Ortiz Aravenz, José



