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Executive Summary

Anti-dumping and countervailing duty actions are legitimate measures permitted under the GATT/WTO rules,
and are now the most frequently used trade remedies. Over the past decade, 2,500 anti-dumping actions and
almost 300 countervailing duty actions have been initiated and notified to the GATT/WTO. T he strengthening
of the multilateral disciplines on safeguards — including the prohibition and elimination of voluntary export
restraints and the commitmentsto phase out the Multi-Fibre Arrangement (MFA) quotas under the Agreement
on Textiles and Clothing (ATC) — appearsto have provoked anincreasing resort to anti-dumping measures.
Certain countries and product sectors, such as steel and textiles, have been targeted more than others.

At the same time, there has been an increasing resort to anti-dumping measures by non-traditional users—
particularly developing countries — many of which have introduced anti-dumping and countervailing
legidlation since the entry into force of the WTO Agreements.

Developing countries continue to be the main targets of anti-dumping measures. This has the effect of
creating instability and uncertainty for their exports, which has resulted in reductions in trade volumes and
market shares for their goods.

The increased resort to anti-dumping measures and the rising number of disputes related to these measures,
have prompted many countries, including several developing countries, to call for improvements in the
application of these measures. This note identifies some major issues and areas of concern that have arisenin
the ongoing debate on anti-dumping and countervailing measures which could be addressed by expertsin the
light of their concrete experiences.
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INTRODUCTION

1 The Bangkok Plan of Action (TD/386), in paragraph 132, providesthat UNCTAD’swork in
the area of market access should rdate firgt to andysis and, where appropriate — on the basis of the
andyss— contribute to consensus- building, including on theimpact of anti- dumping and countervailing
actions. At the consultations of the President of the TDB with the Bureau, coordinators and interested
delegations on 31 March 2000, it was decided to convene an Expert Meeting on the “Impact of Anti-
Dumping and Countervailing Actions’. This meeting will provide the opportunity for expert analysis of
the mgor issues deriving from the gpplication of anti-dumping (AD) and countervailing duties (CVD)
measures, which in turn would contribute to consensus-building as to possible actions in this regard.
This background note highlights some of the main areas of concern in the ongoing debate on the
gpplication of AD and CVD actions that the experts may wish to address based on their concrete
experiences.

2. L eading economists have pointed out that the criteriaused to judtify anti-dumping actions make
no economic sense, as they do not offer a basis for Governments to identify those interventions that
would provide grester benefits than costs to the domestic economy.! However, as no country is
proposing at thistime that anti- dumping systems be abolished, the overdl issue concerning the economic
logic of anti-dumping dutieswould seem to be beyond the scope of the discussion at the expert mesting.

3. Anti-dumping duties (conceived in Canada a the beginning of the nineteenth century) were
origindly intended to ded with a Situation where production was seen as an activity which essentiadly
took place within nationd frontiers. However, the increasing globdization of production — whereby
components and service inputs and assembly operationsinvolved in the production of atraded product
take place in different countries/locations — has changed the strategic role of anti-dumping actions. In
the context of globalization, anti-dumping actions can represent strategic interventions to protect the
interests of nationd firms, regardless of their production locations, or in competition among nationa

firms, wherethey can be used to undermine the position of competitorsby cutting off lower cost inputs.
Thishas given riseto the use of “anti- circumvention” measures, to linkageswith competition policy and
to the use of rules of origin, which are discussed below.

1 OVERVIEW OF CURRENT TRENDS IN THE APPLICATION OF ANTI-
DUMPING AND COUNTERVAILING MEASURES

A. Anti-dumping measures

4, Since the launching of the Uruguay Round, and particularly since the entry into force of the
WTO Agreements, the most noticeable change in the area of anti-dumping isthe number and variety of
countriesusing AD measures. Prior to the Uruguay Round, the primary users of anti- dumping measures
were developed countries, which are consdered to have comparatively open and liberal markets, such
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as Australia, Canada, the European Union (EU) and the United States.?

5. Over the past decade (i.e.1990-1999), 2,483 anti-dumping cases were initiated and notified
(see chart E). Of these rearly 50 per cent wereinitiated by the EU, Audtralia, the United States and
Canada (see table I). In addition, non-traditiona users, anong them many developing countries,
increasingly resorted to such measures. They accounted for 965 cases or 39 per cent of the total
number of cases of anti-dumping initiated during this period. Ther increasing use of such measuresis
dueto increasing pressure on their Governments to adopt anti-dumping legidation to protect domestic
industries agang injury from imports following their sgnificant reduction and imination of tariffs and
non-tariff measures during and after the Uruguay Round.

6. During the period, 1990-1994, of the 1,254 anti-dumping measures initiated, developed
countries accounted for 867 cases (or 69 per cent)® and developing countries, induding economiesin
trangtion, for 387 cases (or 31 per cent). During the firgt five years of operation of the WTO
Agreements(i.e. 1995-1999), therewere 1,229 anti- dumping initiationsof which 651 (or 53 per cent)
were initiated by developed countries and 578 (or 47 per cent) by developing countries, including
economies in trangtion. As shown in charts A and B, the number of anti-dumping actionsinitiated by
developing countries thusincreased by 16 per cent in the second five-year period.

7. However, deve oping countries have continued to be the main targets of anti-dumping messures
(see charts C and D). During the period, 1990-1994, 469 (or 37.4 per cent) of 1,254 cases were
targeted at imports from devel oped countries compared with 785 cases (or 62.6 per cent) targeted at
importsfrom devel oping countries and economiesin trangtion. During thefirt five- years of operation of
the WTO Agreements, 411 (33.4 per cent) of 1,229 cases were targeted at developed countries

imports and 818 (or 66.6 per cent) were gpplied against imports from developing countries and

economiesin trangtion.

8. During the period, 1990-1994, 97 per cent of the 1,254 caseswereinitiated byl5 major users
asfollows Australia (260), the United States (259), the European Union (183), Mexico (139), Canada
(99), Brazil (67), Argentina (60), New Zedland (30), Turkey (28), Poland (24), the Republic of Korea
(19), South Africa (16), India (15), Colombia (14) and Austria (9). During the fird five years of
operation of theWTO Agreements (i.e. 1995-1999) 20 mgjor usersaccounted for 96.7 per cent of the
1,229 cases. These were: the European Union (189), India (140), the United States (132), South Africa
(129), Audtrdia (100), Argentina (96), Brazil (68), Canada (56), the Republic of Korea (41), Mexico
(37), Indonesia(33), Venezuela (26), New Zealand (24), Peru (22), Egypt (21), Israel (21), Malaysia
(16), Colombia (14), the Philippines (12) and Turkey (11). Whilethemgor users (such asAudrdia, the
United States, Mexico and Canada) resorted less frequently to anti-dumping measures during 1995-
1999, many non+traditiona usersincreased their resort to these measures, induding India, South Africa,
Argentina, the Republic of Korea and Indonesia (seetable1).

0. During the period, 1990-1994, the mgjor targeted suppliers were China (149), the United
States (105), the Republic of Korea (73), Brazil (65), Japan (63), Taiwan Province of China (52),
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Germany (49) and Thailand (37). During the firg five years of operation of the WTO Agreements
(1995-1999), the mgjor victims of anti-dumping measures were China (159), the Republic of Korea
(98), the United States (79), Taiwan Province of China (60), Japan (58), Germany (50), India (48),
Indonesia (47) and the Russan Federation (47). Over the past decade, China has been the most
targeted party for anti-dumping actions, facing 12.4 per cent of the total notified cases over the past
decade (seetablell).

10.  The United States has dso become one of the mgjor targets of anti-dumping actions by its
trading partners, including many non-traditiond users, accounting for 7.4 per cent of the total cases.
According to the Import Adminigtration of the United States Department of Commerce, as of 30 June
1998, United States products were subject to 163 foreign anti-dumping and countervaling duty
messuresinitiated by 20 trading partners, including Chinaand Taiwan Province of China.* Other major
targets are the Republic of Korea (accounting for dmost 7 per cent of the total cases), Japan (5 per
cent), Taiwan Province of China (4.5 per cent), Brazil (4.3 per cent), Germany (4 per cent) and India
(3.4 per cent).

11.  Anocther interesting trend, as noted by a recent report,” is the increase in anti-dumping
investigations by third countries againgt the EU asawhole, even in cases where the complaint contains
adlegationsof dumping by companiesin oneor two EU member Statesonly. Thereport noted that in the
pagt, third countries used to impose anti- dumping measures on imports originating from one or severd
EU member States but not on the EU asawhole. In fact, the EU would become the largest target of
anti-dumping actionsiif dl the measures initiated againg the individua EU member States over the past
decade were added up (which would be around 380 cases or 15.5 per cent of total initiated cases).? In
addition, there has been arise in anti-dumping actionsinitiated by developing countries againg other
developing countries. Some of these have been the subject of WTO dispute settlement cases.”

12.  Asof 31 December 1999, there were 1,080 definitive anti- dumping duty measures (including
undertakings) in force, as notified (see table I11). Morethan 30 per cent (315 measures) of thesewere
maintained by the United States, dmost 18 percent (190) by the EU, 8 per cent (86) by South Africa,
nearly 7.5 per cent (80) by Mexico, morethan 7 per cent (79) by Canadaand nearly 6 per cent (64) by
India. These measures have mainly affected China (18.3 per cent), the EU (14.4 per cent and in most
casesitsindividual Member States), Japan (7.6 per cent), Taiwan Province of China (5.5 per cent), the
United States (more than 5 per cent), the Republic of Korea (5 per cent), Brazil (4 per cent) and India
(more than 3 per cent).

B. Countervailing measur es
13.  Countervailing measures have been used to alesser extent (see chart K). Over the past decade,

285 cases of countervailing duty were initisted and notified. Of these, 210 (or 74 per cent) were
initiated by developed countries and 75 (26 per cent) by developing countries, including economiesin
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trangtion

14. For the period, 1990-1994, 185 cases of countervailing duty were initiated— 125 (or 68 per
cent) by devel oped countriesand 60 (or 32 per cent) by devel oping countries (see chart G). Themgor
users of countervailing duty measures werethe United States (77), Austrdia (41), Brazil (24), Mexico
(17) and Chile (14). The main targeted parties were Brazil (16), the EU (12), South Africa(10), Italy
(8), Venezuda (8), China (7), Malaysa(7) andtheUnited States (7) (seechart H). Therehasbeena
dedinein the initiation of investigations of countervailing duty since the entry into force of the WTO
Agreements. During the firg five years of operation of the WTO, there were about 100 notified cases,
most of whichwereinitiated by the EU (33) and the United States (33) (seechart 1). Themain targeted
parties were India (16), Italy (10), the Republic of Korea (9), EU (7), Indonesia (6), Thaland (6),
Tawan Province of China (6) and South Africa (5) (see chart J).

2. THE APPLICATION OF ANTI-DUMPING AND COUNTERVAILING
MEASURESAND ITSIMPACT ON MEMBER STATES, IN PARTICULAR,
DEVELOPING COUNTRIES

15.  Anti-dumping and countervailing measures are legitimate trade remedies permitted under the
GATT/WTO rules. However, asthey can beinvoked rdaively easly and sdlectively compared to other
trade measures, anti-dumping measures are now the most frequently used trade remedies. The
gpplication of anti-dumping measures has become amechanism under which Governments can cedeto
strong sectord protectionist pressureswithout deviating from the overall direction of their trade policy.
According to a controversa 1996 OECD study, 95 per cent of anti-dumping cases are actudly
designed to safeguard domestic industry from increased imports, and 5 per cent are related to anti-
competitive practices®

A. K ey sectors affected by anti-dumping and countervailing duty measur es

16.  Anti-dumping and countervaling measuresinitiated over the past decade cover alarge number
of tariff lines. As shown in chart F, sectors that have been most affected by anti-dumping cases are:
metas and articles thereof (accounting for 727 initiations, or dmost 30 per cent of the total cases);
chemicas (404 initiations orl6 per cent); plastics (282 initigtions or 11 per cent); machinery and
eectrica equipment (254 initiations or 10 per cent); textilesand clothing (197 inititions or dmost 8 per
cent); pulp (111 initigtions or 4.5 per cent); and stone, plaster and cement (91 initiations or dmost 4 per
cent). Chart L shows the products most targeted by countervailing measures. These are base metas
(118), prepared foodstuffs (44), liveanimasand anima products (26), textiles (21), vegetable products
(15), plastics (13) and chemical products (11). Since the srengthening of the multilaterd disciplineson
safeguards — induding the prohibition and dimination of voluntary export restraints (VERS), and the
phasing out of MFA quotas under the ATC — there has been clear evidence of anincreased resort to
anti-dumping and countervailing measures in particular sectors, notably stedl products and textiles.
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17. A recent report by Barringer and Pierce (2000)° pointed out that the United States sted

industry over the past three decades has gone through the following different periods of protection:

“voluntary restraint agreements (VRAS) from 1969 to 1974; a Trigger Price Mechanism (TMP) from
1978 to 1982; a decade of new VRASs from 1982 to 1992, and findly the most recent eraof twin sets
of massve anti-dumping and countervailing duty (AD/CVD) litigation (1992-93 and 1998-99).”

According to the report, after the second set of VRAs expired in March 1992, the United States steel
industry filed AD/CVD petitions againg virtudly dl flat-rolled stedl productsfrom 21 countriesin June
1992, affecting US$3.5 hillion in annua foreign sourcing by United States consumers. While the
investigations proceeded as expected at the United States Commerce Department, the United States
Internationa Trade Commission ultimately rejected approximately haf of the petitionsfor lack of injury.
Anti-dumping and countervailing dutieswereimposed on the remainder. The report points out thet, asof
1 August 1999, of 286 United States anti-dumping orders, 110 (or 37 per cent) were stedl-related.

18.  Whiletheimpostion of high AD/CVD duties on sted products cost United States consumers
billions of dollars,"® the export interests of the countriesaffected by these messure were aso Sgnificant.
According to United States trade data,** Argentine exports of carbon steel wire rod to the United
States declined by 96 per cent following the issuance of the order with export volumes dropping from
68,335 net tonsin 1983 to 2,756 net tonsin 1997 (the year after theimposition of the duty). Exports of
the same product originating from Mexico aso dropped by 94 per cent— from 2,882 tonsin the year
preceding the imposition of the duty to 112 tons the year after. Thereis evidence that imports have
sharply declined or ceased in numerous other cases such as steel wire rope from Jgpan and from the
Republic of Korea, and roller chain, other than bicycle, from Japan.

Why has the steel sector become a prime target of anti-dumping and countervailing
actions? Has this had a significant effect on trade?

19.  According to available information,™ during the firgt five years of operation of the WTO
Agreements, nearly 20 per cent of the anti-dumping measures initiated by the EU were related to
textiles This made the EU the most frequent user of anti-dumping mesesures againg textiles. These
measures were primarily amed at imports from developing countries. Since many imports of textiles
from developing countries had dready been subject to quota restrictions, they experienced what has
been described as a “double jeopardy” Stuation.

20.  Areview by the Internationa Textiles and Clothing Bureau (ITCB, 1999/2000) of EU anti-
dumping meeasuresin this sector reveasthat: (i) theratio between initiation of anti-dumpinginvegtigations
and find measuresfor textilesisaround onethird, thelowest among the key sectorsinvestigated; (ii) the
products targeted have been mainly fibres, yarns and fabrics (i.e. productsin theupstream segment of
the textile chain); and (iii) the number of measuresin the textiles sector surpassed thosein other sectors
with the exception of sted products™ The review aso indicates cases of repeated recourse to AD
action againgt severd productsfrom anumber of devel oping countrieswhose exportsof these products
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had dready been under restraint. For example, in the case of importsof grey cotton fabricsoriginating
from China, Egypt, India, Indonesia, Turkey and Pakistan, and of importsof bed linenfrom Egypt, India
and Pakigtan, the EU repeatedly initiated severd investigations from 1994 to 1997. These so-cdled
“back to back” investigations have caused concernto textile exporting countries. According to anayses
by thel TCB, the tradevolume of the Six targeted countriesin total importsof cotton fabricsby the EU
fdl from 121,891 tonsin 1994 to 88,306 tons in 1997. Their market share declined from 59 per cent in
1993 to 53 per cent in 1996, and againto 41 per cent in 1997. Theannud growth rate of their exports
to the EU market dropped sharply from 4 per cent inaprior period (1988-1994) to minus 10 per cent
in the period of investigation. Eventudly, the case was dropped with no anti-dumping dutiesimposed.

Will the phasing out of MFA quotas under the ATC lead to an increase in anti-
dumping actions in this sector as has been expected by some leading economists?

B. Themajor problemsfaced by developing countriesin defending their exportsallegedly
being dumped or subsidized

21.  Asindicatedinsection 1, 66.6 per cent of thetota anti-dumping actionsinitiated during thefirst
fiveyears of operation of the WTO Agreementsweretargeted a developing countries. Thishas crested
ingability and uncertainty in the markets for many devel oping countries, affecting both production and
employment. The adverseimpact of these measures on devel oping countriesmay be much greeter than
the actua trade involved as the initigtion of anti-dumping and countervailing actions can have an
immediate impact on trade flows and prompt importers to seek dternative sources of supply. Evenif
find duties are not imposed, as demonstrated in the grey cotton fabrics case described above, the
initigion of investigations entails a huge burden for respondents, in particular, those in developing
countries. In some cases, it would seem that petitionersinitiate actions or threaten such initiation only to
“harass’ importers, as they are often aware tha the outcome of the investigations are likely to be
negative and that they are not required to pay the legal fees of successful defendants. (Of course, if the
cases are successful, the exporters do not have to pay the legd fees of the domestic industry ether).
Consequently, suppliers often raise prices or withhold suppliesto avoid being drawn into such action.

22.  Anti-dumping and countervailing investigations are a so frequently used by established suppliers
to dissuade new entrants that are particularly vulnerable as they usudly need to offer their products at
lower prices. A typica casein this regard was that of General Motors of Canada Ltd. and Ford
Motor Co. of Canada Ltd. v. Hyundai.™ Another exampleis the sdmon case between the United
States and Chile.*®

23.  Smdl and medium-Szed exporting firmsin developing countries have difficulty defending their
interests because of the complexities of the sysem and the costs of cooperation in invedigation
proceedings.”” And generdly their Governments can provide them with only limited, if any, assstance
for defending their cases. Asareault, the percentage of casesresulting in measuresisusudly higher for
imports from devel oping countries than for those from developed countries.™®
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24.  WTO rulesgoverning anti- dumping and countervailing actionsinvolve obligationswith repect to
investigatory procedures, adminigtrative and judicia practices, review procedures of the importing
countriesand eventua recourseto the WTO dispute settlement mechanisms. Effortsto establish greater
precision and predictability in theruleswith aview to facilitating trade haveled to increasing complexity
of the WTO rules. In generd, the greater degree of complexity in AD/CVD procedures weighs
disproportionatdy againgt developing countries and their smal firms as they have rddively less
developed adminigtrations, incomplete knowledge of laws, regulations and adminigtrative practices of
the importing countries and less expertise in deding withdlegations of dumping and subsidization This
creates particular problems for them in effectively defending their rights and interests in the complex
proceedings. As a result, some exporters from developing countries Smply prefer to withdraw from
markets.

In this context, the experts may wish to provide concrete examplesof: (i) the difficulties
and challenges that devel oping country Gover nments and firms, especially their SMEs,
are facing in responding to allegations of dumping and subsidization; and (ii) concrete
examples of how the initiation of anti-dumping actions have led to the withdrawal from
markets or to the pre-emptive raising of prices.

25. Countriesthat arein the process of trangtion to amarket economy, particularly those that have
made significant progressin their economic reforms, aretill considered as* non-market economies’ by
their mgjor trading partners. These trading partners continue to use discriminatory criteria (i.e. usng
surrogate val ues from comparable market- economy countries) to valuethe factors of productioninthe
“non-market economies’. As these surrogate values are frequently arbitrary,™® they often resultin high
— sometimes extremey high — dumping margins for the “non-market economy” exporters.® While
the methodol ogies used for “non-market economies’ arelegitimate under the GATT/WTO rules? itcan
be argued that such methodol ogies should no longer apply because they are limited to countrieswhich
have a“complete or substantialy complete’ monopoly of their trade and where “dl domestic pricesare
fixed by the sate,” astuationwhichisnow rare. Asmany “normarket economies’ aredso developing
countries, their disadvantaged situation is also noteworthy.?

Can examples be given where the application of a*“ non-market economy” provision has
resulted in exceptionally high AD duties, or more frequent resort to AD actions? Can
administering authorities explain how they attempt to ensure fairnessin calculating the
surrogate values?

C. The major challenges faced by developing countriesin usng AD/CVD measuresto
protect their domestic industriesfrom injury imports

26.  With the sgnificant reduction of tariffs and dimination of non-tariff measures by developing
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countries, their Governments are under increasi ng pressure to use anti-dumping and countervailing duty
actionsto protect their domesticindustries againgt injury fromimports® Sincetheentry into force of the
WTO Agreements, many developing countries have adopted anti-dumping legidation.?* In addition, a
number of countries that are currently in the process of acceding to the WTO have aso adopted
rdevant nationa legidation or are preparing to do 0.

27. Many developing countries are facing difficulties in applying anti-dumping and countervailing
actions. Such impogtion requires substantid financiad and human resources and expertiseto carry out
the detailed investigations in order to comply with the relevant provisions of the WTO agreements. If
they do not comply, they risk being brought before the WTO dispute settlement mechanisms, where
they have difficultiesin defending their interests.

Can concrete examples be provided to indicate the difficulties faced by developing
country administrations in applying anti-dumping and countervailing duties, and in
respecting the procedural and substantive provisions of the relevant WTO Agreements?
Can developing countries elaborate on the problems they have faced in WTO dispute
settlement proceedings?

3. IMPLEMENTATION OF THEWTO AGREEMENTSON ANTI-DUMPING AND
COUNTERVAILING MEASURES

28.  TheUruguay Round negotiations on anti-dumping resulted inthethird multilateral agreement on
this subject (on the implementation of Article V1 of the Genera Agreement on Tariffsand Trade 1994
(GATT 1994)) which introduced a grester degree of predictability in the gpplication of anti-dumping
measures. Themain thrust of the resulting WTO Agreement on Anti- Dumping (AAD) wasto harmonize
practices among the mgor users a the time. However, it did not result in limiting the scope of
goplication of anti-dumping actions.

29. Compared to the Tokyo Round Subsidies Code, the Uruguay Round Agreement on Subsidies
and Countervailing Measures (ASCM) provided more explicit definitions of subsidies™ and stronger,
clearer disciplines over subsdies, but aso on the use of countervailing duties. This may explain the
observed declinein theinitiation of countervailing investigations since the entry into force of the WTO
Agreements. On the other hand, it is possible that resort to subsidies may have aso decreased. In any
case, anti-dumping actions are perceived as“easer” and more “ paliticaly correct” asthey do not call
into question the exporting countries government policies. Since research and development (R&D),
regiond assstance and environmenta subsdies are no longer non-actionable, the application d
countervalling duty actions is expected to increase.

A. Disputesrelating to the application of AD/CVD measures

30. Since the entry into force of the WTO Agreement on 1 January 2000, 24 disputes related to the
AAD had been referred to the WTO dispute settlement procedures (as of 22 June 2000), accounting
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for 12 per cent of thetota disputes before WTO. The petitionersfor these anti-dumping disputes were
mainly, Mexico (6), the EU (4), the Republic of Korea (3), India(3), CostaRica(2), the United States
(2) and Japan (2); and the respondents were mostly the United States (8), the EU (2), Guatemda (2),
Mexico (2), Argentina (2), Ecuador (2) and Trinidad and Tobago (2). The main products involved
included sted products, cements and pasta.

31.  With respect to the gpplication of countervailing duty measures, six digoutes” have been
referred to the WTO dispute settlement proceedings. The petitioners werethe Philippines, Sri Lanka,
the EU (2), Canada and Chile; and the respondents were Brazil (2), the United States (3) and
Argentina. The main products involved were agricultura products.

B. Work at the WTO Committee on Anti-Dumping Practices

32. Pursuant to Article 16 of the Agreement on Anti- Dumping, the Committee on Anti- Dumping
Practices (ADP) was established to monitor implementation of the Agreement by WTO membersand
asaforumto “afford Membersthe opportunity of consulting on any mattersrelaing to the operation of
the Agreement and the furtherance of its objectives.”

33. Since the entry into force of the WTO Agreement, the Committee has conducted a series of
reviewson nationa legidation and their cons stency with the Agreement based on natifications submitted
by WTO members. During these reviews a number of issues, both procedurd and substartive, were
raised with respect to the implementation of the Agreement.

C. Discussions at the Ad Hoc Group on I mplementation

34. In order to further clarify and prepare recommendations on theissuesraised by the Committee
on Anti-Dumping Practiceswithrespect to theimplementation of the Agreement, an Ad Hoc Group on
Implementation was established. At its recent mesting, the group decided to set the following topics
adde from active condderdion: trestment of confidentia information, sampling methods, specia

circumstances, notification by exporting members, hearings, disclosure of essentia facts, public notices
and duty assessment. As decided by the Committee on Anti-Dumping, the group will take up the
following new topics price comparisons, de minimis import volume, cumulation, questionnaires and
requests for information, opportunities for industrid users and consumer organizations to provide
information and new shipper review. The group will discuss these new topics with the intention to
develop agreed understandings or recommendations on implementation for consgderation by the
Committee on Anti-Dumping.?® It has been widdly suggested that the group should be undertaking a
more ambitious work programme and producing more and faster results in the form of forma

recommendations on implementation of the Agreement on Anti-Dumping.®
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D. Discussions at the Informal Group on Anti-Circumvention Measures

35.  TheMarakech Minigteria Meeting which concluded the Uruguay Round decided to refer the
question of anti-circumvention measures to the WTO Committee on Anti-Dumping Practices for
resolution. In April 1997, the Committee on Anti-Dumping established an Informa Group on Anti-
Circumvention to continue the discussons and to make recommendations concerning these issues for
consideration. In October 1997, the Informa Group started to discuss the first topic in the agreed
framework, namely, "What conditutes circumvention?' However, after more than two years of
discussions the group has not made any substantial progress.®

36. Anti- circumvention measures are directed essentidly at two phenomena: (a) when an exporter
subject to anti-dumping duties assembles the product in question in a third country and continues to
export to the market in question from that country (third country circumvention); or (b) when the parts
and components are exported to the market in question and assembled there (importing country

circumvention).®* Anti-circumvention measures areexamplesof “ globalization” provoking atradepolicy
response. In the absence of multilateraly agreed rules on circumvention, anumber of WTO members
have unilateraly adopted anti- circumventionlegidation. Theseincludethe EU, the United States, aswell

as some devel oping countries such as Argentina, Colombiaand Mexico. It hasbeen suggested that the
problem of circumvention can be dedlt with as an issue under the rules of origin or classfication. Some
expertsand trade policy practitionersbelieve that the problem of "third country circumvention™ isdueto
the absence of codified and detailed multilateral non-preferentia rulesof origin.*? Asaresult of this, ad
hoc and discretionary practicesin defining origin have sometimes been used by the nationd investigating
authorities of theimporting countries. TheWTO Agreement on Rulesof Origin dearly stipulatesthat the
eventudly harmonized rules of origin shdl be used in dl WTO ingtruments of commercid policy.

However, it remainsto be seen if the find results of the harmonization of rules of origin will be suitable
for use in anti-circumvention cases.

37. Some experts and trade policy practitioners are of the view that a reasonable multilaterdly
agreed upon anti-circumvention provision is preferable to the current jungle. While suggesting that the
Dunkd draft of the Uruguay Round provides areasonable starting point for continued negotiations, itis
aso emphasized that precise definitions on key terms would be essential .

E. The WTO Working Group on Interaction between Trade and Competition Policy

38. The firda WTO Minigerid Conference held in Singapore in December 1996 decided to
establish a working group to study issues relaing to the “interaction between trade and competition
policy.” In addressing the relationship between competition policy axd anti-dumping messures, it
expressed the view that anti-dumping rulesaimed at protecting competitorsfrom dlegedly unfair trade,
whereas competition rules sought to protect competition. It aso found that anti- dumping messureswere
often used by firmsasadrategic toal to restrain or eliminate competitioninthe market aseven thethreat
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of anti-dumping action could have redtrictive effects on competition and induce exportersunilaterdly to
reduce their exports, raise their prices, or change their production location.*

39. Regarding the anti-competitive effects of anti-dumping and countervailing messures, some
expressed the view that the Working Group should consider ways and means to ensure congstency
between trade policy and competition policies, and that there was need to carry this out through
discussions on the existing anti-dumping measures® However, others opposed the review of anti-
dumping measures and suggested the Group should focus on competition policy instead and leavetrade
measures aone.*

40. Certain regional agreements, such as the Europesn Economic Area (EEA)* and the
Austrdia/lNew Zedand Close Economic Relation Trade Agreement,®® have succeeded in replacing the
anti-dumping regimes with competition policy. Anti-dumping has aso been diminated in the Canada-
Chile Free Trade Agreement (FTA).

F. Discussions within the context of the ongoing process of “implementation”

41.  Among the seps to rebuild the confidence of the international community following the
breakdown of the WTO Seettle Minigteria Conference, a programme for addressing implementation
issues and concerns was adopted at the meeting of the WTO General Council on 3 May 2000. Under
the programme, the Specid Sesson of the WTO Generd Council held the first round of discussons
from 23 Juneto 3 July 2000 to consider proposals on implementation, especialy those reflected in the
compilation of proposas in WTO document Job(99)4797/Rev.3 of 18 November 1999 and in
paragraphs 21 and 22 of the draft Minigerid Text of 19 October 1999 (WTO document:
Job(99)5868/Rev.1). It was a so decided that the Specia Session of the WTO General Council would
hold the second round of discussionson 18-19 October 2000. Anti-dumping and countervailing duties
were the subjects of many of these proposals.

42. Some of the proposds made to improve the AAD relate to aspects which may need
adjustments and/or refinementsto take into account differencesin production and accounting methods.
Others rdlating to implementation aspects concern difficultieswhich may arise, not asaviolation of the
obligations contained in the AAD, but rather from nationd practices making full use of the flexibility

resulting from imprecise and ambiguous provisons in the AAD. The following issues have been

suggested as crucid to the improvement of the anti-dumping and countervailing duty regimes:

(i) The "5 per cent representative test rule”
43. In determining the margin of dumping, the norma vaue based on sdesin the domestic market is

preferred to the other dternatives (which entail complicated cdculations and may lead to high normd
vaues). Before the entry into force of the WTO Agreement, the importing countries used different
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bases to cdculate the threshold for assessng whether sdes in domestic markets were sufficient for
determining normd vaue. Footnote 2 of Article 2.2 of the AAD sets a predictable and transparent “5
per cent representativetest rule’. Under thisrule, insufficient domestic sdes may be deemed to bethose
representing lessthan 5 per cent of the sales exported to the market in question. However, alower retio
should be acceptable if it is nonetheless of a sufficient magnitude to provide for a proper comparison.
Theideabehind theruleisthat smadl transaction volumesmay entail prices reflecting circumstances that
are not representative of a norma market Stuation.

44, However, as pointed out by some experts, *the problem hereisthat thereisalack of darity in
the AAD asto how the “5 per cent rule” should be gpplied; the rule, as currently set out, perhapstoo
eadly resultsin usable sdesbeing rgected. While some WTO members gpply the“5 per cent rule” ona
global basis(i.e. al domestic salesare measured againg al export sesof the product concerned and if
the “5 per cent rule” is passed, al domestic salesare used), othersapply it differently. *® Nearly aways,
the typesof goodsexported are different from those sold on the domestic market. In such agtuation, a
aglobd leve, the “5 per cent rule” will be passed. But, for each typeof good exported, there may bea
relatively smdl quantity of exactly the sametype of good sold domestically and resort can then behadto
congtructed normd vaues. In order to minimize such ambiguities and to maximize the use of actud
prices, some improvements are clearly needed inthe AAD.

What isyour national experience in making use of this provision? What impact hasthis
provision had on the determination of normal value? Could the application of thisrule
lead to unreasonable results? Do you have any suggestion on how to amend or better
administer and implement the AAD in this respect?

(i)  Salesbelow cost of production

45.  For cydicd products, such assynthetic textiles (which rely heavily on petrochemicas), sted and
semi-conductors, a certain amount of sales below cost of production may occur, especialy where the
cycleisat the bottom — aproblem peculiar to the business cycle. With respect to other products, such
as consumer eectronicsand office automation equi pment, the product cycleis moreimportant because
products constantly change. Once new modes are introduced at premium prices, old models are then
often sold at basement prices.

46.  Article VI of the GATT and previous anti-dumping codes did not address the issue of sales
below cost. However, an informal agreement between the mgjor users, at that time, of anti-dumping
measureswasreached in 1978. Thisinformal agreement wasbasicaly taken over inAAD Article2.2.1
(asindicated initsfootnote 5) sal es below cost of production— 20 per cent threshold. The provisonsof
the AAD on sdlesbelow cost areastep forward because they provide detailed rules and therefore limit
the amount of discretion that can be exercised by authorities. However, therulesare till very redtrictive
and permit unreasonable findings of dumping. Thus, thereis aneed to increase the subgtantia quantity
test from the present 20 per cent threshold to a higher percentage. Some experts have suggested that
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the threshold should be raised to 40 per cent.*

Under what circumstances do sal es-bel ow-cost reflect commercial considerationsrather
than an intention to dump? If the suggested threshold reflects the realities of business
cycles, do youwishto consider it and take into account the experiencesgained during the
operation of the Agreement? Do you have alternative ideas or justifications for a
threshold?

(iit) ~ Minimum volume of profitable sales

47.  Itisgenerdly consdered acceptable to ignore domestic sales below cost in cases where the
average sdling priceisbelow the average cost during theinvestigation period. However, in most cases,
the Situation ismore complicated and the average saes price will be above average cost, yet substantial

sdes below cost may occur. Two questions then arise. Should norma vaue be based on al domestic
sdes, including those made a a loss? Secondly, under what circumstances should saes prices be
ignored dtogether? Thefirgt question has been discussed above. However, thereisno guidance onthe
minimum volume of profitable sdesto beused for norma va ue (the dternative being constructed norma

vaue). Some countries have an explicit volume prescribed in their legidation (there must be aminimum
of 30 per cent of domestic sales made at a profit in order for the profitable pricesto be used).** Some
have an informd guiddine minimum of 10 per cent of domestic sdes, while others have no minimum

requirements. It is suggested that there should be a consistent approach on this issue between WTO
members, asthese different gpoproaches can produceradically different dumping marginsfrom the same
data set.

Can these different approaches produce radically different dumping margins from the
same data set? If so, what thresholds do you suggest for establishing a consistent
approach to thisissue?

(iv)  Needfor clarification of imprecise expressions

48. In the determination of domestic prices, Article 2.2 of the AAD refers to the expressions of
“ordinary course of trade’” and “particular market Stuation”. As these expressons are vague and
imprecise, they can beinterpreted in different ways. For example, the term “ordinary course of trade”
can be explained as“ ordinary course of trade by reason of prices’ (e.g. where prices are below cost),
or as “ordinary course of trade by domestic pricesto related customers’ (i.e. transfer prices).

49.  Another ambiguity in Article 2.2 of the AAD concerns the use of other companies pricesin
addition to cost of production or export pricesto athird country.

50. It has been suggested that clarificationsto this Article are required with aview to reducing the
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degree of uncertainty facing exporters and curbing the discretion of the anti-dumping authorities.

What imprecision in the AAD can provide excessive flexibility to administering
authorities in determining dumping, and injury and in calculating dumping margins?

(V) The problem of the reasonable profit margin in constructed normal values

51.  Artice 2.2 of the AAD provides that a constructed norma vaue must include a reasonable
amount for profits. Article 2.2.2 provides two concrete examples of manners in which profit margins
may be caculated. Inthe caseof H-beams*® for example, WTO panels have held that these methods
are, by definition, reasonable. Y, it isafact that the resulting profit margin may be very high— more
than 36 per cent asin the H-beams case. Thus, it is suggested that there is a need for revison of the
AAD provisonsin thisregard.

Have you had experience with cases wher e the reasonable profit margin calculated in
accordancewith Article 2.2.2 was unusual ly high with respect to the product concerned?

(vi)  Comparison between export price and normal value

52.  Article 2.4 of the AAD requires that the comparison between export price and norma vaue
should be done on aweighted average-to-weighted average basis, or on a transaction-to-transaction
bass, subject, however, to three mgor exceptions. In practice, this rule has been viewed as rather
vague, as a result of which it can be gpplied with discretion by the nationd investigating authorities.
Second, somejurisdictionstake the position that the provison appliesonly to origind investigationsand
not to annual reviews. Third, somejurisdictionstakethe position that inter-modd zeroing isdtill dlowed.
Therefore, it is suggested that the exceptions should be abolished and it should further be clarified that
wel ghted average-to-weighted average or transacti on-to- transaction comparisons should be made both
inorigind and in review investigations, and not only intra-model, but o inter-modd.

Which method do you apply? Have you encountered instances wher e use of one method
rather than another had a significant impact on the result of the case? Have you
encountered other problems than those signaled here?

(vil) Method of calculations and adjustmentsin the determination of normal value

53.  Indeveoping countries, in particular, it may often beimpossible to distinguish in awarehouse
the amount of domestic inputs and imported inputs utilized in the production of afinished product. This
may be an excuse for authorities to rgect duty drawback claims, resulting in excessive norma values
and high dumping margins

54. Normally export credit terms are netted back to the ex factory prices. However, practice
indicates that, unless the credit terms are laid down in a contract or letter of credit, they have to be
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disregarded. Such formd arrangementsare normaly concluded in export transactionswhen deding with
foreign dients and are consequently deducted from the export vaue calculations. However, the same
dtuation inthe domestic market may vary given the actud businessrdationsin the home market where,
in some cases, credit termsare not supported by aformal contract or aletter of credit. Thismay lead to
disregarding the credit terms in the determination of normd vaue while accounting for it in the
determination of the export price. Thisasymmetry may lead to adumping finding that has much moreto
do with the way business is conducted than the concept of unfair competition.

Have you encounter ed problemswith duty drawback, credit terms, level of trade or other
adjustment issues? Could you give examples? Should there be special and differential
evidentiary treatment for developing countries?

(viii) Deminimis margins

55.  Article 5.8 of the AAD provides that anti-dumping duties shdl not beimposed, if the dumping
marginislessthan 2 per cent, expressed as a percentage of the export price. However, some countries
so far have gpplied thisstandard only to newly initiated cases not in review and to refund cases. Thishas
been upheld by the WTO panel on DRAM S (Dynamic Random Access Memory Semiconductors).* It
has been proposed that this margin be raised to 5 per cent.

Would anincreasein thethreshold provide meaningful benefitsto devel oping countriesin
practice?

(ix)  Standing (or thethreshold for determining whether a“major proportion” of the
industry supports an anti-dumping complaint)

56. Recourse to an anti-dumping action dways sartswith acomplaint received from the domestic
producers of goods that compete with the imported goods. In order to make the complaint by the
domestic industry stand up to injury andysis, it must be made by or on behdf of the domesticindustry
and must be supported by producers whose collective output of the goods represents 25 per cent or
more of total domestic production, and more than 50 per cent (volume-wise) of the producers must
support the complaint.

57.  Thisthreshold for determining whether a“mgor proportion” of the industry supports an anti-
dumping complaint is not clearly defined. It could include a Stuation where less than 50 per cent of
production isconsdered to be the domestic industry. Using the 25 per cent complainants standing test,
for example, isliteraly consstent with the WTO. However, using 25 per cent asthe basisto determine
a“mgor proportion” potentidly dlows the injury andyss to be done on the basis of aminority of the
industry. There are cases whereit is clear that the complainants are the least efficient producersin the
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market and such a low threshold dlows decisons on injury to be made on the bass of an
unrepresentative sample of the industry. As a result, the various WTO members have used different
criteriain defining the “mgor proportion”.

58. Furthermore, it should be noted that the lower criteria used in practice are dso due to the
interpretation of theterm “related” . According to Article4.1(i) of the AAD, producersthat are“related
to the exporters and importers’ are excluded from the caculation, thusleaving the effective thresholds
bel ow the 50 per cent and 25 per cent stated in Article 5.4 of the AAD. Asthe process of globaization
advances, morefirmswill beinvolvedin both domestic and foreign production of the same product and
thus, therewill beatendency for thesethresholdsto be further eroded over time. Inthisregard, ameatter
of particular concern is the footnote to Article 1.2 of the WTO Agreement on Rules of Originwhich
explicitly excludes from its scope of gpplication the definition of domegtic industry in anti-dumping
proceedings as this may dlow the invedtigating authorities to continue to use arbitrary standards for
determining whether a domestic producer is redly “domestic”.

59. Lagtly, because of confidentidity, it isoften impossbleto verify authorities Satementsthat the
25 per cent and the 50 per cent tests have been met. Yet WTO panels have held that exporters have
the burden of proof on this point, if they wish to chdlengeiit.

Have you encountered examples of producers who account for a relatively low
proportion of domestic production successfully initiating anti-dumping actions? Haveyou
seen cases wher e you had doubts as to whether the tests had been met, but could not get
access to the relevant information?

(x) De minimisinjury (or negligible import volumes)

60. Thedeminimisinjury Sandard isset in Article 5.8 at less than 3 per cent of importsinto the
market in question. Some WTO members (e.g. the EU) haveintroduced astandard in relation to market
share (i.e. de minimis imports are those with lessthan 1 per cent of market share). The problem with
such aprovision isthat tota consumption (which isrequired to caculate market share) isoften only an
estimate. To this extent the 3 per cent test ismore reliable and likely to be more consastent. However,
the greeter reliability of the 3 per cent test does not dter thefact that thisisstill arather small proportion
of tota imports, and in fact, can often be a very amdl figure in terms of the overal market for the
product concerned. As aresult it is often difficult to see how such a proportion of imports could be
congtrued as causing injury. It has been proposed that this be increased to 5 percent.

Would such an increase in the de minimis share of imports avoid the application of anti-
dumping duties?

(xi)  Article 3 of the AAD

61.  Withregard to the determination of injury, theinadequate gpplication of Article 3of theAAD In
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concrete cases has become a matter of concern rather than the provison itsef. In particular, more
trangparency should be provided in the caculation of injury margins. Furthermore, athough both the
injury and dumping margin must be caculated, the anti-dumping duty should reflect the lower of these
two margins.

Can you cite some examples or shareyour experience asto how Article 3 of the AAD has
been applied in concrete cases?

(xii)  Lesser duty rule

62. A key provison of Article VI of theGATT (1994), reiterated in Article 9, isthat anti-dumping
duty shdl not exceed the margin of dumping established. Indeed the text saysthat it isdesrable that a
lesser duty be imposad if that would be sufficient to remove the injury being caused (often called the
lesser duty rule). However, thislatter point isnot acompulsory requirement, and not al membersfollow
it. Thisis a matter for nationa legidation but, even gpart from grounds of equity, it is in the broader
nationd interes to follow a lesser duty rule ingtead of giving the domestic industry concerned what
would condtitute additiona protection, albeit not incons stent with the member’ SWTO obligations. It has
been proposed that the lesser duty rule be made mandatory.

Can you provide examples of where the lesser duty rule has not been applied? Doesthe
lesser duty rule in your experience meaningfully minimize the level of dutiesimposed?

(xiii) Duration (or Sunset Review)

63.  Anti-dumping and countervailing actions are supposed to be temporary measures. In redlity,
many measures have remained in placefor along time and some even for decades. For example, anong
the measuresin force at 31 December 1999 as natified by the United Statesto the WTO, anumber of
cases have been maintained for almost three decades.™ Despite someimprovements as aresult of the
sunset reviews, it is clear that thereis aneed for further improvements with aview to preventing these
measures from becoming long-term trade obstacles. The major problem is the difficulty faced by the
exporters concerned to establish that dumping and injury are not likely to continue or recur as Article
11.3 of the AAD dlows nationd authorities to administer their sunset reviews in a narrow manner. In
order to improve the Situation, some practitioners have suggested that the “ standing” threshold should
aso be clearly specified in thisregard and must be met before any decision on whether or not an anti-
dumping measure should be continued. Clear standards and procedures should be established for
determining whether injury is likely to continue or reoccur.*

|Wnat are your views and experiencesin this regard?1

(xiv) Special and differential treatment for developing countries
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64.  Although Article 15 of the AAD recognizes that specid regard must be given by developed
country members to the specid Stuation of developing country members when consdering the
gpplication of anti-dumping measures, such provison is only a best-endeavour clause. Consequently,
members have rarely, if a dl, explored the possbility of congructive remedies before applying anti-
dumping duties againgt exports from developing countries.

Based on your experience, what ways and means do you suggest for providing
meaningful benefits to developing countries?

65. Findly, a quedion that concerns dl the issues raised in this last section concerning
implementation needs to be addressed.

Do youwish to shareyour country’ sexperiencesand national practicesinrelationtothe
specific points raised above, and suggest ways and means to address the specific
concer ns which may have arisen during the implementation of the AAD?
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Chart B

Anti-dumping actions taken during the period,
1/1/1990-31/12/1994 by initiating parties
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Chart C

Chart D
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Chart E

Anti-dumping actions initiated during the period,
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Source: WTO Rules Division database
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Chart G

Countervailing actions taken during the period,
1/1/1990-31/12/1994 by initiating parties
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Chart K

Countervailing actions initiated during the
period, 1/1/1990-31/12/1999
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M AJOR USERS OF ANTI-DUMPING M EASURES
1990 -1994 1995- 1999 1990 - 1999
Users Number of Users Number of Users Number of
Anti- Dumping Anti-Dumping Anti-
Measures Measures Dumping
initiated initiated Measures
initiated
Audrdia 260 EU 189 EU 372
United States 219 India 140 Augrdia 360
EU 183 United States 132 United States 351
Mexico 139 South Africa 129 Mexico 176
Canada 99 Audrdia 100 Argentina 156
Brezil 67 Argentina 96 Canada 155
Argentina 60 Brazil 68 India 155
New Zedand 30 Canada 56 South Africa 145
Turkey 28 Rep. of Korea 41 Brazil 135
Poland 24 Mexico 37 Rep. of Korea 60
Rep. of Korea 19 Indonesia 33 New Zedand 54
South Africa 16 Venezeula 26 Turkey 39
India 15 New Zedand 24
Colombia 14 Peru 22
Austria 9 Egypt 21
Israel 21
Mdaysa 16
Philippines 12
Turkey 11
Colombia 10
Other 72 Other 45 Other 325
Tota 1254 Tota 1229 Totd 2483

Source:  WTO Rules Division database.
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Tablell
Parties Affected by Anti-Dumping Measures
1990-1994 1995-1999 Total
Number of Number of Number of
Anti- anti- anti-
Affected dumping Affected dumping Affected dumping
parties measur es parties measur es parties measur es

China 149 China 159 China 308
United States 105 Rep. of 98 United States 184

Korea
Rep. of 73 United States 79 Rep. of 171
Korea Korea
Brezil 65 Tawan, 60 Japan 121

Province of

China
Japan 63 Japan 58 Tawan 112

Province of
China

Tawan 52 Germany 50 Brazil 107
Province of
China
Germany 49 India 48 Germany 99
Thalland 37 Indonesia 47 India 85
India 35 Russian Fed. 47
France 35 Brazil 42
United 32 Thaland 41
Kingdom
Ity 27 France 26
Russian Fed. 27 Spain 24
Indonesia 23 Ity 23
Mdaysa 22 United 23

Kingdom

Source: WTO Rules Division database.
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(As of 31 December 1999)

Measures Maintained by parties

Affected parties

Number of | Percentage of Number of Per centage of
M easur es total M easur es total
United 315 29.2 China 198 18.3
StatesP
EU 189 17.5 EUJ 167 154
South Africa 86 8 Japan 82 7.6
Mexico 80 74 Tawan 59 55
Province
of China
Canada 79 7.3 United 56 5.2
States
India 64 6 Rep. of 52 5
Korea
Argentina 45 4 Brazil 43 4
Audrdia 44 4 India 33 3.1
Brazil 38 35 Russan 33 3.1
Fed.
Turkey 36 3.3 Thailand 29 2.7
Rep. of 26 2.4 Romania 20 2
Korea
Other 78 7.4 Other 308 28
Tota 1080 100 Totd 1080 100

Source: WTO documents G/ADP/N/59 series.

*** |ncluding undertaking
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P Measuresin force as of 30 June 1999
J Including measures affecting itsindividual member-States
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importsfel from 38,000,000 unitsin 1984 (the year before the initiation of the AD action) to 3.2 per
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complaint by the Philippines, Brazil —imposition of countervailing duties on desiccated coconut
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