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| ntroduction

1. This is the ninth report to the Governing Council of the United
Nat i ons Conpensati on Comi ssion (the “Comm ssion”) submtted pursuant to
article 38(e) of the Provisional Rules for Clains Procedure (the “Rules”),
by the “D1” Panel of Conmi ssioners (the “Panel”), being one of two Panels
appointed to review individual clains for damages above US$100, 000
(category “D’' clains). 1/ This report contains the determ nations and
recommendati ons of the Panel in respect of the fifth instal nent, conprising
520 category “D’ clains, subnmtted to the Panel by the Executive Secretary
of the Conmm ssion pursuant to article 32 of the Rules on 20 July 1999.

2. The 520 clains contain |loss types for which methodol ogi es have
al ready been devel oped (“application clains”) 2/.

3. The Panel began its review of the fifth instalment on 20 July 1999.
In addition to regular comunications, the Panel met at the Commission’s
headquarters in Geneva to consider the claims on the follow ng dates: 18-21
July 1999, 6-8 Septenber 1999, 15-17 Novenber 1999, 20-21 Decenber 1999 and
27-29 January 2000.

. BACKGROUND

A.  Background infornmtion

4, The factual background relating to Iraq’ s invasion and occupation of
Kuwai t that was taken into account by the Panel in reviewing clains in the
fifth instalment is set out in detail inits First and Second Reports. 3/
5. The Panel has taken into consideration additional relevant material

i ncludi ng i nformati on acconpanyi ng the subm ssion of these clains provided
by the Executive Secretary pursuant to article 32 of the Rules, and
additional information and views presented by Governnents that have
submitted clains, and by the Governnent of Iraq, in response to the reports
submitted to the Governing Council by the Executive Secretary in accordance
with article 16 of the Rules. In addition, the Panel has been assisted by
expert consultants in the valuation of clains for D4(personal property)

| osses.

B. GCeneral |egal franework

6. The general |egal framework for the resolution of category “D' clains
is set out in chapter V of the Panel’'s First Report.

C. Applicable evidentiary standard

7. The issue of the evidentiary standard to be applied in review ng
category “D’' clains was addressed by the Panel in chapter VI of the First
Report and chapter Il of the Second Report. 4/ The Panel’s recomendati ons
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in these two reports were approved by the Governing Council in decisions 47
and 49 respectively. 5/ As with previous instalnents, the Panel has
reviewed the claims in the present instalnent and nmade its reconmendati ons
by assessing the docunmentary and ot her appropriate evidence as well as

bal ancing the interests of clainants, who had to flee a war zone, with the
interests of the Governnent of Iraq, which is liable only for damage caused
as a direct result of its invasion and occupation of Kuwait.

[1. NEWISSUES ARI SING I N THE APPLI CATI ON CLAI M5

8. Sonme of the application clains in this instalnment rai se new i ssues
that were not dealt with in any of the Panel’s previous reports. \Werever
clains gave rise to new i ssues not considered in previous instalnents, the
Panel ensured that these were resolved so as to be consistent with

est abl i shed net hodol ogi es. These new i ssues and the Panel’s determ nations
thereon are set out bel ow.

A. Jurisdictional issues

9. The Panel considered a claimby an individual who was living in Saud
Arabia. He clained personal property and incone | osses allegedly sustained
as a result of his being deported together with his famly from Saud

Arabi a pursuant to a royal decree, on the grounds that he was suspected of
collaborating with the Iragis. The Panel deternines that the claimis not
conpensabl e as the asserted | osses did not occur as a direct result of
Iraq’s invasion and occupati on of Kuwait.

B. Dl(Mney) issues: Claimfor departure costs

10. The Panel considered a Dl(nmoney) claimfor departure costs. The
claimis for the costs of the claimant’s airflight from Baghdad to Kuwait,
incurred by the claimant in an effort to |ocate his luggage that did not
arrive in Baghdad after his departure fromKuwait. The Panel deternines
that the claimant’s flight to Kuwait to locate his | ost |uggage, and
thereby mtigate his personal property |loss, is conpensable.

C. Dl(Money) issues: Gaimfor relocation expenses

11. The Panel considered a D1(nmoney) claimfor relocation |osses for a
claimant and his famly. The claimis for the costs incurred after
departing Kuwait and relocating to Cyprus for one year before noving to
Jordan. He clained acconpdati on costs, conprising rent, electricity and
wat er charges. The Panel determ nes that the clainant be awarded the

maxi mum for relocation costs fixed by the Panel, being the equival ent of
three nonths rental of the apartnent and the water and electricity charges
during that period. Rental expenses, water and electricity charges outside
that period can not be considered rel ocati on expenses of a tenporary and
extraordi nary nature. 6/
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12. The Panel considered a D1(nmoney) claimfor relocation costs for
packi ng, shipping and custons duty expenses that the clainant incurred for
the retrieval and delivery of his personal property in April 1993. The
Panel deternines that the claimis conpensable as the clainant’s retrieval
of his personal property nitigated his personal property |oss.

D. Dl MPA issues: Caimfor illegal detention

13. The Panel considered a DI(MPA) claimfor illegal detention. After
the invasion, the clainant, a national froman OECD country, continued to
work for his Iraqi enployer as his enployer advised himthat it was |ess
likely that he woul d be taken hostage if he was still working. The
claimant considered this to be his illegal detention. The Panel determn nes
that the claimfor DL(MPA) is not conpensable, as the clainmnt had agreed
to continue working for his enployer

E. D3(death): Medical expenses, support and nental pain and angui sh (MPA))

14. The Panel considered a D3(death) claimfor nedical expenses, support
and nental pain and anguish for the birth of the claimant’s stillborn
child. The claimant alleged that the Iraqi staff running the Kuwaiti
hospital where she gave birth to the child perforned an unnecessary and
unaut hori zed caesarean operation negligently which resulted in the child' s
death. A medical certificate fromthe hospital states that the child was
stillborn. The Panel deternmines that the claimant had failed to establish
a direct link between the stillborn birth of the child and the invasion and
occupation of Kuwait and, as a consequence, the D3(death) claimfor nedica
expenses i s not conpensable. The clainmant was however conpensated under
D2(personal injury) for both MPA and her nedi cal expenses for the serious
personal injury she suffered due to the |lack of post-operative care.

15. The Panel considered another D3(death) claimfor support and MPA and
a D2(personal injury) claimfor nmedical expenses and MPA. The cl ai nant,
his parents and sisters were involved in a bus accident in Iraq while being
evacuated fromKuwait. As a result of the accident, the claimnt’s parents
di ed and the clainmant’s youngest sister sustained conpound fractures to the
left leg. The Panel, being in agreenent with the principles set out in the
Second “B" Report, determnes that the death and personal injury clains are
conpensabl e. 7/ The Panel notes that the category “B" Panel of

Conmi ssioners took into consideration that nany clainmants involved in such
accidents had no other choice but to try and reach their hone by whatever
neans was avail abl e.

I'11. PANEL DETERM NATI ONS ON OTHER CLAI M5 IN THE FI FTH | NSTALMENT

16. As was the case in part one of the fourth instalnent, in the fifth
instalment all the clains have been designated application clains. At each
of its neetings in Geneva the Panel has therefore extensively revi ewed

i ndi vidual clains, exam ned the application of the nethodol ogi es devel oped
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by the Panel, and satisfied itself that the appropriate nmethodol ogi es have
been applied to the clains in the instal ment.

17. Sonme claimants failed to subnmt any docunmentation in support of
personal property |osses, and have not responded to requests for additiona
i nfornmati on pursuant to article 34 of the Rules. Sone clainmants failed to
prove their presence or residence in lraqg or Kuwait before or at the tine
of the invasion. The Panel deternines that no conpensation should be
awarded for those clains. One clainmant in the fifth instal nent has
withdrawn his claim

18. The Panel deferred its consideration of a small nunber of clains
because they contain | oss types that cannot be resolved in the fifth
instalment. These include clains for D8/ 9(business) |osses for which a
nmet hodol ogy is yet to be developed. 1In addition, the Panel has revi ened
clains in this instalnment with intangi ble property |osses and has deferred
themin order that further analysis can be undertaken and appropriate
princi pl es devel oped in considering such clains.

19. A nunber of claimants filed clains in category “D’' specifically for
interest on the value of their category “C’ or “D' clainms. In its First
Report, the Panel reconmended that interest be paid in accordance wth
Governi ng Council decision 16. 8/

20. The Panel has al so considered a nunber of clains for claim
preparation costs, including | egal and | oss adjusting fees. In a letter
dated 6 May 1998, the Panel was notified by the Executive Secretary that
the Governing Council intends to resolve the issue of claimpreparation
costs at a future date. Accordingly, the Panel takes no action with
respect to the clains for such costs.

I'V. CROSS CATEGORY | SSUES

21. Recommended awards in respect of clains in this instalnment are
reported net of deductions of “A’", “B" and “C’ approved awards. 9/
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V. RECOMVENDATI ONS
A, Awards by submitting entity
22. The annex hereto lists the awards recommended by the Panel for each

Government and international organization that has clainmants included in
the fifth instalnent. Each Governnent and international organization wll
be provided with a confidential |ist containing the individua
recomendati ons nmade in respect of its claimants. As will be seen fromthe
annex, against the total anopunt clainmed of US$119, 969, 976. 38 t he Panel has
recommended conpensation totalling US$45, 865, 923. 46.

B. Interest and exchange rates

23. The Panel reconmends that interest be awarded pursuant to its
determ nati ons as set out in paragraphs 64-65 of its First Report.

24, For purposes of cal cul ating recommrended amounts, the Panel has
converted currencies into United States dollars in accordance with the
rates set out in paragraphs 61-63 of its First Report.

25. In paragraph 39 of its Fifth Report, the Panel noted that where

| osses are clained for noney in currencies other than United States dollars
and it is established that the application of the exchange rate approved by
the Panel in its First Report would result in either under-conpensation or
over-conpensation of the claimant, the Panel determined that it will select
a conversion rate based on the evidence that nost closely conpensates the
claimant for the value of the |osses suffered. |In particular, this would
be applied in situations where the clai nant has submtted evidence that he
or she purchased the noney at a rate different fromthe rate adopted by the
Panel .

C. Corrections to previously reported clai mawards

26. In accordance with procedures set out in article 41 of the Rules for
the correction of award amounts previously reported in an instal nent and
approved by the Governing Council, the Panel reconmends approval of the
corrected ambunts as described in the foll owi ng paragraphs. 10/ A
confidential listing containing a revised breakdown of anbunts in respect
of individual claimants will be provided to the submitting entities
affected

1. Part one of the first instal ment correction

27. In respect of one D3(MPA) claim a recomendation for an award was
cal cul ated on the basis that only the claimant was eligible for
conpensation. It has now been shown that the claimincludes one other

fam |y nmenber who is also eligible to receive a D3(MPA) award and the Pane
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t herefore recommends that an additiona

award be made

The concurrent

recomended change to the submtting entity award is |isted bel ow

Pr evi ous r ecommended Corrected reconmended
Subnitting entity award (US$) awar d ( US$)
Kuwai t 1, 059, 075. 26 1, 062, 425. 26
2. Part one of the second instal ment corrections
28. Four clains in part one of the second instalnment require correction

In two of these clainmns,

conpensation was recomended for D1(MPA) on the

basis that the clains were nade only by the clai mant who subnitted the

claimform However

Kuwai t, made under article 41 of the Rul es,

pursuant to a representation by the Governnent of
t he Panel reconmends that

awar ds should also be made for fanmly nenbers included in the claim On
t he other hand, another claimsubnmtted by the Governnent of Kuwait and
approved in the sanme instalnment was treated as a family claimfor D3(death)

| osses, when in fact there was only one eligible clainmnt.

requires correction.

This claimalso

29. The fourth claimto be corrected was submtted by the Governnent of

I ndi a.

30. The concurrent

entity awards are |isted bel ow

In that claim end of termindemities were incorrectly deduct ed.

recomended changes to the respective submtting

Pr evi ous r ecommended Corrected reconmended
Subnitting entity award (US$) awar d ( US$)
I ndi a 393, 986. 27 400, 041. 27
Kuwai t 1, 728, 458. 48 1, 697, 556. 67
Third instal nent corrections
31. The Governnent of Kuwait, in its representation under article 41

referred to in paragraph 28 above,
menbers were to be included in the individual's DI(MPA) claim
reconmends this correction.
respective submtting entity award is |listed bel ow

also identified two clainms where fanmly

The Panel

The concurrent recomended change to the

Pr evi ous r ecommended

Corrected reconmended

Subnitting entity award (US$) award (US$)
Kuwai t 2,381, 113. 86 2, 399, 963. 86
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D. Subm ssion through the Executive Secretary to the Governing Counci

32. The Panel respectfully submits this report pursuant to article 38(e)
of the Rules, through the Executive Secretary to the Governing Council.

Ceneva, 29 January 2000

(Si_gned) R. K. P. Shankardass
Chai r man

(Si_gned) H M Joko- Smart
Comi ssi oner

(Si_gned) M C. Pryles
Conmi ssi oner
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1/ S/ AC. 26/ 1992/ 10.

2/ In the first instal ment of category “D’' clains, the Panel
devel oped net hodol ogi es for the followi ng | oss types: Di(nmoney); D1(nental
pai n and angui sh (“MPA”); D3(death); D4(notor vehicles); D6(loss of
i ncome); D10(paynment and relief to others); and D10(other). A full
description of the methodol ogies is set out at paragraphs 103 to 380 of the
“Report and Recommendati ons Made by the Panel of Conmi ssioners Concerning
Part One of the First Instal ment of Individual C ainms for Danages Above
US$100, 000 (Category “D' Claims)” (S/AC. 26/1998/1) (“First Report”). The
Panel devel oped nethodol ogies for the following | oss types in part one of
t he second instal ment: D2(personal injury) and D5(loss of bank accounts,
stocks and other securities). These methodol ogies are described in the
“Report and Recommendati ons Made by the Panel of Conmi ssioners Concerning
Part One of the Second Instal nent of Individual Cains for Damages Above
US$100, 000 (Category “D’ Cains)” (S/AC. 26/1998/11) (“Third Report”), in
par agraphs 41-115. Further, the Panel devel oped the nethodol ogy for
D4(personal property) losses in part two of the second instalnment. This
nmet hodol ogy is described in the “Report and Recomrmendati ons Made by the
Panel of Conmi ssioners Concerning Part Two of the Second Instal nent of
I ndi vi dual Cl ainms for Damages Above US$100, 000 (Category “D’" Clains)”
(S/AC. 26/ 1998/ 15) (“Fourth Report”), in paragraphs 30-57.

3/ See in particular chapter Il of the First Report and chapter IV
of the “Report and Reconmmendati ons Made by the Panel of Comm ssioners
Concerning Part Two of the First Instal nent of Individual Cains for
Damages Above US$100, 000 (Category “D’ Cains)” (S/AC. 26/1998/3) (“Second
Report”).

4/ See al so paragraph 8 of CGoverni ng Counci | decision 7
(S/ AC. 26/ 1991/ 7/ Rev. 1) which provides that “[s]ince ... [category D] clains
may be for substantial amounts, they nust be supported by docunentary and
ot her appropriate evidence suffi cient to denonstrate the circunstances and
the amount of the clained loss”. See also articles 35(c) and (3) of the
Rul es.

5/ S/ AC. 26/ Dec. 47 (1998) and S/ AC. 26/ Dec. 49 (1998).
6/ See para. 128 of the First Report.

7/ See paras 20-24 of the “Report and Recommendations made by the
Panel of Conmi ssioners Concerning Part One of the Second Instal ment of
Clains for Personal Injury or Death (Category “B" dains)”
(S/ AC. 26/ 1994/ 4) .

8/ Paragraph 1 of decision 16 (S/AC 26/1992/16) states that
[|]nterest will be awarded fromthe date the | oss occurred until the date
of payment, at a rate sufficient to conpensate successful claimants for the
| oss of use of the principal amount of the award.” See also paras. 64-65
of the First Report.

9/ See para. 21 of the "Report and Recommendations Made by the
Panel of Conmi ssioners Concerning Part One of the Fourth Instal ment of
I ndi vidual dainms for Danages Above US$100, 000 (Category "D' C ains)"
(S/ AC. 26/ 1999/ 21) .

10/ Article 41 states that:
“1) Conputational, clerical, typographical or other errors brought
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to the attention of the Executive Secretary within 60 days fromthe
publication of the decisions and reports, will be reported by the
Executive Secretary to the Governing Council

2) The CGoverning Council wll decide whether any action is
necessary. |If it is deternmned that a correction nust be nade, the
Governing Council will direct the Executive Secretary as to the
proper nethod of correction”.
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Annex
SUMVARY RECOMMENDATI ONS OF THE FI FTH | NSTALNENT
OF CATEGORY “D’ CLAI M5
Nunber of clains
Nunber of not reconmended Amount of
Submi tting Ampunt_cl ai med cl ai ms for paynent or conpensat i on
entity (Us$) recommended (deferred) al/ (Us$)

Al geri a 99, 695. 50 1 0 20, 010. 22
Australia 243, 321.59 1 0 100, 613. 39
Austria 193, 658. 40 1 0 31, 340. 52
Canada 1, 287, 398.01 10 1 (1) 311, 443.54
France 270,791.51 1 1 11, 015. 57
CGer many 593, 911. 80 4 1 288, 807. 51
G eece 145, 340. 00 1 0 20, 000. 00
| cel and - 0 (1) -
I ndi a 38, 145, 753. 53 179 30 b/ (5) 5,101, 591. 40
I rel and 840, 918. 00 1 1 167, 759. 24
| srael - 0 (1) -
Italy 692, 887. 58 3 0 128, 363. 61
Jor dan 10, 767, 960. 07 38 1 (1) 1, 626, 531. 98
Kuwai t 42,210, 244.61 121 2 (5) 31, 838, 923. 83
Lebanon 798, 692. 03 3 0 273, 550. 63
Mor occo 101, 785. 20 1 0 65, 875. 76
Net her | ands - 0 (1) -
Paki st an 1,422, 430. 60 5 (1) 617, 591. 08
Phi |'i ppi nes 110, 847. 00 1 0 39, 020. 02
Pol and 48, 961. 00 1 0 19, 134. 95
Sudan 1,927,272.21 13 (2) 367, 002. 85
Sweden 324, 341. 60 2 0 108, 508. 62
Syri a 510, 104. 61 6 0 313, 180. 53
Uni ted Ki ngdom 13,112, 235.51 33 6 (1) 2,007, 252. 42
United States of 5, 063, 997. 59 23 (2) 2,070,997.53
Anerica
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Nunber of cl ains
) Nunber of not recomrended Anmount of
Submi tting Ampunt_cl ai med cl ai ms for paynent or conpensat i on
entity (US$) recommended (deferred) a/ (US$)

UNDP Kuwai t 134, 993. 08 1 0 106, 407. 11
UNDP Washi ngt on 80, 719. 96 2 0 2,076.00
UNHCR Canada 533, 000. 00 1 0 95, 433. 57
UNRWA Gaza 308, 715. 39 3 0 133, 491. 58
Tot al 119, 969, 976. 38 456 43 (21) 45, 865, 923. 46

al Nurmber s in parent heses represent clains that have been deferred

for reasons set out

b/ I ncl udes one withdrawn claim

i n paragraph 18 of the report.




