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I. INTRODUCTION

1. In its resolution 1982/16 of 25 February 1982, the Commission on Human Rights,
inter alia, reaffirmed the legitimacy of the struggle of the oppressed peoplz of
South Afric:e, and their national liberation movemenis by all available means as well
ag the inalienable right of the people of Namibia to self-deberminabtion, freadom
and rational independence. It also reaffirmed once again that the practice of using
mercenaries against national liberation movements and sovereign States constitutes
a ¢riminal act and that the mercenavies themselves are criminals, and called upon
Governments to enact legislation declaring the recruitment, financing and training
of mercenaries in their ferritory, and their transit through it; to be punishable
offences, and prohibiting their nationels from serving ag mercenaries, and to
report on such legislation to the Secietsry-General.

2. The present report conbains summaries of replies received as of 15 November 1982
from Governments on action taken pursuant to the above-mentioned resolution, 1/ Jsny
additional replies will be reproduced as addenda to the prssent document.

1/ The full texts of the veplies received are available for consultation in
the files of the United Nations Secretariat.
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BELGIUM

[Original: FRENCH]
[26 May 1982]

3. The Government states that Belgium has enacted laws to combat the activities of
mercernaries. In this connection, reference may bhe made to articles 135 Eiﬁ et =eq.
of the Penal Code, the Lct of 29 July 1934 prohibiting private militias and
supplementing the Act of 3 January 1933 concerning the manufaciure and possession
of weapong and trade in arms and munitions, and lastly, the Act of 1 August 1979
concerning service with foreign armies ox troops on the territory of a foreign
State. 1/ Furthermore, Belgium is following very closely the work of the

Ad Hoc Committee on the Drafting of an International Convention against the
Recruitment, Use, Financing and Training of Mercenaries.

BOTSWANA

[Originel: ENGLISE]
[8 June 1962}

4. -The Government of Botswana gtates that it has enacted the Foreign Enlistment Act
which prohibits Botswana nationals from participating in the activities of Poreign
arinies unless with the authority and permission of the President of the Republic

of Botswana. Accordingly, it is a punishable offence for Botswana nationals to
serve as mercenaries. The recruitment, financing, training and transit of
mercenaries in Botswana is equally prohibited by law.

CUBA

[Original: SPANISH]
[21 July 1982]

5« The Republic of Cuba welcomes and places great value on the work being done by
the Ad Hoc Committee on the Drafting of an International Convention against the
Recruitment, Use, Financing and Training of Mercenaries {or the purpose of
establishing rules which will prohibit mercenary activities as an instrument of
imperialist aggression o perpetuate the oppression and the exploitation that still
exigt in various countries of Asia, Africa and Lafin America, and will determine the
responsibility incurred by countries which encourage such activities.

&, The Govermment of the Republic of Cuba therefore states in article 127 of the
Penal Code:

1/ See document 4/34/46/1960.
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", Any person who, with a view to obtaining payment of a wage ox other kind of
materisl remuneration, joins military forces entirely or partly made up of
individuals who are not citizens of the State in whose ferritory they intend

to take action shall be liable to a penalty of deprivation of liberty for

10 to 20 years or the death penalty.

"2, Any person who collaborates in or performs any other act designed directly
or indirectly to achieve the obJective referred to in the preceding paragraph
shall be liazble to the same penalty".

T. Finally, it should be reiterated that the legal ban on mercenary actlvltles must
also be fundamentsally universal in keeping with the fact that intrinsically they
constitute an international offence.

CERMAN DEMOCRATIC REFUBLIC

[Original: ENGLISH]
[4 June 1982]
8. The Governmeni of the German Democratic Republic refers %o the information on

the question of mercenaries which it transmitted to the thirty-fifth session of
the General Assembly. This information is summarized in document A/35/366/Add.l.

GREECE

[Original: ENGLISH]
[ 24 September 1982]
9., The Government refers o article 206 of the Greek Penal Code according to

which "he who recruits Greek citizens for military purposes to a foreign State
and he who facilitates such recruitment, is subject to imprisonment™.

10. The Government further refers to article 20 of the Code of Greek Citizenship
which provides that "a Greek citizen may be deprived of his citizenship if he

has assumed duties with the Civil Service of a foreign State ... {including
service in the foreign State's army)".

HOLY SEE
[Originals FRENCH]
[5 May 1982]

11. The Holy See states that it is not concerned with the problem of recruitment,
financing, instruction and transit of mercenaries.



E/CN.4/1983/13
page 5

KINYA

[Original: ENGLISH]
[15 September 1982]

12, The Government of Xenya siateg that it condemns, as part of ite foreign policy,
the use of mercenaries against Liberaticn Movements and against sovereign States in
all its forms,

13, The Penal Code which i Chapter 6% of the Laws of kKenya is the major legislation
which deal with offencer falling vithin resolution 19582/1€ of the Commissicn of
Human Rights,

14, Part IT Chapter VII nf <he Penzl Code deal with "Treason and Allield Offencesh,
Part II, Chapter VIII deal: with "Offences affeciing Relations with Foreign States
and External Tranguility". The afloregoing »rovisicns de not reler specifically tco
the mercenaries but f211 within the spirit which promotes the Commission of Human
Rights regolution under discussion.

15, Section 40 and 43 of the Penal (cde make it an offence of treason oxr treasonable
felony for a Kenyan national ox a foreigner, for instsnce to plan the overthrow of
the Kenyan Goverrnment by anlawfil means and in furthewrance of thet plan o instigate
in Kenya or elsewhere any perscn to invade Kenya «ibth an armed force.

16, Furtherrmore, Seciions 4C and 43 of the Penal {cic give {the Kenyan courts
extra-territorial jurisciction in dealing with mercenary activities. The provisions
of Bection 434 of the Penal Code which deals wilh Treachery and Section 44 of the
Penal Code which deal with the offences cf Promoting warlike undertakings are relevant
to the resolution condemning the use of merceneries for whatever reason. These
Sections in essence meke it an offence in Kenye for anybody to recruit, finance or
train mercenaries or lnowing certain persons o he mercenaries, to give them transit
facilities, for such action would be deemed being acts dezigned oxr likely to give
assistance to the enemy and interfering with public orders; or az being acts tending
towards carrying on, making preparation for carrying on, alding or advising the
carrying on, of or preparation for, wer or warlike undertaliing.

17. Dection €8 of the Penal tode amounis to o condemmation of the use of mercenaries.
It provides that it is en offence for any perzon vithout weitten permission from the
President {vho is also Lhe Commander in Chief of the Armed Forces) to:

{2} Prepare or fit out or engage or aszici in the preparation or fitting out
of any naval or military exwendition to »ro.eed against the deninion of any {riendly
State:

(b} Join the forces of a Toreign State vhen a cliizen ol Kenyaj

(¢) Intuce another to ouit Kenyan forces anC join foreign forces - this offence
is prescribed as beling capable of being commitiel by a cibtizen or non-citizen, therefore
the same outlaus the recrulting of mercenaries; ’

(d) Carry, az mester or ownex of = ship, any illegally eniisted person i.e, a
mercenarys;

(e) Build, construct, ecuip, dispatoh, or 2aure or ellow to be dispatched any
vessel he knows or ought to kow will b~ used by or in foreign military or naval
gervice against a friendaly Jiate.
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MOKICO
[Criginal: SPANISE]

18, The Govermment cf Merico has no 2dditicnal information on <he gquestion of
mercenaries to that presenved in note 10918 of 25 June 1980. This information is
ourmarized in document 4/35/146, It is further imcicated by the Goverrment that if its
study of existing laws shows that this matter ic not fuliy covered, steps would be
taken to prepare a rill on his subiect.

FEORMAY

[Criginal: ENGLISH)

r N P
P24 Augest 1982]
19, The Goternment sistes ithst:

(a) Article 53 litra ¢ of the FMorwegian Consiitution of 17 May 1314 provides
that the right to vote is lest v persons entering the service of 2 foreign power
Without the consent of the Government:

{b) Under Act cof 1% May 1937 the King may prehidit

(i) ihat anyone wiihin the realm in recrviled to military service for a
couniry of vhich he iz not & nzuicnal and has not veen 2 nationzl
for a swecified period of time;

{ii}) that anyone leaves Iorvay ¢ <nch a country to participale in war.

4 persor inflringing such a prehibitisn, <r alcving or abetiing thereto,
si:all be punishec Lith Jines cr imprisonment vp to three montas;
(¢} Accorcing to Hecii-nm 133 of the Penszl Code of 22 May 1907 anyone who, without
the King's permission, reoroits troon- in Horvay for foreign nilitary service, or is
zencessory thereto, =hall be puniched uith finet ~r immzisonment up 1» one year.

?0. As Norwesian criminal . uwis’iction to pore exicont is espplicable to Norwegian
rationzls abroal, a Norwe,Zan cerving 2 2 mevcenaly in another couniry mey be subject
o pundshment under the Penal Cole vhen commitiing certain offences of a serious
nature,

T Rty

[Original: ENGLISH]
[2 June 1982]

2L, The Covermment stater th+t merconaries woget a servicus threet fo the just
struaggle of peoples for indepesderve and ecial vrogresns., Like slavery ang apartheid,
mercenarism should be rerogni.ed ss a oriminal act and e viclation »>f such fmdamental
principlen of -ontemperary inlermstional lav as we rigit »F reoples to seli-determinatica, -
sovereignty, independsnce sro ierritnrisl interrity, itie non-use ol force and none-
inverference in invermal affairs of Siates. TFur 'hese reasons, *he Polish Government
fully suproride tne effcrie nndertaken by the Uniled Jations ained at an elaboretion
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of an Internaticnal Convenlion against recruitment, use, financing and training

of mercenaries and hopes that the Convention will make & tangible contribution to
eradicating mercenarism, The Govermment of Poland iz of the cpinion thai all States
should adopt legislative, judicial, administrative and practical measures to these
ends,

227 Poland has enacted legislation prohibiling Pelish rationals from being recruited
ané serving as mercenaries., The Lav oi 21 Novembexr 16467 on the common duty o defend
the Polish People's Republic etipulates in its article 228 that a Polish citizen who
accepts military service in a foreigm army or in a floreism military crganization without
the consent of an appropriate sitate organ is liable to punishment up o 10 yeaws of
prison, Any person who recruits Polish citizens cr foreigners in Poland is also liable
to punishment up to 10 years of vpriscn.

PORTUGAL

[Original: PORTUCUESE]
{15 September 1962)

2%, The Government states that the asction referred to in the Commission

resolution 1982/16 Goes net directly constituie z criminal offence, although

articles 142 and 148 of the Criminal Code may be applicable, as specified below. The
general provisions on individual work contracts may be invoked. Article 16 of the
requlatory law (Decree Lau Wo, 49, 408 of 24 November 1964) establishes a penalty in
respect of contracts whose purpese or aim is contrary fo the law or public ordex ox
cffends against morality; the latter at least uvould be the case wi*h the recrultment
of mercenaries, The penalty entails the loss, by the party who knowingly committed the
unlawlful act, of the advantages geined which by their very nature are returnable;

this ig obviously impracticable in the case under consideration.

24, Article 15¢ of the (riminal Code specifically concerns "wecruiitment or incitement?
For foreign militaxy mariiime service™, This asticle reads as follows:

"Any pers-n who, uithout authorizrtion from the Govirnment, recruits
or orders the recruitment cf, nays= or oxders payment of, persons for foreign
military or maritime service, or nrocures arms, vessels oy ammunition for
that purpose, shall be sentenced to the maximum ferm of imprisonment and
the maximum line.

"1f the person concerned ic an alien he chall be sentenceld tc
imprisomment for up to six moniths.”,

25. In additicn %o this provision, which is obviously apnlicable, the chapter
concerning crimes against tie exlernal security of the Ztate convains two articles which
may possibly be applicable: avticle 142, on incitement to acts harmful to the
Portuguese State, ond article 142, relating to incitement to war and exposure to
reprisals,

Article 142 reals as Follous:

"hiny Portuguese national or slien resident in Portugal wio commits an
act knowing that it mey lead a foreign Power bto take action that is harmful
to the Stats, or vl Imowingly assicts a foreign Power ox 1ts agents in
cerrying ocut such acts, concerning vhich hes reaches a direct or indirect
understanding with J'hat Tover or ils agente, or vhoe uses sny other means for
gach purposes, shall be cembenced 1o the penalty referred tc in article 55.
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If there are exceptionally important extenuating circumstances, the penalty may
be replaced by any of the others prescribea in article 55 or im paragraph 5
of that article.m.

If, instead of "action that is harmful to the Gtate', reference was made to the
State being exposed "to a declaration of War'' oxr Poriuguese nationals being exposed
"to reprisals by a foreign Power", the above-menticned article 148 would be applicable.

26. To the extent that the act of recruitnent in question is covered by the provisions
of one of the articles refevred to abeve, the agents involved would in practice be
guilty of a crime punishable by the venalty specified, vhich is fthe highest on the
Portuguese penal scale. And the mercenaries themselves, at least in theory, could be
punished under this provision, by the simple fact of being mercenaries,

27. Reference should also be made to certain provisions of the Code of Military Justice
vhich cover cases in which the recruitment of mercenaries may occur,

28. Reading articles €5 and 66 of this Code together, it is in fact c¢lear that any
person who, in time of var, incites military personnel or recruits or pzys personnel,
thereby jeopardizing the security of an allied country or of a group or alliance of
which Portugal is a member, is liable to rigorous imprisonment for 20 to 24 years. 1/
If it was proved that this was the case in respect of the recruitment of mercenaries,
their agents could obviously also be charged under these articles.

GATAR

[Original: ENGLISH]
{14 May 1962}

29. The Government of Qatar refers to the information on the guestion of mercenaries
which it submitted to the General Assembly on 22 April 1982. This information is
sunmarized in document A/37/317,

SEYCHELLES

[Original: ENGLISH]
[6 October 1982]

30. The Govermment of Seychelles states that there is nmo specific legislation dealing
with mercenaries, but such legislation is currently heing prepared and will be
communicated fo the United Nations.

TONGA

[Original: ENGLISH]
[24 May 1982]

31, The Government of Tonga states that it has no information to offer as regards
Cormission on Human Rights resolution 1982/16.

1/ The text of these provisions reads as follows:

"Article 65, Any person wvho, in time of war:

(a) Incites or atiempts to incite military persommel to desert to the enemy, or
directly or indirectly facilitates such an act, being aware of its purpose;

(b) Recruits or pays persomnel to serve the enemys

ghall be centenced to rigorous impriscnment for 20 to 24 years,

"Article 66, The provisions of this section are applicable to ects committed againsi

the security of an allied country or a group or alliance of which Portugal is a member,".



