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1. In an effort to advance the discussion on chapter 11 of the revised draft Protocol
against the Smuggling of Migrantsby Land, Air and Sea, supplementing the United Nations
Convention against Transnational Organized Crime, the United Statesof Americaproposes
that the foll owing amended text of chapter 11 be used asthe basis for discussion during the
ninth session of the Ad Hoc Committee on the Elaboration of a Convention against
Transnational Organized Crime.

2. Except whereindicated otherwise, the attached draft isidentical to the revised draft
text of chapter |1 found in document A/AC.254/4/Add.1/Rev.5. All of the changes concern
developmentsfrom previous sessions and thus this proposed amended text is more current
than document A/AC.254/4/Add.1/Rev.5. Some of the proposed changes to the revised
draft text (A/AC.254/4/Add.1/Rev.5) reflect specific comments made by delegations at
previous sessions. Other proposed changes seek to make the language of the revised draft
text (AJAC.254/4/Add.1/Rev.5) conform with that of the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (the “1988
Convention”) and improvements suggested by a number of delegations at previous
sessions. Finally, it isproposed to delete general referencesto international law, including
international humanitarian law and international human rights law, because these matters
will be addressed in the general saving clause of the Protocol (article 15 bis). Thisis
consistent with the approach taken in the other provisions of this Protocol, aswell asinthe
draft Convention and other draft Protocols.

3.  Additionstotherevised draft text (A/AC.254/4/Add.1/Rev.5) areunderlined; deleted
language has been scored through.
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4.  Eachamendment to therevised draft text (A/AC.254/4/Add.1/Rev.5) isexplainedin
the footnotes.

Il. Smuggling of migrantsby sea

Article 7
Cooperation and mutual assistance

+  StatesPartiesshall cooperateto the fullest extent possibleto prevent and
suppress the smuggling of migrants by sea, in conformity with the international law
of the sea.’*

Article 7 bis
Measures against the smuggling of migrants by sea

21. A State Party that has reasonabl e groundsto suspect that a vessel, which
isflyingitsflag or claimingitsregistry, whichiswithout nationality or which, though
flying aforeign flag or refusing to show aflag, isin reality of the nationality of the
State Party concerned, is engaged involved in the smuggling of migrants by seamay
reguest the assistance of other States Parties in suppressing the use of the vessel for
that purpose. The States Parties so requested shall render such assistance within the
means available to them.®

12. A State Party that has reasonable grounds to suspect that a vessel
exercising freedom of navigationin accordance with international law and flying the
flag or displaying marks of registry of another State Party isengaged involved in the
smuggling of migrants may so notify the flag State, request confirmation of registry
and, if confirmed, request authorization from the flag State to take appropriate
measures with regard to that vessel. The flag State may authorize the requesting
State, inter alia:

! This paragraph has been amended to reflect the language of article 17, paragraph 1, of the 1988 Convention.
A generic reference to “international law” will not be necessary in this article as long as the Protocol
contains a properly formulated general saving clause. The current formulation of this saving clause (article
15 his) specifiesthat nothing in the Protocol shall affect the rights, obligations and responsibilities of States
and individuals under international law, including international humanitarian law and international human
rights law. However, because chapter |1 applies only at sea, it is appropriate to refer generally to the
“international law of the sea”. Accordingly, areference to “international law of the sea” should be added to
article 15 bis. Finally, it would also be appropriate to retain a general reference to “international law of the
sed’ in this chapter, although a specific reference to the United Nations Convention on the Law of the Sea,
as proposed by some delegations, would be inappropriate since not all States are parties to that Convention.

2 as proposed by the delegation of the Netherlands and other delegations, this paragraph has been moved to
article 7 bis without change.

% This paragraph was originally article 7, paragraph 2. No changes have been made to the text contained in
document A/AC.254/4/Add.1/Rev.5, except that the word “engaged” has been changed to “involved.”
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(a) To board the vessel;*
(b) To inspeet search the vessel; and®
(c) If evidence tsfound-that-the-vesseHsengaged of involvement in the

smuggling of migrantsisfound, to take appropriate action with respect to the vessel,
persons and cargo on board—as—fexpresslﬂ—aut—heﬁi‘ed—by—the—f-l-ag—&ate—frﬁ
aceerdanee with-artiele 7ter-ef- thisProtoeot}.®

23. A State Party that hastaken any action in accordance with paragraph % 2
of this article shall promptly inform the flag State concerned of the results of that
action.

34. A State Party shall respond expeditiously to arequest from another State
Party to determine whether a vessel that is claiming itsregistry or flying itsflag is
entitled to do so and to arequest for authorization made pursuant to paragraph 4 2
of thisarticle.

45. A flag State may, consistent with article 7;-paragraph-; of this Protocol,
subject its authorization to conditions to be agreed by it and the requesting State,
including conditions relating to responS| bility ane-the-extent-of-effective-meastres
tobetakenfineludingthetuseofforeel.” A State Party shall takeno additional action
without the express authorization of the flag State, except those necessary to relieve
imminent danger fto the lives or safety of personst or those which follow from
relevant bilateral or multilateral agreements.®

56. States Parties shall designate an authority or, where necessary,
authorities:

(@ To receive information on the smuggling of migrants mentioned in
paragraph 3 4 of this article; and

4 As proposed by the delegation of Mexico and other delegations, the word “bugue” should be used in the
Spanish text of the document.
5 Subparagraph (b) has been amended to conform to the language of article 17, paragraph 4 (b), of the
1988 Convention.
® The phrase “as expressly authorized by the flag State” duplicates the chapeau, which provides that “the flag
State may authorize the requesting State” to take certain measures, and should therefore be del eted.
Additionally, theright of the flag State to place explicit conditions on the boarding Stateis clearly
recognized in article 7 bis, paragraph 4 (now paragraph 5). Reference to article 7 ter at the end of the
sentence is also superfluous and should be del eted. Subparagraph (c) has been amended to reflect the
language of article 17, paragraph 4 (c), of the 1988 Convention.
The first sentence has been amended to reflect the language of article 17, paragraph 6, of the
1988 Convention. As proposed by the delegation of Mexico and other delegations, the reference to “ use of
force” has been deleted. However, deletion of this language should not be interpreted as precluding a flag
State from imposing limitations on the use of force by the boarding State. Nor should deletion of this
language be interpreted as precluding the use of force by the boarding State under appropriate
circumstances (e.g. authorized by the flag State, exercise of the inherent right of self-defence or defence of
migrants) in accordance with international law.
As proposed by the delegation of Germany and other del egations, deletion of the square brackets around the
words “to the lives or safety of persons’ clarifies the meaning of the words “imminent danger”. If
delegations are unable to reach consensus on this issue, one aternative would be to delete the second
sentencein its entirety, consistent with article 17, paragraph 6, of the 1988 Convention. The more general
right of approach and visit, recognized by the international law of the sea, would be preserved under the
general saving clausein article 15 bis.

~
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(b) Toreceive and respond astttekhy-aspossibte expeditiously to requests
for assistance, confirmation of registry or of theright of avessel to fly their flagsand

authorization to take appropriate measures.®

Such designation shall be notified through the Secretary-General to all other States
Parties within one month of the designation.*

67. A State Party, which has Wherthere-are reasonable grounds to suspect

that a vessel is eﬁgaged mvolved in the smugglmg of migrants by sea and-t+s

set iswithout nationality

or has—been ay be assimilated to a vessel W|thout nationality, StatesParties-shatt

may board and taspect search the vessel;-astriecessary. |f evidence ef-votvementin

confirming the smugghng-of-migrants suspicion is found-during-saehaspection;

States—Parties the inspecting State shall take appropriate teastres action in
accordance with relevant domestic and international law.2

Article 7 ter
Safeguard clauses

21. If any measures are taken against a vessel suspected of being engaged in
the smuggling of migrants by sea, the State Party concerned shall take due account
of the need not to endanger the safety of htman life at sea, the security of the vessel
oftts and the cargo, or to prejudice the commercial andfor legal interests of the flag

State or any other mterested State [-ensure—t-hat—t-he—safetry'-ef—humaﬁ-H-f-e-at-seaﬁﬁet

2. When there is evidence that a vessel is engaged in the smuggling of

migrants, action taken by a State Party under this Protocol with regard to the vessel
shall be, within the means available, environmentally sound.**

¥ The term “ expeditiously” expresses more urgency than the words “ as quickly as possible’.
10 A new sentence has been added to this paragraph for consistency with article 17, paragraph 7, of the

1988 Convention.

The changes to this paragraph are primarily editorial in nature. The reference to the law of the seais
redundant and has been deleted. In the first sentence, the word “shall” has been replaced with the word
“may” to give the inspecting State the choice, in the light of al the circumstances, to board the vessel or not
asit seesfit.

12 With the exception of the requirement to ensure that action taken with regard to the vessdl is

environmentally sound, the rest of this paragraph duplicates the next paragraph, which addresses the safety
of persons on board, and general saving clause, which addresses the applicability of international law,
including international humanitarian and human rights laws. The redundant provisions should be deleted
and the remaining text moved to paragraph 2, as indicated below.

13 The text has been modified to reflect the language found in article 17, paragraph 5, of the 1988 Convention.

As suggested by the delegation of the Netherlands and other delegations, this provision is now paragraph 1.

14 This paragraph reflects the language that was retained from the original paragraph 1, as discussed in

footnote 9 above.
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3. Any measure taken, adopted or implemented in accordance with this
chapter shall take due account of the need not to interfere with or affect:

(@ The rights and obligations and the exercise of jurisdiction of coastal
States in accordance with the international law of the sea; and

(b) The authority of the flag State to exercise jurisdiction and control in
administrative, technical and social matters involving the vessel .*®

54. Any action taken at sea pursuant to artietes7+to7tuater-of thisProtocot
this chapter shall be carried out only by warships or military aircraft, or by other
shipsor aircraft clearly marked and identifiabl e as being on government service and
authorized to that effect.”’

5.  No action taken pursuant to this chapter shall be taken in the territorial

sea, except with the permission of, or as otherwise agreed by, the coastal State.’®

Article 7 quater
Application

States Parties shall consider entering into bilateral or regional agreements to
facilitate cooperation in applying appropriate, efficient and effective measures to
prevent and suppress the smuggling of migrants by sea. States Parties shall also

15 This provision simply repests article 110, paragraph 3, of the United Nations Convention on the Law of the
Sea and is therefore superfluous. A similar provision is not found in the 1988 Convention. Inclusion of such
aprovision could have the unwanted effect of discouraging the interdiction of suspect vessels at sea.

16 As proposed by the delegation of Singapore, this paragraph has been amended for greater consistency with
article 17, paragraph 11, of the 1988 Convention and articles 21, 33 and 94 of the United Nations
Convention on the Law of the Sea. As proposed by France and the United Kingdom of Great Britain and
Northern Ireland, the words “ adopted” and “implemented” have been retained in the chapeau to broaden the
scope of the article. By retaining these words, regulatory and legislative measures, in addition to
enforcement measures, must also be consistent with subparagraphs (@) and (b).

17 The words “this chapter” have been substituted for the words “articles 7 to 7 quater of this Protocol” .

18 This provision is redundant vis-a-vis the general saving clause article and should therefore be del eted.

¥ as proposed by the delegation of Singapore, this paragraph has been added to clarify that coastal States
have exclusive enforcement jurisdiction within their own territorial waters. The words “or otherwise agreed
by” have been added to take into account the possibility that the coastal State may enter into ad hoc
arrangements or bilateral or regional agreements to facilitate cooperation in preventing and suppressing the
smuggling of migrants by sea.
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encouragethe conclusion of operational arrangementsinrelationto specific cases(ad
hoc arrangements).?

2 In response to arequest for clarification from the delegation of the Syrian Arab Republic, the term
“operational arrangements’ in the second sentence refers to arrangements, such as granting of authority
orally or by facsimile, memoranda of understanding or memoranda of agreement, between enforcement
officials (e.g. navy-to-navy or coast guard-to-coast guard) that do not rise to the level of an international
agreement between States. Such ad hoc arrangements can be for a single interdiction operation against a
specific vessel or may be a long-term arrangement between enforcement officials regarding how their
operating forces will interact during joint interdiction operations.



