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Chapter 11
Penalties
Rule 7.1
Determination of sentence

1. In its determination of the sentence pursuant to article 78, paragraph 1, the
Court shall:

(a) Bear in mind that the totality of any sentence of imprisonment and fine,
as the case may be, imposed under article 77 must reflect the culpability of the
convicted person;

(b) Balance all the relevant factors, including any mitigating and aggravating
factors and consider the circumstances both of the convicted person and of the
crime;

(c) In addition to the factors mentioned in article 78, paragraph 1, give
consideration, inter alia, to the extent of the damage caused, in particular the harm
caused to the victims and their families, the nature of the unlawful behaviour and the
means employed to execute the crime; the degree of participation of the convicted
person; the degree of intent; the circumstances of manner, time and location; and the
age, education, social and economic condition of the convicted person.

2. In addition to the factors mentioned above, the Court shall take into account,
as appropriate:

(a) Mitigating circumstances such as:

(i) The circumstances falling short of constituting grounds for exclusion of
criminal responsibility, such as substantially diminished mental capacity or
duress;
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(ii) The convicted person’s conduct after the act, including any efforts by the
person to compensate the victims and any cooperation with the Court;

(b) As aggravating circumstances:

(i) Any relevant prior criminal convictions for crimes under the jurisdiction
of the Court or of a similar nature;

(ii) Abuse of power or official capacity;

(iii) Commission of the crime where the victim is particularly defenceless;

(iv) Commission of the crime with particular cruelty or where there were
multiple victims;

(v) Commission of the crime for any motive involving discrimination on any
of the grounds referred to in article 21, paragraph 3;

(vi) Other circumstances which, although not enumerated above, by virtue of
their nature are similar to those mentioned.

3. Life imprisonment may be imposed when justified by the extreme gravity of
the crime and the individual circumstances of the convicted person, as evidenced by
the existence of one or more aggravating circumstances.

Rule 7.2
Imposition of fines under article 77

1. In determining whether to order a fine under article 77, paragraph 2 (a), and in
fixing the amount of the fine, the Court shall determine whether imprisonment is a
sufficient penalty. The Court shall give due consideration to the financial capacity of
the convicted person, including any orders for forfeiture in accordance with article
77, paragraph 2 (b), and, as appropriate, any orders for reparation in accordance
with article 75. The Court shall take into account, in addition to the factors referred
to in rule 7.1, whether and to what degree the crime was motivated by personal
financial gain.

2. A fine imposed under article 77, paragraph 2 (a), shall be set at an appropriate
level. To this end, the Court shall, in addition to the factors referred to above, in
particular take into consideration the damage and injuries caused as well as the
proportionate gains derived from the crime by the perpetrator. Under no
circumstances may the total amount exceed 75 per cent of the value of the convicted
person’s identifiable assets, liquid or realizable, and property, after deduction of an
appropriate amount that would satisfy the financial needs of the convicted person
and his or her dependants.

3. In imposing a fine, the Court shall allow the convicted person a reasonable
period in which to pay the fine. The Court may provide for payment of a lump sum
or by way of instalments during that period.

4. In imposing a fine, the Court may, as an option, calculate it according to a
system of daily fines. In such cases, the minimum duration shall be 30 days and the
maximum duration five years. The Court shall decide the total amount in accordance
with sub-rules 1 and 2. It shall determine the amount of daily payment in the light of
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the individual circumstances of the convicted person, including the financial needs
of his or her dependants.

5. If the convicted person does not pay the fine imposed in accordance with the
conditions set above, appropriate measures may be taken by the Court pursuant to
rules 10.23 to 10.28 and in accordance with article 109. Where, in cases of
continued wilful non-payment, the Presidency, on its own motion or at the request of
the Prosecutor, is satisfied that all available enforcement measures have been
exhausted, it may as a last resort extend the term of imprisonment for a period not to
exceed a quarter of such term or five years, whichever is less. In the determination
of such period of extension, the Presidency shall take into account the amount of the
fine, imposed and paid. Any such extension shall not apply in the case of life
imprisonment. The extension may not lead to a total period of imprisonment in
excess of 30 years.

6. In order to determine whether to order an extension and the period involved,
the Presidency shall sit in camera for the purpose of obtaining the views of the
sentenced person and the Prosecutor. The sentenced person shall have the right to be
assisted by counsel.

7. In imposing a fine, the Court shall warn the convicted person that failure to
pay the fine in accordance with the conditions set out above, may result in an
extension of the period of imprisonment as described in this rule.

Rule 7.3
Orders of forfeiture

1. In accordance with article 76, paragraphs 2 and 3 and rules 6.1 (e) and 6.21, at
any hearing to consider an order of forfeiture, a Chamber shall hear evidence as to
the identification and location of specific proceeds, property or assets which have
been derived directly or indirectly from the crime.

2. If before or during the hearing, a Chamber becomes aware of any bona fide
third party who appears to have an interest in relevant proceeds, property or assets,
it shall give notice to that third party.

3. The Prosecutor, the convicted person and any bona fide third party with an
interest in the relevant proceeds, property or assets may submit evidence relevant to
the issue.

4. After considering any evidence submitted, a Chamber may issue an order of
forfeiture in relation to specific proceeds, property or assets if it is satisfied that
these have been derived directly or indirectly from the crime.

Rule 7.4
Orders to transfer fines or forfeitures to the Trust Fund

Before making an order pursuant to article 79, paragraph 2, a Chamber may
request the representatives of the Fund to submit written or oral observations to it.


