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Chapter 6
Disclosure

Rule 5.28
Pre-trial disclosure relating to prosecution witnesses

1. The Prosecutor shall provide the defence with the names of witnesses whom
the Prosecutor intends to call to testify and copies of any prior statements made by
those witnesses. This shall be done sufficiently in advance to enable the adequate
preparation of the defence.

2. The Prosecutor shall subsequently advise the defence of the names of any
additional prosecution witnesses and provide copies of their statements when the
decision is made to call those witnesses.

3. The statements of prosecution witnesses shall be made available in original
and in a language which the accused fully understands and speaks.

4. This rule is subject to the protection and privacy of victims and witnesses and
the protection of confidential information as provided for in the Statute and rules
5.32 and 5.32 bis.
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Rule 5.29
Inspection of material in possession or control of the Prosecutor

The Prosecutor shall, subject to the restrictions on disclosure as provided for in
the Statute and in rules 5.32 and 5.32 bis, permit the defence to inspect any books,
documents, photographs and other tangible objects in the possession or control of
the Prosecutor, which are material to the preparation of the defence or are intended
for use by the Prosecutor as evidence for the purposes of the confirmation hearing or
at trial, as the case may be, or were obtained from or belonged to the person.

Rule 5.29 bis

The defence shall permit the Prosecutor to inspect any books, documents,
photographs and other tangible objects in the possession or control of the defence,
which are intended for use by the defence as evidence for the purposes of the
confirmation hearing or at trial.

Rule 5.30
Disclosure by the defence

1. The defence shall notify the Prosecutor of its intent to:

(a) Raise the existence of an alibi, in which case the notification shall
specify the place or places at which the accused claims to have been present at the
time of the alleged crime and the names of witnesses and any other evidence upon
which the accused intends to rely to establish the alibi; or

(b) Raise a ground for excluding criminal responsibility provided for in
article 31, paragraph 1, in which case the notification shall specify the names of
witnesses and any other evidence upon which the accused intends to rely to establish
the ground.

2. With due regard to time limits set forth in other rules, notification under sub-
rule 1 shall be given sufficiently in advance to enable the Prosecutor to prepare
adequately and to respond. The Chamber dealing with the matter may grant the
Prosecutor an adjournment to address the issue raised by the defence.

3. Failure of the defence to provide notice under this rule shall not limit its right
to raise matters dealt with in sub-rule 1 and to present evidence.

4. This rule does not prevent a Chamber from ordering disclosure of any other
evidence.

Rule 5.31
Procedures for raising a ground for excluding criminal responsibility
under article 31, paragraph 3

1. The defence shall give notice to both the Trial Chamber and the Prosecutor if it
intends to raise a ground for excluding criminal responsibility under article 31,
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paragraph 3. This shall be done sufficiently in advance of the commencement of the
trial to enable the Prosecutor to prepare adequately for trial.

2. Following notice given under sub-rule 1, the Trial Chamber shall hear both the
Prosecutor and the defence before deciding whether the defence can raise a ground
for excluding criminal responsibility.

3. If the defence is permitted to raise the ground, the Trial Chamber may grant
the Prosecutor an adjournment to address that ground.

Rule 5.32
Restrictions on disclosure

1. Reports, memoranda or other internal documents prepared by a party, its
assistants or representatives in connection with the investigation or preparation of
the case are not subject to disclosure.

2. Where material or information is in the possession or control of the Prosecutor
which must be disclosed in accordance with the Statute, but disclosure may
prejudice further or ongoing investigations, the Prosecutor may apply to the
Chamber dealing with the matter for a ruling as to whether the material or
information must be disclosed to the defence. The matter shall be heard on an
ex parte basis by the Chamber. However, the Prosecutor may not introduce such
material or information into evidence during the confirmation hearing or the trial
without adequate prior disclosure to the accused.

3. Where steps have been taken to ensure the confidentiality of information, in
accordance with articles 54, 57, 64, 72 and 93, and, in accordance with article 68, to
protect the safety of witnesses and victims and members of their families, such
information shall not be disclosed, except in accordance with those articles.

4. The Chamber dealing with the matter shall, on its own motion or at the request
of the Prosecutor, the accused or any State, take the necessary steps to ensure the
confidentiality of information, in accordance with articles 54, 72 and 93, and, in
accordance with article 68, to protect the safety of witnesses and victims and
members of their families, including by authorizing the non-disclosure of their
identity prior to the commencement of the trial.

5. Where material or information is in the possession or control of the Prosecutor
which is withheld under article 68, paragraph 5, such material and information may
not be subsequently introduced into evidence during the confirmation hearing or the
trial without adequate prior disclosure to the accused.

6. Where material or information is in the possession or control of the defence
which is subject to disclosure, it may be withheld in circumstances similar to those
which would allow the Prosecutor to rely on article 68, paragraph 5, and a summary
thereof submitted instead. Such material and information may not be subsequently
introduced into evidence during the confirmation hearing or the trial without
adequate prior disclosure to the Prosecutor.
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Rule 5.32 bis
Restrictions on disclosure of material and information protected
under article 54, paragraph 3 (e)

1. Where material or information is in the possession or control of the Prosecutor
which is protected under article 54, paragraph 3 (e), the Prosecutor may not
subsequently introduce such material or information into evidence without the prior
consent of the provider of the material or information and adequate prior disclosure
to the accused.

2. If the Prosecutor introduces material or information protected under article 54,
paragraph 3 (e), into evidence, a Chamber may not order the production of
additional evidence received from the provider of the initial material or information,
nor may a Chamber for the purpose of obtaining such additional evidence itself
summon the provider or a representative of the provider as a witness or order their
attendance.

3. If the Prosecutor calls a witness to introduce in evidence any material or
information which has been protected under article 54, paragraph 3 (e), a Chamber
may not compel that witness to answer any question relating to the material or
information or its origin, if the witness declines to answer on grounds of
confidentiality.

4. The right of the accused to challenge evidence which has been protected under
article 54, paragraph 3 (e), shall remain unaffected subject only to the limitations
contained in sub-rules 2 and 3.

5. A Chamber dealing with the matter may order, upon application by the
defence, that, in the interests of justice, material or information in the possession of
the accused, which has been provided to the accused under the same conditions as
set forth in article 54, paragraph 3 (e), and which is to be introduced into evidence,
shall be subject mutatis mutandis to sub-rules 1, 2 and 3.

Rule 5.33
Ruling on exculpatory evidence under article 67, paragraph 2

The Prosecutor may request as soon as practicable a hearing on an ex parte
basis before the Chamber dealing with the matter for the purpose of obtaining a
ruling under article 67, paragraph 2.

Rule 6.20
Disclosure and additional evidence for trial

In order to enable the parties to prepare for trial and to facilitate the fair and
expeditious conduct of the proceedings, the Trial Chamber shall, in accordance with
article 64, paragraphs 3 (c) and 6 (d), and article 67, paragraph (2), and subject to
article 68, paragraph 5, make any necessary orders for the disclosure of documents
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or information not previously disclosed and for the production of additional
evidence. To avoid delay and to ensure that the trial commences on the set date, any
such orders shall include strict time limits which shall be kept under review by the
Trial Chamber.


