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The meeting was called to order at 10.15 a.m. wrongfulness; a provision on consent should be retained
in the text.

Agenda item 155: report of the International Law 5. _His delegation was alsointerested_intwootherissues
Commission on the work of its ffty-first session relating to the preclusion ofwrongfuln_e;iss cogen_ﬁ_nd
(continued (A/54/10 and Corr.1 and 2) self-defgnce. It would welcome an article recognizing the
predominance of peremptory norms as well as further
1. Mr Hilger (Germany) welcomed the provisionalyiscussion on the question. A second paragraph in draft
adoption by the Drafting Committee of a set of drafyticle 29ter as proposed by the Special Rapporteur
articles on State responsibility (A/54/10, paras. 49-453¢ncerning self-defence and the obligations constraining
In Part One, chapter Ill of that text, the replacement of thiyates would be useful. The problem had been dealt with
former 11 articles by five new draft articles was to bgy the International Court of Justice in its Advisory
commended, since the former chapter Il had seemeghinjon on the Legality of th&hreat or Use of Nuclear
somewhat overregulated. The reformulation ofdraftartic{pyeaponsAn explicit paragraph would be preferable to a

16, the new key provision of the chapter, was a gregfere elaboration in the commentary.
improvement: it covered the content of former article 17

paragraph 1, and article 19, paragraph 1, which cou(ﬁ Draft article 31 was another important provision i_n
therefore be deleted without any loss of substance. THa@Pter V. There was no general requirement in
same was true for articles 20, 21 and 23 of the 1996 drafiternational law that a State must know that its conduct
His delegation also agreed with the changes to draft artidf§S Nt in conformity with an obligation. His delegation
18, with its general rule on the time factor in relation tf1€r€fore agreed with the proposed deletion of the
breaches of international law. The special rules foﬁubjectlverequwementofknowledge ofwrongfulness. The

continuing and composite acts should be incorporated §ff/€t1on of other aspects of the provision was, however,
draft articles 24 and 25 acceptable onlyifthe commentary made it sufficiently clear

) ) o thatforce majeuranust be genuinely beyond the control
2. With regard to draft article 25, the definition ofpf the State invoking it and did not apply to situations in

composite and complex acts raised the issue of whether {iagich a State brought ttierce majeuraipon itself, either
Commission should adhere toa narrow conceptonlyin tQgectly or by negligence.

case of the former. His Government had not yet made a Th . t draft article 33 .
final decision on the matter. The decision by the: e provision of draft article on necessity was

International Court of Justice in ti@ase concerning the difficult and problematic. It should be possible to invoke

Gabcikovo-Nagymaros Projestould obviously have a necessity as grounds for pre_cluding wrongfulness only in

significant impact on the discussion of composite acts__extreme cases. Thedratftarticle shouldtherefore b_edrafted
in the negative. Astowhether the problem of huitearan

3. With regard to chapter IV of the draft articles, hentervention should be discussed in the framework of

welcomed the incorporation of exact criteria for th@ecessity as defined by the draft article, the Commission

circumstances under which a State aiding in thead probably been wise to let the matter be solved in the

commission of an internationally wrongful act wasight of developments within the United Nations system.
internationally responsible. The savings clause — draft Sepulved : heh hat th
article 28bis— ought to cover all the cases envisaged ifi- _ Mr. Sepulveda(Mexico) expressedthe hope thatthe

chapter IV. The provisions of the chapter should ndrogress made on the draft articles on State responsibility

preclude any other basis for responsibility of a State th4Pu!d leadtotheiradoption on secondreading. Significant

assisted, directed and controlled or coerced another St&ts@n9es had been made totheir contentand structure, some
of which had been necessary for the sake of clarity, while

4. Chapter V had been the most difficult chapter of th&hers had been introduced in the interest of the widest
draft to deal with during the Commission’s latest SessiOfpssible acceptance. Alance had to be struck, however,

since as provisionally adopted on first reading it had beggy excessive simplification could weaken the effect of the
extensively referred to in judicial decisions and in thegmmission’s work.

literature. Further changestherefore deserved particulatly

: : : : - The Special Rapporteur’s second report on State
careful consideration. His delegation was not convmc@d N~ )
that draft article 29 should be deleted, even after hearifl ponsibility (A/CN.4/498 and Add.1 and 2) contained

theargumentthat consent by anothiat&did not preclude a endm_ents _that would render the draft artl_cles
substantially different from the text approved on first

reading in 1996. It was therefore not yet possible to gain
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anoverall picture ofthe draftarticles, nor could an opinioh3. With regard to the proposed text of article 20, his
on individual provisions be assessed if their scope had rd#legation believed that, for the time being, the distinction
yet been determined. For example, one might ask how thetween obligations of conduct and obligations of result
legitimacy of countermeasures was to be judged if ttelould be retained, since it helped to determine when a
dispute settlement system in relation to State respdigibi breach occurred and when it was completed. Its elimination
was not yet known, or whether such a system would beould, admittedly, not substantially affect the rules on
valid even if the draft articles did not take the form of &tate responsibility as a whole, but the distinction was
convention. worth preserving in case it should prove useful in other

10. Draft article 16 was crucial and its inclusion Waghapters.

therefore essential. The source ofthe obligation —whethB4. It had been wise to strengthen draft articlbizpa
customary, conventional or other — was, howeveprocedural provisionthatwas actually substantive, defining
irrelevant to the effects of the responsibility; it wouldhe momentatwhich State responsibility could be invoked.
therefore be wrong to set up a system linking the existenden-compliance with the provision affected the very
of responsibility with the source of the rule that had beesxistence of responsibility, since the exhaustion of local
breached, even if that source had an effect on the specr&nedies could determine whether or not international
consequences ofthe responsibility. More importantly, eveasponsibility existed by giving the State an opportunity
when itwas not a determining factor, the magnitude ofthe correct its wrongful conduct.

responsibility, which affected such issues as reparation% Concerning chapter IV of the draft articles, his

compensatlo_n, depended on the kind of rule transQress&Qregation shared the Special Rapporteur’s view that the
The _b_raachmg of a perempto_ry nhorm, such as ﬂheature of a State’s responsibility for the acts of another
prohibition of the use of force in international relation tate should be considered from a broad perspective which
had a far more serious effect, nature and scope than ! 8k into account the concepts jofs cogensand erga
breach of a contractual rule between two States. omnes Responsibility existed only when the conduct of a
11. More attention should be paid to the crucial issue 8tate involved the breach of an international rule that
the relationship between wrongfulness and responsibilitgquired it to act in a specific way. It had long been
which was relevant in establishing the link betweeaccepted that a State could bear respalityilfor the
chaptersllilandIV. In many cases, a State which breachedongful act of another State when assisting, directing or
an international obligation could be excluded froncontrollingthe commission ofan internationallywrongful
responsibility ifthere were extenuating circumstances, batt or coercing it. Such responsibility would, however,
the breach remained a wrongful act. The Specidepend on the obligations under international law of the
Rapporteur’s suggestion of combining the concep&tate that urged on the other State.

containedin artic!e 16,_artic|e 17, paragraph 1,andarticle  1he suggestion that draft article 29, on consent,
19, paragraph 1, in a single text might resolve some of the 1t 15 pe deleted should be regarded with caution.
confusion that had arisen and therefore merited Seriogg,sent given in advance of an act created a circumstance

consideration. that precluded wrongfulness. That was why a system of
12. With regard to draft article 18, one of the basicules should be established. A more detailed analysis was
requirements for the existence of internationakquired, however. Deleting the provision would not
responsibility was that the obhgion that had been simplify the draft articles or avoid the need to define the
breached should be in force in the transgressor State. dmditions under which consent precluded wrongfulness.
the principle of intertemporality applied equally to allThe draft article should be rewritten to reflect that.

international obligations, there could be no exceptionsio/ With regard to draft article 28is, on compliance
draft _artlcle 18, paragraph 1. It was _|mportant that thE?l\'iith a peremptory norm, he said that there were very few
principle should be clearly reflected in the draft, on th&rcumstances in which the provision would apply in

b‘f"s's of the mo_des of interpretation _recog_mzed In _ﬂberactice, so that its inclusion in the draft articles was
Vienna Convention on the Law of Treaties. His delegatio estionable, and probably unnecessary.

also endorsed the Special Rapporteur’s suggestion that a i
new article should establish the principle that, once tH&. The text of draft article 28er suggested by the
responsibility of a State was engaged, it did not laps¥Pecial Rapporteur gaverise to some doubts. Any provision

merely because the underlying obligation had terminatd@lating to self-defence in the draft articles must conform
with those ofthe Charter of the United Nations. Paragraph
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2 of that article posed further difficulties by placingestablishing a prevention regime were adopted on second
limitations on an inherent right. reading. His delegation supported that decision reluctantly;

19. Itwould be best to retain draft articles 30 an#i30 itwould have preferred to continue the analysis, taking into

in square brackets until the regime of countermeasures ig§ountthe work of previous Special Rapporteurs. Both the
defined in chapter 11l of part two. If the latter was to b&1€€d t0 continue considering the question of liability and
retained, the causal link between prior non-compliance aHif UnPrejudicial nature of the suspension of work should
subsequent non-compliance should be strengthened. SQfad €flected in any resolution adopted by the General
reference should also be made to proportionality. Assembly on the GQumission’s report.
. Although protection of the environment was a
mplex and broad question, the Commission’srequest for
ecificquestions for studyin thatarea (A/54/10, para. 33)
ad sparked his delegation’s interest. The Commission
8lgould carry out a preliminary study of specific
nvironmental issues to help States decide whether to

humanitarian intervention. The provisions on the use Hifoceed with codifiation and developmentin thatarea. In-

force set out in the Charter were peremptory norms, af; aﬁfh studies”might_ ble cone;iucted Iaterbiﬁn-;-r_alla, theh
necessity could not be invoked to justify their violation. PO!'Uter pays”principle anérga omnesbligations wit
regard to the environment, based on State practice. In

21. Turning to the topic of international liability for fytyre sessions, the Commission might prepare concrete
injurious consequences arising out of acts not prohibiteghsibility studies for submission to States, identifying the

by international law, he offered some comments Qiuestions it wished to address, the approach to be taken
paragraphs 604-608 ofthe@mission’sreport (A/54/10). and anticipated results.

The differences within the Commission on how to deal

with the topic had led some members to question the neggt With regard to the holding of split sessions (paras.
to pursue the work any further, with the result that th®>37639), his delegation believed that the Commission
Commission had gotten bogged down in procedurﬁ’lomd t_)enef_ltfrom dialogue and interaction with the Sixth
matters. The question of preventing hazardous activities?MMmittee in New York. However, it would be premature
useful though it was, was not the principal part of thg)decide_tohqld s_plitsessmns permz_anent_lyin view of their
Commission’s mandate, while discussion&ahilityitself financial implications and the practical disadvantages of

had not produced enough substance for the Sixl'tﬁivelling back and forth between New York and Geneva.

Committee to adopt firm decisions on that aspect of tl%reate_r _pr?duct|V|ty, perhaps a revision of th_e
topic. Commission’s programme of work, should form the basis

. ) ) for any decisions taken.
22. Under international law, States were obligated to

ensure that their activities did not cause transbounde?r - Ms. HaIIum_(t;\_llt_aWZealalnd) Taid;[hat;hecr?d#tmn
harm. Principle 22 of the Stockholm Declaration clearlg itat_e r_eslponsfi hl |tyr\:vas N o?ehy re a_ited ,t\lo t. € pu;\poies
stated that States should cooperate in developi principles ofthe Charter of the United Nations. Asthe

international law on liability and compensation for thg mmisTion en_tere_d t:e final phase ﬁf 'tﬁ v;ork,(;t Wa:js
victims of pollution or any other environmental damag‘éSsentla to maintain the momentum that had produced a

caused by activities under its jurisdiction or control it of draft articles (_)f broad appli_cati_on and appeai. She
areas beyond its borders. It was thus clear that a far mbllrged States to_ assist ther@mission in completing its
complete and coherentregime of liabilitywas required thé’iﬁork on the topic by 2002.

currently existed in international law. State practice witB7. Among the difficult issues that remained to be
regard to hazardous activities showed that the conceptresolved was the eventual form the draft articles should
liability for transboundary damage was becomintake. Other more fundamental issues requiring attention
increasingly established. It was therefore hard twerethedistinction betweenthecriminalandthe delictual
understand the Commission’s reluctance to address tiesponsibility of States; the problem of conflicting
topic. international obligations; the desirability of categorizing

23. It was particularly regrettable that, despite appea‘?@Iigations and breaches; a satisfactory regime for the

to the contrary, the Commission had decided to suspeﬂHrib“tion to States of responsibility for internationally
its consideration of liability until the draft articles"/rongful acts; the boundaries and content of the chapter

20. Theinclusionofdraftarticle33mightunnecessariré/4
complicate the draft articles. The concept of necess
should be included in the draft articles, but only und
well-defined conditions and within strict limitations. Th
draft text was not the right place to include concepts n
completely rooted in international law, such
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ofthe draftarticles dealing with circumstances precludingose on the environment, human rights and international
wrongfulness and the extent to which articles in thatade that had been developed in recent years.

chapter dealt with primaryrather than secondaryrules; t&g%

application of countermeasures by aninjured State; and
guestion of dispute settlement.

Theinternational community had radisfactoryand
monly accepted forums or methods for determining
wrongfulness of conduct. Furthermore, the primary rules
28. Therelationship between the various chapters of the the non-use of force, self-defencgus cogensrerga
draft articles had yet to be satisfactorily articulated. Themne®bligations, interational humartarian law or even
relationship between chapters Il and Il was clearly set oniman rights did not lend themselves easily to universal
in draft article 3. How chapters IV and V fit in was lessnterpretation and application. Responsibility could vary
clear, buttheymightbe considered tofall under the secoadcording to conditions and circumstances in different
partofdraftarticle 3concerning breach ofaninternationghrts of the world. Differentiated responsity was
obligation. Her delegation supported the streamlining tiierefore essential. Since the law of State responsibility
chapter Ill, provided that clarity and comprehensivenessuld not have greater clarity than the primary rules or be
were retained; the draft articles should not be ovemore rigorous than the primary obligations, excessive
simplified. elaboration of the concept of State responsibility in the

29. The distinction between obligations of result‘,jraft articles would be counter-productive.

obligations of conduct and obligations of prevention wa33. It was to be hoped that a precise set of draft articles
a valuable one in analytical terms. Her delegation woulthder Part One would be available with appropriate
supportany pragmatic approach tmiaing the dististion commentary the following year. The Commission should
in the draft articles and commentary. Draft articles 24 arsimplify the content and presentation of the draft articles
25 on completed and continuing wrongful acts should lzend, perhaps, deal separately with the important concept
simplified, but the distinction should be preserved, sinad international crimes. His delegation would appreciate
a completed wrongful act was qualitatively different frontlarification and simplification of such concepts as
acontinuing one and mightinvolve differentconsequencésomplex acts”, “fortuitous events”, “obligations of
30. On preliminary considation, chapter IV mightwell conduct” and “obligations of result” as opposed to
be extended to cover interference with contractual right9P!19ations of prevention”. As a working hypothesis, it
but the regime created must be universattyeptable and would be useful to maintain the distinction between

must not impinge inappropriately on the realm of primar bligations of conduct and obligations of result. The
rules. Her delegation also felt that a draft articleos oncept of wrongfulness should also be treated separately

setting out a proature for invoking a circumstancefrom circumstances precluding wrongfulness, including

precluding wrongfulness, might be a useful addition to tHPNsentiorce majeuredistress, state obessity and self-
draft articles. defence; those factors should exonerate a State from the

consequences of wrongful conduct but not from the
31. Mr. Rao (India) said that, in order to complete theyttribution of responsibility itself. Since those concepts
draft articles on State responsibility and ensure thejjere often virtually indistinguishable, their presentation
adoption on second reading by the year 2001, thR@ould be consolidated in order to avoid confusion. The
Commission should retain well-established principlegsncept of self-defence precluding the consequences of
embodied in the draft articles and make only sparingrongfulness was different from the concept of self-defence
drafting and structural changes; sacrifice progressiy@scribed in Article 51 of the Charter of the United
development wherever possible; eliminate concepts fmtions. Moreover, the role of consent as a circumstance
which consensus had not been achieved or which wejgscluding consequences was ambiguous, particularly in
controversial; and ensure a clear relationship betweggses where the breach of an international obligation was
different parts of the draft articles, which had beegf concern to more States than the one which had been

developed at different times by different Speciadjrectly injured and might have given its consent.
Rapporteurs. He called for flexibility in establishing the4 His del : incedthatthe | fS
final form of the draft articles, which were secondaryrules ™ 's delegation wasnot convinced that the law of State

and could not affect the primary rules or obligationEebSpondS'b'“tyShtOl]fldde?IW'ththecomplr'fa:]ed andlargelfyl
contained in international conventions or arising frorffoUSed concept of countermeasures, which were wrongiu

customary international law. Essentially, the draft articld8 thetmselves. It reserved its ppsmon ?n the need tlo z?at
would not apply to self-contained legal regimes, such §§UNtermeasures as a circumstance preciuding
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wrongfulness under chapter V in Part One. The subjegtby indicating that the immunity of a State would not
should not be treated further under Part Two. apply to liability claims in relation to a commercial

35. With respecttothe questions raised in paragraph tégnsa_ction engaged in bya State enterprise or other en_tity
of the Commission’s report, he said that a distinctioﬁStabIIShed by that State, as suggested by the Working

should be drawn between States which were directf/ 4P The_ques_tion of contracts ofempI(_)yment merited
injured and those which had only a legal interest in tﬁgrtherconsmeratlon, although his delegatiocepted the

performance of obligations under treaties or customaly2rking Group’s proposed exceptions to the general

international law. Intervention by the latter category df'nciple of article 11.

States in any situation of wrongful conduct should b&9. With regard to measures of constraint against State
governed by limits of appropriatecus standionly the property, his delegation agreed with the distinction made
State which had actually suffered material damage shotoylthe Working Group and hoped that its debates would
be entitled to seek compensation. His delegation wisheddiecit new elements that would lead to the selection of one
reserve its position on the suitability of incorporating thef the three alternatives presented (A/54/10, annex, para.
complicated concept of differently injured States in th&29).

draft article_s. In general, paymgnt of interest on overd%_ It was to be hoped that the draft articles on State
compensatlon_should be determmed onlyafte_r t_he amo‘l*@éponsibility would be completed and adopted on second
of compensation had been fixed and a sufficient grage, i, 4 hy 2001 and his delegation supported the proposals
period for its payment had been allowed. put forward by the representative of India to that end. The
36. Mr. Baena Soares(Brazil) stressed the need totremendous effortinvested by the Commission in the topic
achieve progress in elaborating a draft convention omust necessarily culminate in a convention that was clear
jurisdictional immunities of States and their property, aand could beimplemented in practice. On the key question
urgent question which continued to be deferred. Thed the definition of an injured State, his delegation
erosion of the practice parin parum non habet judicium supported the distinction drawn between a State or States
was practically universal, still, the lack of a binding texspecificallyinjured by an inteationallywrongful act, and

to deal with the differing treatment of the question bgther States which had a legal interestin the performance
different States must be addressed. of the relevant obligations. It also hoped that the question
jurisdictionaIOf countermeasures would be given precise treatment, and

37. An international convention on e . .
1tgat their limits and the exceptional nature of their

immunities of States and their property must take in o X
account rapidly changing realities. In Brazil, for exampléPPlication would be defined.

the Federal Court had ruled that customary norms 41. Mr. Blumenthal (Australia) speaking on State
absolute immunity did not apply to labour-related casegsponsibility, said that his delegation had some concerns
where defendants commonly claimed immunity fromegarding the definition ofan “injured&e” in the context
jurisdiction. Controversial aspects of the draft conventioof multilateral treaties. Article 40, paragraph 2(e)(iii), of
should be negotiated in the open-ended Working Groupttie draft articles on that topic appeared to allow any State
the Sixth Committee to consider outstanding substantiparty to a multilateral treaty for the protection of human
issues. The Working Group should focus on the fivaghts and fundamental freedoms to be considered an
substantive issues highlighted by the Chairman of thejured State and therefore to seek reparation. While
International Law Commission and should not reopescknowledging the special position of human rights
discussion of questions on which consensus had bdeaaties, his delegion wondered whatform the reparation
achieved. to other States parties might take when a State partyto a

38. The Working Group's suggestion to redrafIpuman rights treaty had violated the rights of its own

paragraph 1(b) of article 2 on the concept of State f&itizensin breach of its international obligations, and how

purpose of immunity wasaeptablealthough it would be the reparation might be assessed if no actual injury had
preferable to delete the brackets. Concerning tllpgen suffered by those other States parties. Ifreparation in

determination of the commercial nature of a contract 81“Ch casest\_/;/_as nt(;t I|m|te_d _to as_suhrfnces and gg'frtantfes
transaction, his delegation believed that the nature of tmanﬁr::epteh' |ofn, € pfrowsmntr_mgl_ tené:(_)uragt:]_el Zzes °
act should be retained as a criterion. With regard to tiy&€ the otherforms ot reparation isted in article 4.2.

qguestion that had arisen in relation to article 10, hi#2. Thereferencein article 40, paragraph 2(f), totreaties
delegation supported the suggestion to clarify paragrafur the protection of the collective interests of the States
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parties thereto required clarification as to the kind oh the draft articles. Leaving that issue aside, if the
multilateral treaties covered and raised the same questi@xseptions to the obligation to provide reparationin article
regarding reparations. Lastly, under article 40, paragragB and article 45, paragraph 3, were eliminated, article 52
3, if an internationally wrongful act constituted arnwould also be unnecessary and should be deleted. Article
international crime, the definition of injured Staté3, subparagraph (a), which obliged a State not to
embraced all States, not only those whose rights had beenognize as lawful the situation created by the crime, did
infringed by the criminal act. His delegation doubtedot distinguish between explicit and implicit recognition.
whether itwas sensible or even workable to allow all Stat&sibparagraphs (a) and (b) were both problematic in that
to seek reparation for damage perpetrated by a Stéhey contained no reference to time-frames.

against the human beings within its jurisdiction. 48. Hisdelegation believed that it was both desirable and

43. Ithadlongbeen establishedin international law thédasible for the Commission to complete its work on the
full reparation was required without qualification. Higopic within the quinquennium and felt that the eventual
delegation was unaware of artgt® practice, intemtional form the draft articles would take should be left open for
rule or legal decision supporting the exception stated the time being.

pa_ra_graph 3 of articl_e 42 w_h_ereby reparatio_n need notPg 11 Gonzalez Sanchez(Venezuela) said that his
pa_|d|f|twouldresult|n deprlvmgthepopulatlon of a Stat elegation was grateful to the Commission’s Working
of its own means of sub_5|ster_1ce. That exception could oup for re-examining the draft articles on jurisdictional
a_bused byStatestoavmdthewIeg_al obllgz_atlon_s. Nor couigl munities of Sates and their property in the light of
his delegation agree to the exception providediola43, cent developments ofte practice and legislation.

paragraph (d), on the grounds that reparation woujgh e e the case law examined did not fully reflect the
serquslyjeopardlzethepolmc_almdependenceo_r economt'ﬁisprudence of national courts on the matter. His
_stab|||ty_ of the State which had committed th elegation was carefully considering the Working Group’s
internationally wrongful act. recommendations on the concept of the State, state
44. In article 44, paragraph 2, the words “may includenterprises, contracts of employment and measures of
interests” should be replaced by the phrase “shall includenstraint, and would present its ideas at the forthcoming
interests” so as not to give the wrongdoing State aneeting of the working group of the Sixth Committee on
incentive to delay payment of compensation. Obligatotiie topic. A truly effective draft convention which was
payment of interest would be consistent with the views afcceptable tall States would make a great contribution to
international tribunals that had considered the matter.the codification and development of international law.

45. In article 45 it would be useful to define thes0. In dealing with the topic of State responsibility, the
expression “moral damage” appearing in paragraph @ommission, in its effort to improve the draft articles,
Paragraph 2(c) referred to punitive damages, a practice shobuld not stray too far from its original version. Any
recognizedin alljurisdictions. The provision of paragrapbhanges should serve to streamline and clarify the text
2(d) concerning disciplinary action against officials wawithout reducing its content and scope.

a domestic concern which should not be covered by t g

draft articles. Given cultural differences, the provision bligations of result set forth in draft articles 20 and 21
par_agraph 3 Iimifcingthesatis_:fac_tion availabletqdeman s far from academic and had major implications for the
which med notimpair the dignity 6f a wrongdoing Stat%econdaryrulesthat would be developed to determine State
was arbitrary and should be deleted. responsibility. Thus while his delegation couldcept

46. The Commission’s work in chapter Il ondrafting changes that might streamline the provisions, it
countermeasures constituted a valuable summary of Stati@ngly supported retaining that distinction.

practice and struck a fair and appropriate balance betw His delegation was particularly interested in the

theinterests oftheinjured State and the wrongdoing Stajgy e rajsed in connection with chapter IV, on implication

ltwas his delegation’s view, however, thatresorttodisputg , giate in the internationally wrongful act of another
settlement procedures should naicassarily preclude giai0 The inclusion of the word “assistance” in article 27

countermeasures. was appropriate. The point at issue was not the joint
47. Withregardtoarticles51t053, onthe consequenassnduct of two or more States, which might appropriately
of an international crime, his delegation had serious placed under chapter I, but rather the specific problem
concerns aboutincluding the concept ofinternational crinoéthe possible implication of one State in the wrongful act

The distinction between obligations of conduct and
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ofanother State, which deserved separate treatment. In®7e Mr. Keinan (Israel) said that one of the most
proposed article 28, on the responsibility of a State feontroversial aspects of Part Two of the draft articles on
coercion of another State, it should be clarified that tH&tate responsibility (A/54/10, chap. V) was the definition
term “coercion” was not limited to the use of armed forcef an injured State. Article 40 set out a series of situations
but extended to any contact, including economic pressuie which States could be considered to be injured, but his
that left the coerced State with no option but to complyelegation was not convinced that the list made a useful
with the desires of the coercing State. contribution; in fact, some of the examplesincludedin the
list were actually problematic.

53. With regard to chapter V, on circumstanceSg A casein pointwas paragraph 2(e), which addressed
precluding wrongfulne_ss_, he ;tre_sse_d that the wordnfqge situation of a State injured by a violation of a
should embody a restrictive criterion in order to prevenjiijateral treaty: that provision appeared to attempt to
States from using it as an excuse for not complying witfisrp the role of the Vienna Convention on the Law of
theirinternational obligations. His delegation agreed witfeaties, particularly article 60 thereof. Violations of treaty
the Special Rapporteur that there was a valid distinctiioyisions should, in the first instance, be governed by the
between “fortuitous event” andfdrce majeure and provisions set out in the treaty itself. Failing that, the

therefore supported his proposed new wording for articlg,,ropriate legal framework would be the law of treaties,
31, which deleted the reference tothe former and providgg siate responsibility.

a better definition of the latter. The Special Rapporteur’s ) )
proposal to eliminate the sigtive elementimpliedin the ©9- A more fundamental problem arose in relation to
phrase “to know that its conduct was not in conformitV'Olat'O”S of international law affecting States parties to

with that obligation”, was also a sound one. amultilateral treaty, covered by article 40, paragraphs 2(e)
and (f) and paragraph 3. In those provisions, the confusion

54, With respect tp articl_e40 ar_1dthe meaning_;of“injuregetWeen the concept of an “injured” and an “interested”
State”, his delegation believed it was appropriate to refgf e seemed likely to lead to absurd results, particularly
toarightinfringed by the act of a State but netessary i, the |ight of the practical consequences of such a

to refer to the damage so caused. The infringement o{gation. As drafted, the articles provided that any one of
right need notcause_damage,stlllIessn*_nmedlatedama_g&iteS classified as “injured” had the right to claim
the wrongful act might cause potential damage. Hignaration in the form of restitution, compensation and
delegation concurred that the list contained in paragraphyisiaction. There was, however, no basis in international
2 ofdraftarticle 40 was merelyindicative and leftopen thgy, or practice for enabling States to seek reparation in
possibility that other situations might apply, for instanceses in which they could not show themselves to have
thata State_mlght be injured by a unilateral act o_fa_nothséen actually harmed. The concept efga omnes
State, a topic taken up elsewhere by the Commission. op|igations was, in fact, considerably more sophisticated
55. Article 40, paragraph 3, concerning a State injurédan that suggested by the draft articles and did not imply
by an international crime, should be retained and specifftat all States were affected by a violation in the same
rulesrelating tothe legal consequences of such acts shomi@nner. In the case of interested States, as opposed to
be included. Similarly, if the decision was made to retaiinjured ones, the consequences of a grave violation would
article 19, one of the most controversial articles, thdwe limited to the right to call for the cessation of the
articles 51 to 53 must be retained also. The distinctiemlawful conduct and for reparation to be made to the
between delicts and crimes — or to use a more acceptalsipired State. The approach of the draft articles on that
term, exceptionally serious wrongful acts —was importamgsue clearly needed rethinking.

if specific rules were to be established to govern the leggh  \with regard to reparation, the basic principle
consequences of those acts. established in article 42 was one of full reparation. Yet
56. His delegation fully supported the principléboth article 42 and the subsequent articles suggested a
underlying article 41, since the obligation to ceaseertain erosion of that principle. Article 42, paragraph 3,
wrongful conduct was surely the first necessity. Mentiowhich provided that “in no case shall reparation result in
of cessation of wrongful conduct could appear either indepriving the population of a State of its own means of
separate provision, as the Commission had proposed, ositbsistence”, gave particular cause for concern. While
the article on the consequences of an internationalijpder a strictinterpretation none ofthe forms ofrapian
wrongful act, as suggested by France in its writtementioned in the draft could actually justify the
commentary. confiscation of means of production from a State, the
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provision, as a number of delegations had noted, creatédl Lastly, he wished to respond to the Commission’s
a convenientloophole for awrongdoing State to abuse agdestion concerning specific consequences attributed by
seek to avoid the obligation to provide reparation, evehe draft articles to “international crimes”. His delegation
where it had the means to do so. had previously expressed its reservations concerning the

61. With regard to compensation, his delegatioHsef“mess of the concept of international crimes,
continued to believe that interest, together with loss GfServations thatwere only strengthened in the light of the

profits, should not be optional but obligatory, in keepin pec_ifi_c consequences proposed for the disftir?ction. The
with the principle of full reparation. His delegation als®'0Vision in article 52 that enabled a State injured by a

agreed that the requirement to pay compensation shotjftPn9ful act designated as a crime to demand reparation

be addressed in greater detail. As it stood, article 44 wg4en Where that would subject the wrongdoingi&to a
unhelpfully brief, particularly when compared with theburden outofall proportion to the benefitwhich theinjured

more detailed provisions contained in articles 45tate would gain from compensation or that would

(Satisfaction) and 46\ssurances and guarantees of nor§_eriouslyjeopardizethe politicalindependence or economic

repetition). In amplifying the guidance contained in that@Pility of the wrongdoing State had no basis in

article, useful reference could be made to the various forfgéernational law. While the consequences affecting all

of compensation proposed by the Special Rapporteursl’ﬁates as set out in article 53 were less problematic, his
1989 delegation was concerned that subparagraph (d) as drafted

) would require a State to cooperate with another State in
62. Theissue of countermeasures was arguably the mggy measure designed to eliminate the consequences ofthe

complex area of State responsibility, reflecting asitdid th@ime, even if that State considered the measure to be ill-
imperfections oftheinternational legal regime. In dealingdvised or unlikely to be effective.

with thatissue, the draft articles were required, on the one Ms. Tod Bulaari id that her del .
hand, to acknowledge that in practice, the risk 0 s. Todorova (Bulgaria) said that her delegation

countermeasures might be the only effective deterrentct‘(-ﬁUId accept the simplifation of chapter Il of the draft

the commission of wrongful acts, while on the other hanEEirtiCIeS on State responsibility proposed by the Special

not overlyencouraging the use of such measures. The dl%ﬂpporteur providedthatitdid notweaken the anticipated
I& al content and regulatory effect of the document. In its

articles should, asfar as possible, reflect the existing, alb ¢ he Sixth C i h . :

complex, rules of customary international law relating tatatgmlentt_ot he d'Xt odn_]m|t_tee atthe pre_wour? session,

countermeasures rather than attempt to recast or impr elegation adargue |t_SV|ews concerning the content
ormer draft article 19, which had been deleted from the

them. Accordingly, his delegation could not support th@® i fthe draft articles. Whil iating th
provision contained in article 48 requiring aninjured Sta rrentversion ofthe ara tarticles. ! eap_prematmgt €
sons for the deletion, her delegation wished to stress

to negotiate prior totaking countermeasures, are uirem&higt L . . .
g P 9 q t the distinction between international delicts and

which, unlike the demand for cessation or reparation, h . . .

no basis in customary international law. Moreover, h pternational crimes was a substantive one. It was to be

delegation did not believe that it was practical to prohib oped_th_at in its future wor_k on t_he _draft artl_cles, frhe
ommission would take that distinction into consideration,

the taking of countermeasures either prior to or durin ; : . .
negotiations, and it was concerned that such a provisi ﬁpeually in relation to the regime of the consequences of
It should also take into account

might be abused by wrongdoing States, which would uE%SponS'b'“ty' devel L . L
the pretext of negotiations as a tactic for delayin ontemporary - developments In international law,

countermeasures. The exception provided by the dr rticularly the adoption and forthcoming entry into force

articles, namely, the provision in article 48 concernin8 the Statute of the International Criminal Court.

interim measures of protection, was not sufficiently cle&@6. She welcomed the Special Rapporteur’s conclusion

or unambiguous to resolve the difficulty. that article 2@bis, on the exhaustion of local remedies,

63. His delegation shared the view of those States ths(ﬂoul_d be retained. Her delega_tion noted with interes_t_the

had objected to the iratance inherent in permitting only >P€cial Rapporteur’s suggestions for reconceptualizing
ﬁgapter IV (Implication of a State in the internationally

the wrongdoing State to take the case to arbitration wh o
the injured State had no such right. Such an approa‘e’ﬁongfmaa of another State) and reorganizing chapter V

would inevitably lead to an increase in the use &Circumstancesprecludingwrongfulness).Herdelegation

countermeasures to provoke wrongdoing States invl\@softheviewthatthedraftarticlesofferedausefulbasis
referring situations to arbitration for discussion, but that they required further analysis as to

the substance, taking into account the dynamic of
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contemporary international relations. Ifthe evolution andraft as a whole. His delegation hoped that the discussion
nature of relations between the current jeats of on the so-called primary nature of the norms would not be
international law were examined more carefully, thene such reason.

Commission’s argument that article 29 (Self-defence) His delegation noted with interest the Special

should be linked solely to Article 51 of the Charter of thes, o orteur's proposed reformulation of draft article 16.
United Nations would be deemed inadequate. However, the proposed wording was not entirely
67. Her delegation had no difficulty with thesatisfactory, as it encompassed at least two different
recommendations contained in paragraph 29 of tlgeestions previously dealt with in article 16 (Existence of
Commission’sreport, and particularlyin subparagraph (a3. breach of an international obligation), article 17,
In addition, the delictual infringement of a right of anparagraph 2 (Irrelevance of the origin of the international
injured State should be more clearly defined in article 40bligation breached), and article 19, paragraph 1. The new
\fvording combined several provisions, each of which was

68. Contemporary international law offered sufficient -, tant that it d d to be dealt with ‘ol
grounds for concluding that interest was an intrinsic part 'mpPortant that it deserved to be deait with separately,
d would also involve renumbering, which was best

of compensation. That principle should therefore be spell&d
out mgre clearly in art?cle 42. With regard to articlepSS?YOiqed' Artic_le 17, pz_iragraph 2, couldhave beenretained
paragraph 2, her delegation agreed with the Commissi\%th its meaning clarified.

that the adoption of countermeasures should not be linké8. His delegation did not agree with the possible
to the right to take the initiative in submitting a disputénterpretations of that paragraph set out by the Special
to arbitration. Lastly, her delegation endorsed thiRapporteur in paragraph 92 of the report. Rather, the
Commission’s suggestion thatthe draft articles should dgsragraph had been intended to enunciate one of the
with the situation that arose when several States wdmndamental principles of State responsibility, namely, the
involved in a breach of an international obligation or werigrelevance of the source of an international obligation to
injured by an internationally wrongful act. the responsibility that arose. His delegation therefore
a@roposed that the paragraph should be reworded to read:

69. Turningtothedraftarticles on nationality of natur L rhe | ‘onal leqal ibility of hich h
personsin relation to thestession of States, she said that einternational legal responsibility ofa State which has

her delegation had no jeiations to the Commission’s committed an interationallywrongful actarisesregardless
decision to recommend to the General Assembly that tREtNe origin of the international obligation breached by
draft articles should be adopted in the form of Y1at State.” That proposal was baseder alia, on the.
declaration, in view of the complexity and length of th&lews expressed in the Commission atits fifty-first session,

procedures relating to the elaboration, adoption and enfa@reflected in paragraph 103 of the report.
into force of an international treaty of a universalf4. His delegation supported the Special Rapporteur’s
character. proposaltoinclude adraftarticle enunciating the principle

70. Mr. Rogachev (Russian Federation) said that théhat’ once the responsibility of a State was engaged, it did

much debated question of primary and secondary nornﬁ]é),t Igpse merely because the under!ying obligation had
theirpermissibilityandtheirrelevancetothedraftarticletgr_mlnated (A/54/19’ para. 1.21)' W'th regard to draft
on State responsity should not have a decisive influence@rticles 24and 25, his delegat!on believedthat satisfactory
on consideration of the text; the Commission should 683u“3 had already been achieved.

guided more by practical considerations. Therewereinfacs. Chapter IV ofthe draftarticles (Implication oftat®
anumber of arguments against having the draft articles onthe internationally wrongful act of another State) was
State responsibility contain only secondarynorms. For onéfundamental importance. His delegation did not agree
thing, agrowing number ofinternational procedural norntbat the articles in that chapter would rarely be applied in
was currently being formulated, so that the division giractice, but in fact held a diametrically opposite view.
norms into “primary” and “secondary” was losing itsFrom that standpoint, the question of which national legal
practical significance. system had exerted greater influence on the formulation

71. Hisdelegation attached greatimportance toensurifif the prr?visionfshin that chapter, as referred to in
that the draft articles fully reflected the emerging legdlar2graph 244 ofthe Commission’s report, appeared to be

relations in that area. The absence of individual elemerftsPUrely theoretical significance.
of that complex issue, regardless of the reason for th&i8. The question of the responsibility of States acting
exclusion, would substantially undermine the value of theollectively was particularly important. The question of

10
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whether States acted collectively through an international
organization or acted collectively without acting through
separate legal persons was not crucial; States should not
be able to evade responsibility for their wrongful acts even
if they acted in the framework of international
organizations. His delegation supported the view, set out
in paragraph 260 of the report, thatthe situation addressed
by the draft articles was such a topical one that the
Commission could not defer a decision until it had dealt
with the articles on the responsibility of international
organizations. In that context, the requirement that an
internationally wrongful act must be internationally
wrongful not only for the committing State, but also for the
“assisting” State, appeared superfluous.

77. Hisdelegation supported draftiele 29bisproposed

by the Special Rapporteur and believed that chapter V of
the draft articles would be incomplete without it. He was
referring in that connection not only to casesinvolving the
straightforward application of thes cogensloctrine, but

to the widespread situations arising from State practice
based on Article 103 of the Charter of the United Nations,
andinvolving not onlythe use of force but also compliance
with economic sanctions imposed by the Security Council.

78. He agreed that Part Two of the draft articles should
include detailed provisions on countermeasures with a view
to the strict regulation of their use. However, his
delegation’s position on that question would be expressed
when the Commission had drafted sufficiently detailed
provisions.

The meeting rose at 12.20 p.m

11



