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INTRODUCTORY NOTE

The summary records in this volume include the corrections to the pro-
visional summary records requested by members of the Commission and such
editorial changes as were considered necessary.

The symbols appearing in the text, consisting of letters combined with
figures, serve to identify United Nations documents. References to the Year-
book of the International Law Commission are in a shortened form consisting
of the word Yearbook followed by suspension points, a year and a volume
number, e.g. Yearbook... 1970, vol. IL

Volume II (Part One) of this Yearbook contains the Special Rapporteurs’
reports discussed at the session and certain other documents; volume II (Part
Two) contains the Commission’s report to the General Assembly. All refer-
ences to those documents in the present volume are to the versions printed
in volume II.
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The Commission adopted the following agenda at its 1474th meeting,
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INTERNATIONAL LAW COMMISSION

SUMMARY RECORDS OF THE THIRTIETH SESSION
Held at Geneva from 8 May to 28 July 1978

1474th MEETING
Monday, 8§ May 1978, at 3.20 p.m.

Chairman: Sir Francis VALLAT
later: Mr. Jos¢ SETTE CAMARA

Members present: Mr. Ago, Mr. Calle y Calle,
Mr. Casteifieda, Mr. Diaz Gonzalez, Mr. El-Erian,
Mr. Francis, Mr. Jagota, Mr. Njenga, Mr. Pinto,
Mr. Quentin-Baxter, Mr. Reuter, Mr. Riphagen,
Mr. Sahovi¢, Mr. Schwebel, Mr. Sucharitkul, Mr. Tsu-
ruoka, Mr. Ushakov, Mr. Yankov.

Opening of the session

1. The CHAIRMAN declared open the thirtieth ses-
sion of the International Law Commission.

Statement by the outgoing Chairman

2. The CHAIRMAN wished first to extend a warm
welcome to the Commission’s new Secretary, Mr.
Romanov, who had replaced Mr. Rybakov as head of
the Codification Division. Mr. Rybakov had recently
sent a letter expressing his deep appreciation of the
fruitful co-operation between the Commission and
the Codification Division during his period as Direc-
tor of that Division and his thanks for the many per-
sonal kindnesses shown to him by the menpbers of
the Commission. In the letter, he wished the Com-
mission every success in its difficult and important
task of codifying and progressively developing inter-
national law. Perhaps the Secretary would be kind
enough to convey the Commission’s gratitude to Mr.
Rybakov for his services as Director of the Codifica-
tion Division and as Secretary to the Commission
and to wish him well in his new duties at the Min-
istry of Foreign Affairs of the Union of Soviet Social-
ist Republics.

3. The Commission’s endeavour at the previous
session to take a fresh look at its methods and pro-
gramme of work had found an echo in the Sixth
Committee of the General Assembly. The general
comments on the work of the Commission and the
codification process, contained in the report of the
Sixth Committee! gave grounds for satisfaction with
the progress that had been made. Again, whether or

1 See Official Records of the General Assembly, Thirty-second Ses-
sion, Annexes, agenda item 112, doc. A/32/433, paras. 7-25.

not members agreed with the comments contained in
the report in question, in the section on ‘““other de-
cisions and conclusions’ of the Commission,? those
comments represented some reward for the efforts
made at the previous session, through the Planning
Group, to give a new thrust to the Commission’s life
and work.

4. It had been recommended in 1977 that certain
new topics should be considered for inclusion in the
Commission’s long-term programme of work. The
sixth Committee had indicated that the draft code of
offences against the peace and security of mankind
would not be included in the Commission’s pro-
gramme because it was to form a separate item for
consideration by the General Assembly itself.? In all
other respects, the recommendations concerning top-
ics to be dealt with by the Commission had been
broadly accepted and approved by the Assembly.

5. The Sixth Committee’s observations on the
Commission’s methods of work* would require close
attention, for they provided considerable food for
thought.

6. Judge T.O. Elias of the International Court of
Justice had accepted an invitation to deliver the Gil-
berto Amado Memorial Lecture, which happily would
coincide with the commemoration of the Commis-
sion’s thirtieth anniversary.

7. The Sixth Committee had also taken special note
of the International Law Seminar, and it was to be
hoped that there would be some response to the ap-
peal for further scholarships. Similarly, representa-
tives on the Sixth Committee had welcomed the
Commission’s continued pratice of co-operating with
regional juridical bodies. Mr. Riphagen had represent-
ed the Commission at a meeting of the European
Committee on Legal Co-operation held in Strasbourg
(France), as had Mr. El-Erian at a meeting of the In-
ter-American Juridical Committee in Rio de Janeiro
(Brazil) and Mr. Francis at a meeting of the Asian-
African Legal Consultative Committee in Doha (Qa-
tar). Opportunities also existed for co-operation with
other regional bodies, for he had received a letter
from the Secretary-General of the League of Arab
States concerning the possibility of allowing a repre-
sentative of the League to attend the Commission’s
sessions as an observer, and a letter from the Exe-
cutive Secretary of ESCAP concerning the question of

2 ]bid., paras. 188-249.
3 Ibid., para. 219.
4 Ibid., paras. 222-231.
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water resources in the matter of the non-navigational
uses of international watercourses. Copies of his re-
plies had been circulated informally among members.
Certain of those matters would have to be considered
in the course of the session.

8. General Assembly resolution 32/151 might be re-
garded as the best gauge of the Assembly’s reaction
to the work of the Commission. At the same time,
he wished to draw attention to resolution 32/47,
from which it would be seen that the resumed ses-
sion of the United Nations Conference on Succession
of States in Respect of Treaties was to be convened
at Vienna from 31 July to 18 August 1978, and to
decision 32/441, concerning the Draft Code of Of-
fences against the Peace and Security of Mankind.
Resolution 32/129 would require a decision as to
whether the Commission should send an observer or
observers to the World Conference to Combat Ra-
cism and Racial Discrimination, while resolution
32/48, concerning a review of the multilateral treaty-
making process, invited the Commission to submit
its observations by 31 July 1979. That invitation had
given rise to a good deal of anxiety, for it had been
feared that it might be against the Commission’s in-
terests. For his own part, he thought that the reverse
might well be true. It was now recognized in the
General Assembly that the Commission had much to
ofter as a result of its experience in drafting multi-
lateral treaties. Lastly, the Commission should take
note of resolution 32/158, on the United Nations
Water Conference.

Election of officers

9. The CHAIRMAN asked for nominations for the
office of Chairman.

10. Mr. AGO, speaking on behalf of all the mem-
bers of the Commission, thanked the outgoing Chair-
man for the excellent manner in which he had re-
presented the Commission in the Sixth Committee of
the General Assembly. He now wished to propose
Mr. Sette Camara for the office of Chairman. Mr.
Sette Camara had participated for many years in the
activities of the United Nations and had made an
outstanding contribution to the work of the Sixth
Committee. At previous sessions of the Commission,
he had sometimes been required to replace the Chair-
man and had displayed qualities that quite clearly
marked him out for that office.

11. Mr. CASTANEDA, Mr. EL-ERIAN, Mr. USH-
AKOV and Mr. TSURUOKA, after congratulating
the outgoing Chairman, seconded the proposal.

Mr. Sette Camara was unanimously elected Chair-
man and took the Chair.

12. The CHAIRMAN said that he was greatly ho-
noured by his election to the office of Chairman. He
was particularly touched because he had first become
associated with the Commission at its second ses-
sion, when he had served as assistant to Mr. Gilberto
Amado. With but few interruptions in the interven-

ing years, he had always been connected with the
work of the Commission and had shared the satisfac-
tion of members with the results of its work.

13. The current session, which marked the thirtieth
anniversary of the Commission, called for exception-
ally hard work because of the heavy agenda. Never-
theless, he was optimistic about the outcome and
knew that he could count on the good will of all
members and the support of an admirable secretariat,
under the guidance of the new Secretary, Mr. Rom-
anov. In seeking inspiration for the task ahead, it was
not necessary to look any further than to the previ-
ous Chairman, Sir Francis Vallat, who had steered
the Commission through a most difficult and com-
plex session and had displayed at all times his de-
votion to order, his authority and his unfailing sense
of humour.

14. He called for nominations for the office of first
vice-chairman.

15. Mr. USHAKOV proposed Mr. Sahovi¢, who had
served as chairman of the Sixth Committee of the
General Assembly and had made an important con-
tribution to the formulation of the Declaration on
Principles of International Law concerning Friendly
Relations and Co-operation among States in accord-
dance with the Charter of the United Nations.

16. Mr. YANKOV and Mr. REUTER seconded the
proposal.

Mr. Zahovié was unanimously elected first Vice-
Chairman.
17. Mr. SAHOVIC thanked the members of the
Commission.

18. The CHAIRMAN called for nominations for the
office of second vice-chairman.

19. Mr. EL-ERIAN proposed Mr. Njenga, who had
served as chairman of the Sixth Committee of the
General Assembly and was one of the leaders of the
negotiations now taking place in the Third Confer-
ence on the Law of the Sea.

20. Sir Francis VALLAT and Mr. DIAZ GONZA-
LEZ, seconded the proposal.

Mr. Njenga was unanimously elected second Vice-
Chairman.
21. Mr. NJENGA thanked the Commission.

22. The CHAIRMAN called for nominations for the
office of chairman of the Drafting Committee.

23. Mr. AGO proposed Mr. Schwebel.
24. Mr. TSURUOKA and Mr. EL-ERIAN seconded
the proposal.

Mr. Schwebel was unanimously elected Chairman of
the Drafting Committee.
25. Mr. SCHWEBEL thanked the members of the
Commission.

26. The CHAIRMAN called for nominations for the
office of rapporteur.

27. Sir Francis VALLAT proposed Mr. Pinto.
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28. Mr. CALLE y CALLE and Mr. SUCHARIT-
KUL seconded the proposal.

Mr. Pinto was unanimously elected Rapporteur.
29. Mr. PINTO thanked the Commission.

Adoption of the agenda (A/CN.4/306)

The provisional agenda (4/CN.4/306) was adopted
unanimously.

The meeting rose at 5.40 p.m.

1475th MEETING

Tuesday, 9 May 1978, ar 11.55 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Bedjaoui, Mr. Calle
y Calle, Mr. Castaneda, Mr. Dadzie, Mr. Diaz Gon-
zilez, Mr. El-Erian, Mr. Francis, Mr. Jagota, Mr. Njen-
ga, Mr. Pinto, Mr. Quentin-Baxter, Mr. Reuter, Mr.
Riphagen, Mr. Sahovi¢, Mr. Schwebel, Mr. Sette Cam-
ara, Mr. Sucharitkul, Mr. Tabibi, Mr. Thiam, Mr. Tsu-
ruoka, Mr. Ushakov, Sir Francis Vallat, Mr. Verosta,
Mr. Yankov.

Organization of work

I. The CHAIRMAN wished first to draw the Com-
mission’s attention to General Assembly resolution
32/151, which embodied most of the suggestions on
the organization of work of the 1978 session made in
the Commission’s report on the work of !its twenty-
ninth session,! and to General Assembly resolution
32/48, which requested the Commission to submit,
by 31 July 1979, its observations on the question of
the techniques and procedures used in the elabor-
ation of multilateral treaties.

2. As the Special Rapporteur on the topic of the law
of the non-navigational uses of international water-
courses would not be submitting a substantive report
at the current session, the Commission now had to
consider, in the order given, the following six main
topics: State responsibility; the most-favoured-nation
clause; succession of States in respect of matters
other than treaties; the question of treaties concluded
between States and international organizations or be-
tween two or more international organizations; the
status of the diplomatic courier and of the diplomatic
bag not accompanied by diplomatic courier; and the

Y Yearbook... 1977, vol. 11 (Part Two), p. 129, doc. A/32/10,
para. 106,

second part of the topic of relations between States
and international organizations.

3. If he heard no objection, he would take it that
the Commission agreed to the timetable for the con-
sideration of those topics that had been drawn up by
the Enlarged Bureau and distributed to all members.

It was so agreed.

4. The CHAIRMAN said that the Enlarged Bureau
had also decided to recommend to the Commission
that a working group on the elaboration of a protocol
concerning the status of the diplomatic courier and
the diplomatic bag not accompanied by diplomatic
courier be again established at the current session
and that it be composed of the same members as at
the previous session.?

5. If he heard no objection, he would take it that
the Commission agreed to the establishment of that
working group, under the chairmanship of Mr. El-
Erian.

It was so agreed.

6. The CHAIRMAN said that, during the past three
years, the Planning Group of the Enlarged Bureau
had produced excellent results. The Enlarged Bureau
was now recommending that the Planning Group be
again established at the current session.

7. If he heard no objection, he would take it that
the Commission agreed to the establishment by the
Enlarged Bureau of the Planning Group.

It was so agreed.

8. The CHAIRMAN said that, although General
Assembly resolution 32/48 did not require the Com-
mission to submit observations on the subject of the
techniques and procedures used in the elaboration of
multilateral treaties until 1979, the Enlarged Bureau
had been of the opinion that work on that subject
ought to begin at the current session. The Enlarged
Bureau had therefore decided that a small working
group should be established to study the subject.

9. If he heard no objection, he would take it that
the Commission agreed that consultations should be
held in order to decide on the composition of the
working group.

It was so agreed.

Co-operation with other bodies
[Item 11 of the agenda]

10. The CHAIRMAN said that another matter that
had been discussed by the Enlarged Burecau was that
of co-operation with other bodies. In that connexion,
the Secretary-General of the United Nations had re-
ceived a letter, dated 26 October 1977, from the Sec-
retary-General of the League of Arab States trans-
mitting a message from the Permanent Observer of

2 See Yearbook... 1977, vol. 1, p. 56, 1425th meeting, para. 52.
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the League to the United Nations concerning the re-
cently established Arab Commission for International
Law. The message read:

I have the honour to inform you that the Council of Ministers
of the League of Arab States, in its resolution 3655 of 8 Septem-
ber 1977, has agreed on the establishment of a Commission for
International Law on the Arab level. The Council has likewise
endorsed the statutes of this Commission.

In the same resolution, the Council decided that the League of
Arab States be represented in the meetings of the United Nations
International Law Commission, in a similar capacity as regional
organizations such as the Organization of American States and the
Council of Europe are represented, in order to co-ordinate the
work regarding the development and consolidation of the rules of
international law on the Arab and international levels.

It would be much appreciated if you would take the necessary
measures and likewise contact the Chairman of the International
Law Commission to ensure the permanent presence of the League
of Arab States as an observer in the meetings of the International
Law Commission, commencing with the thirtieth session of the
Commission 10 be held in Geneva on May 1978.

II. The Enlarged Bureau had considered that re-
quest and had decided to recommend to the Com-
mission that, in accordance with article 26 of its Sta-
tute, it agree to establish relations of co-operation
with the Arab Commission for International Law and
to receive an observer from that Commission.

12. If he heard no objection, he would take it that
the Commission agreed to follow the Enlarged Bu-
reau’s recommendation.

It was so agreed.
The meeting rose at 12.10 p.m.

1476th MEETING

Wednesday, 10 May 1978, at 10.10 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Castatieda, Mr. Diaz Gonzalez, Mr. El-Erian, Mr. Fran-
cis, Mr. Njenga, Mr. Pinto, Mr. Quentin-Baxter,
Mr. Reuter, Mr. Riphagen, Mr. 8ahovié¢, Mr. Schwebel,
Mr. Sucharitkul, Mr. Tsuruoka, Mr. Ushakov, Sir Fran-
cis Vallat, Mr. Yankov.

Tribute to the memory of Aldo Moro

At the invitation of the Chairman, the members of
the Commission observed one minute’s silence in tribute
to the memory of Aldo Moro.

1. Mr. AGO thanked the members of the Commis-
sion for their expression of sympathy, which he
would convey to the ltalian Government.

State responsibility (A/CN.4/307 and Add.1)
[Item 2 of the agenda)

DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

ARTICLE 23 (Breach of an international obligation to
prevent a given event)

2. The CHAIRMAN invited the Special Rapporteur
to introduce the part of his seventh report on State
responsibility (A/CN.4/307 and Add.2) dealing with
the breach of an international obligation to prevent a
given event, and specifically article 23, which read:

Article 23. Breach of an international obligation
to prevent a given event
There is no breach by a State of an international obligation

requiring it to prevent a given event unless, following a lack of
prevention on the part of the State, the event in question occurs.

3. Mr. AGO (Special Rapporteur) suggested that,
during the first two weeks it was to devote to the
topic of State responsibility, the Commission should
supplement chapter III of the draft on State respon-
sibility ! by adopting articles 23 and 24 which he had
submitted in his seventh report (A/CN.4/307 and
Add.]l). The Commission had laid down some gener-
al rules in chapter I and had dealt in chapter II with
the subjective element of the internationally wrong-
ful act; it had then gone on in chapter III—perhaps
the most delicate of the entire draft—to deal with the
objective element of the internationally wrongful act,
namely, the determination of the existence of a
breach of an international obligation owed by the
State.

5. Having established in article 16 the general prin-
ciple concerning the existence of a breach of an inter-
national obligation, the Commission had attempted
to deal in article 17 with the question whether the
origin of the obligation might have an influence on
the existence of a breach of the obligation—in other
words, of an internationally wrongful act—a question
which it had answered in the negative. In article 18
it had laid down the fundamental rule that an act of
the State constituted a breach of an international ob-
ligation only if the act was committed at the time
when the obligation was in force for that State. In
the same article it had also dealt with the case where
the breach continued over a period of time and the
obligation was in force for only part of that period.

6. The Commission had then proceeded to consider
whether a distinction should be drawn, as far as the
existence of a breach of the obligation was concerned,
according to the content or according to the nature
of the obligation in question. With regard to the
content of the obligation, it had considered in article
19 the question whether normal obligations in the
traditional context of international law should be dis-

! For the text of the articles adopted so far by the Commission,
see Yearbook... 1977, vol. 1l (Part Two), pp. 9 et seq., document
A/32/10, chap. II, sect. B, 1.
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tinguished from obligations of exceptional importance
intended to safeguard certain fundamental interests
of the international community, and in the light of
that consideration it had very tentatively differentiat-
ed two classes of internationally wrongful acts: inter-
national crimes and international delicts.

7. A further question considered by the Commis-
sion was whether the conditions for the existence of
a breach of an international obligation were distin-
guishable according to the nature of the obligation
breached. It had, for example, distinguished the con-
ditions that constituted a breach of obligations requir-
ing the State to adopt a particular course of conduct
(article 20) from those of a breach of obligations re-
quiring the State to achieve a specific result, leaving
the State free to choose the means for achieving that
result (article 21). It had also dealt, in article 21, with
the question of the conditions that must be met in
order for there to be a breach of an obligation of re-
sult when the obligation in question permitted the
situation not in conformity with the result required by
the international obligation, created by earlier con-
duct of the State, to be rectified by subsequent con-
duct. In article 22, it had dealt with the particular
aspects of that case in the context of an international
obligation regarding the treatment of aliens. It had
then considered whether an additional condition
must be fulfilled in order to establish the existence
of a breach of an international obligation and had
reached the conclusion that the obligation was
breached only if the aliens concerned had, without
success, exhausted the local remedies available.

8. The Commission must now consider a further
type of obligations: those requiring the State to pre-
vent a given event. That was the type of obligations
dealt with at the beginning of his seventh report.

9. For a breach of an obligation of that type to oc-
cur, the event that should have been prevented must
have taken place as a result of the State’s negligence.
There might sometimes be a direct causal link be-
tween the event and the act of the State, but in
most cases the causal link was only indirect. The
event might, of course, have been brought about di-
rectly by the action of certain State organs. Normally,
however, the event was not the direct result of action
by State organs but the indirect result of their inac-
tion, as where an insufficiently protected embassy
was attacked by private persons, or where flooding
took place owing to inadequate precautions. In such
cases the State’s conduct was not the direct cause of
the event but provided the conditions under which it
was possible for the event to occur. Thus, two con-
ditions had to be fulfilled in order that there should
be a breach of an obligation: first, the event to be
prevented must have occurred, and secondly, it must
have occurred owing to the State’s failure to prevent
it. Neither of those conditions alone sufficed to prove
the existence of a breach; in other words, it was not
enough that there should have been negligence on
the part of the State, or that the event had occurred:
both conditions must have been fulfilled.

10. The Commission had considered the problem
earlier, in connexion with article 3, which defined the
elements of an internationally wrongful act. Having
declared that the existence of conduct attributable to
the State under international law and the breach by
that conduct of an international obligation owed by
the State were the two essential constituent elements
of an internationally wrongful act, the Commission
had considered whether a third distinct constituent
element should not sometimes be added to the two
others, namely, the occurrence of damage or of an in-
jurious event. It had decided in the negative for ob-
viously cases occurred where there was a breach of
an obligation without its necessarily leading to any
damage or injurious event. What was true was that,
in many cases, the State’s conduct itself did not suf-
fice to constitute a breach of the international obli-
gation; some external event must also occur, and
that event often led to injury. The Commission had
thus stressed that in cases where the very object of
the international obligation was to avoid the occur-
rence of an injurious event, ‘““negligent conduct of
the organs of the State does not become an actual
breach of the international obligation unless the con-
duct itself is combined with a supplementary ele-
ment, an external event, one of those events which
the State should specifically have endeavoured to
prevent.? However, in order to remove all ambiguity
regarding the weight to be attached to that event in
relation to the elements consituting the internation-
ally wrongful act, the Commission had pointed out
that, if there was no internationally wrongful act as
long as no external event had occurred, it was be-
cause “the occurrence of an external event is a con-
dition for the breach of an international obligation,
and not a new element which has to be combined
with the breach for there to be a wrongful act™.3

11. The Commission had considered the problem
again in connexion with article 11, where the ques-
tion was whether the conduct of private persons
could be attributed to the State. It had answered that
question too in the negative, but had pointed out
that its answer did not imply that the conduct of pri-

-vate persons could never provide an occasion for the

State to commit a breach of an international obliga-
tion. The reasoning was that, while the conduct of
private persons did not per se constitute a breach by
the State of an international obligation, it might pro-
vide the occasion for such a breach if the State failed
to take the necessary precautions to prevent it.

12. That was the approach also adopted by the Pre-
paratory Committee of the Conference for the Codi-
fication of International Law (The Hague, 1930), by
taking it as agreed, in the questionnaire circulated to
States, that the event represented by the act commit-
ted by private persons to the detriment of aliens
must actually have taken place for the State’s respon-
sibility for failure on the part of its organs to forestall

2 Yearbook... 1973, vol. 1, p. 182, doc. A/9010/Rev.1, chap.
11, sect. B, article 3, para. 11 of the commentary.

3 Ibid.
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it to be entailed. That approach was confirmed by the
answers of States to the questionnaire: failure on the
part of State organs to prevent the occurrence could
not give rise to international responsibility except in
connexion with an act committed by a private person
which harmed an alien. The Austrian Government
had commented that, even in the case of persons en-
joying special protection, such as diplomatic staff,
foreign heads of State and the like, the failure to pro-
tect was not sufficient to involve the State’s respon-
sibility: some injurious act committed by private per-
sons must actually have taken place because of that
failure before the State’s conduct could constitute a
breach of the international obligation.

13. International case law and diplomatic practice
confirmed that conclusion; States did not complain to
international judicial or arbitral tribunals, nor did
they intervene diplomatically, unless some injurious
event had occurred, as was shown by the cases cited
in the seventh report (A/CN.4/307 and Add.1, foot-
note 18).

14. Apart from the obligations he had mentioned,
the direct object of which was to prevent a certain
event, there were of course other obligations—obliga-
tions of conduct and not of result— whose direct ob-
ject was the performance of some specific act by the
State, and the breach of which was therefore consti-
tuted by the mere failure to take action, independent-
ly of the indirect object, which was to help to pgevent
the occurrence of certain events. An example was the
obligation of the State not to tolerate in its territory
terrorist organizations whose activities were aimed at
another State. For a breach of that obligation to oc-
cur, it was not necessary that the terrorist organiz-
ations should have committed acts of violence in the
territory of another State; it was enough that the
State should have tolerated the organization in its
territory.

15. Mr. CALLE y CALLE expressed his delight in
finding the outstanding abilities of the Special Rap-
porteur reflected in the report under consideration.
Following the adoption at the previous session of ar-
ticles 20 to 22, which had commanded wide support
in the Sixth Committee, the Commission was now
dealing in draft article 23 with what might be termed
the category of preventive obligations. In other
words, the act attributable to the State was not the
injurious act itself but the fact that, because of a lack
of prevention or vigilance on the part of the State,
the act had occurred. It was essential to distinguish
between the primary responsibility of the State,
namely, cases where the damage had been caused by
organs of the State, and the seconcary responsibility
of the State, namely, cases where the State had failed
to take the necessary preventive or protective mea-
sures at the right time and had thus created condi-
tions in which the injurious act could take place. In
the instance under consideration, the act was not
committed by organs of the State or entities or per-
sons acting in fact on behalf of the State, but by in-
dividuals acting in a private capacity. Those individ-
uals might be nationals of the State or aliens, but the

act must be one taking place in a territory where it
had been possible for the State to take appropriate
preventive measures.

16. In his fourth report, the Special Rapporteur had
proposed a draft article 11, on the conduct of private
individuals, which stated that the conduct of a pri-
vate individual or group of individuals, acting in that
capacity, was not considered to be an act of the State
in international law.* Obviously, the State was not in
principle responsible for the conduct of a private in-
dividual or of private individuals acting in that capac-
ity. However, the article had gone on to say that the
rule was without prejudice to the attribution to the
State of any omission on the part of its organs, where
the latter ought to have acted to prevent or punish
the conduct of the individual or group of individuals
and had failed to do so. Article 11 in its original form
had been supported by a brilliant and exhaustive stu-
dy of legal precedents.

17. After discussion of the proposed article, how-
ever, the Commission had adopted one that no long-
er spoke of omission on the part of State organs or
punishment of the conduct of individuals acting in a
private capacity. It simply stated that the conduct of
a person or group of persons not acting on behalf of
the State was not to be considered as an act of the
State under international law, but that that rule was
without prejudice to the attribution to the State of
any other conduct related to that of the persons or
groups of persons in question and to be considered as
an act of the State by virtue of articles 5 to 10. An
example of such other conduct was that of persons
or groups of persons acting in fact on behalf of the
State. Naturally, if there was some degree of compli-
city between the private individual and the State, the
responsibility of the State would be engaged.

18. The acts of individuals, in connexion with
which many exaggerated claims had been submitted
in the past, constituted an extremely delicate sphere.
Even when States had exercised proper diligence to
protect individuals, the slightest damage or harm to
a foreign individual had been dramatized into a ca-
tastrophe and wildly exaggerated compensation had
been claimed. At one time, the countries of Latin
America, for example, had been the victims of a ver-
itable ‘‘claims industry’. Weak countries had been
compelled to yield and to pay compensation for vir-
tually unavoidable damage.

19. Consequently, it would be advisable to specify
in article 23 that the preventive measures must be
reasonable; otherwise, the obligation on the State to
anticipate the future might prove too broad in char-
acter and the article would be opening a door that
had been carefully closed in article 11. As early as
1930, the Preparatory Committee of the Codification
Conference of The Hague had spoken of “reason-

4 Yearbook... 1972, vol. I, p. 126, doc. A/CN.4/264 and Add.1,
para. 146.
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able™ protection.’ Similarly, in his seventh report, the
Special Rapporteur spoke of the obligation to prevent
the occurrence of the event ‘“to the extent possible™
(A/CN.5/307 and Add.l, para. 15), and mentioned
measures ““normally likely to prevent™ private per-
sons from committing injurious acts (ibid, para. 16).
Accordingly, the measures taken in every case had to
be in keeping with what was being protected or pre-
vented from occurring. Every State needed certain le-
gal judicial and police organizations to enable it to
fulfil its duties to protect both nationals and aliens
and, a fortiori, the interests or rights of other States
in its territory.

20. At the same time, it was necessary to be real-
istic, and realism demanded that the responsibility of
the State should be engaged only when there was a
manifest failure to take suitable preventive measures
in the case in question. The world was now witness-
ing appalling acts committed by international wrong-
doers, who had means available that kept them bey-
ond the reach of many advanced States, notwith-
standing the highly organized legal systems and po-
lice forces of those States. Consequently, he hoped
that in the course of the discussion it would prove
possible to introduce into the article the notion of
manifest lack of prevention or of failure to take
reasonable measures to prevent the occurrence of a
particular event.

21. Mr. REUTER said that, by making the occur-
rence of the event one of the two essential conditions
for the existence of a breach of an international ob-
ligation, article 23 introduced the notion of damage,
although the Special Rapporteur had shown that it
was not one of the constituent elements of respon-
sibility. He realized that the article was based on a
very thorough study of international jurisprudence,
State practice and legal literature, but he wondered
whether there must really have been an injurious
event for a breach of the obligation to occur. For ex-
ample, if an ambassador succeeded by his own means
in escaping an attempt that had been made on his
life owing to lack of protection, was it to be con-
cluded that the State concerned was not responsible
because there had been no damage? In his views, re-
sponsibility should not be limited to cases in which
there was damage. To take the case of pollution, for
example, was it necessary to wait until a disaster had
occurred before it could be said that there was
responsibility on the part of the State that had not
taken the necessary precautions to prevent it?

22. Admittedly, the Special Rapporteur had said
that in certain cases it was not necessary for damage
to occur for there to be a breach of an international
obligation (A/CN.4/307 and Add.1, para. 15). If that
were so, however, how was article 23 to be under-
stood? It might be taken as stating a general rule

5 League of Nations, Conference Jor the Codification of Interna-
tional Law, Bases of Discussion for the Conference drawn up by the
Preparatory Committee, vol. 111, Responsibility of States for Damage
Caused in their Territory to the Person or Property of Foreigners
(C.75.M.69.1929.V), p. 93, point VII, a.

that would apply only in the absence of a rule to the
contrary. But he was not sure that that was what the
Special Rapporteur intended, or that it was reasonable
to adopt that interpretation, for, even in the classic
cases, the rule stated might not be correct.

23. Personally, he would prefer an interpretation
based on the idea that, when the risk could not be
calculated in advance, it could be judged only by its
effect in the light of the material damage caused. In
such a case, since the risk would not have been ap-
parent before the material damage occurred, the ob-
ligation to prevent the risk would not have been ap-
parent either. On the other hand, when the risk
could be precisely defined in advance, the State
ought to take preventive measures in proportion to it.
In such a case, any default on that obligation would
of itself constitute a breach.

24, Mr. USHAKOV said that, while the Special
Rapporteur was to be congratulated on his masterly
introduction of article 23, there were a number of
points that he would like to have clarified.

25. The Commission had so far considered that
there were only two kinds of international obligations
incumbent upon States: obligations of means and ob-
ligations of result. The proposed new article raised
the question whether there was not perhaps also a
third kind, namely, international obligations to pre-
vent the occurrence of an event. If there were, it
would often be very difficult to distinguish the sec-
ond kind of obligation from the third. Referring to the
1961 Vienna Convention on Diplomatic Relations,$
and particularly to article 22, para. 2, he wondered
whether the special duty of the receiving State ‘‘to
take all appropriate steps to protect the premises of
the mission against any intrusion or damage and to
prevent any disturbance of the peace of the mission
or impairment of its dignity” was to be seen as an
obligation of result or an obligation of prevention. It
could be considered an obligation of result, under
which the receiving State was free to 1ake any steps
it liked, providing they led to the desired result, or
an obligation to prevent an event, within the mean-
ing of the article under consideration.

26. Instead of an *‘event”, it might be better to
speak of an *‘act in law”, but without attributing to
the word **act™ the meaning it had in article 1 of the
draft, According to the general theory of law, the
term ‘“‘act in law™ denoted an event that involved
the application of a rule of law. For example, the
birth of a child, which was unguestionably an event,
was considered an act in law inasmuch as it might
lead to an increase in the father’s salary or a reduc-
tion in his taxes. To speak of an event when what
was really meant was an act in law could give rise
to confusion.

27. Furthermore, the Special Rapporteur mentioned
only events occurring within the jurisdiction of the
State, such as attacks on embassies or consulates; he

6 Unpited Nations, Treaty Series, vol. 500, p. 95.
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wondered whether article 23 ought not to cover in-
ternational relations in general.

28. Finally, article 23 took into account only obliga-
tions to prevent an event, although obligations to
cause an event were aiso possible. For example, a
State might undertake to oblige its trading establish-
ments to sell certain products to foreign establish-
ments. There was no apparent justification for omit-
ting obligations of that kind from the article.

29. Sir Francis VALLAT said that Mr. Ushakov
had raised some of the same questions he himself
had wished to ask the Special Rapporteur. The ques-
tion of the relationship between articles 20 and 21
and article 23 was of particular interest to him. He
was also unsure about the relationship between
article 22 and article 23 since, if article 23 followed
article 22, there might be some doubts about the
applicability of the latter in cases falling within the
scope of article 23.

30. Mr. NJENGA said that he, too, was somewhat
uncertain about the relationship between article 20
and 21 and article 23. It was his impression, how-
ever, that the doubts that had arisen in the minds of
some members of the Commission might be the re-
sult of the slightly ambiguous wording of article 23.
It was not entirely clear whether the obligation pro-
vided for in that article was an obligation to provide
protection or an obligation to prevent the occurrence
of an event. In his opinion, it was an obligation to
provide protection, and the State breached that obli-
gation when it failed to provide such protection.

31. The practice of States was particularly relevant
in that connexion. For example, when an embassy,
for one reason or another, was exposed to attacks
by local dissidents or other private individuals, in
practice the host State usually took precautionary
measures in advance because of its obligation to pro-
vide the embassy with protection. However, as the
Special Rapporteur had stated in his report
(A/CN.4/307 and Add.l, para. 13 and footnote 17),
there were cases where the embassy might be aware
that an attack or hostile demonstration was being
planned and the host State failed to take adequate
precautionary measures. In such cases, it could be
said that there had been a breach of the State’s ob-
ligation to provide the embassy with protection.

32. He was therefore of the opinion that, in order
to make it clear that the State had an absolute ob-
ligation to provide reasonable protection, article 23
should be worded positively, perhaps along the fol-
lowing lines:

“There is a breach by a State of an international
obligation requiring it to prevent a given event if
there is a lack of prevention on its part and if the
event in question occurs.”

33. Mr. QUENTIN-BAXTER, said that the Special
Rapporteur’s seventh report gave the Commission an
opportunity once again to reflect on many of the vital
distinctions drawn and many of the important deci-
sions reached during the formulation of the draft ar-

ticles on State responsibility. He had in mind parti-
cularly the Commission’s decision that the question
of damage should not be considered as an element of
responsibility. He was concerned that that decision,
which had determined the structure of the draft,
might have been forgotten and that it might there-
fore not be possible to rule out the question of dam-
age as absolutely as the Special Rapporteur would
have liked. He was also concerned that the Commis-
sion might not be able fully to implement its decision
to deal with acts and omissions together in ail parts
of the draft. It had always seemed to him that not
the least excellent feature of the draft was that it
made it possible to speak of acts and omissions in
every context in terms that were not inappropriate to
either, and, by the very spareness of the words used,
to stress the fact that omissions could be just as
serious as acts.

34. Was article 23 one that would prevent the Com-
mission from dealing with acts and omissions togeth-
er and that would consequently oblige it to deal only
with omissions, or even with a sub-category of omis-
sions? Did the word “prevention” introduce a new
criterion that would be difficult to apply? For exam-
ple, in the Corfu Channel case,” an obligation had
been breached not so much because there had been
failure to prevent an incident causing loss of life and
property as because there had been failure to give no-
tice of danger. It was not easy to categorize that type
of omission as an obligation to prevent an event. It
had the characteristics of all omissions, but the result
must also follow for the legal criteria to be satisfied.

35. Was the obligation provided for in article 23

perhaps a sub-category of an obligation of result? If
so, concern of the kind expressed by Mr. Calle y
Calle was quite justified. Or was the obligation in a
separate category of its own, as suggested by Mr.
Ushakov? If so, the structure of the draft might be
in considerable danger.

36. In the light of those considerations, he drew the
Commission’s attention to the wording of article 21,
paragraph 1, and ventured to suggest that the simple
message of article 23 was, in fact, covered rather well
by the wording of that paragraph, which read:
There is a breach by a State of an international obligation
requiring it to achieve, by means of its own choice, a specified
result if, by the conduct adopted, the State does not achieve the
result required of it by that obligation.
The non-achievement of the result required of the
State appeared from the wording of that paragraph to
be essential, and yet it was not given a prominence
that detracted from the objective element of the ob-
ligation. He was therefore of the opinion that the
problems to which article 23 gave rise could be re-
solved simply by strengthening the commentary to
article 21, paragraph 1.

37. Mr. FRANCIS said that the basic premise of
draft article 23 was that the obligation of the State to

? Judgment of 9 April 1949, [.C.J. Reports 1949, p. 4.
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prevent an event was not breached unless and until
the preventive measures which the State was obliged
to take had actually failed to prevent the event from
occurring. Mr. Calle y Calle had rightly drawn a dis-
tinction between a wrongful act committed by a State
organ and a wrongful act committed by a private in-
dividual following a lack of prevention on the part of
the State. Politically, that was an important distinc-
tion because, when a State organ committed a wrong-
ful act, the State was even more directly responsible
than if the wrongful act had been committed by a
private individual. Legally, the distinction was also
important since, if a State organ was instrumental in
breaching an obligation, the basis of responsibility
was not the absence of preventive measures. Mr.
Reuter had made a similar point when he had said
that, if the risk was not apparent before the damage
was done, then the obligation to prevent the risk was
not apparent either and could hardly be invoked.

38. The questions raised by Mr. Calle y Calle and
Mr. Reuter might be the direct result of the short-
comings of the wording of article 23, which made the
breach of an obligation of a State to prevent an event
dependent on the occurrence of the event following
a lack of prevention on its part. The wording of the
article also failed to take account of an essential ele-
ment referred to in the penultimate sentence of para-
graph 14 of the Special Rapporteur’s seventh report,
namely, ‘‘the necessary link between the actual con-
duct of the State and the event”. The observations
made by Mr. Njenga were particularly relevant. What
article 23 should reflect was that the event in ques-
tion must have been caused by a lack of prevention
on the part of the State. He hoped that the Special
Rapporteur would find some way of bringing out that
point more clearly. Otherwise, the idea expressed by
Mr. Quentin-Baxter concerning the relationship be-
tween article 3 and article 21, paragraph 1, would
have to be studied in greater detail.

39. Mr. YANKOYV wished to ask the Special Rap-
porteur whether he had considered the possibility of
wording article 23 positively.

39. He also hoped the Special Rapporteur would de-
fine more clearly the relationship between article 23
and article 21.

The meeting rose at 12.50 p.m.

1477th MEETING

Thursday, 11 May 1978, at 10.10 a.m.
Chairman : Mr. José SETTE CAMARA

Members present ;! Mr. Ago, Mr. Calle y Calle, Mr.
Diaz Gonzalez, Mr. El-Erian, Mr. Francis, Mr. Pinto,
Mr. Quentin-Baxter, Mr. Reuter, Mr. Riphagen, Mr.
Sahovi¢, Mr. Schwebel, Mr. Sucharitkul, Mr. Tsuruoka,
Mr. Ushakov, Sir Francis Vallat.

State responsibility (continued)
(A/CN.4/307 and Add.1)

[ltem 2 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SpECIAL RAPPORTEUR (continued)

ARTICLE 23 (Breach of an international obligation to
prevent a given event)! (continued)

1. Mr. DIAZ GONZALEZ said that the wording of
article 23 as it now stood had left him in doubt as
to whether there were any limitations on the obliga-
tion of the State to prevent a given event from oc-
curring. In order to be able to prevent an event from
occurring, the State had to assess the risks involved,
but even when it had done so it might not always
be able to prevent a private individual from commit-
ting a wrongful act. Under article 23, the State could
not be held responsible for the commission of a
wrongful act by a private individual, but it could in-
cur responsibility for failing to fulfil its obligation to
prevent that act from being committed. As Mr. Reu-
ter had stated at the previous meeting, the preven-
tive measures which the State was required to take
depended on whether or not the risks involved were
apparent. The State’s responsibility was consequently
limited by the nature of the risks involved in the
occurrence of a particular event.

2. To take as an example the case of pollution of
the sea, it was quite obvious that the responsibility
of a State to prevent ships flying its flag from pol-
luting the sea existed even before pollution occurred.
The State’s obligation was to take the necessary pre-
cautions to ensure that its flagships observed the in-
ternational rules designed to prevent such pollution.
Another example that came to mind was that of a
State that took all the necessary measures to protect
a visiting head of State, but was unable to prevent
the visitor from being attacked by a private individ-
ual. In such a case, the State’s obligation was to ap-
prehend and prosecute the person who had commit-
ted the wrongful act, but it could not be held respon-
sible for the act itself.

3. Since a State could be held responsible for lack of
prevention, but not necessarily for the unforeseeable,
certain limitations on the obligation of the State to
prevent a given event from occurring should be pro-
vided for in article 23. He agreed with Mr. Calle y
Calle (1476th meeting) that the article should also
contain a reference to the idea of ‘‘reasonable pre-
vention”, which had been described by the Special
Rapporteur in the last sentence of paragraph 2 of his
seventh report (A/CN.4/307 and Add.l).

4. Mr. AGO (Special Rapporteur), in reply to the
questions to which article 23 had given rise, said first
that the international obligations referred to in that
article were not normally absolute obligations, and
that the rule he had proposed for adoption was by no
means aimed at tranforming them into absolute ob-

I For text, see 1476th meeting, para. 2.
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ligations, as some members of the Commission
feared. If they were absolute obligations, they would
require that the State prevent the occurrence of a giv-
en event in any case whatsoever; consequently. the
mere occurrence of the event would constitute a
breach of the obligation. However, under his pro-
posed article 23, there was a breach of the obligation
to prevent an event only if the event occurred * fol-
lowing a lack of prevention on the part of the State.
Accordingly, two conditions had to be fulfilled: the
event to be prevented must have occurred and it
must have been made possible by lack of vigilance
on the part of the State. Therefore the case in which
the event occurred despite the State’s having taken
all the adequate preventive measures had to be
excluded.

5. As he had explained before, the obligations of
prevention referred to in article 23 normally had to
be construed within the limits of what was reason-
able and possible. Perhaps that point should be re-
called in the commentary, but the Commission
should beware of introducing the idea of reasonable-
ness in article 23 or of describing the lack of preven-
tion in one way or another in the article. As in the
case of other articles, the Commission should not
yield to the temptation of defining the subject-matter
of the primary rule whose breach was being con-
sidered; if it did so, it would run into insuperable dif-
ficulties. The international obligations to prevent an
event might, after all, have their origin in custom or
in treaties, and their subject-matter as well as the de-
gree of prevention required might vary considerably.
It was not to be excluded that some of them might
be absolute. On the other hand, it was clear that a
lesser degree of prevention was required for the pro-
tection of foreign private persons than for those en-
joying special protection. The Commission might in-
clude those points in the commentary, but it should
not include them in the article under consideration.
If it introduced any limitation in the article, more-
over, the other provisions of the draft where the no-
tions of ““reasonable™ and * possible” were assumed
might be interpreted a contrario as not implying any
such limitation.

6. Replying to a comment made by Mr. Reuter
(1476th meeting), he pointed out that the word “da-
mage”’ had a number of meanings. In taking the
view that the internationally wrongful act consisted
of only two constituent elements, and that *“da-
mage” was not a distinct constituent element that
must accompany the breach of an international ob-
ligation for an internationally wrongful act to exist,
the Commission had noted that the idea of “dam-
mage” as a distinct constituent element had been de-
veloped precisely by taking into account obligations
of prevention of events. As such events generally in-
jured somebody, certain writers and judges had come
to speak of ‘“damage” in referring to an event that
did not necessarily cause injury. Mr. Reuter had cited
the case of an ambassador who, by his own exer-
tions, escaped an attack and so suffered no injury.
Clearly, in such a case there would nevertheless be

responsibility on the part of the State that had failed
to take the necessary preventive measures, for its ob-
ligation had been to prevent the attack and not mere-
ly to prevent an injury. That was why the event
must be distinguished from the damage. The same
applied to the case of demonstrations against an em-
bassy mentioned by Mr. Njenga (1476th meeting);
such demonstrations obviously engaged the respon-
sibility of the State that had failed to take the neces-
sary preventive measures, even if no damage were
caused. The State’s obligation derived from article 22
of the Vienna Convention on Diplomatic Relations,?
and was one of the classes of obligations dealt with
in the article under consideration.

7. Some members of the Commission had empha-
sized the need to take account of the subject-matter
of the obligation to distinguish between obligations
of prevention of events and certain obligations of
conduct. It was a fact that some international obliga-
tions, developed for a particular purpose, required the
adoption of specific measures by the State, whereas
others required the prevention of an external event.
Depending on the objective, an obligation could be
modelled on one type or the other. In the case of pol-
lution, the two types of obligations coincided. States
might in some cases have the obligation to take mea-
sures—for example normative measures—and in
other cases they might have to ensure the prevention
of specific occurrences, such as certain discharges. It
was the latter type of obligation that was referred to
in article 23.

8. As far as the drafting was concerned, Mr. Reuter
had suggested that the rule in article 23 should be
applicable only in the absence of a different rule.
While agreeing that such a proviso would be true of
most of the rules, he would be hesitant to introduce
it in article 23 before carefully considering its impli-
cations.

9. Echoing views expressed by Mr. Ushakov (1476th
meeting), several members of the Commission had
inquired whether the international obligation con-
templated in article 23 was an obligation “of
means” or an obligation “of result”, or whether it
might even be an obligation of a third kind. There
was no question, however, but that when the obliga-
tion was formulated in such a way as to require that
the State prevent the occurrence of a certain event,
by the means of its choice, the obligation incumbent
upon it was one of result. Various differents ways of
achieving the required result might not be available
to the State, but the fact remained that it was not
bound to adopt a specific course of conduct. It would
be different if, with the indirect objective of avoiding
certain events, the obligation required that the State
adopt certain specified measures: for example, a mea-
sure prohibiting certain practices likely to lead to the
pollution of the air of bodies of water. That specific
obligation would be an obligation of conduct and not
of result, but it would not fall into the category
referred to in article 23.

2 See 1476th meeting, foot-note 6.
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10. That being so, it might be suggested that the
content of article 23 should be included in article 21.
However, the obligations dealt with in article 23, al-
though they were obligations of result, represented a
special kind of such obligations, with a characteristic
distinguishing feature. The obligation referred to in
article 23 was distinguished by the fact that the re-
quired result consisted in preventing the occurrence
of a certain event. Whereas, in other cases, the prob-
lem of establishing whether the required result had
not been achieved (and therefore whether there was
a breach of the obligation) could pose pratical difficul-
ties, it went without saying that in the particular case
of the breach of an obligation to prevent an event, it
was when the event occurred that it was esta-
blished that the result had not been achieved and
that there was, therefore, a breach of the obligation.
Consequently article 23 was justified as a separate
provision.

11. He would nevertheless be prepared to establish
a link between articles 21 and 23 by drafting the
opening passage of article 23 to read: “Where the
result required by an international obligation of a State
consists of preventing the occurrence of a given
event, there is no breach of that obligation unless...”.

12. In circumstances like those of the Corfiu Chan-
nel case, to which Mr. Quentin-Baxter had alluded
(1476th meeting), everything depended, obviously, on
the subject-matter of the international obligation. If
there was a duty to warn other States of a potential
danger, what was required was specific action, and
failure to give such warning therefore entailed a
breach of the obligation. If the duty was to prevent
the accident, what had to be prevented was an event,
and the obligation was breached only if, through lack
of prevention, the event occurred.

13. In reply to Mr. Ushakov’s suggestion that it
might be preferable to speak of an “‘act in law” ra-
ther than of an “event”, he pointed out that the
event became an act in law by virtue of rules other
than those relating to the prevention of the said
event. To return to the example of the birth of a
child, for the comparison to hold it would have to be
assumed that a rule existed obliging certain parties to
prevent the occurrence of a particular event—in the
case in point, birth. The consequence of such a rule
would be that couples who contravened it would be
guilty of a wrongful act. From the point of view of
that rule, the birth was an event and not an act in
law. By contrast, it was an act in law from the point
of view of other rules: those that would apply to
new-born babies and would treat them as subjects of
rights and obligations. The material point for the pur-
poses of article 23 was the prevention of an act as
an event, and not as an act in law. Thus it would
be preferable not to speak of “act of law”™ in that
context.

14. Mr. Ushakov had further suggested that the
rule in article 23 should apply not only to events oc-
curring within the jurisdiction of a State, but also to
events belonging directly to international relations. In
his own opinion, all the cases considered so far, in-

cluding that of the attack on an embassy, involved
international relations. Although the most obvious
cases often concerned events that had occurred with-
in the territory under the jurisdiction of the State com-
plained against, there were also cases, like the one he
had cited, of the destruction of protected cultural
property in foreign territory. The internationl interna-
tional arrangements relating to pollution likewise
offered examples of events whose occurrence abroad
had to be prevented. Thus there was no reason for
thinking that the rule in article 23 would be limited
to cases where the State acted in its own territory or
within the confines of its jurisdiction.

15. On the other hand, and unlike Mr. Ushakov, he
doubted that the scope of the article should be ex-
tended to international obligations whose object was
to bring about the occurrence of an event. In the ex-
ample cited by Mr. Ushakov, what was required of a
State was not to bring about an event but to adopt
certain measures. In any case, in matters of State re-
sponsibility, the traditional approach was to aim at
the prevention of an undesirable event rather than
the realization of a desirable event.

16. With reference to Mr. Yankov's suggestion
(1476th meeting) that article 23 should be reformu-
lated in positive language, it would not be easy to act
on that suggestion since the Commission had already
expressed a preference for the negative formulation,
as being more incisive, in the case of the earlier
articles.

17. Mr. PINTO was not convinced that the Special
Rapporteur had been entirely successful in his pur-
pose if he had intended article 23 to be a further step
in a logical progression that thad begun with articles
20 and 21 and was designed as a systematic expo-
sition of the essential elements of an international ob-
ligation. Indeed, he could not agree with the Special
Rapporteur that there was a close connexion between
those three articles.

18. A comparison of the structure and of the way
in which those three articles had been presented
showed that articles 20 and 21 were consistent and
logical, whereas the position of article 23 was some-
what ambiguous. Thus, in article 20, it was clear that
a State breached an international obligation requiring
it to adopt a particular course of conduct if its con-
duct was not in conformity with that required of it
by the obligation. Similarly, in article 21, a State
breached an international obligation requiring it to
achieve a specified result if, by the conduct adopted,
it did not achieve that result. Under article 23, how-
ever, a State breached an international obligation re-
quiring it to prevent “‘a given event”, following a
lack of prevention on the part of the State, “the
event in question’ occurred. It seemed to him that
the *“given event” referred to in the first part of the
sentence might not necessarily be the same as the
“event in question” referred to in the second part of
the sentence. The given event was the event sought
to be prevented, whereas the event in question was
the event which demonstrated that there had been a
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breach of the obligation. The ‘‘event in question”
might be part of the “given event™, but was not ne-
cessarily the same as that event.

19. His difficulties with article 23 had been further
increased by the fact that, although the Special Rap-
porteur’s seventh report gave examples of the inter-
national obligation of the State to prevent a given
event, it did not really specify the nature of the
event that had to occur for the obligation to be
breached. He was therefore not sure whether the rule
enunciated in article 23 would, for example, be appli-
cable in cases involving international obligations aris-
ing from treaty commitments. For instance, if a State
wishing to encourage investments undertook bilater-
ally not to nationalize businesses belonging to the
nationals of another State, but adopted legislation
permitting nationalization in a general sense, contrary
to its bilateral undertaking, the businesses of the na-
tionals of the foreign State would be placed in some
jeopardy. The responsibility of the host State might
thus be entailed, even though the event it had un-
dertaken to prevent, namely, nationalization, had not
occurred. He also wondered whether the rule enun-
ciated in article 23 would apply in a case where a
State that was a party to the IBRD Convention on
the Settlement of Investment Disputes between
States and Nationals of Other States® had agreed to
ensure that it its nationals would submit disputes
with nationals of other States to arbitration and
where a national of that State delayed arbitration pro-
ceedings indefinitely.

20. Mr. SAHOVIC was glad to have the Special
Rapporteur’s explanations, which he was certain
would enable members of the Commission to reach
agreement on the principle laid down in article 23.
He himself had studied that article from the points
of view of State practice and of its place in the draft.

21. From the point of view of State ptactice, the
need to provide against the possibility of a breach of
an international obligation to prevent a particular
event was indisputable. It was clear from doctrine,
international jurisprudence and State practice that
there could be no doubt whatsoever concerning the
value of the rule stated in the article. However, its
application might cause some problems, and it must
therefore be stated in terms that left no room for dif-
ferences of interpretation.

22. On the subject of the article’s place in the draft,
he agreed with the Special Rapporteur. Like some
other members of the Commission, he had thought
that a third category of obligation should be covered.
But rather than rely merely on explanations in the
commentary, perhaps the Commission should esta-
blish a link between article 23 and article 21. The
wording proposed for that purpose by the Special
Rapporteur* seemed satisfactory.

23. The commentary should explain in detail what
was meant by failure to prevent an event and give
more examples which would be of help to States.

3 United Nations, Treaty Series, vol. 575, p. 159.
4 Para. 11 above.

24, Mr. SUCHARITKUL subscribed unreservedly
to the proposals and explanations put forward by the
Special Rapporteur, whom he congratulated on his
excellent introduction of article 23. In his opinion,
the obligation to which the article referred was of a
special kind and merited special treatment, for it was
neither exclusively an obligation of conduct, nor ex-
clusively an obligation of result. Two conditions
must be met before it could be said to have been
breached: on the one hand, the conduct of the State
must have been less than that required of it by the
obligation, and on the other, a given event must
have occurred.

25. However, like the Special Rapporteur, he be-
lieved that the obligation referred to in article 23 was
one of result rather than of conduct. In his view, the
article raised three vital questions, namely, the rela-
tivity of the obligation of conduct, the continuity of
the obligation of result after the occurrence of the
event, and the legal basis of the obligation to prevent
a particular event.

26. The extent of an obligation of conduct varied
according to the circumstances of each case, such as
the imminence or magnitude of the foreseeable
danger. It was clear that, in the case of nuclear tests,
for example, the State must take greater precautions
than in other cases. The relative importance of the
foreign dignitaries the State received determined the
extent of the protective measures it had to take. For
example, a Head of State was entitled to a greater de-
gree of protection than an ambassador or a consul.
Similarly, the embassies of certain countries required
greater protection than others, since they were more
at risk. In the Netherlands, for example, the Indone-
sian Embassy merited special protection. The extent
of an obligation of conduct also varied according to
the means at the State’s disposal. It was obvious that
developing countries could not be expected to take
the same security measures as the great Powers. The
source of the obligation of conduct was also of im-
portance. For example, if a State invited a foreign
Head of State to visit its territory, it was obliged to
ensure his safety. The accreditation of an embassy
implied that the receiving State would take the mea-
sures necessary to protect the staff of that embassy
within its territory. But in the case of political refu-
gees, receiving countries of which Thailand was one
could not be required to monitor the subversive ac-
tivities of all the refugees within their territory. Fi-
nally, the extent of an obligation of conduct depen-
ded on the conduct of the persons injured: if it was
they who had brought about the event or contributed
to its occurrence, the degree of diligence required of
the State would be less.

27. In his opinion, the obligation of result continued
in force after the occurrence of the event, the State
then being obliged to mitigate its damaging effects.

28. An obligation to prevent an event had also to
be assumed by its beneficiaries, and in some cases
the responsibility had to be shared.

29. Mr. USHAKOV was satisfied with most of the
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explanations given by the Special Rapporteur. Never-
theless, he continued to have doubts on certain
points, particularly on the crucial question whether a
third category of obligations really existed that bound
the State to prevent a particular event. He doubted
whether that was the case, since the existence of
such a category of obligations depended, in his view,
on the interpretation placed on the obligation of
means and on that of result.

30. As an example of the third category of obliga-
tions, the Special Rapporteur had cited the obligation
to prevent an attack on an embassy. That was not,
however, an obligation of a special kind, but a simple
obligation of result. Article 22, paragraph 2, of the
Vienna Convention on Diplomatic Relations provided
that

The receiving State is under a special duty to take all appro-
priate steps to protect the premises of the mission against any in-
trusion or damage and to prevent any disturbance of the peace of
the mission or impairment of its dignity.

That article made it incumbent on the State to
achieve a certain result by ‘““all appropriate steps”.
But that was not an obligation to prevent a particular
event. Moreover, it would be quite impossible to list
all the events that the State ought to prevent. Con-
sequently the examples concerning the protection of
embassies were not conclusive, for they had to be
considered as examples of an obligation of result.

31. That did not mean that the question of the
event should be set aside or that the role the event
played in the obligation could be denied. Every rule
required conduct that consisted either in preventing
or in bringing about certain events. Every event
covered by a rule was an act in law, because it had
consequences in law.

32. The wording of article 25, the title of which was
modelled on the titles of articles 20 and 21, gave the
impression that the obligation to prevent a given
event was a third category of obligations in addition
to those of conduct (article 20) and of result (arti-
cle 21). It was questionable whether it was possible
to single out from among obligations of result—and so
establish the existence of a subcategory—of such ob-
ligations cases in which the result was achieved
through the prevention of a given event. In the case
of the protection of diplomatic missions, it was clear-
ly impossible to foresee all the events that might oc-
cur. Again, when a hospital or a historical monument
was bombed, was the obligation that was breached
one of result or of conduct? Personally, he considered
that it was more an obligation of conduct or of
means, for the State should have refrained from
bombing civilian targets.

33. Whatever its content, an obligation was always
either an obligation of result or an obligation of con-
duct. He could not conceive of a single example of
an obligation that would not fall into one of those
two categories. The event that might consitute a
breach of an obligation was always covered by the
rule establishing the obligation, whether the obliga-
tion was one of means or of result, for the object of

every obligation was either to prevent certain events
or to bring them about.

Appointment of a Drafting Committee

34. The CHAIRMAN said that, following consulta-
tions in accordance with the usual practice, it was
proposed that a Drafting Committee be appointed
consisting of the following members: Mr. Schwebel
as Chairman, Mr. Calle y Calle, Mr. Dadzie, Mr. El-
Erian, Mr. Francis, Mr. Reuter, Mr. Riphagen, Mr.
Sucharitkul, Mr. Ushakov, Sir Francis Vallat, Mr.
Yankov and, ex officio, Mr. Pinto, the Commission’s
Rapporteur.

It was so agreed.
The meeting rose at 12.55 p.m.

1478th MEETING

Friday, 12 May 1978, at 10 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Castaneda, Mr. El-Erian, Mr. Francis, Mr. Njenga, Mr.
Pinto, Mr. Quentin-Baxter, Mr. Reuter, Mr. Riphagen,
Mr. Sahovi¢, Mr. Schwebel, Mr. Sucharitkul, Mr. Tabi-
bi, Mr. Tsuruoka, Mr. Ushakov, Sir Francis Vallat,
Mr. Yankov.

State responsibility (continued)
(A/CN.4/307 and Add.1)
[Item 2 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SpECIAL RAPPORTEUR (continued)

ArTicLE 23 (Breach of an international obligation to
prevent a given event)! (concluded)

1. Mr. RIPHAGEN said that there were three log-
ical steps in the work on the topic under considera-
tion. First, it had been established that international
obligations existed and, secondly, that breaches of
those obligations might occur. However, the Com-
mission’s prime interest lay in the third step, namely,
the consequences of the breach of an international
obligation. In dealing with the first two steps, namely,
the existence of an international obligation and the
breach thereof, the Commission had necessarily en-
countered some difficulties because of its wish to
avoid determining the content of the obligation itself,
having decided to deal not with primary rules but
only with secondary rules of responsibility.

I For text, see 1476th meeting, para. 2.
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2. If the content of an international obligation was
clear, it was relatively easy to decide whether there
had been a breach of the obligation, for it was a
question of establishing the facts. However, there
was an infinite variety of international obligations
and it was doubtful whether their classification in
two or three categories served any useful purpose.
That infinite variety of international obligations could
be seen from the types that were usually accepted
and embodied in treaties. They were rarely very
clear. For example, a common obligation was to ob-
serve good faith in the performance of a treaty ob-
ligation. It related to situations and to acts that were
not clearly described in the obligation as expressed in
the treaty itself, but it was none the less an interna-
tional obligation and it might give rise to a breach
and to responsibility on the part of the State. Other
cases in which the content of the international obli-
gation was ill-defined included those of contributory
negligence by the other party, which was covered to
some extent by article 22 (Exhaustion of local reme-
dies),? and those of the obligation not to defeat the
object and purpose of a treaty prior to its entry into
force, enunciated in article 18 of the 1969 Vienna
Convention on the Law of Treaties.® Another inter-
national obligation that was set forth with increasing
frequency in international treaties was the obligation
to exercise effective jurisdiction over private activi-
ties. For instance, the law of the sea required the ex-
ercise of effective jurisdiction over vessels on the
high seas. In all those examples, the content of the
obligation could not be regarded as crystal clear.

3. Article 20, which stated that there was a breach
by a State of an international obligation requiring it
to adopt a particular course of conduct when the con-
duct of that State was not in conformity with that re-
quired by the obligation, was tautological in charac-
ter. The same could be said of article 21, paragraph 2,
and of article 23. Consequently, they could not
give rise to any great difficulty. However, he was
concerned about the link between the breach and the
consequences of the breach, a link that was to be
found in article 24 (A/CN.4/307 and Add.l,
para. 50), relating to the tempus commissi delicti. Until
such time as the consequences of a breach were de-
termined, it would be difficult to arrive at a definite
formulation of the tempus commissi delicti. It had
been rightly pointed out that the tempus Lcommissi
delicti was an important element in assessing the
amount of damages and the possibility of applying
other sanctions and, more particularly, in the ques-
tion of the procedure applicable for the settlement of
disputes.

4. At that juncture it would not be easy to divorce
the provisions on the tempus commissi delicti from the
provisions on the consequences of the breach, which

2 See 1476th meeting, foot-note 1.

3 For the text of the Convention, see Official Records aof the
United Nations Conference on the Law of Treaties, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5),
p. 287.

were to be considered later, and also from the pri-
mary rules, which were the international obligations
themselves. The difficulty of separating those two
concepts had already been encountered in article 18,
which to some extent provided for a kind of
retroactivity of obligations, and it would appear again
in article 24, which enunciated a kind of non-retro-
activity. Indeed, in all branches of the law, the concept
of retroactivity was extremely difficult to deal with.

5. In short, article 23 posed no problems, precisely
because it was tautological. However, it would be dif-
ficult to take decisions on the question of the time
of the breach until the question of the consequences
of the breach became clearer. His comments were not
criticisms; they were simply intended to indicate that
any attempt to go further in draft article 23 would
prejudice the question of the content of the obliga-
tions themselves—a matter with which the Commis-
sion could not and would not deal.

6. Mr. REUTER said that the Special Rapporteur
had shown clearly that damage was not a constituent
element of the breach of the obligation referred to in
article 23. He wondered, however, whether the term
‘“event” might not be replaced by some other word,
such as “situation™ or ‘“‘circumstance”, for there was
a whole category of obligations, known as obligations
of due diligence, whose content it was difficult to de-
fine in advance and in the abstract: it was often ne-
cessary to wait until the situation to be prevented
had arisen—in other words, until the obligation had
been breached—to know exactly what the obligation
entailed.

7. But was the fact that the specific substance of
certain obligations could be determined only in spe-
cific cases sufficient reason for considering such ob-
ligations to be of a special kind? Clearly, there could
be no question of imposing on States responsibilities
that they could not assume; it was obvious that no
State could guarantee that an embassy would not be
attacked or that a visiting Head of State would not
be the victim of an assault. However, if the State had
taken absolutely no measures to prevent a given situ-
ation, was it necessary to wait until the situation ac-
tually came about before the responsibility of the
State was engaged? For example, if a State were
bound by a convention to take legislative measures
to eliminate all forms of racial discrimination, could
it not be considered, even in the absence of any prac-
tical manifestation of racial discrimination, that there
was a breach of the obligation if the State took no
such measures?

8. Mr. EL-ERIAN said that the treatment of re-
sponsibility, in both national and international law,
traditionally took account of faute, dommage and lien
de causalité, concepts that existed in common law
countries, for example, in the theory of tort. The Spe-
cial Rapporteur had not combined all the elements of
responsibility in his definition of an internationally
wrongful act of a State. As specified in article 3 of
the draft, there was an internationally wrongful act of
a State when conduct consisting of an action or omis-
sion was attributable to the State under international
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law and that conduct consituted a breach of an in-
ternational obligation of the State. However, after the
very lucid explanations given by the Special Rappor-
teur, he was now satisfied that in article 23 the Com-
mission was not dealing with damage, although the
matter had caused him some difficulty at the begin-
ning.

9. Abundant examples existed in case law of the
concept of due diligence. For example, in a case in
which foreign nuns had been victims of an insurrec-
tion in an African country,* the arbitral tribunal had
found that the British Government had not been
guilty of any negligence. The event had been viewed
as unavoidable, for the Government itself had been
a victim of the insurrection; it had not failed to take
protective measures, and consequently it could not
be held responsible. Admittedly, the State was under
an obligation to protect both it its own nationals and
aliens in its territory, but some aliens had an espe-
cially important status. Indeed, an alien might be en-
gaged in such a highly political matter—for instance,
the settlement of a frontier dispute—that he would
be in a particularly vulnerable position, and must
consequently be afforded special protection. In that
respect, it would be interesting to know how the Spe-
cial Rapporteur intended to deal with the question of
special protection, as distinct from the due diligence
that every State was obliged to exercise.

10. Lastly, the Special Rapporteur had noted in his
report that a State could not be alleged to have
breached its obligation to prevent a given event
where the event had occurred but could not be
ascribed to a lack of foresight on the part of certain
State organs (A/CN.4/307 and Add.l, para. 3). Per-
sonally, he thought it would be extremely difficult to
introduce the element of foresight into the concept of
due diligence.

11. Sir Francis VALLAT said that the Special Rap-
porteur had made it clear in his report that it was not
a theoretically established failure of prevention that
consituted the State’s breach of its obligations in the
hypothetical cases envisaged, but a failure of preven-
tion made concrete by the actual occurrence of an
event that more active vigilance could have prevent-
ed and that had been made possible by the lack of
it (ibid., para. 16). That was the essence of the point
the Commission was endeavouring to cover in arti-
cle 23, although it was uncertain whether the point
required a separate article or not and how it was to
be covered.

12. Like Mr. Pinto (1477th meeting), he believed
that a systemic link with article 21 would undoubt-
edly help to clarify the situation. However, great care
would be needed, for the link itself might create
problems. The mere insertion of a reference to
article 21 in article 23 would accentuate the contrast

4 Home Frontier and Foreign Missionary Society of the United
Brethren in Christ (United States) v. Great Britain (United Na-
tions, Reports of International Arbitral Awards, vol. VI (United Na-
tions publication, Sales No. 1955.V.5), p. 42).

between the positive formulation of article 21 and the
negative formulation of article 23, which raised
doubts about the drafting of article 21, paragraph 1.

13. In article 23, the Commission was concerned
with the prevention of injury to an alien or to his
property through failure by the State to take adequate
protective measures. A negative formula, like that
of article 23, linked into a positive formula, like that
of article 21, paragraph 1, raised the question whether
the latter paragraph dealt exclusively with the posi-
tive achievement of a specified result or whether it
might not also include the negative aspect of the pre-
vention of an event. Moreover, it would be useful to
reflect on the meaning of the word *‘result”, as em-
ployed in article 21, and whether article 23 might not
be drafted to read:

“There is no breach by a State of an internation-
al obligation requiring it to prevent a given result,
unless the result in question occurs.”

In the English version of article 23, the word *fol-
lowing™ was ambiguous, since it was difficult to de-
termine whether the expression in question implied
cause and effect or merely implied a time sequence.

14. He fully agreed with the Special Rapporteur that
article 23 should not seek to express the standards of
conduct underlying the rules the Commission was
formulating, for those standards fell under the head-
ing of primary rules. However, it was not esay to
give meaning and content to article 23 without to
some extent considering primary rules. The reason
probably lay in the fact that prevention of an event
was dependent on the type of conduct that the State
was bound to adopt. It had to be recognized that
there was an element of conduct in an obligation of
result, something that could be illustrated from the
report now being considered. For example, paragraph
2 of the report stated that the preventive action re-
quired of the State consisted essentially of surveil-
lance and vigilance with a view to preventing the
event, in so far as that was ‘“materially possible”. In
that instance, the standard was one of material pos-
sibility. Elsewhere—in paragraph 14, for example—the
standard was absence of negligence, and in paragraph
16 it was ‘“‘more active vigilance™. Different stand-
ards of conduct might be required in different cir-
cumstances, but the standard of conduct was so
closely allied to the obligation to prevent an event
that it was extremely difficult to deal with one with-
out dealing with the other. It should be made plain
that any examples cited in the commentary were giv-
en simply to illustrate how the article would apply
and not for the purpose of varying the content of the
article itself.

15. In conclusion, he noted the statement, in para-
graph 18 of the report, that the definition of the con-
ditions for the occurrence of the breach of an obliga-
tion of the type in question might in practice have
decisive consequences for the determination of the
tempus commissi delicti. The time element was in
fact of the utmost importance, and instead of pro-
viding in article 23 that there was no breach of an ob-
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ligation *“unless” the event occurred, it might be bet-
ter to say that there was no breach “until” the event
occurred. Consequently, the Drafting Committee
might perhaps consider article 23 not only in relation
to article 21 but also in relation to article 24.

16. Mr. SCHWEBEL observed that it had been sug-
gested, in the course of the discussion of article 23,
that the distinction—made in articles 20 and 21—be-
tween obligations of conduct and obligations of result
might, in practice, be difficult to maintain, in other
words, that a particular international obligation might
at times be one of conduct and at other times one of
result, or even both simultaneously. He had been im-
pressed by that suggestion and by what it might im-
ply for the practical utility of the distinction between
obligations of conduct and obligations of result. He
had also been impressed by Mr. Riphagen’s point
concerning the infinite variety of international obliga-
tions.

17. The position adopted in article 23 was, for all
that, no less sound. To say that there was no breach
by a State of an international obligation requiring it
to prevent a given event unless that event occurred
was true; indeed, it was a truism. As Mr. Riphagen
had put it, the article was tautological. However, it
might be difficult to avoid tautology when drafting
principles of a relatively abstract nature which
eschewed primary rules of State responsibility.

18. If the obligation was more than one of preven-
ting the occurrence of a given event, then the liabil-
ity of the State would be correspondingly greater.
Thus, if the obligation of the State was to prévent an
attempt to bring about an event, as well as to prevent
the event, the State would be responsible for the
making of the attempt unless it had been impossible
for it to take action to prevent the attempt. The ob-
ligation in question might, for instance, be one of
preventing harassment of an embassy. No breach of
an international obligation occurred unless, following
a lack of prevention on the part of the State, harass-
ment actually occurred. If, however, the obligation
was to prevent even an attempt at harassment of an
embassy, as article 22 of the Vienna Convention on
Diplomatic Relations’ seemed to imply, the attempt,
even if unsuccessful, would result in a breach of
the host State’s international obligation, at least in
circumstances where it had failed to prevent the
making of the attempt.

19. In that connexion, he noted that one member of
the Commission had suggested that a State could
protest when it believed that its embassy enjoyed in-
adequate security, even in circumstances where there
had been no assault or even attempted assault upon
the embassy. Although that was quite true, he did
not think that it detracted from the force of article 23
because it did not follow that in such a case the host
State was in breach of an international obligation.
States could make representations, raise questions,

5 See 1476th meeting, foot-note 6.

express anxieties and even protest at the possibility
of occurrences without alleging actual violations of
international law. Indeed, diplomatic relations usually
involved such exchanges rather than the mainte-
nance of international claims or the invoking of State
responsibility, as the Special Rapporteur had rightly
pointed out in foot-note 17 to his seventh report.

20. To return to the suggestion that a given situa-
tion might entail obligations both of conduct and of
result, he would take the case of a government that
informed a foreign company of its decision that for-
eigners might no longer hold majority control in a
particular sector of business activity. To the govern-
ment’s offer to buy the majority of the company’s
shares at a certain price, the company replied that it
was willing to sell a majority of its shares at a price
reasonably close to their value or at their value as ap-
praised by an independent third party, but not at the
price offered by the government. If the government
then told the company to sell at the price it had
offered to avoid expropriation, the company—it
might be assumed—would conclude that it had no
choice but to accept the government’s offer, since it
believed that diplomatic protection by its own gov-
ernment would not do much that would actually pro-
tect its investment. Was there a breach cf an inter-
national obligation when the host government
threatened what might be seen as a confiscatory ex-
propriation? If the two governments concerned had
concluded a treaty ensuring that the persons and
property of their nationals would enjoy the most con-
stant security, the mere threat of expropriation might
well be a breach of an international obligation requir-
ing the parties to adopt a particular course of con-
duct. Even in the absence of such a treaty, the actual
consummation of such a forced sale, in the hypothe-
tical circumstances he had described, might be tan-
tamount to expropriation without adequate compen-
sation and, consequently, a violation of customary
international law. Such a violation would, it seemed,
be a breach of an obligation to achieve the specified
result—payment of adequate compensation—required
by customary and conventional international law.

21. Could it also be said that such an act would be
a violation of article 23? In the case he had
described, the State had the obligation to produce a
certain result, namely, payment of adequate compen-
sation. Article 21 was relevant in that connexion.
The other aspect of the question was that the State
had an obligation to prevent a given event, namely,
a forced sale. That aspect could be dealt with in a
separate article, such as article 23.

23. Another example, drawn from the sphere of hu-
man rights, also came to mind, namely, that of a
State acceding to the International Covenant on Civil
and Political Rights® and making no reservation to
article 6, paragraph 5, prohibiting the execution of
minors. Under the law of the State in question, how-
ever, such matters were not dealt with at the federal

6 General Assembly resolution 2200 A (XX1), annex.
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level; the federal government was therefore unable to
abolish capital punishment nationally. Was the feder-
al government by that fact in breach of the Cove-
nant? He was inclined to think that it was not,
unless it had specifically undertaken in the Covenant
to enact legislation prohibiting the execution of
minors or unless a minor had actually been executed
after its accession to the Convenant in other words,
unless ‘‘the event in question™, as article 23 put it,
had actually occurred.

23. Other members of the Commission had pointed
out that there was necessarily a clear and intimate
connexion between articles 20 and 21 and article 23,
but in his opinion that did not mean that article 23
was not useful or, as Sir Francis Vallat had rightly
noted, that it was a simple matter to draft language
clarifying the link between those articles.

24. He was inclined to agree with the Special Rap-
porteur, Mr. Riphagen and Sir Francis Vallat that
words such as ‘““manifest” or “reasonable” should
not be used to characterize the *‘lack of prevention”
referred to in article 23.

25. Mr. QUENTIN-BAXTER was not concerned
about the tautological character of the draft articles,
for in an area of such importance the Commission
was obliged to spell out propositions which, outside
legal circles, would normally be taken for granted.
His concern was more about the question of the re-
lationship of the article to earlier articles of the draft
and the possibility that false inferences might be
drawn from that relationship. Sir Francis Vallat’s
suggestion of a time sequence might perhaps prove
useful and help to indicate the place of article 23 in
relation to the broad propositions contained in arti-
cles 20 and 21.

26. With regard to the term “prevention’, it was
quite obvious that, since States were not all-powerful,
they could not possibly prevent the occurrence of cer-
tain events. Consequently, rather than phrase the ar-
ticle in terms of a duty to prevent an event, it would
be better to speak of a duty to take precautions to
prevent an event.

27. The CHAIRMAN, speaking as a member of the
Commission, said that, following the clarfifications
made by the Special Rapporteur, his doubts about the
nature of the obligation covered by article 23 had
been dispelled.

28. He was satisfied that the obligation to prevent
an event was an obligation of result, and that it
should be embodied in a separate article. It was a
very particular kind of obligation of result, for it was
breached only in the case of a certain type of con-
duct, namely, lack of prevention on the part of the
State coupled with occurrence of the event. That spe-
cial link, which was stressed throughout the report,
had no place in article 21, which dealt with obliga-
tions of result in the strict sense of the term.

29. Some thought should be given to qualifying the
obligation of the State by what Sir Francis Vallat had
termed the standard of conduct. Due weight should

be attached to the arguments advanced by Mr. Calle
y Calle (1476th meeting), Mr. Diaz Gonzalez (1477th
meeting) and Mr. Francis (1476th meeting), but he
agreed with the Special Rapporteur that the Commis-
sion should not move into the realm of the primary
rules of international law. Perhaps the whole matter
might best be clarified in the commentary.

30. Mr. AGO (Special Rapporteur), replying to the
comments made on article 23 since his statement at
the previous meeting, noted first that all the mem-
bers of the Commission now seemed to agree that
the links between that article and articles 20 and 21
should be made clearer. It would be for the Drafting
Committee to find the right formulation.

31. The example of nationalization, expropriation
and other similar measures, which Mr. Pinto had
been the first to mention, showed clearly the vital
importance of the distinction between obligations of
means and obligations of result. In the sphere of re-
spect for foreign property, as in others, States reached
among themselves the arrangements they preferred.
Sometimes, albeit rarely, they took upon themselves
obligations of conduct, as when they undertook to
enact a law prohibiting expropriation without com-
pensation. More often than not, however, what was
required of them was not the adoption of specific
measures, but the achievement of a result—to ensure
that foreigners were not victims of acts of expropri-
ation without compensation. In such a case, the State
that enacted a law authorizing its administrative au-
thorities to carry out expropriations without compen-
sation could not already be considered as having
breached its obligation by that action alone. There
would be a breach only if the administrative author-
ities, acting under the law in question, carried out an
expropriation without compensation. It was obvious
that, prior to that event, there was nothing to pre-
vent another State from drawing the attention of the
State in question to the possible consequences of the
application of the law it had enacted. Such action
would come within the scope of normal diplomatic
relations. But it was also obvious that there could be
no allegation of a breach of an international obliga-
tion to prevent a particular event, and of the result-
ing responsibility, as long as the State that had as-
sumed that obligation confined itself to taking mea-
sures that might make such prevention less easy, and
the objectionable event had not occurred. As Mr.
Pinto had pointed out, the conduct of the injured
party might be taken into consideration, but only after
the breach of the obligation had been established.

32. Mr. Sucharitkul (1477th meeting) had indeed
emphasized an essential aspect of the breach, namely,
the occurrence of the event. As Sir Francis Vallat
had pointed out, it was necessary to establish the re-
lationship between the rule stated in article 23 and
the problem of tempus commissi delicti, which would
be dealt with in the next article.

33. Many members of the Commission had spoken
of the infinite .variety of international obligations,
and it was precisely because of that variety that so
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many articles of the draft had to be separately devot-
ed to the breach of international obligations. The
Commission’s task was to identify the principal kinds
of obligations and to determine what were the dis-
tinctive conditions of a breach in each case. As far
as obligations of conduct were concerned, a breach
undoubtedly occurred if the State in question adopted
a conduct not in conformity with that required of it.
With regard to obligations of result, a breach oc-
curred only if the required result was not achieved;
but there was no breach if the State concerned
achieved the result by means other than thoge that
might have been expected or, in certain cases,
achieved it later than expected.

34. Some members of the Commission found arti-
cles 20, 21 and 23 acceptable because they regarded
them as tautological. Actually, a provision was not
tautological simply because it was clear. Besides, as
was shown by the inconclusive international case law
and practice of States, it was not so easy to translate
into practice the principle that a breach of an inter-
national obligation of result occurred only if the re-
quired result was not achieved; it had often been
mooted that the obligation might have been breached
even before the result had become unattainable. It
was in order to settle that question that, in the cur-
rent instance, the Commission had to lay down a
precise rule. For example, the obligation to protect
foreign embassies against attacks by private persons
might perhaps be said to have been breached by the
mere fact that a State had failed in abstracto to take
appropriate action, whereas it must be clearly stated
that, for the existence of a breach to be established,
the regrettable event that ought to have been pre-
vented must have occurred.

35. It seemed to him that his disagreement with
Mr. Ushakov arose more from a misunderstanding
with regard to terminology than from a difference of
opinion. Obviously, it was impossible to draw up a
catalogue of the events to be prevented without en-
tering into the subnect-matter of the primary rule.
Certain primary rules, including those in article 22 of
the Vienna Convention on Diplomatic Relations, were
formulated in language that might leave some doubt.
In each practical case it had to be determined, for ex-
ample, whether the peace of a mission had been dis-
turbed or its dignity impaired by a certain event, and
for that purpose allowance also had to be made for
what might reasonably be expected of the receiving
State,

36. With regard to the word ‘‘event”, it' meant
stricto sensu an occurrence, a happening. In the exam-
ple of an attack on an embassy, the regrettable event
to be prevented was really external to the State’s con-
duct. Mr. Reuter had drawn a parallel with the ob-
ligations of due diligence. In his own opinion, great
caution was necessary in drawing such comparisons,
for there were obligations of due diligence that were
obligations of conduct, and which might therefore be
said to have been breached by the mere fact that the
requisite due diligence had not been exercised. In the
case the Commission was considering, where the ob-

ject was to prevent the occurrence of some event, the
obligation did not require that due diligence should
be exercised in a particular form, but that care should
be taken to ensure that the event did not occur,
which was another matter. Once the event had oc-
curred, the law could take it into account and attach
particular consequences to it. The internationally
wrongful act was not an act of failure to adopt spec-
ified conduct, but of failure to prevent the occurence
of the event. If, as Mr. Reuter suggested, the word
“event” were replaced by the word “situation™ the
language would become even more vague. The word
“event” faithfully reflected the idea of something
supervening independently of any action by the
State. Under article 25, paragraph 1, of the 1958
Geneva Convention on the High Seas,” States
pledged themselves to take measures to prevent the
pollution of the seas from the dumping of radioactive
waste. The event to be prevented under that provi-
sion was not the dumping of such waste; the States
had pledged themselves only to take action to pre-
vent the pollution of the seas as a result of such
dumping. As long as there was no pollution, there-
fore, a State could not be blamed for omitting to take
action against such pollution. Only when a case of
pollution occurred did the omission to take appropri-
ate actjon become apparent. He had already stated
earlier that the event played the part of a catalyst in
the conduct of the State. In the final analysis, that
was the subject-matter of the article under discus-
sion.

37. Mr. Schwebel, referring to the duty to protect
diplomatic envoys, had commented, that the mere
abortive attempt to attack such an envoy might con-
stitute an event to be prevented. That was true, but,
once again, the Commission should be wary of defin-
ing the subject-matter of the primary rule. The sub-
ject-matter of primary rules could not, of course, be
completely ignored, as Sir Francis Vallat had re-
marked, since the Commission was trying to deter-
mine, on the basis of the content of the obligations,
how a breach of international obligations material-
ized. But it should do no more than proceed case by
case: it was enough to say that, if the subject-
matter of an international obligation were of a certain
kind, then, under specified conditions, there was a
breach of the obligation. The Commission had been
bolder when drawing a distinction, in the light of
the content of the obligations, between international
crimes and international delicts. At the same time,
however, it had been careful not to define the con-
tent of the obligations in question.

38. Several members of the Commission, and in
particular Sir Francis Vallat, had illustrated the con-
nexion between the article under discussion and the
future provision that would deal with the time of the
breach of the international obligation. The article un-
der discussion, like the earlier ones, was undoubtedly
closely bound up with the idea of time. However, the
temporal question did not arise until after the ques-

7 United Nations, Treaty Series, vol. 450, p. 83.
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tion dealt with in article 23, which logically had pri-
ority, had been settled, for only after it had been es-
tablished that an international obligation had been
breached would the question arise of the time of
which the breach had occurred. Unlike Mr. Riphagen,
he did not think it necessary at that juncture to
inquire what would be the consequences of a breach
of the category of international obligations under
consideration.

39. In his persuasive statement, Mr. El-Erian had
argued that the protection of certain persons, such as
diplomatic envoys, demanded a greater degree of due
diligence on the part of the State than did the pro-
tection of private persons. Although pertinent, that
argument should not tempt the Commission to ven-
ture into the sphere of the content of the primary
rules and to repeat the mistake of the Conference for
the Codification of International Law (The Hague,
1930).

40. Mr. Quentin-Baxter had wondered whether a
reference to precautions to be taken should not be in-
troduced in article 23. Personally, however, he con-
sidered that there were scant grounds for adding a
reference in the article that might give the impres-
sion that the breach of the obligation might precede
the occurrence of the event to be prevented. On that
point no ambiguity should be allowed to subsist. On
the other hand, the commentary would obviously
have to explain that the performance of any inter-
national obligation had to be seen from the point of
view of its feasibility, which varied considerably from
case to case. But at that point the debate reverted to
the subject-matter of the primary rule.

4]1. The CHAIRMAN suggested that article 23 be
referred to the Drafting Committee for consideration
in the light of the discussion.

[t was so agreed.®
The meeting rose at 12.50 p.m.

8 For consideration of the text proposed by the Drafting Com-
mittee, see 1513th meeting, paras. 1 to 4 and 10 to 18.
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DRAFT ARTICLES SUBMITTED BY THE
SpECIAL RAPPORTEUR (continued)

ARTICLE 24 (Time of the breach of an international
obligation)

1. The CHAIRMAN invited the Special Rapporteur
to introduce his draft article 24, which read:

Article 24. Time of the breach of an international obligation

1. If a breach of an international obligation is constituted by an
instantaneous act, the time of the breach is represented by the
moment at which the act occurred, even if the effects of the act
continue subsequently.

2. If a breach of an international obligation is constituted by an
act having a continuing character, the time of breach extends over
the entire period during which the act subsists and remains in con-
flict with the international obligation.

3. If a breach of an international obligation is constituted by a
failure to prevent an event from occurring, although prevention
would have been possible, the time of the breach is represented by
the moment of the occurrence of the event.

4. If a breach of an international obligation is constituted by an
aggregate act composed of a series of similar individual acts, com-
mitted in a plurality of separate cases, the time of the breach
extends over the entire period between the first and the last of the
individual acts constituting the series in conflict with the interna-
tional obligation.

5. If a breach of an international obligation is constituted by a
complex act consisting of a succession of actions or omissions by
different organs of the State in respect of the same case, the time
of the breach extends over the entire period between the action or
omission which initiated the breach and that which completed it.

2. Mr. AGO (Special Rapporteur) said that article 24
was the last article in chapter III devoted to the ob-
jective element in an internationally wrongful act,
namely, the breach of an international obligation.
The object of that article was to determine the time
of the breach of an international obligation in the dif-
ferent cases of breaches which the Commission had
considered in chapter III. It might seem that such de-
termination was a matter of noting the acts rather
than or applying legal criteria. In reality, it generally
required the application of such criteria, in interna-
tional law quite as much as in internal law. More-
over, it was a simple matter in only one case, which
was not even the most frequent, namely, that of an
instantaneous act. The perpetration of the breach of
the obligation did not extend beyond the moment
when it occurred: the moment and the duration coin-
cided, as when the breach of the international obli-
gation took place through the murder of certain per-
sons or through the destruction of certain property.
But an internationally wrongful act, such as the
wrongful occupation of the territory of a State, which
had begun at a given moment, might not cease to
exist until much later; the breach then had a conti-
nuing character. In internal law, the receiving of
goods was a continuing offence. Was the “time of
perpetration” of an internationally wrongful act of
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that kind only the moment when it began, or the
whole period during which it continued to exist?

3. A similar question arose with regard to composite
and complex acts. A ‘‘composite” State act consisted
of an aggregate of individual State acts whose com-
bined effect alone entailed the breach of a specific in-
ternational obligation. Assuming for example the ex-
istence of a customary rule of international law under
which a State might not expropriate the property of
aliens without compensation, and assuming further
the existence of an establishment treaty between two
States under which State A must guarantee nationals
of State B a share in the exploitation of certain re-
sources, two cases might arise: if State A had granted
a number of concessions of exploitation to nationals
of State B and had then expropriated one of them
without compensation, the said customary interna-
tional obligation would be breached, but not the trea-
ty obligation, because the number of other nationals
of State B who continued to enjoy concessions of ex-
ploitation remained sufficient for that second obliga-
tion to be regarded as respected. For the latter obli-
gation to be breached too, a whole series of expro-
priations would have to take place that virtually re-
duced the participation of nationals of State B in the
exploitation of the given resources to nil. The series
of individual acts of expropriation was thus a com-
posite act—a different act that breached an obligation
different from that which was breached by each of
the individual acts of which it was composed! To cite
another example, a whole series of individual acts of
discrimination would have to take place to constitute
that typical composite act, ““discriminatory practice”,
which was expressly forbidden under certain recent
treaty obligations. What, in such cases, was the
“time of perpetration™ of the breach of the obliga-
tion? Was it the time of the first act in the series,
or of the last, that concretized the existence of the
series, or was it the whole period from the first act
to the last? Was it not necessary, in such a case, to
distinguish the duration of the breach from the mo-
ment when it could be established that it had taken
place? A ‘‘complex™ State act, on the the other
hand, was an act made up of a succession of distinct
State actions, combining to prevent the achievement
by the State of the result required by an international
obligation. There again the act was one whose perpe-
tration extended over a period of time and presented
the same problems with the regard to the determin-
ation of the tempus commissi delicti.

4. The question of the determination of the time
during which a breach was perpetrated was of prac-
tical importance in several respects. In determining
the amount of damages, for example, the basis taken
was normally the injury caused. However, an act
whose performance continued over a period of time
could cause injury not only at the beginning of that
performance but also at the end and throughout its
duration, so that the calculation of the damages
would depend on what was regarded as the time of
the perpetration of the breach. Mr. Reuter had said,
in connexion with “complex” acts, that, even if only

the final moment were considered as the time of the
performance of an act of that kind, it would still be
the aggregate loss that would have to be made good,
on the principle of full reparation for damages (see
A/CN.4/307 and Add.l, foot-note 28). For his own
part, however, he thought that the application of the
principle cited by Mr. Reuter was warranted only if
the damages to be made good in their entirety had
been caused in their entirety by the breach of an in-
ternational obligation. There would indeed be no rea-
son for the author of an internationally wrongful act
to be called upon to make reparation for damages
which, at the time they had occurred, had not been
caused in breach of an international obligation. The
principle of full reparation for damages thus indirect-
ly confirmed the position that the duration of the
breach of an international obligation created by a
complex act corresponded to the entire period during
which the various elements constituting that complex
act succeeded each other, and was not confined to
the moment when that breach was completed. The
position was the same in the case of a *“‘continuing™
or “composite” act. In the case of a wrongful mili-
tary occupation, it was not the damages caused
at the beginning or end of the occupation for which
reparation had to be made, but the whole of the
damages caused during the occupation.

5. The question he had raised was also of great im-
portance from the point of view of the jurisdiction of
international tribunals. It was not uncommon for a
State, when it accepted the jurisdiction of an interna-
tional tribunal, to restrict its acceptance ratione tem-
poris, for example to disputes relating to acts or si-
tuations subsequent to a given date. It was from that
angle that the Permanent Court of International Jus-
tice had had to consider the question of its jurisdic-
tion in the Phosphates in Morocco case,' and the In-
ternational Court of Justice in the Barcelona Traction
case.? Indeed, the great majority of the declarations
accepting the compulsory jurisdiction of the Interna-
tional Court of Justice restricted such acceptance to
disputes arising in connexion with situations or acts
subsequent to the date of ratification of the accept-
ance. It even happened that a State restricted its re-
cognition of the jurisdiction of an international court
to acts and situations prior to a given date. For in-
stance, New Zealand, which in 1930 had accepted the
compulsory jurisdiction of the Permanent Court of
International Justice for disputes subsequent to that
year, had later excluded from such acceptance dis-
putes subsequent to 1940, the year in which it en-
tered the war. As to the jurisdiction of the European
Commission of Human Rights, the United Kingdom
and [taly had accepted it only for acts or events sub-
sequent to the date of their acceptance.

6. It was therefore very important to determine the
time of the perpetration of the breach of an obliga-
tion in order to determine whether or not an inter-

1 P.C.1.J., Series A/B, No. 74, p. 10.

2 Barcelona Traction, Light and Power Company, Limited (Pre-
liminary objections), Judgment: 1I.C.J. Reports 1964, p. 6.
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national tribunal had competence to rule thereon.
Some had maintained that, to do so, it was sufficient
to interpret the clauses of acceptance of competence
that were accompanied by a limitation ratione tempo-
ris. Such an interpretation, however, did not always
provide a satisfactory answer to the question. Of all
the declarations of acceptance of the jurisdiction of the
International Court of Justice, it seemed that only
that of India expressly excluded “any dispute the
foundations, reasons, facts, causes, origins, defini-
tions, allegations or bases of which’ had existed prior
to the date of that declaration (A/CN.4/307 and
Add.1, foot-note 6). In most declarations, however,
States confined themselves to mentioning situations
and acts subsequent to a particular date, a clause that
could be interpreted only once the question had been
settled as to when, and for what duration, the breach
of the obligation had occurred.

7. Determination of the “tempus” of the breach of
an international obligation was also of importance in
connexion with diplomatic protection. For a State to
be able to exercise its diplomatic protection on behalf
of a private individual, a link of nationality had in
principle to exist between them from the time of the
perpetration of the internationally wrongful act until
the presentation of the international claim. Obvious-
ly, when the breach of an international obligation
extended over a period of time, the national link
between the victim of the breach and the State exer-
cising diplomatic protection must have existed unin-
terruptedly from the initiation of the breach. It had
frequently happened, after the Second World War,
that a person who had been a national of a State that
had had no arbitration or jurisdiction treaty with the
State he accused of having committed an internation-
ally wrongful act to his prejudice during the hostil-
ities, acquired the nationality of a State that could
espouse his cause. In order to establish whether the
latter State was qualified to intervene on behalf of a
person complaining of an act whose performance had
begun at a time when he had not yet possessed the
nationality of that State, but which had extended af-
ter the acquisition of that nationality, it was essential
to settle the question of the time of the perpetration
of the breach of the international obligation.

8. The Commission had already encountered those
problems when formulating paragraphs 3, 4 and 5 of
article 18.3 It had then dealt separately, in respect of
each type of act considered, with the question of the
simultaneity required between the existence of the
international obligation for a State and the perfor-
mance by that State of an act not in conformity with
that obligation for the act to constitute a breach of
that obligation. If the act not in conformity with the
obligation was of a continuing character (a case
covered by paragraph 3), there was breach of the ob-
ligation if the “continuing” act had taken place, at
least in part, while the obligation had been in force

3 See 1476th meeting, foot-note 1. For the Commission’s com-
mentary to article 18, see Yearbook... 1976, vol. II (Part Two),
pp. 87 et seq., doc. A/31/10, chap. III, sect. B, 2.

for the State. If the act not in conformity with the
obligation was a ‘‘composite™ act (a case covered by
paragraph 4), there was breach of the obligation if the
act could be regarded as constituted by individual
acts performed during the period when the obligation
had been in force for the State. If the act not in con-
formity with the obligation was a ‘‘complex™ act (a
case covered by paragraph 5), there was breach of the
obligation if the act had been initiated by an action
or omission occurring in the period during which the
obligation had been in force for the State, even if the
act had been completed after the end of that period.
In all those cases the question envisaged had been
that of the existence of a breach of an international
obligation. Having considered the cases in which a
breach of an international obligation occurred, the
Commission must now ask itself at what moment
that breach took place and during what “time”™ it
must be deemed to have been perpetrated.

9. Although separate, the two questions of the ex-
istence of a breach and of the tempus commissi delicti
required coherent solutions. With regard to the con-
tinuing act, it had been decided that it was sufficient
if some part of its duration lay within the period
when the obligation had been in force for a breach of
that obligation to have taken place, which meant that
logically the time of the perpetration of the breach
had to be considered as corresponding to the whole
period of the occurrence of that act, from beginning
to end. Logic also required that the time of the
perpetration of a composite act should be regarded as
corresponding to the whole period during which the
act had taken place in breach of the obligation. Final-
ly, with regard to a complex act, it would be contrary
to paragraph 5 of article 18, for example, to assert
that the time of the perpetration of the breach corre-
sponded only to the final moment and did not in-
clude the initial moment.

10. In article 21, paragraph 2, and in article 22, the
Commission had dealt with the case where a State to
which an obligation of result was addressed failed in-
itially to create a situation in conformity with the re-
sult required. The Commission had taken the view
that in such a case there was no breach of the ob-
ligation unless the State also failed, by its subsequent
conduct, to achieve that result. It would therefore be
difficult to reconcile those articles with a solution
that amounted to excluding such subsequent conduct
from the time of the perpetration of that complex
wrongful act.

11. In the case of an ‘“‘instantaneous’ act, dealt
with in article 24, paragraph 1, determination of the
tempus commissi delicti should not in principle raise
any problems of verification. The breach in such a
case was characterized by the instantaneous nature of
the conduct constituting the breach. Examples were
the murder of the representative of another State, or
the sinking of a neutral ship on the high seas. There
was no difficulty in determining the time of the
perpetration of such acts, since they lasted no longer
than the instant of their performance. Obviously the
duration of a breach of that kind covered only the
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time of its performance in the strict sense of the
term, to the exclusion of possible preparations or
more or less long-term effects.

12. There were instantaneous acts with continuing
effects where only the effects were continuing, and
which did not lose their instantaneous character
whatever the duration of such effects. In its com-
mentary to article 18, the Commission had already
had occasion to touch on that question. Thus, in the
Phosphates in Morocco case, it could be considered
that the Permanent Court of International Justice
had been right in treating the decision taken in 1925
by the Mines Department of Morocco—at that time
a French protectorate—under which an Italian na-
tional was to have been deprived of his acquired
rights contrary to France’s international undertak-
ings, as an instantaneous act, even if its effects con-
tinued long after, and that consequently the Court
had had no jurisdiction, since France had accepted its
jurisdiction only as from 1932. The Court’s reasoning
on the subject had not always been very clear, but
Judge Cheng Tien-Hai had summed up the situation
very accurately in noting that the decision in ques-
tion had done no new mischief after the time of its
adoption, and had given rise to no new situation.*

13. It was in the cases dealt with in paragraphs 2,
3, 4 and 5 of article 24 that the question of the de-
termination of the rempus commissi delicti really
arose. It arose first where there was a continuing act
strictly so-called (illegal detention of a foreign official
personage, maintenance in force of legal provisions
conflicting with a treaty, unlawful occupation of a
territory, etc.). In the Phosphates in Morocco case, the
Italian Government, in addition to formulating sever-
al complaints, had also argued that the régime insti-
tuted by the dahirs in 1920, establishing a monopoly
for the working of the phosphates in Morocco for the
benefit of French nationals, amounted to a continu-
ing act. The Italian Government had contended that
a State that failed to bring its internal laws into line
with its treaty obligations committed a ‘‘permanent
international delict””.> The Court had contested the
applicability of the Italian Government’s argument to
that specific case but had not thereby contested the
merits of the concept of the existence of internation-
ally wrongful acts that were continuing acts, the time
of whose perpetration, as the Italian Government had
noted, consisted of ‘“the whole of the periead com-
prised between its beginning and its completion™.®

14. In dismissing in toto the two contentions of the
Italian Government, namely, that concerning the
1925 decision of the Mines Department (which could
be considered as an instantaneous act with continu-
ing effect) and that concerning the contradiction be-
tween the obligations contracted by France under the
General Act of Algeciras (1906) and the 1920 legis-
lation establishing the phosphates monopoly in Mor-

4 See A/CN.4/307 and Add.1, para. 27.
5 Ibid., foot-note 46.
6 Ibid., para. 29.

occo for the benefit of French nationals, the Court
had tended to confuse the two complaints, treating
the second act invoked by the Italian Governmnt as
also an instantaneous act with continuing effects. It
was not on that basis alone, however, that it had re-
jected the Italian Government’s claim; it had also re-
ferred to France’s declaration, in 1932, of acceptance
of the Court’s jurisdiction, in which it had detected
a reservation nor merely with regard to acts subse-
quent to a particular date but also with regard to acts
of which all the constituent elements might be sub-
sequent to that date. Without wishing to express an
opinion on the merits of that interpretation at that
juncture, he thought it relevant to note that the
Court had in no way denied the existence of inter-
nationally wrongful acts of a continuing character.
On the contrary, everything suggested that, had the
Court regarded the act alleged by the Italian Govern-
ment as a continuing act, its decision would have
been different.

15. In a separate opinion, cited by the Special Rap-
porteur,” Judge Cheng Tien-Hsi had emphasized the
distinction to be drawn between the two complaints
made by the applicant Government, showing that, in
the case of the 1925 decision of the Mines Depart-
ment, what had been at issue was ‘““merely the con-
sequences of an illicit act... completed once for all at
a given moment”’, whereas, in the case of the mon-
opoly, what had been at issue was a ‘“‘continuing and
permanent state of things™ incompatible with the
French Government’s international obligations. How-
ever that might be, and in conclusion, in the whole
decision on the Phosphates in Morocco case no argu-
ment was to be found contesting the existence of two
categories of internationally wrongful acts: instan-
taneous acts and continuing acts.

16. The European Commission of Human Rights
had raised the question several times, notably in the
de Courcy v. the United Kingdom and the Roy and
Alice Fletcher v. the United Kingdom cases, which he
had cited in his report.® With respect to a continuing
act that had begun before and continued after accept-
ance of its jurisdiction, the European Commission of
Human Rights had considered itself competent for
the part of the act that continued after acceptance of
its jurisdiction.

17. 1n the case dealt with in article 23, where the
international obligation was to prevent a given event,
and where the internatioally wrongful act resulted
from the conjunction of two elements, namely, oc-
currence of the event to be prevented and failure to
prevent it on the part of State organs that had
rendered such occurrence possible, the question arose
whether or not the tempus commissi delicti included
the period prior to the occurrence of the event and
during which the State had apparently shown negli-
gence in prevention. His view was that the period
preceding the event should not be taken into consid-

7 Ibid., para. 30.
8 [bid., para. 33.
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eration in determining the tempus commissi delicti,
since, as provided in article 23, the breach came into
being only when the event occurred. It was the oc-
currence of the event that determined the breach. If
the event was instantaneous, the internationally
wrongful act was also, therefore, instantaneous.

18. It was true that the event itself might have a
certain duration, as in the case of the occupation of
an embassy by rebels. The question then arising was
whether or not the duration of the event should be
taken into account in determining the time of the
perpetration of the breach of the obligation to prevent
the occurrence of the event. The State might be re-
quired to bring to an end the event whose occurrence
it had not prevented; the question remained whether
that obligation was always an obligation to prevent
the occurrence of the event, or a different obligation.

19. The question of the tempus commissi delicti also
arose in the case dealt with in article 18, paragraph 4,
namely, that of an act composed of a series of similar
individual acts, committed in a plurality of separate
cases but only the totality of which produced the
conditions for a breach of a specific obligation. In the
case already referred to of a State A having under-
taken, by a treaty of establishment and economic co-
operation, to permit nationals of a State B to parti-
cipate in the exploitation of its mineral or other re-
sources, and having granted a number of concessions
to nationals of State B, it was obvious, as had been
pointed out, that, if State A expropriated one of those
concessions, that act of expropriation would not in it-
self constitute a breach of the obligation entered into
by the State under the treaty; for such a breach to
occur, the first expropriation would have to be fol-
lowed by a series of others, the total effect of which
would be to reduce the participation of State B’s na-
tionals in the exploitation of the mineral or other re-
sources of State A to nil. That would be a composite
act, consisting of a plurality of separate acts, but
linked by the same intention, namely, to nullify the
execution of the international obligation under the
treaty. State A could of course bring about the same
result by an instantaneous act, by adopting legislative
measures cancelling at one blow all concessions
granted to nationals of State B. Clearly, in the case
envisaged, it was neither the first nor the last exprop-
riation alone that constituted the breach of the inter-
national obligation; the duration of the breach ex-
tended over the totality of the expropriations. It was
thus the whole period during which the expropria-
tions took place that constituted the tempus commissi
delicti—the time of the perpetration of the breach.

20. Similarly, in the case of a treaty prohibiting cer-
tain discriminatory practices, one specific act of dis-
crimination would not be sufficient to establish the
breach; there had to be a series of acts of such a kind
to justify the conclusion that a discriminatory prac-
tice existed, and that consequently there was a
breach of the obligation under the treaty. There
again, then, the rempus commissi delicti would be the
entire period during which the discriminatory practice
was carried out, from the first act of discrimination

committed after the entry into force of the treaty for
the State in question up to the last. There must be
no confusion, in that connexion, between the mo-
ment when the internaionally wrongful character of
the practice became apparent and the moment when
the practice began, since it was only when the exis-
tence of the practice was established that the breach
could be alleged and that the said practice could be
seen retrospectively as having taken place from the
time of the act with which it had begun.

21. Lastly, the question might arise as to the tempus
commissi delicti in the case of a complex act within
the meaning of paragraph 5 of article 18, in other
words, an act constituted by a series of actions or
omissions by the same or different organs of the
State in respect of the same case. In such a case
there was a breach of an obligation of result and of
an obligation under which, if the first action by a
State organ was not in conformity with the result re-
quired by the obligation, such action could be cor-
rected later by a further action of the same or some
other organ of the State. The complex internationally
wrongful act was thus the global outcome of all the
actions or omissions of State organs at successive
stages in a particular case. For example, to take the
case of an attempt on the life of a foreign Head of
State, if the guilty parties were successively acquitted
by the various courts of the State until no further
possibility of recourse remained, the breach of the
obligation to punish the criminals, which had begun
with the decision of the court of first instance, would
be completed by the decision of the court of final in-
stance. Obviously, it was that last decision that de-
finitively established the existence of a breach, but it
was clear that, once established, the breach included
all the decisions at all levels by the different courts,
from the decision of the court of first instance to
the decision of the court from which there was no
appeal.

22. The question of the tempus commissi delicti of a
complex internationally wrongful act had arisen again
in the Phosphates in Morocco case, in the third com-
plaint formulated by the applicant Government, relat-
ing to a complex act—the *‘monopolization of the
Moroccan phosphates” *—involving, over and above
the 1925 decision of the Mines Department, denials of
justice in 1931 and 1933. The Italian Department,
had contended that the breach had been initiated in
1925 by the decision of the Mines Department and
completed by the denial of justice in 1933. Had the
Court accepted that contention, it would have been
competent to hear the case, since its jurisdiction had
been accepted by France in 1932. The agent of the
French Government had disputed that contention by
arguing that the 1933 rejection of the application for
extraordinary leave to appeal had not been a denial
of justice but merely a refusal to settle, in a certain
manner, a dispute arising from a lack of jurisdiction,
a fact which, if it might in itself be a denial of jus-

9 Ibid., para.30.
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tice, had nevertheless antedated France’s acceptance
of the Court’s jurisdiction. Thus the denial of jus-
tice—if such denial had occurred—had itself taken
place prior to the crucial date and was not a suffi-
cient basis for the competence of the Court. That be-
ing said, the French agent had nevertheless agreed to
argue on the basis of the existence of breaches occur-
ring ““at several moments™ and therefore constituting
“complex” acts, the time of whose perpetration
included all those different moments.

23. In the matter of determining the tempus com-
missi delicti of a complex internationally wrongful act,
the European Commission of Human Rights had
adopted a position in conformity with the same line
of argument: it had considered that the material date
for determining whether an act was prior or subse-
quent to the date of acceptance of its jurisdiction was
not the date of the initial action or omission by the
State but the date of the decision whereby the breach
became definitive. Thus the conclusions to be drawn
from both practice and case law confirmed those dic-
tated by juridical logic, namely, that the time of the
perpetration of the breach of an international obliga-
tion constituted by a complex act was the whole pe-
riod extending from the conduct initiating the breach
to that which completed it.

24. Mr. REUTER noted that the Special Rapporteur
had determined the tempus commissi delicti in terms of
a clause defining the competence of a court of law.
It might be asked, however, whether there were not
other cases in which the rempus commissi delicti had
to be determined, and whether the answer to the
question raised in article 24 did not vary according to
the nature of the problem to be resolved. For exam-
ple, in the case of prescription of an international
crime constituted by a series of violations of human
rights, a date would have to be fixed that would not
necessarily correspond to the provisions set out in ar-
ticle 24. Similarly, in a case of succession of States
resulting from a merger of several States, the ques-
tion might arise as to the manner in which the tem-
pus commissi delicti would be determined.

25. He wondered, therefore, whether in article 24
the Special Rapporteur had intended to propose a
general rule for all cases, a general rule with excep-
tions, or a rule applicable only in the cases men-
tioned.

The meeting rose at 6 p.m.
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Sir Francis Vallat, Mr. Verosta, Mr. Yankov.

State responsibility (continued)
(A/CN.4/307 and Add.1)

{Item 2 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SpeciaL RAPPORTEUR (continued)

ARTICLE 24 (Time of the breach of an international
obligation)! (continued)

1. Mr. USHAKOV said that, for the purpose of de-
termining the tempus commissi delicti, what mattered
was not the duration of the breach of an internation-
al obligation but the time at which the breach oc-
curred, which was also the time when the responsi-
bility of the State originated. In chapter III of the
draft articles, the Commission was dealing with the
origin of the internationally wrongful act. According-
ly, for the time being, its task was to determine in
what circumstances and at what time the breach of
an international obligation occurred—in other words,
in what circumstances and at what time the interna-
tionally wrongful act occurred which entailed the
responsibility of the State. The duration of the breach
should be disregarded for the purpose of determining
the origin of the State’s responsibility, for under ar-
ticle 12 it was the internationally wrongful act that
gave rise to the State’s international responsibility.

2. In paragraph 24 of his report (A/CN.4/307 and
Add.1), the Special Rapporteur cited three issues that
might be affected by the duration of the internation-
ally wrongful act, namely, the determination of the
amount of reparation due by the perpetrator of an in-
ternationally wrongful act, the determination of the
jurisdiction ratione temporis of the international judi-
cial or arbitral tribunal that might eventually have to
deal with the case, and the requirement of the *na-
tional character of a claim™, according to which a
State was authorized to intervene for the purpose of
the diplomatic protection of an individual only if
there was a link of nationality between the State and
the individual concerned. For the moment, none of
those three issues was of concern to the Commis-
sion; its sole function was to determine in what
circumstances and at what time the international
responsibility of the State came into being.

3. The issue of the determination of the amount of
reparation payable by the perpetrator of an interna-
tionally wrongful act was irrelevant to the question
of the determination of the breach. Besides, for the
purpose of determining the amount of the reparation
for such an act, what mattered was not the duration
of the event but its seriousness. Under article 19, for
example, the distinction between an international
crime and an international delict was based not on

I For text, see 1497th meeting, para. 1.
2 See 1476th meeting, foot-note 1.
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the duration but on the gravity of the internationally
wrongful act.

4. The question of the jurisdiction ratione temporis
of the international tribunal that might be dealing
with the case was likewise not germane, for that tri-
bunal’s jurisdiction and the point in time when the
breach had been committed were entirely separate
issues. The State might well be responsible in the

absence of any judicial or arbritral body having juris-

diction to deal with the particular case. After all, it
was not enough that an internationally wrongful act
should have been committed for jurisdiction to be
vested in an international judicial or arbitral body: its
jurisdiction must in addition have been accepted by
the parties to the dispute.

5. The issue of the national character of the claim
was likewise wholly extraneous to the issue of the
State’s responsibility, for that responsibility might
well exist even where no nationality link authorized
another State to intervene for the purpose of giving
diplomatic protection to a private individual.

6. Thus the factor to be taken into account for the
purpose of determining the tempus commissi delicti
was the time of the breach, not its duration. It was
arguable that the moment of the breach had already
been determined in earlier articles. For example, ar-
ticle 20 (Breach of an international obligation requir-
ing the adoption of a particular course of conduct)
contained the word ‘“‘when”, which had a twofold
meaning, namely, both “if> and “at the time when”.
In the passage ‘“‘when the conduct of that State is
not in conformity with that required of it by that ob-
ligation™, the word “conduct” was an unfortunate
choice, for it was only in the light of the situation re-
sulting from the State’s conduct that it was possible
to determine whether or not a breach of the obliga-
tion had occurred.

7. Nor was it possible to draw a sharp distinction
between the obligation of conduct and th obligation
of result, for the two obligations were closely linked
and neither could exist without the other—an obliga-
tion of conduct necessarily implied an obligation of
result. It was obviously the purpose of any obligation
either to prevent or to produce a certain situation or
event. For example, the duty of the State to enact le-
gislation prohibiting racial discrimination was not
merely an obligation of conduct but also an obliga-
tion of result, for its object was to eliminate racial
discrimination. A State which had entered into an
obligation of that kind by treaty and failed to enact
anti-discriminatory legislation committed a breach
even if in practice no case of discrimination occurred.
But if the State had enacted the required legislation
and cases of discrimination occurred, was it arguable
that the State was not responsible? In his opinion,
the State’s responsibility would be involved in such
a case, for the duty to enact anti-discriminatory legis-
lation was aimed at eliminating discrimination, a re-
sult that had not been achieved. The State would
have complied with the obligation of conduct but
have failed to fulfil the obligation of result implicit in

the obligation of conduct. Accordingly, he considered
that article 20 should be amended 1o read:

“There is a breach by a State of an international
obligation requiring it to adopt a particular course
of conduct in cases where a situation exists that is
not in conformity with the situation required by
the obligation or where the State by its conduct
prevents the attainment of the result required by
that obligation.”

8. In the case of a composite or complex event, the
responsibility existed for all the specific events, from
first to last, that constituted the composite or com-
plex event. The actual breach, however, did not occur
until the time when the composite or complex event
fully materialized, in other words, at the time when
the last specific act occurred that determined the
existence of the composite or complex event. As the
Italian Government had stated in its written obser-
vations in the Phosphates in Morocco case,

[t is only when Lhere is, as a final resull, a failure to fulfil
[these] obligations that the breach of international law is complete
and that, consequently, there is a wrongful act capable of giving
rise to an international dispute.3
9. In his opinion, the only material moment was
that at which the breach occurred, and for the pur-
pose of determining the origin of responsibility the
duration of the breach should be disregarded. The
question of the jurisdiction of the international body
was a separate issue that the Commission should not
touch upon for the time being.

10. Mr. FRANCIS did not disagree with the sub-
stance of article 24, since it followed logically from
the preceding articles, more especially article 18, para-
graphs 3, 4 and 5, and article 23. It indicated very
clearly and precisely the application of the tempus
commissi delicti rule in five specific situations.

11. One difficulty, however, was that the article did
not—and indeed could not be expected to—define
the circumstances in which an act was of a continu-
ing character, as distinct from an instantaneous act
that produced continuing effects. As the Special Rap-
porteur pointed out in paragraph 21 of his report, the
problem was to determine whether the tempus of an
internationally wrongful act having a continuing
character should be defined as the time when that
act began, or as the whole period during which it
continued. That was a problem of interpretation, and
in respect of interpretation it should be remembered
that the draft articles never stood alone but must al-
ways be viewed against the background of the com-
mentaries. Such an approach was regularly followed
by the Commission itself, by the Sixth Committee of
the General Assembly and by some institutions out-
side the United Nations system.

12. With regard to the judgment of the Permanent
Court of International Justice in the Phosphates in
Morocco case, the crux of the matter was whether
the act of the respondent government, namely, the
Government of France, had been completed in 1925

3 P.C.1J., Series C, No. 84, p. 850.
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or whether, in legal terms, it had continued beyond
25 April 1931, the date when France accepted the
compulsory jurisdiction of the Court with respect to
disputes arising out of acts subsequent to its ratifica-
tion. The Special Rapporteur’s report recognized that
the 1925 decision of the Department of Mines on Mr.
Tassara’s claim had been an instantaneous act pro-
ducing continuing effects rather than an act having a
continuing character. The Special Rapporteur also
stated that he very much doubted whether the same
could be said of the situation invoked in the main
complaint, namely, the monopoly of Moroccan phos-
phates established by the dahirs of 27 January and
21 August 1920, and that it was rather, a typical ex-
ample of a “continuing act”. That conclusion had
been drawn on the basis of the fact that the dahirs
in question were said to constitute ‘““a legislative si-
tuation regarded as contrary to the international ob-
ligations of the country which created it”
(A/CN.4/307 and Add.l, para. 30).

13. Nevertheless, at the previous session the Com-
mission had discussed the question of the effect of
legislation with regard to certain obligations and had
concluded that, in certain circumstances, it was not
the legislation in itself but the actual application of
the legislation that gave rise to a breach. It seemed
that, in the case in question, it had been the effect
of the dahirs of 27 January and 21 August 1920, ra-
ther than their mere existence, that had occasioned
the breach. The question arose as to whether deter-
mination of the tempus commissi delicti in specific si-
tuations should be made by reference to the charac-
terization of the act or to the characterization of the
obligation, or by reference to both those factors. In
his opinion, by examining the nature of the obligation,
it should be possible to determine whether a wrongful
act could be characterized as an instantaneous act, as
an instantaneous act producing continuing effects, as
an act having a continuing character, and so on. On
the other hand, it was not possible, solely, by refer-
ence to legislation purporting to cover a treaty obli-
gation, to determine whether the obligation was an
obligation of conduct or an obligation of result in-
volving a choice of means. An important distinction
had to be drawn in that respect, at least as far as le-
gislation was concerned. Naturally, he was not sug-
gesting that legislation or treaties constituted the ex-
clusive source of such obligations, for an obligation
might derive from a peremptory norm—for instance,
the obligation not to occupy unlawfully the territory
of another State.

14. In the Phosphates in Morocco case, it appeared
that France had not been under an obligation to
adopt a particular course of conduct, such as to enact
or to repeal legislation. Consequently it must have
been under an obligation of result, involving a choice
of means. Precisely because the means had been op-
tional, France had not been under any obligation to
establish regulatory machinery of higheri standing
than the Department of Mines, to which the matter
could have been referred for final settlement. There-
fore any act alleged to have been committed in

breach of France’s obligation would have been com-
pleted by 1925.

15. The Special Rapporteur stated in paragraph 30
of his report that the Court could also have added
that the only injury actually caused to an Italian cit-
izen by the legislative régime of the monopolization
of the Moroccan phosphates had been that suffered
by Mr. Tassara as a result of the 1925 decision of the
Department of Mines, and the Commission necessar-
ily returned to that decision and to its date, which
antedated the acceptance of compulsory jurisdiction.
The Court could indeed have taken a decision in
keeping with that argument suggested by the Special
Rapporteur. Personally, he would have been happier
if, to support his position and the formulation of his
draft article 24, the Special Rapporteur had invoked
the principle that a wrong should not go unredressed.
After all, there was no great interest in resurrecting
the Court’s judgment from the judicial grave so to
speak. In codifying international law, the Commis-
sion must adopt a progressive attitude.

16. In the part of his report devoted to article 24,
the Special Rapporteur also drew heavily on the prac-
tice of the European Commission of Human Rights
and referred in particular to the United Kingdom’s
acceptance of the Commission’s jurisdiction, which
had been accompanied by a reservation ratione tem-
poris in much the same way as France’s acceptance
of the jurisdiction of the Permanent Court of Inter-
national Justice in the Phosphates in Morocco case.
The report stated, inter alia: *‘the United Kingdom
recognized the competence of the Commission with
regard to individual applications alleging incompatib-
ility with the United Kingdom’s obligations under
the Convention for the Protection of Human Rights
and Fundamental Freedoms of any act or decision or
any fact or event occurring after 13 January 1966
(A/CN.4/307 and Add.1, para.33). He emphasized
the words ‘“‘any fact”, which could certainly be con-
sidered to apply to the continued imprisonment of an
individual after 13 January 1966, as in the De Courcy
v. the United Kingdom case. Under United Kingdom
law, therefore, such imprisonment might have been
justified before that date, but certainly not, under the
Convention, after that date.

17. He had studied the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms*
and had not been able to find any provisions that ex-
pressly required the adoption of a specified course of
conduct, such as the enactment of legislation. How-
ever, article 64, paragraph 1, of that Convention
provided that:

Any State may, when signing this Convention or when depos-
iting its instrument of ratification, make a reservation in respect
of any particular provision of the Convention Lo the exlent that
any law then in force in its territory is not in conformily with the
provision...

The; question‘arose, therefore, whether a country
which had ratified the Convention subject to a res-

4 United Nations, Treaty Series, vol. 213, p. 221.
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ervation under article 64, paragraph 1, was not there-
by bound by its own domestic law to adopt a speci-
fied course of conduct. In the case involving the
United Kingdom, supposing the law in question had
remained in force after 13 January 1966, the fact that
the individual in prison had been imprisoned before
13 January 1966 was immaterial. The situation was
somewhat different from that in the Phosphates in
Morocco case, where property rights had been grant-
ed and then withdrawn. The Special Rapporteur’s ar-
gument might have been more conclusive had he
taken as examples cases involving the unlawful de-
tention of aliens in circumstances amounting to a
breach of an international obligation.

18. With regard to the wording of article 24, the
words ‘‘although prevention would have been possi-
ble”, in paragraph 3, seemed to him superfluous,
since the idea was already covered by the words
“prevent an event from occurring”. It might be neces-
sary for the Drafting Committee to redraft para-
graph 5, which referred to ‘‘a complex act consisting
of a succession of actions or omissions by different
organs of the State in respect of the same case”, so
as to bring it into line with article 18, paragraph 5,
which referred to ‘‘a complex act constituted by ac-
tions or omissions by the same or different organs of
the State in respect of the same case”.

19. Mr. PINTO considered that article 24 provided
guidelines for the interpretation and classification of
certain events. It led to a conclusion concerning the
time of the breach of an international obligation and
made it possible to determine when responsibility
arose.

20. He was quite satisfied that the article fitted weli
into the Commission’s work on State responsibility.
Indeed, as the Special Rapporteur had said, it was
relevant to the determination of the amount of repar-
ation payable by the State which had committed an
internationally wrongful act, to the determination of
the jurisdiction of an international tribunal with re-
gard to a dispute arising out of the breach of an in-
ternational obligation and to the question of the na-
tionality of claims for the exercise of diplomatic pro-
tection.

21. However, he was not entirely sure about the
practical application of article 24, which, as it now
stood, was likely to create more problems than it re-
solved. For example, paragraph | referred to ‘““‘an in-
stantaneous act’’, while paragraph 4 referred to “‘an
aggregate act composed of a series of similar individ-
ual acts, committed in a plurality of separate cases™.
The use of the word “series” might give rise to
problems, for a series usually meant three or more.
Accordingly it might be difficult to determine wheth-
er a particular act came under paragraph 1 or under
paragraph 4 of the article. If there were more than
one act, it might fall within the scope of either par-
agraph. Similarly, in interpreting paragraph 2, which
referred to ‘‘an act having a continuing character™,
paragraph 4, which referred to “*a series of similar in-
dividual acts™ and paragraph S, which referred to *‘a
complex act consisting of a succession of actions or

omissions by different organs of the State in respect
of the same case™, there could be different interpre-
tations as to the time when responsibility arose.

22. Mr. Ushakov had referred to another source of
possible difficulties in paragraph 5. In Mr. Ushakov’s
opinion, the time of the last in a succession of ac-
tions or omissions constituting a complex act would
determine the time when the responsibility of the
State arose. In the case of a denial of justice, he
could agree with Mr. Ushakov that it would be the
last act that would, in fact, complete the complex act,
but he wondered whether there might not be circum-
stances in which the last act completing the complex
act had to have some kind of retroactive effect on
the first act for justice to be done. For example, in
cases of ““creeping nationalization™, account must be
taken of the fact that, when the final act—expropri-
ation—occurred, a great deal of damage had already
been caused over a certain period of time.

23. Another problem that gave him concern and
might be considered by the Drafting Committee was
the difficulty of determining the time of an omission.
Paragraph 1 of article 24 referred only to ‘“‘an instan-
taneous act”. He wondered whether it might not also
be possible to refer explicitly in the same paragraph
to an omission.

24. With regard to the point raised by Mr. Frances
concerning the use, in paragraph 3, of the words *“al-
though prevention would have been possible”, his
own reaction had been to suggest that, for the sake
of clarity, those words should also have been in-
cluded in article 23.

25. Lastly, he noted that the Special Rapporteur had
used the word “‘concessions” more than once in para-
graph 39 of his seventh report. Since the word
“concessions™ might have some unfortunate conno-
tations, he thought the use of a synonym might be
advisable.

26. Mr. VEROSTA pointed out that the last few ar-
ticles of chapter lll, from article 20 onwards, con-
cerned the breach of international obligations in the
light of the nature of those obligations. Articles 20
and 21 dealt respectively with obligations of conduct
and obligations of result. The enumeration was bro-
ken by article 22, which dealt with the exhaustion of
local remedies, and was resumed in article 23, which
dealt with obligations requiring the State to prevent
a given event. Accordingly, he considered that the
order of articles 22 and 23 should be reversed.

27. With regard to article 24, paragraph 3 should
logically become paragraph 2. In the final analysis,
paragraph 1 dealt with the breach of an obligation of
conduct. If the issue of the tempus commissi delicti
was to be clarified, an appropriate provision should
appear in article 20. Similarly, the provision in para-
graph 3 concerning the obligation to prevent a certain
event might be transferred to article 23. If those sug-
gestions were followed, all that would be left of ar-
ticle 24 would be its paragraphs 2, 4 and S, which
dealt respectively with the breach of an international
obligation by a continuing act, a breach by an aggre-
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gate or composite act and a breach by a complex act.
The common characteristic of those three classes of
breach was the duration of the act in question. It
might not, therefore, be necessary to devote a sepa-
rate article to the rempus commissi delicti. 1t would be
enough to supplement the enumeration begun in ar-
ticle 20 by one or two articles dealing with the breach
of international obligations by a continuing, compo-
site or complex act. In that way it would be possible
to avoid some of the drawbacks, noted by Mr. Reuter
(1419th meeting), Mr. Ushakov and Mr. Pinto, that
would be inherent in an article dealing specifically
with the time of the breach of an international ob-
ligation.

28. In conclusion, he thought that the expression
“succession of actions or omissions” in the English
version of paragraph 5 was a mistranslation of the
French ‘““une succession de comportements”.

29. Mr. SCHWEBEL fully agreed with the Special
Rapporteur that the time of the breach of an inter-
national obligation was of particular importance in
deciding the amount of reparation to be paid, deter-
mining the jurisdiction of an international tribunal
with regard to a dispute arising out of such a breach
and dealing with questions of the continuity of na-
tionality in the maintenance of international claims.
Indeed, he hoped that, later in the draft, an article
would be devoted to the rule of continuity in the na-
tionality of claims, which was frequently applied in
an unpalatable and inequitable manner and might
therefore be an appropriate subject for the progressive
development of international law.

30. In paragraph 23 of his report, the Special Rap-
porteur had referred to the breach of an international
obligation resulting not from a single act, but from a
*“practice” consisting of similar individual acts com-
mitted in a number of separate cases. Examples of
such acts could, of course, be found, particularly now
that the United Nations was concerned about situa-
tions revealing a pattern of constant and flagrant vi-
olations of human rights and fundamental freedoms.
On the whole, however, he thought that treaty pro-
hibitions of a practice rather than of an act were ex-
ceptional. For example, the rights embodied in trea-
ties of establishment, friendship, commerce and nav-
igation usually provided guarantees for individuals,
and there did not have to be a pattern of violations
for the individuals concerned to claim that their
rights under the treaty in question had been in-
fringed.

31. Although he had no difficulties with para-
graphs 1, 2 and 3 of the article under consideration,
he could see the advantage of reversing the order of
paragraphs 2 and 3. With regard to paragraph 4, he
noted that Mr. Ushakov had said that a breach of an
international obligation occurred only at the time of
the last of the individual acts constituting the series
in conflict with the international obligation, if the
discrete acts themselves were not in conflict with
that obligation. His own opinion was that, in most
cases, the discrete acts would also be in conflict with

the international obligation. If, however, in excep-
tional cases, they were not and only the aggregate act
constituted the breach of the international obligation,
would it be correct to say that the time of the breach
extended over the entire period between the first and
the last of the individual acts constituting the series
in conflict with the international obligation? He
would be grateful to the Special Rapporteur for a clar-
ification of that point.

32. He confessed to a certain amount of confusion
with regard to paragraph 5, for he was not sure that
it was consistent with article 22. Paragraph 5 stated
that the time of the breach of an international obli-
gation constituted by a complex act consisting of a
succession of actions or omissions by different organs
of the State in respect of the same case extended
over the entire period between the action or omission
which initiated the breach and that which completed
it. If that reasoning were transposed to the context of
article 22, the logical conclusion would be that the
time of the breach was not the time of the exhaus-
tion of local remedies, but rather the entire period be-
tween the action or omission which initiated the
breach and that which completed it. To take the ex-
ample of a breach of a treaty obligation, supposing a
national of State A claimed that State B had breached
an international treaty obligation of which he was the
beneficiary and carried his claim to the courts of
State B, it could be said that he had exhausted local
remedies only when the courts of State B rejected his
claim; yet he would probably maintain that the time
of the breach of the international obligation that he
could invoke, and thus the amount of damages pay-
able to him should be calculated not from the time
of the exhaustion of local remedies but from the time
of the act or omission by State B constituting the
breach. It seemed to him that paragraph 5 in fact
supported such a sensible conclusion; but if it did, it
might not be consistent with article 22. He would be
grateful to the Special Rapporteur for a clarification of
that point also.

Gilbert Amado Memorial Lecture

33. The CHAIRMAN announced that the 1978 Gil-
berto Amado Memorial Lecture would be given by
Judge T.O. Elias of the International Court of Jus-
tice on 7 June, at 5.30 p.m.

The meeting rose at 1 p.m.

1481st MEETING

Thursday, 18 May 1978, at 10.10 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Castafieda, Mr. Dadzie, Mr. Diaz Gonzilez, Mr. El-Eri-
an, Mr. Francis, Mr. Jagota, Mr. Pinto, Mr. Quentin-
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Baxter, Mr. Reuter, Mr. Riphagen, Mr. Sahovi¢, Mr.
Schwebel, Mr. Sucharitkul, Mr. Tabibi, Mr. Tsuruoka,
Sir Francis Vallat, Mr. Verosta.

State responsibility (continued)
(A/CN.4/307 and Add.1)

[Item 2 of the agenda]

DRAFT ARTICLES SUBMITTED BY THE
SpEciAL RAPPORTEUR (continued)

ArTICLE 24 (Time of the breach of an international
obligation)! (continued)

1. Mr. SAHOVIC said that it was beyond doubt
that the Commission must now study the question
of the tempus commissi delicti, not only because it
had put off doing so several times when considering
the earlier articles in the draft, but also for practical
reasons that had been clearly demonstrated by the
Special Rapporteur. Moreover, several members of
the Sixth Committee had stressed the need for the
Commission to take a decision on the question.

2. To judge from various passages in his report
(A/CN.4/307 and Add.l), the Special Rapporteur
seemed inclined to consider article 24 as an interpre-
tation clause. In the opinion of Mr. Pinto (1480th
meeting), that was indeed how the article should be
seen, since it was designed to make possible the prac-
tical definition in certain cases of the competence of
international tribunals. Personally, he considered that
that was only one aspect of the problem, the notion
of time being one of the constituent elements of the
breach of the international obligation, and therefore
of international responsibility. As it stood, article 24
did not stress that point sufficiently. Perhaps an ef-
fort should be made to bring out clearly, in the first
paragraph of the article, the importance of the time
element for the entire section on the objective ele-
ment of the internationally wrongful act. To that
end, emphasis would have to be placed on three main
aspects of the problem: the breach of an international
obligation, the internationally wrongful act and the
duration of the international obligation whose breach,
through an internationally wrongful act, engendered
international responsibility.

3. In article 24, the Special Rapporteur dealt with
the question of time according to the specific charac-
ter of different types of internationally wrongful acts.
He contrasted the notion of the “moment”™, in par-
agraphs | and 3 of the article, with that of the ‘‘pe-
riod”, in paragraphs 2, 4 and 5. It ought to be
possible to place at the head of article 24 a general
definition of the notion of the time of the breach of
an internatinal obligation. Admittedly, such a defi-
nition might also be given in the article on the use
of terms, but its inclusion in the article under study
would be in keeping with the practice of the Com-

I For text, see 1479th meeting, para. 1.

mission, which had already given definitions in the
body of the draft, notably in article 3.3

4. There was a certain formal parallelism between
articles 18 and 24, and he wondered what would be
the implications for article 24 of paragraph 2 of arti-
cle 18, which dealt with the case of an act of the
State which, at the time when it was performed, had
not been in conformity with an international obliga-
tion of that State, and had subsequently ceased to be
considered an internationally wrongful act. Another
matter on which clarification was necessary was that
of the links between article 18 and article 21, para-
graph 2.

5. With regard to the structure of article 24, the or-
der of paragraphs 2 and 3 would probably have to be
reversed. Despite the distinction based on the nature
of the obligations which the Special Rapporteur made
between the acts referred to in paragraphs 1 and 3,
it was the principle of instantaneity that applied in all
the cases concerned, and the paragraphs might there-
fore be combined. As for continuing, aggregate and
complex acts, they all entailed the application of the
same principle, namely, that of the duration of the
breach. In view of the general requirement for con-
temporaneity between the ‘*force™ of an international
obligation and any commission of a breach thereof
through an aggregate or complex act, it would prob-
ably be useful to specify the criteria that should be
applied in establishing the existence of such a breach.
In one way or another, the notion of time always
entered into the establishment of the breach of an
international obligation engaging the international
responsibility of the State.

6. With regard to the wording of article 24, the fact
that there had been no systematic reproduction of the
expressions employed in article 18 might be a source of
misunderstanding. In paragraphs 2 and 4, it was stated
that the time of the breach extended over the en-
tire period during which the act or acts in question
remained in conflict with the international obligation;
perhaps a reference to that fact should also be added
in paragraph 5. Finally, as in other articles, it might
be made clear that the acts referred to in the various
paragraphs of article 24 were internationally wrongful
acts, or at least acts of the State.

7. His comments and reservations notwithstanding,
he could accept article 24, which constituted an
essential part of the draft.

8. Mr. SUCHARITKUL said that for a lawyer who,
like himself, came from a Buddhist country, the time
element was of vital importance. According to Bud-
dha, there was nothing permanent in the world: every-
thing changed with the passage of time. The same
was true of the rule of law, which existed only in
time and could not exist outside it. It followed that
the temporal dimension was a constituent element of
international law, and therefore of the very notion of
the international responsibility of a State. For that

2 See 1476th meeting, foot-note 1.
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reason, he believed that it was impossible to study
the question of State responsibility without examin-
ing its temporal aspect.

9. Time could be defined only by reference to a
measurable concept of duration.? To speak of a
“depth of time”, in the phrase of Mr. Reuter, cited
by the Special Rapporteur,> necessarily implied a

measurement that could be made only with the help-

of a straight line, which was itself but the protraction
of two points. In the final analysis, what counted
were the two instants marking the beginning and the
end of the given period. He therefore agreed with the
Special Rapporteur that cases in which those two in-
stants coincided, thereby giving rise to an instantane-
ous act, might be placed in a first category. In such
cases, the concept of time was purely academic. All
other cases, by contrast, involved a measurement of
time. The determination of the time of the breach of
an international obligation was important not only
from the theoretical but also from the practical point
of view. Since time was a constituent element of the
breach of an obligation, it was important, particularly
for engendering the right of action, to establish pre-
cisely the moment at which the breach occurred. The
examples given by the Special Rapporteur regarding
the competence of international tribunals showed
that both the starting point and the finishing point
must be taken into account.

10. The clause ‘“‘although prevention would have
been possible’’ should be retained in paragraph 3 of
article, because it marked the difference between the
case to which that paragraph referred and the case
covered in paragraph 1. Under paragraph 3, it was
necessary, for a breach of the international obligation
to have occurred, not only that a given event should
have taken place but also that prevention of that
event should have been possible. It should be noted
that the obligation of true diligen¢e on the part of the
State persisted even after the occurrence of the event
which the State had been required to prevent. An ex-
ample of what he meant was the case of the occu-
pation of the Embassy of Israel in Thailand by Pal-
estinians. On the very day of the occupation, which
had been the Inauguration Day of the Crown Prince
of Thailand, the Government had managed to pers-
uade the occupants that their action was inauspicious
in view of the feelings expressed by the Thai people
in celebrating the occasion, and promptly to ensure
their safe conduct to Egypt. In that way, any material
damage had been avoided.

11. On the whole, he approved article 24, which
could now be referred to the Drafting Committee.

12. Mr. TABIBI agreed with other members of the
Commission that article 24 was of great significance
and occupied an important place in the draft articles
on State responsibility. Its purpose was to provide
guidelines for the determination of the time of the
breach of an international obligation, and hence for

3 See A/CN.4/307 and Add.l, foot-note 33.

the moment when State responsibility arose. Once
the tempus commissi deliciti had been determined, it
was immaterial whether the act consituting the
breach was instantaneous or extended over a period
of time. However, since the acts determining breach
of an international obligation took different forms,
the Special Rapporteur had rightly divided them into
five categories corresponding to the five paragraphs
of the text under consideration.

13.  Although he had no objection to Mr Sahovi¢’s
suggestion that a new general paragraph should be
added at the beginning of the article, he thought it
should be left to the Special Rapporteur to take a de-
cision on that matter in the light of the Commis-
sion’s discussion and of the content of articles 18, 21
and 23.

14. With regard to section 9 of the Special Rappor-
teur’s seventh report, it would have been more useful
had it been submitted in condensed form and had it
included a broader range of specific examples.

15. Mr. DADZIE noted that the Special Rapporteur
had divided the problem of the time of the breach of
an international obligation into five categories, which
were dealt with in the five paragraphs of article 24.
Paragraph 1, which called for no particular comment,
stated that the time of a breach of an international
obligation constituted by an instantaneous act was
represented by the moment when the act occurred.

16. Paragraph 3 contained a similar provision relat-
ing to the case of a failure to prevent an event from
occurring. Like Mr. Francis (1480th meeting), how-
ever, he had some doubts about the need for the
words “‘although prevention would have been possi-
ble”, used in paragraph 3. He noted that, in the Lau-
ra M. B. Janes et al. (United States of America) v.
United Mexican States case, in which the United
States had received damages for Mexico’s failure for
eight years to take steps to arrest the murderer of a
United States citizen, the General Claims Commis-
sion had stated that:

At times international awards have held that, if a State shows
serious lack of diligence in apprehending and/or punishing cul-
prits, its liability is a derivative liability, assuming the character
of some kind of complicity with the perpetrator himself and ren-
dering the State responsible for the very consequences of the in-
dividual's misdemeanour... The reasons upon which such finding
of complicity is usually based in cases in which a Government
could not possibily have prevented the crime, is that nonpunish-
ment must be deemed to disclose some kind of approval of what
has occurred...4

Although he found that statement an acceptable ba-
sis for the use, in paragraph 3, of the words ‘al-
though prevention would have been possible”, he
was not convinced that the words were necessary.
The paragraph could probably stand equally well
without them, since failure to prevent an event from

4 United Nations, Reports of International Arbitral Awards,
vol. IV (United Nations publication, Sales No. 1951.V.1), pp. 86
and §7.
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occurring occasioned the liability of the State whether
prevention were possible or not.

17. In paragraphs 2, 4 and 3, an element of duration
had been introduced in the determination of the rem-
pus commissi delicti. Despite the convincing argu-
ments offered by the Special Rapporteur, his own
opinion was that the interests of the progressive de-
velopment of international law would be better
served if, in each case, the moment of the breach of
an international obligation were taken as the time at
which a particular act or omission occurred. Under
paragraph 2, where the act had a continuing charac-
ter, the time of the breach could be any moment
when the breach actually occurred during the period
in which the act subsisted. Under paragraph 4, which
referred to an aggregate act composed of a series of
similar individual acts, committed in a plurality of
separate cases, the time of the breach could be the time
of the first act, the time of an intermediate act, or
the time of the last act constituting the series in con-
flict with the international obligation. With regard to
paragraph 5, which referred to a complex act consist-
ing of a succession of actions or omissions by differ-
ent organs of the State in respect of the same case,
he suggested that the time of the breach should be
that of the last in the succession of actions or omis-
sions. Thus, in all those cases, there would be a mo-
ment when the responsibility of the State arose. The
question of the duration of the act or omission con-
sitituting the breach and the problem of determining
the amount of reparation payable would then be
matters to be decided by the competent court or
adjudicating body.

18. Mr. QUENTIN-BAXTER said that a sign that a
new article probably had its proper place in the set of
draft articles on State responsibility was that it
caused the Commission to reassess the strength of
the structure of the draft articles as a whole. He had
seen such a sign at the previous meeting, when
many of the questions raised by members of the
Commission had related more to the text of previous
articles than to that of article 24. Mr. Ushakov had
even gone so far as to suggest that article 24 might
be more appropriate in a later set of draft articles,
dealing with the content of international obligations.
In his own view, however, there was no doubt that
article 24 belonged in the set of draft articles under
consideration.

19. Although the Special Rapporteur had explained
the significance of article 24 in terms of a jurisdic-
tional bond, of the continuous nationality of claims
and of the determination of the amount of reparation
payable, he himself thought that the draft article
went still further and concerned the very existence of
the breach of the international obligation. Indeed, in
considering obligations of a conventional or contrac-
tual nature, the same kind of texts used to determine
whether a matter was justiciable, or whether a court
was competent to deal with a dispute, had to be ap-
plied to the question whether there was a breach of
an international obligation at all. Thus, in a very
fundamental sense, article 24 was a complement to

article 18. He considered that the Commission must
take the greatest care to achieve complementarity
and to avoid conflict and circularity.

20. Like Mr. Ushakov and other members of the
Commission, he had been compelled by article 24 to
think back to decisions that had already been adopt-
ed. For example, at the time the Commission had
dealt with articles 20 and 21,5 Mr. Ushakov had said
that obligations of conduct were frequently accom-
panied by obligations of result. During that discus-
sion, he himself had asked whether it was not neces-
sary to consider those two articles not as watertight
divisions, but rather as different aspects of a same
subject. The Special Rapporteur had answered that
question by saying that the Commission was con-
cerned with the anatomy, the bare bones, of inter-
national obligations, not with the many forms they
could assume. In fact, any set of circumstances that
was likely to become the subject of an international
dispute could take a variety of forms. It would there-
fore be unreasonable to expect article 24, or the
articles preceding it, to resolve the many problems
that could arise when attempts were made to deter-
mine the way in which a particular breach of an
international obligation occurred.

21. In the case, for example, of a State that reserved
part of the high seas for a certain period of time in
order to conduct gunnery exercises, it could immedi-
ately be seen that a dispute arising out of damage to
a foreign vessel which had entered the test area
could be characterized in many ways. For instance,
the State’s action might be open to challenge on the
grounds that it had had no right to reserve an area
of the high seas for test purposes, that it had failed
to maintain the standard of care due to other users
of the sea, that it had failed to give adequate warn-
ing, or that it had failed to exercise proper vigilance.
Its action could also be characterized as particularly
hazardous. Indeed, if the Commission had been right
in the way it had expressed the rule embodied in ar-
ticle 23, the action of the State conducting the gun-
nery exercises could also be regarded as a failure to
prevent an event, although prevention would have
been possible. There were thus many ways in which
the rules now being formulated could be applied to
particular situations. Their main purpose, however,
was to provide a foundation of correct thinking for
the building of future structures that would deal
more practically with particular problems.

22. If he was right in thinking that article 24 was
a necessary extension of article 18, it must be tested
in simple ways. Unlike some members of the Com-
mission, he was of the opinion that paragraphs 1 and
2 of the article belonged together, because they both
related to the essential distinction between an act
and its effects. He also thought that the Commission
should avoid the use of the word ‘instantaneous”,
which detracted from the simple and direct message
of paragraphs 1 and 2, where it might be enough
simply to say that a breach of an international obli-

5 Yearbook... 1977, vol. 1, pp. 213 er seq., 14541h-1457th,

1460th and 1461st meetings.
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gation occurred when the act constituting it took
place and that, if the act had a continuing character,
it continued throughout the period of the breach. On
that point he agreed with Mr. Sucharitkul that, scien-
tifically and philosophically, it must be assumed that
every act had some duration and that there was no
such thing as an act that finished at the same mo-
ment as it began.

23. In studying paragraph 3 of article 24, he had en-
countered the same difficulties to which he had re-
ferred when the Commission had dealt with
article 23. He was very attracted to the view ex-
pressed by Sir Francis Vallat (1478th meeting) that
the essential need in article 23 was one of meeting
a time consideration. Thus, it should be asked
whether the simple rules of paragraphs 1 and 2 of
article 24 were adequate in all circumstances, or
whether the justification for paragraph 3 was that
there were certain circumstances in which the juris-
dictional bond, or the existence of the breach, which
were determined by time considerations, could be
measured only by the occurrence of the event, in
other words, by the effect of the act, not by the act
itself. Normally, a duty of prevention—if it was cor-
rect to use such an absolute term—was a duty whose
breach constituted a continuing act of omission and
which, as such, was amply covered by the basic rules
already formulated by the Commission. In certain
cases, however, the effect might be the result of an
instantaneous act, rather than of an act having a con-
tinuing character. For example, if a State caused ra-
dioactive fallout that was carried by the winds to
another area, where it was detected by scientific
equipment, and if later, other scientists detected
further harmful consequences of such fallout, could
it be said, in terms of justiciability, that in such a
case only the moment at which the act causing
the damage had occurred should be taken into ac-
count? He thought that it was on that kind of ques-
tion that the Commission must base its view con-
cerning the need for paragraph 3 of article 24.

24. He was not sure that the type of case dealt with
in paragraph 4 was as rare as Mr. Schwebel (1480th
meeting) had suggested, for the many ways in which
a breach of an international obligation could be char-
acterized must be taken into consideration in that
paragraph as well. Indeed, in cases in which there
was, for example, an obligation not to discriminate
against the nationals of a particular State, there
might be the greatest difficulty in establishing that a
certain standard of conduct had not been maintained
even after a number of cases of discrimination had
occurred.

25. He noted that paragraph 5 of article 24 referred
to a complex act consisting of a succession of actions
or omissions “by different organs of the State in re-
spect of the same case’’, whereas paragraph S of arti-
cle 18 referred to a complex act constituted by actions
or omissions ‘‘by the same or different organs of the
State in respect of the same case’. In his opinion,
the wording of paragraph 5 of article 18 was prefer-
able, since it took account of the requirement of the

exhaustion of local remedies, whether the rehearing
of a case by the same tribunal or an appeal against
the decision of a lower court to a higher court.

26. Mr. EL-ERIAN said that the Special Rappor-
teur, in his report, had established beyond doubt that
the time of the breach of an international obligation
was a matter of practical importance, more particular-
ly in determining the amount of any reparation pay-
able and in determining jurisdiction ratione temporis.

27. Article 24 followed smoothly and logically from
the preceding articles of the draft. While article 19
drew an important distinction between internationally
wrongful acts according to the importance of the
norm violated in order to determine their degree of
gravity and their characterization as international
crimes or international delicts, article 24 differentiat-
ed between wrongful acts according to their duration
or their repetition in time. No one could fail to notice
that the repetition or persistence of a wrongful act
could introduce the element of gravity. In internal
law, for example, it was not a single act of lending
money at interest above the legal rate but a repetition
of such acts that constituted the crime of usury.
Many examples could be given of crimes for which
the punishment was more severe when there was a
repetition of the wrongful act. Indeed, it had been
pointed out, and rightly, that a Member of the
United Nations could be expelled for persistent
breaches of its obligations under the Charter. Again,
a fine but accurate distinction had been made between
an instantaneous act producing continuing effects
and an act having a continuing character, in other
words, an act which, because it was continued, could
be considered as repeated, and thus occasioned differ-
ent legal consequences. To draw once again on inter-
nal law, building a house in violation of zoning re-
gulations was a continuous or continuing contraven-
tion until the house was removed. It was very useful
to emphasize the difference between those two types
of wrongful act, especially when an act having a con-
tinuing character fell within the serious category of
an international crime. Plainly, the gravity of an act
derived not only from the nature but also from the
continuing character of the act.

28. Unquestionably, the Special Rapporteur had
proved in his report that, for the purpose of deter-
mining jurisdiction, a distinction must be made be-
tween acts producing continuing effects and acts hav-
ing a continuing character, and that there were good
grounds for such a distinction in international law, as
could be seen from the decision of the Permanent
Court of International Justice in the Phosphates in
Morocco case and from the decisions of the European
Commission of Human Rights.

29. The articles of the draft, with the exception of
articles 18 and 19, were relatively short. Perhaps the
Special Rapporteur and the Drafting Committee
could consider the possibility of breaking down arti-
cle 24 into a number of separate articles that would
come under a single heading and require only one
commentary to cover them all.

30. Mr. CALLE y CALLE wondered whether, in
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considering the time element, the Commission was
speaking in terms of the duration of the material act
or of the duration of the conduct of the State. It
should be remembered that there were courses of
conduct which became the conduct of the State only
after a certain period; at the time at which they oc-
curred—in the case of the conduct of individuals, for
example—they were not yet the conduct of the State,
but they could constitute the initiation of the breach
of the obligation. Consequently, it was possible to
speak of the duration of the act, the duration of the
conduct and the duration of the breach.

31. The Special Rapporteur had rightly noted, in
paragraph 49 of his report (A/CN.4/307 and Add.l),
*“the scant material of relevance provided by interna-
tional judicial decisions”, and there was little in State
practice to indicate what positions might be adopted
by governments with regard to the duration of a
breach attributed to them. Nor, again, could it be
said that the literature, except perhaps that on crimi-
nal law, dealt with the matter at all extensively. The
Commission would therefore have to call on the Spe-
cial Rapporteur to look for and include in the com-
mentary a number of examples, even hypothetical
examples, to justify the formulation of a norm con-
cerning the duration of the breach of an international
obligation.

32. Personally, he found logical justification for arti-
cle 24 in its consistency with the rest of the draft,
and practical justification for it in its handling of the
questions of the jurisdiction of international tribu-
nals, the determination of the amount of reparation
payable, and the continuity of nationality for the di-
plomatic maintenance of international claims. Further-
more, the Sixth Committee had already referred to
the question of tempus commissi delicti and would
certainly wish to see an article dealing with that mat-
ter included in the draft. Many States would consider
it necessary to examine the time problems relating to
the validity of the obligation, in other words, the ex-
istence of the obligation at the time of the commis-
sion of the wrongful act. Article 18 already included
a retroactive provision whereby an act ceased to be
considered as internationally wrongful if, subsequent-
ly, it became compulsory by virtue of a norm of jus
cogens.

33. In article 24, the Commissions was considering
the time element in terms not of the validity of the
obligation but of the duration of an internationally
wrongful act. Such an act was made up of two ele-
ments, since article 3 specified that an internationally
wrongful act was conduct consisting of an act or
omission attributable to the State and conduct consti-
tuting a breach of an international obligation of the
State. With regard to conduct, however, it was not
appropriate to make a distinction in article 24 be-
tween obligations of conduct and obligations of re-
sult. As Mr. Ushakov had noted (1480th meeting), all
legal rules called for a particular course of conduct,
and that course of conduct must produce a particular
result. It was the function of every legal norm to
guide the conduct of the subject of the norm.

34. At the previous meeting, Mr. Verosta had sug-
gested a change in the order of the articles under
consideration. He himself thought that article 24
should retain its existing place in the draft and not
precede article 22. Paragraph 3 might well be placed
after paragraph' 1, for it dealt with failure to prevent
the occurrence of an event, and therefore involved
the element of instantaneity rather than that of du-
ration. On the other hand, he was somewhat con-
cerned about the use of the term *‘instantaneous™.
Sinking a ship by gun-fire might be regarded as an
“instantaneous” act, but in fact the ship might take
several hours to sink. Perhaps paragraph 1 might be
formulated to read:

*“If a breach of an international obligation is con-
stituted by an act which takes place at a single mo-
ment in time, the time of the breach is represented
by that moment, even if the effects of the act con-
tinue subsequently.”

In paragraph 3, the phrase “although prevention
would have been possible” should be retained, for it
related in fact to the time element; the event had to
occur during the period of time in which it had been
possible for the State to prevent the event from oc-
curring. Finally, in the Spanish version of the article,
the word ‘‘emanados”, in paragraph 5, was not ap-
propriate and should be deleted. The paragraph
should follow the formulation of article 18, paragraph
5, which spoke of actions or omissions “by the same
or different organs of the State™.

35. Sir Francis VALLAT said that, following the
Special Rapporteur’s completely convincing written
and oral presentations, he experienced no difficulties
with regard to the concept, or indeed the content, of
article 24. Admittedly, there were some points of
drafting, but they were inevitable in such a delicate
and important matter as the time element. Clearly,
the article must be in keeping with the previous ar-
ticles and, at least as the English text was concerned,
paragraphs 4 and 5 should be brought into line with
paragraphs 4 and 5 of article 18.

36. The presentation of the article in the Commis-
sion’s report was of special importance. Three basic
questions were involved: the justification for inclu-
sion of the article in the draft, the actual content of
the article, and its structure. In his opinion, it would
be desirable to make the commentary very digestible,
for the subject was by it its very nature somewhat in-
digestible. In the matter of the justification for the
article, it should be remembered that numerous fac-
tors were involved in the time element, such as the
terms of the treaty in question or the date of the
State’s accession to independence. Therefore, in illus-
trating the need to deal with the time element in the
draft, the commentary should not give the impres-
sion that the examples given in any way constituted
an exhaustive list. Similarly, it would be advisable
to adopt a selective approach.

37. In the course of the discussion, many references
had been made to nationalization, but he doubted
whether it was one of the best illustrations for the
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purposes of presentation of the Commission’s report
to the General Assembly. It was a highly controver-
sial subject and not everybody would accept the right
to full compensation as being axiomatic. At the same
time, it would be a pity if the whole of the argument
were based on the Phosphates in Morocco case. The
Permanent Court of International Justice had con-
sidered the time element and the exception ratione
temporis in the Mavrommatis Palestine Concessions
case and the Electricity Company of Sofia and Bulgaria
case, and the International Court of Justice had done
the same in the Interhandel case and the Rights of
Passage over Indian Territory case. After all, as the re-
port indicated, the question of the tempus commissi
delicti really arose only indirectly, for normally the
exceptions dealt not with the commission of the
breach, but with the date on which the dispute oc-
curred, or the date of the facts or acts concerning the
dispute. Reference to the more recent jurisprudence
of the Court would help to restore the balance; for
the purpose of achieving a rather wider perspective,
reference could also be made to arbitral awards, in
which the time element was frequently very import-
ant.

38. Great care should be taken in defining a single
act which constituted a breach. Mr. Calle y Calle had
referred to the sinking of a ship by gun-fire. A more
obvious example was a case of murder, where death
might occur a considerable time after the act had
been committed. Indeed, in some cases, a charge of
grievous bodily harm might not become a charge of
murder until some weeks after the act in question. In
that case, it was not the act itself that determined
the time, but the date of death. He mentioned that
example simply to illustrate the great care that would
be required in the entire drafting of article 24.

The meeting rose at 1.10 p.m.
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1 For text, see 1479th meeting, para. 1.

1. Mr. TSURUOKA thought article 24 was in its
proper place in the general economy of the draft.
However, the debate clearly showed that it dealt with
very sensitive questions and that its practical applica-
tion might prove difficult. In order to be useful, the
rule to be established must not be too flexible, be-
cause it had to define a precise time or moment; at
the samé time, however, it must take account of the
various possible types of obligations, because the
tempus commissi delicti varied according to the actual
nature of the obligation and according to the circum-
stances that had provoked the breach. What was
needed, therefore, was a rule that was precise, but
easy to apply in international practice.

2. Mr. RIPHAGEN wished first to express his ad-
miration for the Special Rapporteur’s report and oral
introduction, which had brought such clarity to a dif-
ficult subject.

3. As he had said in connexion with article 23
(1478th meeting), if the content of an obligation was
clear, the question of a breach of the obligation did
not present any great problem. The time of the oc-
currence or period of duration of the breach usually
involved straightforward fact-finding, for that mo-
ment or period was simply part of the facts of the
case. However, the legal relevance of that moment or
period for the purposes of the application of rules
other than those that established the obligation was
quite another matter. Even in respect of the relation-
ship between articles 182 and 24 of the draft articles,
some members had already referred to article 28 of
the Vienna Convention on the Law of Treaties,?
which made provision for the possible retroactive ef-
fect of a treaty obligation. At the same time, it could
be claimed that the performance in good faith of a
treaty obligation might imply that a party to the trea-
ty remained bound by provisions of the treaty con-
cerning facts or situations existing even after the
treaty was no longer in force for the party in ques-
tion. In other words, article 28 of the Convention
provided not only for the retroactive but also for
what might be called the “prospective” effect of a
treaty.

4. Consequently, the text of draft article 24 should
make it clear that the article did not prejudge the
possibility that a treaty might be binding on a party
“in relation to any act or fact which took place or
any situation which ceased to exist before the date of
the entry into force of the treaty with respect to that
party”, to use the terminology of article 28 of the
Convention on the Law of Treaties, and that it did
not prejudge the possibility that a treaty might be
binding on a party in relation to any act or fact that
took place or any situation that existed after the date
of the expiry of the treaty with respect to that party.

5. Article 18, paragraph 2, of the draft expressly
provided for the retroactive effect of an international
obligation—admittedly, not on the basis of a treaty

2 See 1476th meeting, foot-note 1.
3 See 1478th meeting, foot-note 3.
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but on the basis of a peremptory norm of general in-
ternational law, and presumably one that was in-
tended to have a retroactive effect. Article 18, para-
graph 1, stated the general rule that an act of the
State constituted a breach of an international obliga-
tion only if it were performed at the time when the
obligation had been in force for that State. Article 24
in its existing formulation flowed directly from that
provision. However, the time or period of an act or
omission might be important for other rules, such as
those concerning the nationality of claims, those con-
cerning the competence of an international tribunal
and, it might be added, those concerning the exhaus-
tion of local remedies.

6. He was not fully convinced that the moment or
period of the breach was relevant to the question of
the amount of compensation payable, although it
might be relevant to the question of other sanctions
applicable in connexion with the breach. There again,
it should be made quite clear that article 24 did not
prejudge the relevance of the moment or period of
the breach to those three types of rules—the rules on
the nationality of claims, on the exhaustion of local
remedies and on the competence of an international
tribunal—for they involved considerations different
from those determining the relevance of the moment
or period of the breach to the rules concerning the ob-
ligation itself. Indeed, the rules relating to the
competence of an international tribunal frequently
dealt with facts or situations before or after a given
date, rather than with acts, let alone breaches of
obligations as such.

7. Even if the Commission confined itself to the
question of the application of article 24 in relation to
article 18, it still encountered the perennial difficulty
of having to avoid prejudging the content of the pri-
mary rules. One way of overcoming that difficulty
was to impart a certain tautological character to the
provisions of article 24. Fortunately, a more or less
tautological character was already apparent in the ex-
isting formulation, since the concepts employed in the
text—the concepts of an instantaneous act, an act hav-
ing a continuing character, and so on—were nowhere
defined. Paragraphs | and 3 of the article specified
tha the time of the breach was the moment at which
an act or event occurred, while paragraphs 2, 3 and
5 related to a longer period. If it was the Special Rap-
porteur’s intention that the longer periods involved
in the cases covered by paragraphs 2, 4 and 5 should
fall within the period during which the obligation
was in force for the State concerned, he had some
hesitation in view of the possible reroactive and
*prospective” effect of the treaty obligation. The mo-
ment of a so-called ‘‘instantaneous” act and the mo-
ment of the occurrence of an event were relevant if
the obligation specifically related to such acts and
events, as individualized elements in a continuous
chain of facts. In the cases covered by paragraphs 2,
4 and 5, however, the nature of the obligation, and
therefore the nature of the breach, meant that the
acts and facts could not be broken down into sepa-
rate elements. For instance, paragraph 2 spoke of an

act that subsisted, thereby pointing to a continuous
chain of facts.

8. In order to retain the tautological character of
article 24, any reference to substantive legal evalua-
tions should be avoided. Consequently, the phrases
“and remains in conflict with the international obli-
gation™ (paragraph 2), “although prevention would
have been possible’ (paragraph 3) and *‘in conflict
with the international obligation” (paragraph 4)
should be deleted, so as to avoid introducing sub-
stantive elements that fell within the realm of pri-
mary rules into the deterination of the moment or
period of a breach.

9. The CHAIRMAN, speaking as a member of the
Commission, agreed that article 24 was necessary and
well placed. It obviously had an intimato relationship
with article 18, since both dealt with the problems of
intertemporal law involved in the breach of an inter-
national obligation. Indeed, it could be said that arti-
cle 24 was based on the principle embodied in-
article 18, paragraph 1, namely, that an act of the
State contrary to an international obligation constitut-
ed a breach if it was committed at a time when the
obligation had been in force for that State. The crucial
point was the validity of the obligation at the time
when the act was committed. The contemporaneity
of the perpetration of the act and of what the Special
Rapporteur had called the ““force™ of the obligation
was thus the decisive factor for the genesis of the
breach. That illustrated the importance of the time
element, which was relevant not only to such prac-
tical problems as the determination of the amount of
reparation payable, the establishment of jurisdiction
and the ascertainment of the national character of
claims, but also in determining the existence of the
breach of the international obligation. The provisions
of article 18 and of article 24 reflected the proposals
contained in paragraphs 1 and 2 (/) of the resolution
on “The intertemporal problem in public internation-
al law”, adopted by the Institute of International
Law in 1975, to which the Special Rapporteur had re-
ferred in his fifth report.* Thus, in all the intricate si-
tuations arising from the various applications of the
rules of intertemporal law, the underlying principle
was that any act must be assessed in the light of the
rules of law which generated obligations and which
were contemporaneous with it.

10. The Commission should therefore endeavour, as
other members had suggested, to maintain the par-
allelism between the wording of article 18 and that
of article 24. Although he would not go as far as Mr.
Verosta, who had said (1480th meeting) that the set
of draft articles under consideration should be entire-
ly rearranged, he thought there were a number of
problems for the Drafting Committee to consider.
For example, paragraphs 3, 4 and 5 of article 18 did
not refer to the case of an obligation to prevent an
event, which had rightly been included in the list of

4 Yearbook... 1976, vol. Il (Part One), p. 21, doc. A/CN.4/291
and Add.1 and 2, para. 60.
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situations covered in article 24. In addition, since
article 24 related to problems of the rempus commissi
delicti, it might be advisable for it to deal with the
question of a peremptory norm of international law
excluding the wrongful character of an act or, indeed,
making it compulsory.

11. With regard to article 24 itself, he agreed with
Mr. Pinto (1480th meeting) regarding the problem of
omissions. According to article 3, the wrongful con-
duct of a State might consist either of an action or
of an omission. In other articles, however, the word
‘“act” was understood to cover the concept of an
omission. In the situations referred to in article 24,
it was obvious that wrongful conduct might consist
either of an action or of an omission, not only under
paragraph 5, where explicit reference was made to
“the action or omission which initiated the breach
and that which completed it”, but also under para-
graphs 1, 2 and 4, relating to instantaneous, continu-
ing and aggregate acts, and under paragraph 3, relat-
ing to failure to prevent an event from occurring,
where omissions were of paramount importance. The
Drafting Committee should take account of that
comment and see whether it would be possible to in-
clude a reference to the concept of actions and omis-
sions in all the paragraphs of the article.

12. With regard to the arrangement of the article,
he disagreed with some other members of the Com-
mission who thought that the positions of para-
graphs 2 and 3 should be reversed. He saw a neces-
sary link between paragraph 1, which referred to *“‘an
instantaneous act™, and paragraph 2, which referred
to “an act having a continuing character™; that con-
trast of situations should be preserved.

13. Much had been said about the use of the word
‘““instantaneous’, in paragraph 1. His own view was
that it might be misleading and should be deleted,
since very few international acts had the duration of
a flash of lightning. When the Special Rapporteur
had described ““instantaneous acts™ during his 1939
course on ‘‘le délit international”, he had said that:
Most writers divide delicts into two possible categories: those
made up of offences which, once committed, cease ipso facto 10
exist and cannot continue subsequently; and those made up of of-
fences which, after their first commission, are of such a nature
that they continue in exactly the same way for some time.5

In keeping with that view, the Commission might
well consider the following wording for the beginning
of paragraph 1: “If a breach of an internatipnal ob-
ligation is constituted by an act which, once commit-
ted, ceases to exist...”. Such wording would elim-
inate the idea of instantaneousness, which some
members of the Commission had rejected on sound
philosophical grounds.

14. As to the words “even if the effects of the act
continue subsequently”, at the end of paragraph 1,
he was of the opinion that, if they were retained in

5 R. Ago, “Le délit international, Recueil des cours de I'Acadé-
mie de droit international de La Haye, 1939-I1 (Paris, Sirey, 1947),
vol. 68, p. 519.

paragraph 1, they would also have to be added in the
other paragraphs of the article. The easiest solution
would be simply to delete them from paragraph 1,
because every act constituting a breach, whether in-
stantaneous, continuing, composite or complex, had a
duration, but there came a tie when the act ceased
to exist, even though its consequences or effects
might continue.

15. Mr. AGO (Special Rapporteur), replying to the
comments on article 24, said that the content of that
article in no way called into question that of the pre-
ceding articles, despite the links that existed between
some of them and the article under consideration. It
was true that article 18 contained a list of situations
similar to those referred to in article 24, but the pur-
pose of the two articles was not the same. Article 18
was intended to establish the consequences, in those
situations, of the basic principle that the force” of
an international obligation and the conduct of a cer-
tain State must be contemporaneous for such con-
duct to be considered as entailing a breach of that
obligation. It sometimes happened, indeed, that the
breach of an international obligation occupied a cer-
tain “depth of time”, to quote the expression used
by Mr. Reuter.¢ How, then, was the coincidence be-
tween the “‘force™ of the obligation and the perpetra-
tion of the action or omission, or actions or omis-
sions, of the State, to be understood? As he had al-
ready pointed out, that was a separate question from
the one dealt with in article 24. Nevertheless, mut-
ually compatible solutions must be found for both.
The application of the criteria set out in article 18
was obviously not sufficient to resolve the problems
raised by article 24, but those criteria must be taken
into account in the solution of those problems. Since,
for example, the draft provided, in article 18, that a
continuing act constituted a breach of an internation-
al obligation if that obligation had been in force at
any time during the performance of that act, it could
not now decide that the breach was perpetrated only
at the initiation of that act. Similarly, after expressing
the opinion that, in the case of a complex act, there
was breach of an international obligation only if that
obligation had been in force from the beginning of
the performance of that act, the Commission could
not now say that, in the event of a denial of justice,
for example, the decisions of the courts of first and
second instance were not included in the time of the
perpetration of the breach, and that only the decision
of the Supreme Court was so included.

16. Some members of the Commission had also ex-
pressed concern about the relationship between arti-
cle 24 and articles 20 and 21. In articles 20 and 21,
the Commission had drawn a distinction between a
breach of obligations of conduct and that of obliga-
tions of result. The distinction between those two
categories of obligations had been clearly established,
and the conditions for the existence of a breach had
been specified in relation to both the former and the
latter. The two articles thus answered the question

6 See A/CN.4/307 and Add.l, foot-note 33.
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whether or not there had been a breach. The article
under discussion, on the other hand, had to answer
the question as to when the breach took place. In
that connexion, Mr. Ushakov had rightly pointed out
(1480th meeting) that international law could endea-
vour to attain a certain goal—non-discrimination, for
example—in different ways. A State might be specif-
ically required, to that end, to introduce certain legis-
lative provisions in its legal order; an obligation of
conduct then arose, and, if the State did not adopt
such provisions, that fact alone constituted a breach
of its international obligation. If it were required only
to ensure that no discrimination took place within its
borders, the obligation was one of result, and there
was no breach of its obligation if it achieved the re-
quired result, namely, non-discrimination, whatever
the means—legislative, administrative or judicial—it
employed. Some members had wondered whether the
adoption of a law that made acts of discrimination
possible did not already constitute a breach of the lat-
ter obligation. However, the Commission had rightly
answered that question in the negative. Even a law
creating an obvious obstacle to the achievement of
the required result would not suffice to entail a
breach of the obligation, provided acts of discrimin-
ation did not in fact take place. A preparatory act
alone was not sufficient; it was necessary to wait un-
til it could be stated with certainty that the result
had not been achieved.

17. Articles 20 and 21 were complementary. In par-
agraph 1 of article 21, relating to obligations of result,
the Commission had used the conjunction *“if” in
preference to “when”, since the latter term could
have a temporal sense that should be avoided in that
provision. As he had said before, the purpose of that
provision was to establish whether a breach of an ob-
ligation existed, not when the breach occurred. Par-
agraph 2 of article 21 introduced another element,
but which also concerned the existence of the breach.
The case envisaged was that of an obligaion that al-
lowed a State to carry out its duty by ensuring, by
subsequent conduct, the result that it might have
failed to ensure by its previous conduct, or even by
ensuring an equivalent result. As for article 22, it re-
lated to obligations of result whose breach entailed,
in addition, lack of co-operation on the part of indi-
vidual beneficiaries of the obligation. In the absence of
such lack, the breach of the obligation could not be
established. Since the provisions followed logically
upon one another, there would be no reason to mod-
ify their sequence. Article 22 defined the content of
paragraph 2 of article 21 more precisely by reference
to a special case. In any event, not until it had ex-
amined the observations of governments could the
Commission possibly consider changing the order of
those articles.

18. In particular, he would not favour the introduc-
tion in the text of article 21 of the concept of a “si-
tuation... that is not in conformity with the situation
required by the obligation™ to define the situation in
which the required result was not achieved. In the
case of a complex act, for example, the decision of

the court of first instance created a situation that was
not in conformity with the required result, but it
could not be said at that early stage that the State
would not ultimately achieve that result.

19. Recalling that Mr. Verosta had raised the ques-
tion (1480th meeting) of the advisability of providing,
in each of the articles relating to the various catego-
ries of breaches of international obligations, that ac-
count be taken of the temporal element, rather than
devoting a separate article to that element, he feared
that that solution would create many difficulties.
There was no reason at all for the temporal aspect to
be differently characterized according to the charac-
teristics of the obligation that was breached. The
breach of an obligation of conduct, like that of an ob-
ligation of result, could depend on a continuing act
as much as on an instantaneous act. The breach of
an obligation of result, in turn, could be accom-
plished by an act occupying a ‘‘depth of time”, but
also, perhaps more seldom, by an act that was not of
that nature. Article 21 should therefore deal solely
with the existence of a breach of an obligation of re-
sult, and not with the time of the perpetration of that
breach. The situation would become even more com-
plicated if it were necessary to cover in that rule the
case of composite acts and complex acts. In the final
analysis, the solution suggested, far from simplifying
matters, would only create difficulties. Moreover, the
temporal element was so important, and the Sixth
Committee had been so insistent that the Commis-
sion should study it, that it deserved an article to
itself instead of brief additions to other articles.

20. On the question of a possible definition of the
temporal element, he thought the Commission
would be well advised not to embark on that task, of
which he did not see the utility—at least at that
juncture.

21. It was not easy to translate the expression tem-
pus commissi delicti into French. Since the term
“‘commission” was now little used in French as a
substantive derived from the verb ‘“‘commettre”, and
since the term ‘‘perpétration” generally had a pejor-
ative connotation, he had opted for the time being
for the expression ‘“‘time of the breach of an interna-
tional obligation”, by which he meant the time dur-
ing which the internationally wrongful act had been
committed or perpetrated. It was quite true, as Mr.
Ushakov had noted, that he had sometimes used the
word “moment” and sometimes the word “dura-
tion™ in his report. In fact, he had been looking for
a term that would cover both those concepts, al-
though in certain cases it was necessary to distin-
guish between ‘“‘moment” and ‘“duration”. In some
cases the two concepts coincided; in others there was
no such coincidence. However that might be, his ob-
ject, in that article, was the determination of the
tempus commyssi delicti—the time during which the
internationally wrongful act was perpetrated—rather
than of the time at which the breach of the obliga-
tion was established and responsibility was therefore
created. In the case of a complex act, for example,
the breach was established and responsibility origi-
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nated only at the time when the conclusive element
of that act completed the breach. But the time of the
perpetration of the internationally wrongful act was
the whole of the period during which the various ele-
ments constituting the complex act occurred. In the
case of a continuing act, responsibility originated at
the very beginning of the act. If a State illegally oc-
cupied the territory of another State, for example,
there was a breach, and responsibility originated im-
mediately, but that did not mean that the duration
of the internationally wrongful act did not extend
beyond that initial time. Moreover, the wrongful si-
tuation could terminate in some other way than
through the cessation of the act in question. A treaty
might be concluded under which the State that had
been the victim of the occupation accepted a situa-
tion that had originally been wrongful. It was there-
fore necessary to distinguish clearly between the time
at which responsibility originated and the time of the
perpetration of the internationally wrongful act,
which could be a point in time or a period of time.
The wording of the article could of course be adjust-
ed to allow those two aspects to stand out more
clearly.

22. Sir Francis Vallat (1481st meeting) had rightly
singled out three aspects of the problem under con-
sideration: the justification for inclusion of the rule
in the draft, the actual content of the article, and its
structure. With regard to the first point, the Sixth
Committee had placed such great emphasis on the
need to study that rule that that in itself might be
regarded as sufficient justification. Obviously, how-
ever, the Commission should not underestimate the
importance of the question. With regard to the na-
ture of the rule, Mr. Pinto had spoken (1480th meet-
ing) of a rule of interpretation, whereas he personally
had always regarded it as a substantive rule. On the
other hand, the examples he had given in his report
made no claim to be exhaustive, and the only reason
he had given them was to show that the question
was by no means a theoretical one. But it should not
be inferred from that, as Mr. Ushakov had feared,
that the Commission would have to deal with the
scope of declarations of acceptance of the jurisdiction
of international tribunals accompanied by a reserva-
tion ratione temporis, with the national character of
international claims, or with the amount of repara-
tion.

23. Mr. Reuter had also referred (1479th meeting) to
prescription. The tempus of an internationally
wrongful act could indeed be important from the
standpoint of prescription although it was necessary
to make it clear what prescription was at idsue. There
could be prescription for the consequences of an in-
ternationally wrongful act, and in particular for the
possibility of invoking responsibility. In that case, the
potential period of time of prescription could not be-
gin until after the wrongful act had ceased. In some
cases, prescription could serve to make lawful a situ-
ation that had originally been unlawful. That was
why he had avoided entering upon a subject that was
still very controversial in international law. The ex-

amples he had provided came within the ambit of in-
ternational law of the most traditional kind. Ne-
vertheless, the Commission might consider it neces-
sary to add further examples in the commentary to
article 24; he would have no objection to such a step.

24. As had been noted, the temporal element could
play an important role in the interpretation of arti-
cle 19, relating to international crimes and delicts. In
that provision, the Commission had stressed the se-
riousness of the breach of certain international obli-
gations, a seriousness that could also be estimated in
terms of the duration of the internationally wrongful
act. The concepts of ““maintenance by force of colo-
nial domination”, of breach *““on a widespread scale™
of certain international obligations and of internation-
al obligations ‘‘of essential importance for the safe-
guarding and preservation of the human environ-
ment” could also involve that temporal element. It
was thus clear that the tempus had even more reper-
cussions than those he had mentioned as examples.
He had confined himself to showing that the rule he
was proposing to define was of obvious importance in
several respects. He could have added that it would
also be of undoubted importance when the time
came to determine the penalty to which the State
that was the author of a breach of an international
obligation would be liable.

25. Mr. El-Erian’s syggestion’ that several articles
should be devoted to the various cases dealt with in
article 24 had both advantages and disadvantages.
Everything depended on the importance the Commis-
sion wished to attach to the question. Conceivably, it
could devote a separate chapter to it, thereby isolat-
ing from chapter III (Breach of an international ob-
ligation), a chapter IV, concerned specifically with the
tempus commissi delicti. Without going so far as to
suggest that solution, he would advise that the Draft-
ing Committee consider the possibility of dividing
article 24 into several articles.

26. Several members of the Commission had com-
mented on the English version of article 24. With re-
gard to the term ‘“‘comportement”, in paragraph 3,
which had been translated into English as **action or
omission”, he agreed that in practice there was often
a combination of actions and omissions, and that any
omission, even in the case of a crime relating to an
event, had certain aspects that were in the nature of
an action.

27. With regard to the form of article 24, Mr. Tsu-
ruoka had stressed the need to draft a text that
would be easy to apply, while Mr. Riphagen had
warned against the temptation to venture into the
area of primary rules. Mr. Quentin-Baxter (1481st
meeting) had considered it essential to specify that
the effects of an instantaneous act must be distin-
guished from an act having a continuing character.
As Mr. Calle y Calle had observed (ibid.), the term
‘“instantaneous” was not, in fact, always appropriate.
Since a distinction was drawn between an ‘instan-

7 1481st meeting, para. 29.
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taneous act” and an ‘‘act having a continuing char-
acter”, and since the former expression was a recog-
nized term in general legal theory, he had made shift
with it for the time being, but he was open to other
suggestions that were less likely to give rise to con-
troversy.

28. The order of paragraphs 2 and 3 of article 24
could be left unchanged. As it stood, the article
brought out fairly clearly the difference between in-
santaneous acts and continuing acts. He would agree,
however, that there were advantages in dealing suc-
cessively, in paragraphs 3, 4 and 5, with continuing
acts, composite acts and complex acts, in other
words, with all acts having the common characteristic
of occupying a “depth of time”. It would then be ne-
cessary to provide separately for the paragraph con-
cerning the tempus commissi delicti in cases of breach
of obligation to prevent an event from occurring.

29. He thought Mr. Riphagen had been right to ob-
serve that the words ‘““the act subsists and remains
in conflict with the international obligation™, in par-
agraph 2, were not absolutely indispensable, since the
clarification they provided already followed from par-
agraph 3 of article 18. However, he wondered wheth-
er such repetition might not be useful. With regard
to the words “although prevention would have been
possible™, in paragraph 3 of article 24, some members
favoured their retention, others their deletion. In the
end it might be best to delete them, since they re-
lated to the existence of the international obligation
rather than to the temporal element. In that case, the
Drafting Committee should consider the connexion
between that paragraph and article 23. Lastly, para-
graph 5 of article 24 should be redrafted in the light
of paragraph 5 of article 18, since the actions or omis-
sions constituting a complex act need not necessarily
originate from different organs of the State, as had
been noted by Mr. Calle y Calle (1481st meeting) and
Mr. Francis (1480th meeting).

30. The CHAIRMAN suggested that article 24 be
referred to the Drafting Committee for consideration
in the light of the discussion.

It was so agreed.?
The meeting rose at 1.05 p.m.

.3 For consideration of the text proposed by the Drafting Com-
mittee, see 1513th meeting, paras. 1 and 2, 5-8, and 19 er seq.,
and 1518th meeting, paras. 1 and 2.

1483rd MEETING

Monday, 22 May 1978, at 3.05 p.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. Diaz Gonzalez, Mr. El-Erian, Mr. Francis,
Mr. Jagota, Mr. Njenga, Mr. Quentin-Baxter, Mr. Reu-
ter, Mr. Riphagen, Mr. Sahovi¢, Mr. Schwebel, Mr.

Sucharitkul, Mr. Tabibi, Mr. Thiam, Mr. Tsuruoka, Mr.
Ushakov, Sir Francis Vallat, Mr. Verosta.

The most-favoured-nation clause (A/CN.4/308 and
Add.1 and Add.1/Corr.1, A/CN.4/309 and Add.1
and 2)

[ltem 1 of the agenda]
INTRODUCTORY STATEMENT BY THE SPECIAL RAPPORTEUR

1. The CHAIRMAN invited the Special Rapporteur
to introduce his first report on the most-favoured-
nation clause (A/CN.4/309 and Add.1 and 2), which
had been prepared with a view to the second reading
by the Commission of the draft articles adopted at its
twenty-eighth session.!

2. Mr. USHAKOV (Special Rapporteur) said that, in
its resolutions 31/97, of 15 December 1976, and
32/151, of 19 December 1977, the General Assembly
had recommended that the Commission should com-
plete at its thirtieth session the second reading of its
draft articles on the most-favoured-nation clause,
taking into account the written comments of Member
States of the United Nations and the oral comments
made by them in the course of the discussion of the
draft articles in the Sixth Committee and the General
Assembly, as well as the comments made by the ap-
propriate United Nations organs and intergovernmen-
tal organizations. The generally positive response to
the Commission’s draft articles was mainly attribut-
able to the knowledge and competence of Professor
Endre Ustor, the previous Special Rapporteur. Writ-
ten comments on the draft articles had been received
from a number of Member States, organs of the
United Nations, specialized agencies and other inter-
governmental organizations; they were reproduced in
document A/CN.4/308 and Add.1/Corr.1.

3. The report under consideration (A/CN.4/309 and
Add.1 and 2) was divided into four sections. Sec-
tion 1 contained an introduction, while sections II, I11
and IV dealt, respectively, with comments on the
draft articles as a whole and comments on individual
provisions of the draft articles, and with the problem
of the procedure for the settlement of disputes relat-
ing to the interpretation and application of a conven-
tion based on the draft articles. The comments on
the draft articles as a whole had been classified under
four headings: importance of the problem and of the
work of codification; relationship between the most-
favoured-nation clause and the principle of non-dis-
crimination; the clause and the different levels of
economic development of States; general character
of the draft articles.

4. With regard to the last of those headings, he noted
that the Commission had several times considered
the question whether the draft should be an auton-

V' Yearbook... 1976, vol. 1l (Part Two), pp. 11 et seq., document
A/31/10, chap. II, sect. C.
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omous set of articles or an annex to the Vienna Con-
vention on the Law of Treaties,? and that it had opt-
ed for the former solution. In any event, it was a
question the Commission could discuss again when
it had completed its second reading of the draft ar-
ticles. Another question on which the Commission
could not take a decision until after its second read-
ing of the draft was the final form of its codification
of the topic. The comments on the scope of the draft
articles were altogether in line with the Commis-
sion’s thinking.

5. Mr. SAHOVIC thought the Commission ought
to consider the draft articles in the light of the writ-
ten and oral comments of Member States and inter-
national organizations, and to respond to the wishes
expressed in those comments by analysing in the
commentary certain questions relating to the struc-
ture, wording and general presentation of the draft.
Those questions would in any case have to be con-
sidered by the Drafting Committee.

6. The CHAIRMAN thanked the Special Rappor-
teur for his lucid and detailed introduction to sec-
tions I and II of his first report—a report on which
he was to be congratulated and which would serve as
an excellent basis for the work the Commission
was to carry out at its current session on the topic
of the most-favoured-nation clause.

7. The task of a Special Rapporteur who took over
the study of a topic at a late stage was not an easy
one, for, in inheriting the results of year of pains-
taking efforts and lengthy discussions by the Commis-
sion, he had to resist the temptation to propose new
solutions to problems that had already been settled.
He also had to take account of the comments of
Member States, as well as of organs of the United
Nations, specialized agencies and other intergovern-
mental organizations, and then reach practical and
realistic conclusions in his own reports in order to
prevent the Commission, which now had to complete
the second reading of the draft articles on the most-
favoured-nation clause, from entering into another
general debate on questions it had already discussed.
Thanks to his wisdom, technical skill and sense of
international realities, however, the new Special Rap-
porteur, who had covered in his report the vast and
complex topic of the most-favoured-nation clause in
a masterly way and with exceptional faithfulness to
the draft articles submitted by his predecessor, was
sure to be successful in the task entrusted to him.

DRAFT ARTICLES ADOPTED BY THE COMMISSION:
SECOND READING

ARTIcLE 1 (Scope of the present articles)

8. The CHAIRMAN invited the Special Rapporteur
to introduce article 1, which read:

2 For the text of the Convention, seec Official Records of the
United Nations Conference on the Law of Treaties, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5),
p. 287.

Article 1. Scope of the present articles

The present articles apply to most-favoured-nation clauses con-
tained in treaties between States.

9. Mr. USHAKOV (Special Rapporteur) said that
the term ‘“‘treaty”, used in article 1, was defined in
article 2, paragraph (9), in the same way as in the Vi-
enna Convention on the Law of Treaties. He con-
sidered it unnecessary to stipulate in article 1 that
the articles applied to treaties in written form, as had
been suggested by certain Member States in their oral
comments, since the word ““treaty”, as used in arti-
cle 1 and in the draft as a whole, had the sense at-
tributed to it in article 2, paragraph (a), which prov-
ided that ‘“‘treaty”, meant an agreement in written
form.

10. He wished to draw particular attention to the
written comments by Luxembourg, Czechoslovakia,
and the Netherlands (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. A), and by EEC (ibid., sect. C, 6),
to the effect that the scope of the draft articles
should be extended to most-favoured-nation clauses
contained in treaties concluded by certain interna-
tional entities other than States. EEC, for instance,
had proposed that article 2 should be supplemented
by the addition of the phrase:

“The expression ‘State’ shall also include any
entity exercising powers in spheres which fall with-
in the scope of these articles by virtue of a transfer
of power made in favour of that entity by the
sovereign States of which it is composed.” ({bid.,
para. 7.)

11. What exactly were those international entities?
Luxembourg saw them as ‘“‘unions or groups of
States™ (ibid., sect. A), Czechoslovakia as interna-
tional organizations which had the right to conclude
international agreements “on behalf of their member
States™ (ibid.), and the Netherlands as international
organizations that could act not only on an equal
footing with a State in international relations but also
in the place of the States that had formed them
(ibid.). Finally, EEC regarded itself as an organization
exercising in a specific area “powers... which are
normally wielded by States™ (ibid., section C,6,
para. 7).

12. In his opinion, an entity such as EEC was nei-
ther a federation nor a confederation of States. Nor
was it an international organization properly speak-
ing, for international organizations were intergovern-
mental organizations that had no supra-State sover-
eignty and could conclude treaties only in their own
name, and not in the name of their members. In his
opinion, it was a supranational organization, since it
could act on behalf of its member States and bind
them by treaties. That was an altogether novel phen-
omenon, which could not be assimilated either to a
State or to an international organization, and to
which none of the existing rules of international law
applied.

13. He considered it preferable not to extend the
scope of the draft articles to treaties concluded be-
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tween States and supranational organizations such as
EEC, since he did not see how it was possible, from
the standpoint of the Convention on the Law of
Treaties, to place a supranational entity on the same
footing as States. It was a question that went for be-
yond the scope of the draft articles, since it arose in
all areas of international law, and particularly in con-
nexion with the responsibility of supranational organ-
jzations. The question was whether rules that had
been framed for States could be applied to supra-
national organizations. That was a very broad ques-
tion, which it was impossible to answer in the con-
text of the draft articles. He therefore suggested that
the existing text of article 1 should be left unchanged
and that the scope of the draft articles should con-
tinue to be limited to most-favoured-nation clauses
contained in treaties between States. It should be
realized that, if the definition which EEC proposed to
add to article 2 were adopted, it would mean having
to define the expression “State”—an impossible
task——and to amend the definitions set forth in para-
graphs (b), (c), and (d) of article 2.

14. Finally, he pointed out that the saving clause
contained in article 3, paragraph (c), broadened the
scope of the draft article by extending it to “the re-
lations of States as between themselves under clauses
by which States undertake to accord most-favoured-
nation treatment to other States, when such clauses
are contained in international agreements in written
form to which other subjects of international law are
also parties”.

15. Mr. REUTER said that if the Commission ex-
cluded treaties concluded with international entities
such as EEC,it would seriously limit the scope of the
draft and might impair its efficacy. It seemed to him
dangerous to categorize EEC as a supranational or-
ganization simply because it could conclude treaties
in fields which lay within the competence of States,
since, in concluding headquarters agreements, the
United Nations and the specialized agencies had also
concluded agreements with States in areas that were
normally within the competence of States. In nuclear
matters, for instance, it was essential for certain in-
ternational organizations to be able to conclude
agreements with States in areas that had previously
lain exclusively within the competence of States. To
adopt too rigid an approach to the question would
prevent the conclusion of agreements that were ne-
cessary for world peace.

The meeting rose at 6.05 p.m.

1484th MEETING

Tuesday, 23 May 1978, at 10.05 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Calle y Calle, Mr. Diaz Gon-
zalez, Mr. El-Erian, Mr. Francis, Mr. Jagota, Mr. Njen-

ga, Mr. Quentin-Baxter, Mr. Riphagen, Mr. Sahovi¢,
Mr. Schwebel, Mr. Sucharitkul, Mr. Tabibi, Mr. Thiam,
Mr. Tsuruoka, Mr. Ushakov, Sir Francis Vallat, Mr.
Verosta.

Visit of the President of the International
Court of Justice

1. The CHAIRMAN said it was a great honour to
welcome, on behalf of all the members of the Com-
mission, Mr. Jimenez de Aréchaga, President of the
International Court of Justice. As a member of the
Commission from 1960 to 1969, Mr. Jiménez de Aré-
chaga had made a notable contribution to its work;
his presence at the discussion of the draft articles on
the most-favoured-nation clause was particularly time-
ly, since he had been the first to suggest that the
topic should be considered by the Commission.

2. Mr. JIMENEZ DE ARECHAGA (President of the
International Court of Justice) said he was much
gratified by the opportunity to renew the close asso-
ciation that had always existed between the Commis-
sion and the International Court of Justice. The
Court continued to follow the Commission’s work
with keen interest, and was confident that that work
would help to resolve the crisis that currently beset
international justice.

The meost-favoured-nation clause (continued) (A/CN.4/
308 and Add.l1 and Add.1/Corr.l, A/CN.4/309
and Add.1 and 2)

[ltem 1 of the agenda}

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING {continued)

ARTICLE 1 (Scope of the present articles)! (continued).

3. Mr. SUCHARITKUL said that article 1 raised
the question of the limits of the scope of the draft
articles. He agreed with the Special Rapporteur that
there was no need to specify that the scope of the ar-
ticles should be limited to treaties concluded “in
written form”, as had been suggested (A/CN.4/309
and Add.l and 2, para. 60). There were two reasons
for that: first, most-favoured-nation clauses were to
be found only in treaties concluded in writing, and,
secondly, as the Special Rapporteur had pointed out,
the term ‘“‘treaty” was defined in article 2, para-
graph (a),? of the draft as an ‘‘international agree-
ment concluded... in written form™.

4. With regard to the proposal to extend the scope
of the draft articles to treaties concluded between
States and other subjects of international law, he
thought there was no need for controversy concern-
ing the question whether an international organiza-

I For text, see 1483rd meeting, para. 8.
2 See 1483rd meeting, foot-note 1.
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tion could have supranational personality. If was suf-
ficient to accept that, as sovereign States, the States
members of an international organization could,
without having to attribute to the organization any
supranational personality, delegate to it the power to
conduct negotiations and conclude treaties in certain
specific areas. For example, in the case of the tech-
nical assistance agreement concluded in 1968 be-
tween ECAFE and ASEAN, the capacity of ECAFE
to conclude international agreements had been recog-
nized by the internal law of Thailand and by the
headquarters agreement concluded between Thailand
and the United Nations, while the competence of
ASEAN in the matter had been recognized in the
Bangkok Declaration of 8 August 1967.3 But, like the
Special Rapporteur, he thought the time might not be
ripe to extend the scope of the draft articles to trea-
ties concluded between subjects of international law
other than States, a question the Commission was
currently studying in connexion with the topic of
treaties concluded between States and international
organizations or between two or more international
organizations.

5. In its comments (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. C,1), UNESCO had implicity
suggested, by its reference to a ‘“most-favoured-or-
ganization clause”, another way in which the scope
of the draft articles might be extended. In his own
view, the expression ‘*most-favoured-nation clause”
was satisfactory, inasmuch as it was the expression
traditionally used. It might, admittedly, be asked
what was the precise meaning of the term ‘‘ most-fa-
voured-nation” and why the word ‘nation™ was
used instead of the word **State”. But by defining
“most-favoured-nation treatment™ as ‘‘treatment ac-
corded by the granting State to the beneficiary
State™, article 5 showed that the concept of a nation
coincided with that of a State. It would therefore be
impossible to replace the word “nation™ by the word
‘‘organization™, and to speak of a ‘“most-favoured-
organization clause™.

6. That being so, he thought that the Commission
must respect the limits set by the existing text of
article 1.

7. Mr. EL-ERIAN said that article 1 should remain
unchanged, for the reasons advanced by the Special
Rapporteur. It must always be borne in mind that, in
view of the circumstances that had led to its inclu-
sion in the agenda of the Commission, the topic un-
der discussion was very closely bound up with the
law of treaties.

8. In his admirably lucid introduction of article 1,
the Special Rapporteur had referred to the difficulty
of arriving at a definition of the term *State”. In
that connexion, it should be remembered that, in its
report on its very first session, the Commission had
stated that no useful purpose would be served by an

3 American Society of International Law, /nternational Legal
Materials (Washington, D.C.), vol. XI, No. 6, November 1967,
p. 1233.

effort to define that term, although such a course
had been suggested by some governments.¢ It had
used the term in the sense commonly accepted in in-
ternational practice and had not considered itself
called upon to set forth in the draft declaration on
the rights and duties of States the qualifications to be
possessed by a community in order that it might be-
come a State. In other words, when dealing with the
rights and duties of States—surely the most obvious
occasion on which to succumb to the temptation of
defining the concept of a State—the Commission had
decided not to undertake such a task. Moreover, the
Commission had followed that practice not only in
respect of the law of treaties but also in dealing with
the topic of representation of States and with that of
treaties concluded between States and international
organizations.

9. Mr. CALLE y CALLE noted that Czechoslovakia
and the Netherlands had commented (A/CN.4/308
and Add.l and Add.1/Corr.1, sect. A) that article 1
greatly limited the scope of the draft because it ex-
cluded clauses contained in treaties involving inter-
national organizations or entities to which the mem-
ber States had delegated their powers, a view that
had also been very clearly expressed by EEC and, in
some degree, by the Board of the Cartagena Agree-
ment (ibid., sect. C).

10. From the outset, it had been decided that a spe-
cial study should be made of the most-favoured-
nation clause, not simply in terms of its application to
trade and commerce, but also as a legal institution,
and to formulate a draft that would in some way act
as a complement to the Vienna Convention on the
Law of Treaties.> Consequently, there was a dividing
line between the problem of treaties between States
and the new problem, which was on the agenda of
treaties between States and international organiza-
tions or between two or more international organiza-
tions, Article 1 rightly limited the application of the
draft to treaties between States, a limitation that was
further underscored by the definition of “treaty”
contained in article 2, paragraph (a).

11. To define the basic concept of a State would be
a long-term task, and one that would undoubtedly
take even longer than that of defining “*aggression™.
No definition of the concept of ‘*‘State” had been
given in other conventions, where such a definition
would have been more appropriate than in the draft
under consideration. The Commission should conti-
nue to use the term * State’ in accordance with com-
mon sense and common practice, and avoid assimi-
lating certain entities to States, which would in effect
be the result of adopting EEC’s suggestion for the in-
clusion of a further definition in article 2
(A/CN.4/308 and Add.] and Add.l/Corr.1,
sect. C, 6, para. 7). He was fully aware of the import-
ance of international organizations and of treaties

4 Official Records of the General Assembly, Fourth Session, Sup-
plement No. 10 (A/925), para. 49.

5 See 1483rd meeting, foot-note 2.
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contaning most-favoured-nation clauses concluded
between such organizations and States, but con-
sidered that at that juncture the matter lay largely
outside the scope of the draft articles.

12. Article 3, paragraph (¢), specified that the res-
trictions on the application of the articles would not
affect the application of their provisions to the rela-
tions among States under clauses by which States
undertook to accord most-favoured-nation treatment
10 other States, when such clauses were contained in
international agreements in written form to which
other subjects of international law were also parties.
Such should be the case in respect of international
agreements containing most-favoured-nation clauses
concluded by EEC and other organizations of the
same type. At some future date, another set of arti-
cles might well have to be drafted to cover situations
in which other subjects of international law were in-
volved, but for the moment article 1, which defined
the scope of the draft, should remain as it stood.

13.  Sir Francis VALLAT wished to pay a tribute to
the care and balance with which the Special Rappor-
teur had dealt with the difficult question of the case
of EEC as an entity exercising sovereign powers on
behalf of its member States in an area governed by
international law. He agreed that it would be wrong,
at that stage, to change the general scope of the draft
articles. The proper course was to move ahead and,
in accordance with the usual practice, to consider the
articles relating to definitions later, after the Com-
mission had had an opportunity, in the light of the
discussion, to assess the impact of the draft on situ-
ations such as that of EEC; otherwise, the Commis-
sion would run the risk of taking a sudden and
premature decision, before it had considered all the
relevant factors.

14. At the same time, it was essential to place the
problem into proper focus. EEC in fact existed, and
was now the largest trading entity in the world. The
problem was therefore a substantial one and could
not be ignored, for it would be pointless to elaborate
a set of articles that bore no relation to reality. In the
customs sphere, sovereign powers were actually exer-
cised by EEC itself; they were no longer exercised or,
in effect, possessed by the member States. For exam-
ple, EEC negotiated as one of the contracting parties
to the General Agreement on Tariffs and Trade, an
area in which the most-favoured-nation clause was a
matter of great importance. Was the Commission to
adopt a negative attitude and produce a set of articles
on most-favoured-nation treatment which, as far as
trade and commerce were concerned, excluded EEC
and similar entities?

15. The treaties negotiated and concluded with
States by EEC were certainly governed by inter-
national law. The Commission, as a body concerned
with the codification and progressive development of
international law, could not afford to ignore new
problems that arose in the sphere of international
law. Moreover, the treaties concluded by EEC were
binding on its member States. Indeed, EEC legis-
lation on trade and customs matters was directly ap-

plicable not to the governments but to the peoples of
the member States. EEC’s regulations, which were in
effect laws, contained a formula specifying that they
were binding in their entirety and directly applicable
in all member States. Consequently, the courts of the
member States were legally bound to apply those re-
gulations as legislation of EEC. International, legis-
lative and executive functions were exercised directly
by the EEC Commission as such, and it was irrele-
vant to assert that they were exercised on behalf of
the member States. That was the factual and the
legal reality. If the International Law Commission
chose to place EEC and similar organizations outside
the scope of the draft, it would deprive the future in-
strument on the most-favoured-nation clause of
much of its impact in matters of trade.

16. He saw some merit in the EEC suggestion con-
cerning article 2, since it did not attempt to define a
State, but simply suggested that the expression
*“State™ also included an entity like EEC. That was
not the same thing as attempting a comprehensive
abstract definition of the concept of **State’. Equally,
members would agree that EEC was not in fact a
State; it was, perhaps, on the way to becoming a fed-
eration, which might be described as a federation
with limited powers conferred on the central govern-
ment. Again, it would not be helpful to classify it as
a supranational organization, for it would be more
difficult to define the concept of a supranational or-
ganization than to define the concept of a State.

17. History never stood still. It was always possible
to find examples of cases where general theory had
to be adapted to the needs of a particular situation.
Plainly, the question as to how to make the draft ar-
ticles applicable to organizations like EEC called for
serious study and deep reflection.

18. Mr. JAGOTA said that the draft articles under
study concerned a branch of the law of treaties that
had been left aside at the time of the adoption of the
Vienna Convention on the Law of Treaties because
it required further consideration by the Commission.
The most-favoured-nation clause was usually in-
cluded in trade agreements or treaties and was thus
an integral part of what was popularly known as the
law of international economic relations. However, the
Commission had wisely taken the view that, since
most-favoured-nation treatment could be applied in
many areas other than trade and commerce, the draft
articles should be given broad scope. It was for that
reason that article 4 specified that the most-favoured-
nation clause meant a treaty provision whereby a
State undertook to accord most-favoured-nation
treatment to another State ‘‘in an agreed sphere of
relations™. Clearly, it was open to the States con-
cerned to determine the particular sphere of relations.
Consequently, although most examples of the appli-
cation of the clause might relate to trade and com-
merce, the Commission should ensure that the rules
enunciated in the draft remained broad in content
and scope.

19. It might also be said that the draft articles un-
der study were perhaps not of the same consequence



44 Yearbook of the International Law Commission, 1978, vol. 1

as other drafts prepared by the Commission, since
they laid down only residual rules in other words,
rules that would apply where the parties did not
agree, either in the treaty containing the clause or
otherwise, on different provisions concerning the ap-
plication of the clause, as provided by article 26 of
the draft, irrespective of whether the future instru-
ment took the form of an additional protocol to the
Convention on the Law of Treaties, or of a separate
convention. It was thus recognized that, if any prob-
lem arose which called for special treatment or con-
sideration, the parties were free, in formulating the
clause in a bilateral or multilateral treaty, to deal with
the problem as they saw fit. The draft articles there-
fore had their place, but they could not be viewed as
being of the same fundamental importance as rules
for general application from which derogations would
be permitted only within certain limits.

20. The question had also arisen whether the draft,
which was now concerned with most-favoured-nation
clauses contained in treaties between States, should
be extended to cover similar clauses in treaties be-
tween States and other subjects of international law.
In fact, the Commission had already decided to deal
separately with the topic of treaties concluded be-
tween States and international organizations or be-
tween two or more international organizations, for
the very good reason that it could then be handled
in a thorough and systematic fashion. If two topics
were dealt with in a single text, there would be a far
greater number of problems of interpretation.

21. The inclusion of most-favoured-nation clauses
in treaties other than treaties concluded between
States alone was already contemplated in article 3,
which provided that, for such treaties, the' legal ré-
gime governing the application of the clause would be
independent of the régime set out in the draft. Thus,
in a treaty between, say EEC and a State or between
EEC and another international organization, there
was nothing to prevent the parties from specifying a
comprehensive legal régime to cover the application
of the most-favoured-nation clause contained in the
treaty in question. Nevertheless, he fully appreciated
that the problem could not be eluded simply by deal-
ing separately with States on the one hand and in-
ternational organizations on the other. Inevitably, the
question would arise as to how to make a distinction
between a State and another subject of international
law, more particularly when that subject was an in-
ternational intergovernmental organization. Obvious-
ly, in the context of the topic under consideration,
the problem required further consideration. One way
to approach it would be to consider whether the re-
lationship between the constituent States and the or-
ganization concerned was regulated by international
law or by constitutional law. If the relationship was
such that both the constituent members and the or-
ganization itself were subjects of international law
and had treaty-making capacity, then they did not
form a State for the purposes of the draft. If, on the
other hand, the relatonship came under constitution-
al law, the union of States was a State per se for the

purposes of the draft articles. New organizations of a
sui generis character were emerging, organizations that
were able to establish rules and regulations directly
applicable to the peoples of the constituent States of
the organizations, and that did not require enabling
legislation on the part of the government of those
States.

22. At the current stage, the best course would be
to seek to understand the problem, to confine the
scope of the draft to treaties concluded in written
form between States, and then to reflect on the pos-
sibility, either in a separate text or by means of a
stipulation concerning the application of the draft, of
setting out guidelines as to what kind of union or
community might be covered by the term ‘‘State™.
Should the draft eventually take the form of a con-
vention, difficulties would arise if not only an organ-
ization like EEC but also its member States were able
to become parties to the convention. It was enough
to think of problems of international responsibility or
of possible reservations by EEC, by its members or
perhaps by only some of its members. Another dif-
ficulty would be the practical problem of application,
in other words, determination of the sphere of
competence actually conferred on the organization by
its constituent units and, for example, determination
of the jurisdictional question as to whether the action
taken or the remedies sought under a treaty fell
within the competence of the organization, and thus
represented a liability of the organization or only a li-
ability of the State in which the treaty rights and ob-
ligations were being exercised and fulfilled. It was
plain that the whole question required very careful
consideration, for it stretched beyond most-favoured-
nation clauses to the law of treaties in general.

23. Mr. SCHWEBEL said that the immediate issue
concerned the scope of the draft articles on the most-
favoured-nation clause and, by extension, the status
of EEC. In his view, EEC was an international or-
ganization, albeit one with very broad powers. The
fact that it could bind its members, or act on their
behalf, was not, however, exceptional either in prin-
ciple or even, to some extent, in practice. The United
Nations, for example, had such powers under Chap-
ter VII of the Charter, and other international organ-
izations had similar powers in their own more limited
spheres.

24. He saw no objection in principle to extending
the draft articles to cover most-favoured-nation
clauses in agreements to which international organ-
izations were parties. Indeed, for the reasons stated
by Sir Francis Vallat, there was merit in such an ap-
proach. The question was how to give expression to
it.

25. The suggestion made by EEC in its comment
(A/CN.4/308 and Add.] and Add.1/Corr.l,
sect. C, 6, para. 7), which related to the definition of
“State”, might not be the best way of dealing with
the matter, but it deserved consideration. It might be
preferable to extend the scope of the draft articles to
encompass international organizations or, alternatively,
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to deal with the question by amplifying article 3
(Clauses not within the scope of the present articles).
The Commission might also consider applying the
convention not only to treaties between States but
also to treaties between States and groups of States.
Another possible formula would be to apply it to trea-
ties between States and any entity exercising powers
in spheres that fell within the scope of the articles by
virtue of a transfer of power made in favour of that
entity by the sovereign States of which it was com-
posed—in other words, to use the EEC formula but
without introducing a definition of “State™. Again,
the draft might deal not only with treaties between
States but also with treaties between States and in-
ternational organizations or even with treaties be-
tween States and other subjects of international law.
All those possibilities were worthy of consideration.
He was entirely open-minded as to the manner in
which the problem should be dealt with, provided it
was in a realistic and progressive manner.

26. Attention had rightly been drawn to the resid-
ual character of the draft articles. That was an im-
portant point which, in his view, should temper any
objections to extending the draft articles to cover in-
ternational organizations, for it meant that a State,
when concluding a treaty that provided for most-
favoured-nation treatment, would have full scope in
dealing with any problem that might arise concerning
the relationship of an international organization.

27. The fact that those residual articles dealt only
with agreements between States, and that the Com-
mission was dealing separately with draft articles on
treaties betwen States and international organizations
or between two or more international organizations,
did not mean that most-favoured-nation agreements
between States and international organizations should
be omitted from the scope of the draft, on the as-
sumption that they too could be dealt with in a sep-
arate instrument at some late stage. Rather, those
who had substantive objections to extending the scope
of the draft articles on the most-favoured-nation
clause should explain how they proposed to deal
with the real problems of contemporary international
life in that sphere.

28. In reply to a question by Mr. FRANCIS, Mr.
ROMANOV (Secretary to the Commission) said that,
as instructed by the Commission pursuant to the
General Assembly’s recommendation, the Secretariat
had requested a number of United Nations organs,
including UNCTAD, to submit their comments on the
draft articles on the most-favoured-nation clause.
UNCTAD had acknowledged the letter which the
Legal Counsel had addressed to it in that regard but
was not among the organizations from which sub-
stantive replies had been received (see A/CN.4/308
and Add.l1 and Add.1/Corr.1, para. 2).

29. Mr. FRANCIS said that following the adoption
by the Sixth Committee of the General Assembly of
the draft resolution recommending that the Commis-
sion continue its study of the most-favoured-nation

clause, he had moved an amendment in plenary?®
that the question be referred not to the Commission
but to UNCITRAL, which, having specialized in
such matters, was better fitted, in his view, to deal
with the question.

30. There remained an element of doubt in his
mind as far as article 1 was concerned, particularly in
view of the position of his own region and of the
Caribbean Community, which was in many respects
similar to that of EEC. His difficulty was com-
pounded by the fact that UNCTAD had still to sub-
mit its comments on the draft articles, and in those
circumstances he would have to defer the rest of his
own comments until it had done so. Since that might
not be possible before the Commission concluded its
consideration of the item, he would suggest that
UNCTAD be invited to submit its comments in time
for them to be appended to the Commission’s report
on the work of its current session.

31. With regard to procedure, he would suggest
that, in order to expedite its work, the Commission
might wish to consider the draft articles by groups of
related articles rather than article by article.

32. Mr. SAHOVIC considered that, for practical rea-
sons as well as for reasons of principle, no change
should be made in the text of article I. The Commis-
sion had been right to limit the scope of the draft ar-
ticles to most-favoured-nation clauses contained in
treaties concluded between States. Since the entire
draft had been prepared with that limitation in mind,
any extension of its scope would entail the amend-
ment of several articles.

33. However, although he recognized the existence
of the problem of supranational organizations and ap-
preciated the concern expressed by certain members
of the Commission in that respect, he thought that
the Commission should adopt a pragmatic approach,
in other words, deal with the question each time it
came up during its examination of an article. From
the outset, the Commission had taken the view that
its work on the most-favoured-nation clause should
be based on the Vienna Convention on the Law of
Treaties, since what was at issue was the application
of the clause from the standpoint of the law of trea-
ties. As could be seen from article 3, concerning
clauses not within the scope of the articles, the Com-
mission had duly emphasized that, throughout the
draft articles, primary rules must remain in the back-
ground. From the point of view of legal technique, it
would in any event be possible, under article 3, to
apply the draft to most-favoured-nation clauses con-
tained in treaties between States and other subjects
of international law. Consequently, the Commission
should not exaggerate the importance of the question
of the scope of the articles.

34. Mr. THIAM said that, by restricting itself to
most-favoured-nation clauses contained in treaties
between States, the Commission was clearly follow-
ing accepted practice. It was, however, desirable that
it should assist the progressive development of inter-

6 See Official Records of the General Assembly, Twenty-sixth Ses-
sion, Plenary Meetings, 1999th meeting, paras. 17 and 18.
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national law by reflecting new trends whenever they
became apparent. After examining the case of States,
of international organizations and of supranational
organizations, the Special Rapporteur had come to
the conclusion that the draft should be confined to
clauses contained in treaties concluded by States. In
fact, the distinction between international organiza-
tions and supranational organizations was a matter of
degree rather than of kind: some organizations ap-
peared to be more supranational than others. Where
integration was taken to its extreme, the result was
a form of federal State, a situation that implied a
transition from the realm of international organiza-
tions to that of States. In such circumstances, it be-
came difficult to distinguish international organiza-
tions from supranational organizations. If the trend
towards supranationality was to be taken into ac-
count, international organizations should be judged
according to the powers that had actually been con-
ferred upon them. It would be difficult to exclude
from the scope of the draft an organization that had
been empowered to conclude treaties containing a
most-favoured-nation clause.

35. Consequently, he considered that it would be
desirable if, without thereby changing the substance
of the text of the draft, some means could be found
of reflecting the current trend in favour of permitting
international organizations to bind by treaty not only
States but also entire peoples. An example of that
trend was the progress towards an ever greater degree
of integration within the Economic Community of
West African States. The Commission should give
expression to that general trend, if not in one or
more articles, at least in the commentary.

36. Mr. QUENTIN-BAXTER agreed that the Com-
mission was in no position at that stage to abandon
distinctions that had been carefully drawn, or to con-
fuse matters of drafting and substance by amending
the opening, and governing, clauses of the draft ar-
ticles. At the same time, the Commission would be
ill-advised to give the impression that it was ignoring
the presence of EEC, and organizations of like char-
acter, on the world scene. If it did so, it might be
thought to be losing touch with the realities of inter-
national life.

37. EEC seemed to him to form a kind of infra-
structure: it was neither above nor below the States
which constituted its membership, but it provided a
substitute for them in certain questions falling within
its competence.

38. The substance of the question before the Com-
mission was not, in his view, the distinction between
treaties between States, on the one hand, and treaties
to which international organizations were parties, on
the other. One test that had rightly been stressed was
whether the relationships in quéstion were governed
by international law or by constitutional law. An-
other question that he would stress as relevant to the
issue was whether the entity concerned was acting in
respect of territory, or merely in the general capacity
of an international organization. The powers vested
in the Security Council under Chapter VII of the

United Nations Charter, as well as the many other
real powers bestowed on international organizations
by their members, were clearly to be distinguished
from cases in which an international organization
acted in respect of territory—in other words, in a role
typically associated with a State. Possibly, in analys-
ing the problem, the Commission had something to
learn from the role of the United Nations Council for
Namibia.

39. He did not think the Commission could ignore
the possibility that States might—or might have
to—choose an international organization as a me-
chanism for concluding agreements and conducting
dealings at the international level regarding the ter-
ritory of States. That kind of analysis did not, of
course, resolve all the questions, for there remained
the fundamental problem of the vast difference in
the tests of competence applicable io States and to
international organizations respectively. One aspect of
that problem was that the EEC members held them-
selves bound in respect of their territory by the de-
cisions made by EEC within its competence and on
their behalf. To that extent, EEC performed a role
analogous to that normally performed by the com-
petent organs of the government of a State.

40. He concurred in the general view that the sub-
ject was so vast that the Commission could not hope
to resolve it in the course of the second reading of
the draft articles. He trusted, however, that the Com-
mission would express its view, in its commentaries
to the draft articles, as to the relationship of those ar-
ticles to an organization such as EEC, which acted
under powers conferred by States in regard to their
territory.

The meeting rose ar | p.m.
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The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ARTICLE ]| (Scope of the present articles)! (concluded)
1. Mr. EL-ERIAN wished to enlarge on his previ-

! For text, see 1483rd meeting, para. 8.
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ous statement (1484th meeting), in which he had
dealt solely with the question of the definition of the
term ““State™, by raising three main questions.

2. First, what was the purport of an article that
sought to delineate the scope of the subject by pro-
viding that the articles should apply to most-favoured-
nation clauses contained in treaties between States?
To his mind, it signified that the draft articles, in
their basic orientation and underlying philosophy,
were clearly intended to apply to States. That did not
mean that an individual article might not deal with
the particular circumstances at a given case, but
rather that the provisions of the draft articles must
be considered, and interpreted, as a whole.

3. Secondly, what was meant by the term *‘State™?
In his view, it was used in the sense attributed to it
by the Commission in a number of other drafts, all
of which referred to States without endeavouring to
define the term. In its 1949 commentary to the draft
declaration on the rights and duties of States, the
Commission had explained that the word ‘*‘State™
was used in the sense commonly accepted in inter-
national practice.? Legally speaking, there was no dif-
ficulty in defining the term; indeed, a definition had
been included by the Pan-American unions in one of
their conventions. Essentially, however, the problem
was one of recognition, which had caused some
members of the community of nations to view cer-
tain entities in a different light from that in which
they viewed other States.

4. As far as unions of States and international or-
ganizations were concerned, he considered that, de-
spite certain similarities, there were fundamental dif-
ferences between the two types of groupings. Unions
of States—whether personal or real, or whether a
confederation of States—generally consisted of a
structure of States with common central powers.
Further, a confederation of States was usually a step
towards the creation of a federal or even unitary
State, whereas an international organization provided
the framework for international co-operation among
States without necessarily being envisaged as a step
towards the establishment of a State. At the time the
Charter of the Organization of African Unity had
been drafted, the idea of a confederation of African
States, and even of an all-African government, had
been mooted, but had been discarded in favour of a
more practical association of States formed for the
purpose of co-operation in certain areas.

5. The case of customs unions was particularly deli-
cate. In the Customs Régime between Germany and
Austria case (1931),% the Permanent Court of Inter-
national Justice had held that Austria’s entry into a
customs union with Germany constituted an in-
fringement of Austria’s independence under arti-
cle 88 of the Treaty of Saint-Germain-en-Laye. The
vote, however had been very close, and a perusal of

2 Official Records of the General Assembly, Fourth Session, Sup-
plement No. 10 (A/925), para. 49.

3 P.C.1J., series A/B, No. 41, p. 37.

the concurring opinions of the majority was not very
convincing. For his part, he did not see how entry
into an association with another State for certain pur-
poses could be held to involve an infringement of
sovereignty.

6. Thirdly and lastly, the term *“‘supranational™ had
been used in reference to EEC. He did not like that
term, and noted that it did not appear in any treaty.
Admittedly, EEC had exceptional powers; but, like
the United Nations, which also had wide powers un-
der the Charter, it remained international in charac-
ter. inasmuch as it was an organization created by a
treaty among a number of States. It was an association
formed by the free will of its members, each of
which was equally free to withdraw from member-
ship.

7. Mr. DIAZ GONZALEZ observed the draft arti-
cles were now at the second reading stage and should
therefore be regarded as far as possible as an organic
whole, as Mr. Sahovié had said (1484th meeting).
That did not mean that he was opposed to the intro-
duction of any necessary amendment to the draft ar-
ticles, but that such amendments should be made in
the light of their implications for the draft articles as
a whole.

8. It had rightly been stressed that the Commission
was primarily concerned with the legal aspects of the
most-favoured-nation clause and its applicaion. Of
course, it could always consider the economic
aspects, which were undoubtedly very important, but
it should bear in mind that those aspects were al-
ready being dealt with by United Nations specialized
agencies with greater competence in the matter. In
his view, therefore, the Commission should maintain
the dividing line which it had drawn between matters
of law and matters of economics, while recognizing
that there might be certain overlapping areas of inter-
dependence.

9. Customs unions and associations of States were
part of the reality of modern life and should be re-
cognized as such. However, they were still at the
evolutionary stage; in most cases they had yet to be
firmly institutionalized and their characteristics fully
defined. For that reason, a degree of caution was
called for, although the door should be left open to
introduce ways and means of providing for their case
in international law. Article 3, and in particular
paragraph (c), paved the way to a certain extent. At
some point, however, it would be necessary to deter-
mine whether what was involved was constitutional
law or international law.

10. As provided in article 26, and explained in the
commentary thereto, the draft articles were residuary
in character. The special rules applicable to the most-
favoured-nation clause were therefore to be interpret-
ed in the light of the Vienna Convention on the Law
of Treaties.> He did not think the Commission
should attempt to define the term ‘‘State™ at that

4 See 1483rd meeting, foot-note 1.
S Ibid., foot-note 2.
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point. In his view, article 1 should be left unchanged.
After the Commission had completed its  second
reading of the whole draft, it might find it necessary
to change one or more of the articles, but for the
time being it should not attempt to do so.

1I. Mr. RIPHAGEN endorsed the views expressed
by Mr. Schwebel, Mr. Thiam and Sir Francis Vallat
at the 1484th meeting; the articles would have little
meaning if they did not deal with most-favoured-
nation clauses in treaties concluded by or with inter-
national organizations. The purpose of those articles, in
his view, was not to embroider the law of treaties but
rather to give an interpretation of a particular clause
that occurred in a number of treaties. He therefore
saw no valid reason why the draft articles should not
apply to most-favoured-nation clauses in treaties be-
tween an international organization such as EEC and
States. Nor did he see any reason why a most-
favoured-nation clause in a treaty concluded by an in-
ternational organization should be interpreted differ-
ently from one in a treaty between States. On that
understanding, there should be no conceptual diffi-
culty in applying the articles to treaties between in-
ternational organizations and States, despite the
known difficulties in the law of treaties in general re-
garding treaties concluded by or with international
organizations. In questions of State responsibility and
succession of States, there was indeed a difference
between international organizations and States, but
those were different questions. Any international or-
ganization could accord most-favoured-nation treat-
ment to a State. That was in keeping with the prin-
ciple of equality of States and of non-discrimination
between foreign States.

12. Indeed, despite the comment by IAEA
(A/CN.4/308 and Add.l and Add.l1/Corr.l,
sect. C, 2), it was still conceivable that at some stage
a most-favoured-nation clause would be included in
a treaty between the IAEA and a State, since a State
that accepted IAEA’s control might wish to ensure
that it would not be treated differently from other
countries.

13. A number of governments and international or-
ganizations had reproached the Commission for not
taking sufficient account of modern developments.
There was some truth in that reproach, particularly
with regard to the development of regionalism and
that of the new international economic order, both of
which were very relevant to the most-favoured-nation
clause. The Commission would therefore be well ad-
vised to take those developments into account and to
provide that the draft articles should apply to most-
favoured-nation clauses in treaties between entities
other than States.

14. Mr. CEROSTA pointed out that the draft arti-
cles had been conceived as a supplement to the
Vienna Convention on the Law of Treaties, which dealt
only with treaties concluded between States in writ-
ten form. If that concept was maintained, there
would be no need to amend article 1: the draft would
logically be applicable to most-favoured-nation

clauses contained in treaties concluded between
States in written form. However, the Commission
now had before it EEC’s comments on the draft
(ibid., sect. C, 2), suggesting that the text should also
to apply to customs unions and other economic
unions of States. He was surprised that EEC had not
submitted comments at an earlier stage of the Com-
mission’s work. Moreover, none of the States mem-
bers of the Community had endorsed the amend-
ments proposed by EEC, although two of
them—Luxembourg and the Netherlands—had ex-
pressed views fairly similar to those of EEC in their
written comments (ibid., sect. A). In addition, both
Sir Francis Vallat (1484th meeting) and Mr. Riphagen
had stressed that it was essential not to exclude cus-
toms and economic unions from the scope of the
draft. The Commission should therefore take those
views into account, if not in the draft itself, at least
in the commentary.

15. From discussions with other members of the
Commission, he had gained the impression that
some of them considered that the problem was es-
sentially a European one, whereas it was in fact a gen-
eral one. The same theoretical and practical problems
as now confronted them had existed as long as there
had been customs unions, in other words, since the
beginning of the 19th century. But now those unions
were becoming more numerous and their rights and
duties were growing. It would be remembered that
there had been a customs union between Sweden
and Norway from 1874 to 1895, a German customs
unjon from 1834 to 1871, a customs and economic
union between imperial Austria and the Kingdom of
Hungary from 1867 to 1918, and, more recently, a
customs union between Belgium, the Netherlands
and Luxembourg. In all those cases, there had exist-
ed, in addition to the sovereign member States, an
entity that had had international rights and duties
and had acted in matters of foreign trade and cus-
toms as a partial subject of international law.

16. As Mr. Jagota had .suggested (1484th meeting),
the Commission should consider, article by article,
whether the provisions of the draft ought to apply to
customs and economic unions, and make appropriate
amendments where necessary.

17. Mr. NJENGA regarded the draft articles as pri-
marily a work of codification, except articles 21 and
27, which dealt with the exclusion in certain cases of
the application of those articles to developing coun-
tries and might therefore be regarded as concerning
the progressive development of the law. The exten-
sion of the draft articles to cover customs or econom-
ic unions as well as free-trade associations could like-
wise be regarded as progressive development. How-
ever, bearing in mind the widely differing nature of
the various unions existing throughout the world, he
did not think that the inclusion of a general rule to
meet the case of only one organization, namely,
EEC, could be justified on that ground. He agreed
with the view of the Special Rapporteur, as expressed
in his report, that the only union of that nature that
appeared to exercise powers similar to those of a
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State was EEC (A/CN.4/309 and Add.l and 2,
para. 73).

18. The former East African Community had been,
in some respects, even more highly integrated than
EEC; not only had it dealt with all matters connect-
ed with tariffs and the collection of customs dues,
but it had also owned the railways and airways, as
well as a number of research institutes. Even so, it
would have been wrong to consider that Community
as a State, and any agreements it had entered into
had been in conjunction with its members, which
were the guarantors of its performance of the agree-
ments.

19. An amendment worded along the lines suggest-
ed by EEC in its comment (A/CN.4/308 and Add.l
and Add.1/Corr.1, sect. C, 6, para. 7) would be going
too far, in his view, since the extent of the transfer
of power that would be involved or required was not
clear. Also, the extent of the residual powers which
the member States of EEC would retain, and the
reversionary rights that would come into play if a
member withdrew from EEC, was no known. It was
important to consider who would be responsible if),
for example, EEC ceased to function. The questions
of State succession that would arise would inevitably
be highly complex, although less so if relations were
established not only with EEC but also with the
States concerned.

20. Organizations such as EEC operated within a
constitutional framework that was based, in whole or
in part, on delegated responsibility. It would be ask-
ing too much to impose that framework on the in-
ternational community, since most States were not
parties to it. It seemed to him that a member of the
international community might well be at a loss if it
wished to seek redress for the breach of an agree-
ment entered into with EEC and containing a most-
favoured-nation clause. For those reasons he agreed
that, for the time being, the operation of the draft ar-
ticles should be confined to States. That did not
mean that the realities of the situation should be
ignored; in fact, that was not the case, for article 3
made it abundantly clear that the legality of such or-
ganizations was not called into question, nor was the
application of most-favoured-nation clauses between
those organizations and States prevented. EEC and
other international organizations would, however, be
better advised to press for the exclusion of the oper-
ation of the most-favoured-nation clause, for which a
much stronger case could be made out.

21. Mr. TSURUOKA explained that, whenever he
refrained from commenting on an article, it was be-
cause he approved its content. In the case in point, al-
though he shared the view of the Special Rapporteur,
he wished to make a few comments in view of the
vital importance of article 1.

22. There was no denying that EEC had extensive
competence with respect to customs and trade, and
in particular was empowered to conclude internation-
al agreements. It would nevertheless be very difficult
to attempt to resolve in the draft the problems posed

by the existence of unions such as EEC, and it
would therefore be better to retain article 1 in its ex-
isting form, subject to possible drafting changes. The
text of the article, moreover, had been adopted by
the Commission after a thorough discussion of the
question of customs and economic unions. At the
stage the Commission had now reached, it would
hardly be feasible for it to recast the many articles
which it was formulated following its decision to
restrict the scope of the draft to most-favoured-nation
clauses contained in treaties between States. Besides,
the draft did not deal solely with clauses relating to
customs matters, EEC was constantly evolving, and
it would be difficult to build a solid legal edifice on
such shifting ground.

23. It should not be forgotten either that the Com-
mission had already taken the problem into account,
since article 3 provided that all the rules set forth in
the articles would apply to a clause which would be
subject to them under international law independent-
ly of the articles. Clearly, the draft was no hindrance
either to the development or to the functioning of
EEC. Article 26 showed clearly the residual nature of
the draft and article 25 stipulated expressly that its
provisions should not be retroactive. In those two ar-
ticles, the Commission had also made allowance for
the special case of customs and economic unions. It
might, therefore, be helpful to emphasize in the com-
mentary that the Commission had taken due account
of the problem.

24. Mr. TABIBI said that the draft articles, once
adopted in final form, would constitute a valuable in-
strument for international co-operation between de-
veloped and developing countries, and much of the
credit would be owed to two distinguished jurists
from the socialist countries, Mr. Ustor and Mr. Ush-
akov.

25. The purpose of the draft articles was to supple-
ment the Vienna Convention on the Law of Treaties.
The most-favoured-nation clause was always to be
found in bilateral or multilateral treaties between
States, and to extend the scope of the draft to cover
customs unions and similar international organiz-
ations would create enormous difficulties. As Mr. Ja-
gota had pointed out (1484th meeting), the Commis-
sion was dealing with international law and not with
constitutional law. Naturally, the Commission could
not remain blind to the great importance of organ-
izations like EEC, but the best course would be to
move ahead with its consideration of the articles and
then, in the light of the discussion, to investigate the
possibility of widening their scope. It should be re-
membered that governments would have an oppor-
tunity to express their views not only in the General
Assembly but also at the future plenipotentiary con-
ference.

26. The CHAIRMAN, speaking as a member of the
Commission, said it should always be remembered
that, as noted by previous speakers, the draft articles
were intended as a complement to the Vienna.Con-
vention on the Law of Treaties, article 1 of which
specified that the Convention applied *‘to treaties be-
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tween States”. Moreover, that Convention had been
concluded at a time when EEC had already been in
existence for some ten years. The convincing argu-
ments advanced by some members of the Commis-
sion, that the scope of the draft should be extended
to include EEC and other organizations, might be ap-
plied equally to some of the problems dealt with in
the Vienna Convention. In reality, those arguments
went beyond the most-favoured-nation clause and in-
volved recognition of the treaty-making capacity of
EEC and similar entities.

27. In the course of the United Nations Conference
on the Law of Treaties, the question of treaties con-
cluded between States and international organizations
or between two or more international organizations
had been left aside, and it now formed the subject of
a separate draft being prepared by the Commission.
Nobody attending that Conference had been in any
doubt that EEC came under the heading of an in-
ternational organization. Today, it might be claimed
that EEC was in fact something more, but it must
also be recognized that EEC was not a State. Conse-
quently, the Commission was bound to follow the
Vienna Convention and to confine the scope of the
rules it was considering to treaties between States.
Besides, article 3 contained a very helpful saving
clause which made it clear that the draft did not af-
fect existing treaties, while articles 25 and 26 dealt
with the non-retroactivity of the draft and the
freedom of the parties to agree on different pro-
visions. Consequently, the web of bilateral and multi-
lateral relations within EEC, would be fully preserved.
For those reasons, article 1 should be retained in its
existing form and referred to the Drafting Commit-
tee.

28. Mr. USHAKOV (Special Rapporteur) said that
the problem of the applicability of the articles to trea-
ties concluded by organizations such as EEC went
beyond the bounds of the topic the Commission was
engaged in studying. In his view, EEC could not be
assimilated to a State, as suggested in the definition
it had proposed for addition to article 2. Nor, strictly
speaking, was it an international organization, since it
had supra-State powers which international organiz-
ations such as the United Nations and its specialized
agencies did not have. Unlike other international or-
ganizations, EEC enjoyed exclusive competence in
certain spheres, which enabled it to conclude treaties
on behalf of its members and even to legislate direct-
ly. No other international organization had such pow-
er. EEC constituted a new and unique phenomenon,
which was neither a State nor an international organ-
ization, but an intermediate entity that might be
termed a ‘‘supranational” organization. CMEA, for
example, unlike EEC, was not a supranational insti-
tution. The Programme of socialist economic inte-
gration stated that *‘socialist economic integration is
completely voluntary and does not involve the cre-
ation of a supranational institution”,® and the Char-

6 A/C.2/272, p. S.

ter of CMEA guaranteed “respect for sovereignty
and national interest™.”

29. There could obviously be no question of ignor-
ing the existence of EEC or its economic significance
and the role it played in international trade. Sir Fran-
cis Vallat had said (1484th meeting) that account
should be taken of the fact that EEC concluded
agreements that were governed by international law.
But what were the rules of international law appli-
cable to agreements concluded by EEC? In the case
of the activities performed by EEC as an internation-
al organization, they were the rules applicable to trea-
ties concluded between States and international or-
ganizations or between two or more international or-
ganizations—rules that the Commission was in the
process of drafting. But were the rules of the Vienna
Convention on the Law of Treaties applicable when
EEC performed supranational activities in respect of
which it sought to be treated as a State, in other
words, when it concluded treaties on behalf of its
member States? That question could not be answered
in the context of the draft articles under consideration,
since it was essential to know first what were the
rules applicable to treaties concluded between States
and international organizations. As long as that ques-
tion remained unanswered, it was impossible to say
whether the draft articles should apply to treaties
concluded by international organizations such as
EEC. The question of the applicability of the draft ar-
ticles must be settled in the more general context of
the rules applicable to treaties concluded between
States and international organizations or between two
or more international organizations.

30. However, the question of the scope of the draft
articles arose in relation not only to EEC but also to
treaties concluded orally. Article 2, paragraph (a), de-
fined a “treaty™ as ‘“‘an international agreement con-
cluded ... in written form”, but a most-favoured-
nation clause might also be contained in an oral agree-
ment. Admittedly, the safeguard clause in article 3
provided that “the fact that the present articles do
not apply ... to a clause on most-favoured-nation
treatment contained in an international agreement
between States not in written form ... shall not affect

. the legal effect of any such clause™, but it was
none the less true that such a most-favoured-nation
clause did not come within the scope of the draft ar-
ticles, any more than did the * most-favoured-organ-
ization clause™ to which UNESCO had referred in its
comment (A/CN.4/308 and Add.]1 and Add.1/Corr.1,
sect.C, ).

31. It would be impossible, however to produce a
draft that took account of every eventuality, and he
suggested that article 1 should be referred to the
Drafting Committtee.

32. Following a brief procedural discussion, the
CHAIRMAN suggested that article 1 be referred to
the Drafting Committee and that the Commission

7 United Nations, Treaty Series, vol. 368, p. 266.
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postpone its consideration of article 2 until after it
had examined the remaining articles of the draft.

It was so agreed.®
The meeting rose at 12.55 p.m.

8 For the consideration of the text proposed by the Drafting
Committee, see 1521st meeting, paras. 13 and 14.

1486th MEETING

Thursday, 25 May 1978, at 11.35 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Diaz Gonzalez, Mr. El-Erian, Mr. Francis, Mr. Jagota,
Mr. Njenga, Mr. Quentin-Baxter, Mr. Riphagen, Mr.
Sahovié, Mr. Schwebel, Mr. Sucharitkul, Mr. Tabibi,
Mr. Thiam, Mr. Tsuruoka, Mr. Ushakov, Sir Francis
Vallat, Mr. Verosta.

Organization of work (continued)*

1. The CHAIRMAN said that the Enlarged Bureau
had decided that, for the current session, the Plan-
ning Group should consist of Mr. Sahovié, as Chair-
man, and Mr. Ago, Mr. Diaz Gonzailez, Mr. El-Erian,
Mr. Schwebel, Mr. Tabibi, Mr. Ushakov and Sir Fran-
cis Vallat. In accordance with the usual practice, any
member of the Commission interested in taking part
in the discussions of the Planning Group was wel-
come to attend its meetings.

2. The Enlarged Bureau had also recommended that
a working group consisting of Mr. Quentin-Baxter as
Chairman, and Mr. Calle y Calle, Mr. Njenga, Mr.
Pinto and Mr. Yankov be appointed to study the
item entitled *“Review of the multilateral treaty-mak-
ing process”, included in the provisional agenda of
the thirty-fourth session of the General Assembly.

3. If there were no objections, he would take it that
the Commission agreed to those proposals.

It was so agreed.

The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION:
SECOND READING (continued)

ARrTICLE 3 (Clauses not within the scope of the
present articles)

* Resumed from the 1475th meeting.

4. The CHAIRMAN invited the Special Rapporteur
to introduce article 3, which read:

Article 3. Clauses not within the scope
of the present articles

The fact that the present articles do not apply (1) to a clause on
most-favoured-nation treatment contained in an international agree-
ment between States not in written form, or (2) to a clause contained
in an international agreement by which a State undertakes to accord
to a subject of international law other than a State treatment not
less favourable than that extended to any subject of international
law, or (3) to a clause contained in an international agreement by
which a subject of international law other than a State undertakes
to accord most-favoured-nation treatment to a State, shall not
affect:

(a) The legal effect of any such clause;

(&) The application to such a clause of any of the rules set forth
in the present articles to which it would be subject under inter-
national law independently of the articles;

(¢) The application of the provisions of the present articles to the
relations of States as between themselves under clauses by which
States undertake to accord most-favoured-nation treatment to other
States, when such clauses are contained in international agreements
in written form to which other subjects of international law are also
parties.

5. Mr. USHAKOV (Special Rapporteur) said that
article 3 was merely a saving or safeguard clause,
whose wording was based on that of article 3 of the
Vienna Convention on the Law of Treaties.? It did
not expand the scope of the articles, as defined in
article 1;° it merely indicated that the rules of general
international law could apply, independently of the
rules enunciated in the articles, to certain situations
not provided for in the draft.

6. In the oral comments they had made in the Sixth
Committee of the General Assembly in 1976, some
representatives had said that article 3 could be re-
tained, although its object was covered by article I
and by the norms of general international law
(A/CN.4/309 and Add.l and 2, para. 99).

7. In its written comments, Luxembourg had ex-
pressed the opposite view that, if the artificial restric-
tions were removed from article 1, article 3 could be
deleted without any difficulty (A/CN.4/308 and
Add.l and Add.1/Corr.1, sect. A). He could not
share that point of view because he did not think
that article 3 changed the meaning of article 1 in any
way, since it did not limit the scope of the draft
articles.

8. The Netherlands had stated that article 3 did not
cover “the case of a most-favoured-nation clause in
an agreement between two international organiz-
ations, one of which undertakes to accord to the other
treatment not less favourable than that extended
to any other subject of international law (whether or
not a State)” (ibid.). He noted that, in a passage of
its commentary, referred to by the Government of

2 See 1483rd mecting, foot-note 2.
3 Ibid., foot-note 1.
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the Netherlands, the Commission had stated that
article 3 did not refer to

clauses in international agreements by which subjects of inter-
national law other than States undergake to accord to each other
treatment not less favourable than that extended by them to other
such subjects of international law. That matter was considered
during the courses of the twenty-eighth session but the Commis-
sion decided to omit such a reference as it is not aware of such
clauses having arisen in practice, though hypothetically it is not
impossible. ¢

9. He was of the opinion that the Commission had
been right not to include in article 3 a safeguard pro-
vision relating to clauses of that kind, for the exis-
tence of such clauses was, for the time being, very
hypothetical. He also considered that it was difficult
to refer to “‘treatment not less favourable than that
extended to any other subject of international law™,
for it was under the jurisdiction of the State and in
the territory of that State that most-favoured-nation
treatment applied.

10. He was thus of the opinion that the comments
by Luxembourg and the Netherlands were not rel-
evant and that the substance of article 3 should not
be amended; the wording, however, might have to be
made clearer. For example, the meaning of the words
“not less favourable™, contained in item (2) of the
introductory paragraph, might be questioned, for its
was difficult to compare the treatment accorded to a
State with the treatment accorded to an international
organization. Those were drafting questions, how-
ever, which could be left to the Drafting Committee.

11. Mr. CALLE y CALLE said that the purpose of
article 3 was to protect the types of treaties which the
clear and precise terms of article 1 excluded from the
scope of the draft and thus to preserve the legal ef-
fect of most-favoured-nation clauses contained in
such treaties, which were subject to the norms of
general international law. It could be seen from arti-
cle 3 that the treaties not covered by the draft articles
included; (1) treaties between States not in written
form; (2) treaties in which a State undertook to ac-
cord a particular type of treatment to a subject of in-
ternational law other than a State (for example, to an
international organization); (3) treaties in which a
subject of international law other than a State (which
might again be an international organization) under-
took to accord most-favoured-nation treatment to a
State.

12. However, article 3 failed to mention yet another
category of treaty, namely, treaties between subjects
of international law other than States. Treaties of
that kind had been excluded on the assumption that
they represented theoretical cases that had never aris-
en in practice and the Commission had therefore
decided not to include a reference to most-favoured-
nation clauses contained in treaties to which States
were not parties. In paragraph (4) of its commentary
to article 3, the Commission had stated that it had
found it unnecessary to provide in the draft articles

4 Yearbook... 1976, vol. 11 (Part Two), p. 13, doc. A/31/10,
chap. 11, sect. C, art. 3, para. (3) of the commentary.

for the hypothetical case of most-favoured-natior
clauses contained in international agreements con-
cluded by States and other subjects of international
law not in written form.5 However, in the course of
the discussion, the problem had arisen of written
treaties between a State and an international organ-
ization such as EEC. The Commission should now
consider the possibility of including in article 3, para-
graph (c), some reference to that type of treaty,
which, in the opinion of the Governments of Luxem-
bourg and the Netherlands, would currently be ex-
cluded from the scope of the draft on account of the
wording of article 1. In his written report, the Special
Rapporteur had taken the view that article 3 should
remain as it stood, but he had given the impression
during his oral presentation that he would agree to
certain changes.

13. Paragraph (5) of the commentary to article 3
stated that some members thought that the article
should be slightly redrafted, that other believed a
radical rearrangement would be necessary, and that
the Commission would return to the problem in the
course of the preparation of the text for the second
reading, taking into account the comments of gov-
ernments.® Clearly, some thought should be given
to the question, so that the draft did not completely
disregard the phenomenon of customs unions and
close-knit systems of economic integration, which
were to be found precisely in the sphere of most-
favoured-nation treatment.

14. Mr. TSURUOKA agreed with the Special Rap-
porteur that article 3 should be retained as a whole,
but he intended to submit some drafting amend-
ments to the Drafting Committee.

15. Mr. SUCHARITKUL said that, given its pur-
pose, article 3 ought to contain an exhaustive list of
the types of agreements or treaties that fell outside
the scope of the draft. He had in mind the comments
made by Sir Francis Vallat (1484th meeting) and
Mr. Riphagen (1485th meeting) in connexion with inter-
national agreements between States and EEC. A num-
ber of governments had concluded agreements with
EEC, some of them agreements of a general trading
nature, like the agreement between India and EEC.
Such agreements were regarded as binding not only
on EEC itself but also on its member countries. The
fact that the articles did not apply to a clause con-
tained in an international agreement by which a State
undertook to accord to a subject of international law
other than a State treatment not less favourable than
that extende 10 any subject of international law
would be of little consequence in the case of the type
of agreement he had mentioned. The reason was that
such agreements between States and EEC contained
an undertaking to accord both the EEC and to its
member countries treatment not less favourable than
that extended to any other State.

16. One source of difficulty or ambiguity in article |

S Ibid., p. 13.
6 Ibid.
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was the expression ‘‘treaties between States™, since
the reader might wonder whether that expression
meant treaties concluded by States or treaties that
had binding force on the State. His contention was
that treaties between States and EEC, which were
binding on the member States of EEC, did not lie
outside the scope either of article 1 or of article 3.

17. Sir Francis VALLAT said there seemed to be a
tendency to asuume that, because the topic under
consideration was related to the law of treaties, it
therefore fell, in some way, within the framework of
the Vienna Convention on the Law of Treaties. In
his submission, that was not so at all. The Vienna
Convention was concerned with general rules gov-
erning such matters as the conclusion and interpre-
tation of treaties, whereas the Commission was con-
cerned essentially with the content and interpretation
of a particular kind of provision of a special character.
That indeed, was clear from an examination of
article 3. If the Commission failed to take account of
that difference, it was bound to run into serious dif-
ficulties of drafting.

18. The subject-matter with which the Commission
was dealing extended into a number of arecas. From
the point of view of the interests of the modern
world, the most important for the operation of the
most-favoured-nation clause was obviously that of
trade and commerce. As a consequence, it seemed to
have been assumed that customs or trade was the
only relevant question. That, again, was not so. In
EEC, for example, there were special provisions gov-
erning a number of other areas, such as freedom of
movement—both of persons and of goods—, esta-
blishment matters, and the conduct of the profes-
sions. Thus, although customs and trade was clearly
the most important single item covered by the
clause, it was certainly possible to enlarge the area of
discussion.

19. He could not agree with the suggestion that the
Commission should not deal with the question of
economically integrated organizations because of its
novelty. The fact that a juridical phenomenon was
new did not relieve the Commission of its duty to
deal with it. Indeed, if it took the view that it must
look backwards rather than to the present, then its
work would be obsolete before it had even started. In
any event, the matter was not particularly new, since
the basic treaties dated back at least 20 years, and
were not much newer than the concept of the con-
tinental shelf in international law and other concepts
that had become familiar in recent years. There were,
in fact, three European Communities: ECSC, estab-
lished by the 1951 treaty, which had come into force
in 1953, EEC and EURATOM—the latter two estab-
lished by treaties concluded in 1957 that had come
into force on 1 January 1958.

20. The real novelty lay in the fact that the mani-
festations of the problem had become increasingly
evident as time passed. The hard facts of life were
now beginning to make themselves felt and the time
had come to deal with the problem. Article 3, on the
face of it at any rate, did not really do so. The key

provision, contained in paragraph (b), simply meant
that clauses to which the draft articles did not apply
would be governed by customary international law.
Basically, the draft articles were being codified be-
cause there had long been divided views on the in-
terpretation of most-favoured-nation clauses and be-
cause of the doubt and uncertainty in the matter. If
the draft articles could clarify the rules concerning
the effect of the most-favoured-nation clause in re-
lation to treaties between States in the strict sense,
then, he would suggest, they could clarify the situ-
ation in relation to clauses in treaties to which other
subjects of international law were parties, particularly
when those treaties bound and were operative in re-
lation to States. The problem was one of form, be-
cause treaties entered into by EEC were not, in the
ordinary sense, binding on member States as such:
they were binding on EEC and, through EEC, they
operated in relation to the people of the territory.
Whether or not to say that EEC treaties did or did
not bind States was, to some extent, a question of se-
mantics, but it was no easy legal matter. He did not,
however, think that the interests of the international
community as a whole would be served if the clauses
in question were simply left to be governed by cus-
tomary international law, with all the uncertainty
that implied. If that were the case, article 3 would
achieve little or nothing.

21. Moreover, if article 3 did not cover the case of
all treaties falling outside the scope of the draft
article and which might contain a most-favoured-
nation clause, it would give rise to a major problem
regarding the relationship between the draft articles
and a treaty containing a most-favoured-nation
clause left in limbo, as it were. It particular, he
would ask how item(2), in the introductory part of
article 3, would apply in practice to a treaty effective-
ly concluded directly by an international organization
on behalf of a group of States. That was a question
to which the Commission should endeavour to find
an answer, since it concerned an important legal
phenomenon and involved a large section of world
trade. In principle, he was not opposed to the reten-
tion of article 3, although he considered that, in the
current juridical state of the world, it raised extremely
serious problems that required very careful consider-
ation.

22. The question had been raised as to how cus-
toms regulations were administered in EEC. The
headquarters of the EEC customs administration was
located in Brussels, but in practice, locally, the EEC
customs rules were operated by the same people who
operated national law, although, under the common
customs policy, it was EEC law that applied. Inter-
pretation of that law was dealt with by the Court of
the European Communities.

23. MR. SAHOVIC thought Mr. Jagota had been
right to stress the link between article 3 and article 1,
and he was afraid that, in dealing with article 3, the
Commission might be led to repeat the discussion
that had already taken place on article 1, for the two
articles raised the same problems. He agreed with Sir
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Francis Vallat on certain points, but thought that the
Commission had been right to model article 3 on ar-
ticle 3 of the Vienna Convention on the Law of
Treaties, because the draft articles under discussion
raised the same problems as the Vienna Convention.
Article 3 was one that restricted the scope of the
draft and did not set out to resolve all the problems
raised in international life by the most-favoured-
nation clause. The Commission could deal in its com-
mentary with the specific problems referred to by Sir
Francis Vallat.

24. He was therefore in favour of retaining article 3
as it stood, for it reflected the importance that certain
members of the Commission attached to the practical
problems arising in the case of treaties between
States and ineternational organizations and, at the
same time, allowed States to resolve those problems,
which were at the root of the draft articles, by apply-
ing the rules of the Vienna Convention or the rules
of customary international law as sources for interna-
tional law as mentioned in article 3, paragraph (b). He
wondered whether it would not be possible to employ
the same solution in the case of the clause contained
in treaties between international organizations.

25. Mr. SCHWEBEL said that one possible way of
dealing with the problem would be to amend para-
graph () of article 3 by replacing the words *‘inde-
pendently of the articles™ by the words: ‘‘either in-
dependently of the articles or by the decision of the
parties to an internatinal agreement referred to in
this article to apply these articles to such an agree-
ment”’. He agreed that the effect of paragraph (b) as
drafted was to permit the application to any agree-
ment of the rules set forth in the draft articles in so
far as those rules were applicable under customary
internatinal law. The purpose of his suggestion,
therefore, was to introduce the idea that the par-
tiess—by which he meant an international organiz-
ation or some subject of international law other than
a State, on the one hand, and a State, on the
other—might decide to apply those rules by agree-
ment among themselves. That was perhaps self-
evident, but it might be worth while to spell it out.

26. Further, in item (2) of the introductory part of
article 3, he would suggest that the word ““other™ be
added between the word ““any”™ and the words **sub-
ject of international law™.

27. Mr. JAGOTA said that the words “do not ap-
ply”, at the beginning of the introductory part of ar-
ticle 3, made it clear that it was a saving clause, in
other words, that the draft articles applied only to
most-favoured-nation clauses in treaties between
States, as defined in draft article 1, and not to the
clauses referred to in items (1), (2) and (3) of the in-
troductory part of article 3. Paragraph (a) provided
that the fact that the articles did not apply to the
clauses referred to in items (1), (2) and (3) did not af-
fect the legal effect of those clauses. The question
then arose: under what law would they be valid if
they were not valid under the draft articles? Para-
graphs (4) and (c) referred, in that context, to “inter-

national law”, which he interpreted to mean both
conventional and customary international law. If that
were so, any most-favoured-nation clause contained
in an agreement between, say, India and EEC would
still be valid even though it did not fall within the
scope of the draft articles; and the law governing its
validity would be either that the agreement itself or
customary international law. It effect, therefore, the
article invited the parties to an agreement other than
an agreement between States to decide themselves
how the most-favoured-nation clause was to be
implemented. They could do that either by repeating
in the agreement the provisions of the draft or
simply by including a reference to those provisions.
They could also remain silent, in which case the
clause would be interpreted and applied in accordance
with customary international law.

28. Paragraph (¢) provided that the articles would
apply to relations between States inter se under a
clause contained in an agreement between a State
and another subject of international law. The position
of EEC was that competence had been transferred to
it, so that it alone could be a party to a most-
favoured-nation clause, and not its constituent mem-
bers. The effect of paragraph (¢), however, was that,
in the case of a trade or other agreement to which
a most-favoured-nation clause was appended, not
only EEC but also its constituent members would
be bound by the clause and the rights and obligations
arising thereunder.

29. His view, therefore, was that article 3 was suf-
ficiently comprehensive, save in one respect: it did
not cover the case of a most-favoured-nation clause
in an agreement between two subjects of international
law other than a State, for example, between EEC
and some other grouping. The Commission might
wish to deal with that point in order to make the
matter quite clear. It could then ask the Drafting
Committee to find an appropriate wording.

The meeting rose at | p.m.

1487th MEETING

Friday, 26 May 1978, ar 10.05 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Calle y Calle, Mr. Diaz Gon-
zalez, Mr. El-Erian, Mr. Francis, Mr. Jagota, Mr. Njen-
ga, Mr. Reuter, Mr. Riphagen, Mr. Sahovi¢, Mr. Schwe-
bel, Mr. Tabibi, Mr. Thiam, Mr. Tsuruoka, Mr. Usha-
kov, Sir Francis Vallat, Mr. Verosta.

Fourteenth session of the Seminar on International
Law

1. The CHAIRMAN invited Mr. Raton, Senior
Legal Officer in charge of the Seminar on Inter-
national Law, to address the Commission.
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2. Mr. RATON (Secretariat) said that the fourteenth
session of the Seminar would open on Monday,
29 May 1978. In order to ensure a broad geographical
representation, the Selection Committee had unfortu-
nately been obliged to refuse a number of candidates
who met all the required conditions and had finally
chosen only 21 out of a total of more than 70 appli-
cants. So far, 286 persons from 91 different countries
had taken part in sessions of the Seminar. For 1978,
the Selection Committee had tried to find candidates
from States that had not been represented before, so
that Burundi, Peru, Sierra Leone, Spain, Sri Lanka,
the Yemen Arab Republic and Zambia would now be
represented for the first time.

3. With regard to the lecturers, a special appeal had
been made in 1978 to members of the Commission
who had not yet had an opportunity to address the
Seminar, and he was very grateful to those who had
agreed to give up part of their time for that purpose.

4. The Seminar’s funds, which in 1978 amounted to
$25,000, were always very limited. As a result, two
participants had received only partial fellowships,
enough to cover their subsistence in Geneva but not
their travel expenses. In addition to Denmark, the
Federal Republic of Germany, Finland, the Nether-
lands, Norway and Sweden, whose generosity had
made it possible to award fellowhips in past years,
Austria had made a contribution for the current year
as well. He wished to thank those governments but
hoped others would help them to raise an additional
sum of at least $2,000 to $3,000.

5. Lastly, he wished to thank Sir Francis Vallat, the
Chairman of the Commission at its twenty-ninth ses-
sion, for having so admirably defended the interests
of the Seminar at the thirty-second session of the
General Assembly.

6. The CHAIRMAN thanked Mr. Raton for his re-
port and for his efforts over the years, without which
the International Law Seminar would have long since
ceased to take place. The Commission was likewise
indebted to Miss Sandwell for her assistance.

The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.l and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item | of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION:
SECOND READING {continued)

ARTICLE 3 (Clauses not within the scope of the
present articles)! (concluded)

7. The CHAIRMAN expressed concern about the
Commission’s slow progress. The second reading of
the draft articles should be completed by 9 June
1978, to give the Special Rapporteur time to draft the
commentary. He therefore urged members to be as
succinct as possible in their statements.

! For text, see 1486th meeting, para. 4.

8. Mr. FRANCIS said that the second reading of
any text was necessarily a delicate matter. The Com-
mission was under a duty to maintain the premise on
which the draft articles were based and, after taking
account of the comments of governments and inter-
national organizations, to engage in what was essen-
tially a tidying-up process. A new member, like him-
self, was under an obligation to have due regard to
the existing structure as well as to any consensus
that had developed, while assisting in achieving as
wide a consensus as possible on any point of difficulty.
Further, although members served in their per-
sonal capacity inasmuch as they did not have to seek
instructions from their governments, they did not
operate in a vacuum, for they were also under a duty
to bring to the notice of the Commission any devel-
opments of a local or regional character that had a
bearing on its work. It was in that context that he
had entered certain reservations to article 1 and now
felt bound to state his position on article 3, without
however seeking to disturb any consensus that had
been reached.

9. The historical background to the Caribbean Com-
munity began with the disintegration of the Feder-
ation of the West Indies in the year from 1957 to
1961, following which the Caribbean Free Trade As-
sociation had been established. By the early 1970s,
the Caribbean Community had come into being,
based on the idea of a common market and increased
regionalization and integration. It was a slow process
and one that had caused some impatience among
certain leaders. That background would perhaps as-
sist in an understanding of the comments submitted
by the Secretariat of the Caribbean Community
(A/CN.4/308 and Add.l and Add.1/Corr.1, sect. C,
5) and Guyana (ibid., sect. A) regarding customs
unions and other similar forms of association.

10. He could not altogether agree that supranation-
alism was the sole criterion for determining the po-
sition of institutions such as the Caribbean Commu-
nity in relation to most-favoured-nation clauses. Su-
pranationalism involved two elements: the automatic
application of legislative decisions to the constituent
members of the institution, and the monolithic char-
acter of the institution as far as such application was
concerned. In his view, a more important consider-
ation was whether the organization had a mandate
from its constituent members to act on their behalf in
certain areas, for instance, to conclude a treaty in-
volving most-favoured-nation treatment.

11. It was important to ensure that no essential el-
ement was omitted from article 3 for, if the Commis-
sion were to err, it would be difficult to interfere with
the text later. A feature of most United Nations docu-
ments was that they were open to more than one
interpretation, and in that respect the article ran true
to form. Only one interpretation, however, could be
given to the omission of any reference to clauses in
treaties between international organizations, in view
of the limited scope of the draft as defined in article
1.2 At its twenty-eighth session, the Commission

2 See 1483rd meeting, foot-note 1.
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had decided to omit such a reference because it was
“not aware of such clauses having arisen in practice,
though hypothetically it is not impossible”.? He was
confident that the Commission would now reverse
its decision since, when dealing in 1977 with reser-
vations to treaties between international organiz-
ations, it must have seen the wisdom of providing for
such an eventuality. He was firmly of the opinion
that article 3 should be recast to repair that omission
for, as it stood, it meant that in the future a treaty
concluded between two international organizations
would have no legal effect. For those reasons, the
text should be referred to the Drafting Committee.

12. Mr. TABIBI said that, while he maintained the
view that the article should be limited to most-
favoured-natin clauses in treaties between States and
agreed that article 3 should be retained in its existing
form, he also thought that the Commission should
not shut its eyes to the fact of international organ-
izations and their significance in the modern world.
The way should be left open to accommodate the
viewpoint of those who contended that organizations
such as EEC should be catered for in the draft, be-
cause of their impact not only on their own members
but also on smaller nations. The Drafting Committee
should therefore seek some way of meeting that
viewpoint either in the commentary or in the body of
the draft, without however jeopardizing the basic
principles evolved over the years. His impression was
that that, in fact, was the Special Rapporteur’s inten-
tion. It might be helpful, too, if Mr. Tsuruoka would
apprise the Commission of the ideas he proposed to
put before the Drafting Committee.

13. Mr. THIAM thought that, in the interests of
calm discussion, it would be preferable not to refer
specifically to any given international organization, so
as not to give the impression that the Commission
was laying down rules in favour of or against a par-
ticular organization. But contemporary reality must
be taken into account; and that was only partially
done in article 3, which applied solely to States, to
the exclusion of other subjects of international law.
The Special Rapporteur had attempted to make a dis-
tinction between States and supranational organiza-
tions that was very difficult to accept. Since a sup-
ranational organization was as much a subject of in-
ternational law as a State, the Commission could not
exclude supranational organizations from its current
work of codification. Was the mere fact of not being
a State enough to prevent a subject of international
law from benefiting from a most-favoured-nation
clause?

14. Since the Commission was at a rather late stage
in its work, it could simply have indicated in the
commentary that it was not systematically excluding
from entitlement to the most-favoured-nation clause
all subjects of international law other than States.
But the existing wording of items (2) and (3) of the
introductory part of article 3 made that difficult.

3 Yearbook... 1976, vol. 11 (Part Two), p. 13, doc. A/31/10,
chap. 11, sect. C, art. 3, para. (3) of the commentary.

Consequently, the Commission should be slightly
more flexible both on the principle and on the word-
ing, so that what now definitely seemed to be the
general consensus could be reflected in the text of
the article.

15. Mr. NJENGA thanked Sir Francis Vallat for the
details he had supplied at the previous meeting about
the administration of EEC; he now had a much
clearer understanding of EEC’s role.

16. He thought that Mr. Schwebel’s proposal® might
provide at least a partial solution to the Commis-
sion’s problem regarding EEC. In a work of codifi-
cation such as that undertaken by the Commission, it
was important not to go too far, but, equally, not to
preclude a situation where the parties concerned
agreed to apply the draft articles as an exception.

17. He failed to understand why paragraph (a) de-
parted from the language of the Vienna Convention
on the Law of Treaties’ which, in (a), spoke of ‘““legal
force” rather than “legal effect”. The latter term
could be misleading, since the intent was to provide
that the fact that certain clauses were not covered by
the draft articles would not prejudice their validity.
He would therefore suggest, to clarify the text, that
the words ‘““shall not affect: (a) the legal effect...” be
replaced by ‘shall not prejudice (or “shall not af-
fect’). (a) the legal force...”. Perhaps the Drafting
Committee could attend to that point.

18. Further, he did not see why the words *in writ-
ten form”™ had been included in paragraph (c¢) of the
article, when they did not appear in the correspond-
ing provision—article 3, paragraph (c)—of the Vienna
Convention. He had noted the explanation given in
paragraph (4) of the commentary to article 3, but
none the less considered that the inclusion of those
words could given the impression that special import-
ance was attached to treaties not in written form. If,
as he understood, that was not the case, then the
Commission might wish to revert to the language of
the Vienna Convention on that point.

19. Mr. TSURUOKA, introducing the amendments
that he intended to submit to the Drafting Commit-
tee, noted first that item (1) of the introductory part
of article 3 referred to a case that rarely, if ever, oc-
curred: that of a most-favoured-nation clause con-
tained in an oral agreement between States. Not only
did he question the desirability of providing for such
a case; he also considered that it was difficult to
speak of a “clause™ in an oral agreement. It would
therefore be better to replace the words ‘“‘to a clause
on most-favoured-nation treatment contained in an
international agreement between States not in written
form™ by the words “to an internaitonal agreement
not in written form whereby a party undertakes to
accord to another party most-favoured-nation treat-
ment or treatment not less favourable than that ex-
tended to any subject of international {aw”. In that

4 1486th meeting, para. 25.

5 See 1483rd meeting, foot-note 2.
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formulation, the words * most-favoured-nation treat-
ment” were to be distinguished from the words
“treatment not less favourable than that extended to
any subject of international law”. The definition of
“most-favoured-nation treatment’ contained in arti-
cle 5 in fact applied only to the treatment accorded
by the granting State to the beneficiary State; it did
not apply to subjects of international law other than
States. In order to cover such other subjects of inter-
national law, whether they granted or benefited from
the clause, it would be necessary to introduce the
wording he had proposed.

20. It was obvious that items (2) and (3) dit not
cover every conceivable situation, including the case
of an internaional agreement by which a subject of
international law other than a State undertook to ac-
cord to another subject of international law other
than a State treatment not less favourable than that
extended to any subject of international law, as well
as the case of an international agreement to which a
subject of international law other than a State was a
party and by which a State undertook to accord
most-favoured-nation treatment to another State.
There was no reason why those cases should not be
covered in article 3, which would thus be a genuine
saving clause. To avoid having to list each of those
four cases, a general formula, which would replace
items (2) and (3) of the article, might be worked out
along the following lines:

‘““to a clause contained in an international agree-
ment in written form to which one or more sub-
jects of internatinal law other than States are par-
ties whereby a party undertakes to accord to an-
other party most-favoured-nation treatment or treat-
ment not less favourable than that extended to any
subject of international law.”

Such a formula whould offer the added advantage of
clearly indicating the cases covered by article 3.

21. Paragraph (b) of the article did not expressly
safeguard the application of the rules set forth in the
draft articles, independently of those articles, to
clauses contained in international agreements con-
cluded between States and other subjects of inter-
national law. If the parties to such an agreement con-
sidered that a particular rule of the draft was a rule
of customary international law, there would be no
problem in applying it, but the situation would be
more complicated if they considered that the rule was
merely one of progressive development, for then the
words ‘“‘under international law” would not help. In
paragraph (), therefore, a distinction should be made
between the application of the rules of the draft by
virtue of the fact that those rules were established
principles of international law, and their application
by virtue of a specific agreement reached for that
purpose by the parties concerned.

22. Mr. SCHWEBEL said he would be glad if Mr.
Tsuruoka would come to the Drafting Committee’s
meeting and explain his very constructive proposals.

23. Bearing in mind the term of article 1, he would
suggest, to emphasize that the rules set forth in the

draft articles could well be applied in other cases, that
the word *“specifically” be inserted between the
words ‘‘do not” and ““apply”, at the beginning of the
article, as amended by Mr. Tsuruoka's proposals.

24. Mr. USHAKOYV (Special Rapporteur), summing
up the discussion on article 3, said he was sure that
the many drafting suggestions put forward would be
very useful to the Drafting Committee. The Com-
mission had already spent a great deal of time on ar-
ticle 3. Its difficulties arose from the fact that it was
trying to do two things at once. In the introductory
part of the article, it was dealing with two different
problems: that of the types of treaties to which the
draft articles did not apply, such as oral treaties or
treaties to which the draft articles did not apply, such
as oral treaties or treaties to which subjects of inter-
national law other than States were parties, and that
of the different types of clauses that could be con-
tained in such treaties, such as most-favoured-nation,
-State or -organization (whether international or sup-
ranational) clauses, and clauses for any other most-
favoured subjects of international law. In the corre-
sponding article of the Vienna Convention on the
Law of Treaties, the latter problem had not arisen,
for all that had been needed was to distinguish be-
tween certain types of treaties. Despite the current
difficulties, however, he had no doubt that the Draft-
ing Committee would in the end find the most suit-
able wording for the article. In any event, all the
members of the Commission seemed to consider that
article 3 was justified and should be kept.

25. Mr JAGOTA said that if the Commission
agreed that the articles applied to States in their re-
lations with one another, but could apply to other
cases provided certain conditions were fulfilled, the
Drafting Committee might consider the desirability
of inserting, in the opening paragraph of article 3, be-
fore the final words ‘“‘shall not affect”, an item (4)
which would read:

‘“or (4) to a similar clause contained in an inter-
national agreement by which a subject of inter-
national law other than a State undertakes to accord
most-favoured treatment to other such subjects of
international law.”

He had deliberately avoided the use of the word
“nation” in the expression ‘*most favoured treat-
ment”’, but had qualified the word ‘‘clause™ by the
word “similar”, thus obviating the need to define
“most-favoured treatment”, because the Commis-
sion was in fact donfining itself to the scope of
article 1, namely, “most-favoured-nation clauses con-
tained in treaties between States”.

26. The suggestion by Mr. Tsuruoka concerning
subparagraph (b) was helpful. It would probably cover
the case of EEC and similar organizations. Neverthe-
less, it would be advisable to continue to use the ex-
pression “‘clause contained in an international agree-
ment” and to refrain from speaking simply of “‘in-
ternational agreement”. The draft articles were con-
cerned throughout with most-favoured-nation clauses
contained in international agreements, and the Com-
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mission should not now draw a distinction between
a clause contained in an international agreement and
the international agreement itself.

27. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer article 3 to the Drafting Com-
mittee for consideration in the light of the discus-
sion,

It was so agreed.®

ARTICLE 4 (Most-favoured-nation clause) and
ARTICLE 5 (Most-favoured-nation treatment)

28. The CHAIRMAN invited the Special Rappor-
teur to introduce articles 4 and 5, which read:

Article 4. Most-favoured-nation clause

** Most-favoured-nation clause’® means a treaty provision where-
by a State undertakes to accord most-favoured-nation treatment to
another State in an agreed sphere of relations.”

Article 5. Most-favoured-nation treatment

““Most-favoured-nation treatment’’ means treatment accorded by
the granting State to the beneficiary State or to persons or things in
a determined relationship with that State, not less favourable than
treatment extended by the granting State to a third State or to
persons or things in the same relationship with a third State.

29. Mr. USHAKOYV (Special Rapporteur) said that
articles 4 and 5 lay at the heart of the draft and es-
tablished the basis for it. Article 4, which defined the
most-favoured-nation clause, was perhaps something
more than a simple definition, for it also had a bear-
ing on the scope of the draft articles. The Commis-
sion had retained the expressions ‘ most-favoured-
nation clause” and ‘most-favoured-nation treat-
ment”’, using the word “nation” instead of the word
«State”, for, as it had indicated in paragraph (2) of
its commentary to article 4, those were standard ex-
pressions sanctioned by custom and the practice of
international law.

30. In defining the most-favoured-nation clause as
‘“a treaty provision”’, the Commission had once again
used the concept of a treaty, already contained in
article 1. As the Commission had stated in its com-
mentary to article 4,

Article 4 expresses the idea that a most-favoured-nation pledge is
an international, i.e. inter-State, undertaking. ...only through the
[beneficiary] State do the persons in a particular relatinship with
that State, usually its nationals, enjoy the treatment stipulated by
the granting State.’

Thus it was only the beneficiary State, in its capacity
as a State, that could claim most-favoured-nation
tratment for persons or things in a particular relation-
ship with it; those persons or things could not claim
anything themselves.

31. In paragraph (16) of its commentary to article 4,
the Commission had indicated, without claiming to

6 For consideration of the text proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 16-18.

T Yearbook... 1976, vol. Il (Part Two), p. 15, doc. A/31/10,
chapt. Il, sect. C, art. 4, para. (11} of the commentary.

give an exhaustive list, a number of “‘agreed spheres
of relations™ in which most-favoured-nation clauses
were used. It had stated that those spheres were ““‘ex-
tremely varied”, and had referred not only to the in-
ternational regulation of trade and payments but also
to such other spheres as transport, the establishment
of foreign physical and juridical persons, the estab-
lishment of diplomatic, consular and other missions,
intellectual property and the administration of justice.
It had explained that a most-favoured-nation clause
could apply to one or more of those spheres and had
stressed that:

“The important point is that the clause always ap-
plies to a determined sphere of relations agreed
upon by the parties to the treaty concerned.”?

It must therefore be borne in mind that most-
favoured-nation clauses existed not only in the sphere
of international trade, as was often believed, but that
they could also exist in any other sphere of interna-
tional relations, provided it was a determined sphere
agreed upon by the parties to the treaty.

32. Since article 4 defined the most-favoured-nation
clause in terms of ‘‘most-favoured-nation treat-
ment”’, that expression had to be defined in article 5.
As the Commission had stated in its commentary to
that article,

The clause embodied in the treaty between the granting and the
beneficiary State has to determine the persons or things to whom
and to which the most-favoured-nation treatment is applicable and
this determination has to include, obviously, the link between the
beneficiary State and the persons and things concerned.’

that link was, for example, the nationality or citizen-
ship of persons, or the State of origin of products.
The relationship between the persons or things in
question and the beneficiary State was therefore de-
termined by the clause itself or, in other words, by
the treaty.

33. In another passage of its commentary, the Com-
mission had explained why it had chosen the term
“not less favourable instead of the adjective
“equal” to denote the relationship between the terms
of the treatment enjoyed by a third State and those
promised by the granting State to the beneficiary
State. It had shown that, although a most-favoured-
nation pledge did not oblige the granting State to ac-
cord to the beneficiary State treatment more favour-
able than that extended to the third State, it did not
exclude the possibility that the granting State might
accord to the beneficiary State additional advantages
beyond those conceded to the most-favoured third
State. It had also stressed the fact that:

If, as is the usual case, the clause itself does not provide other-
wise, the clause begins to operate... if the third State... has ac-
tually been granted the favours which constitute the treatment.!0”

It should be noted, then, that the most-favoured-
nation clause was applicable only if there was a direct
relationship between the granting State and the third
State.

8 Ibid., pp. 15 and 16, art. 4, para. (16) of the commentary.

9 Ibid., p. 18, art. 5, para. (3) of the commentary.
10 Ibid., p. 18, para. (5) of the commentary.
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34. In the oral comments they had made in the
Sixth Committee in 1976, several representatives had
expressed the view that article 4 should state expli-
citly that the essential issue was the relationship be-
tween States deriving from the valid terms of a treaty
in force, because many treaties had been concluded
in historical circumstances that no longer prevailed
(A/CN.4/309 and Add.l and 2, para. 102). His own
view was that it was unnecessary to introduce that
clarification in article 4, since article 7 made it clear
that it dealt with ‘““the most-favoured-nation clause
in force between the granting State and the benefici-
ary State”.

35. Some representatives in the Sixth Committee
had also stated that articles 4 and 5 should be com-
bined in a single article and that their provisions
should be incorporated in article 2 so as not to de-
tract from the traditional importance of definitions
(ibid.). That was also the opinion of the Government
of Luxembourg, which had stated that the provisions
of article 4 would be more suitably included among
the definitions in article 2 (A/CN.4/308 and Add.l
and Add.2/Corr.1, sect.A). He did not share that
view, for he considered that article 4 was much more
than a simple definition. He noted that, as indicated
in paragraph (1) of the commentary to article 4, the
Commission had decided to keep articles 4 and 5
separate from the article on the use of terms because
the importance of the terms * most-favoured-nation
clause” and ‘““most-favoured-nation treatment”,
which were the cornerstones of the draft.

36. With regard to article 5, some representatives in
the Sixth Committee had expressed the view that
that article, as well as article 7, should be reviewed
to take account of the fact that a beneficiary State
should not automatically be entitled, under a most-
favoured-nation clause, to all the privileges enjoyed
by the third State when, owing to the existence of a
special relationship between the granting and third
States, the extension of those privileges to a third
State in a particular area was something more than
an act of commerce (A/CN.4/309 and Add.l and 2,
para. 112). The Government of Guyana had ex-
pressed the same opinion in its written comments,
stating that, where there was a special relationship
which influenced

the granting of most-favoured-nation treatment in a certain
area, making it more than an act of mere commerce... the po-
tential beneficiary State should at least be in a position of equi-
valence with the third State before it should properly claim all the
benefits enjoyed by Lhat third State under a most-favoured-nation
clause (A/CN.4/308 and Add.l and Add.1/Corr.1, sect. A).

He agreed that, in exceptional cases in which special
historical privileges had been accorded by one State
to another State (for example, in the case of the di-
plomatic relations between France and Quebec),
most-favoured-nation treatment could be granted on
some basis other than a treaty provision. However,
those were very rare cases which, should they occur,
would normally be regarded as exceptions to the
most-favoured-nation clause. He therefore did not

think it necessary to devote a special provision of the
draft articles to them.

37. In its written comments (ibid.), the Government
of Luxembourg had expressed doubt as to whether it
was possible to establish a general definition of most-
favoured-nation treatment. In its opinion, it was par-
ticularly difficult to explain the meaning of the terms
*“persons” or ‘‘things™ who or which were in a ‘‘de-
termined relationship” with a given State, particularly
in the case of economic enterprises and material
values such as intellectual property rights. In that
connexion he pointed out that it was impossible to
provide an abstract definition of the persons or things
to where or to which most-favoured-nation treatment
was to apply, because the real meaning of the terms
“persons” or ‘“‘things” in a ‘“‘determined relation-
ship” with a given State could be defined only in the
context of a specific clause. It was in the clause itself
that the States concerned must indicate to what ju-
ridical or physical persons and to what objects, ma-
terial or otherwise, most-favoured-nation treatment
was accorded. It was therefore impossible to indicate
in the draft who or what such persons or things were.

38. In reply to a comment by the Government of
the Netherlands, which had questioned whether the
definition of most-favoured-nation treatment as *‘not
less favourable than treatment extended by the grant-
ing State to a third State” was not too broad or at
least too vague (ibid.), he said that the Commission’s
task was to draft general rules, which always had to
be interpreted in specific cases. There again, it was a
matter for interpretation.

39. Referring to the words “same relationship™,
which the Government of the Netherlands con-
sidered likely to be interpreted in too restrictive a
manner (ibid.), he said that the Commission had
clearly explained the meaning of those words and the
reasons why it had retained them in paragraph (3) of
its commentary to article 5. They could not be de-
fined in the abstract, since they were understandable
only in terms of a specific clause, and the Commis-
sion’s task was to define the most-favoured-nation
clause and most-favoured-nation treatment in general
terms.

40. In conclusion, he thought articles 4 and 5
should be retained, subject to amendments of a
drafting nature that were a matter for the Drafting
Committee.

41. Mr. CALLE y CALLE said that articles 4 and
5 undoubtedly took the form of definitions. They
were not, however, simple definitions of terms, but
definitions of the legal institutions of the most-
favoured-nation clause and most-favoured-nation treat-
ment. For that reason, they were appropriately placed
in the general structure of the draft.

42. Mr. SAHOVIC proposed that articles 4 and 5 be
referred to the Drafting Committee, for the only
problems they presented were drafting problems. The
Commission had clearly shown in the commentary
why it had presented the definitions of the most-
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favoured-nation clause and most-favoured-nation treat-
ment in the form of two separate articles instead of
incorporating them in article 2, and the Special Rap-
porteur had been right to say that article 4 was cer-
tainly more than a simple definition. The Drafting
Committee should review the wording of articles 4
and S5, which were now drafted in the form of simple
definitions, in order to bring out clearly that they
were not merely definitions and that their content
justified their retention as separate articles.

43. Mr. VEROSTA associated himself with Mr. Sa-
hovi¢’s proposal that articles 4 and 5 be referred to
the Drafting Committee.

44. Mr. SCHWEBEL noted that the commentary to
article 4 included, in a passage devoted to the Gen-
eral Agreement on Tariffs and Trade, the following
statement:

Each member granting a concession is directly bound to grant the
same concession to all other members in their own right...!!

He had been informed by persons well acquainted
with the operation of the most-favoured-nation
clause that that statement should more accurately
read:

Each granting a concession in the most-favoured-nation part of its
GATT schedule is generally directly bound to apply that conces-
sion to the products of all members in their own right...

It was not his intention to take up the time of the
Commission in elaborating on the reasoning underly-
ing that view; he simply wished to offer it for the
consideration of the Special Rapporteur.

45. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer articles 4 and 5 to the Draf-
ting Committee for consideration in the light of the
discussion.

It was so agreed.”

46. Sir Francis VALLAT agreed that the two arti-
cles should be referred to the Drafting Committee.
Purely as a matter of working technique, however, he
thought it advisable to reserve his right to refer to
those articles later, inasmuch as they consisted of
definitions, if such a course seemed desirable in the
light of the discussion of the remainder of the draft.

ARTICLE 6 (Legal basis of most-favoured-nation treat-
ment)

47. The CHAIRMAN invited the Special Rappor-
teur to introduce article 6, which read:

Article 6. Legal basis of
most-favoured-nation treatment
Nothing in the present articles shall imply that a State is entitled
to be accorded most-favoured-nation treatment by another State
otherwise than on the ground of a legal obligation.

48. Mr. USHAKOV (Special Rapporteur) said that
article 6 was a saving clause based on the principle

11 fbid., p. 14, art. 4, para. (10) of the commentary.

12 For consideration of the texts proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 19 and 20, and paras. 21-23.

of the sovereignty and liberty of action of States,
which reserved the right of a State to grant special
favours to another State without third States being
able to claim the same treatment in the absence of
a legal obligation to that effect on the part of the
granting State, usually in the form of a most-
favoured-nation clause.

49. Unlike the Government of Luxembourg and the
Government of the Netherlands (A/CN.4/308 and
Add.1 and Add.1/Corr.1, sect. A), he was of the
opinion that article 6 was not superfluous, and he
porposed that it be retained as it stood.

50. Mr. JAGOTA said that it was difficult to grasp
fully the meaning of article 6 unless it was read in
conjunction with the commentary. In view of the
terms of article 1, it would appear at first glance that
the legal obligation referred to in article 6 was a legal
obligation arising from a treaty. If, however, the legal
obligation did not necessarily arise from a treaty, the
article should be redrafted to make that point clear.

The meeting rose at | p.m.

1488th MEETING

Monday, 29 May 1978, at 3.05 p.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. Diaz Gonzilez, Mr. El-Erian, Mr. Francis,
Mr. Jagota, Mr. Njenga, Mr. Quentin-Baxter, Mr. Reu-
ter, Mr. Riphagen, Mr. gahovic’, Mr. Schwebel, Mr. Ta-
bibi, Mr. Thiam, Mr. Tsuruoka, Mr. Ushakov, Mr. Ver-
osta.

The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION:
SECOND READING (continued)

ARTICLE 6 (Legal basis of most-favoured-nation treat-
ment)! (concluded)

1. Mr. TSURUOKA said that, from the legal stand-
point, article 6 was not indispensable, but from the
political standpoint, it definitely had a place in the
draft. In its existing form, the article seemed to be
directed both to the beneficiary State and to the gran-
ting State, since it referred both to a State’s entitle-
ment to be accorded most-favoured-nation treatment
and to the legal obligation of a State to extend such
treatment. Since the concept of a legal obligation was
the basis for the article, it might be preferable to lay
the emphasis on the granting State by changing the

1 For text, see 1487th meeting, para. 47.
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words ‘“‘is entitled to be accorded most-favoured-
nation treatment by” to the words “is required to ac-
cord most-favoured-nation treatment to”.

2. Mr. TABIBI said that article 6 was an important
saving clause and, like article 3,2 served a very useful
purpose. If the Commission were to confine itself to
most-favoured-nation treatment extended by States
to one another under the terms of a written treaty,
it might lose sight of the fact that such treatment
could also be claimed by a State by law, custom or
historical right. In some instances, a legal obligation
might transcend the terms of a treaty. In the Right
of Passage over Indian Territory case,® for example,
the International Court of Justice had founded its de-
cision not on the Portuguese-Marathas treaty but on
customary law. To take another example, in Afghan-
istan large numbers of nomads travelled across the
country to reach the Indian subcontinent and, by
custom, had always been granted grazing rights for
their animals. Article 6 should certainly be retained,
therefore, thus making provision in the draft for oral
agreements, customary law (including regional cus-
tomary law) and claims to most-favoured-nation
treatment based on resolutions of international or-
ganizations or legally binding unilateral acts by
States.

3. Mr. USHAKOV (Special Rapporteur) said that
members seemed to be agreed on the value of
article 6. The time appeared to have come, therefore,
to refer it to the Drafting Committee.

4. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer article 6 to the Drafting Com-
mittee for consideration in the light of the discus-
sion.

It was so agreed.*

ARTICLE 7 (The source and scope of most-favoured-
nation treatment)

5. The CHAIRMAN invited the Special Rapporteur
to introduce article 7, which read:

Article 7. The source and scope of
most-favoured-nation treatment

1. The right of the beneficiary State to obtain from the granting
State treatment extended by the latter to a third State or the persons
or things in a determined relationship with a third State arises from
the most-favoured-nation clause in force between the granting State
and the beneficiary State.

2. The treatment to which the beneficiary State is entitled under
that claunse is determined by the treatment extended by the granting
State to the third State or to persons or things in the determined
relationship with the latter State,

6. Mr. USHAKOYV (Special Rapporteur) pointed out
that article 7 showed that the source of most-
favoured-nation treatment was the most-favoured-

2 See 1483rd meeting, foot-note 1.

3 Right of Passage over Indian Territory (Merits), Judgment of
12 April 1960, I.C.J. Reports 1960, p. 6.

4 For consideration of the text proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 30 and 31.

nation clause in force between a granting State and a
beneficiary State, but that such treatment was deter-
mined by the treatment extended by the granting
State to a third State or to persons or things in a de-
termined relationship with that third State. The
Commission had dealt at length with those two ideas
in its commentary to the article. It had emphasized
that the right of the beneficiary State to receive
most-favoured-nation treatment from the granting
State was anchored in the most-favoured-nation
clause and that such treatment—in other words, the
extent of benefits to which the beneficiary State
could lay claim for itself or for persons or things in
a determined relationship with it—depended upon
the treatment extended by the granting State to a
third State or to persons or things in the same rela-
tionship with that third State. The existence of a cer-
tain treatment extended directly by the granting State
to a third State determined only the operation of the
most-favoured-nation clause and the extent of the
treatment to be accorded by the granting State to the
beneficiary State.

7. In its commentary to article 7, the Commission
had indicated that the real source of most-favoured-
nation treatment had sometimes given rise to misun-
derstandings. It had been claimed that the source lay
in the treatment granted to the third State. In actual
fact, it was not the agreement between the granting
State and the third State that served as a basis for
the operation of the most-favoured-nation clause; in
accordance with the rule pacta tertiis nec nocent nec
prosunt, the sole source of most-favoured-nation
treatment was the most-favoured-nation clause. It
followed that the right of a beneficiary State to a cer-
tain treatment did not arise from the treaty between
the granting State and the third State. As the Com-
mission had pointed out in its commentary, that pro-
vision reflected the view that the basic act (“acte
régle’’) was the agreement between the granting State
and the beneficiary State; that agreement took the
form of a most-favoured-nation clause. The agree-
ment between the granting State and the third State
was nothing more than an act creating a condition
(“‘acte condition”).5 If there was no treaty or other
agreement between the granting State and the third
State, the rule stated in the article became even more
evident. The root of the right of the beneficiary State
was obviously the treaty containing the most-
favoured-nation clause. The extent of the favours to
which the beneficiary of that clause might lay claim
would be determined by the actual favours extended
by the granting State to the third State. It should also
be noted that it was possible to include restrictions in
the most-favoured-nation clause and, accordingly, to
limit the favours to which the beneficiary State could
lay claim. Thus a condition could be imposed, as
provided in articles 8 and 10.

8. In his opinion, the oral comments made in the
Sixth Committee in 1976 with respect to articles S

5 See Yearbook... 1976, vol. 1l (Part Two), p. 22, doc. A/31/10.
chap. II, sect. C, art. 7, para. (5) of the commentary.
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and 7, as contained in the report of the Sixth Com-
mittee to the General Assembly,® did not in fact ap-
ply to article 7.

9. Written comments on article 7 had been submit-
ted by Luxembourg, Colombia and the Netherlands.
The Government of Luxembourg had questioned
whether the argument underlying article 7—based
on the distinction between the ‘“‘arising” of the
rights granted by the clause and their “determi-
nation”—was entirely relevant. It had noted that the
clause in fact created only a conditional obligation,
the condition depending upon the favours that might
subsequently be extended to a third State, and that
it might therefore be going too far to say, as the
Commission had stated in its commentary, that the
clause was the “‘exclusive’ source of the beneficiary
State’s right (A/CN.4/308 and Add.l1 and
Add.1/Corr.1, sect. A).

10. The Government of Colombia had noted that,
according to article 7, the basis of the beneficiary
State’s right to most-favoured-nation treatment was
the ““most-favoured-nation clause in force between
the granting State and the beneficiary State”. Logi-
cally, however, the words *“in force” used in the ar-
ticle defined neither the prerequisites nor the effects
of the rule in question. If a treaty between the gran-
ting State and the beneficiary State regulated the con-
tent and scope of application of the most-favoured-
nation clause, there would be no grounds whatever
for referring to a relationship between the granting
State and the third State. The Government of Co-
lombia had stated that that view was confirmed by
article 18 of the draft, under which the right of the
beneficiary State to any treatment under a most-
favoured-nation clause not made subject to the con-
dition of material reciprocity “arises at the time when
the relevant treatment is extended by the granting
State to a third State”. Yet there was no direct ref-
erence in the article to the basic treaty as the source
of the right, the substance of which was defined by
the treatment accorded by the granting State to a
third State. Consequently, the Government of Co-
lombia had proposed that the words “in force” in
article 7, paragraph 1, should be replaced by the word
“agreed”. If, however, the words “in force” were to
be retained, the end of paragraph 1 might be drafted
to read; ‘... the most-favoured-nation clause in force
between the granting State and the third State™
(ibid.).

11. The Government of the Netherlands had point-
ed out that paragraph I referred to persons or things
“in a determined relationship with a third State”,
while what the Commission had had in mind was
persons or things “in the same kind of relationship
with a third State as the relationship determined by
the conditions of the most-favoured-nation clause”.
The same problem arose at the end of paragraph 2:
“the determined relationship with the latter State”
(namely the third State) did not exist (ibid.).

¢ Official Records of the General Assembly, Thirty-first Session,
Annexes, agenda item 106, doc. A/31/370, para. 39.

12. Those comments by the Government of the
Netherlands had been based on the commentary to
articles 8, 9 and 10, in which the Commission had
explained that the meaning of material reciprocity, as
indicated in paragraph (e) of article 2, was “equiv-
alent” treatment, namely, treatment of the same kind
and of the same measures.” However, the clause re-
ferred to in article 7 was not a most-favoured-nation
clause conditional on material reciprocity; it was a
simple most-favoured-nation clause.

13. With regard to the comments by the Govern-
ment of Luxembourg, he fully shared the view ex-
pressed by the Commission in its commentary,
namely, that article 7 set out the basic structure of
the operation of the most-favoured-nation clause.
Paragraph 1 stated that the right of the beneficiary
State to obtain most-favoured-nation treatment arose
solely and exclusively from the clause in force, in
other words, from the agreement in force in which it
was contained. The Commission obviously did not
have to deal with questions of the validity of clauses
or of the agreements containing them, since those
were dealt with by the Vienna Convention on the
Law of Treaties.? The right to a treatment was not
conditional; it arose naturally from any clause in force.
It was the treatment to which a State could lay
claim under the clause that was conditional, or ra-
ther, variable, because it was determined by the
treatment extended to the third State or to persons
or things in a determined relationship with that
State, as explained in article 7, paragraph 2. Conse-
quently, he proposed that the word “only” be insert-
ed in paragraph 1, between the word “arises” and
the words “from the”, in order to indicate clearly
that the clause was the only source of the right of
the beneficiary State. The Commission would then
be not merely describing a situation; it would be stat-
ing a rule of international law.

14. As to the comments by the Government of Co-
lombia, he considered that article 7, paragraph 1, very
clearly indicated that the sole source of the right of
the beneficiary State to most-favoured-nation treat-
ment was the most-favoured-nation clause in force
between the beneficiary State and the granting State.
That obviously presupposed that the clause, which
was by definition a treaty provision, was in force,
since the treaty containing it was also in force. The
clause could also operate if there was a direct rela-
tionship, within the scope of the clause, between the
granting State and a third State. That was also re-
flected in article 7. Consequently, there was no need
for the amendments to article 7, paragraph 1, pro-
posed by the Government of Colombia.

15. Mr. VEROSTA supported the views of the Spe-
cial Rapporteur. Referring to the titles of articles 6
and 7 (“‘Legal basis of most-favoured-nation treat-
ment”’ and ‘““The source and scope of most-favoured-
nation treatment”’), he wondered whether the Com-

7 Yearbook... 1976, vol.Il (Part Two), p. 28, doc. A/31/10,
chap. I, sect. C, arts. 8, 9 and 10, para. (41) of the commentary.

8 See 1483rd meeting, foot-note 2.
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mission had intended to make a distinction between
the “legal basis” of most-favoured-nation treatment
and its “source”. Article 17 of the draft articles on
State responsibility® referred to ““the origin™ of an in-
ternational obligation. The Drafting Committee
should try to standardize the terms used. In the title
of article 7, it might delete the word “source’, which
was rather too vague. It might also formulate the
rule in paragraph 1 in negative form, by providing
that “the right of the beneficiary State... arises
only...”.

16. Mr. CALLE y CALLE said that article 7 was
one of the most important articles of the entire draft,
for it dealt with the basic mechanism of the oper-
ation of the most-favoured-nation clause. In stating
that the right to most-favoured-nation treatment
arose from a clause in force between the granting
State and the beneficiary State, paragraph 1 left aside
the possibility that a treaty might exist between the
granting State and a third State. In that case, the ba-
sic treaty from which the right to most-favoured-
nation treatment arose would not be the treaty between
the granting State and the third State but the pre-
existing treaty between the granting State and the ben-
eficiary State, as could be seen from the decision
reached by the International Court of Justice in the
Anglo-Iranian Oil Company case.'® Now that the
Commission was engaged on its second reading of
the draft, that point should be made even clearer in
the commentary to the article, for some confusion
might arise between a ‘“third State™ in the context of
‘“‘granting State” and ‘“beneficiary State™ in para-
graph 1 of the article, and a third State that might
in fact be a beneficiary State as a result of the pro-
visions of a traty between the granting State and the
third State. In other words, there would be two kinds
of third State, one that fell within the scope of the
draft and another that, technically, was governed by
the general law of treaties.

17. As had been pointed out by Mr. Verosta, further
clarity was required even in the title of the article,
which spoke of the “source and scope of most-fa-
voured-nation treatment”, Was the Commission re-
ferring to the source of the treatment or to the mo-
ment at which the obligation to accord equal treat-
ment arose? Logic would suggest that that moment
arose when such treatment was extended to a third
State. In the Spanish version of paragraph 1, the
word “dimana” should be replaced by ‘“‘surge” or
‘““se origina”, since the paragraph related to the very
source of the obligation to extend most-favoured-na-
tion treatment. On the other hand, he could not sup-
port the Special Rapporteur’s proposal to insert the
word “only” after the word ““arises”, since he doubt-
ed whether the Commission could exclude other ele-
ments that formed part of the obligation arising to
grant the treatment; to introduce the word “only”
would make the paragraph too restrictive.

9 Yearbook... 1977, vol. 1l (Part Two), pp. 11 et seq., doc. A/32/10,
chap. II, sect. B, 1.

10 Anglio-Iranian Oil Co. (jurisdiction), Judgment of 22 July
1952, 1.C.J. Raports 1952, p. 93.

18. The proposal by the Government of Colombia
to reword the last part of paragraph 1 to read: “...
the most-favoured-nation clause in force between the
granting State and the third State™ revealed a basic
error of approach. If it were adopted, the meaning of
the paragraph would be precisely the opposite of
what was intended.

19. Mr. SAHOVIC said that none of the members
of the Commission seemed to question the principles
enunciated in the two paragraphs of article 7, and
that the only problems were drafting problems. Arti-
cles 4 to 7 referred to concepts and situations that
were very similar, and all formed part of the intro-
duction to the draft. He wondered what had induced
the Commission to deal in a single article with the
two separate questions of the source and the scope of
most-favoured-nation treatment. Not only ought the
Drafting Committee to consider the possibility of de-
voting two separate articles to those questions, but it
should also examine article 7 and the three articles
that preceded it from a general standpoint.

20. Mr. EL-ERIAN said that the Special Rappor-
teur's conclusions and suggestions for drafting
changes were acceptable, but the points raised by
Mr. Sahovi¢ and Mr. Calle y Calle should be carefully
considered by the Drafting Committee.

21. Mr. USHAKOYV (Special Rapporteur) said that
article 6 dealt with the substance of the most-
favoured-nation clause and not necessarily with the
most-favoured-nation clause contained in a treaty in
written form. According to the definition of ‘‘most-
favoured-nation clause™ given in article 4, such a
clause was ‘‘a treaty provision”, in other words, a
written provision. If the reference in article 6 had
been to a ‘“‘most-favoured-nation clause”, it would
have had to be a reference to a clause in a written
treaty. However, that article also covered non-written
clauses, which accordingly could not be designated as
*“most-favoured-nation clauses”. In paragraph (4) of
the commentary to article 6, the Commission had re-
ferred to the resolutions of international organiz-
ations and to legally binding unilateral acts as possible
bases for most-favoured-nation treatment.

22. That was the cause of the difficulties raised by
the titles and wording of articles 6 and 7. If the
Commission provided in article 7, paragraph 1, that
the right of the beneficiary State ‘“arises only from
the most-favoured-nation clause”, it would be diffi-
cult to know how to interpret article 6, since that
provision referred to another source of most-
favoured-nation treatment—a source that could not be
called a ‘““most-favoured-nation clause”. He himself
had no wording to propose and doubted whether the
Drafting Committee could find a satisfactory answer.

23. Lastly, he noted that the French version of ar-
ticles 6 and 7 referred to the ““droit” to be accorded,
or to obtain, most-favoured-nation treatment, whereas
in the English version the word ‘‘right” appeared
only in article 7; in article 6, the words “‘a le droit”
had been rendered by the words “is entitled”.
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24. Mr. INENGA agreed with the Special Rappor-
teur that the draft dealt with most-favoured-nation
clause contiined in treaties in written form. However,
article 6 was expressed in such categorical terms that
it might conflict with the saving clause contained in
article 3. The Drafting Committee should consider
including in the text of the article some reference to
article 3.

25. Mr. JAGOTA said it was plain that, since arti-
cle 6 was a saving clause, it must be drafted in gen-
eral terms. That was why it contained no reference
to the most-favoured-nation clause or to the right of
a beneficiary State. Article 7, paragraph 1, however,
was directly concerned with the right of the benefici-
ary State and the source of that right. Adoption of
the Special Rapporteur’s suggestion to insert the
word “only” after the word ‘‘arises” in that para-
graph might create difficulties by blurring the distinc-
tion between article 6 and article 7, paragraph 1. If
the Drafting Committee decided that it would be
worth while to adopt that suggestion, it might con-
sider inserting a reference in the title of article 7 to
the source of most-favoured-nation treatment in re-
lation to the right of the beneficiary State. In that
way, the word “only” would be confined to the ap-
plication of that right, and would not be confused
with the general saving clause contained in article 6.

26. Mr. VEROSTA shared Mr. Jagota’s opinion, but
suggested that the word “source” be replaced by
“origin” or ‘“‘legal basis”, since the word “source”
was normally used to denote the conventional or cus-
tomary origin of an obligation, and was not suf-
ficiently precise in the existing context.

27. Mr. DIAZ GONZALEZ said that, in the Span-
ish version of paragraph 1, there would be no differ-
ence in meaning between the word ‘“dimana” and
the phrase “no nace sino exclusivamente de”, or a
similar formulation. However, the word “dimana”
might with advantage be replaced either by the word
“surge”, or, following the terms of the title of the
article, by the words “tiene su fuente en”.

28. Mr. EL-ERIAN said that, throughbut the dis-
cussion, reference had been made to written treaties
as the source of the obligation to extend most-
favoured-nation treatment. Admittedly, under article 2
of the Vienna Convention on the Law of Treaties, a
treaty meant an international agreement concluded
between States “in written form™, but that definition
had been drawn up precisely for the purposes of that
Convention. In his opinion, the Commission should
not exclude in all situations the possibility of a treaty
not in written form.

29. Mr. USHAKOV (Special Rapporteur) wondered
whether Mr. El-Erian really wanted to introduce into
the draft a meaning of the term * treaty” other than
that defined in article 2, paragraph (a), and which had
been used in the Vienna Convention on the Law of
Treaties.

30. Mr. EL-ERIAN fully recognized that the draft
under consideraion might be viewed as an outcrop of
the Convention on the Law of Treaties and that the

Commission should of course follow certain me-
thods. He had simply wished to point out that, as in
the case of the Vienna Convention, the legal situ-
ation regarding treaties not in written form should be
lgoverned by the general principles of international
aw.

31. Mr. AGO considered that, although treaties
other than written treaties existed, the Commission
must confine itself to written treaties. Indeed, the
draft articles on the most-favoured-nation clause had
been designed as a complement to the Vienna Con-
vention on the Law of Treaties; any broader defi-
nition of the term ‘“treaty” might therefore be a
source of confusion. In addition, it was difficult to
see how a non-written treaty could contain a most-
favoured-nation clause, since the wording of clauses
of that kind required great precision.

32. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer article 7 to the Drafting Com-
mittee for consideration in the light of the discus-
sion.

It was so agreed. !

ARrTICLE 8 (Unconditionality of most-favoured-nation
clauses),

ArTicLE 9 (Effect of an unconditional most-favoured-
nation clause), and

ArticLE 10 (Effect of a most-favoured-nation clause
conditional on material reciprocity)

33. The CHAIRMAN invited the Special Rappor-
teur to introduce articles 8, 9 and 10, which read:

Article 8. Unconditionality of
most-favoured-nation clauses

A most-favoured-nation clause in a treaty is unconditional unless
that treaty otherwise provides or the parties otherwise agree.

Article 9. Effect of an unconditional
most-favoured-nation clause
If a most-favoured-nation clause is not made subject to con-
ditions, the beneficiary State acquires the right to mest-favoured-
nation treatment without the obligation to accord material reciprocity
to the granting State.

Article 10. Effect of a most-favoured-nation
clause conditional on material reciprocity

If a most-favoured-nation clause is made subject to the condition
of material reciprocity, the beneficiary State acquires the right to
most-favoured-nation treatment only upon according material
reciprocity to the granting State.

34. Mr. USHAKOV (Special Rapporteur) said that
articles 8, 9 and 10 took into consideration only two
categories of clauses: unconditional clauses and
clauses conditional on material reciprocity. The com-
mentary to those articles stated that so-called “con-
ditional” most-favoured-nation clauses had existed in
the eighteenth and nineteenth centuries and even in

Il For consideration of the text proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 32 and 33.
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the early twentieth century, but that they had since
completely disappeared in theory and in practice; that
was why the only two categories of clauses dealt with
in the draft articles were unconditional clauses and
clauses conditional on material reciprocity. The for-
mer were usually to be found in treaties of com-
merce. The latter could be used only in certain
spheres, such as consular immunities and functions,
matters of private international law and matters dealt
with by establishment treaties. They could not apply
in commercial matters, because they would presup-
pose trade between two States in the same products
on the same terms, something that never occurred in
practice.

35. With regard to the comments on draft articles 8,
9 and 10, he noted that, in 1976, the Sixth Commit-
tee had expressed doubts as to the reservation pro-
vided for in article 8 whereby the parties might agree
to make the application of the most-favoured-nation
clause subject to certain conditions. It was obvious
that States were free to include in their clauses any
conditions they pleased, but such conditions might or
might not be within the scope of the draft. It had
been stressed that clauses made conditional upon
material reciprocity were not conducive to the unifi-
cation and simplification of international relations.
The view had also been expressed, in connexion with
paragraph (24) of the commentary to articles 8, 9 and
10, that, by acknowledging the necessity of establish-
ing equivalence, the draft articles would offer the
most disadvantages countries an invaluable asset in
their negotiations with their more developed counter-
parts.

36. Governments had not submitted any written
comments on article 8. The whole concept of the
draft, and of articles 8, 9 and 10 in particular, was
based on the fact that there were now two types of
clauses: those that were not conditional upon ma-
terial reciprocity and those that were. The latter could
apply and be used only in certain spheres of re-
lations; in other, such as trade, they were quite sim-
ply impossible. He proposed that article 8 be retained
as it stood.

37. There had not been any oral or written com-
ments on article 9, and he proposed that it be re-
tained as it stood.

38. Article 10 had been the subject of written com-
ments. The Government of Luxembourg had recom-
mended its deletion and had expressed doubts about
the advisability of introducing the idea of *“reci-
procity”, which it considered ambiguous. In its view,
article 10 dealt less with a question of reciprocity
than with one of ‘‘compensation” or material
“equivalent” (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. A). The Governments of the
Hungarian People’s Republic and the Ukrainian SSR
had submitted comments on the concept of ‘““ material
reciprocity” (ibid.), while the Government of the
Netherlands had referred in its comments to the
proposal for a new article 10 bis made by EEC (ibid.,
sect. C, 6, para. 15).

39. With regard to the term ‘“‘material reciprocity”,
he would draw attention to the comments he had
made in connexion with article 2, paragraph (e)
(A/CN.4/309 and Add.1 and 2, paras. 91-96). In his opi-
nion, that expression was not satisfactory, but he was
unable to suggest a better one and would welcome
any proposal to improve it. The main thing was to
define it in article 2, for the definition was more im-
portant than the term itself. The Commission had al-
ready stated that it was in favour of article 10. He
was therefore of the opinion that the article should
be retained as it stood, subject to amendment of the
expression ‘“‘material reciprocity” during the con-
sideration of article 2. For the time being, it would be
desirable that the Commission agree that articles 8,
9 and 10 were relevant and should be retained in the
draft.

40. Mr. CALLE y CALLE supported the substance
of articles 8, 9 and 10, but if article 10 was intended
as the logical counterpart to article 9, then he would
suggest that the words “the condition™ be altered to
“conditions”, the plural form being essential, as in
article 9. There was also a slight discrepancy between
article 10 and article 18 (Commencement of enjoy-
ment of rights under a most-favoured-nation clause)
which, in his view, should be corrected. Under the
second part of paragraph 2 of article 18, the actual
treatment would follow communication of the con-
sent, whereas under article 10 the two would auto-
matically coincide.

4]1. The broad basis on which LAFTA rested was
the application of the most-favoured-nation clause.
That was provided for in article 18 of the Montevideo
Treaty,”? which was very similar to the most-
favoured-nation clause in the General Agreement on
Tariffs and Trade. As was explained in the summary
and conclusions of LAFTA’s plan of action for the
application of the clause (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. C, 8, annex I), the unconditional
character of the most-favoured-nation clause had in-
itially predominated. Subsequently, however, the
legal validity and relevance of that approach had been
called into question, for it conflicted in practice with
another basic principle of the Treaty, namely, that of
reciprocity, which some countries regarded as the
cornerstone of the system. It had been recognized
that application of the clause should be based upon
equitable and reasonable reciprocity, and the need to
grant equivalent compensation had implicitly estab-
lished the supremacy of the principle of reciprocity
over that of the most-favoured-nation clause.

42, He mentioned those facts simply to show that
material reciprocity was not the only criterion in the
application of the most-favoured-nation clause; there
were others too, such as reasonable and equitable
conditions and virtually equivalent compensation.
That, in his view, was a concept that should be

12 Treaty establishing a free-trade area instituting LAFTA,
signed at Montevideo on 18 February 1960. See Official Records
of the Economic and Social Council, Thirtieth Session, Supplement
No. 4, annex IIL.
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brought out clearly in the commentary, even if it
were believed to be covered by article 8, which al-
lowed the parties a measure of freedom to contract,
or by article 26 (Freedom of the parties to agree to
different provisions). In their existing wording,
articles 8, 9 and 10 referred solely to the concept of
material reciprocity.

43. Mr. SCHWEBEL said he found the dismissal of
the conditional most-favoured-nation clause, in the
commentary to articles 8, 9 and 10 somewhat pre-
mature. A few such clauses still survived in treaties be-
tween the United States of America and other States.
Consequently, while paragraph (31) of the commen-
tary was accurate in stating that the conditional
clause had ‘‘virtually disappeared”, he considered
that paragraphs (10) and (11) tended to overstate the
case. He therefore suggested that, in paragraph (19),
the word ‘“almost” be added before the word
‘“completely” and that, in paragraph (11), the word
*largely” be added after the word “now”.13

44. He would be interested to hear the Special Rap-
porteur’s views, as well as those of the other mem-
bers of the Commission on the EEC proposals re-
garding reciprocity (A/CN.4/308 and Add.l1 and
Add.1/Cil.1, sect. C, 6, para. 15).

45. Mr. TSURUOKA said that, at the next meeting,
he intended to submit a number of amendments to
articles 8, 9 and 10.

46. Mr. RIPHAGEN said he found it difficult to
discuss articles 8, 9 and 10 without reference to the
new article 10 bis proposed by EEC (ibid.) and re-
ferred to in the Netherlands Government’s comment
(ibid., sect. A). It would be helpful if the Commis-
sion could take the proposed article into account dur-
ing its discussion, since it dealt with the question of
the effect of a most-favoured-nation clause made
subject not to material reciprocity but to other con-
ditions.

47. Mr. JAGOTA said his impression was that,
while the distinction between conditional and uncon-
ditional clauses, as they applied to most-favoured-
nation treatment, had held good in the past, the same
could not be said of the future.

48. In prescribing rules of general application, cer-
tain major trends had to be borne in mind. One such
trend was the proliferation of associations formed for
the purpose of promoting various aspects of trade
and commerce and of development in general. Such
associations were of two kinds. On the one hand,
there were associations such as EEC, which had the
capacity to enter into agreements containing a most-
favoured-nation clause and which, it had been
agreed, fell outside the scope of the draft articles. On
the other, there were associations formed by develop-
ing countries for the purpose of negotiating special
benefits in the interests of development. The latter
generally had to be reconciled within the context of

13 See Yearbook... 1976, vol. 11 (Part Two), pp. 24 and 27, doc.
A/31/10, chap. II, sect. C, commentary to articles 8, 9 and 10.

the operation of the most-favoured-nation clause
and, in so far as they did not have a separate legal
personality, the draft articles would apply.

49. A country might join a number of associations
or groupings, under each of which special but differ-
ing benefits in the sphere of commerce and trade
were negotiated and a special régime established. In-
dia, for example, had concluded a tripartite agree-
ment with Yugoslavia and Egypt for the establish-
ment of a mutually beneficial arrangement in regard
to customs and other matters, for which no special
machinery having a separate legal personality existed.
It was likewise party to the Bangkok Agreement,'
which again involved an arrangement for the grant-
ing of mutual benefits. In all such cases, the ques-
tion arose as to which of the benefits granted by a
country to a group of others in the same association
would apply under the most-favoured-nation clause,
by virtue of the draft articles, to the members of an-
other association. That situation was not covered by
article 21 (The most-favoured-nation clause in rela-
tion to treatment under a generalized system of pref-
erences). It was in that respect that the element of
conditionality might arise, and the Commission
should consider whether that condition should be ex-
pressed in terms of material reciprocity or in some
other form. For example, if India agreed to accord
the same privileges to the members of one group as
it gave to those of another, but only in so far as it
was able to do so or subject to its best endeavours,
that would amount to a condition in regard to the
application of the most-favoured-nation clause to the
other beneficiaries to which it had also granted ben-
efits. His question, therefore, was whether that type
of problem should be regarded as involving condi-
tions of reciprocity or of the application of the most-
favoured-nation clause, or whether it should be re-
garded as falling within the scope of rights under the
most-favoured-nation clause.

50. He also wondered whether it was accurate to
talk of only two types of most-favoured-nation
clause, conditional and unconditional, the sole condi-
tion being that of material reciprocity, or whether
there might not also be an intermediate position. If
so, that should be anticipated in the drafting of
articles 8, 9 and 10; if not, the situation was perhaps
covered by article 11.

The meeting rose at 6 p.m.
14 First agreement on trade negotiations among developing

member countries of ESCAP. For text, see TD/B609/Add.1 (vol.
V), pp. 177-187.
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Mr. Jagota, Mr. Njenga, Mr. Quentin-Baxter, Mr. Reu-
ter, Mr. Riphagen, Mr. Sahovi¢, Mr. Schwebel, Mr.
Sucharitkul, Mr. Tabibi, Mr. Tsuruoka, Mr. Ushakov,
Sir Francis Vallat, Mr. Verosta.

The meost-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ArTICLE 8 (Unconditionality of most-favoured-nation
clauses),

ARTICLE 9 (Effect of an unconditional-most-favoured-
nation clause), and

ARTICLE 10 (Effect of a most-favoured-nation clause
conditional on material reciprocity)! (continued)

1. Mr. USHAKOV (Special Rapporteur), referring to
Mr. Jagota’s comments at the previous meeting,
wished to explain the difference between a conditional
and an unconditional most-favoured-nation clause.
Any most-favoured-nation clause involved con-
ditions, if only so that its scope should be clearly de-
fined, but conditions of that kind did not make it a
conditional clause. For a clause to be conditional, the
granting State had to undertake to accord to the ben-
eficiary State the same treatment as that which it ac-
corded to a third State, provided that the beneficiary
State accorded to it some counterpart equivalent to
that which it received from the third State. Con-
ditional most-favoured-nation clauses had been com-
mon in treaties until after the First World War. It
had then been realized that clauses of that kind could
give rise to enormous difficulties, for it was hard to
determine whether the granting State had received
the equivalent treatment it had requested from the
beneficiary State and whether such treatment was
equivalent to that it had received from the third
State. In such circumstances, it was always possible
to block the granting of most-favoured-nation treat-
ment. It was thus for practical reasons that States had
stopped including conditional most-favoured-nation
clauses in their agreements. In the absence of explicit
conditions of material reciprocity, most-favoured-
nation clauses had, accordingly, been deemed to be
unconditional.

2. At the previous meeting, Mr. Jagota had also
pointed out that the granting State and the bene-
ficiary State could agree on any condition they
wished. Thus the granting State could untertake to
accord to the beneficiary State any treatment it ac-
corded to a third State, with the exception of that
which it accorded to a group of States. In his own
opinion, however, a clause containing such a con-
dition was not a most-favoured-nation clause; it was,

! For texts, see 1488th meeting, para. 33.

at best, a favoured-nation clause. Thus the favours
that the granting State extended to a group of States
and refused to extend to the beneficiary State might
be greater than those it extended, in the same area,
to a certain third State. If the granting State confined
itself to extending favours to a single third State, a
most-favoured-nation clause might be said to exist; if
it extended favours to a large number of States, how-
ever, a genuine ‘'most-favoured-nation clause”,
within the meaning of the term as used in the draft,
could not be said to exist. Any restriction ratione
personae prevented the clause from being a most-
favoured-nation clause. It was obvious that such a
clause could nevertheless apply with the mutual con-
sent of the States in question and that there were
numerous general exceptions under international law,
such as the one that applied to land-locked States.

3. The CHAIRMAN recalled that it had been sug-
gested that the Commission consider the new article
proposed by EEC (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. C, 6, para. 15) for insertion after
article 10. Any member wishing to comment on that
proposal was of course free to do so.

4. Mr. USHAKOV (Special Rapporteur) said that,
according to EEC, account should be taken of the de
facto differences in trade conditions resulting from
differences in economic systems. That applied not
only to countries with centrally planned economies
and market-economy countries, but also to industri-
alized and developing countries. But aside from any
political and economic considerations, the proposed
article 10 bis would lead to the interpretation of an
unconditional clause as a conditional clause, inas-
much as, under that provision, a clause that did not
actually contain a condition for real reciprocity of ad-
vantages should be interpreted as implying a con-
dition of material reciprocity. The idea defended by
EEC, as expressed in article 10 bis, was certainly not
acceptable.

5. Mr. SUCHARITKUL said he had the impression
that the legal concept of reciprocity was going to
cause some legal and technical difficulties. He noted,
incidentally, that reference had constantly been made
to reciprocity of treatment, but never to identity of
treatment.

6. The order of the articles under consideration
seemed logical. It was appropriate to state first the
general principle of unconditionality in the form of a
presumption: unless the parties to a treaty otherwise
agreed, a most-favoured-nation clause was presumed
to be unconditional. The following article, relating to
the effect of such a clause, gave rise to some diffi-
culty. The application of a most-favoured-nation
clause always involved three States: the granting
State, the favoured State and the beneficiary State.
He was not sure whether reciprocity could operate
twice. The favours the granting State extended to the
favoured State might already be subject to a con-
dition of reciprocity. In such a case, would the direct
application of article 9 lead to the cancellation of the
condition of reciprocity contained in the agreement



68 Yearbook of the International Law Commission, 1978, vol. I

between the granting State and the favoured State?
It was difficult to answer that question and certainly
neither article 8 nor article 9 could do so. The diffi-
culty could, moreover, take a different form: if the
agreement between the granting State and the ben-
eficiary State contained a most-favoured-nation clause
that was expressly considered to be unconditional,
would that clause cancel out the condition of reci-
procity between the granting State and the favoured
State?

7. The expression ‘“material reciprocity’” was also
unclear. In most cases, States sought, by means of a
most-favoured-nation clause, to grant one another
practical advantages. ‘‘Material reciprocity” should
therefore be understood to mean some practical or
tangible reciprocity. In English, however, that expres-
sion could be taken as meaning proportionate or sub-
stantial reciprocity. The solution to that problem was
perhaps to be found in article 2,2 paragraph (e), where
“material reciprocity” was defined, but he was not
sure that the explanation offered was really adequate.

8. It was uncertainties of that kind that had
prompted Mr. Jagota to ask a number of questions.
The Special Rapporteur had answered them by refer-
ring to articles 21 to 23 of the draft, which related to
general exceptions under international law. In that
connexion, he would point out that, under'article 26,
the granting State and the beneficiary State were free
to agree on provisions other than those contained in
the draft. They would therefore be free to agree on
a clause similar to the one contained in the article
10 bis proposed by EEC. With regard to that provi-
sion, he would merely point out that, although the
purpose of a most-favoured-nation clause was usually
to ensure non-discrimination, there were a great
many exceptions, particularly in favour of land-
locked States and with regard to treatment extended
to continguous State to facilitate frontier traffic or to
treatment extended under a generalized system of
preferences. The world was thus divided into several
categories of States, depending on their geographical
location or their level of economic development. It
was true that the treatment accorded by a developed
State to developing countries under a generalized sys-
tem of preferences did not necessarily apply to devel-
oped States, even when there was a most-favoured-
nation clause, but any attempt to cater for other cat-
egories of that kind, which would not normally be ac-
cepted, would require some very thorough prelimi-
nary study.

9. Mr. TABIBI said that most-favoured-nation treat-
ment necessarily implied a favour granted by certain
States to other States. In the absence of such a
favour, there could be no question of most-favoured-
nation treatment. In that sense, article 10, dealing as
it did with the condition of material reciprocity,
differed in concept from articles 8 and 9, which dealt
with the unconditionality of most-favoured-nation
clauses and their effect, as well as from the draft

2 See 1483rd meeting, foot-note 1.

articles as a whole, which were designed to promote
trade and mutual co-operation. It had been the view
of many members of the Sixth Committee of the
General Assembly that a conditional clause would do
little to assist the cause of the Third World, since
such a clause necessarily implied some kind of com-
pensation on the part of the economically weaker
beneficiary developing nations.

10. There was the further question of the position
of the land-locked countries. In an arrangement, say,
between India and Nepal relating to transit facilities,
Nepal, having no port, would find it impossible to of-
fer the same kind of facilities to India. Admittedly,
reciprocity was mentioned in the 1958 Convention on
the High Seas’ and also in the 1965 Convention on
Transit Trade of Land-locked States,* but the time
had come to recognize that, in some situations, ma-
terial reciprocity was not a practical proposition.

11. On that basis, he could accept draft articles 8
and 9. He could also accept article 10, although he
regarded a condition of material reciprocity as more
in the nature of a trade bargain between two coun-
tries and therefore not truly in keeping with the
character of a most-favoured-nation clause,

12. He agreed with the Special Rapporteur regarding
the new article proposed by EEC, but some further
explanation of its content and purport was required.

13. Mr. JAGOTA said the remarks he had made at
the previous meeting had been addressed to the way
in which the application of the most-favoured-nation
clause to trade and commerce might be expressed in
terms of the draft, bearing in mind developments in
the modern world. The commentary to articles 8, 9
and 10 brought out clearly the distinction between
conditional and unconditional clauses. It also sug-
gested that the former did not apply to trade and
commerce, but only to matters such as consular re-
lations. That might well have been true historically,
but developments, both past and future, made it ne-
cessary to ascertain the extent to which such clauses
were covered by the draft articles.

14. It was internationally recognized that developing
countries should be free to enter into various types
of association or arrangement for the purpose of pro-
moting their economies and extending their trade
and commerce. An association such as a customs
union or free-trade area clearly did not fall within the
scope of the draft articles. A group of developing
countries might, however, enter into an arrangment
for their mutual development and assistance which
provided for the application of most-favoured-nation
treatment as between themselves. That was by no
means an unusual occurrence. The question then
arose of the application of the benefits under that ar-
rangement to another grouping to which the coun-
tries in question might also be a party. If the clause
were defined in absolute terms, the effect would be

3 United Nations, Treaty Series, vol. 450, p. 83.
4 Ibid., vol. 597, p. 3.
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that the benefits negotiated between one group of
developing countries would apply automatically to
another group. That, in his view, was an entirely un-
realistic approach. He had referred in that connexion
to the Tripartite Agreement on Trade Expansion and
Economic Co-operation among India, the United Arab
Republic and Yugoslavia, as well as to the Bangkok
Agreement,’ to which several countries, including In-
dia, were parties. Similarly, 16 developing countries
were parties to the GATT Protocol relating to Trade
Negotiations among Developing Countries, and each
of them might enter into special arrangements.

15. If it were simply a matter of applying the most-
favoured-nation clause, subject to the condition of
material reciprocity, then the draft articles would not
cause any difficulty. Such a clause could, however,
be so worded as to give rise not to the automatic but
to the qualified or conditional application of the ben-
efits enjoyed by the members of one groupint to
those of another. He had in mind, for example, a
condition providing that the members of the group-
ing should use their best endeavours to apply any
such benefits, or that such benefits should be applic-
able given a certain balance of convenience. The
next question, therefore, was whether such a pro-
vision should be regarded as a conditional application
of the most-favoured-nation clause, and therefore as
being covered by draft articles 8, 9 and 10, or as an
exception, in which case it would fall either under
article 21 (The most-favoured-nation clause in relation
to treatment under a generalized system of prefer-
ences) or under article 3 (Clauses not within the
scope of the present articles). Alternatively, it could
perhaps be dealt with under draft article 26 (Freedom
of the parties to agree to different provisions).

16. The Commission should take note of what was
an increasingly common occurrence and at least in-
dicate whether it regarded that occurrence as a con-
dition or an exception to the most-favoured-nation
clause, or as a matter on which the parties had com-
plete freedom of action.

17. Mr. USHAKOV (Special Rapporteur) said that
the problem raised by Mr. Jagota came under article
15, and that it would be premature to discuss the
question of the right of the beneficiary State to the
treatment extended by the granting State to a third
State under a multilateral agreement. The special
case of customs unions and similar associations of
States should be left until later.

18. Mr. TSURUOKA proposed some amendments
to be articles under consideration. First, in article 8,
the words ‘““is unconditional” should be replaced by
the words “shall be deemed to be unconditional”,
which were more accurate because they expressed the
idea of presumption on which the article was based.
In additiion, the reservation at the end of the article,
reading ““unless that treaty otherwise provides or the
parties otherwise agree”’, might simply be replaced by

5 See 1488th meeting, foot-note 14.

the words “unless the partiecs otherwise agree”,
which would fully cover the situation in which the
treaty otherwise provided. Next, in article 9, the
words ““without the obligation to accord material reci-
procity to the granting State’” might be replaced by
the words ‘‘immediately upon the coming into force
of such a clause and without conditions™. Lastly, in
article 10, since the right of the beneficiary State to
most-favoured-nation treatment arose as soon as the
clause entered into force, material reciprocity was
only a condition for the exercise of that right. He
therefore proposed that the words ‘‘acquires the
right” be replaced by the words ““is entitled”.

19. Mr. REUTER regarded Mr. Tsuruoka’s proposal
to replace the words *‘is unconditional™ in article 8
by the words ““shall be deemed to be unconditional™
as of fundamental importance. He could accept
article 8 only with that amendment, and even then

with some reservations.

20. The Commission had to decide whether it in-
tended to study certain legal devices in the abstract
or from the point of view of their current practical
utility. The commentary and the report of the Special
Rapporteur showed that conditional clauses had at
one time been in favour but were no longer used. If
it were true that that time had passed and had been
succeeded by an era without conditional clauses, then
it would have to be said that the international com-
munity had already entered the next era. States, par-
ticularly developing countries, no longer wanted ab-
stract equality. Just as, at the internal level, indivi-
duals were no longer satisfied with purely nominal
equality, so, at the international level, States also
aspired to genuine equality.

21. It was therefore not enough to say, as the Com-
mission was saying, that the unconditioanl clause
was the most important. In its proposed article 10 bis
(A/CN.4/308 and Add.l and Add.1/Corr.1, sect. C,
6, para. 15), EEC had expressed, albeit somewhat
clumsily, the idea that the presumption of the uncon-
ditionality of a most-favoured-nation clause was not
acceptable for exchanges of goods and services be-
tween countries with different social and economic
systems. He was therefore of the opinion that, at
least, a reference should be included in articles 8, 9
and 10 to the succeeding articles of the draft. How-
ever valuable it might be for industrialized States, the
presumption of unconditionality was no longer valid
in international relations. History had taken its
course, and conditional clauses were now reappear-
ing. For example, the treaty concluded between EEC
and China contained a most-favoured-nation clause
drafted in terms that clearly showed that China did
not want abstract equality. The same was true of all
other developing countries. That should therefore be
taken into account from the outset. )

22. Mr. NJENGA agreed that the Commission
should revert to the important question raised by Mr.
Jagota when it considered the most-favoured-nation
clause as it applied to relations between developing
countries inter se.
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23. The reason why he was unable to support the
new article proposed by EEC was that the proposal
was based on the assumption that there were only
two economic and social systems: that of the devel-
oped market-economy countries and that of the so-
cialist centralized-economy countries. In fact, there
were many others. The existence of those two sys-
tems did not justify the creation of another category
of conditional clause, which would be the effect if
the relationship between those systems were omitted
from the scope of the unconditionality of the most-
favoured-nation clause. He also found the wording of
the proposed new article somewhat difficult to under-
stand. Who, for instance, would decide whether
most-favoured-nation treatment would lead to “an
equitable distribution of advantages and obligations
of comparable scale’’? In his view, the very purpose
of most-favoured-nation treatment was to remove
discrimination in trade.

24. Further, he could not agree that it was only un-
der socialist systems that government interests
played a part in national trade; even in industrialized
countries they did so to a greater or lesser degree. In-
deed, developing countries had found that when their
textile industries had gained an advantage over those
of developed countries, barriers had suddenly been
erected—by governments, not by industry.

25. Trade and commerce in developing countries
were in the hands both of State bodies and of free
enterprise, and consequently could not be classified
according to one system or another. Once exceptions
were introduced on that basis, varying degrees of dis-
crimination in trade would sooner or later inevitably
appear. Qualifications in specific cases, such as in the
trade agreements between EEC and China referred to
by Mr. Reuter, were quite justified, but such quali-
fications should not be made the subject of general
rules in the draft articles. That would merely pave
the way for a built-in mechanism in trade, based not
only on social and economic but also on political cri-
teria, and to provide for that type of hidden discrimi-
nation would be doing a disservice to the develop-
ment of international law.

26. Mr. RIPHAGEN said that possibly the most im-
portant of all the draft articles were articles 25 (Non-
retroactivity of the present articles) and 26 (Freedom
of the parties to agree to different provisions).

27. He fully agreed that, in its unconditional form,
the most-favoured-nation clause was representative
of an era in international economic relations that was
now long past. The various exceptions to the clause,
as well as the conditions to which it was made sub-
ject and the scope of its subject-matter, were all in
fact one and the same thing, namely, exceptions to
the principle of non-discrimination. The Commission
would do well to make that clear, either in the body
of the draft articles or in the commentary.

28. There was something to be said for making an
objective difference between the various systems of
trade, for if different treatment were accorded to
cases that were objectively different, then in effect

there was no discrimination at all. That indeed was
the basis on which treatment was accorded to devel-
oping countries, just as it was the basis for the fact
that the treatment accorded to parties within an in-
tegration scheme differed from that accorded to par-
ties outside the scheme. Such differences were a re-
ality, and articles 8, 9 and 10 should be reworded to
reflect that fact. Mr. Tsuruoka had made some inter-
esting suggestions in that connexion.

29. Lastly, he noted a certain contradiction between
article 10, which provided that the beneficiary State
acquired the right to most-favoured-nation treatment
“only upon according material reciprocity” to the
granting State, and article 18, which dealt with the
same situation, but provided that the right of the
beneficiary State arose at the time of the communi-
cation by the beneficiary State to the granting State
“of its consent to accord material reciprocity™. In his
view, article 10 offered the better formulation. He
draw attention to the point because it was in the
nature of a sequel to what he regarded as an artificial
distinction between conditions, exceptions and the
scope of the subject-matter of the clause.

30. Mr. SAHOVIC wished to return to a number of
points that had already been mentioned by the Spe-
cial Rapporteur and that merited further study, par-
ticularly by the Drafting Committee, which would
have to find a suitable formulation for articles 8, 9
and 10. In the case of article 10, he still had some
doubts about the clause subject to the condition of
material reciprocity, particularly from the point of
view of terminology. While he had no specific sugges-
tion to offer, he thought the definition of ‘ material
reciprocity” given in article 2 should be made clearer
and the designation of the clause itself made stricter.

31. The Commission had considered the question of
the various categories of most-favoured-nation
clauses. Mr. Reuter had referred to the practical use
of the clause as an instrument in current inter-State
relations, mainly in the sphere of international trade.
He himself was in favour of a solution whereby the
unconditional clause would take precedence over the
clause conditional on material reciprocity. That idea
should be reflected in the draft. The Commission
would then be moving in the direction of a practice
that was in keeping with modern conditions. It was
obvious that, in practice, there were always cases that
called for special solutions, and solutions that were
exceptions to the rule; but, as was sometimes said,
it was the exceptions that proved the rule.

32. It was necessary to bear in mind the role played
by the most-favoured-nation clause in international
relations, especially in economic relations, and to
place it in a realistic setting. The clause, however,
was only one instrument among many in a world
that was trying to establish a new international econ-
omic order. For instance, account should be taken of
the Charter of Economic Rights and Duties of States,
article 26 of which enunciated the principles which
should provide the legal basis for trade among States,
regardless of any differences between their economic
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systems. He therefore had some doubts as to the
content of article 10 bis, in which it seemed that EEC
had attempted to formulate a saving clause that
would provide a solution to the problems faced by
States with different economic and social systems.
Incidentally, the Government of Hungary had com-
mented that the clause conditional on material reci-
procity applied only in certain non-commercial fields
and that application of that clause under trade agree-
ments might give rise to discrimination (A/CN.4/308
and Add.l and Add.1/Corr.1, sect. A). The clause
was thus under attack from both sides.

33. In his opinion, the solution would be to make
the formulation of article 10 more explicit, so as to
express the Commission’s intention more clearly, but
without changing the general tenor of the article.

34. Sir Francis VALLAT recalled that at the 1379th
meeting of the Commission he had commented that:

Mr. Ushakov was apparently seeking a form of absolute purity,
and absolute purity was rarely fruitful. If the most-favoured-
nation clause were to be defined according to the very strict inter-
pretation given by Mr. Ushakov, very few States would be likely
to accept the draft articles as a convention. The Commission
would thus be accomplishing very pure, but unfortunately alto-
gether fruitless work.6

Those comments had been made in connexion with
what had at the time been draft article D, but they
were equally applicable to articles 8, 9 and 10, which
were concerned with the application of the provisions
of the draft and therefore could not be separated
from the provisions themselves, in other words, from
the draft as a whole.

35. At the twenty-eighth session, he had been vir-
tually alone in expressing such views, but now there
were signs that members were becoming conscious of
the fact that unduly rigid articles would not meet the
needs of the modern world. The Commission must
consider the relevance of the draft to the facts of
international life, and more particularly of international
trade and commerce, as they had developed since the
end of the Second World War. The set of articles un-
der study might have been appropriate at the end of
the nineteenth century, but with the emergence of
trade groupings, which were by no means unique to
Europe, the situation was now completely different.
It was quite wrong to present the problem purely in
terms of EEC, for such a course would blind the
Commission to the needs of the vast majority of
countries. As was pointed out in the comments by
EEC (ibid., sect. C, 6, para. 10), many customs union
agreements had been concluded which set aside the
most-favoured-nation clause, such as those of the
West African Customs Union, CARICOM, the Arab
Common Market and the Andean Group, while free-
trade areas were excluded from the scope of the
clause by many regional groups all over the world
such as CACM, EFTA, LAFTA and the New Zea-
land Australia Free-Trade Area.

6 Yearbook... 1976, vol. 1, p. 105, para. 33.

36. It was essential to take account of groups of
that kind if the draft were to have any bearing on
trade relations among the States concerned. In that
context, the strict and rigid formulation of articles 8,
9 and 10 was quite inappropriate. The rules they con-
tained were stated as absolutes, almost as if, being
derived from the definition of the most-favoured-
nation clause, they were a kind of jus cogens, which
they certainly were not. Admittedly, the matter
might be rectified to some extent by means of escape
clauses, but it was not a valid approach to start out
with three articles that were intrinsically irrelevant to
modern commercial life and then, in effect, to indi-
cate to the majority of States that they could contract
out of the articles if they considered them unaccept-
able.

37. Part of the difficulty was that the Commission
was dealing with the problem of interpreting a par-
ticular kind of clause contained in a large number of
treaties and it could not take into account the con-
text, the object and purpose of the particular treaty
and all the other elements that must affect interpre-
tation. The task was not a hopeless one, but every
effort should be made to avoid the trap of undue
rigidity and, what was worse, a rigidity which, in the
case of articles 8, 9 and 10, also suffered from its
own inbuilt ambiguity. In explaining the meaning of
the terms ‘“‘conditional” and ‘‘unconditional”, the
Special Rapporteur had very properly distinguished
between a condition that was part of the content of
treaty provision and a condition that brought that
provision into operation. If it was true that articles 8,
9 and 10 were concerned with the content of the pro-
vision and not with the condition that might bring
that provision into operation, the articles should be
formulated more clearly. Some form of aid to inter-
pretation was also required; otherwise, it would be
very difficult to distinguish in a given case between
something that was an integral part of a treaty pro-
vision and something that brought that provision
into operation.

38. Obviously, the new article proposed by EEC
(ibid., para. 15) was not drafted in the kind of
language normally employed by the Commission. Ne-
vertheless, very careful consideration should be given
to including in the draft a provision that expressed
the idea contained in the EEC proposal. He agreed
with Mr. Reuter’s comments concerning the proposed
article 10 bis. The Commission was faced with a
problem of very wide interest that merited examin-
ation in connexion with articles 8, 9 and 10, which, it
should be emphasized, had to be considered in rela-
tion to the remainder of the draft.

39. Mr. SCHWEBEL fully agreed that the set of
articles should endeavour to grapple with reality. Ac-
cordingly, despite drafting that was not altogether
clear or felicitous, the article proposed by EEC could
not, from the standpoint of its substance, be dis-
missed lightly. From the time of Aristotle, it had been
recognized that equality among unequals was inequi-
table. As Mr. Reuter had rightly pointed out, the
matter was of universal concern, and not simply one
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of East-West concern. However, the Commission
could not ignore the fact that there were differences
in the responsiveness of market-economy countries
and countries with a centrally planned economy to
most-favoured-nation provisions in the trade sphere.
For example, unlike the case of market-economy
countries, imports into countries with a centrally
planned economy did not respond to reductions in
tariffs. Mr. Njenga had been right to emphasize that
the matter was one of degree and that the countries
of the modern world often had mixed economies, but
differences of degree could have a very substantial
effect on reality—reality which had to be properly as-
sessed by the Commission. In short, he shared the
approach taken by Mr. Reuter, Mr. Riphagen and Sir
Francis Vallat. The draft must cope with a very real
problem but he did not think that any member of the
Commission had as yet established in optimum
fashion the way in which that to be done.

40. Mr. VEROSTA, referring to Mr. Jagota’s remark
that several unions or groupings of States had recently
been established in Asia, said that it would be
interesting for the Commission to see the text of the
agreements in question in order to decide whether
they constituted exceptions or conditions of material
reciprocity. In any event, the Commission should
mention those groupings in the commentary; other-
wise, it might be accused of failing to take account
of the most recent developments.

41. Mr. USHAKOV (Special Rapporteur) said that
there seemed to be some confusion about the scope
of article 8. For example, he had difficulty in under-
standing why Mr. Reuter found it unacceptable.
Article 8 merely stated that a treaty between States
could contain either an unconditional clause or a
conditional clause. That was a matter of fact. The ar-
ticle enabled a State to insert in a clause any con-
dition of reciprocity it wished, in which case the clause
would be conditonal. In its commentary, however,
the Commission had noted that conditional clauses
no longer existed in the contemporary world. It was
possible, however, that that statement might be
somewhat exaggerated and that some treaties, such
as those to which Mr. Jagota had referred, in fact
contained conditional clauses.

42. The question of treaties concluded between
countries with different economic systems had also
been raised. The point to be decided was whether
there were conditional clauses in treaties between the
socialist countries of eastern Europe and the capitalist
countries. Although that was a possiblity, there cer-
tainly were not any such clauses in the agreements
concluded by the Soviet Union and the capitalist
countries, in which the most-favoured-nation clause
was always granted without conditions and without
compensation. The idea that had served as a basis for
the draft had been that clauses conditional on ma-
terial reciprocity sometimes existed, for example, in the
sphere of diplomatic and consular relations. That did
not mean, however, that States could not conclude
agreements containing conditional clauses: they were
quite free to do so.

43. It would not be easy to draft a text that took ac-
count of the very rare cases in which the conditional
clause required certain compensation for the grant of
most-favoured-nation treatment. The Commission
had not ruled out such cases, since article 8 con-
tained the proviso ‘“‘unless that treaty otherwise pro-
vides or the parties otherwise agree”. In the belief
that conditional clauses no longer existed or were ex-
tremely rare, the Commission had considered it un-
necessary to draft a special article on the operation or
application of such clauses. It would of course be
possible to come back to that question, although, in
its commentary, the Commission had unanimously
agreed that only unconditional clauses or clauses
conditional on material reciprocity were now in use.
It might be possible to find a more appropriate way
in which to express the idea of material reciprocity,
but in economic relations such reciprocity was prac-
tically impossible; it existed only in diplomatic re-
lations or private law relations.

44. The ideas on which articles 8, 9 and 10 were
based were perfectly clear and should not give rise to
any objections. It would of course be possible to im-
prove the wording, and he would welcome any sug-
gestion for that purpose.

45. Mr. SUCHARITKUL, referring to the discus-
sion on article 10 bis proposed by EEC, said that the
countries of Asia, for example, were endeavouring to
promote economic co-operation by establishing re-
gional groupings, but that they had discovered that
the operation of the most-favoured-nation clause was
an obstacle to such co-operation. Perhaps one way
out of the difficulty was that proposed in article 26
of the draft, namely, the so-called freedom to con-
tract. In fact, however, it was frequently difficult to
bring negotiations to a successful conclusion, since
the other party or parties wanted to continue to enjoy
the benefit of most-favoured-nation treatment, at the
expense of the particular group of developing coun-
tries. Reference had already been made to wider co-
operation throughout Asia, the context of ESCAP, in
the areas of trade, commerce and the exchange of
goods and services, and to the fact that such special-
ized treatment should be excluded from existing
most-favoured-nation clauses.

46. Mr. Jagota had aptly observed at the previous
meeting that a country might belong to more than
one regional grouping. Thailand, for instance, be-
longed not only to ASEAN, the members of which
had the same social and economic structure, but also
to the Committee for Co-ordination of Investigations
of the Lower Mekong Basin, which consisted of
Thailand, the Lao People’s Democratic Republic, Viet
Nam and Democratic Kampuchea, whose resumed
participation in the Committee was awaited. It was a
local geographical grouping, but the social and econ-
omic structure of Thailand was different from that of
the other members. The aims of such groupings went
beyond the matters dealt with in articles 22 and 23,
namely, frontier traffic and the rights and facilities
extended to a land-locked State. The countries of
Asia wanted to be able to develop their economies in
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co-operation with their neighbours, without being
hindered by the operation of the most-favoured-
nation clause.

47. The CHAIRMAN asked whether members of
the Commission thought that articles 8, 9 and 10
could now be referred to the Drafting Committee.

48. Mr. QUENTIN-BAXTER said he was well
aware of the tradition that the Commission’s Draft-
ing Committee was much more than a body that
dealt with matters of form. In the current instance,
however, the real subject of debate was whether the
Commission proposed to alter radically the entire
basis of the draft articles or whether it intended to do
what was more usual on second reading of a draft,
namely, to note any discrepancy or any need for ad-
justments to the text. The answer depended perhaps
on the view taken by the Commission as to the role
of the draft articles when they were completed. If the
draft was to regarded as a dominant set of provisions
in international law, very careful consideration must
be given to the matters raised so graphically in the
course of the discussion, namely, the developments
that had taken place in the sphere of trade and the
fact that many States of all kinds in all parts of the
world found the institution of the most-favoured-
nation clause an obstacle rather than a help.

49. The previous Special Rapporteur for the topic,
Mr. Ustor, despite his devotion to the task of de-
scribing the operation of the most-favoured-nation
clause accurately in law, had never sought to claim
a primary place for his work. He had considered that
it was sufficient to describe an institution so as to
enable government lawyers and others to interpret
existing treaties and decide how far they wished to
depart from the principles enunciated in the draft
when drawing up new clauses. It might be affirmed
that the draft was describing a situation that had
been overtaken by new developments, particularly at
the multilateral level, but the work was none the less
a contribution of high scholarship that made it easier
to gain an understanding of complex institutions in
the modern world.

50. Personally, he was not yet persuaded that the
Commission should, or indeed could, fundamentally
alter the basis and the proportions of the draft
articles. If the draft appeared to claim for itself too
absolute a status, that danger might be avoided by
making minor changes in the wording, or more prob-
ably by supplying careful, balanced commentaries. At
the current stage, however, he did not think that the
discussions in the Commisson provided an adequate
basis on which the Drafting Committee might deal
with articles 8, 9 and 10, although such a basis might
well emerge from consideration of the articles that
followed.

51. Mr. USHAKOV (Special Rapporteur) said that
the articles of the draft, in particular articles 8, 9 and
10 and articles 18 and 19, were all interrelated. The
Commission could of course decide to wait until it
had completed its consideration of the draft before
referring the articles as a whole to the Drafting Com-

mittee. He was not sure, however, whether that was
the best procedure to follow, or whether it was even
possible.

The meeting rose at 1.10 p.m.

1490th MEETING

Wednesday, 31 May 1978, at 10.10 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. Diaz Gonzalez, Mr. El-Erian, Mr. Francis,
Mr. Jagota, Mr. Njenga, Mr. Quentin-Baxter, Mr. Reu-
ter, Mr. Riphagen, Mr. Sahovi¢, Mr. Schwebel, Mr.
Sucharitkul, Mr. Tabibi, Mr. Tsuruoka, Mr. Ushakov,
Sir Francis Vallat, Mr. Verosta.

Visit of the Vice-President of the International
Court of Justice

1. The CHAIRMAN said that it was a great honour
to extend, on behalf of the Commission, a warm wel-
come to Mr. Nagendra Singh, Vice-President of the
International Court of Justice. Mr. Nagendra Singh
had been a distinguished member of the Commission
from 1967 until 1972, when he had been appointed
a judge of the Court. All members were familiar with
his well-known writing on international law and his
learned opinions delivered at the Court.

2. Mr. NAGENDRA SINGH (Vice-President of the
International Court of Justice) said that he had been
very touched by the kind invitation of the Commis-
sion to attend its meeting. It brought back many
pleasant memories and bore witness to the strength
of the ties that linked the International Court of Jus-
tice and the Commission. There was naturally a close
relationship between the Court as the adjudicator and
the Commission as the codifier of international law.
Without precise and unambiguous law the adjudica-
tor would be very handicapped, but codification of
international law without the existence of an adjudi-
catory body would be tantamount to law-making in
a vacuum. Justice needed both the judge and the
legislator. He wished the Commission every success in
its endeavours and was sure that its work would con-
tinue to command the admiration and respect of the
world.

The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

fItem 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ARTICLE 8 (Unconditionality of most-favoured-nation
clauses),
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ArTicLE 9 (Effect of an unconditional most-favoured-
nation clause), and

ArTicLE 10 (Effect of a most-favoured-nation clause
conditional on material reciprocity! (concluded)

3. Mr VEROSTA thought the best course would be
to refer articles 8, 9 and 10 to the Drafting Commit-
tee. By the time the Committee came to consider
them, it would have the benefit of the Commission’s
views on other important articles.

4, Mr. TSURUOKA noted that, although a number
of members had expressed concern regarding articles
8, 9 and 10, no specific proposal for their improve-
ment had been submitted. It must be acknowledged
that article 10 followed logically from article 8,
which recognized the freedom of the parties to con-
clude clauses accompanied by conditions. Article 26?2
also provided for the possibility for the parties to
agree to different provisions. However, article 10
dealt expressly only with the effect of clauses made
subject to the condition of material reciprocity. Pro-
vision should also be made, in the context of that
article and without jeopardizing the fundamental idea
underlying articles 8, 9 and 10, for the other con-
ditions that might accompany a most-favoured-nation
clause.

5. Jurists responsible for interpreting treaties had
sometimes been embarrassed by the fact that certain
trade treaties had contained a most-favoured-nation
clause relating to imports and had at the same time
established the right of the importing country to pro-
hibit or limit the imports in question for health or
other reasons. That question was obviously difficult
to resolve. Mention might also be made of the case of
most-favoured-nation clauses relating to the estab-
lishment of industrial activities, accompanied by the
condition that subjects of the beneficiary State might
enter the territory of the granting State only in order
to engage in the activities in question. Those were
not clauses conditional on material reciprocity. The
guestion therefore arose which draft article applied to
the case of the two types of clauses he had men-
tioned. The case would, in fact, seem to be covered
in article 8 by the phrase “unless... the parties other-
wise agree””, but the effect of those clauses was not
made clear in article 10.

6. He therefore suggested that a second paragraph
be added to article 10, dealing with the effect of a
clause made subject to a condition other than that of
material reciprocity, and reading:

*2. If a most-favoured-nation clause is made
subject to conditions other than the condition of
material reciprocity, the beneficiary State is entitled
to most-favoured-nation treatment either to the
extent permitted by such conditions or upon fulfil-
ling such conditions, as the case may be.”

I For texts, see 1488th meeting, para. 33.
2 See 1483rd meeting, foot-note 1.

7. Sir Francis VALLAT wished to ask the Special
Rapporteur whether article 8, by implication, dealt
only with the possibility of material reciprocity, or
whether it allowed for other conditions to be agreed
upon by the parties. If the latter were true, the text
should be clear in that regard. If, on the other hand,
articles 8, 9 and 10 were concerned solely with the
condition of material reciprocity, that should also be
made clear so that they did not give rise to disputes.
The problem should be looked at anew in the light
of the comments by Mr. Tsuruoka, particularly since
the Special Rapporteur had pointed out that the con-
dition of material reciprocity was a matter of the
past. It was rarely encountered in treaties in modern
times and was not essential to trade, which was the
most important sphere affected by the operation of
the most-favoured-nation clause.

8. Mr. JAGOTA recalled that at the 1488th meeting
Mr. Calle y Calle had pertinently commented that
article 9 used the word “conditions” in the plural,
whereas article 10 dealt only with one “condition”.
It would seem, therefore, that a most-favoured-
nation clause might be subject to different conditions,
and that article 10 was concerned only with the con-
dition of material reciprocity. In that case, there must
be a lacuna in the articles, but it could be filled by
adopting the sound proposal made by Mr. Tsuruoka.

9. Mr. USHAKOV (Special Rapporteur) said that, in
his opinion, article 8 did not state any legal rule. It
simply stated the obvious fact that clauses must be
unconditional or conditional. Article 9 stated the
legal rule applicable to the effect of unconditional
clauses. In article 10, the Commission had dealt
solely with a single category of conditional clauses,
namely, the clause made subject to the condition of
material reciprocity. The reason why the Commission
had followed that course was because it had found
that, in fact, there were no conditional clauses other
than clauses conditional on material reciprocity, and
those were virtually non-existent outside the sphere of
consular or diplomatic relations.

10. The question therefore arose whether there really
were other categories of conditional clauses. The
possibility was not ruled out, and article 8 already
made provision for it. Why then had the Commis-
sion not so far drafted any text relating to conditional
clauses in general? First of all for practical reasons,
because the Commission had actually found, as it
had indicated in its commentary, that in relations be-
tween States there were no conditional clauses other
than clauses conditional on material reciprocity. And
secondly, because if the Commission tried to estab-
lish rules governing the application of conditional
clauses, it would run up against innumerable difficul-
ties. The concept of material reciprocity, as defined in
article 2, was a specific concept, whereas there was
an infinite variety of conditional clauses. It would
therefore be very difficult to draft a text applicable to
the various categories of conditional clauses, since
provision would have to be made for solutions appli-
cable in each of the different cases. For the specific
case defined in article 2, it was possible to propose a
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specific solution and to make provision for its legal
consequences, but it would be difficult, if not impos-
sible, to propose such solutions for a large number of
different cases. How could anyone say at what time
the most-favoured-nation clause began to operate un-
der all imaginable conditions? Perhaps the agree-
ments cited by Mr. Jagota at the 1488th meeting con-
tained conditional clauses, and for his own part he
would be very glad to see the texts of the agree-
ments; but those texts would have to be interpreted
before there could be any certainty that the clauses
concerned really were conditional clauses.

11. Tt rested of course with the Commission to take
a decision on the subject of conditional clauses, but
personally he considered that the best course was to
refer articles 8, 9 and 10 to the Drafting Committee,
together with all the suggestions that had been made
in the course of the discussion.

12. Mr. TABIBI said that the time had come to take
a decision in respect of articles 8, 9 and 10. Articles 8
and 9 dealt with the unconditionality of most-
favoured-nation clauses and posed no difficulties, for
they were simply statements of fact. The Drafting
Committee should now consider those two articles,
together with article 10 and the amendment proposed
by Mr. Tsuruoka, although he had some doubt as to
whether article 10 dealt with a condition or a limi-
tation. The Commission could then go on to examine
article 11, which might to some extent affect the
three articles in question.

13. Mr. SUCHARITKUL said that the problem un-
der consideration had been made a good deal clearer
during discussion, particularly by the explanations of
the Special Rapporteur. In practice, most members
had come across examples of other types of con-
ditions, which might be described as conditions ratione
temporis, under which most-favoured-nation treat-
ment was enjoyed only from or up to a certain point
in time, or was made conditional on other factors.
Clearly, the Commission would have to take account
of such conditions.

14. He accordingly endorsed the proposal by Mr.
Tsuruoka, and suggested as an alternative for consider-
ation by the Drafting Committee a new article, article
10 bis, to be entitled ‘“‘Effect of a most-favoured-
nation clause subject to other conditions™ and
worded along the following lines:

“If a most-favoured-nation clause is made sub-
ject to other conditions, the beneficiary State ac-
quires or forfeits the right to most-favoured-nation
treatment only on fulfilment of or in accordance
with the conditions agreed upon.”

15. The CHAIRMAN said that if there were no
further comments, he would take it that the Com-
mission agreed to refer articles 8, 9 and 10 to the
Drafting Committee for consideration in the light of
the discussion.

It was so agreed.?

3 For consideration of the texts proposed by the Drafting Com-
mittee, see 1520th meeting, para. 2, and 1521st meeting, paras. 38-
43,

ARTicLE 11 (Scope of rights under a most-favoured-
nation clause) and

ARTICLE 12 (Entitlement to rights under a most-
favoured-nation clause)

16. The CHAIRMAN invited the Special Rappor-
teur to introduce articles 11 and 12, which read:

Article 11. Scope of rights under a
most-favoured-nation clause

1. Under a most-favoured-nation clause the beneficiary State is
entitled, for itself or for the benefit of persons or things in a
determined relationship with it, only to those rights which fall
within the scope of the subject-matter of the clause.

2. The beneficiary State is entitled to the rights under para-
graph 1 only in respect of those categories of persons or things
which are specified in the clause or implied from the subject-matter
of that clause.

Article 12. Entitlement to rights under a
most-favoured-nation clause

1. The beneficiary State is entitled to the rights under article 11
for itself only if the granting State extends to a third State treat-
ment which is within the field of the subject-matter of the most-
favoured-nation clause.

2. The beneficiary State is entitled to the rights in respect of
persons or things within categories under paragraph 2 of article 11
only if they

(a) belong to the same category of persons or things as these
which benefit from the treatment extended by the granting State to
a third State and

() have the same relationship with the beneficiary State as those
persons or things have with that third State,

17. Mr. USHAKOV (Special Rapporteur), intro-
ducing articles 11 and 12, wished to remind members
of the considerations on which the Commission had
based its drafting of those articles. As was indicated
in paragraph (1) of the commentary, the rule that was
sometimes referred to as ejusdem generis was gener-
ally recognized and affirmed by the jurisprudence of
international tribunals and by diplomatic practice.
However, although the meaning of that rule was
clear, its application and interpretation were not al-
ways simple, and the Commission had cited a num-
ber of cases that had been brought before various ju-
dicial or arbitral tribunals. Those who drafted most-
favoured-nation clauses were always confronted with
the dilemma whether to draft the clause in very gen-
eral terms, and risk impairing its efficacy if the ejus-
dem generis rule wre interpreted too strictly, or to
draft it in very explicit terms by listing its specific
spheres of applicaton, and risk producing an incom-
plete list. The difficulties encountered were made
very clear in paragraphs (10), (12), (13), (14) and (15)
of the commentary.

18. Article 11, paragraph 1, stated that the benefici-
ary State was entitled only to those rights which fell
within the scope of the subject-matter of the clause.
It was only in that area that the rights originated. For
example, if the clause related to shipping, the benefici-
ary State could not claim most-favoured-nation
treatment with respect to international trade. Para-
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graph 2 stipulated that the beneficiary State was en-
titled to the rights under paragraph 1 only in respect
of those categories of persons or things who or which
were specified in the clause or implied from the sub-
ject-matter of the clause.

19. There were two limitations on entitlement to
rights under a most-favoured-nation clause: first, the
scope of the subject-matter of the clause and the per-
sons and things specified in the clause and, secondly,
the scope of the right extended to the third State by
the granting State. Article 12, paragraph 1, dealt wth
the case in which the State itself was the beneficiary
and thus related more particularly to diplomatic or
consular relations. Paragraph 2 dealt with the case of
persons or things in the categories referred to in para-
graph 2 of article 11. The beneficiary State was en-
titled to rights under the clause only if those persons
or things (a) belonged to the same category of per-
sons or things as those who or which enjoyed the
treatment extended by the granting State to a third
State, and (b) had the same relationship with the
beneficiary State as those persons or things had with
the third State. In paragraph (19) the Commission
had explained why it had chosen that wording and
had not wished to delve into all the intricacies of the
notion of ‘“like products™.*

20. With regard to the comments on article 11, it
was appropriate to mention first the view expressed
by the Sixth Committee that the threefold condition
of similarity of subject-matter, category of persons or
things and relationship with the beneficiary State and
a third State, which must be fulfilled under articles
11 and 12, was in keeping with the free will of
the parties and with judicial practice (A/CN.4/309
and Add.l1 and 2, para. 165). That comment was
therefore favourable.

21. The Government of the Netherlands considered
that articles 11 and 12 were designed to set out the
ejusdem generis rule. It had expressed agreement with
the sense of the articles but had made two comments
on the wording used by the Commission
(A/CN.4/308 and Add.l and Add.1/Corr.1, sect. A).
The proposal to replace the words “the same rela-
tionship™ by the words “the same kind of relation-
ship” did not seem to improve the text. He would
point out that the words ‘“‘the same relationship”
had been chosen by the Commission after careful
thought.

22. The Government of Luxembourg had submitted
a written comment (ibid.) which, he considered, also
applied to article 4 and should be taken into con-
sideration thence forward.

23. He suggested that articles 11 and 12 be retained
as they stood, apart from drafting improvements—
although that could not be an easy matter. Neither
governments nor the international organizations had
raised any objections to articles 11 and 12, only some

4 Yearbook... 1976, vol. 11 (Part Two), p. 33, doc. A/31/10,
chap. II, sect. C, arts. 11 and 12, para. (19) of the commentary.

doubts concerning certain of the terms used and the
wording of the articles. Perhaps, therefore, the two
texts might be referred to the Drafting Committee.

24. Sir Francis VALLAT said that, in general, arti-
cles 11 and 12 were well drafted. The meaning of the
word “persons’, however, as used in the context of
relations between persons and States, required clari-
fication. When dealing with the most-favoured-
nation clause, it was necessary to cover not only natural
persons but also juridical persons, and to take ac-
count of the different terminology used in treaties
when referring to the latter. The Drafting Committee
should perhaps be asked to consider that point, with
special reference to the need for a definition of the
term “persons” in the draft articles.

25. The CHAIRMAN said that, if there was no
further comment, he would take it that the Commis-
sion agreed to refer articles 11 and 12 to the Drafting
Committee.

It was so agreed.®

ArTicLE 13 (Irrelevance of the fact that treatment is
extended gratuitously or against compensation)

26. The CHAIRMAN invited the Special Rappor-
teur to introduce article 13, which read:

Article 13. Irrelevance of the fact that treatment is
extended gratuitously or against compensation
The beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, acquires under a most-
favoured-nation clause the right to most-favoured-nation treatment
independently of whether the treatment by the granting State of a
third State or of persons or things in the same relationship with that
third State has been extended gratuitously or against compensation.

27. Mr. USHAKOV (Special Rapporteur) said that
article 13, like other articles of the draft, was con-
cerned only with an unconditional most-favoured-
nation clause. That point should perhaps be brought
out in the article.

28. Article 13 contained a very important rule for
the interpretation of the unconditional clause. In sub-
stance, the article meant that the beneficiary State
could claim the treatment extended by the granting
State to a third State, whether such treatment had
been extended gratuitously or against compensation.

29. In paragraph (1) of the commentary to article 13,
the Commission once again drew a distinction be-
tween conditional and unconditional clauses. It added
that the advantages extended by the granting State to
third States might be classified in a similar manner:
they might be granted unilaterally, as a gift, or against
compensation. If the granting State unconditionally
offered most-favoured-nation treatment to the ben-
eficiary State, the issue was whether the latter’s rights
were affected by the fact that the promises of the
granting State to the third State had made subject to
certain conditions or not. On that point, the practice

5 For consideralion of the texts proposed by the Drafling Com-
mittee, see 1521st meeling, paras. 34 and 35, and 36 and 37, re-
spectively.
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was inconsistent, as was apparent from the numerous
examples given by the Commission in its commen-
tary. For its part, the Commission had expressed its
belief that the rule stated in article 13 wads in conform-
ity with modern thinking on the operation of the
most-favoured-nation clause. For further details, he
would refer members to paragraphs (7) and (8) of the
commentary to the article.

30. With regard to oral comments, several represen-
tatives in the Sixth Committee had supported arti-
cle 13 and had in some cases expressed the view that
the rule stated was in conformity with modern think-
ing on the operation of the clause. Some had sug-
gested the addition of a provision to the effect that
the most-favoured-nation clause should either not
mention any condition at all or should formulate
such condition explicitly if a conditional clause was
involved. It had also been suggested that article 13
should be combined with article 8 so that article 13
would be subject to the exception contained in arti-
cle 8 regarding the principle of the independence of
the contracting parties (A/CN.4/309 and Add.l and
2, para. 170).

31. Among the written observations, he noted that
the Government of Luxembourg considered that arti-
cle 13 duplicated articles 8 and 9 concerning the
unconditionality of the clause (A/CN.4/308 and Add.1
and Add.1/Corr.1, sect. A). The Government of the
Netherlands, for its part, had raised the question
whether the principle enunciated in article 13 also ap-
plied if the requirement of material reciprocity were
laid down in the legislation of the granting State. If
a third State met that requirement and its nationals
thereby enjoyed a particular privilege, the beneficiary
State should certainly not be able to claim that privi-
lege without satisfying the requirement of material
reciprocity (ibid.). Article 13, however, was concerned
only with unconditional most-favoured-nation
clauses; in his opinion, therefore, the observations by
the Government of the Netherlands did not apply to
that article.

32. There was a certain relationship between arti-
cles 9 and 13. Article 9, which concerned the effect
of an unconditional most-favoured-nation clause, was
couched in general terms, which article 13 was spe-
cifically intended to define more precisely. Article 13
fulfilled a need and should therefore be retained,
although it should be made clear that it related only to
unconditional most-favoured-nation clauses.

33. Mr. SAHOVIC also agreed that it should be
made clear in the text that article 13 applied only to
an unconditional most-favoured-nation clause. The
reason why the Commission had referred to condi-
tional clauses in certain passages in the commentary
was essentially in order to show that a clause of that
type did not fall within the scope of article 13. More-
over, the words “gratuitously or against compen-
sation” might lead to misunderstanding. He had in fact
asked himself the same questions as the Government
of the Netherlands, and for that reason considered
that some clarification was necessary.

34. Mr. CALLE y CALLE said that he understood
the intent of article 13 to be that a most-favoured-
nation clause concluded between a granting State and
a beneficiary State would not be rendered conditional
by reason of any compensation or other condition at-
taching to treatment granted to a third State. If that
were so, then article 13, which dealt with the fact
that the conditions imposed on a third State were ir-
relevant to a relationship between the beneficiary and
granting States, should not be too closely linked to
articles 8 and 9, which concerned the conditionality
or unconditionality of such a relationship.

36. He noted that the Netherlands, in its comment
on article 13 (A/CN.4/308 and Add.l1 and
Add.1/Corr.1, sect. A), had expressed doubt as to
whether the argument advanced in paragraph (7) of
the commentary would obtain if a requirement of
material reciprocity were laid down in the legislation
of the granting State. In his view, the concern ex-
pressed by the Netherlands was met by the terms of
article 20 (The exercise of rights arising under a
most-favoured-nation clause and compliance with the
laws of the granting State).

37. Lastly, he suggested that, in order to bring the
Spanish version of article 13 into line with the Eng-
lish and French versions, the words ‘‘en interés de”
should be replaced by the words ‘‘en beneficio de”.

38. Mr. VEROSTA noted that, in the opinion of the
Special Rapporteur and Mr. Sahovié, article 13 con-
cerned only an unconditional most-favoured-nation
clause, whereas in the opinion of Mr. Calle y Calle
it might also relate to conditional clauses.

39. With regard to the wording, Sir Francis Vallat
had suggested that it should be made clear in
articles 11 and 12 that the term “persons™ referred to
juridical persons as well as natural persons. Since that
term also appeared in article 13, alongside the term
“things”, the clarification should perhaps be made in
article 2 (Use of terms).

40. Mr. SUCHARITKUL said that article 13
strengthened the presumptions in favour of the un-
conditionality of the most-favoured-nation clause. In
his opinion, the expression ‘‘gratuitously or against
compensation” should be understood as covering the
condition of material reciprocity. Article 13 was
therefore broader than articles 8§ and 9 in its effects.
It had the effect of eliminating the conditions of reci-
procity or other compensation conditions in favour
of the granting State. It also followed from the com-
bined effect of article 13 and the presumption of un-
conditonality that the beneficiary State was entitled
to more favourable treatment than the most favour-
able treatment originally extended to the third State.
That presumption appeared to be in conformity with
modern practice. It was interesting to note that, if
the granting State wished to preserve reciprocity, it
must make that an express condition. He wondered
whether, by weakening the position of the granting
State through the application of most favourable
treatment, it would not nevertheless be possible to
retain the balance sought by contemporary practice.
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41. Mr. USHAKOV (Special Rapporteur) said that
the treatment extended to the third State should be
automatically extended to the State that was the ben-
eficiary of an unconditional most-favoured-nation
clause, regardless of the relationships between the
granting State and the third State. Whether or not
those relationships entailed compensation, they con-
cerned only the granting State and the third State.
The fact that there was a conditional clause linking
them was irrelevant.

42. It might be asked whether reference should be
made, in article 13, to persons and things having a
specific relationship with the beneficiary State or with
the third State. In fact, article 13 concerned the right
to most-favoured-nation treatment and the expres-
sion “most-favoured-nation treatment™, according to
the definition given in article 5, covered not only the
States concerned but also persons and things in a de-
termined relationship with them.

43. It would probably be dangerous to define the
term “persons” as applying equally to juridical per-
sons and natural persons, as had been suggested.
There was, in fact, a wide variety of most-favoured-
nation clauses, and some might apply only to natural
persons and others only to juridical persons. Only by
examining each individual clause could jt be deter-
mined which type of person was concerned, and the
same applied to things.

44. Mr. JAGOTA said that, in his view, articles 13,
14 and 15 laid down rules of interpretation, and he
therefore agreed with Mr. Calle y Calle regarding the
intent of article 13. As he read it, that article referred
to the rights of a beneficiary State arising under a
most-favoured-nation clause. Those rights were inde-
pendent of the relations between the granting State
and a third State, so that such factors as the balance
of advantage as between those two States, their mo-
tivation, the conditions on which treatment was ex-
tended and the nature of any compensation were all
irrelevant. It was likewise irrelevant whether the
clause, as it related to the rights of the beneficiary
State, was conditional or unconditional; it could be
either, but that matter was in any event regulated sep-
arately under draft articles 8, 9 and 10. Thus, the
relations between the beneficiary State and the grant-
ing State were governed by the terms of the most-
favoured-nation clause together with any conditions
set forth in it, and did not necessarily have any con-
nexion with the relations between the granting State
and a third State. Viewed in that context, article 13
could serve as a useful caution to those who had to
negotiate and draft most-favoured-nation clauses.
They must ensure that any conditions were specified
in the clause, failing which it would not be possible
to rely on the relationship between the granting State
and a third State.

45. For those reasons, it should be made clear in
the commentary that articles 13, 14 and 15 laid down
rules of interpretation on the application of the most-
favoured-nation clause, and were not concerned with
the substance of the rights arising under such a
clause between a granting and a beneficiary State.

46. Mr. RIPHAGEN said that one of the difficulties
with articles 13, 14 and 15 was that, under the draft
articles, a conditional most-favoured-nation clause
was nonetheless a most-favoured-nation clause.
Those three articles, however, applied only in the
case of an unconditional clause, whereas articles 8, 9
and 10 covered conditional clauses as well. He there-
fore considered that articles 13, 14 and 15 should
specify whether the clause was conditional or uncon-
ditional.

47. Sir Francis VALLAT said it seemed apparent
from paragraph 173 of the Special Rapporteur’s report
(A/CN.4/309 and Add.l and 2) that article 13 was by
implication dependent on the assumption that arti-
cles 8, 9 and 10 dealt with the condition of material
reciprocity. If, however, article 10 (Effect of a most-
favoured-nation clause conditional on material reci-
procity) were to be amended, then the nature and
content of article 13, as also of articles 14 and 195,
would clearly be affected. Article 13 might be accept-
able if the condition of material reciprocity were its
sole basis, but the introduction of other conditions,
or aspects of interpretation, would call for the most
careful consideration on the Commission’s part.

48. In the past, the Commission had been extreme-
ly cautions about laying down rules of interpretation
and, if that were to be the sense of article 13, it
would cause him no little concern. In such an event,
however, the article should be reworded as a rule of
interpretation and should not, as was now the case, be
expressed as an absolute rule of law.

The meeting rose at | p.m.

1491st MEETING

Thursday, 1 June 1978, at 10.05 a.m.
Chairman : Mr. José SETTE CAMARA

Members present : Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. Diaz Gonzilez, Mr. El-Erian, Mr. Francis,
Mr. Jagota, Mr. Njenga, Mr. Quentin-Baxter, Mr. Reu-
ter, Mr. Riphagen, Mr. Sahovié, Mr. Schwebel, Mr.
Sucharitkul, Mr. Tabibi, Mr. Tsuruoka, Mr. Ushakov,
Sir Francis Vallat, Mr. Verosta.

The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ARrTICLE 13 (Irrelevance of the fact that treatment is
extended gratuitously or against compensation)!
(concluded)

I For text, see 1490th meeting, para. 26.
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1. Mr. DIAZ GONZALEZ said that the first ques-
tion to be determined was whether the most-
favoured-nation clause still existed as a reality in mod-
ern international life, bearing in mind the changes it
had undergone throughout its evolution and the re-
sultant need to regulate exceptions to its application.
In practice, of course, the content of the clause
differed according to whether it related 1o a devel-
oped or a developing country.

2. A knowledge of the history of the clause in Latin
America, where it had played a significant role on
the long road to integration, was of assistance in un-
derstanding the difficulties being encountered in
drafting articles that would command a consensus.
The trend in Latin America, as manifested at the
seventh regular session of the Conference of Con-
tracting Parties to the Montevideo Treaty and during
the first round of collective negotiations of LAFTA
(Buenose Aires), was to affirm the principle of equal-
ity of treatment and the removal of barriers and res-
trictions. Such a policy could not be the most suitable
one for countries embarking on industrial develop-
ment, since it did not permit them to compensate for
the difference in costs between their own production
and that of more developed countries. Equality of
treatment and the removal of barriers tended to
create an international division of labour, so that
many American countries were condemned indefi-
nitely to agricultural production and production of
primary commodities, with all the inevitable social,
political and cultural consequences. Historically, the
most-favoured-nation clause had been seen as an in-
strument of free trade that would halt protectionist
trends, eliminate discriminatory treatment and create
an international division of labour that favoured, first
and foremost, the major industrial Powers. Cobden
and other advocates of free trade had not concealed
their hope that the developed countries, particularly
England, would thus achieve an industrial monopoly
throughout the world.

3. He did not intend to deal with the extent to
which the theoretical equality of the clause might en-
able the economically weaker countries to overcome
the inequalities stemming from contact with econom-
ies that had developed in a different manner, or to
discuss whether such a policy was the most appro-
priate for developing countries—the majority of which
were producers of primary commodities in their trade
with developed countries. In considering trade policy
as an economic phenomenon, however, it was impos-
sible to disregard the relationship deriving from trade
between countries with economies of different struc-
ture, of which the agreement between EEC and the
People’s Republic of China was a case in point.

4. The American nations had carried their enthusi-
asm for the principle of equality of treatment, as
the basis of any acceptable trade policy, to the extent
of advocating the insertion in all trade agreements of
the most-favoured-nation clause in its unconditional
form. That gesture was all the more generous and
symbolic in that it had coincided with an unpre-
cedented increase in the barriers and restrictions im-

posed in international trade, which had had such un-
favourable effects on those nations; it meant, in fact,
applying the clause to countries which, for their part,
were applying restrictive systems.

5. The American nations had adopted the condi-
tional form of the clause as a compromise between
most-favoured-nation treatment and a system of par-
ticular reciprocal treatment. Thus the benefits granted
to one State in return for certain advantages on
favours would be granted to third States, only by
means of equivalent concessions.

6. However, the situation had changed yet again
and the Third World was now calling for something
tangible rather than mere promises. Developing
countries were seeking to integrate, as indeed were
developed countries, and there was a growing trend
to achieve such integration by creating associations of
States. The constituent instruments of those associ-
ations defined what was to be understood by a most-
favoured-nation clause, and regulated the legal con-
ditions for its application. Thus, resolution 222 (VII)
of the seventh regular session of the Conference of
Contracting Parties to the Montevideo Treaty estab-
lished that “the tariff reductions provided for the
subregional agreement shall neither be extended to
contracting parties which do not participate in the
subregional agreement, nor create for them special
obligations™’.2 That resolution also provided the legal
basis for article 113 of the Cartagena Agreement,3
which in turn laid down that the advantages pro-
vided for in the Agreement should neither be ex-
tended to non-participating countries nor create obli-
gations for them.

7. For those reasons, he shared the concern ex-
pressed regarding the scope of article 15 (Irrelevance
of the fact that treatment is extended under a bilat-
eral or a multilateral agreement),* and fully agreed
with the comments of the Board of the Cartagena
Agreement (A/CN.4/308 and Add.l and
Add.1/Corr.1, sect. C, 4) regarding the possible con-
sequences of that article. In his view, some formula
should be evolved for excluding from its terms cus-
toms unions, free-trade areas and similar associ-
ations.

8. The Commission, in its work of codification,
could adopt formulae that either converged towards
international reality or followed a course parallel to it.
Depending on the course it adopted, the rules it pre-
pared would either come into effect under inter-
national law or, if they were not ratified by the majority
of States or became anachronistic at the moment of
their approval, would remain a dead letter.

9. Mr. QUENTIN-BAXTER said that, during the
course of its deliberations, the Commission had be-

2 LAFTA, ALALC Sintesis mensual, Montevideo, Fourth Year,
No. 31, January 1968, p. 25.

3 Subregional Integration Agreement (Andean Pact), signed at
Bogotd, 26 May 1969. For English text, see American Society of
International Law, International Legal Materials, 1969, Washing-
ton, D.C., vaol. VIII, No. 5, September 1969, p. 910.

4 See 1483rd meeting, foot-note 1.
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come increasingly aware that the difficult problem re-
ferred to it by EEC was actually or potentially anal-
ogous to other problems that might arise in relation
to customs unions or other similar associations of
States, and, further, that negotiations on trade were
now conducted mainly in the multilateral context
and against a background of assumptions that were
quite different from those which, historically, had
governed the most-favoured-nation clause. EEC, in
his view, had been entirely right to draw the Com-
mission’s attention to the special situation of a body
that acted in place of a State for a given purpose, and
there was no need for any emotive reaction to such
a development in the contemporary world. It was just
as important for those members of the international
community that had dealings with EEC to have as-
surances regarding its contractual arrangements as it
was for the members of EEC itself.

10. Among those who upheld the concept of EEC
as a body that acted in the place of its member States
for a particular purpose was Sir Francis Vallat; at the
other end of the spectrum, Mr. Riphagen had sug-
gested that the solution to that and other problems
might well be to extend the scope of the draft articles
to relations between States and international organi-
zations.’ It was a wide question, and one that most
members would feel unable to resolve in the narrow
context of the second reading of the draft articles. At
the same time, it was easy to recognize a certain in-
terplay between the problems arising from those ar-
ticles and the problems arising in relation to the draft
articles on treaties to which international organiza-
tions were parties. That was why he considered, at
that point at least, that little progress would be made
in either sphere unless a fairly clear distinction were
made between things done gua State and things done
gqua international organization.

11. What should have emerged from the Commis-
sion’s earlier discussion was a clear recognition that
treaties concluded by EEC, or any similar body, on
behalf of its member States with other States were
analogous in spirit to the classic cases of agreements
between States with which the Commission was
dealing. He would therefore have hoped that the
draft articles prepared by the Commission would be
helpful in that context. If the Commission had been
unable to find a place within the structure of the
draft articles for the particular problem posed, it was
perhaps because the choice between State and inter-
national organization was a difficult one and because
EEC displayed certain tendencies that were still the
subject of doctrinal debate between it dnd its mem-
bers.

12. What had actually resulted from the Commis-
sion’s earlier discussion was the referral of the prob-
lem to the Drafting Committee, and an uneasy feel-
ing with regard, first, to the particular case of a cus-
toms union or a more integrated body of States, and

5 1485th meeting, para. 11.

then to the fact that, in the modern world, States did
not ordinarily contract solely on the basis of the
mechanism provided by the most-favoured-nation
clause. There might therefore be some justification
for a feeling of uneasiness about the scope of the
concept of material reciprocity in the earlier draft; in
practical terms, however, it could be accepted that,
although such a distinction was not of importance in
trade, it might have some residual value in regard to
treaties dealing with establishment and non-trade
matters. That should not, however, divert the Com-
mission from its original approach, namely, that it
was the most-favoured-nation clause in its uncondi-
tional form which was typical and which jt was seek-
ing to describe.

13. That was the approach to adopt in the discussion
on draft articles 8, 9 and 10 and, in particular, on the
amendments proposed by Mr. Tsuruoka.® If the pur-
pose of those amendments was to make it clearer to
the reader that the matter which the Commission
sought to describe was a classic phenomenon, and
that it was the rule rather than the exception to mod-
ify the clause when dealing with it, then those
amendments might have their proper place, and it
might well be necessary to include in the draft a few
more pointers to indicate its relationship to the mod-
ern world. If, on the other hand, those amendments
meant that the Commission would be faced, as it ap-
parently now was, with a strengthened case for re-
writing each successive article, then, in his view, the
basically sound structure of the draft might ultimately
be subjected to intolerable strain. The Commission
was thus faced with a major decision. There was no
real doubt that it was describing a classic phenom-
enon. If States were given proper notice of their right
to modify the clause and adequate warning as to the
presumptions that would be drawn if they did not do
so, then the classic treatment of the clause still had
a significant place and the Commission would owe
no one an apology for spending time in producing
the draft articles. But if the most-favoured-nation
clause came to be viewed not as a fixed point of de-
parture but as a movable one, it would be entirely
divested of its existing value. The only choice then
open to the Commission would be to make such a
radical revision that further reports introducing new
material of great complexity would be required before
it could claim to have done a sound professional job.

14. Bearing all those facts in mind, he considered
that article 13 was adequate for the purpose for
which it was intended, and he saw no reason in
principle why it should not apply, in the general con-
text of the draft, to a conditional most-favoured-
nation clause. He would have no objection to any
drafting changes that would clarify the reader’s under-
standing of the purpose of the draft articles and their
relationship to broader areas. He trusted, however,
that the Commission could work within that context,
as indicated by the general tenor of the comments

5 See 1489th meeting, para. 18, and 1490th meeting, para. 6.
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submitted by governments and made by their rep-
resentatives in the Sixth Committee of the General
Assembly.

15. Mr. FANCIS said that, to someone from the
Third World, article 9 (Effect of an unconditional
most-favoured-nation clause) and article 10 (Effect of
a most-favoured-nation clause conditional on material
reciprocity) indicated the need for extreme caution,
when concluding treaties, in approaching a most-
favoured-nation clause. There was an obvious link be-
tween article 9 and article 13, since the latter dealt
substantially with a situation that could be inferred
from the former. Moreover, the commentaries to
articles 4 (Most-favoured-nation clause) and 5 (Most-
favoured-nation treatment) were most instructive with
regard to article 13. He noted, in particular, that a
most-favoured-nation third State might be less
favoured than a beneficiary State. He also noted that
a most-favoured-nation clause might exactly define
the conditions for the operation of the clause and
that if, as was usually the case, the clause itself did
not provide otherwise, it was at the moment when
the third State received treatment falling within the
ambit of the clause that the beneficiary’s rights came
into being. Consequently it seemed that, when treat-
ment was extended gratuitously to a third State, the
beneficiary State must receive treatment that was no
less favourable. When treatment was extended
against compensation, either the condition of material
reciprocity would apply under article 10, or under
article 9, it would not apply. Further, articles 5 and
9, read together, would negative the application of
the condition of material reciprocity to a most-
favoured-nation clause enjoyed on unconditional
terms.

16. In the light of those considerations, he agreed
that article 13 had its place in the draft. It might
overlap with article 9, but the draft articles formed an
integrated whole and could not be separated into
watertight compartments. The proper place for article 13
(and possibly also for article 14) was closer to the
articles with which it had a direct and consequential
relationship, namely, articles 9 and 10. That view,
indeed, was borne out by paragraphs (7) and (8) of the
commentary to article 13, which stressed the uncon-
ditional character of the clause. He also agreed that
the first part of paragraph (7) of the commentary re-
quired some clarification.

17. Mr. TSURUOKA, noting that several members
of the Commission had referred to article 10, to
which he had proposed the addition of a second para-
graph,” wished to offer some further explanation of
the reasons that had led him to submit that amend-
ment. The proposed new paragraph explained how
the beneficiary State acquired the right to most-
favoured-nation treatment when the clause was made
subject to conditions other than a condition of
material reciprocity. Many members of the Commission
had said that the articles of the draft did not really

7 See 1490th meeting, para. 6.

reflect developments in the contemporary world, and
their concern should be taken into account.

18. Although the Special Rapporteur had said that it
was extremely rare for a most-favoured-nation clause
to contain conditions other than a condition of ma-
terial reciprocity and that it was therefore unneces-
sary to menton those other conditions in the draft,
he considered that the Commission should acknowl-
edge the current trend to revert to a former practice,
and seize the opportunity to take a step forward in
the progressive development of international law.
The Special Rapporteur had also said that, in so far
as they existed, conditions other than that of material
reciprocity were extremely varied and that it would
be difficult to cover them all in a single provision. In
his own opinion, all that was needed was to indicate
how the beneficiary State could obtain most-
favoured-nation treatment when the clause was
coupled with one of those many conditions. It was
enough if that condition were met; the Commission
did not have to say how it should be met, since that
was a matter for the primary rules. The Special Rap-
porteur had also pointed out that some conditions
were, in fact, only limitations. However, chanceries
would now be able to distinguish between limitations
and conditions by referring to the last phrase of the
proposed amendment.

19. He was in favour of retaining article 13, for it
was a very important provision; it dealt with an ac-
tual situation that was the outcome of the develop-
ment of the most-favoured-nation clause. On one
point, however, he did not share the view of the
Special Rapporteur: he did not think article 13 was
limited to unconditional most-favoured-nation clauses.
The article merely indicated that the relationship be-
tween the granting State and the third State was in-
dependent of the relationship between the granting
State and the beneficiary State under a most-
favoured-nation clause. It was an entirely different
matter to refer to that clause to determine whether
it was conditional or unconditional.

20. He proposed that the words ‘““or other con-
ditions” be added at the end of article 13, since the
meaning of the word “compensation” was very res-
tricted.

21. It would be helpful to include a definition of the
terms “‘persons’ and ‘“‘things™ in article 2, on the
use of terms, making it clear that those terms denoted,
respectively, physical and legal persons, and tan-
gible and intangible objects, including goods, vessels
and aircraft.

22. Sir Francis VALLAT said that the words *‘un-
der a most-favoured-nation clause™, at the beginning
of article 13, appeared to be entirely general, which
was parly why some members were concerned that,
if there were provisions or circumstances affecting the
character of the clause, the article could be read as
applying. He did not think that was the true inten-
tion, his understanding being that the article was in-
tended to apply to unconditional clauses. That, in his
view, was the nub of the whole problem. As a mem-
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ber of the United Kingdom Foreign Office, he had
been concerned to defend the unconditional character
of the most-favoured-nation clause over a number of
years. For example, he had held the view that, in the
case of a clause operating between the United King-
dom and another State which was not subject to quali-
fications in itself, if the other State extended treat-
ment to a third State subject to some kind of favour,
the United Kingdom was entitled to claim the benefit
of that treatment under the most-favoured-nation
clause without having to accord the same favour to
the other State. That was a traditional view of the
ordinary clause in a standard bilateral commercial
treaty, but it was not a view that was always accepted.
One of the merits of the draft articles, therefore,
would be to clarify that particular situation. At the
same time, article 13 should not be so written as to
cover ground that it was not intended to cover. Pos-
sibly, therefore, the problem might be dealt with
partly by redrafting the text of the article and partly
in the commentary. He, for his part, would not wish
to dissent from the real intent of article 13.

23. In suggesting at the previous meeting that the
Commission should consider a definition of the word
“persons”, and therefore by implication *“things”, it
had not been his intention that the Commission
should endeavour to define those terms for the pur-
pose of each and every most-favoured-nation clause.
His concern was that, as used in the draft, *“ persons”
might assume either a natural or a corporeal sense.
What was needed, therefore, was not a definition in
the strict sense, but a definition to show that juridi-
cal persons were not excluded. The definitions pro-
posed by Mr. Tsuruoka might offer a satisfactory
solution.

24. Mr. SUCHARITKUL said that, if the most-
favoured-nation clause was to continue to be of use in
the future, it was essential to take account of the
realities of international relations. Articles 13, 14 and
15 strengthened the clause in favour of beneficiary
States at the expense of granting States, the latter
generally, although not necessarily, being developing
countries. He therefore welcomed Mr. Tsuruoka’s
proposal for the addition of a second paragraph to
article 10, since it would somewhat redress the bal-
ance in favour of the granting State and thus im-
prove the draft articles as a whole. The new para-
graph would not entirely dispel his misgivings, but it
would serve as a clear pointer to parties concluding or
negotiating a most-favoured-nation clause.

25. Although he was prepared to accept the pro-
posed new paragraph as it stood, he thought it pref-
erable to use some such wording as *“in accordance
with™ rather than “upon fulfilling”, in view of the
two types of conditions involved, namely, condition
precedent and condition subsequent.

26. The CHAIRMAN, speaking as a member of the
Commission, expressed the view that article 13 was
both necessary and well placed in the draft as a whole.
It reinforced the principle of the unconditionality of
the most-favoured-nation clause, which was the cor-
nerstone of the whole draft. It distinguished between

two kinds of relationship involved in a most-
favoured-nation clause: on the one hand, that between
the granting and the beneficiary State and, on the
other, that between the granting State and a third
State. Although the former, by definition, was un-
conditional, the latter could be made subject to con-
ditions. That was the sense of the article, which was
abundantly clear and could therefore now be referred
to the Drafting Committee.

27. The meaning of the term “‘persons’ could be
clarified in the commentary; no further definition
need be included in article 2.

28. Mr. USHAKOYV (Special Rapporteur) said that,
in his opinion, the idea on which article 13 was based
was very clear: in the case of an unconditional most-
favoured-nation clause, the beneficiary State ac-
quired, without compensation, the right to the treat-
ment extended to the third State, whether that treat-
ment had been extended gratuitously or against
compensation. A slight change in the wording of the
article was all that was needed in order to reflect that
idea, precisely as it was explained in the commen-
tary. The beginning of the article might read:
“The beneficiary State acquires, without com-
pensation, under a most-favoured-nation clause
which is not made subject to conditions of com-
pensation,...”.

The addition of those words was all the more neces-
sary since the following article related both to condi-
tional and unconditional clauses.

29. Since article 13 was linked to article 9, the exact
meaning of an unconditional clause should also be
defined in the latter article. For that purpose, the
words ‘“‘of compensation™ should be inserted after
the words “if a most-favoured-nation clause is not
made subject to conditions™, at the beginning of the
article, and the words ‘“material reciprocity”, at the
end of the article, should be replaced by the words
‘“any compensation”. If it were drafted in that way,
article 9 would become a general provision on the
unconditional most-favoured-nation clause.

30. Since members of the Commission seemed to
be in general agreement on the principle stated in
article 13, the article should now be referred to the
Drafting Committee.

31. The CHAIRMAN said that, if there were no
further comments, he would take it that the Com-
mission agreed to refer article 13 to the Drafting
Committee for consideration in the light of the dis-
cussion.

It was so agreed.?

32. Mr. RIPHAGEN said that the Commission
would meet with far fewer difficulties if the scope of
the draft were confined to unconditional most-
favoured-nation clauses. Whenever the discussion
turned to clauses that were not unconditional, prob-
lems arose because it was not possible to legislate for

8 For consideration of the text proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 46 and 47.
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all conceivable types of conditions. It was then neces-
sary to resort to articles of a tautological character.
One course that the Commission might consider
would be to start the draft with what were now
articles 25 and 26, which specified that the draft appli-
ed only to most-favoured-nation clauses contained in
treaties concluded after the entry into force of the
draft and that the parties were free to agree to dif-
ferent provisions. In that way, a model of interpret-
ation would be provided for a particular kind of
clause—the unconditional clause—and the object and
purpose of the draft would be made clear from the
outset.

33. The CHAIRMAN suggested that the Drafting
Committee should consider the idea put forward by
Mr. Riphagen.

34. Mr. JAGOTA said that although he had no ob-
jection to the question of the order of the articles
being referred to the Drafting Committee, further
reflection was required with regard to the substance of
Mr. Riphagen’s suggestion, since the very scope of
the draft would be affected if the articles were con-
fined to unconditional clauses. It had already been
pointed out, particularly by the Special Rapporteur,
that the conditional clause applied generally,
although not always, in the sphere of trade and com-
merce, whereas conditional clauses were normally en-
countered in consular matters, questions of diplom-
atic privileges and immunities, access to ports, and so
on. The purpose of the current study was to clarify,
with respect to the most-favoured-nation clause, the
operation of the general provisions of the Vienna
Convention on the Law of Treaties® and their effects
for third parties. The draft should therefore cover
both unconditional and conditional clauses. If the set
of articles dealt exclusively with unconditional
clauses, it might be asked later why the topic had
been referred to the Commission rather than to UN-
CITRAL—and, what was more, the draft might very
well fail to take account of reality, even in respect of
trade and commerce.

35. Mr. SAHOVIC thought, like Mr. Jagota, that
the question raised by Mr. Riphagen related to the
basic structure and purpose of the draft. He supported
Mr. Riphagen’s suggestion in principle, because in
order to be able to lay down rules for the use of the
most-favoured-nation clause it was essential to main-
tain a consistent line throughout the draft.

36. The main purpose of the draft as it now stood
seemed to be to resolve the problems raised by the
use of the unconditional clause. If the Commission
had dealt with the question of the clause conditional
on material reciprocity, it was because that clause
still survived in certain spheres of relations. Various
articles dealt with other exceptions or special situ-
ations. The question of the clause conditional on ma-
terial reciprocity could therefore be examined; with
regard to the use of the most-favoured-nation clause
in international relations, however, and especially in

9 See 1483rd meeting, foot-note 2.

economic relations, it was preferable to focus the
draft on the rules for the application of the uncon-
ditional clause.

37. Mr. USHAKOV (Special Rapporteur) said that,
for the time being, and as was only realistic, the draft
referred to two categories of most-favoured-nation
clause, namely, the unconditional clause and the
clause conditional on material reciprocity. Some mem-
bers had proposed the addition of provisions relating
to conditional clauses other than clauses conditional
on material reciprocity, but it was questionable
whether that was a practical proposal in view of the
difficulties involved in drafting provisions of that
kind. On the other hand, if the Commission limited
the draft to unconditional clauses, the sphere of
diplomatic and consular relations and matters dealt
with in establishment treaties would not be covered.

ArTicLe 14 (Irrelevance of restrictions agreed between
the granting and third States)

38. The CHAIRMAN invited the Special Rappor-
teur to introduce article 14. which read:

Article 14. Irrelevance of restrictions
agreed between the granting and third States

The beneficiary State is entitled to treatment extended by the
granting State to a third State whether or not such treatment is
extended under an agreement limiting its application to relations
between the granting State and the third State.

39. Mr. USHAKOV (Special Rapporteur) said that
article 14 applied both to conditional clauses and to
unconditional clauses. In its commentary, the Com-
mission had indicated that the rule stated in that
article clearly followed from the general rule regarding
third States contained in articles 34 and 35 of the
Vienna Convention on the Law of Treaties and also
from the nature of the most-favoured-nation clause
itself, and that it applied to all most-favoured-nation
clauses, whether they belonged to the unconditional
type or took the form of a clause conditional upon
material reciprocity. That rule was clear and generally
accepted. Article 14 therefore gave rise to no diffi-
culties and could be retained as it stood.

40. Mr. VEROSTA said that the Special Rappor-
teur’s position was that the draft articles as a whole
applied only to unconditional clauses and clauses
conditional on material reciprocity. However, in para-
graph (2) of the commentary to article 14, it was
stated that the rule proposed in that article applied to
all most-favoured-nation clauses, whether they were
of the unconditional type or took the form of a
clause conditional on material reciprocity. He
wondered whether, in the Special Rapporteur’s
opinion, the only conditional clauses envisaged were
clauses conditional on material reciprocity or whether
there could be others.

41. Mr. USHAKOV (Special Rapporteur) thought
the rule stated in article 14 could apply to any con-
dition of compensation and not only to conditions of
material reciprocity, since it referred back to the rule
stated in the corresponding article of the Vienna
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Convention regarding third States. No one could
refuse to grant a right arising from a most-favoured-
nation clause; that was why article 14 covered every
possible application of the clause. That did not mean,
however, that the draft articles dealt with conditional
clauses in general. Rather, certain articles were of
such a general nature that it was preferable to formu-
late the rule stated in them in very general terms
which would apply not only to the situations expressly
referred to, but also to every possible case of the
application of the most-favoured-nation clause.

42. Mr. CALLE y CALLE said that the point raised
by Mr. Verosta was very importnt, and particularly so
in consideration of Mr. Riphagen’s suggestion that
the draft should deal only with unconditional clauses.
It had been said that article 13 was concerned exclus-
ively with such clauses, in other words, that there
was no reason for the unconditionality of the clause
to be affected by any other condition to which the
treatment extended by the granting State to the third
State might be made subject. Paragraph (2) of the
commentary to article 14 stated that the rule pro-
posed in the article applied to most-favoured-nation
clauses whether they were of the unconditional type
or took the form of a clause conditional upon ma-
terial reciprocity. However, the Spanish version of
“material reciprocity” which, according to the defi-
nition in article 2, meant “equivalent treatment”. The
French version however, spoke of ‘‘avantages réci-
proques” (reciprocal advantages). Obviously, the con-
cept of reciprocal advantages was different from that
of equivalent treatment. If the problem were simply
one of translation, it had to be settled, since the
Commission must decide whether it intended to use
the precise concept of material reciprocity or the wider
concept of reciprocal advantages.

43. The formulation of article 14 was perfectly clear.
It indicated that the treatment extended by the grant-
ing State to a third State under an agreement limit-
ing its application to relations between those States
was irrelevant as far as the application of the most-
favoured-nation clause was concerned. Any clause
réservée was res inter alios acta, unless the beneficiary
State in some way agreed to the restriction of the
scope of the most-favoured-nation clause. Para-
graph (1) of the commentary pointed out that the ar-
ticle clearly followed the general rule regarding third
States set out in article 34 of the Vienna Convention,
which specified that a treaty did not create either ob-
ligations or rights for a third State without its con-
sent. Consequently, a treaty between the granting
State and the third State did not create obligations,
rights or restrictions on the operation of the clause be-
tween the granting State and the beneficiary State.

44. Sir Francis VALLAT said that article 14 ex-
pressed a perfectly acceptable idea, since no one
would want to deny the principle of res inter alios
acta. But it did not express the idea with sufficient
precision. There was indeed a kind of contradiction
between the title of the article, which spoke of the ir-
relevance of restrictions agreed between the granting
and third States, and the article itself, whichi was cast

in the positive form an stated: ‘“the beneficiary State
is entitled to treatment...”. In that respect, the arti-
cle departed from the corresponding articles of the
Vienna Convention on the Law of Treaties, which
were cast in the negative form. Surely, “irrelevance™
required the negative form.

45. Tt was interesting in that connexion to note how
the Institute of International Law had dealt with a
similar problem. The Institute had stated that the
régime of unconditional equality established by the
operation of an unconditional most-favoured-nation
clause ‘“*cannot be affected by the contrary provisions
of... conventions establishing relations with third
States™.!® The underlying concept was that rights
established under an unconditional clause were not
affected by the provisions of other treaties to which
the States concerned were not parties. It was a better
formulation of the principle of res inter alios acta
than that contained in article 14. He would be grate-
ful if the Drafting Committee would accordingly re-
view the presentation of article 14.

46. The CHAIRMAN, speaking as a member of the
Commission, said that article 14 was indispensable.
Like article 13, it dealt with the fundamental prin-
ciple of the unconditionality of the clause, and more
especially with the question of the clause réservée. In
the past, certain learned writers had defended the
idea that clauses réservées constituted exceptions to
the application of the most-favoured-nation clause,
and the Economic Committee of the League of
Nations had been inclined to accept that view.
Nevertheless, the previous Special Rapporteur, Mr.
Ustor, had been right to discard a somewhat outdat-
ed concept and had included in what had originally
been article 8 a saving clause stating: ‘“‘uniess the
beneficiary State expressly consents to the restriction
of its right in writing”."! Later, the Commission had
decided that a general principle was involved and
that such a saving clause was not necessary.

47. Speaking as Chairman, he said that, if there
were no further comments, he would take it that the
Commission agreed to refer article 14 to the Drafting
Committee for consideration in the light of the dis-
cussion.

It was so agreed.?

ArTicLE 15 (Irrelevance of the fact that treatment is
extended under a bilateral or a multilateral agree-
ment)

48. The CHAIRMAN invited the Special Rappor-
teur to introduce article 15, which read:

Article 15. Irrelevance of the fact that treatment is extended
under a bilateral or a multilateral agreement

The beneficiary State is entitled to treatment extended by the
granting State to a third State whether or not such treatment is
extended under a bilateral or a multilateral agreement.

10 See Yearbook... 1976, vol, 11 (Part Two), p. 38, doc. A/31/10,
chap. I, sect. C, art. 14, para. (2) of the commentary.

' Yearbook... 1973, vol. 11, p. 108, doc. A/CN.4/266.

12 For consideration of the text proposed by the Drafting Com-
mittee, see [521st meeting, paras. 46 and 47.
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49. Mr. USHAKOV (Special Rapporteur) said that
treatment could be extended by the granting State to
the third State with or without conditions, but it
could also be extended in other ways, for example,
under domestic legislation or by a unilateral decision
or declaration of the granting State. Such examples
implied a direct relationship between the granting
State and the third State, which could be governed
by a bilateral or a multilateral agreement. Article 15
provided that the fact that the treatment extended by
the granting State to a third State was extended un-
der a bilateral or a multilateral agreement had no
effect on the application of the most-favoured-nation
clause. It might then be asked what type of clause
was involved. In fact, article 15 related to any kind
of clause, whether it belonged to the conditional
type, the unconditional type or any other type, and
whether it was used in international trade, in matters
relating to customs duties or in any other type of re-
lations between States, such as consular and diplo-
matic relations, shipping rights or rights of access to
the courts. The article covered all possible types of
clauses.

50. In its commentary to article 15, the Commission
had emphasized that the mere fact of favourable
treatment was enough to set in motion the operation
of the clause and that, unless the clause otherwise
provided or the parties to the treaty otherwise agreed,
the beneficiary of the clause was entitled to its ben-
efits irrespective of whether the granting State had
extended the favoured treatment to a third State by
a bilateral or multilateral agreement or by a mere fact.
It was possible to exclude bilateral or multilateral
treaties from the scope of the clause, but, in order to
do so, the clause or the treaty containing the clause
had explicitly to provide for an exception for certain
bilateral or multilateral treaties. A State could depart
from the rule enunciated in article 15 by means of a
special provision in the treaty containing the clause.
Unless the treaty otherwise provided, the State that
had extended favoured treatment to a third State was
bound to extend the same treatment to the State
benefiting from a most-favoured-nation clause.

51. The Commission had noted, however, that dif-
ficulties might arise in the case of certain multilateral
agreements, particularly in the sphere of international
trade. Indeed, some States would have difficulties in
extending to the beneficiary State the same favours
as those they had extended to other States under
multilateral trade agreements. That was a question
that had already arisen at the time of the League of
Nations and had been considered by its Economic
Committee. The Commission had been of the opinion
that the only way of dealing with those difficul-
ties was to include provisions to obviate them in the
clauses themselves, but that it was impossible to lay
down a rule that would cater for all situations. In its
commentary, it had expanded on that idea by refer-
ring to the conclusions of the Economic Committee
of the League of Nations and to the practice of
States. In paragraph (23), for example, it had indicated
that, in view of the considerations stated in the

preceding paragraphs, it had adopted article 15, which
stated that the beneficiary State was entitled to treat-
ment extended by the granting State to a third State,
whether or not such treatment had been extended
under a bilateral or a multilateral agreement.

52. In paragraphs (24) to (39) of its commentary to
draft article 15, the Commission had dealt with the
case of customs unions and similar associations of
States and had considered the possibility of intro-
ducing a customs union exception. It appeared, how-
ever, that that was an issue entirely separate from
those dealt with in article 15. Since article 15 related
to all clauses and to all spheres of relations between
States and not only to the sphere of economic and
trade relations, it seemed premature to examine the
question of possible customs union exceptions. He
therefore proposed that the discussion of exceptions
for customs unions and other similar associations of
States should be postponed until the Commission
came to consider the question of exceptions in gen-
eral, in other words, until it discussed articles 20, 21
and 22. The question of customs union was not
directly related to article 15.
The meeting rose at 1 p.m.
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Sucharitkul, Mr. Tabibi, Mr. Tsuruoka, Mr. Ushakov,
Sir Francis Vallat, Mr. Verosta.

The meost-favoured-nation clause (continued) (A/CN.4/
308 and Add.1 and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

{Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ArTiCcLE 15 (Irrelevance of the fact that treatment is
extended under a bilateral or a multilateral agree-
ment)' (concluded)

I. The CHAIRMAN said that at the previous meet-
ing the Special Rapporteur had suggested that the
case of customs unions should be left aside until the
Commission came to discuss the question of exceptions

I For text, see 1491st meeling, para. 48.
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in general, which would be in connexion with articles
20, 21 and 22.

2. Mr. SAHOVIC stressed that the fact that the
problems of multilateral agreements and customs
unions were closely related would necessarily affect
the formulation of article 15. Thus, although he
could agree to the Special Rapporteur’s suggestion, he
had some reservations about it.

3. Mr.CALLE y CALLE said that, like Mr. Sahovic,
he found it difficult to comment on article 15 with-
out referring to the customs union issue.

4. Article 15 was one of a group of articles that
sought to ensure that the relationship between the
beneficiary State and the granting State was not af-
fected by the conditions or origin of the treatment
granted to the third State. However it should be ad-
visable to introduce into the wording of the article
the idea of the treatment extended de facto, for in
practice the treatment extended to the third State
might be accorded under a unilateral decision or a
legislative act, and not necessarily as a result of a
bilateral or multilateral agreement. The case of a bila-
teral or multilateral agreement that restricted the
benefits agreed upon would to some extent fall under
the terms of article 14.2 If the agreement specified
the exclusion of States not parties thereto, it was
typical of the case of systems of economic integration
in which the treatment extended among members
could not be granted to non-members.

5. The general rule was that a treaty did not create
either obligations or rights for a third State without
its consent; equally, a treaty could not abolish the
pre-existing rights of a third State. If a new agree-
ment conflicted in some way with earlier international
agreements, the latter would have to be renegotiated
or denounced, in order to avoid any difficulties for
the contracting parties caused by a claim to most-
favoured-nation treatment under an earlier commit-
ment. Indeed, EEC had pointed out (A/CN.4/308 and
Add.1 and Add.1/Corr.1, sect. C, 6, para. 2) that
article 234 of the Treaty establishing EEC (Treaty of
Rome)? prescribed that the rights and obligations re-
sulting from conventions concluded prior to the entry
into force of the Treaty between one or more States,
on the one hand, and one or more third States, on
the other hand, would not be affected by the pro-
visions of the Treaty. In other words, provision was
made for compatibility between the obligations cre-
ated under a multilateral agreement and pre-existing
commitments under agreements that extended most-
favoured-nation treatment. Furthermore, in its ruling
of 12 December 1972, the Court of Justice of the Eu-
ropean Communities had stated that it was an estab-
lished fact that, when concluding the treaty estab-
lishing EEC, the member States had been bound by
their commitments under the General Agreement on
Tariffs and Trade and could not, by means of an in-
strument concluded among themselves, escape their
obligations towards third countries (ibid.).

2 See 1483rd meeting, foot-note 1.
3 United Nations, Treaty Series, vol. 298, p. 91.

6. In substance, the article was in keeping with the
principle of pacta sunt servanda, and the rule it enun-
ciated was set out correctly and clearly, although it
would obviously be necessary to examine how States
could, in the case of customs unions and similar as-
sociations, establish explicit exceptions to that rule.

7. Mr. REUTER thought the suggestion made by
the Special Rapporteur and the Chairman that the
discussion of certain difficult questions should be de-
ferred until later was a reasonable one. He could sup-
port it, however, only on certain conditions. In fact,
the Commission did not know whether it would have
time to complete its work. The text of article 15
would be referred to the Drafting Committee, which
might be able to adopt it rapidly, and then it would
come back to the Commission; but it was to be
feared that the Commission might not have time at
the current session to deal with questions whose con-
sideration had been deferred.

8. He would therefore make two proposals. The first
was formal in nature and consisted of an amendment
for the Drafting Committee. Article 15 should in-
clude a form of words indicating that its provisions
were without prejudice to articles 21, 27 and, per-
haps, a few others. The Drafting Committee should
therefore insert in article 15 an explicit reference to
those provisions in order to make it clear that the
adeption of article 15 did not prejudge the issues
with which they dealt.

9. The second proposal was in line with what Mr.
Calle had just said. Article 15 took account of the
fact that treatment could be extended under a bilat-
eral or a multilateral agreement. But that was not
enough, and the words ** whatever the legal source of
such treatment™ should be added. The matter to
which Mr. Calle y Calle had referred was probably
what could, in technical customs terms, be called
treatment extended autonomously or, in other words,
by a unilateral act of the State. It might even be
simply a practice. The wording of the article should
therefore be made more general by indicating the
variety of possible legal sources. It was not simply a
matter of distinguishing between bilateral and multi-
lateral agreements, for that would imply that refer-
ence was being made only to multilateral agreements,
and it was precisely that which was unacceptable to
many members of the Commission.

10. Mr. SUCHARITKUL, associated himself with
Mr. Reuter’s comments. Indeed, it could be asked
why, in article 15, it was being sought to make a dis-
tinction between bilateral and multilateral agree-
ments. Article 15 must be read in the light of
article 6, which related to the legal basis of most-
favoured-nation treatment. That article stated that:
Nothing in the present articles shall imply that a State is entitied
to be accorded most-favoured-nation treatment by another State
otherwise than on the ground of a legal obligation.

In other words, treatment was extended regardless of
its_legal source, regardless of the type of legal obli-
gation undertaken, and regardless of the number of
contracting parties.
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11. Mr. SCHWEBEL also agreed with Mr. Reuter.
Article 15 should be recast in order to broaden its
terms and bring them into line with the commentary,
which was not confined to bilateral or multilateral
agreements and which stated: “The mere fact of
favourable treatment is enough to set in motion
the operation of the clause.”* The article might be
reworded to read:

“The beneficiary State is entitled to treatment
extended by the granting State to a third State
whether such treatment is extended under a bilat-
eral agreement, a multilateral agreement, or on
any other basis.”

12. Mr. TSURUOKA said that he would have no
great difficulty in accepting the suggestion by the
Special Rapporteur concerning the procedure to be
followed. The Commission had taken account of the
complexity of the question when it had adopted
article 15 on first reading, and no new difficulties
seemed to have arisen in the mean time.

13. He would nevertheless like to submit a drafting
amendment relating only to the English text: it
seemed wrong that the words “whether or not”
should be followed a little further on in the same
sentence by the word “‘or”.

14. The word ‘“‘agreement’ was used in article 15.
In his opinion, that term denoted not only an agree-
ment concluded between States, but also an agree-
ment concluded between a State and, for example, an
international organization. If that interpretation was
correct, it might be advisable to include an expla-
nation of that point in the commentary.

15. Mr. JAGOTA said it was his impression from
reading the commentary that the Commission was
primarily concerned in article 15 with the application
of the most-favoured-nation clause in the spheres of
trade and commerce. However, the draft also dealt
with the operation of the clause in other spheres.
Even if that fact were taken into account, article 15
might well create difficulties for States unless they
were especially careful in drafting the terms of most-
favoured-nation clauses. For example, it was com-
mon nowadays to allow foreign nationals to enter a
country without a visa, the aim being to facilitate the
movement of persons and, more particularly, to pro-
mote tourism. The matter was regulated under bilat-
eral treaties and, in the course of time, it might
form the subject of multilateral treaties. Under
article 15 in its current formulation, would an uncon-
ditional most-favoured-nation clause contained in an
agreement automatically lead to the extension, in a
case of that kind, of the benefits granted to the par-
ties to a bilateral or multilateral agreement? If the
rule set forth in article 15 were made a rule of gen-
eral application, States would encounter difficulties
because of what might be described as the *“fictional”
granting of most-favoured-nation treatment.

4 Yearbook... 1976, vol. II, p. 39, doc. A/31/10, chap. II,
sect. C, art. 15 para. (1) of the commentary.

16. The Commission could enunciate the principle
embodied in article 15 as a rule and then specify the
exceptions thereto or, alternatively, it could delete
article 15 altogether. If the article were deleted, certain
questions would arise, such as the relationship be-
tween earlier and later treaties, especially multilateral
treaties. It had been argued that if a party to a
bilateral agreement which made provision for most-
favoured-nation treatment later entered into a customs
union, that party might escape the obligations im-
posed under the most-favoured-nation clause. But it
had also been affirmed that it would be a case of suc-
cessive treaties on the same subject-matter, to which
the principle of pacta sunt servanda applied, and that
State responsibiltiy might be entailed from a breach
of the obligation under the clause. However, that was
a separate matter that could be regulated under the
law of treaties. On the other hand, if article 15 were
retained as a general rule, so many exceptions would
have to be provided for that little would be left of the
rule itself. From the point of view of substance,
article 15 was already covered to some extent by
article 14, which referred to treatment extended *“under
an agreement limiting its application to relations be-
tween the granting State and the thir State.”. In ef-
fect, article 15 simply elaborated on that point by
specifying that the agreement might be bilateral or
multilateral. State practice and other factors would be
covered by article 6.

17. Consequently, he saw little harm at that stage
in deleting article 15—or at least in setting it aside
until the Commission came to consider the excep-
tions.

18. Mr. VEROSTA, referring to the use of the term
“agreement” in article 15, said that, in his opinion,
unless it was made clear that the agreement could
take the form either of a bilateral or of a multilateral
treaty, a definition of the word ‘‘agreement’” would
have to be included in article 2.

19. Sir Francis VALLAT said that it would be bet-
ter to leave aside the discussion of what might be re-
garded as exceptions to article 15, although he had
considerable doubt as to whether they would in fact
constitute exceptions. The difficulty lay in the fact
that article 15 was cast in the form of a positive en-
titlement to certain treatment, whereas the real aim
of the article was to specify that a right that arose
otherwise could not be taken away merely because the
granting State entered into a treaty with a third State.
If the article were drafted in the negative form, as
would be appropriate in speaking of the irrelevance of
a particular fact, many misgivings would be dispelled.
The effect of an economic integration scheme, cus-
toms union or free-trade area would then clearly be
quite a separate problem, as the Commission had by
implication agreed that it should be.

20. Mr. USHAKOYV (Special Rapporteur), replying to
the question raised by Mr. Jagota, said that article 15
might have begun with the words “unless the clause
or the treaty containing the clause otherwise pro-
vides”. The Commission had already discussed that
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question, but, after drafting article 26, it had decided
to delete those words, since in practice it was difficult
to include them in every article in order to indicate
that States could depart from the rules stated in the
article.

21. It had been asked whether there was a link be-
tween article 6 and article 15; the answer was that
there was not. Article 6 related to the legal basis of
most-favoured-nation treatment, while article 15 con-
cerned the relationship between the granting State
and the third State. The Commission had wanted to
include that article because the question whether it
dealt with bilateral or multilateral agreements be-
tween the granting State and the third State had
sometimes given rise to difficulties, to which the
Commission had referred in its commentary. It did
not necessarily mean treaty relations in the broad
sense of the term; it could also mean, for example,
a unilateral act of the granting State. In order to
avoid difficulties of interpretation, it would of course
be possible, as Mr. Schwebel had suggested, to add
the words *‘or on any other basis™.

22. It had been proposed that the draft should in-
clude a definition of the term ‘‘agreement’, but in
the draft articles under consideration the Commis-
sion was not dealing with the law of treaties as such.
Moreover, any definition required the use of clear
terms, and a definition of the term ‘agreement”
might lead to a whole series of other definitions.

23. He still maintained that exceptions relating to
economic relations, customs unions or other similar
associations of States had nothing to do with article
15 as such, for that article dealt with the right
to most-favoured-nation treatment provided for in a
conditional or unconditional clause contained in a bilat-
eral or multilateral agreement and extended in any
field whatever—diplomatic relations, shipping and so
on. The words “bilateral agreement™ and ‘“multilat-
eral agreement” meant any oral or written agree-
ment concluded between States or with the partici-
pation of other subjects of international law. Such
agreements might have been concluded under treaty
law or under customary law, and were not only
agreements establishing economic associations of
States. In his report, he had indicated that agree-
ments establishing economic associations could not
be regarded as simple agreements, for they also in-
volved other elements.

24. It would be possible to cast article 15 in the nega-
tive form, although it was clear as it stood. It
would also be possible, in order to expand the scope
of the article, to add the words ‘““under other inter-
national obligations”. The Drafting Committee might
deal with that problem.

25. It was for the Commission to decide whether it
wanted to refer article 15 to the Drafting Committee
forthwith or only after it had studied the question of
exceptions. He was, however, convinced that article
15 in no way affected possible exceptions in the
sphere of economic relations, customs unions or
other similar associations of States.

26. Sir Francis VALLAT said that, in view of the
helpful comments by the Special Rapporteur, it might
be appropriate to give a clearer indication of what he
had meant by an article drafted in the negative form.
At the same time, it should be noted that article 15
prescribed that the beneficiary State was “‘entitled to
treatment extended...”, whereas it was more accu-
rate in the context of the most-favoured-nation
clause to say that the beneficiary State was ‘‘entitled
to treatment not less favourable than that ex-
tended...”, which was not same thing. The article
should perhaps read:

“The right of a beneficiary State under a most-
favoured-nation clause to treatment not less favour-
able than that extended by the granting State to
a third State is not affected by the mere fact that
such treatment is extended to the third State under
a bilateral or multilateral agreement.”

The word ‘“‘agreement” might be placed in square
brackets, pending a decision on the point raised by
Mr. Verosta. Such a form of words would remove
some of the anxiety regarding the question of econ-
omic integration schemes and other conditions, and
it would also meet another aim, namely, to do away
with the old argument that the conclusion of another
treaty might provide an excuse for a State to escape
from its obligations under a most-favoured-nation
clause.

27. Aster a brief procedural discussion in which,
Mr. VEROSTA, Mr. RIPHAGEN and Mr. FRANCIS
took part, the CHAIRMAN said that, if there were
no further comments, he would take it that the
Commission agreed to refere article 15 to the Draf-
ting Committee for consideration in the light of the
discussion.

It was so agreed.’

ARTicLE 16 (Right to national treatment under a
most-favoured-nation clause)

28. The CHAIRMAN invited the Special Rappor-
teur to introduce article 16, which read:

Article 16. Right to national treatment
under a most-favoured-nation clause

The beneficiary State is entitled to treatment extended by the
granting State to a third State whether or not such treatment is ex-
tended as national treatment.

29. Mr. USHAKOV (Special Rapporteur) said that
article 16 concerned the scope of the most-favoured-
nation clause. If the granting State extended national
treatment to a third State, the beneficiary State ac-
quired the right to the same treatment. Article 16
thus dealt with any treament that might be extended
to the third State. In its commentary, the Commis-
sion had stated: ‘“ This rule seems to be at first sight
self-evident.””® It had shown that the practice of

5 For consideration of the text proposed by the Drafting Com-
mittee, see 1521sl meeting, paras. 46 and 47.

6 Yearbook... 1976, vol. 11 (Part Two), p. 48, doc. A/31/10,
chap. 11, sect. C, art. 16, para. (1) of the commentary.



1492nd meeting—2 June 1978 89

States confirmed that view and had given examples
of the interpretation of that effect of the most-
favoured-nation clause by the courts of various coun-
tries. In paragraph (7), it had nevertheless referred to
one writer's dissenting opinion. Basing its views on
the practice of States, the Commission had stated
that it had no reason to depart form the conclusion
that followed from the ordinary meaning of the
clause, which assimilated the beneficiary to the most-
favoured nation. The clause was very useful for ne-
gotiators of treaties because, if they wished to ex-
clude national treatment, they had to stipulate that
fact either in the clause itself or in the treaty contain-
ing the clause concluded between the granting State
and the beneficiary State. In 1975, in order to indi-
cate the residual character of the article, the Com-
mission had included the following phrase in square
brackets at the beginning of the text of article 16:
“unless the treaty otherwise provides or it is other-
wise agreed”; but in 1976, it had considered that,
with the inclusion of article 26 in the draft, it was no
longer necessary or appropriate to include those intro-
ductor7y words and it had therefore decided to delete
them.

30. Some representatives speaking on that subject
in the Sixth Committee of the General Assembly at
its thirty-first session, held in 1976, had supported in
general the provisions of article 16. Others had, how-
ever, expressed reservations. They had noted that the
title and text of the article did not seem to be com-
pletely in harmony and had, in particular, raised the
question of the definition of the term ‘‘ national treat-
ment” (A/CN.4/309 and Add.l and 2, para. 230). It
would be for the Drafting Committee to deal with
the question of the title. It would, of course, be pos-
sible to give a definiton of ‘‘national treatment’’, but
that did not seem essential, since the term was used
only in articles 16 and 17. The previous Special Rap-
porteur, Mr. Ustor, had suggested expanding the
scope of the draft and including in it certain articles
relating to national treatment, since it was a question
that was rather closely related to the question of
most-favoured-nation treatment. After a lengthy dis-
cussion, however, the Commission had decided not
to include in the draft any articles relating to national
treatment. The definition proposed by the previous
Special Rapporteur could, of course, be used again,
but the best solution would probably be to give some
thought to the problem and consider it at the same
time as draft article 2.

31. The Government of Luxembourg had expressed
the view that, given the difference in nature between
national treatment and most-favoured-nation treat-
ment, it would be preferable not to confuse those
two types of questions and accordingly to delete
articles 16 and 17 (A/CN.4/308 and Add.l1 and
Add.1/Corr.1, sect. A). However, if those articles
were deleted, the question whether the beneficiary
State was entitled to the treatment extended by the
granting State to the third State as national treatment

7 Ibid., p. 49, para. (9) of the commentary.

would still remain unanswered. Moreover, the com-
mentary to article 16 clearly showed that the practice
of States in interpreting the clause was in fact that
indicated in article 16. Article 16 was in fact a modi-
fication of existing practice and of the customary
rules recognized by practically all States. It would
therefore be preferable to retain articles 16 and 17,
subject to any drafting improvements.

32. In the opinion of the Government of Guyana,
the Commission had, in article 16, sought to assimi-
late the standard of national treatment to the stand-
ard of most-favoured-nation treatment, but in the
formulation of the article it had failed to take ac-
count of the concerns to which all countries had
attached great importance for a number of years. The
Government of Guyana therefore considered that it
would be beneficial to the development of the new
law of international economic relations if that article
reflected those concerns (ibid.).

33. There had also been a written comment by
EEC that article 16 would imply that the mutual
non-discriminatory commitments granted to each
other by States members of a customs union should
be extended to third countries (ibid., sect. C, 6,
para. 8). He must admit that he did not understand
the meaning of that comment. In particular, he did
not see how the provisions of article 16 would affect
the mutual non-discriminatory commitments of the
members of an economic union.

34. The situation seemed to be clear enough. State
practice and the generally recognized rules of custom-
ary law proved that, from the point of view of inter-
national relations among States, article 16 reflected
the existing legal situation. The article should there-
fore be retained, subject to any drafting amendments.

35. Mr. FRANCIS said that he had no difficulty
with article 16. It was perfectly clear and afforded yet
another example of the great care that was required
in negotiating the terms of most-favoured-nation
clauses.

36. Mr. DADZIE said that article 16 was acceptable
as it stood, provided that article 26 was adopted;
otherwise, some drafting changes might be needed.

37. Mr. NJENGA said that article 16 presented no
difficulty, subject of course to the exceptions to be
provided for, particularly in respect of frontier traffic,
which was referred to in article 22. With regard to
the drafting, it might be better to replace the words
“whether or not”, in the English version, by the
words ““even if”’. A more neutral formulation of that
kind would avoid the implication that national treat-
ment was better than most-favoured-nation treat-
ment, which was not necessarily true.

38. Mr. JAGOTA said a distinction had long been
made between most-favoured-nation treatment and
national treatment, the distinction being that the lat-
ter was generally, although not invariably, much
more favourable than the former.

39. Treatment of aliens and the property of aliens
could be classified under four headings: treatment on
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the basis of equality, whereby any person not a na-
tional of a particular country was treated on the same
footing as any other alien; treatment akin to most-
favoured-nation treatment, whereby, if certain ben-
efits were accorded to some aliens, those benefits
would be accorded to a beneficiary under the most-
favoured-nation clause; preferential treatment, which
was normally more advantageous than most-
favoured-nation treatment; and treatment equivalent to
national treatment. It was within that framework that
State practice was normally conducted.

40. India, for instance, had a special arrangement
with Nepal for national treatment under whijch citi-
zens of both countries enjoyed freedom of movement,
without the need for passports or visas, and a num-
ber of trade benefits. Normally, India would not ac-
cord national treatment to any other country under a
most-favoured-nation clause unless the clause so
stipulated; indeed, he knew of no such case.

41. In its comments (ibid., paras. 3 and 4), EEC also
made a distinction between treatment under the
most-favoured-nation clause and preferential treat-
ment. It referred to EEC practice in the matter, par-
ticularly in relation to signatories of the Lomé Con-
vention (the ACP countries), and stated that, under
the Convention, the ACP countries were required to
accord most-favoured-nation treatment only. In con-
sidering treatment in State practice, therefore, it was
necessary to take account of all such distinctions and
their varying correlations.

42. Article 16 was couched in general terms, but its
effect was that any treatment, including national
treatment, extended by a granting State to a third
State would be accorded to the beneficiary of a most-
favoured-nation clause unless, as was clear from para-
graph (8) of the commentary, the clause or treaty
stated otherwise. In other words, the clause would
apply automatically to national treatment unless ex-
pressly excluded. He could accept article 16/ on that
basis, provided it was recognized that the onus would
be on those negotiating a most-favoured-nation
clause to ensure that it did or did not cover national
treatment.

43. Mr. TSURUOKA suggested that the words *“in
so far as such treatment relates to the same subject-
matter” should be added at the end of article 16, and
that the title of the article should read: **Irrelevance
of the fact that treatment is extended as national
treatment . The clarification afforded by the addition
of the words he had porposed was self-evident, but
it might be helpful and did not burden the text. With
regard to the title, it was necessary to avoid giving
the impression that the Commission was dealing
with a matter of internal law, as the existing title
might suggest. In fact, the reference was to national
treatment only within the framework of the appli-
cation of the most-favoured-nation clause.

44. The CHAIRMAN, speaking as a member of the
Commission, said that State practice over the centu-
ries had demontrated the relationship between the
most-favoured-nation clause and the national treat-

ment clause. They often appeared together in treaties
and the purpose of both was to achieve equality of
treatment. They differed, however, in that, whereas
one referred to treatment of persons and things per-
taining to the State, the other referred to treatment
of persons and things belonging to the national legal
order of the State. The former Special Rapporteur for
the topic, Mr. Ustor, in a felicitous turn of phrase,
had referred to national treatment as *“inland parity”
and most-favoured-nation treatment as **foreign par-
ity” ! while Mr. Reuter had described a most-
favoured-nation clause as ‘‘a renvoi to another treaty”
and a national treatment clause as “‘a renvoi 10 mu-
nicipal law”® The national treatment clause, tradi-
tionally concerned with the treatment of aliens in the
national territory, had since found wide application in
trade and, as embodied in article III, paragraph 4, of
the General Agreement on Tariffs and Trade,'® con-
stituted, together with the most-favoured-nation
clause, one of the main pillars of the GATT system.

45. Those facts were reflected in article 16, which
should be retained and referred to the Drafting Com-
mittee.

46. Mr. USHAKOYV (Special Rapporteur), replying to
Mr. Jagota’s comments, said that the rule stated in
article 16 reflected State practice. Some States, such
as India, had so far followed a different practice, but
that practice would be safeguarded by article 25 re-
lating to the non-retroactivity of the articles of the
draft. It was to be hoped that, in future, those States
would follow the majority practice.

47. He also wished to differentiate national treat-
ment, which existed as such, from most-favoured-
nation treatment, which existed only if the granting
State extended a certain treatment to a third State.

48. Mr. Tsuruoka’s suggestion for the addition of a
phrase at the end of article 16 did not appear to him
to be acceptable. If the proposed clarifications were
included in article 16, there would be no reason for
not including other clarifications that might be neces-
sary as a result of earlier or later articles.

49. Nor should it be emphasized that national treat-
ment constituted the most favourable treatment. In-
deed, article 17 was based on the presumption that
national treatment was not always the most favour-
able. That was why the beneficiary State could
choose in each case the treatment it preferred.

50. Furthermore, it could happen that national
treatment applied automatically to all aliens, as was
the case in the Soviet Union. In that case, it was
enough to refer to the constitution, whether a most-
favoured-nation clause existed or not. If internal law
did not provide for national treatment, the rule stated
in article 16 would apply. The article was thus log-
ical; in addition, it reflected the general practice of
States.

8 Yearbook... 1974, wvol. 11 (Part One), p. 125, doc.
A/CN.4/280, arts. 9 and 10, para. (11) of the commentary.

9 Yearbook... 1964. vol. 1, p. 113, 741st meeting, para. 14.

10 GATT, Basic Instruments and Selected Documents, vol. 1V
(Sales No. GATT/1969-1).
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51. The CHAIRMAN suggested that article 16 be
referred to the Drafting Committee for consideration
in the light of the discussion.

It was so agreed.!!

ArTicLE 17 (Most-favoured-nation treatment and
national or other treatment with respect to the same
subject-matter)

52. The CHAIRMAN invited the Special Rappor-
teur to introduce article 17, which read:

Article 17. Most-favoured-nation treatment and national or
other treatment with respect to the same subject-matter

If a granting State has undertaken by treaty to accord to a ben-
eficiary State most-favoured-nation treatment and national or other
treatment with respect to the same subject-matter, the beneficiary
State shall be entitled to whichever treatment it prefers in any par-
ticular case.

53. Mr. USHAKOV (Special Rapporteur) said that
article 17 applied to the case in which several types
of treatment with respect to the same subject-matter
were extended to the beneficiary State, which was
then entitled to the treatment it preferred in each
particular case. Thus, in addition to the treatment it
could claim under a most-favoured-nation clause, the
beneficiary State might, with respect to a certain sub-
ject-matter, also be able to benefit from national
treatment or some direct treatment other than national
treatment. In the commentary to article 17, the
Commission had given a number of examples. When
such a choice existed, the beneficiary State logically
chose the most favourable treatment, but, from the
legal standpoint, it was free to choose the treatment
it preferred.

54. In the Sixth Committee, some representatives
had stated that article 17 was based on the assump-
tion that national and most-favoured-nation treat-
ment went beyond the beneficiary State’s entitlement
under the international minimum  standard

(A/CN.4/309 and Add.l and 2, para. 242).

55. In its written comments, the Government of
Luxembourg had proposed the deletion of both
article 16 and article 17 (A/CN.4/308 and Add.1 and
Add.1/Corr.1, sect. A), while the Government of the
Netherlands had stated that the Commission should
not deal further in the draft with the problems con-
nected with the coexistence of most-favoured-nation
clauses and national treatment clauses (ibid.). He
noted that the Commission itself had considered it
unnecessary and impossible to go more deeply into
those problems.

56. Mr. JAGOTA said that, as worded, article 17
did not follow on logically from article 16, as was the
intention. The first part of article 17 provided that the
granting State would undertake by treaty to accord to
a beneficiary State most-favoured-nation and national
or other treatment. That was not in fact the case.
The only clause that operated as between the grant-

11 For consideration of the text proposed by the Drafting Com-
mittee, see 1521st meeting, paras. 46 and 47.

ing State and the beneficiary State was the most-
favoured-nation clause. Relations between the granting
State and the third State, on the other hand, might
be based on most-favoured-nation, national or other
treatment, the choice of such treatment resting with
the beneficiary State. He would therefore suggest that
the words “and national or other treatment with
respect to the same subject-matter” be replaced by the
words “and the treatment extended by a granting
State to a third State is most-favoured-nation treat-
ment or national or other treatment with respect to
the same subject-matter™. It was purely a drafting
point that could perhaps be referred to the Drafting
Committee.

57. Mr. TABIBI said he would have no objection if
the Drafting Committee wished to consider Mr. Ja-
gota’s amendment, but considered that article 17 was
acceptable as it stood and should be retained. It was
clear in its intent, that in any direct arrangment be-
tween two parties it was for the granting State to de-
cide what type of treatment should be accorded to
the beneficiary State, the latter having no say in the
matter.

58. Mr. CALLE y CALLE said that, while arti-
cles 16 and 17 both dealt with national treatment,
they differed in purpose. The former was designed to
protect the beneficiary State from the possibility of
national treatment being accorded to a third State,
while the latter vested in the beneficiary State an ad-
ditional right, namely, the right to choose the form
of treatment most advantageous to it.

59. He noted that Luxembourg, in its comments
(/bid.), had proposed the deletion of articles 16 and 17
on the ground that national treatment and most-
favoured-nation treatment differed in nature, national
treatment being determined by internal law. He also
noted that EEC, in its comment, had proposed a new
article 16 bis (ibid., sect. C, 6, para. 11) relating to
certain entities where there was generally inland par-
ity amont the members. He would suggest that the
Drafting Committee give some thought to the case
for excluding national treatment extended within the
framework of such entities.

60. Mr. USHAKOYV (Special Rapporteur) wished to
stress once again the fact that, in the situation re-
ferred to in article 17, the beneficiary State could
choose between most-favoured-nation treatment,
national treatment and treatment that was extended
directly and that was even more generous than the
two other types of treatment. Thus, the beneficiary
State’s products could benefit from most-favoured-
nation treatment, from national treatment and from
direct treatment which might, for example, exampt
them from all customs duties. In such a case, the
beneficiary State could choose the treatment it pre-
ferred. It was 10 be noted that most-favoured-nation
treatment was extended by treaty, that national treat-
ment might depend on internal law and that direct
treatment could be the result of a written or oral
treaty. It went without saying that States were free
to introduce all kinds of exceptions in the most-
favoured-nation clause, including exceptions for cus-
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toms unions. In the absence of such exceptions,
however, it was the general rule stated in article 17
that applied.

61. The CHAIRMAN said that, if there were no ob-
jections, he would take it that the Commission
agreed to refer article 17 to the Drafting Committee
for consideration in the light of the discussion and of
the amendments which had been proposed.

It was so agreed.'?
The meeting rose at I p.m.

12 Jbid., paras. 48 and 49.
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The most-favoured-nation clause (continued) (A/CN.4/
308 and Add.l and Add.1/Corr.1, A/CN.4/309
and Add.1 and 2)

[Item 1 of the agenda]

DRAFT ARTICLES ADOPTED BY THE COMMISSION
SECOND READING (continued)

ARrTICLE 18 (Commencement of enjoyment of rights
under a most-favoured-nation clause)

1. The CHAIRMAN invited the Special Rapporteur
to introduce article 18, which read:

Article 18. Commencement of enjoyment of rights under a
most-favoured-nation clause

1. The right of the beneficiary State to any treatment under a
most-favoured-nation clause not made subject to the condition of
material reciprocity arises at the time when the relevant treatment
is extended by the granting State to a third State.

2. The right of the beneficiary State to any treatment under a
most-favoured-nation clause made subject to the condition of ma-
terial reciprocity arises at the time of the communication by the
beneficiary State to the granting State of its consent to accord ma-
terial reciprocity in respect of the treatment in question.

2. Mr. USHAKOYV (Special Rapporteur) noted, first,
that article 18 had elicited comments from only two
governments: the Government of Luxembourg,
which had expressed reservations with regard to the
concept of material reciprocity (A/CN.4/308 and
Add.l and Add.1/Corr.1, section A), and the Gov-

ernment of the Netherlands, which had reiterated its
reservations concerning article 5 (ibid.).

3. Article 18, which specified the time of the com-
mencement of enjoyment of rights under the most-
favoured-nation clause, was related to articles 9 and
10.7 As the Commission had explained in the com-
mentary to article 18, paragraph 1 of that article ap-
plied to unconditional most-favoured-nation clauses,
while paragraph 2 dealt with clauses made subject
to a condition of reciprocity. In order to take account
of the distinction recently made by the Commission
between a condition of material reciprocity and an-
other condition of compensation, the wording of
article 18 would have to be suitably amended.

4. Both article 9 and article 18, paragraph |, dealt
with unconditional most-favoured-nation clauses.
Article 9 provided that the beneficiary State acquired
“the right to most-favoured-nation treatment with-
out the obligation to accord material reciprocity to
the granting State™; article 18 specified the time at
which that right arose, namely, ““at the time when
the relevant treatment is extended by the granting
State to a third State”. The Drafting Committee
should perhaps state exactly when treatment could
be regarded as having been “‘extended™. Must such
treatment have been extended de jure or de facto? 1t
would appear that it must have been extended de
jure. If the granting State had pledged favours to a
third State, it mattered little to the beneficiary State
whether the pledge had been carried out or not. The
pledge gave rise to an obligation for the granting
State and it was at that point that the right of the
beneficiary State to receive the treatment pledged to
the third State arose. The granting State might also
have enacted domestic legislation with a view to
granting certain favours to a third State, but those
favours might not have been immediately accorded. In
those circumstances, did the right of the beneficiary
State arise once the legislation was adopted, or once
the treatment in question was effectively extended to
the third State? Although State and international or-
ganizations had not raised that question in their com-
ments, the Drafting Committee should endeavour to
resolve it.

5. The Drafting Committee should also try to en-
sure consistency in the wording of paragraphs 1 and
2 of article 18. According to paragraph 1, relating
to unconditional clauses, the right of the beneficiary
State arose when the relevant treatment was ex-
tended by the granting State to a third State. Accord-
ing to paragraph 2, relating to clauses ma