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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel ), conposed of Messrs. Werner Melis (Chairman), David Mace and
Sonmpong Sucharitkul, at its twenty-second session in October 1996 to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rules”) and other Governing Council decisions. This
report contains the recommendations to the Governing Council by the Panel
pursuant to article 38(e) of the Rules, concerning fourteen clains included
in the twelfth instalnment. Each of the clainmnts seeks compensation for

| oss, damage or injury allegedly arising out of Irag’s 2 August 1990

i nvasi on and subsequent occupation of Kuwait. The clainms submitted to the
Panel in this instalnment and addressed in this report were selected by the
secretariat of the Conmm ssion from anong the construction and engi neering
clains (the "E3 Clains”) on the basis of criteria established under the

Rul es.

. PROCEDURAL HI STORY

A. The nature and purpose of the proceedings

2. The status and functions of the Commi ssion are set forth in the report
of the Secretary-General pursuant to paragraph 19 of Security Counci
resolution 689 (1991) dated 2 May 1991 (S/22559). Pursuant to that report,
the Commi ssion is a fact-finding body that exam nes clains, verifies their
validity, evaluates |osses, recomrends conmpensati on, and makes paynent of
awar ds.

3. The Panel has been entrusted with three tasks in its proceedings.
First, the Panel determ nes whether the various types of |osses alleged by
the claimants are within the jurisdiction of the Comm ssion. Second, the
Panel verifies whether the alleged | osses are in principle conpensable and
had in fact been incurred by a given claimant. Third, the Panel determ nes
whet her these compensabl e | osses were incurred in the anmpunts cl ai nmed.

B. The procedural history of the clainms in the twelfth instal nent

4, On 27 July 1999, the Panel issued the procedural order relating to the
clainms. None of the clainms presented conmpl ex issues, vol um nous
docunent ati on or extraordinary |losses that would require the Panel to
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classify any of the clains as unusually |large or conplex within the meaning
of article 38(d) of the Rules. The Panel thus decided to conplete its
review of the clainms within 180 days of 27 July 1999, pursuant to article
38(c) of the Rules.

5. The Panel perforned a thorough and detailed factual and | egal review
of the clainms. The Panel considered the evidence submitted by claimnts in
reply to requests for information and docunents. It also considered Iraq s
responses to the factual and | egal issues raised in the twenty-seventh
report of the Executive Secretary issued on 26 April 1999, in accordance
with article 16 of the Rul es.

6. After a review of the relevant information and docunentation, the
Panel made initial determ nations as to the conpensability of the |oss

el ements of each claim Pursuant to article 36 of the Rules, the Pane
retai ned as expert consultants accounting and | oss adjusting firms, both
with international and Persian Gulf experience, to assist the Panel in the
quantification of |losses incurred in |large construction projects. The Pane
then directed its expert consultants to prepare conprehensive reports on
each of the cl ains.

7. In drafting this report, the Panel has not included specific citations
to restricted or non-public documents that were produced or nade avail abl e

toit for the conpletion of its work.

C. Anending clains after filing

8. The Panel notes that the period for filing category “E’ clains expired
on 1 January 1996. The Governing Council permitted claimnts to file
unsolicited supplenents up to and including 11 May 1998. A nunber of the
claimants included in the twelfth instal ment had submtted severa

suppl enents to their clainmed amunt up to 11 May 1998. In this report, the
Panel has taken into consideration such supplenents up to 11 May 1998. The
Panel has only considered those | osses contained in the original claim as
suppl enented by the claimants, up to 11 May 1998, except where such | osses
have been wi thdrawn or reduced by the clainmnts. Were the claimnts
reduced the anount of their |osses the Panel has considered the reduced
anount. This, however, does not preclude corrections relating to
arithnetical and typographical errors.
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D. The clains

9. This report contains the Panel’s findings for |osses allegedly caused
by Iraqg’s invasion and occupation of Kuwait with respect to the follow ng
cl ai ns:

(a) China Metallurgical Construction Corporation, a state enterprise
licensed in the People s Republic of China, which seeks conmpensation in the
anount of USD 24, 909, 175;

(b) Erection and Industrial Services Conpany, a publicly owned
enterprise organi sed according to the |aws of the Arab Republic of Egypt,
whi ch seeks compensation in the amount of USD 11, 152, 035;

(c) Eman Establishnment for Contracting Nan Tawfi k Boul es, a sole
proprietor registered according to the aws of the Arab Republic of Egypt,
whi ch seeks compensation in the amount of USD 7, 290, 794;

(d) El -Tadanone El -Araby Co. for Contracting, a partnership organised
according to the |aws of the Arab Republic of Egypt, which seeks
conpensation in the amount of USD 5, 639, 113;

(e) Lindner Aktiengesellschaft, a corporation organi sed according to
the |l aws of the Federal Republic of Germany, which seeks compensation in the
anmount of USD 330, 428;

(f) Mannesmann Denag Hiuttentechni k, a corporation organi sed accordi ng
to the laws of the Federal Republic of Germany, which seeks conpensation in
the amount of USD 51, 445;

(g) The New Tel Aviv Central Bus Station Limted, a corporation
organi sed according to the laws of the State of Israel, which seeks
conpensation in the amount of USD 8, 245, 000;

(h) MORANDO | MPI ANTI -1 npi anti per |’ Industria dei materiali da Costr.
S.p. A a corporation organi sed according to the laws of the Italian
Republic, which seeks conmpensation in the amunt of USD 4,763, 303;

(i) V.1.P.P. S.p.A, a corporation organi sed according to the |aws of
the Italian Republic, which seeks conpensation in the amunt of USD 471, 836;
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(j) Nazir and Conpany (Private) Limted, a corporation organised
according to the laws of the Islam c Republic of Pakistan, which seeks
conmpensation in the amount of USD 2, 243, 080;

(k) Construction Engi neering and Mai ntenance, NAFTOBUDOM Hol di ng Co.
a joint stock conpany organi sed according to the | aws of the Republic of
Pol and, whi ch seeks conpensation in the amount of USD 4, 643, 401;

(1) Sormad Soo6ut Refrakter Mal zemeleri AO, a corporation organised
according to the |l aws of the Republic of Turkey, which seeks compensation in
t he amount of USD 85, 839;

(m develand Bridge and Engi neering Mddle East (Private) Limted, a
corporation organi sed according to the laws of the United Arab Em rates,
whi ch seeks compensation in the amount of USD 5, 989, 489;

(n) Dal Sterling Goup PLC, a corporation organi sed according to the
| aws of the United Kingdom of Geat Britain and Northern Ireland, which
seeks conpensation in the amunt of USD 267, 587.

I'l. LEGAL FRAMVEWORK

A. Applicable | aw

10. As set forth in paragraphs 16-18 and 23 of the “Report and
Recomendat i ons Made by the Panel of Conm ssioners Concerning the First
Instal nent of ‘E3’ Clains (S/AC. 26/1998/13) (the “First Report”), the Pane
determ ned that paragraph 16 of Security Council resolution 687 (1991)
reaffirmed the liability of Irag and defined the jurisdiction of the

Commi ssion. The Panel applied Security Council resolution 687 (1991), other
rel evant Security Council resolutions, decisions of the Governing Council
and, where necessary, other relevant rules of international |aw

B. Liability of lraq

11. As set forth in paragraph 16 of the “Report and Recomendati ons Made
by the Panel of Commi ssioners concerning the Third Instal nent of ‘E3 C ains
(S/AC. 26/1999/1) (the “Third Report”), the Panel determined that “lraq” as
used in decision 9 (S/AC. 26/1992/9) neans the Government of lraq, its
political subdivisions, or any agency, mnistry, instrunentality or entity
(notably public sector enterprises) controlled by the Governnment of Iraq.

At the tinme of Iraq’ s invasion and occupation of Kuwait, the Governnent of
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Irag regul ated all aspects of economc |life other than sone periphera
agriculture, services and trade.

C. The "arising prior to” clause

12. Inits First Report, the Panel adopted the followi ng interpretation of
the “arising prior to” clause in paragraph 16 of Security Council resolution
687 (1991) with respect to contracts to which Irag was a party:

(a) the phrase “wi thout prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was intended to have an exclusionary effect on the Comm ssion’s
jurisdiction, i.e., that such debts and obligations could not be brought
bef ore the Conmi ssion

(b) the period described by “arising prior to 2 August 1990"
shoul d be interpreted with due consideration to the purpose of the phrase,
whi ch was to exclude Iraq’'s existing bad debts fromthe Comm ssion’s
jurisdiction;

(c) the terms “debts” and “obligations” should be given the
customary and usual neanings applied to themin ordinary discourse; and

(d) the use of a three nmonth payment delay period to define the
jurisdictional period is reasonable and consistent both with the econom c
reality in Irag prior to the invasion and with ordinary comercia
practices.

13. The Panel finds that a claimrelating to a “debt or obligation arising
prior to 2 August 1990” neans a debt for payment that is based on work

performed or services rendered prior to 2 May 1990.

D. Application of the “direct |10ss” requirenent

14. The Governing Council’s decision 7 (S/AC. 26/1991/7/ Rev.1), decision 9
(S/ AC. 26/ 1992/ 9) and decision 15 (S/ AC. 26/ 1992/ 15) provi de specific
instructions to the Panel regarding the interpretation of the “direct |oss”
requi renent. Applying these decisions, the Panel exam ned the | oss types
presented in the clains to determ ne whether, with respect to each | oss

el ement, the requisite causal link - a “direct |oss” - was present.

15. The Panel nmade the follow ng findings regarding the neaning of “direct
| 0ss”:
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(a) with respect to physical assets in Iraq and in Kuwait on 2
August 1990, a claimnt can prove a direct |oss by denonstrating that the
breakdown in civil order in those countries, which resulted fromlraq's
i nvasi on and occupation of Kuwait, caused the claimnt to evacuate its
enpl oyees and that the evacuation resulted in the abandonment of the
clai mant’ s physical assets;

(b) with respect to |l osses relating to contracts to which Iraq was
a party, lrag may not rely on force majeure or simlar legal principles as a

defence to its obligations under the contract;

(c) with respect to |l osses relating to contracts to which Iraq was
not a party, a claimant may prove a direct loss if it can establish that
Irag’s invasion and occupation of Kuwait or the breakdown in civil order in
Irag or Kuwait follow ng the invasion caused the claimnt to evacuate the
personnel needed to performthe contract;

(d) costs incurred in taking reasonable steps to nitigate the
| osses incurred by the claimant are direct |osses, bearing in mnd that the
clai mant was under a duty to mitigate any | osses that could reasonably be
avoi ded after the evacuation of its personnel fromlraq or Kuwait; and

(e) the | oss of use of funds on deposit in Iraqgi banks is not a
direct loss unless the claimant can denonstrate that Irag was under a
contractual or other specific duty to exchange those funds for convertible
currencies and to authorize the transfer of the converted funds out of Iraq,
and that this exchange and transfer was prevented by lIraq' s invasion and
occupation of Kuwait.

E. Loss of profits

16. In order to substantiate a claimfor |oss of profits, a clainmnt nust
prove that it had an existing contractual relationship at the tinme of the

i nvasi on. Second, a claimant nust prove that the continuation of the

rel ati onship was rendered inpossible by Irag’ s invasion and occupati on of
Kuwait. Finally, profits should be neasured over the |life of the contract.
A clai mant nmust denponstrate that the contract woul d have been profitable as
a whole. Thus, a claimnt nust denonstrate that it would have been
profitable to conplete the contract, not just that the contract was
profitable at a single noment in tinme.

17. Cal cul ations of a loss of profits claimshould take into account the
i nherent risks of the particular project and the ability of a claimant to
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realize a profit in the past. The speculative nature of sone projects
requires the Panel to view the evidence submitted with a critical eye. In
order to establish with “reasonable certainty” a |loss of profit claim the
Panel requires that a claimnt submt not only the contracts and invoices
related to the various projects, but also detailed financial statenents,

i ncludi ng audited statenents where avail abl e, nanagenment reports, budgets,
accounts, tinme schedul es, progress reports, and a breakdown of revenues and
costs, actual and projected for the project.

F. Date of |oss

18. The Panel nust determne “the date the | oss occurred” within the
meani ng of Governing Council decision 16 (S/AC. 26/1992/16) for the purpose
of recommendi ng conpensation for interest and for the purpose of determn ning
the appropriate exchange rate to be applied to | osses stated in currencies
other than in United States dollars. Were applicable, the Panel has

determ ned the date of | oss for each claim

G | nt er est

19. According to decision 16 (S/AC. 26/1992/16), “[i]nterest will be
awarded fromthe date the | oss occurred until the date of payment, at a rate
sufficient to conpensate successful claimnts for the | oss of use of the
princi pal anount of the award.” |In decision 16 the Governi ng Counci

further specified that “[i]nterest will be paid after the principal anount
of awards,” while postponing decisions on the methods of cal cul ati on and
paynment of interest.

20. The Panel finds that interest shall run fromthe date of |oss, or
unl ess ot herwi se established, from 2 August 1990.

H. Currency exchange rate

21. While many of the costs incurred by the claimants were denom nated in
currencies other than United States dollars, the Conmmi ssion issues its
awards in that currency. Therefore, the Panel is required to determne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

22. The Panel finds that the exchange rate set forth in the contract is
the appropriate rate for | osses under the relevant contracts because this
was specifically bargained for and agreed to by the parties.
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23. For non-contractual |osses, the Panel finds the appropriate exchange
rate to be the prevailing comrercial rate, as evidenced by the United
Nations Monthly Bulletin of Statistics on the date of |oss, or, unless

ot herwi se established, on 2 August 1990.

|. Evacuation | osses

24. In accordance with paragraph 21(b) of decision 7 of the Governing
Council, the Panel finds that the costs associated with evacuating and
repatriating enployees fromlraq between 2 August 1990 and 2 March 1991 are
conpensable to the extent that such costs are proven by the clai mant.
Conpensabl e costs consi st of tenporary and extraordi nary expenses relating
to evacuation and repatriation, including transportation, food and
acconmmodat i on.

J. Valuation

25. The Panel devel oped, with the assistance of the secretariat and the
Panel’ s expert consultants, a verification programthat addresses each |oss
item The valuation analysis used by the Panel’s expert consultants ensures
clarity and consistency in the application of certain valuation principles
to the construction and engi neering cl ai ns.

26. After receipt of all claiminformation and evidence, the Panel’s
expert consultants applied the verification program Each |oss el enent was
anal ysed individually according to a set of instructions. The expert

consul tants’ analysis resulted in a recommendati on of conpensation in the
anount clainmed, an adjustnment to the amount clainmed, or a recomrendati on of
no conpensation for each loss element. In those instances where the Panel’s
expert consultants were unable to respond decisively, the issue was brought
to the attention of the Panel for further discussion and devel opment.

27. For tangi bl e property |osses, the Panel adopted historical cost mnus
depreciation as its primary valuation method.

K. Evidentiary requirenents

28. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by evidence sufficient to denonstrate the circunmstances and anount
of the claimed | oss. The Governing Council has made it clear in paragraph 5
of decision 15 that, with respect to business |osses, there “will be a need
for detailed factual descriptions of the circunstances of the clainmed |oss,
damage or injury” in order to reconrend compensation
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29. The category “E" claimformrequires all corporations and other |ega
entities that have filed clainms to submt with their claimform®a separate
statement explaining its claim(*Statement of Claim), supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the

ci rcunmst ances and the anount of the clainmed | oss”.

30. In those cases where the original subm ssion of the claiminadequately
supported the alleged | oss, the secretariat prepared and issued a witten
comuni cation to the claimant requesting specific informati on and
docunentation regarding the loss (the “clai mdevel opnment letter”). In

revi ewi ng the subsequent subm ssions, the Panel noted that in many cases the
claimant still did not provide sufficient evidence to support its alleged

| osses.

31. The Panel is required to determ ne whether these clains are supported
by sufficient evidence and, for those that are so supported, nust recomend
the appropriate amount of compensation for each conpensable claimelenment.
This requires the application of relevant principles of the Comm ssion’s
rul es on evidence and an assessment of the |loss elenents according to these
principles. The recommendations of the Panel are set forth bel ow
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[11. CLAIM OF CH NA METALLURG CAL CONSTRUCTI ON CORPORATI ON
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32. Chi na Metal lurgical Construction Corporation (“China Metallurgical”)
isalimted liability entity organi sed according to the | aws of the

Peopl e’s Republic of China. Its main activities are designing and
construction work relating to engineering projects for mning, civil and

i ndustrial projects. China Metallurgical also supplies services
particularly in the areas of technical and |abour contracts. China

Met al | urgi cal seeks conpensation for |osses arising fromcontract, tangible
property | osses and paynment or relief to others totalling USD 24, 909, 175.
China Metallurgical has also submtted clains for interest.

33. China Metal lurgical changed its name on 19 Cctober 1994 to China
Met al | urgi cal Construction (G oup) Corporation

34. Inits reply to a claimdevel opment letter, China Metallurgical had

i ncluded an additional claimrelating to “expenses in China” which it
asserted totalled USD 76,589. The Panel has only considered those | osses
contained in the original claimexcept where such | osses have been w t hdrawn
or reduced by China Metallurgical. Were China Metallurgical reduced the
anmount of losses inits reply to the claimdevel opnment letter, the Panel has
consi dered the reduced anount.

Table 1. CHI NA METALLURG CAL’ S CLAIM

d ai m el enent d ai m anount

( USD)
Contract | osses (lraq) 12,602, 763
Contract | osses (Kuwait) 9,125, 625
Loss of tangi ble property 2,463, 854
Payment or relief to others 716, 933
I nt er est (--)

Tot al 24,909, 175
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A. Contract |osses (lraq)

1. FEacts and contentions

(a) Labour supply contracts

35. During the period from 1983 to 1985, China Metallurgical signed five
| abour supply contracts with various Iraqi entities. The contracts were as
fol | ows:

i. Labour supply contract for the Taji-Steel Structure Factory;

ii. Labour supply contract for the Delianya Transforner Factory;

iii.Labour supply contract for the Geol ogical team

iv. Labour supply contract for the Basrah Steel Plant; and

v. Labour supply contract for the Basrah Steel Pipe Factory.

36. China Metallurgical stated that at the tinme of Iraqg s invasion and
occupation of Kuwait, it had conpleted the services relating to the Taji-
Steel Structure Factory, the Delianya Transformer Factory and for the
Geol ogi cal team

37. Wth respect to the |abour supply contracts for Basrah Steel Plant and
Basrah Steel Pipe Factory, China Metallurgical alleged that it was stil
providing a service on 2 August 1990. The Basrah Steel Plant and Basrah
Steel Pipe factory agreenents had been extended on 22 January 1990 and 4
April 1990 respectively for a period of twelve nonths. China Metallurgica
asserted that on 2 August 1990 it was still providing services to the Iraq
state enterprises in respect of the extended agreenents and that it
continued to performin terms of the contracts until the end of August 1990.

38. The terms of paynent for the five |abour supply contracts were subject
to a number of deferred paynent arrangenents and China Metal lurgical alleged
that “it was entitled to receive paynents fromlraq during the period from
1990-1992 in the ampbunt of USD 8, 759, 268. 92".
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(b) 17 sub-stations contract

39. China Metallurgical stated that it signed a contract in July 1985 for
the construction of 17 sub-stations with the Irag Mnistry of Industry and
M neral Electric Organization Small Project Country Electric Engi neering
Bureau. China Metallurgical indicated that the project was conpleted in
Cctober 1988. It asserted that as at 2 August 1990, it had received a tota
paynment of USD 38,442 and there was an anobunt outstanding in the total sum
of USD 3, 666,357 and unrel eased retention “fees” of USD 177,137. China

Met al | urgi cal seeks conpensation for the anount of USD 3, 843,494 relating to
the 17 sub-stations contract.

2. Analysis and valuation

40. The Panel finds that for the purposes of the “arising prior to” clause
in paragraph 16 of Security Council resolution 687 (1991) China
Metal l urgi cal had contracts with Irag with respect to the |abour supply
contracts and the 17 sub-stations contract.

41. The Panel finds that the |losses allegedly incurred by China

Metal lurgical with respect to the Taji-Steel Structure Factory contract,
Del i anya Transforner Factory contract, the Ceol ogical teamcontract and 17
sub-stations contract, are based on services provided prior to 2 May 1990.
Accordingly, the claimfor the |losses relating to these contracts is outside
the jurisdiction of the Comm ssion

42. In addition, part of those debts were covered by deferred paynent
agreenents. The Panel finds that for the purpose of Security Counci
resolution 687 (1991) the deferred paynent agreenents did not have the
effect of novating the debt. Accordingly, clains for such | osses are
outside the jurisdiction of this Comr ssion

43. Wth respect to the |abour supply contracts for Basrah Steel Plant and
Basrah Steel Pipe Factory, the Panel finds that China Metallurgical was
still providing services at the time of Iraq s invasion and occupation of
Kuwai t. Accordingly, the clains relating to performances from2 May 1990
until the end of August 1990 are within the jurisdiction of the Comm ssion
The Panel finds that, with respect to the Basrah Steel Plant and Basrah
Steel Pipe Factory, China Metallurgical submtted confirmations of the
amounts due under the contracts and schedul es of certificates indicating
when the services were rendered.
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44, Chi na Metal lurgical clainmed USD 3, 884,447 for contract |osses relating
to the Basrah Steel Plant and Basrah Steel Pipe Factory and of this clainmed
anount, the Panel finds that China Metallurgical did submt sufficient

evi dence whi ch demonstrates that it is entitled to conpensation in the
anount of USD 227,193 for work perfornmed between 2 May 1990 and 31 August
1990.

3. Recommendati on

45, The Panel reconmends conpensation in the amount of USD 227,193 for
contract |losses relating to the contracts in Iraqg.

B. Contract | osses (Kuwait)

1. FEacts and contentions

(a) WB-2 Proj ect

46. Chi na Metal lurgi cal seeks conpensati on of KW 1, 708, 223

(USD 6,171, 298) arising out of a sub-agreenent that it entered into on 8
April 1985 (“the sub-agreenent”) for the construction of the WB-2 Project
with Khalifa Al -Jassim Trading & Contracting Co (“Khalifa Co”), a Kuwait
based entity. The original subcontractor of the project was Muntain Bl ue
Commercial Co. who assigned all of its rights and obligations of the sub-
agreenent to China Metallurgical upon approval of Khalifa Co. |In ternms of

t he subcontract, China Metallurgical was to undertake the building of 334
houses, a school and twelve sub-stations. The contract val ue was the anount
of KWD 3,037,523 (USD 10, 973, 660) .

47. China Metallurgical stated that it began construction in Septenber
1985 and conpleted it in March 1988. It alleged that the mai ntenance period

was extended continuously up to the date of Iraqg’ s invasion of Kuwait.

(b) Rabi ya Housing Project ("163 Project”)

48. China Metallurgical entered into three agreements on 28 July 1986
(“the subcontracts”) with a Kuwaiti registered conpany, M S Arabian Buil ding
and Construction Company WL.L. (“the contractor”). The contractor had an
agreement with the National Housing Authority of Kuwait (“the main
contract”) to build, inter alia, houses, nopsques and groups of shops.

49. The three subcontracts related to the supply of |abour and equi pnent
and the provision of infrastructure. The subcontract |unp sum price was
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KWD 2,400, 000 for the | abour agreenent, the subcontract relating to
infrastructure supply provided for a |unmp sum paynent of KWD 731, 000 and the
subcontract agreenent for equi pnent provided for a |lunmp sum of KW 600, 000.
Chi na Metal lurgical has alleged an anmount totalling KW 817, 761

(USD 2, 954, 327) as renmaining unpaid for work performed relating to the
subcontracts for which anmount it seeks conpensation

50. China Metallurgical alleged that it conpleted all of its obligations
under the subcontracts by September 1989 and at the same tine began the
performance of the nmaintenance requirenents. Up to 22 February 1989, the
contractor had paid China Metallurgical part of the subcontract ampunts
totalling KWD 2,913,239 (USD 10, 524, 657), which included a pre-paynent.

Chi na Metal lurgical contended that the “mai ntenance period and its
negoti ati on for the paynment of the sub-contract were frustrated and
destroyed by Iraq s unlawful invasion and occupation of Kuwait on 2 August
1990".

51. China Metallurgical alleged that it sought to contact the other
contracting parties after the cessation of hostilities, but it received no

response fromthem

2. Analysis and valuation

52. Thi s Panel has found that a cl ai mant nust provide specific proof that
the failure of a Kuwaiti debtor to pay was a direct result of Iraq's

i nvasi on and occupation of Kuwait. A claimnt nust denonstrate that a

busi ness debtor was rendered unable to pay due to insolvency or bankruptcy
caused by the destruction of its business during Iraq s invasion and
occupation of Kuwait. China Metallurgical has not supplied this proof.
China Metallurgical only submtted copies of a tel ephone record between
itself and its agent in Kuwait which purports to confirmthat the debtors
were no | onger in existence.

53. The Panel finds that China Metallurgical failed to submt sufficient
evidence that its claimfor contract |losses in Kuwait arose as a direct

result of lraq s invasion and occupation of Kuwait on 2 August 1990.

3. Recommendati on

54, The Panel reconmends no compensation for contract |osses in Kuwait.
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C. Loss of tangible property

1. FEacts and contentions

55. Chi na Metal lurgical seeks conpensation in the anount of USD 2,463, 854
for tangi ble property | osses allegedly arising in Kuwait and Iraq.

56. China Metallurgical asserted that it had 334 personnel at its branch
office and work sites in Iraq and eight staff menbers in Kuwait at the tine
of lIraqg' s invasion and occupation of Kuwait. It stated that it evacuated
its personnel from both Kuwait and Iraq.

(a) Ofice in Irag

57. Chi na Metal lurgi cal seeks conpensation for USD 85,775 arising out of
the alleged | oss of equipnent fromits office in lraq. In respect of the
Irag office, China Metallurgical asserted that it entered into an agreenent
dated 1 Cctober 1990 with a | ocal agent to guard its property (“Trust
Agreenment 1”). This agreenent related to a “List of Tenporarily Inported
Vehi cl es and Equi pnent” and a “List of other Vehicles and Equi pnent” | ocated
at China Metallurgical’s work site

(b) AT Barrage Project

58. In addition, the Trust Agreement | required the agent to guard the
seal ed offices of China Metallurgical. 1Inits reply to a claimdevel opnent
letter, China Metallurgical stated that this material related to “AT Barrage
of Ikifil Shinafiya Project”. It appears that China Metallurgical was a
subcontractor to China State Construction Engineering Corporation. China
Met al | urgi cal submitted docunentati on which indicated that the equi pment was
in fact inported by China State Construction Engi neering Corporation. It
asserted that China State Constructi on Engi neering Corporation did authorise
China Metallurgical to make the claimto the Conm ssion as China

Metal lurgical allegedly paid for the equipnent. China Metallurgical asserts
a |l oss of USD 552, 146.

(c) Basrah Navigation Lock No. 1 Project

59. China Metallurgical stated that it entered into a second agreenent
dated 1 Cctober 1990 (“Trust Agreenent [1”) with the sane agent to guard
vehi cl es, equipnment, materials, instruments, spares and steel bars. Inits
reply to a claimdevel opnent letter, China Metallurgical asserted that the
steel bars that it had inported were rejected by the contractor as being



S/ AC. 26/ 2000/ 5
Page 22

unsuitable and it was in the process of arranging to re-export them when
Irag’s invasion and occupation of Kuwait occurred. China Metallurgica

seeks conpensation for the full value of the steel bars in the anpunt of

USD 1, 167,000. The total conpensation clainmed, including the steel bars, is
USD 1, 627, 354.

60. China Metallurgical submtted a report dated 29 June 1992 alleging the
property was stolen on 21 Cctober 1990.

(d) Ofice in Kuwait and WB-2 Project

61. Wth respect to the Kuwait office, China Metallurgical alleged that it
purchased of fice equi prent between 1980 and 2 August 1990. China

Met al | urgi cal seeks conpensation in the amount of USD 90, 198. China

Met al | urgi cal al so seeks compensation relating to the WB-2 project, where it
was the subcontractor, of USD 108, 381.

2. Analysis and valuation

62. In relation to the property alleged to be lost in Irag and Kuwait,
China Metal lurgical contended that it |ost nobst of the original invoices.
China Metallurgical stated that “the costs of the properties claimed herein
are net value calcul ated on the base of the financial records regularly

mai ntai ned at Cl ai mant’ s headquarter”. China Metallurgical submtted a
“summary of spare parts” and a “detailed list of main materials” and ot her
internally generated schedul es of materi al

63. Wth respect to the steel bars, China Metallurgical submtted various
i nvoi ces dating from 1988 along with inportation docunentation. It had al so
submitted a letter of rejection of the steel bars fromthe Mnistry of
Agriculture and Irrigation to the Board of the South-Area Custons dated 30
July 1990. This letter contained a request for perm ssion to re-export the
steel bars. The letter also made reference to attachnents which had details
of the “specifications and anount attached hereunder”. These attachments
were not provided in China Metallurgical’s reply to the cl ai mdevel opnent
letter.

64. In order to establish a |oss of tangible property claim this Pane
found that a claimnt nust subnit evidence such as certificates of title,
recei pts, purchase invoices, bills of |ading, insurance docunments, custons
records, inventory lists, asset registers, hire purchase or |ease
agreenents, transportation docunents and other rel evant docunents generated
prior to 2 August 1990.
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65. The Panel finds that China Metallurgical did not submt sufficient
evi dence whi ch demonstrated its title to or right to use the assets, the
val ue and the presence of the tangible property located in Iraqg and Kuwait.
The Panel finds that China Metallurgical failed to submt sufficient
evidence to substantiate its |loss of tangible property claim

3. Recommendati on

66. The Panel reconmends no conpensation for tangible property |losses in
Kuwait and Irag.

D. Paynent or relief to others

1. FEacts and contentions

67. China Metallurgical asserted that after 2 August 1990 it decided to
withdraw its asserted 334 personnel in lIraq and the eight persons in Kuwait
to China. Inits reply to the claimdevel opnent letter, China Metallurgica
stated that 337 enployees were in Iraq and eight in Kuwait. O those in
Irag, three travelled by road via Turkey to China. The rest of the

enpl oyees were transported by bus to Jordan and then by air to China. The
transfer to China appears to have occurred towards the end of August 1990.
China Metallurgical did assert a total |oss of USD 591, 786 cal cul ated as
fol | ows:

i Airline tickets - USD 400, 595;

ii. Food - USD 8, 710;

iii. Bus rental - USD 174, 479; and

iv. Lodging USD - 8,002.

68. China Metallurgical also included a claimfor alleged paynents made to
an accountant and an anount allegedly paid to its |ocal agent for guarding
China Metallurgical’s assets in Iraq. The total asserted loss is

USD 125,147. Wth regard to the accountant, China Metallurgical stated that
it incurred costs totalling USD 48,133 with respect to services provided
during the course of evacuation relating to accounting, taxation and audit.
The second claimrelated to an all eged paynment of USD 77,014 to its agent
for guarding China Metallurgical’'s property.
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2. Analysis and valuation

69. Wth respect to the claimfor air fares, China Metallurgical did
submt the follow ng evidence of its |oss: copies of nine receipts which it
stated were in respect of air transport; copies of its enployees nanmes and
passport nunbers; an affidavit signed by two of its enployees; copies of a
nunber of contracts identified under the |oss of contracts heading; and a
“certificate” fromAir China. The Panel finds that China Metallurgical did
provi de sufficient evidence of the evacuation of its enployees and having
incurred the air fares.

70. The Panel has held that tenporary and extraordinary costs of
evacuati on are conmpensable. China Metallurgical was requested, in a claim
devel opnent letter, to explain howits costs would have exceeded the costs
in repatriating its enpl oyees assum ng the normal completion of work in
Irag. Inits reply, China Metallurgical indicated that it would have had to
pay a “higher airfare than usual”. It did not state what the difference in
air fare would be nor did it state what the normal air fare would be.

71. The Panel exam ned the contracts and evidence submtted by China
Metal lurgical to establish which party was responsible for the air fares
with respect to the various contracts that China Metallurgical had
submtted. The Panel finds that China Metallurgical submtted sonme evidence
whi ch denonstrates that the enpl oyer was responsible for the repatriation
costs of sonme of the workers and that the costs incurred by China

Met al | urgi cal exceeded the costs it would have normally incurred in the
repatriation of its workers upon natural conpletion of the contracts by an
anount of USD 101, 964. Wth respect to the balance of the claimfor the
cost of air fares, the Panel finds that China Metallurgical did not submt
sufficient evidence to denobnstrate that the all eged | osses were tenporary
and extraordinary expenses.

72. China Metallurgical submitted receipts and “advising bills” for bus
hire and car rental. Wth respect to the asserted expenses for |odging and
food, China Metallurgical did subnmit receipts, “advising bills” and severa
partially translated receipts to support this particular elenment of the
claim The Panel finds that China Metallurgical did submt sufficient

evi dence denonstrating a loss in the anount of USD 5,755 relating to the
bal ance of the claimfor evacuation costs.

73. The Panel finds that with respect to the all eged paynent to the Iraq
accountant and the alleged costs of guarding the property, China
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Met al l urgi cal did not submt adequate evidence of paynent. |t accordingly
recommends no conpensation for this |oss el enent.
3. Recommendati on
74. The Panel reconmends USD 107, 719 conpensation for payment or relief to
ot hers.
E. Interest
75. Wth reference to the issue of interest, the Panel refers to

par agraphs 19 and 20 of this report.

F. Recommendation for China Metallurgica

Table 2. RECOVMENDED COMPENSATI ON FOR CHI NA METALLURG CAL

C ai m el enent d ai m anount Recomended
(USD) conpensati on
( USD)
Contract | osses (lraq) 12,602, 763 227,193
Contract | osses (Kuwait) 9,125, 625 nil
Loss of tangi ble property 2,463, 854 nil
Payment or relief to others 716, 933 107, 719
| nt er est (--) (--)
Tot al 24,909, 175 334,912
76. Based on its findings regarding China Metallurgical’s claim the Pane

recommends conpensation in the anount of USD 334, 912.
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I'V. CLAIM OF ERECTI ON AND | NDUSTRI AL SERVI CES COVPANY
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77. Erection and Industrial Services Conpany (“Erection and Industrial”)
is an Egyptian registered public sector conpany involved in the provision of
engi neering and industrial services. It seeks conpensation in the amunt of
USD 11, 152,035 for contract |osses, loss of profits, tangible property |oss
and interest.

78. Erection and Industrial also subnmtted a subsidiary claimin the event
its claimfor unremtted contract amounts is not consi dered conpensabl e.

The claimis based on alleged financial |osses arising in connection with
Erection and Industrial’s funds in the Rafidain Bank in Iraq. The tota
anmount clainmed in the subsidiary claimis USD 8,249, 134.

Table 3. ERECTI ON AND | NDUSTRI AL’ S CLAI M

Cl aimel enent Cl ai m anpunt
UsD

Contract | osses 5,672, 453

Loss of profits 959, 461

Loss of tangi ble property 265, 779

I nt er est 4,254, 342

Tot al 11,152,035

A. Contract |osses

1. FEacts and contentions

79. Erection and Industrial entered into its first contract in Iraq in
June 1983 with the Baghdad El ectricity Distribution O ganization for a
contract price of QD 500,000. On 8 August 1984, Erection and Industria
entered into a second contract with the same party for a contract price of

| @ 500,000. It entered into the third contract with the sane party in
March 1986 for a contract price of 1QD 3,000,000. On 29 April 1989,
Erection and Industrial entered into a contract with the Baghdad El ectricity
Di stribution Organisation for a contract price of 1QD 2,000,000 (“the fourth
contract”).
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80. Wth respect to the first three contracts, Erection and Industria
seeks conpensation for the total anmount of USD 3,928, 267 representing | osses
whi ch Erection and Industrial asserted were due and owing to it in
convertible Iragi dinars. These amobunts were to be paid to it at the end of
the war between Iran and Iraq. Erection and Industrial indicated that at
the time of Irag’ s invasion and occupation of Kuwait, it had conpleted its
work in relation to the first three contracts, but it did not specify an
exact conpletion date. It stated that “the cease-fire of 20 August 1988”
determined the end of the Iran-lraq war, which determ ned the “due dates of
paynment”.

81. The fourth contract was for the inprovenent and upgradi ng of the
electricity distribution network in Baghdad. The period for execution of
the contract was 24 nonths fromthe date of comrencenent. Erection and

I ndustrial asserted it conmmenced the works on 1 July 1989 and was due to
conplete the works on 1 July 1991. Erection and Industrial stated that at 2
August 1990, it had conpleted work to the value of |1 QD 850,000, which
represented 42.5 per cent of the contract.

82. Erection and Industrial stated that conpletion of the fourth contract
became i mpossible as a result of Iraq s invasion and occupati on of Kuwait.
Erection and Industrial asserted that the enployer owed it an anount of

| QD 226, 475 representing work conpl eted and not paid up to 30 June 1990
(1@ 152,538) and retention nonies (1 QD 73,937). FErection and Industria

al so seeks conmpensation for an asserted |oss of 1QD 108, 000 representing
wor k conpl eted and not paid from2 June 1990 to 2 August 1990. It,
therefore, asserted a total |oss of |1QD 334,475 (USD 1, 070, 321).

83. Erection and Industrial also asserted a loss in respect of the United
States dollar portion of the fourth contract. The contract stated that
Erection and Industrial was entitled to a paynment of 10 per cent of the
contract value in United States dollars payable in four equal instal nents
comenci ng, according to Erection and Industrial, on 29 July 1989 with the
final paynent due on 29 April 1990. FErection and Industrial asserted a

| oss, representing the 10 per cent anount to be remtted, of 1QD 210, 000.

2. Analysis and valuation

84. The Panel finds for the purposes of the “arising prior to” clause in
par agraph 16 of Security Council resolution 687 (1991) that Erection and
Industrial, in each case, had a contract with Iraq.
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85. The Panel finds that the performance by Erection and Industrial with
respect to the first three contracts was conpleted prior to 2 May 1990 and
that the clains for the unremtted convertible Iraqi dinar anopunts rel ate
entirely to work that was perforned prior to 2 May 1990. Accordingly, the
claimfor the losses relating to the first three contracts is outside the
jurisdiction of the Commr ssion

86. Wth respect to the remttable United States dollar portion of the
fourth contract, the Panel finds that the anobunts were debts and obligations
of Iraq arising prior to 2 August 1990. Accordingly, the claimfor the

| osses relating to the remttable portion of the fourth contract is outside
the jurisdiction of the Comm ssion

87. Wth respect to clainms for work conpl eted but allegedly not paid up to
30 June 1990 and from 2 June 1990 to 2 August 1990 under the fourth
contract, Erection and Industrial had submtted a copy of the contract and
correspondence with the enployer. 1In relation to the retention amunt
claimed, it would appear that the project was 42.5 per cent conpleted by 2
August 1990 and could, therefore, be considered to be ongoing.

88. The Panel finds that the evidence subnmitted by Erection and Industria
is not sufficient to establish its loss and entitlenent to the all eged

anount s outstandi ng under the fourth contract and retenti on noni es cl ai nmed.

3. Recommendati on

89. The Panel reconmmends no conpensation for contract |osses.

B. Loss of profits

90. Erection and Industrial stated that Iraqg’ s invasion and occupation of
Kuwait prevented it fromconmpleting the fourth contract. Erection and

I ndustrial contended that it would have made a profit based on a return of
26 per cent. FErection and Industrial stated that as the unperformed portion
of the contract anpbunted to 1 QD 1, 150,000, it would, based on a return of 26
per cent on that anount, have nmade a profit of 1QD 299,000 (USD 959, 461).

91. Erection and Industrial produced an extract fromthe Iragi Branch’s
budget for June 1990 as proof that it was making a profit. FErection and

I ndustrial did not submt audited financial statenments, budgets for the
proj ect, managenent accounts, turnover, original bids, profit/loss
statements, finance costs and head office costs prepared by or on behalf of
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Erection and Industrial for the project. 1n addition, no evidence of the
profitability of its other projects in Iraqg was submtted.
92. The Panel finds that Erection and Industrial did not submt sufficient

evidence to establish its claimfor |oss of profits on the fourth contract.

93. The Panel recommends no conpensation for |oss of profits.

C. Loss of tangible property

94. Erection and Industrial seeks conpensation in the amunt of 1QD 51, 806
(USD 265, 779) relating to tangible property | osses. Erection and Industria
contended that at the tinme of Iraqg s invasion and occupation of Kuwait it
departed fromlraq and abandoned its property in Irag. It asserted that on
17 April 1992, the Government of lraq issued a decree confiscating the
property and assets of foreign conpanies that had |left Irag after 2 August
1990 and this included the property of Erection and Industri al

95. Erection and Industrial provided, as evidence of its title to the
property, an inventory of its assets in its Iraqi Branch, made for the

pur pose of preparation of the Branch’s budget on 30 June 1990. It did not
submit evidence such as certificates of title, receipts, purchase invoices,
bills of |ading, insurance documents, custonms records, inventory lists,

asset registers, hire purchase or | ease agreenents, transportation docunents
and ot her rel evant documents generated prior to 2 August 1990.

96. The Panel finds that Erection and Industrial did not submt sufficient
evi dence which demonstrated its title to or right to use the property and
that such property was in lraq prior to 2 August 1990.

97. The Panel reconmends no conpensation for tangible property | osses.

D. Subsidiary claim

98. Erection and Industrial had submitted as a “subsidiary request” an
alternative claim in the event that the claimfor unremtted contract

| osses is considered not conpensable. Erection and Industrial seeks, as an
alternative, compensation for an alleged |oss of USD 8, 249, 134. |t
substituted its claimfor unremitted contract | osses for the amunt to its
credit in the Rafidain Bank, which allegedly amunted to 1 QD 919, 792

(USD 2,943,334). It calculated its subsidiary claimas detailed in the
tabl e bel ow.
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Tabl e 4. ERECTI ON AND | NDUSTRI AL’ S SUBSI DI ARY CLAI M
d ai m el enent Cl ai m anount
UsD
Contract | osses 1,070, 320
Loss of profits 959, 461
Loss of tangi ble property 265, 779
Fi nanci al | osses 2,943,334
I nt erest 3, 010, 240
Tot al 8,249,134
99. The Panel finds that Erection and Industrial failed to prove that the

funds in the account have been appropriated, renmoved, stolen or destroyed
and therefore how it suffered any | oss.

100. The Panel recomends no conpensation for the subsidiary claim

E. Interest
101. As the Panel recommends no compensati on on contract |osses, there is
no need for the Panel to determ ne the date of |oss from which interest

woul d accrue.

F. Recommendation for Erection and |Industria

Table 5. RECOVMMENDED COMPENSATI ON FOR ERECTI ON AND | NDUSTRI AL

d ai m el enent d ai m anount Recomended
(USD) conpensati on
( USD)
Contract | osses 5,672, 453 ni
Loss of profits 959, 461 ni
Loss of tangi ble property 265, 779 ni
I nt er est 4,254, 342 ni

Tot al 11,152, 035 ni
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102. Based on its findings regarding Erection and Industrial’s claim the
Panel recommends no conpensati on.
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V. CLAIM OF EMAN ESTABLI SHVENT FOR CONTRACTI NG
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103. Nan Tawfi k Boules is an Egyptian sole proprietor trading as “Eman
Establ i shnment for Contracting” (“Eman”). Eman is a provider of electrica
constructions and sanitary works. Eman seeks conpensation for | osses
relating to contract, |loss of tangible property, payment or relief to others
and interest totalling USD 7,290, 794.

Table 6. EMAN' S CLAIM

C ai m el enent Cl ai m anount
(USD)

Contract | osses 1,598, 616
Loss of tangi ble property 2,417,553
Payment or relief to others 387, 457
I nt erest 2,887,168

Tot al 7,290,794

104. Inits reply to the claimdevel opnent |etter, Eman added a new | oss

el ement of loss of profit for an anmount of QD 124,092. The Panel has only
consi dered those | osses contained in the original claimexcept where such

| osses have been withdrawn or reduced by Eman. Where Eman reduced the
anmount of losses inits reply to the claimdevel opnment letter, the Panel has
consi dered the reduced anount.

A. Contract |osses

1. FEacts and contentions

105. Eman seeks conpensation for contract |osses and the cost of equi pnent
hire in the anbunt of USD 1,598,616. Eman signed a contract with the Iragq
Mnistry of Industry and MIlitary Industrialization, the Genera

Organi zation of Electricity Distribution for Governorates on 25 May 1990.
The value of the contract was | QD 395,612. The contract related to the
construction of the 33kV Lehis line in the Basra region in Iraq (“the
project”). Eman was to undertake the construction of steel towers for high
tension electricity transm ssion |ines over a distance of approximtely 33
kil ometres. The project was to be conpleted within a period of six nonths.
Eman stated that it comenced work on the project on 1 June 1990 and ceased
on 2 August 1990.
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106. Eman asserted that it was denied pernmission to |eave Iraq by the Iraq
authorities. It contended that in the “first days of the war” the raiding
pl anes struck the project site destroying twenty-two towers which had been
erected together with its nmachinery and a caravan, which it used as a
project office. This caravan allegedly contained nost of Eman’s docunents
relating to the project.

107. Eman stated that work resuned on the site on 21 Septenber 1991

108. Eman alleged it conpleted the work according to the prices stated in
the contract despite the prices having “nmultiplied by nore than 5 tines”.

109. The alleged | oss sustained by Eman is for that portion of the work
that was conpleted after 21 Septenber 1991, which, according to Eman, was 75
per cent of the contract value. The anobunt representing the 75 per cent of
the contract value was then multiplied by 150 per cent, which Eman asserted
represents its loss for the work undertaken from 21 Septenber 1991 to 2 June
1993. The asserted loss is | QD 451, 374.

110. Eman stated that the first taking over certificate for the project was
issued on 2 April 1992 and the final certificate was issued on 2 June 1993.
It acknow edged that it was paid |1 QD 438,365 representing the contract

price, by the enpl oyer.

111. Eman also made a further claimfor its retention nonies of 1QD 44, 777.
However, in its reply to the claimdevelopnent letter, Eman stated that it
was paid the “retained insurance in full after term nation of the

mai nt enance period and finally taking over the work.” It would appear
therefore, to have been conpensated with respect to the retention nonies it
clai med ambunting to 1 QD 44,777.

112. Finally, Eman seeks conpensation for equipment that it allegedly had
to rent to conplete the project. It stated a loss of IQD 75,000 in its
original statement of claim This |loss elenent is calculated on the basis
of 150 days of hire at 1Q 500 per day. In its reply to the claim

devel opnent |etter, Eman asserted that the machines were hired for 90 days
at 1 QD 500 per day, which equals a clainmed amount of |1QD 45, 000.

2. Analysis and valuation

113. The Panel finds for the purposes of the “arising prior to” clause in
par agraph 16 of Security Council resolution 687 (1991) that Enman had a
contract with Iraq. The Panel finds that the work relating to the contract
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was performed after 2 May 1990 and that the claimrelating thereto is
therefore within the jurisdiction of the Conm ssion

114. In relation to the increased contract prices claim Eman did provide
a copy of the contract and copies of correspondence with the enpl oyer.

Eman did not provide evidence of applications for paynent, approved paynent
certificates, interimcertificates, progress reports, account invoices and
actual paynents received

115. The Panel finds that Eman did not submit any independent evidence that
supports its assertion as to the performance and the increased contract
costs.

116. Wth respect to the cost of renting additional equipment, the Pane
finds that Eman did not submt any evidence to indicate the equi prment hired,
the item sed cost thereof, proof of hire, dates of hire and proof of
payment .

117. The Panel finds that Eman failed to submt sufficient evidence to
support its claimfor the increased cost of the contract and the rental of

t he equi pnent.

3. Recommendati on

118. The Panel recomends no conpensation for contract | osses.

B. Loss of tangible property

119. Eman seeks conpensation for |osses relating to tangible property
totalling QD 751,500 (USD 2,417,553). The statement of clai m made
reference to storage of certain property prior to the commencenent of the
work on the project. Enman stated that it appointed guards fromits regular
Egyptian | abour force. However, the guards fled when the “war” reached the
project site and the “war” allegedly destroyed all Eman’s machinery in the
open and in the warehouse where some of it had been stored.

120. The Panel finds that Eman did not submit evidence such as certificates
of title, receipts, purchase invoices, bills of |ading, insurance docunments,
custons records, inventory lists, asset registers, hire purchase or |ease
agreenents, transportation docunents and other rel evant docunents generated
prior to 2 August 1990.
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121. The Panel finds that Eman did not submit sufficient evidence which
denonstrated its title to or right to use the property and that such
property was in lraq prior to 2 August 1990.

122. The Panel recomends no conpensation for tangi ble property | osses.

C. Payment or relief to others

1. FEacts and contentions

123. Eman seeks conpensation relating to two |oss el enments, nanely, “living
expenses on delay tines” and “office expenses on delay tinmes.” Eman stated
that its enployees were unable to |l eave Iraq after 2 August 1990 as the

I ragi enployer wanted themto conplete the project

124. Wth respect to the claimfor |iving expenses, Eman had submtted a
claimtotalling I Q 59,400 (USD 191,088) for |iving expenses for eight

| abourers and M. Nan Tawfi k Boul es for 330 days of the all eged stoppage
period. Eman also stated in its reply to the claimdevel opnent letter, that
it was responsi ble for the mai ntenance of nine people during the stoppage
period and 25 during the work period. The cost was cal culated at the rate
of 1QD 20 per day.

125. The claimfor office expense on the delay times totals |1 QD 61, 050
(USD 196, 369) which are alleged office expenses for 11 nonths. The office
expenses allegedly totalled 1Q 5,550 per nmonth. These mainly related to
the salaries of the engineer, accountants and clerks as well as the rent
costs.

2. Analysis and valuation

126. Eman had provided a |list of ten enployees which it indicated were
enpl oyed on the project and their passport nunbers. It did not submt any
of the following information relating to its enployees: famly name, first
name, enployee identification nunber, Iraqi residency pernmt nunmber, and
passport issuing country. Copies of Eman’s payroll records for the

enpl oyees for the period relevant to the claim (both before and after 2
August 1990) have not been provided. Proof of the alleged amobunts paid has
not been subm tted.

127. Wth respect to the office expenses, the Panel finds that Eman did not
submt a copy of the | ease agreement nor have invoices and receipts of the
expenses allegedly incurred by Eman been provided. The Panel finds that
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there is no explanation proffered as to how Iraq s invasion and occupation
of Kuwait caused the |osses relating to office expenses.

128. The Panel finds that Eman did not submit sufficient evidence to
establish its claimfor |iving expenses and of fice expenses.

3. Recommendati on

129. The Panel recomends no conpensation for payment or relief to others.
D. |Interest

130. As the Panel recommends no compensation on contract |osses, there is

no need for the Panel to determ ne the date of |oss from which interest

woul d accrue.

E. Recommendation for Eman

Table 7. RECOVMMENDED COMPENSATI ON FOR EMAN

C ai m el enent d ai m anount Recomended
(USD) Conpensation
( USD)
Contract | osses 1,598, 616 ni |
Loss of tangi ble property 2,417,553 ni
Payment or relief to others 387, 457 ni
I nt er est 2,887,168 ni
Tot al 7,290, 794 ni

131. Based on its findings regarding Eman’s claim the Panel recomends no
conpensati on.
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VI. CLAIM OF EL- TADAMONE EL- ARABY COMPANY FOR CONTRACTI NG
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132. El -Tadanone El - Araby Conpany for Contracting (“El Tadanone”) is an
Egypti an partnership that perforns general contracting, inportation
exportation and comrerci al agency work. El Tadanone seeks compensation for
contract | osses, loss of profits, loss of tangible property, paynment or
relief to others, a claimto “cover financial and noral damage resulting
fromthe delay in paynent” and interest in the amunt of USD 5,639, 113.

Table 8. EL TADAMONE S CLAI M

C ai m el enent d ai m anount
USD

Contract | osses 1,121,594
Loss of profits 222, 375
Loss of tangi ble property 500, 460
Payment or relief to others 1,647,935
Fi nanci al | osses 1, 821, 476
I nt er est 325, 273

Tot al 5,639,113

A. Contract |osses

1. FEacts and contentions

133. The first contract for which El Tadanpbne seeks conpensation in the
amount of USD 611,937 was entered into on 29 January 1986 with the
Department of Electricity Distribution of Baghdad for the nodernisation of
the Baghdad electricity supply (“contract number 1"). The contract val ue
was | QD 1, 000,000. This contract was for a duration of 12 nonths. E
Tadanone stated that “[t]he first contract was executed and the works
therein described were conpleted within the period stipulated in the
contract. A certificate of conpletion was delivered to the owner”. The
anmounts all egedly outstanding relate to workers salaries to be remtted in
United States dollars.

134. El Tadanone entered into a second contract with the Genera

Est abl i shment of the Distribution of Baghdad Electricity (“contract nunber
2") on 1 February 1989. This contract related to the establishment of a new
residential districts’ electricity network and the inprovenent of the

exi sting network in certain Baghdad nei ghbourhoods (Karkh District). The
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contract value was 1 Q@ 2,000,000 and the conpletion period stipulated in the
contract was 24 nonths. El Tadanone asserted that by 2 August 1990, work
totalling I QD 198, 000 remai ned unexecuted “because of the war”. El Tadanone
asserted that it was the enployer who requested suspension of the works.

135. El Tadanobne asserted | osses arising in respect of the follow ng:

i. QD 50,000 representing the bal ance of funds retained by the
enpl oyer up to 31 Decenber 1991; and

ii. 1QD 108,827 which had been “earmarked for transfer...but not yet
transferred”.

136. El Tadanone al so seeks conpensation for | Q@ 256,001 representing the
commercial account it had with the “Alrafedain Bank” in Iraq. This anpunt
is reclassified as a financial |oss.

137. El Tadanone submitted further clains as contract |osses, which are
recl assified as unproductive | abour costs or payment or relief to others.

These cl ains are considered under the heading “paynent or relief to others”.

2. Analysis and valuation

138. The Panel finds for the purposes of the “arising prior to” clause in
par agraph 16 of Security Council resolution 687 (1991) that El Tadanobne had
contracts with Iraq in respect of both contracts.

139. The Panel finds that the alleged |osses relating to contract nunber 1
are based on work perfornmed prior to 2 May 1990 and therefore are outside
the jurisdiction of the Comm ssion

140. The Panel finds that part of the work relating to the contract nunber
2 was perfornmed after 2 May 1990 and therefore such losses are within the
jurisdiction of the Comr ssion

141. El Tadanone had submtted evidence, as proof of the value of the

conpl eted work, consisting of a letter fromthe enployer confirmng the
conpl eted work between 1 February 1989 to 16 Septenber 1990, the date that
the empl oyer requested the suspension of the contract. El Tadanone was
requested by a claimdevel opnent letter to submt applications for paynent,
approved paynment certificates, interimcertificates, progress reports,
account invoices and actual paynments received. El Tadanmone failed to submt
the requested information.
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142. The Panel finds that El Tadanone did not submt sufficient evidence
for it to determ ne what portion of the clainmed amount of | QD 108, 827
related to work perfornmed after 2 May 1990.

143. The claimrelating to the retained fund is nore appropriately
descri bed as retention noney.

144, Wth reference to the retention noney, this Panel has held that
retention nmoney is a formof security held by an enpl oyer to ensure
fulfilment by a contractor of its obligations to conplete the project and to
remedy defects after take over of the conpleted project by the enployer.

145. The Panel has previously recommended conpensation for |oss of
retenti on noney where the project was ongoing on 2 August 1990, the cl ai mant
was prevented fromtermnating the project without fault and had submtted
sufficient evidence of the amounts retained and had proven that all interim
certificates were paid on a tinely basis by the enpl oyer.

146. In this case, it would appear that the project was ongoing on 2 August
1990. Indeed, it was suspended at the request of the enployer on 16

Sept ember 1990. However, the Panel finds that the evidence subnmtted by E
Tadanone is not sufficient to establish its loss and entitlenment to the
retenti on noney. ElI Tadanpne did not submt evidence establishing that
progress paynents were made on a tinmely basis by the enployer nor did it
provide any interimcertificates or progress reports despite being requested
to do so in the claimdevel opnent letter

147. The Panel finds that El Tadanone did not submt sufficient evidence to
establish its loss and entitlenent to all or any part of the retention

nmoney.

3. Recommendati on

148. The Panel recomends no conpensation for contract | osses.

B. Loss of profits

149. El Tadanone seeks conpensation for loss of profits in the anpunt of
| QD 69,300 (USD 222,375). It based the loss of profits amount on 35 per
cent of the unexecuted contract value, which it stated was | QD 198, 000.

150. The requirenents to substantiate a loss of profits claimhave been
stated by the Panel at paragraphs 16 and 17. El Tadanone only submtted a
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copy of a docunent fromthe enployer confirm ng the executed portion of the
contract. The Panel finds that El Tadanone failed to submt sufficient
evi dence to substantiate its loss of profits claim

151. The Panel recomends no conpensation for |oss of profits.

C. Loss of tangible property

152. El Tadanone seeks conpensation for tangi ble property |losses in the
anount of 1@ 155,961 (USD 500,460). It stated that “as a result of the
interruption of the works under the second Contract, resulting fromthe Gulf
war, the conpany had to | eave nost of the nmachines, equipnent and furniture
behi nd”. The tangi ble property that El Tadanone asserted that it | ost

i ncludes raw materials on site, manual instrunments, transport, caravans and
furniture.

153. El Tadanone provided as evidence of its title to the property, copies
of correspondence with the Iraqi custons. El Tadanone did not submt

evi dence such as certificates of title, receipts, purchase invoices, bills
of lading, insurance docunents, custons records, inventory lists, asset

regi sters, hire purchase or |ease agreenents, transportation docunents and
ot her rel evant documents generated prior to 2 August 1990.

154. The Panel finds that El Tadanone did not submit sufficient evidence
that denmonstrates its title to or right to use the property and that such
property was in lraq prior to 2 August 1990.

155. The Panel recomends no conpensation for tangi ble property | osses.

D. Paynent or relief to others

1. FEacts and contentions

156. ElI Tadanopne made several clainms under the contract headi ng which are
nmore properly classified as unproductive |abour costs. It seeks
conpensation in the amount of 1QD 513,554 (USD 1, 647,935) and the clains are
as foll ows:

(a) Sal aries
157. El Tadanobne stated that at the request of the lraqi enployer it

remained in lraqg up until 30 Septenber 1993. It calculated its |loss on the
basis of the salaries of 12 workers, five engineers and accountants over a
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period of 37 nonths. El Tadampone seeks conpensation in the anount of
| QD 298, 590.

(b) Social security

158. ElI Tadanobne seeks conpensation of 1QD 35,830 for social security

al l egedly paid, which had been cal cul ated as 12 per cent of the salary bil
for the period relating to the 37 nmonth stay in Iraq, that is, an amunt of
| @D 298, 590.

(c) Travel expenses

159. El Tadanone submitted a claimfor evacuati on expenses for a tota
anmount of 1@ 75,000 cal culated on the basis of 150 workers at 1 QD 500 each

(d) Pre-paid rent of headquarters in lrag

160. El Tadanone subnmitted a claimrelating to the rent allegedly paid in
respect of its headquarters in lraq in the amount of I QD 23,666. The rent
had been clainmed up until 31 Decenber 1993.

(e) Legal adviser's fees in Iraqg

161. ElI Tadanone seeks conpensation for “fees for the Iraqgi |egal adviser”
in the amount of 1QD 11, 042.

(f) Service and publications

162. ElI Tadanone submitted a claimfor 1QD 32,426 for the cost of
electricity, water, fuel, maintenance services and what it describes as
“publications”.

(9) Paynments for increases in the cost of foodstuffs

163. El Tadanone seeks conpensation for the alleged inmpact on its enpl oyees
of the increase in the price for basic foodstuff in Iraq allegedly caused by
Irag’s invasion and occupation of Kuwait. El Tadanone asserted that “during
the thirty seven (37) nonths of the war the conpany paid its workers the
anount of one thousand Iraqi dinars (1@ 1,000) nmonthly in order to nmake
life possible for themand to help them provide their famlies with the

m ni mum of subsi stence requirenents (1000 x 37 nmonths = 1 QD 37,000, equaling
USD 118, 729)".
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2. Analysis and valuation

164. The Panel finds that El Tadanone did not provide supporting evidence
for the asserted |losses. The follow ng information about each enpl oyee
shoul d have been provided: famly name, first nane, enployee identification
nunber, lraqi residency permt number, and passport number with issuing
country. Copies of El Tadanone' s payroll records for the enpl oyees for the
period relevant to the claim (both before and after 2 August 1990) were al so
not provi ded.

165. The Panel finds that El Tadanone did not provide proof of the expenses
it allegedly incurred or paynent of these alleged expenses. El Tadanone did
not provide invoices and receipts of the expenses allegedly incurred by it.
Finally, El Tadanone failed to provide a copy of the | ease agreenent.

166. The Panel finds that the claimfor paynent or relief to others is not
conpensabl e on the grounds that El Tadanone failed to submt sufficient

evi dence to establish the alleged expenses. In addition, the Panel finds
that El Tadanone did not establish how these | osses were directly caused by
Irag’s invasion and occupation of Kuwait.

3. Recommendati on

167. The Panel recomends no conpensation for payment or relief to others.

E. FEinancial |osses

1. FEacts and contentions

(a) | ragi Bank account

168. ElI Tadanone seeks conpensation for | Q@ 256,001 (USD 821, 476) for

all eged | osses arising in connection with the comercial account El Tadanone
had with the Rafidain Bank. This amobunt had originally been classified as a
| oss under contract, but is nore appropriately classified as a financia

| oss. ElI Tadanmone asserted that the | osses had arisen out of the failure by
the Rafidain Bank to transfer the funds due to El Tadanone.

(b) Material and noral danmge

169. ElI Tadanone seeks “conpensation for material and noral danage” in the
anmount of USD 1, 000,000. It would appear that this claimpartly arises out
of El Tadanone’ s all eged purchase of new equi pment to replace the equi pment
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it allegedly could not renove fromlraq. It ultimately stated that it is
“Wthin the Conm ssion’s discretion to review the conpany’s estinmation of
damage, taking into account the size of the project in Iraq and the duration
of the conpany’s deprivation of the equi pnent”.

170. In addition to the scant information submitted with its statenment of
claim El Tadanobne stated in its reply to the clai mdevel opment |etter that
“[tlhis lunmp sum anmount is the claimnt Conpany’ s estimation of the damage
resulting fromthe interruption of the Conpany’s work, and its deprivation
of equi pment | eft behind which could have been utilized to execute work in
ot her projects.”

2. Analysis and valuation

(a) | ragi Bank account

171. El Tadanone produced a copy of its bank statenment and asserted that
the account was operable until 31 Decenber 1991. ElI Tadanone is unable to
state whether the funds in the bank account were renoved, stolen or
appropriated. The Panel finds that El Tadanone failed to prove that the
funds in the account had been appropriated, renoved, stolen or destroyed
and, therefore, howit suffered any | oss.

(b) Material and noral danage

172. The Panel finds that El Tadanone did not provide evidence in support
of its alleged |oss.

3. Recommendati on

173. The Panel recomends no conpensation for financial |osses.
F. Interest
174. As the Panel recommends no compensation on contract |osses, there is

no need for the Panel to determ ne the date of |oss from which interest
woul d accrue.
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G Recommendation for El Tadanmone

Table 9. RECOVMENDED COMPENSATI ON FOR EL TADAMONE

d ai m el enent Cl ai m anbunt Recommended
(USD) conpensati on
( USD)
Contract | osses 1,121,594 ni
Loss of profits 222,375 ni
Loss of tangi ble property 500, 460 ni
Payment or relief to others 1,647,935 ni
Fi nanci al | osses 1, 821, 476 ni
I nt er est 325, 273 ni
Tot al 5,639,113 ni

175. Based on its findings regarding El Tadanone’s claim the Pane
recommends no conpensati on
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VII. CLAIM OF LI NDNER AKTI ENGESELLSCHAFT
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176. Lindner Aktiengesellschaft (“Lindner”) is a German joint stock
conpany. It seeks compensation for contract |osses and materials totalling
DEM 516, 128 (USD 330, 428).

Table 10 LINDNER S CLAI M

d ai m el enent d ai m anount
( USD)
Contract | osses 181, 527
Loss of tangi ble property 110, 825
Loss of profits 38,076
Total 330, 428

A. Contract |osses

1. FEacts and contentions

177. On 24 May 1990, Lindner entered into a contract with the Mnistry of
Planning (the “employer”) in Irag. The contract was in respect of the
interior decoration to Meeting Hall Nunber 144 in Project 25 in Baghdad.

The project had a value of DEM 1, 486,864, with reductions for materia
supplied by the enployer. The contract stated that the effective date of
comencenent woul d be 10 June 1990 and the contract work was to be conpl eted
within a period of seven nonths.

178. Lindner contended that it comrenced the planning, design/static
cal cul ations, and production in respect of the contract. It asserted that
it incurred |l osses with respect to contract and design/static cal cul ati ons.

179. Lindner submitted a claimfor |osses under contract for an amount of
DEM 223,020 (USD 142,778). In its reply to the claimdevel opnent letter

Li ndner indicates that this amunt represents “expenses paid for travelling
and |l ocal staff and offices in Baghdad”. These expenses allegedly anpunt to
DEM 163, 545. Included in the claimfor the DEM 223,020 is an anount of

DEM 59, 475 which is a claimfor loss of profits. The |loss of profits claim
wi |l be anal ysed separately.

180. Lindner made further subm ssions relating to a claimfor DEM 120, 000
for “design/static calculations”. 1t contended that the work comrenced on
this portion of the claimon 28 May 1990 and was conpleted by 13 July 1990.
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The claimhad been filed as “other” on the “E’ ClaimForm but appears to be
a contract related claimand will be treated as such for the purpose of the
Panel s findi ngs.

2. Analysis and valuation

181. The Panel finds that for the purposes of the “arising prior to” clause
in paragraph 16 of Security Council resolution 687 (1991) Lindner had a
contract with Irag. The work relating to the contract was perfornmed after 2
May 1990 and therefore the alleged |osses are within the jurisdiction of the
Conmi ssi on.

182. The Panel finds that Lindner did not submt sufficient information to
support its claimfor contract |osses.

183. Wth respect to the claimfor |ocal office expenses in Baghdad,

Li ndner stated that it could not produce docunents as after the arrest of
its enpl oyee the vouchers and docunents of the local office allegedly

di sappeared. The Panel finds that Lindner did not submt sufficient

evi dence to denonstrate its loss and, in any event, finds that | osses
related to branch office expenses are not a direct result of lraqg s invasion
and occupation of Kuwait.

184. Wth respect to the claimfor the design/static cal cul ations, Lindner
did not submit sufficient evidence to prove its |loss. Although Lindner
submitted an invoice reflecting an amount for DEM 400,000 relating to the
claimfor design/static calculations and for materials, the Panel finds that
this invoice is of limted probative value as the amount stated therein of
DEM 400, 000, by Lindner’s own admi ssion, is an overstated anount.

3. Recommendati on

185. The Panel recomends no conpensation for contract | osses.

B. Loss of tangible property

186. Lindner seeks conpensation for an amount of DEM 173,108 (USD 110, 825)
relating to the purchase of a custom made wood veneer required for the
fulfilment of the contract. It asserted that as this veneer was custom made
it had been unable to dispose of it. Lindner alleged that it tried various
met hods of attracting buyers including: advertisenents in a CGerman tinber

i ndustry magazi ne; sending sanmples to conpanies dealing in tinber; and
attenpting to sell it back to the seller. Lindner stated that these
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attenpts were unsuccessful. It did not provide any docunentati on or other
informati on in support of these alleged efforts.

187. The Panel finds that Lindner failed to provide sufficient information
and/ or documentation to prove ownership, value and existence of the materia
for which it seeks conpensation. Lindner also failed to provide proof of
its attenpts to sell the materi al

188. The Panel recomends no conpensation for |oss of tangible property.

C. Loss of profits

189. Lindner subnmitted a claimfor loss of profits in the amunt of
DEM 59, 475 (USD 38,076). It based the |loss of profits amunt on 4 per cent
of the contract value of DEM 1, 486, 864.

190. The requirenents to substantiate a loss of profits claimhave been
stated by the Panel at paragraphs 16 and 17. The Panel finds that Lindner
failed to submt sufficient evidence to substantiate its |oss of profits
claim

191. The Panel recomends no conpensation for |oss of profits.

D. Recommendation for Lindner

Table 11. RECOMVENDED COVMPENSATI ON FOR LI NDNER

d ai m el enent d ai m anount Recomended
(USD) Conpensati on
( USD)
Contract | osses 181, 527 ni
Loss of tangi ble property 110, 825 ni
Loss of profits 38,076 ni
Tot al 330, 428 nil

192. Based on its findings regarding Lindner’s claim the Panel recomends
no conpensati on.
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VI11. CLAIM OF MANNESMANN DEMAG HUTTENTECHNI K
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193. Mannesmann Demag Huttentechni k (“Mannesmann”)is a German registered
joint stock conpany whose main activities are the devel opnent, pl anning,
manuf acture and sal es of machi nes, plants and equi pnent. Mannesmann seeks
conpensation for |oss of tangible property in lraq in the amunt of

DEM 80, 357 (USD 51, 445).

Tabl e 12. MANNESMANN S CLAI M

C ai m el enent Cl ai m anount
UsD
Loss of tangi ble property 51, 445
Total 51,445

A. Loss of tangible property

1. FEacts and contentions

194. Mannesmann stated that it had a subcontract in lrag with Kl 6ckner

I ndustrie-Anl agen GnbH for the supervision of the construction of
steelworks. The site was set up in July 1989 and Mannesmann asserted t hat
it procured certain assets in order for it to performits supervisory role.
Mannesmann stated that its enployees left the site at the end of July 1990
and due to Iraq’ s invasion and occupation of Kuwait it was unable to nove
its assets out of Iraq. Mannesmann asserted that “the Taji site was totally
destroyed during the Gulf war”

2. Analysis and valuation

195. The requirenents to substantiate a |oss of tangible property claim
have been stated by the Panel at paragraphs 64 and 65. The Panel finds that
Mannesmann failed to submt sufficient evidence to substantiate its |oss of
tangi bl e property claim

196. Mannesmann did submt as evidence of its |oss of tangible property, a
schedul e which it appears to have prepared itself. Mnnesmann did not
submt evidence such as a copy of the contract, certificates of title,

recei pts, purchase invoices, bills of |ading, insurance docunments, custons
records, inventory lists, asset registers, hire purchase or |ease
agreenents, transportation docunents and other rel evant docunents generated
prior to 2 August 1990. Mannesmann indicated in its reply to the claim
devel opnent letter that it is unable to supply the required docunentation
after “such a long tinme”.
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197. The Panel finds that Mannesmann did not provide sufficient evidence of
its title to or right to use the assets or the value of the property and
that such property was in lraq prior to 2 August 1990.

3. Recommendati on

198. The Panel recomends no conpensation for |oss of tangible property.

B. Recommendation for Mannesmann

Tabl e 13. RECOMVENDED COVMPENSATI ON FOR MANNESMANN

C ai m el enent Cd ai m anount Recomended
(USD) Conpensati on
( USD)
Loss of tangi ble property 51, 445 ni
Tot al 51, 445 ni

199. Based on its findings regardi ng Mannesmann’s claim the Pane
recommends no conpensati on
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I X. CLAIM OF NEW TEL AVIV CENTRAL BUS STATION LI M TED
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200. The New Tel Aviv Central Bus Station Limted (“Central Bus Station”)
is an Israeli registered limted liability public company, which seeks
conpensation in the amunt of USD 8, 245,000 relating to i ncome producing
property, conpensatory paynents to tenants, real property, paynment or relief
to others, financial |osses and damage to reputation

Tabl e 14. CENTRAL BUS STATION S CLAIM

d ai m el enent d ai m anount
USD

I nconme produci ng property 2,600, 000
Conpensatory paynments to tenants 1, 300, 000
Real property 290, 000
Payment or relief to others 2,075, 000
Fi nanci al | osses 980, 000
Damage to reputation 1, 000, 000

Total 8. 245, 000

A.  lncone producing property

1. FEacts and contentions

201. The project for the New Tel Aviv Central Bus Station (“the project”)
is located in the mddle of Tel Aviv, Israel. According to Central Bus
Station, the project covers an area of 230,000 square netres, with 62,000 of
these being conmercial areas. The traffic area of the project included a
central termnal, roads, bridges, halls and | anes for passengers to alight
frombuses. It was intended to deal with sonme 1,000,000 passengers a week
with 1,500 shops, restaurants, cinemas and entertai nment centres.

202. The project was initiated in 1967 by the Ki kar Levinsky Corporation
(“KLC’). It encountered financial difficulties which resulted in the

term nation of the building project. KLC went into receivership on 17

Sept enber 1979. Central Bus Station purchased the project fromthe
receivers and the purchase was approved by the High Court in July 1983. It
thereafter, until early 1988, “was engaged in getting organized to renew the
buil ding of the Project”.



S/ AC. 26/ 2000/ 5
Page 61

203. Central Bus Station stated that it had entered into | ease and purchase
agreenents with prospective tenants and purchasers and undertook to open the
project in April 1993. It also had offered to sign contracts with those who
had purchased shops from KLC and undertook to nmake these “available” in
1992.

204. Central Bus Station stated that it was involved in stages of
construction and building the project in Tel Aviv at the time of lraq' s

i nvasi on and occupation of Kuwait. According to Central Bus Station, the
invasion resulted in a cessation of its building and construction activities
for three to four nonths. Central Bus Station asserted that a nunmber of its
foreign workers departed fromlsrael. During this period, Central Bus
Station indicated that the econonmy of Israel cane to an al nbst standstil

due to the “apprehension and fear of war”

205. Central Bus Station asserted that it suffered a |oss of “four nonths
i ncome fromleasing of shops and fees fromthe transportati on cooperatives
for use of the NCBS in the sum of $2,600,000, calcul ated at $650, 000 per
month x 4 nmonths.” It is not entirely clear as to when the four nonth
peri od comrences and ceases. The Project was eventually opened to the
public on 17 August 1993.

2. Analysis and valuation

206. Central Bus Station stated that Israel was divided into a nunber of
areas of risk from“possible hits fromrockets”. Central Bus Station
asserted that Tel Aviv was designated as an area “A’ of risk, “which nmeans
t he hi ghest |evel of risk.”

207. Central Bus Station submitted a schedule of the tenants and a sanple
copy of a letter to one of the tenants indicating the anmount of conpensation
to which it would be entitled in the event of a delay. In its reply to a

cl ai m devel opment letter, Central Bus Station submtted copies of |ease
agreements relating to only four entities. These |ease agreenents are dated
19 Novenber 1991, 14 February 1993, 17 August 1993 and 15 January 1996.

208. Central Bus Station had nade reference to the first and | ast page of
each contract of |ease and purchase in its reply to a claimdevel opnment
letter, but these docunents were not submtted.

209. The Panel finds that Central Bus Station failed to submt sufficient
evi dence of the | ease or purchase agreenents. Moreover, the evidence
subm tted does not establish how lraqg’ s invasion and occupation of Kuwait
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directly resulted in the alleged | osses suffered as the agreements subnitted
are all signed after 2 March 1991

3. Recommendati on

210. The Panel recomrends no conpensation for incone producing property
| osses.

B. Conpensatory paynents to tenants

211. Central Bus Station seeks conpensation of USD 1, 300,000 relating to
asserted conpensatory paynments made to tenants. This alleged | oss had been
submtted as part of the claimfor “paynent or relief to others”. The
paynments appear to have resulted fromthe delays in conpletion of the

conpl ex. As a consequence of such delays, Central Bus Station stated that
it had to make conpensatory payments to tenants. The anounts in question
appear to have been cal cul ated “after negotiations and settlements with the
shopkeepers.”

212. Central Bus Station submitted summons issued against it, “conprom se
agreenents” and statements of claimas evidence of its liability. These
docunments were intended to be a representative sanple of the clainms agai nst
it. However, they do not assist in determning the nunber and nature of the
clainms allegedly made agai nst Central Bus Station

213. The Panel recomrends no conpensation for the claimfor alleged
conpensatory paynents to the tenants as Central Bus Station did not submt
sufficient evidence of its liability nor submtted sufficient evidence of
payment .

C. Real property |losses

214. Central Bus Station seeks conpensation in the anount of USD 290, 000
for alleged cost of repairs to the project conplex. Central Bus Station
asserted that the conplex that it was building was used as a shelter by the
| ocal residents during the period of the invasion and occupation of Kuwait
by Irag. This, Central Bus Station asserted, resulted in damage to the
bui | di ng, which necessitated it carrying out repairs and maintenance work to
the building. Central Bus Station stated that damage was caused to the

el ectricity boxes, air conditioning and plunbing. The alleged costs of
these repairs totalled USD 290, 000.
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215. Although Central Bus Station submtted an affidavit fromthe project

manager on the project at the tinme, newspaper cuttings and a video, it did

not provi de evidence of the all eged expenses. Invoices and receipts of the
expenses allegedly incurred by Central Bus Station were not provided. The

Panel finds that Central Bus Station did not submt sufficient evidence of

the all eged costs.

216. The Panel recommends no conpensation for real property | osses.

D. Paynent or relief to others

1. FEacts and contentions

217. Central Bus Station submitted two clains related to what appear to be
unproductive | abour costs. First, it seeks conpensation for USD 1, 775, 000
for alleged paynment of its enployees’ salaries. Central Bus Station stated
that it paid its enployees’ full salaries for half of the nonth of January
1991, full salaries for February 1991 and March 1991. In April 1991 (80 per
cent), May 1991 (50 per cent) and June 1991 (30 per cent) of the enployee’'s
sal aries was allegedly paid.

218. Central Bus Station also seeks conpensation for an amount of

USD 300, 000 for what it describes as “fixed expenses”. These asserted
expenses related to “mai ntenance offices and advisors (including Iegal
engi neering etc) for a total estimated sum of $300,000, according to a
cal cul ati on of $100, 000 per nonth x 3 nonths”.

2. Analysis and valuation

219. Central Bus Station did provide a copy of its personnel cost report.

It also submitted information relating to certain entities called “KAM Ltd”
and “C.E.M Special Manpower Services Inc”. This information consists of
paynment advices which appear to relate to the paynment of salaries. It also
i ncl uded untransl ated schedul es. The Panel finds that the docunents

subm tted do not provide the required information relating to the enpl oyees,
whi ch shoul d include details of the famly name, first nanme, enployee

i dentification nunber, Israeli civil identification nunber or residency
permt nunber, and passport nunber with issuing country. Furthernore, there
i s an i nadequate expl anation of the |ink between itself and the conpanies,
“KAM Ltd” and “C.E.M Special Manpower Services Inc” that it asserted that

it paid nor is there a reconciliation provided between the anmounts all egedly
paid to these conpanies and the amount that Central Bus Station is claimnmng
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220. The Panel also finds that Central Bus Station did not provide
i nvoi ces and receipts of the all eged expenses relating to “fixed expenses”.

221. The Panel finds that Central Bus Station failed to submt sufficient
evi dence of the alleged expenses relating to the enployees’ salaries and the

“fixed expenses”.

3. Recommendati on

222. The Panel recommends no conpensation for paynment or relief to others.

E. FEinancial |osses

1. FEacts and contentions

223. Central Bus Station seeks conpensation for USD 980,000 for interest
al | egedly payable in connection with bonds that it stated it registered on
the Tel Aviv Stock exchange. The information supplied on this particular
el ement of the claimis scant. Inits reply to the claimdevel opnment
letter, Central Bus Station stated that it issued “40,000, 000 Registered
Bonds” on the Tel Aviv Stock exchange which were repayabl e over 14 years.
It asserted that USD 42,000,000 was raised fromthe public. The amunt of
i nterest payable for the period of the “four nmonths of the Gulf War” was
asserted as USD 980, 000.

2. Analysis and valuation

224. Central Bus Station submitted a bal ance sheet fromits Financia

Report dated 30 Septenber 1993, which does not aid the analysis of the basis
of the claim Inits reply to a claimdevelopnent letter, Central Bus
Station also submtted copies of a portion of the prospectus for the issue
of the bonds.

225. The Panel finds that the evidence submtted by Central Bus Station
does not establish what amounts, if any, were paid to the bond hol ders
relating to the clainmed amunt of USD 980,000. Central Bus Station provided
no expl anati on of how the USD 42, 000, 000 had been deternm ned, and failed to
i ndi cate the exchange rate or provide an adequate explanation as to how it
had derived 7 per cent as the effective rate of interest.

226. The Panel finds that Central Bus Station did not submt sufficient
evi dence of its alleged | oss nor how the alleged | osses were the direct
result of lraq s invasion and occupation of Kuwait.
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3. Recommendati on

227. The Panel recommends no conpensation for financial |osses.

F. Danmage to reputation

228. Central Bus Station seeks conpensation for USD 1, 000,000 for “damages
to the company’s good nanme and other indirect damages”. In its reply to the
cl ai m devel opment letter, Central Bus Station submtted a breakdown of how
it arrived at the clainmed amount. It had submitted a claimfor USD 500, 000
relating to “injury to the corporation’s good nanme”, which is based on its
alleged failure to conplete the project on tinme. Central Bus Station stated
that it received “tens of angry letters fromlessees”.

229. Second, Central Bus Station also asserted a decline in the sales and
| easi ng of the shops in the conplex. Central Bus Station asserted that it
had to increase its marketing activities. It estimated its |oss as being

t he amount of USD 300, 000. Central Bus Station alleged “injury to the
corporations’ connections with contractors and suppliers” arising out of

al  eged del ays in paynments and various | egal actions that were instituted
against it. Central Bus Station alleged that its professional standing was
damaged. It estimated the damage as being the amobunt of USD 200, 000.

230. The Panel finds that Central Bus Station did not provide sufficient
evi dence supporting its |losses or the basis of its estimation of these

| osses. In addition, Central Bus Station did not provide adequate evi dence
whi ch denonstrates that these alleged | osses arose as a direct result of
Irag’s invasion and occupation of Kuwait.

231. The Panel reconmmends no conpensation for danage to reputation
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G Recommendation for Central Bus Station

Tabl e 15. RECOMMENDED COVPENSATI ON FOR CENTRAL BUS STATI ON

d ai m el enent d ai m anount Recomended
(USD) conpensati on
( USD)
I nconme produci ng property 2,600, 000 ni
Conpensatory paynents to tenants 1, 300, 000 nil
Real property 290, 000 ni
Payment or relief to others 2,075, 000 ni
Fi nanci al | osses 980, 000 ni
Damage to reputation 1, 000, 000 ni
Tot al 8,245, 000 ni

232. Based on its findings regarding Central Bus Station's claim the Pane
recomends no conpensati on
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X. CLAIM OF MORANDO | MPI ANTI I.I.MC. S.p.A
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233. MORANDO | MPI ANTI - | npi anti per |’Industria dei materiali da Costr.
S.p.A (“Mrando”) is an Italian registered limted liability conpany.
Morando specialises in the field of structural clay products. It seeks
conpensation in the amunt of USD 4,763,303 for contract |osses, tangible
property | osses and financial | osses.

Tabl e 16. MORANDO S CLAI M

d ai m el enent d ai m anount
USD

Contract | osses 4,637, 442

Loss of tangi ble property 23,181

Fi nanci al | osses 102, 680

Total 4, 763, 303

A. Contract |osses

1. FEacts and contentions

234. Morando stated that in “early 1984" it entered into a contract with
the lragi Mnistry of Industry and Mnerals for the provision of maintenance
and techni cal assistance contracts for Sal ah-El -Deen and Di waneyi ah projects
in lrag. Morando asserted that it supplied spare parts totalling

USD 5, 471, 837 between 1987 to June 1990. Pursuant to the terms of the
contract, “at sight, against presentation of shipping docunentations”,

15 per cent of the purchase price was payable. According to Morando' s

cal cul ations, 15 per cent of the supplied spare parts anpunted to

USD 767,557. The bal ance of 85 per cent was payable “at 24 nonths of Bil

of Ladi ng” representing an anount of USD 4, 704, 280.

235. Mrando stated that in May 1990, it entered into “a new paynent schenme
for USD 1, 263, 000 proposed by the Mnistry of Industry Financial Commttee
and covering alnmost all of the instal ments which had then becone due.”

Under the new paynent schene, paynments were to be made in instal nments
comencing in May 1990. Morando received a number of paynents for a tota
anmount of USD 404,401 in the period May 1990 to 3 July 1990. No ot her
paynments were received after 3 July 1990. Mrando asserted that the anmount
outstanding was in the sum of USD 4, 637, 442.
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2. Analysis and valuation

236. The Panel finds that for the purposes of the “arising prior to” clause
i n paragraph 16 of Security Council resolution 687 (1991) Mrando had a
contract with Iraq.

237. Mrando was specifically requested in a claimdevel opment letter to
provi de details of the exact dates of delivery relating to the spare parts.
It did not state the exact delivery dates but instead referred to copies of
i nvoices, irrevocable letters of credit and tel exes of rem nders. The
docunents submitted reflect that the deliveries took place before 2 May
1990. Mdrando did not submit sufficient evidence to denonstrate that sone
or any deliveries occurred after 2 May 1990.

238. \While those debts were in part covered by a deferred paynent
agreenent, the Panel finds that the deferred paynent agreenent did not have
the effect of novating the debt. The Panel finds that the clainms for such
| osses are, therefore, outside the jurisdiction of this Comm ssion

3. Recommendati on

239. The Panel recomrends no conpensation for contract | osses.

B. Loss of tangible property

240. Morando seeks conpensation in the amunt of USD 23,181 for all eged
tangi bl e property | osses. Mrando submitted little detail relating to this
particul ar element of its claim apart fromidentifying the anmount of the
asserted loss in its statement of claimand in the “E’ claimform Morando
asserted that “the cars and novabl e goods of our branch office are

unservi ceabl e and confi scated”

241. Morando submitted two invoices relating to the purchase of the notor
vehicles and a docunent relating to the alleged confiscation. Mrando did
not submit evidence such as certificates of title, receipts, bills of

| adi ng, insurance docunents, custons records, inventory lists, asset

regi sters, hire purchase or | ease agreenents, transportation docunents and
ot her rel evant documents generated prior to 2 August 1990.

242. The Panel finds that Mrando did not submt sufficient evidence of its
title to or right to use the property or that the property was in Ilraq prior
to 2 August 1990. |In addition, the Panel finds that the alleged | oss of
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tangi bl e property is not conpensable as Mdrando failed to denonstrate how
the all eged confiscation of its assets by the Governnent of Iraq resulted
directly fromlraq s invasion and occupati on of Kuwait.

243. The Panel recomrends no conpensation for tangible property | osses.

C. Bank account in Iraqg

244. Morando seeks conpensation in the anount of USD 102,680 relating to a
deposit account in the Rafidain Bank

245. Morando submitted a copy of a bank statement from the Rafidain Bank
dated 30 Novenmber 1990. The Panel finds that Mdyrando failed to provide
sufficient evidence to prove ownership of the bank account or that the funds
in the account were appropriated, renoved, stolen, or destroyed and
therefore how it did suffer any loss. |In addition, the Panel finds that
Morando failed to show how the | osses it may have suffered, if any, were
directly caused by Iraq s invasion and occupati on of Kuwait.

246. The Panel reconmmends no conpensation for the bank account | osses.

D. Recommendation for Morando

Tabl e 17. RECOMMENDED COVPENSATI ON FOR MORANDO

d ai m el enent d ai m anount Recomended
(USD) conpensati on
( USD)
Contract | osses 4,637, 442 ni |
Loss of tangi ble property 23,181 ni
Fi nanci al | osses 102, 680 ni
Tot al 4,763, 303 ni

247. Based on its findings regarding Mirando's claim the Panel recomends
no conpensati on.
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Xl. CLAIMCF V.I.P.P. S p. A



S/ AC. 26/ 2000/ 5
Page 72

248. V.1.P.P. S.p.A (“VIPP") an Italian registered publicly held corporate
entity seeks conmpensation in the anount of LIT 547,000,000 (USD 471, 836) for
tangi bl e property losses in Iraq.

Table 18. VIPPS CLAIM

d ai m el enent d ai m anount
(USD)
Loss of tangi ble property 471, 836
Tot al 471, 836
249. Inits reply to the claimdevel opment letter, VIPP included an

additional claimrelating to paynment or relief to others which it asserted
totalled USD 9,040. The Panel has only considered those |osses contained in
the original claimexcept where such | osses have been w t hdrawn or reduced
by VI PP.

A. Loss of tangible property

1. FEacts and contentions

250. VIPP had entered into a subcontract agreenent on 27 February 1989 to
provi de foundation piles for the Youssifiyah station in lraq. The work’s
execution required VIPP to tenporarily inmport equipnent. VIPP asserted that
it had conpleted a portion of its contract work in Iraq and that part of the
equi pnrent was due to be | oaded for export fromlrag on 7 August 1990. The
bal ance of the equi pmrent was being readied for export upon conpletion of
that respective portion of the contract on 20 August 1990.

251. VIPP asserted that Iraq s invasion and occupation of Kuwait on 2
August 1990 prevented it fromre-exporting its equipnment fromlraq.

2. Analysis and valuation

252. The requirements to substantiate a | oss of tangible property claim
have been stated by the Panel at paragraphs 64 and 65.

253. VIPP had provided bills of |ading and several untranslated docunents
whi ch appear to relate to bills of lading. VIPP also submtted a nunber of
docunents which are in the name of the other contracting party but does not
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explain its right to seek conpensation with respect to such tangible
property. It also submitted an untranslated copy of what appears to be its
contract. VIPP failed to submt evidence such as certificates of title,
recei pts, purchase invoices, insurance docunments, custons records, inventory
lists, asset registers, hire purchase or |ease agreements, transportation
docunents and ot her rel evant docunments generated prior to 2 August 1990.

254. The Panel finds that VIPP did not submt sufficient evidence of its
title to or right to use the property or that the property was in Ilraq prior

to 2 August 1990.

3. Recommendati on

255. The Panel recommends no conpensation for |oss of tangible property.

B. Recommendati on for VI PP

Table 19. RECOMVENDED COVPENSATI ON FOR VI PP

d aimel enent Cl ai m ampunt Reconmmended
(USD) Conpensati on
(USD)
Loss of tangi ble property 471, 836 ni
Tot al 471,836 ni

256. Based on its findings regarding VIPP s claim the Panel recomends no
conpensati on.
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XI'l. CLAIM OF NAZI R AND COVPANY (PRI VATE) LI M TED
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257. Nazir and Conpany (Private) Limted (“Nazir”), a Pakistani registered
limted liability corporate entity seeks conpensation in the amunt of

I QD 671,581 (USD 2,243,080) for the loss of tangible property and cash in
its bank account.

Table 20. NAZIR S CLAIM

d ai m el enent d ai m anount
USD

Loss of tangi ble property 1,881, 475

Fi nanci al | osses 361, 605

Total 2,243, 080

A. Loss of tangible property

1. FEacts and contentions

258. Nazir seeks conpensation for |oss of tangible property in the anmount
of 1QD 563,316 (USD 1, 881,475). The asserted loss relates to heavy
construction equi pnent, vehicles, tools, equipnment and fixtures and
fittings, which Nazir alleged that it left behind on site when it evacuated
Irag.

259. Nazir contended that at the time of lraq s invasion and occupation of
Kuwait it had been working on three different projects in lraq as a
subcontractor. The three projects were for a road project, a tel ephone
network cable project and a transm ssion |line project.

260. Nazir asserted that its assets in Iraq were |left under guard as its
enpl oyees evacuated Irag. Nazir did not submt any other information or

docunent ati on establishing the evacuation of its enployees. It concl uded

that its machi nery was either taken away by the Iraqgi arny or stolen

261. Nazir provided, as evidence of its |oss, a schedule of assets drawn
fromits accounts. In its reply to a claimdevelopment letter, it also
included its statenment and final account for the financial year ended 31
Decenber 1989 as wel| as copies of the three subcontract agreenents.
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2. Analysis and valuation

262. The requirements to substantiate a | oss of tangible property claim
have been stated by the Panel at paragraphs 64 and 65. The Panel finds that
Nazir failed to submt sufficient evidence to substantiate its | oss of
tangi bl e property claim

263. The Panel finds that Nazir did not provide sufficient evidence of its
title to or right to use the asset, the value and the presence of the
tangi bl e property located in Irag. Further, the Panel finds that Nazir did
not provide evidence of the evacuation of its workers fromlraqg.

3. Recommendati on

264. The Panel reconmmends no conpensation for |oss of tangible property.

B. Bank account in lraq

265. Nazir seeks conpensation of 1QD 108,265 (USD 361, 605) for the | oss of
an all eged cash deposit with the Rafidain Bank

266. Nazir submitted a copy of a statenment fromthe Rafidain Bank which is
partly in Arabic and illegible in parts. The Panel finds that Nazir failed
to provide sufficient docunmentary evidence to prove ownership of the bank
account or that the funds in the account have been appropriated, renoved,
stol en, or destroyed and therefore how it has suffered any loss. 1In
addition, the Panel finds that Nazir failed to show how any | osses it may
have suffered were directly caused by Iraqg’ s invasion and occupation of
Kuwai t .

267. The Panel reconmmends no conpensation for the bank account | osses.
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C. Recommendation for Nazir
Tabl e 21. RECOVMENDED COVPENSATI ON FOR NAZI R
C aimel enent Cl ai m anpunt Recomended
(USD) conpensati on
(USD)
Loss of tangi ble property 1,881, 475 nil
Fi nanci al | osses 361, 605 ni |
Tot al 2,243,080 ni

268. Based on its findings regarding Nazir’s claim the Panel reconmends no

conpensati on.
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X1, CLAIM OF NAFTOBUDOWA HOLDI NG COMPANY
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269. Construction Engineering and Mi ntenance, NAFTOBUDOWA Hol di ng Conpany
(“Naftobudowa”) is a Polish joint stock conpany. Naf t obudowa seeks
conpensation in the amount of USD 4, 643,401 for contract |osses relating to
unpai d i nvoi ces, |oss of earnings, evacuation costs, interest and claim
preparation costs.

Table 22. NAFTOBUDOWA' S CLAI M

d ai m el enent d ai m anount
USD
Contract | osses 1,702,610
Loss of earnings 2,657,942
Evacuati on costs 104, 257
I nt er est (--)
Cl ai m preparati on costs 178, 592
Tot al 4,643,401

A. Contract |osses

1. FEacts and contentions

270. Naftobudowa seeks conpensation for USD 1, 702,610 for contract |osses
arising out of three contracts. For each contract, Naftobudowa asserted
that Iraq s invasion and occupation of Kuwait resulted in the suspension of
the contract works. Naftobudowa indicated that its specialists were unable
to leave Iraq due to the refusal by the Iraqi authorities to grant them exit
visas until December 1990. According to Naftobudowa, the lraqi authorities
conti nued to make payment of the Iraqi dinar portion of the invoiced work
but began to fall into arrears with respect to the remttable United States
dol | ar anmounts.

(a) Daur a- Basra contract

271. Naftobudowa entered into a contract on 25 February 1989 (the “Daura-
Basra contract”) with the Mnistry of Gl, Republic of Irag, State

Est abl i shnent of Pipeline, Daura. This contract involved the supply of 60
Polish specialists for the operation and mai ntenance in the oil industry.
The total value of the Daura-Basra contract was USD 10, 189, 392.
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272. The all eged outstandi ng paynents relating to invoices made out in My
1990 to Decenber 1990 amounted to USD 1, 295, 047.

(b) Baiji contract

273. Naftobudowa entered into an agreenent on 7 March 1989 with the
Mnistry of G I, Republic of Irag, North Refinery, Baiji, (“the Baiji
contract”) for the provision of 65 Polish specialists. In terns of the
contract, the Polish experts were to undertake operational and mai ntenance
work on the Baiji refinery. The contract was extended to 3 March 1991 in
terms of an addendumto the original contract dated 16 June 1990, although
the nunber of specialists was reduced to 49. The value of the extended
contract was USD 1, 509, 950.

274. The clainmed | osses for June 1990 to Decenber 1990 related to allegedly
unpai d i nvoi ces for work done and | eave pay for the ampunt of USD 256, 847.

(c) New Tyre Project contract (Najaf)

275. Naftobudowa entered into a contract on 10 May 1989 with the New Tyre
Project Commttee, Mnistry of Industry (the “New Tyre Project contract”).
The 60 specialists conprised engi neers and technicians who were to be

enpl oyed at the Najaf Tyre Factory site. The contract val ue was

USD 2, 439, 024.

276. Naftobudowa asserted a loss for alleged unpaid invoices and | eave due
for the period June 1990 to Septenber 1990 as being the amunt of

USD 150, 716.

2. Analysis and valuation

277. The Panel finds for the purposes of the “arising prior to” clause in
par agraph 16 of Security Council resolution 687 (1991) that Naftobudowa had
contracts with lraqg with respect to the Daura-Basra, Baiji, and the New Tyre
Proj ect contracts.

278. Wth respect to the contracts for Daura-Basra, Baiji, and the New Tyre
Project, the Panel finds that Naftobudowa was still providing a service at
the tinme of Irag’ s invasion and occupation of Kuwait on 2 August 1990.
Accordingly, those clains relating to performances from2 May 1990 to 31
Decenmber 1990 are within the jurisdiction of the Comr ssion
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279. Wth respect to the Daura-Basra contract, Baiji contract, and the New
Tyre Project contract, Naftobudowa did submit copies of the contracts,

copi es of invoices, copies of tine sheets and copies of correspondence with
the Mnistry of G| and Mnistry of Industry. Naftobudowa stated in its
reply to a claimdevel opment letter that the rermuneration of its specialists
was made on the basis of hourly rates charged for its specialist services.

I nvoi ces were consequently issued on the basis of tine sheets.

280. The Panel finds that Naftobudowa did submt sufficient evidence to
establish its entitlement to USD 1,278,097 arising out of the Daura-Basra

contract, Baiji Contract, and the New Tyre Project contracts.

3. Recommendati on

281. The Panel recomrends conpensation in the amount of USD 1,278,097 for
contract | osses.

B. Loss of earnings

282. Naftobudowa seeks conpensation in the anount of USD 2,657,942 for

al l eged | oss of earnings. The alleged | oss of earnings was cal cul ated on
the basis of “the reduction of the period of inplenentation of that part of
the contract specified....which deprived Naftobudowa of the anticipated
revenues.” The asserted | oss for each of the contracts is as foll ows:

Daur a- Basra contract - USD 1, 873, 950;

ii. Baiji contract - USD 377, 488; and

iii. New Tyre Project contract - USD 406, 504
283. Naftobudowa did not provide any evidence of direct costs associated
wi th each contract, or evidence of a profit margin it may have been earning
on each contract. The Panel finds that Naftobudowa did not submt
sufficient information to establish its |loss of earnings claim

284. The Panel reconmmends no conpensation for | oss of earnings.

C. Evacuation | osses

285. Naftobudowa seeks conpensation of USD 104, 257 for the costs of
evacuating its enployees fromlragq. Naftobudowa stated that in 1989-1990,
there were nore than 300 of its enployees in Iragq. Under the contracts, the
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Iragi authorities were obliged to pay for the transportation of the workers
to Pol and.

286. The Panel finds that Naftobudowa did not provide sufficient detai
relating to the enployees that it allegedly evacuated. The follow ng

i nformati on about each enpl oyee shoul d have been provided: fam |y nane,
first nanme, enployee identification nunber, Iraqi residency permt nunber,
and passport number with issuing country. Copies of Naftobudowa’ s payrol
records for the enployees for the period relevant to the Cl aim (both before
and after 2 August 1990) were not provided.

287. The Panel reconmmends no conpensation for evacuati on costs.

D. | nt er est

288. Wth reference to the issue of interest, the Panel refers to
par agraphs 19 and 20 of this report.

E. daimpreparation costs

289. Naftobudowa seeks conpensation in the anount of USD 178,592 for
asserted claimpreparation costs. In a letter dated 6 May 1998, the Pane
was notified by the Executive Secretary of the Commi ssion that the Governing
Council intends to resolve the issue of claimpreparation costs at a future
date. Accordingly, the Panel takes no action with respect to the claim by
Naf t obudowa for such costs.

F. Recommendation for Naftobudowa

Tabl e 23. RECOMVENDED COMPENSATI ON FOR NAFTOBUDOWA

C ai m el enent d ai m anount Recomended

(USD) conpensati on
( USD)

Contract | osses 1,702,610 1,278, 097

Loss of earnings 2,657,942 ni

Evacuati on costs 104, 257 ni

| nt er est (--) (--)

Cl ai m preparation costs 178, 592 (--)

Tot al 4, 643, 401 1,278, 097
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290. Based on its findings regardi ng Naftobudowa’s claim the Pane
recommends conpensation of USD 1,278, 097.
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XIV. CLAIM OF SORMAO SORUT REFRAKTER MALZEMELERI AQ
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291. Sorma0 Sooit Refrakter Mal zeneleri A0 (“Sérma0”) i's a Turkish

regi stered |l egal entity whose business activity includes the production of
refractory supplies. Sorma0 seeks conpensation in the amount of USD 85, 839
for contract |osses.

Table 24. SORMAO'S CLAI M

Cl ai m el enent C ai m anpunt
UsD
Contract | osses 85, 839
Tot al 85, 839

A. Contract |osses

292. Sorma0 entered into an agreenent to supply the Iragi Cenent State
Enterpri se Baghdad with refractories for their cenent rotary kilns. The
contract value was USD 858,392. Soérma0 did not subnit a copy of the
contract. The dates on a letter of credit submtted by Sérmad suggest that
the contract was entered into in Decenmber 1988.

293. The letter of credit made reference to what appears to be a delivery
not later than 10.7.1989.” Soérnma0 stated that the goods
were delivered to the purchaser and it received 90 per cent of the purchase

date and i ndicates

price in terns of the letter of credit. Sérma0 acknow edged that the
out st andi ng amount shoul d have been paid in 1989.

294. The Panel finds for the purposes of the “arising prior to” clause in
par agraph 16 of Security Council resolution 687 (1991) that Sérma0 had a
contract with Iraq.

295. The Panel finds that the contract |osses stated by Sérmad rel ate
entirely to services that were perforned prior to 2 May 1990. Accordingly,

the claimfor contract |losses is outside the jurisdiction of the Comm ssion

296. The Panel recomrends no conpensation for contract | osses.
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B. Recommendation for Soérmad

Tabl e 25. RECOMMENDED COVPENSATI ON FOR SORMAO

d ai m el enent d ai m anount Recomended
(USD) conpensati on
( USD)
Contract | osses 85, 839 ni
Tot al 85, 839 ni

297. Based on its findings regarding Sorma0’s claim the Panel reconmmends
no conpensati on.
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XV. CLAIM OF CLEVELAND BRI DGE AND ENG NEERI NG M DDLE EAST(PVT) LTD
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298. C(Cleveland Bridge and Engineering M ddle East (Private) Limted
(“Cleveland”) is a United Arab Emrates registered limted liability conpany
involved in structural steel fabrication and construction. Clevel and seeks
conpensati on of AED 21,987,416 (USD 5, 989,490) for |oss of profits and

| osses relating to under recovery of overheads and the cost of capita
expendi t ures.

Table 26. CLEVELAND S CLAI M

d ai m el enent d ai m anount
( USD)

Loss of profits 5,989, 490

Total 5, 989, 490

A. Loss of profits

299. CCleveland signed a subcontract (the “subcontract”) on 25 July 1990
with Turkish Joint Venture (BMB, Soyteck, Soyut, Yapi Merkezi &
Quris)(“TIJV') for the design, preparation of draw ngs, supply, fabrication
pai nting and delivery of some 18,025 tons of structural steelwork with a
val ue of AED 75,542,775 for the Sabiya Power Project in Kuwait (“the
project”).

300. Following Iraq’ s invasion and occupation of Kuwait on 2 August 1990,
all work on the project halted. Cleveland asserted that, as a result of
Iraq’s invasion and occupation of Kuwait, it was prevented from conti nuing
the subcontract and suffered | oss of profits and | osses relating to under
recovery of overheads and the cost of capital expenditures, accordingly.

301. The Panel notes that according to the terns of the subcontract, the
approval of the owner of the project, the Mnistry of Electricity and Water
of Kuwait and the approval of the board of TJV were required before the
subcontract becane binding. C eveland failed to submt evidence of such
approval s havi ng being granted.

302. The Panel finds that Cleveland failed to denonstrate that it had an
exi sting contractual relationship as of 2 August 1990.



S/ AC. 26/ 2000/ 5
Page 91

303. The Panel recommends no conpensation for |oss of profits, capita
expenditures and all eged under recovery of overheads.

B. Recommendation for C evel and

Tabl e 27. RECOMVENDED COMPENSATI ON FOR CLEVELAND

d ai m el enent Cd ai m anount Recomended
(USD) Conpensati on
( USD)
Loss of profits 5,989, 490 ni
Total 5, 989, 490 nil

304. Based on its findings regarding Cl evel and Bridge s claim the Pane
recommends no conpensati on
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XVI. CLAIM OF DAL- STERLI NG GROUP PLC
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305. Dal-Sterling Goup PLC (“Dal-Sterling”) is a United Kingdomregistered
public limted liability company. Dal-Sterling seeks conpensation for |oss

of earnings, paynment or relief to others, and financial |osses in the anmpunt
of GBP 140, 751 (USD 267, 587) .

Tabl e 28. DAL-STERLING S CLAI M

d ai m el enent d ai m anount
USD
Loss of earnings 162, 192
Payment or relief to others 26, 591
Fi nanci al | osses 78, 804
Tot al 267, 587

A. Loss of earnings

1. FEacts and contentions

306. Dal-Sterling seeks conpensation in the amunt of GBP 85, 313

(USD 162, 192) relating to alleged | oss of earnings in the formof fees.

Dal -Sterling had entered into a contract in Ilrag with Biwater |Internationa
Construction Limted (“BIC") on 15 Septenmber 1989 to advise on BIC s
contract for the provision of services for the construction of the Akashat
Rai | way Water Supply contract (“Akashat Project”) in Irag. Under the
contract, Dal-Sterling was to prepare and negotiate BIC s contractual clains
on the Akashat Project. Dal-Sterling’ s Operations director (the “enpl oyee”)
made several visits to Iraq to negotiate with BIC s enployer, the Mnistry
of Transport and Communi cations, lraq (the “Mnistry”). The last visit was
made on 31 July 1990 when the enpl oyee visited Baghdad to conti nue
negotiations with the Mnistry. Dal-Sterling s enployee was due to return
to his office in Paris by 8 August 1990. The enpl oyee was detained in Iraq
from9 August 1990 to 10 Decenber 1990. On his return honme, the enpl oyee
was all egedly suffering from*“nervous exhaustion” and took | eave of absence
fromwork. He allegedly resuned his duties only at the begi nning of
February 1991.

307. Dal-Sterling asserted that its enpl oyee al so had specia

responsibility to Dal-Sterling’ s French speaking clients as he was the only
fluent French speaker in Dal-Sterling s enploy at senior managenent |evel.
Due to the detention of its enployee, Dal-Sterling stated that it was unable
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to adequately service the French speaking segment of its clients and it
consequently | ost the business of many of these clients. According to Dal-
Sterling, the effect of the |oss of the French speaki ng market segnent of

Dal -Sterling s client base was noticeable in 1991. Dal-Sterling stated that
the fee earning work was reduced conpared to 1989 and the first seven nonths
of 1990.

308. Dal-Sterling calculated that fees were |ost from8 August 1990 to the
end of Decenber 1991, representing a total of 16.8 nonths. Dal-Sterling
calculated its | oss of fees on the basis of fees generated in the twelve
mont hs precedi ng the detention and multiplying that amunt by 16.8 nonths.
It offset against this amount the salary clainmed relating to the enpl oyee.

2. Analysis and valuation

309. Dal-Sterling subnmtted copies of tine sheets and analysis in support
of its claimfor |loss of fee earnings. Dal-Sterling stated it was unable to
provi de copies of the specific contracts as these are no |onger available in
its archives.

310. Dal-Sterling submtted budgets for 1989 and 1991. 1In a claim

devel opnent letter, Dal-Sterling was requested to provide copies of the
original calculations of fee earnings with respect to each project for which
| oss of fee earnings is clained, and all revisions to these cal cul ations
made during the projects. Dal-Sterling indicated that individual project
fees were not avail abl e.

311. Dal-Sterling stated in its reply to the clai mdevel opment |etter that
it was unable to “list and provide docunentary evidence of potentia

i ndi vidual and specific jobs or clients ‘lost’ during M Smth' s absence
fromthe Paris office. It is the overall |oss of fee earnings during the
peri od August 1990 and December 1991 that the C aimant is seeking.”

312. The Panel finds that Dal-Sterling did not submt sufficient
information to establish its | oss of earnings claim

3. Recommendati on

313. The Panel recommends no conpensation for the |oss of earnings claim
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B. Paynent or relief to others

1. FEacts and contentions

314. Dal-Sterling, seeks conpensation relating to salary payments of

GBP 12,334 (USD 23,448). It asserted that its enployee was detained in Iraq
from9 August 1990 to 10 Decenber 1990 for a period of 124 days. The

enpl oyee was al |l egedly detained on the project site for the Akashat Project

during the duration of his detention. Dal-Sterling stated that although he

was at the site, the enployee was unable to be productive as he had

conpl eted his particular assignnment and was in fact due to depart Iraq by 8

August 1990.

315. Upon his return hone, the enployee allegedly did not return to his
duties until the end of February 1991 due to “nervous exhaustion”, a further
period of 52 days. Dal-Sterling stated that it continued to pay the

enpl oyee his salary and enpl oynent rel ated expenses, such as pension and
medi cal aid, during this period amounting to GBP 23,511. Dal-Sterling did
receive an ex gratia paynent fromBICtotalling GBP 11,177 as a “retainer”
during the period of detention. It asserted that its client was under no
obligation to make this paynment. Dal-Sterling, therefore, asserts a |oss
relating to salary paynents of GBP 12, 334.

316. Dal-Sterling had also submitted a claimfor alleged paynents made to
the empl oyee’s wife in the amount of GBP 1,653 (USD 3,143). These paynents
related to rei mbursenents for costs allegedly incurred by her as she sought
to secure the rel ease of her husband.

2. Analysis and valuation

317. Dal-Sterling provided the nunmber of a passport issued in 1978 and part
of its payroll records for the enpl oyee. As proof of detention, Dal-
Sterling submtted copies of correspondence between itself and the British
Foreign and Commpnwealth Office and an affidavit confirm ng the detention in
Irag. However, Dal-Sterling did not submt medical evidence relating to the
enpl oyee’s inability to return to work until 1 February 1991

318. The Panel finds that Dal Sterling’ s salary paynents during the period
of the detention from9 August 1990 to 10 Decenber 1990 are conpensable in
principle. However, Dal-Sterling did not submit copies of its payrol
records relating to that period. Wth respect to the bal ance of the claim
for payment of salary, the Panel finds that Dal-Sterling did not submt
sufficient evidence of the alleged inability of the enployee to work after
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his rel ease fromdetention. Wth respect to the claimrelating to the
al | eged expenses of the spouse, Dal-Sterling submtted a nunber of receipts
but did not subnit evidence of its reinbursenent of these expenses.

3. Recommendati on

319. The Panel recommends no conpensation for paynment or relief to others.

C. FEinancial |osses

320. Dal-Sterling seeks conmpensation in the ambunt of GBP 41, 451

(USD 78,804) for losses relating to financing charges it allegedly incurred
with its conmercial bank for the provision of an overdraft facility. It
contended that with effect from9 August 1990 up “to the present” (the
statement of claimis dated 14 February 1994 and Dal -Sterling calculated its
| osses up to that date) it did incur |osses and expenses relating to its
claim This |loss element is calculated on the amounts that Dal-Sterling
asserted as | osses before this Conmission. As aresult, it alleged that it
had to incur costs ampunting to GBP 41,451 for the costs of servicing its
overdraft.

321. Dal-Sterling submtted a schedule of its calculations and its Annua
Report for the year ended 31 December 1991 as evidence of its alleged |oss.
However, it did not submt sufficient evidence of the costs incurred on the
overdraft related to the specific | oss elenments and proof of paynent
relating to the loss elements. The Panel finds that Dal-Sterling did not
submt sufficient evidence to support its claimfor alleged financia

| osses. Accordingly, the Panel reconmends no compensation for alleged
financi al |osses.
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D. Recommendation for Dal-Sterling
Tabl e 29. RECOVMENDED COMPENSATI ON FOR DAL- STERLI NG
d aimel enent Cl ai m anpunt Recomended
(USD) conpensati on

(USD)
Loss of earnings 162, 192 nil
Payment or relief to others 26, 591 nil
Fi nanci al | osses 78, 804 ni |
Tot al 267,587 nil

322. Based on its findings regarding Dal-Sterling s claim the Panel
recomends no conpensati on.
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XVI'1. RECOMVENDATI ONS

323. Based on the foregoing, the Panel recommends the follow ng anpbunts of
conpensation for direct |osses suffered by the claimnts as a result of
Irag’s invasion and occupation of Kuwait:

a. Chi na Metal lurgical Construction Corporation: USD 334,912
b. Erection and Industrial Services Corporation: N L

C. Eman Establ i shment For Contracting Nan Tawfi k Boul es: NI L
d. El - Tadanone El - Araby Conpany For Contracting: NL

e. Li ndner Aktiengesellschaft: N L

f. Mannesmann Demag Hittentechni k: NIL

g. The New Tel Aviv Central Bus Station Limted: NL

h. MORANDO | MPI ANTI - I npi anti per |'Industria dei materiali da

Costr. S.p.A: NL
i VIPP S.p.A: NL
j- Nazir and Conpany (Private) Limted: NL

k. Construction Engi neeri ng and Mai ntenance, NAFTOBUDOM Hol di ng
Conpany: UsD 1, 278, 097

l. Sormad Soout Refrakter Mal zeneleri AO: NIL

m Cl evel and Bridge and Engi neering M ddl e East (Private)
Limted: NL

n. Dal -Sterling Goup PLC. NIL

Geneva, 13 Decenber 1999

(Signed) M. Werner Melis
Chai r man

(Si_gned) M. David Mace
Commi ssi oner

(Signed) M. Sompong Sucharit kul
Commi ssi oner



