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SUMMARY RECORD OF THE FIRST MEETING

Held on Wednesday, 12 March 1969, at 11.5 a.m.

Chairman: Mr. GALINDO FOHL El Salvador
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OPENING OF THE SESSION

The CHAIRMAN declared the session of the Legal Sub-Committee open.

ADOPTION OF THE AGENDA (A/AC.138/sC.1/2)

The agenda was adopted.

ORGANIZATION AND PROGRAMME OF WORK (A/AC.138/5C.1/1)

The CHAIRMAN read out the note on the programme of work (A/AC.138/SC.1/1)

which he had prepared for the Sub-Committee.

Mr. BODY (Australia) said that the Chairman had been wise to use the
report of the Legal Working Group of the Ad Hoc Committee as the basis for his
proposals concerning the programme of work for the current session. He pointed
out, however, that some expressions used in section A of the programme of work on
page 5 of document A/AC.lBS/SC.l/l differed in certain respects from the
corresponding passages of General Assembly resolution 2467 (XXIII), which the
Sub-Committee, as an organ of a Committee established by the General Assembly,
had to regard as the source of its authority and whose terms it had to keep before
it at all times. The terminology of that resolution should govern the

Sub-Committee!s deliberationé and, ultimately, the preparation of its report.

Mr. CABRAL de MELLO (Brazil) said that he supported the Chairman®s

proposals on the programme of work; the manner in which the principles were
subdivided in document A/AC.138/SC.1/1 was, as the document itself stated, the one
which was least controversial. The two most important problems confronting the
Sub-Committee were unquestionably the principles and norms and the establishment of
appropriate international machinery. In the iegal sphere with which the
Sub-Committee was dealing, those two elements would, by their very nature, play
the role played by constitutional law at the national level. Logically, they
should, of course, be considered separately by the Sub-Committee, while remaining
associated to the extent that no diplomatic or political decision on one was

taken without reference to the.other. The need for such an organic approach was
particularly acute in view of the fact that, for the sake of taking prompt

decisions on matters of immediate interest to the technologically developed

/;;;
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(Mr. Cabral de Mello, Brazil)

countries, the United Natlons had in the past separated, at the diplomatic stage,
agreements which should have constituted a whole. That was particularly true of
the agreements concerning assistance to astronauts and liability for the launching
of obJjects into outer space and of the negotiations on tﬁe nen-proliferation

of nuclear weapons. In such cases, the legitimate interests and aspirations

of the developing countries had been relegated to a diplomatic limbo for the _
benefit of great-Power understanding and co-operaticn. The Sub-Committee should
ensure that the vital interests of all countries were duly respected and
protected.

The Sub-Committee should give exhaustive study to the principles and norms
proposed by the Chairman before taking any decisions or preparing recommendations
for the Committee. It should try to draw up a comprehensive, well~-balanced set
of principles and should beware of easy solutions to complex problems. If the
Sub-Committee undertook, as a preliminary measure, to formulate a few general
principles on which there appeared to be a large measure of agreement, it might
create the false impression that a legal framework already existed for the
exploration and exploitation of the sea-bed and that there was already a legal
basis in international law for such activities; to do so could have adverse
effects on the interests of the technologically less developed countries. Moreover,
the limited measure of agreement which seemed to have emerged at the Rio de Janeiro
session of the Ad Hoc Committee and during the debates of the first Committee ‘
had not extended to certain principles which expressed the vital interests of the
developing countries, including, in particular, the principle of the most
equitable possible application of benefits obtained from the exploration and
exploitation of the sea-bed. His delegation earnestly hoped that the
Sub-Committee would make substantial progress at the current session towards a

statement of legal principles, agreement on which was still limited and uneven.

Mr. BALIAH (Trinidad and Tobago) said that his delegation saw the work
assigned to the Sub-~-Committee as an organic whole. The principles and norms
applicable to the subject of its work, which was the legal regime of the sea-bed

and the international machinery to be established, were intimately interrelated

Junn
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(Mr. Ballah, Trinidad and Tobago)

and none of them could be discussed in isolation from the others. In particular,

the legal and organizational requirements for the proposed international machinery
had to be taken into account. His delegation agreed with the Chairmen, however,
that although the legal principles and the norms were interrelated, they could
be separated for the purposes of the Sub-Committee's work.

The statement, contained in the seventh paragraph of the Chairman's note,
of some ten principles which had been discussed earlier could very well be used
in place of the programme outlined at the end of document A/AC.lBS/SC.l/l. The
programme did, however, have the advantage of meeﬁing the reservations expressed
by some delegations. Accordingly, his delegation fully supported the Chairman's

proposals on the programme.of work.

Mr. CARTER (United States of America) said that the programme of work
submitted by the Chairman (A/AC.158/SC.1/1) provided the basis for a final
programme of work on which the Sub-Committee could, with some minor amendments,
agree. The document distinguished between legal principles and norms, the former
aprarently being propositions which applied even before treaties were formally
concluded, while the latter were the provisions of such formal agreements. His
delegation acknowledged that such a functional distinction existed and stated its
agreement to the use of those terms in making the distinction. The draft
resolution which it had submitted to the Ad Hoec Ccmmittee in 1968 (A/AC.135/25)
contained two categories of principles, 6ne referring to the conduct of States and
their nationals beyond the limits of national jurisdiction and the other
constituting guidelines for agreements establishing a boundary and a régime for the
area beyond national jurisdiction. The discussion in the Ad Hoc Ccmmittee and at
the twenty-third session of the General Assembly had been concerned primarily with
those two categories of principles. The matter of potential treaty provisions, or
norms, Fad hot been discussed in detail, and the situation would probably be the
same at the current session. - .

He noted that the legal principles enumerated on page 5 of document
A/AC.lES/SC.l/l, which were taken frcm the report of the Ad Hoc Committee, had been
subdivided in the Secretariat document (A/AC.138/7) under fourteen headings rather
than seven. The wording of the headings was of little importance provided that it
was understood that all the subjects considered earlier under those headings would

be discussed and that members would be free to discuss the principles as a group-

/...
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(Mr. Carter, United States)

Sub-paragraph A (6) of the programme of work (A/AC.138/SC.1/1) dealt with
"Responsibility and liability in the exploration, etc." That question, as opposed
to the question of adopting safeguards to minimize pollution and other hazards,
would be more appropriately discussed under "norms", and his delegation
therefore suggested that the wording of sub-paragraph A (6) should be brought into
line with the corresponding heading in the report of the lLegal Working Group of
the Ad Hoc Committee.

The CHATRVAN said that the word "responsibility" was an approximate

translation of the word "obligaciones” in the original Spanish text. He suggested

that it should be replaced by "obligations".

Mr. CAKTER (United States of America) agreed that that substitution

would facilitate discussion of safeguards as well as responsibility and liability.

The CHAIRMAN said that the Secretariat would amend the English text of

the programme of work.

Mr. KROYER (Iceland) said that the wording of sub-paragraph A (6), as
amended with the agreement cof the United States representative, was still
unsatisfactory, since it appeared to minimize the magnitude of pollution hazards.
Neither operative paragraph 2 (d) of resolution 2467 A (XXIII) nor operative
praragraph 2 of resolution 2467 B (XXITI) was concerned exclusively with the
prevention of pollution. When his delegation had introduced the resolution, it
had had in mind not only the prevention of pollution but also measures to deal
with existing pollution, as was apparent frcm operative paragraph 3 of
resolution 2467 B (XXIIT). He urged that sub-paragraph (6) of the principles
enumerated in the programme of work (A/AC.138/SC.1/1) should include mention of
measures for protecting waters and ccastlines from pollution which already
existed. He would not submit a text for the present but would éonsult the

Chairman on the matter.

The CHATRMAN asked the Icelandic representétive to submit an amended

text as socon as possible.

Mr. MENDEIEVICH (Union of Soviet Socialist Republics) expressed the

hope that the session would be constructive and said that the Soviet Union would

endeavour to contribute to its success. It was logical that the Sub-Ccmmittee

/...
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(Mr. Mendelevich, USSR)

should first undertake the studies defined in operative paragraph 2 (a) of
resolution 2467 A (XXIII); hovever, the distinction betueen "legal principles”

and "norms" was unnecessary, since it was difficult to separate the two. The
discussions might result in the formulaticn of either a principle or a norm, as

the case might be. His delegation would prefer to see that distinction eliminated,
although it would not press that view if it did not receive sufficient support.

In any éase, it would like to make the following observatious.

The term "legal principles"” was inaccurate, since that concept had not yet
been defined. It would be more appropriate to speak of subjects for consideration.
The wording of the principles enumerated in the programme of work might prove
inaccurate. If it was decided that the distinction between sections A and B (p. 5)
should be retained, the title of section A should be amended to read: "Legal
principles (subjects for consideration)”.

His delegation was opposed to the wording of the second _egal principle, since
referring to the "high seas" meant excluding the continental shelf. The use
of the sea-bed and the ocean floor for military purposes was a remote possibility,
while plans for the military use of the continental shelf were already in
" existence. If the continental shelf was excluded from the Sub-Committee's
competence, that body would be dealing with fantasies. Ee proposed that the
words "beyond the limits of present national jurisdiction" should be deleted
from sub-paragraph (2).

The proposed programme of work was based on that of the Ad Hoc Committee,
but it was incomplete; he therefore proposed the insertion after sub-paragrarh (1)
of two new sub-paragraphs reading respectively: "Question of the definition
of the boundary between that area of the sea-bed and the ocean floor lying beyond
the limits of national jurisdiction and the area which falls under national
jurisdiction" and "conduct of activities with regard to the sea-bed and the
ocean floor, and the subsoil thereof, in accordance with international law,
including the Charter of the United Nations". Contemporary international law was
applicable not only to the surface of the earth but also to outer space. It
was only logical that it should be applicable to the sea-bed.

In conclusion, his delegation suggested two drafting changes: the deletion

of the word "present" which appeared in sub-paragraphs A (1), (2}, (3) and

/...
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(Mr: Mendelevich, USSR)

(4) (p. 5) of the prograemme of work so as to bring the latter into line with
the text of resolution 2467 A (XXIII), and the addition to the English text of
sub-paragraph (8) (Synthesis), which appeared to have been inadvertently omitted.

~The CHAIRMAN noted that the Legal Sub-Committee had before it a number

of proposed amendments to the programme of work set forth on page 5 of
document A/AC.138/SC.1/1. The delegation of Iceland proposed that the text of
sub-paragraph A (6) (p. 5) should be amended to read: "The problem of pollution

and other hazards, including obligations and responsibility in the exploration,

use and exploitation of the sea-bed and the ocean floor."

had submitted three proposals: firstly, that the title of section A (p. 5)

The Soviet delegation

should be amended to read: "A. Legal principles (subjects for consideration:)";
secondly, that the words "beyond the limits of present national jurisdiction”
should be deleted from sub-paragraph (2) of section A; thirdly, that between
the present sub-paragraphs (l) and (2) there should be inserted two new
-sub-paragraphs reading respectively: "(2) Question of the definition of the
boundary between that area of the sea-bed and the ocean floor lying beyond the
limits of national Jjurisdiction and the area which falls under national '
jurisdiction" and "(3) Conduct of activities with regard to the sea-bed and the
ocean floor, and the subsoil thereof, in accordance with international law,

including the Charter of the United Nations".

Mr. ODA (Japan) said that he was prepared to accept the practical
proposals made with regard to the Sub-Committec's programme of work as set forth
on page 5 of document A/%C.l58/SC.l/l. However, he hoped that the Sub-Committee
would.adopt a flexible approach to each of the sub-paragraphs in section A and
would permit a certain amount of latitude, since all the items were closely
interrelated. '

He was prepared to agree to the two new sub-paragraphs proposed by the

Soviet delegation. .

Mr. OLISEMEKA (Nigeria) was pleased to note that the proposed programme
of work contained in document A/AC.138/SC.1/1 had been drafted in such a way

that while controversial 1ssues were avoided, emphasis was nevertheless placed

on the essential items already taken up.by the Ad Hoc Committee. The
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(Mr. Olisemeka, Nigeria)

Sub-Committee would thus be able to take advantage of the work done by the

Ad Hoc Committee and of the working paper prepared by the Secretariat (A/AC.138/7)
and begin its work without delay. He noted that the list of proposed items was
not intended to be exhaustive and that it was emphasized "that any principles
adopted must constitute a harmonious whole and that a comprehensive discussion
will therefore be necessary"  (A/AC.138/sC.1/1, p. 4, final paragraph). The
document in question provided a satisfactory basis for the Sub-Committeels

work.

Referring to the Soviet proposal to amend the title of section A (p. 5),
he suggested that it would be preferable for the sake of precision, to adopt
the formula "A. Legal principles governing:". Moreover, the meaning and scope
of the expression "Responsibility and liability" in sub-paragraph (6) (p. 5)
should be clarified. ‘

Subject to those few comments, his delegation was prepared to support the

programme of work submitted by the Chairman.

Mr. DEJAMMET (France) recalled that the report of the Legal Working

Group of the Ad Hoc Committee contained the following observations: "It was
generally felt that many problems related to the sea-bed and the ocean floor were
not adequately dealt with in existing international law and it was also felt that
legal principles on the activities of States in the exploration and use of the ’
sea-bed and ocean floor beyond the limits of national jurisdiction should be
developed in the interests of mankind as a whole." (4/7230, p. 4k, para. 18)

He agreed with the Soviet delegation that it was therefore essential to
formulate specific provisions governing that field. He was prepared to endorse
the proposed programme of work, taking into account, however, the observations

made by the representative of Australia, with which he associated himself.

Mr. KHANACHFT (Kuwait) noted with satisfaction that some of the views

put forward by his delegation in the First Committee and in the Ad Hoc Committee
were reflected in the proposed programme of work. Due accouat had been taken,
in the drafting of that document, of the economic interests, political attitudes

and legal principles upheld by the various delegations.

/..
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(Mr. Khanachet, Kuwait)

Nevertheless, it was essential that the text should refer explicitly to the
special interests and needs of the developing countries, as, indeed, the General
Assembly had done in the seventh preambular paragraph of resolution 2467 A (XXIII)
and in operative paragraph 1 of resolution 2467 B (XXIII). . Accordingly, the
words "and taking into account the special interests and needs of the developing
countries" should be added after the word "mankind" in the present
sub-paragravh A (3) (A/AC.138/8C.1/1, p. 5).

Mr. CAFRTER (United States of America) said he agreed with the
delegation of Iceland that it would be preferable to adopt in sub-paragraph (6)
the formula used in the report of the Legal Working Group of the Ad Hoc
Committee. The sub-paragraph would then read: "(6) Question of pollution and

other hazards".

The CHAIRMAN noted that the Sub-Committee had before it, Inter alia,

a United States proposal replacing the suggestion made by Iceland as well as

proposals submitted respectively by the representatives of Nigeria and Kuwait.

The meeting rose at 1.5 p.m.
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ORGANTZATION AND PROGRAMME OF WORK (A/AC.138/5C.1/1; A/AC.138/7; A/AC.138/9)

The CHAIRMAN observed that the following amendments had been proposed to

section A of the programme of work as set out in document A/AC.138/5C.1/1i (p-. 5)-
Two alternatives to the title of section A had been proposed, one by the Nigerian
delegation, namely, "A. Elaboration of legal principles governing:" and the
other by the USSR delegation, namely, "A. ILegal principles (subjects for
consideration)” or simply "A. Subjects for consideration". The USSR delegation
had further proposed the deletion of the word “present” in paragraphs (1), (3)
and (4) and the insertion, between paragraphs (1) and (2), of two new paragraphs
reading respectively: "(2). Question of the definition of the boundary between
that area of the sea-bed and the ocean floor lying beyond the limits of national
Jurisdiction and the area which falls under national jurisdiction", and

"(3). Conduct of activities with regard to the sea-bed and the ocean floor, and
the subscil thereof, in accordance with intermational law, including the Charter
of the United Nations". In addition, the USSR delegation had proposed that
paragraph (2) should be amended to read: "(2). Reservation of the sea-bed and
ocean floor and the subsoil thereof exclusively for peaceful purposes”. The
delegation of Kuwait had proposed that in paragraph (3) the semi-colon should be
deleted and the following words added at the end of the text: "and taking into
account the special interests and needs of the developing countries™, With
respect to paragraph (6), the Chairman had suggested that the English text should
be altered to read: "(6) Obligations and responsibility in the exploration, use
and exploitation of the sea-bed and ocean floor"; the Icelandic delegation had
proposed the following wording: "(6) Problem of pollution and other hazards,
including obligations and responsibilities involved in the exploration, use and -
exploitation of the sea-bed and ocean floor". Subsequently, the United States
delegation, in agreement with the Icelaﬁdic delegation, had proposed the following
text: "(6) Question of pollution and other hazards”. Iastly, it had been

pointed out that sub-paragraph (8) did not appear in the English text.

Mr. MENDELEVICH (Union of Soviet Socialist Republics), speaking on &
point of order, cbserved that he had simply pointed out, to facilitate the

Sub-Committee's work, that there was no reason for using the word "present” in
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(Mr. Mendelevich, USSR)

section A, paragraphs (1), (3) and (4), since that word did not appear in
resolution 2467 A (XXIII). That was not a formal proposal, for it was
self-evident that the word should be deleted. Furthermore, in proposing the
insertion of a new paragraph concerning the delimitation of the area beyond
national Jjurisdiction, the USSR delegation wished simply to stress the need for
that question to be resolved. It was clear of course that the Legal Sub-Cormittee

was not competent to make such a delimitation.

Mr. GAUCI (Malta) said that he was prepared to accept the programme of
work as presented by the Chairman, His delegation felt, however, that it was not
appropriate at that stage to draw a formal distinction between principles and
norms. If the Sub-Committee should decide otherwise, it would be essential to
define those two terms precisely and in a way that would be acceptable to all

delegations.

Mr. PINERA (Chile), expressing his pleasure that the programme of work
as presented by the Chairman had been dréwn up in such a way as to avoid
controversy, said that he was prepared to support it. That did not mean, of
course, that the programme of work could not be usefully supplemented at a later
stage. With regard to the distinction between principles and norms, he shared
the view stated by the Brazilian delegation., The highest priority should be
given to the elaboration of a body of priﬁciples, which should be balanced and
should reflect the interests of all, in particular those of the developing
countries. In the formulation of those principles, account should be taken of
the need to establish international machinery that would enable the developing
countries to benefit from possible exploitation activities. 1In that regard his
delegation fully supported the Kuwaiti representativels proposal concerning
paragraph (3). It would appear best to retain the present wording of
paragraph,(?), which left the Sub-Committee entirely free to consider other
questions. He supported the USSR delegation's amendment to the title of section A.
Concerning paragraph (2), it might be best to employ the wording of operative
paragraph 3 of resolution 2467 A (XXIII). Quite clearly, it was the
Sub-Committee's task to concern itself not with present national jurisdiction but
solely with the area beyond national Jjurisdiction.

With regerd to the working paper prepared by the Secretariat (A/AC.138/7),
he believed that the title of chapter III, and particularly the word "principles",

[oes
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might lead to controversy, since what was actually involved were proposals.
Generally speaking, and in order to avoid lengthy preliminary discussions, it

would be best to use the language adopted by the Legal Vorking Group of thke Ad Hoc
Committee. No a priori determination should be made of the principles which would

emerge from the proposals in question.
Mr. Galindo Pohl, Chairman, took the Chair.

Mr. TOMOROWICZ (Poland) expressed the view that section A of the programme

of work should have a title which showed that what was involved was not principles
but subjects for consideration. In addition, his delegation unreservedly supported
the USSR amendment to paragraph (2). It was also prepared to accept a proposal
whereby paragraph (2) would be replaced by the corresponding formulation in

operative paragraph 3 of resolution 2467 A (XXIII).

Mr. DARWIN (United Kingdom) said that his delegation was prepared to
endorse the whole of the pyogramae of work as presented in the note by the Chairman
(a/ac.138/sC.1/1). Thet programme, which was based on the report of the Ad Hoc
Ccmmittee and on the pertinent resolution of the General Assembly, offered a good
starting point for the Sub~Committee's work. It would be well to move rapidly on
to the substantive debate without spending further time on preparations. However,
. -the distinction between legal principles and norms was not as fundamental to his
delegation as it appeared to be to others.

- Regarding the amendments to the draft programme as set out at the end of
document A/AC.138/SC.1/1, his delegation suggested that it was broadly acceptable
and that wording going beyond the headings of last year's report should be

accepted only in the case of special circumstances. It would thus support the
Nigerian delegation's proposal for the insertion, after A, of the words
')'Elaboration of legal principles governing" because the formulations which then
followed stated questions and not principles. Secondly, the Chilean delegation's
suggestion relating to paragraph (2) deserved support because it would introduce
the wording of operative paragraph 3 of General Assembly resolution 2467 A (XXIII)
apd thus keep the matter within the context of the Legal Sub-Committee's term
reference. ‘Last'ly, the proposal to include, in paragraph (6) a reference to the
problem of pollution and other hazards should be approved, since it would bave the

effect of strengthening the formulation prepared by the Chairman. His delegation,

s of
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in accepting thkcse amendments, hored that thre resulting prcgramme, representing
a compromise among different views, wculd erable most delegations -to endorse the

'prcgramme of work that had been presented.

Mr. CULD HACHEME (Mauritania) supported the formulations proposed by the

delegations of Xuwait and Nigeria.

Mr. YANKOV (Bulgaria) said he did not agree that the distinction between
legal principles and norms was the same as a distinction between rules of behaviour
and treaty provisions. There were legal principles in existence which had been
established by international instruments such as the United Nations Charter, and
the distinction in question derived wainly from the difference in scope between
the two types of rules. Instead of separating them, it might perhaps be more
appropriate ‘to group them together, as had been done in General Assembly resolution
oh67 A (XXIIT).

With regard to the proposed amendments to the programme of work, his delegation-
was prepared 1o support any improvements which would facilitate acceptance of the
very useful proposals presented by the Chairman. It was in favour of the insertion
after paragraph (l) of the new items proposed by the Soviet delegation not only
because a discussion was bound to be held on the first item with regard to the
legal status of the sea~bed and the ocean floor but also because in regard to the
need for proposed activities to be carried out in accordance with international
law the proposed wording reproduced verbatim a formulation which appeared in »
paragraph 43 of the report of the Legal Working Group for 1968. With regard to
paragraph (2), his delegation felt it would be unwise to prejudge the extent of
disarmament measures; it might therefore be more appropriate either to reproduce
the relevant terms of operative paragraph 3 of General Assembly resolution
ol67 A (XXTIT), or to adopt the wording proposed by the USSR, which had the
additional merit of brevity. His delegation endorsed the Kuwait delegation's
proposal for mentioning in paragraph (3) the special interests and needs of the
developing countries, and the proposal submitted by the Icelandic aélegation with

regard to paragraph (6).

Mr . BADAWL (United Arab Republic) said that his delegation was willing tc
endorse the programme of work presented by the Chairman. Also, the suggestions put

forvard by Nigeria and the Soviet Union were both acceptable, and it had no

/...
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. (Mr. Badawi, United Arab Republic)

t arenament

objection to the amendment proposed by Kuwait to paragraph (3), as tha
The

was consistent with the spirit of General Assembly resolution 2L67 A (XxTTI).
proposal submitted by the Icelandic delegation was also sound. With regard to

the two new items, the wording of which had been suggested by the Soviet delegati Oy
he asked whether they had been submitted as formal proposals or whether the Soviet

delegation had wished to emphasize that those two items came within the
Sub-Committee's competence.

Mr. NJENGA (Kenya) said that his delegation was prepared to accept the
programre of work proposed by the Chairman, as it corresponded to the terms of
reference set out in General Assembly resolution 2467 A (XXIII). It was elso able
to accept some of the proposed amendments because they improved the existing text .
That was particularly true of the title suggested by Nigeria for section A.
Referring to the Soviet amendment regarding the definition of the boundary ltetween
that area of the sea-bed and the ocean floor lying beyond the limits of national
Jurisdiction and the area which fell under national jurisdiction, he pointed out
that, according to General Assembly resolution 2467 A (XXIII), the consideration
of that item was not included in the Sub-Committee'’s terms of reference. The
item in question could be dealt with by a conference to be convened by the General

Assembly at a later date. On the other hand, his delegation would support the

amendrent submitted by Kuwait to paragraph (3), as it was fully consistent with
the spirit of the relevant General Assembly resolution and of the Charter, and the

proposal submitted by the Icelandic delegation with regard to paragraph (6).

Mr, KHANACHET (Kuwait), speaking on behalf of the Afro-Asian members of

the Sub-Committee, said that those countries were prepared to approve the programme
of work set forth in document A/AC.138/5C.1/1 both because it was logical and

rational and because it corresponded to the Sub-Committee's terms of reference, to
the relevant General Assembly resolution and to the Ad Hoc Committee's conclusions.

At the same time, however, they also approved of the zmendments proposed respectively

by Nigeria and the Soviet Union with regard to the title of section A, which would

They

thus read: "To study the elaboration of legal principles relating tc:".

also whole-heartedly endorsed the amendment to paragraph (3) submitted by the

delegation of Kuwelt.
With regard to the question of defining the boundary of the area

lying beyord the limits of national jurisdiction, which had been suggested by the .
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Soviet delegation, the Afro=Asian countries welcomed the explanations which had
been given at the current meeting by the Soviet representative, and which to a
large extent coincided with their own-views. Steps should be taken to ensure that
that item was considered in due course by a coupetent organ. It would be
inadvisable, however, for a new paragraph on that item to be inserted in the
programme of work., Possibly the Soviet Union delegation would not press for the
adoption of its amendment if it was satisfied that the Sub-Committee acknowledged
the need for the problem to be considered by a competent orgen. The Chairman could
rerhaps make a statement to that effect and thus make it possible for delegations
to express their opinions on the subject in due course. While the Afro-Asian
countries were satisfied with the wording of paragraph (6) they had.given ‘
consideration to the suggestion made by the Icelandic delegation and were willing
to participate in any consultations aimed at finding a formulation that was more

satisfactory to the Sub-Committee.

Mr. HOLDER (Liberia) said that he regarded the proposed programme of work
as highly satisfactory, although he did support the Nigerian amendment to.the title
of section A. He also endorsed the amendment submitted by Kuwait with regard to
paragraph (5), and he did not see why the Icelandic amendment referring to the
problem of pollution should not be included in paragraph (6), igspecially as the
Ad Hoc Committee had already adopted a resolution reflecting Iééland's strong views
on the matter. He felt, however, that the term "liability" should be retained in
paragraph (6).

He believed that in the light of the Bulgarian representative's remarks on
legal principles and norms, the Sub-Committee would be hard pressed to draw a »

distinction between those two concepts.

Mr. PANYARACHUN (Thailand) said the Sub-Committee might like to know that

the group whose point of view had been voiced by the representative of Kuwait
consisted of ten or twelve countries which included Yugoslavia, some six or seven

African countries and the Asian countries with the exception of Japan.

Mr. CABRAL de MBLLO (Brazil) recalled that, at the first meeting of the

Legai Sub-Committee, his delegation, for the sake of agreement, had recommended

the adoption of the programme of work presented by the Chairman even though it did

]
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(Mr. Cabral de Mello, Brazil)

not fully reflect his country's views, particularly as set forth in the draft

He now nappealed W

statement of principles drawn up at the Rio de Janeiro session.
2ll members to avoid>a prolonged discussion on questions of wording. Brazil,

like the USSR, felt that the paragraphs of section A were subjects for considera<tin
rather than principles; however, it was opposed to the suggestion made by the USSR
1o delete in paragraph 2 the words "beyond the limits of present national
jurisdiction™. With regard to paragraph (6), it preferred the Chairman’s wording
because, generally speaking, it considered that it would be advisable to keep as

closely as possible to the original text.

The CHAIRMAN suggested that the Sub~-Committee should proceed to examine

the proposals which had been made. He recalled that the matter at hand was to take
decisions on the organization of work which could in no way prejudge the stands To
be taken by Governments. The object was not to interpret the Committee's terms of
reference or the resolutions already adopted, but to draw up a programme of work
promptly. He took it that the members approved of the Nigerian proposal to replace

the title of paragraph A with the words "Legal principles governing:".

Mr. MENDELEVICH (Union of Soviet Socialist Republics) said that he

preferred the wording proposed by the representative of Kuwait, namely:
Y"Elaboration of the legal principles governing:". If that wording was adopted, he

would not ingist on his own proposal.

Mr. OLISEMEKA (Nigeria) said that he accepted the text proposed by the

representative of Kuwait.

The CHATIRMAN suggested that the text proposed by the representative of

Kuwait should be adopted.

I+t was so decided.

The CHAIRMAN submitted for the Sub~Committee's consideration the Kuwait

proposal to replace the semi-colon at the end of paragraph (3) with a comma and to

2dd the words "and taking into account the special interests and needs of the

developing countries'.
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Mr. MENDELEVICH (Union of Soviet Socialist Republics) said that he was

not opposed to the amendment provided it accurately reproduced the wording used
in the penultimate preambular paragraph of General Assembly resolution
2467 A (XXIII): "irrespective of the geographical location of States, taking into

account the special interests and needs of the developing ccuntries”,

Mr. KHANACHET (Kuwait) said that while his proposal had resulted from

consultations among several countries, he believed that they would be able to
accept the text read out by the representative of the Union of Soviet Socialist
Republics.
Mr. MIRZA (Pakistan) propcsed that the wording of the amendment should
N

be preceded by the words "for the benefit of mankind as a whole", which, also

appeared in the same preambular paragraph of the resolution in question.

Mr, HOLDER (Liberia) said he believed that the intention of the USSR was
to supplement rather than to modify the text suggested by the representative of

Kuwait,

The CHATRMAN said he recognized that an additional element was involved.
He recalled the need to protect the interests of land~locked States and suggested ‘
that the Sub-Committee should accept the Pakistan proposal to replace the words
"in the interests of mankind" in paragraph (3) with the words: "for the benefit
of mankind as a whole, irrespective of the geographical location of Stateg, taking
into account the special interests and needs of the developing countries".

It was so decided.

The CHATIRMAN agreed to the changes in his wording of paragraph (6) which

had been suggested by the representatives of Iceland and the United States, who

recommended using the terms which appeared in the existing documents.

Mr. WALDRON-RAMSEY (United Republic of Tanzania) said that he preferred

the initial wording submitted by the Chairman. He suggested, however, that the
two versions should be combined to read: "The question of pollution and other
hazards as well as of the obligations and liabilities of States involved in the

exploration, use and exploitation of the ocean floor".

/o
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Mr. YANKOV (Bulgaria) observed that the guestion of liability for any
demage caused and the question of the preventicn of pollution were closely linkzed.
He proposed the wording: '"Responsibility and liability in the exploraticn, use
and exploitation of the sea-bed and ocean floor, particularly with regard to

pollution and other hazards".

Kr. KROYER (Iceland) said that he accepted the text proposed by the

representative of the United Republic of Tanzania.

The CHATIRMAN pointed out that the Sub-Committee also had before it a

proposal by the representative of Bulgaria.
Mr. YANKOV (Bulgaria) withdrew his proposal.
Mr. KROYER (Iceland) thanked the representative of Bulgaria and said that

Iceland would have experienced some difficulty in accepting the Bulgarian text.

Mr. ODA (Japan) suggested that the words "of States" be dropped. Since

a private company, for example, might bear the liability in question, it wculd te

preferable not to be too specific.

Mr. WALDRON-RAMSEY (United Republic of Tanzania) said that it was

necessary only to define the substance of the matter so as to prepare a programme
of work. The question of assigning liability could be considered when paragraph (6)

was discussed in detail.

The CHATRMAN recalled that the programme of work did not in any way

represent a Tuture commitment on the part of a Member State.

Mr, ODA (Japan) said that he accepted the text proposed by the
representative of the United Republic of Tanzania, subject to the reservation

that the state responsibility would not be prejudiced.

The CHATRMAN suggested that the Sub-Committee should adopt the text for
paragraph (6) submitted by the Tanzanian delegation.

It was so decided.

The meeting rose at 1.25 p.m.

/e..
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ORGANIZATION AND PRCGRAMME OF WORK (A/AC.138/5C.1/1)

The CHAIRMAN invited the Sub-Committee to continue its consideration of

proposed amendments to the programme of work. One of the most important items was
section A, paragraph (2), of the programme. In addition to the wording in document
A/AC.lBB/SC.l/l ~ namely, "Reservation of the sea-bed and ocean floor and the subsoil
thereof underlying the high seas beyond the limits of present national jurisdiction
exclusively for peaceful purposes™ ~ which was taken from the report of the Ad Hoc
Committee, the Legal Sub-Committee had before it a USSR proposal to del.ete the

part of paragraph (2) coming after the words "high seas", and proposals by Chile

and the United Kingdom to use the wording of operative paragraph 5 of General
Assembly resolution 2467 A (XXIII).

Mr. ARORA (India) said that he had originally supported the formulation
suggested by Kuwait. As, however, a number of amendments had been proposed since
them, he wished tentatively to propose a compromise, under which only the following
part of operative paragraph 35 of resolution 2&67 It (XXIII) would be quoted, namely:
"the reservation exclusively for peaceful purposes of the sea-bed and the ocean
floor without prejudice to the limits which may be agreed upon in this respect”.

All mention of disarmament activities would thus be omitted.

Mr. PAVICEVIC (Yugoslavia) said he supported that proposal on the

assumption that the Main Committee was to deal with all activities of the kind

referred to in operative paragraph 3 of resolution 2467 A (XXIII).

Mr. DEJAMMET (France) said that he too supported the proposal, which

represented a very reasonable compromise.

Mr. MENDELEVICH (Union of Soviet Socialist Republics) said that his

delegation's intention in proposing that certain words at the end of section A,
paragraph (2), should be omitted had been to avoid defining the limits of the area
of the sea~bed and ocean floor to be reserved for peaceful purposes, in order to
give the Disarmament Committee the opportunity to determine those limits in the best
interests of peace. The Sub~Committee had so far heard only one argument against
that proposal, and that had related to its form. It had, in fact, implicitly
accepted the Soviet proposal by adopting the wording of paragraph (6), in which

[en.
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(Mr. Mendelevich, USSR)

reference was made only tc the "exploration, use and exploitation of the sea-bed
and ocean floor". His delegation did not believe that there was any difference
between the areas covered by paragraphs (2) and (6) and, in order to obviate

further debate, it suggested that the Sub-Committee should accept the Indian
proposal.

Mr. PINFRA (Chile) said that his delegation had originally expressed, its
preference for the existing text of paragraph (2) as presented by the Chairman.
The advantage of quoting the wording of a resolution was that it was an approved
text. Since the introduction of amendments implied that that solution was not
acceptablé to everyone, he proposed that paragraph (2) should refer only to the
principles of peaceful uses, thus allowing each member to express his opinion. He
further suggested that the Chairman should make a statement to the effect that the

vording of paragraph (2) in no way prejudged future discussions.

Mr. KHANACHET (Kuwait) said that he considered the Indian proposal
acceptable.

Mr. CABRALde MBLLO (Brazil) supported the Chilean proposal.

Mr, MLADEK (Czechoslovakia) said that the wording of operative
paragraph 3 of resolution 2467 A (XXIII) was the result of a compromise which had
been reached after prolonged discussion in the Ad Hoc Committee and the Assembly.

He supported the Indian proposal and suggested that the discussion should be
brought to a close.

The CHAIRMAN summarized the proposals before the Sub-Committee.

Mr. GAUCI (Malta) expressed the view that the Sub-Committee should avoid

altering a formulation taken from a resolution which was considered to be the

Committee's charter. The solution might be to abbreviate the text of paragraph (2)

oy making it read "Question of the peaceful uses".

The CHATHVMAN asked whether the intention was to substitute those words
for "Reservation... exclusively for peaceful purposes" in the original text.

Mr. GAUCI (Malta) said that his suggestion had been merely a preliminary

one. No formule should be used which would force some delegations to take a stand

in advance or oblige the Sub-Committee to look for a new definition.
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Mr. YANKOV (Bulgaria) said that the issue at that stage was not the
defining of principles, but merely of a programme of work. He supported the Indian

proposal.

Mr . PAVICEVIC (Yugoslavia) pointed out that document A/AC.158/8, on the

organization of work, specified that the Legal Sub-Committee was responsible

for drawing up principles and norms. Because the programme of work should
therefore expressly mention principles and norms, the wording suggested by Malta

was not sufficiently explicit.

Mr. MENDELEVICH (Union of Soviet Socialist Republics) said that the

Sub-Committee, having adopted the text of paragraph (6), could not logically reject
thé Indian proposal. He asked the representative of Malta to give the exact
wording of his proposal so that the Sub-Committee could judge whether it might
be adopted. ‘ .

Mr. GAUCI (Malta) said his proposal had been that the wording of
paragraph (2), should be : "Reservation of the area in question exclusively for
péaceful purposes, in conformity with the provisions of operative paragraph 3

of resolution 2467 A (XXTII)".

Mr. MIRZA (Pakistan) said that the effect of the Indian delegation's
proposai would be to quote the latter part of operative paragraph 3 of the
resolution, whereas the wording proposed by Malta made reference to the whole of
that paragraph. As there was only a slight difference between the two versions
and debate on paragraph (2) would be subject to no rigid limitations, he appealed
to the representative of Malta to accept the wording proposed by the Indian

delegation.

Mr. PINERA (Chile) said that if a reference was made to operative
paragraph 3 of resolution 2467 A (XXIII), the whole of that paragraph should be
taken into consideration. He proposed that the meeting should be suspended for
about fifteen minutes to give delegations an opportunity to consult one another
and draw up a generally acceptable text.

It was so decided.

The meeting was suspended at 12.17 p.m. and resumed at 12.47 p.m.
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The CHAIRMAN anncunced that agreement appeared to have been reached

among delegations on an amended version of section A. He invited the representative

of India to read out the text to the Sub-Committee.

Mr. ARORA (India) read out the following text:

"A., To study in the context of appropriate provisions of resolution
2467 A (XXIII) the elaboration of legal principles relating to:

(1)
(2)
(3)

(1)
(5)
(6)

(7)
(8)

legal status;

reservation exclusively for peaceful purposes;

use of the resources for the benefit of mankind as a whole, taking
into account the special interests and needs of the developing
countries;

freedom of scientific research and exploration;

reasonable regard to the interests of other States in their exercise
of the freedoms of the high seas;

question of pollution and other hazards, and obligations and
liability of States involved in the exploration, use and exploitation;
other guestions;

synthesis.

Mr. MIRZA (Pakistan) recalled that agreement had been reached at the

previous meeting on the Soviet delegation's suggestion to insert the words

"jrrespective of the geographical location of States” in paragraph (3). Those

words would therefore have to appear in the version read out by the Indian

delegation,

Mr. MENDELEVICH (Union of Soviet Socialist Republics) welcomed the

spirit of co-~operation which had been shown by the members of the Legal Sub-

Committee, He said that he was prepared to accept the proposed text, with the

reservation that account should be taken, on the one hand, of the Pakistan

representative's remarks concerning the previous decisions of the Committee and,

on the other hand, of the two Soviet proposals, namely, the ome concerning the

definition of the boundary between areas and the other concerning international

law, including the United Nations Charter.

/o
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problem being mentioned separately in the programme of work, but it did feel that
the Chairman of the Sub-Committee should confirm in some appropriate way that the
members of the Sub-Committee would be able to take up the matter.

With regard to the second Soviet proposal, no objection to it had been raised
during the discussions; to do so would in any case have been inconceivable, since
the matter at issue was respect for international law and for the United Nations
Charter. His delegation therefore maintained its proposal and, in order to adapt
it to the shortened form of the programme of work, suggested that it should be
worded as follows: "applicability of international law, including the Charter of
the United Nations". The logical place for the insertion of the new item would

be after paragraph (1) of the programme of work.

Mr. FINEPA (Chile) said that, with regai‘d to the first addition proposed
by the Soviet delegation, the Chairman might consult the delegations with a view
to producing a phrase which would make it clear that the programme of work had
been adopted without in any way prejudicing the basic issues and that the
consideration of the items it contained did not preclude discussion of other
points dealt with in the Ad Hoc Committee's report or of other proposals submitted
to the Sub-Committee and having a bearing on its work. Such a solution would
enable the members of the Sub-Committee to refer back to their earlier positions.
With regard to the Soviet delegation's second new proposal, he wished to reserve
his delegation's stand on the reference to international law. As to the application
of the Charter, it went without saying that that was the very basis of the

Sub-Committee's work.

Mr. de SO0TO (Peru) said that his delegation approved the proposed
programme of work. With regard to the Soviet delegation's first new proposal,
a statement by the Chairman would smooth out all difficulties. The second Soviet
proposal, on the other hand, was, in his delegation's view, entirely coveredvby
the item "legal status" which was embodied in paragraph (1) of the programme of

WOTK.

The CHATRMAN said that, in view of the opinions expressed and, in

particular, of the points mentioned by the Soviet representative, he would consult

the members of the Sub-Committee in order that a statement dealing with the

Jun.
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quesfion of defining the boundary between areas could be drawn up and could then
be submitted to the Sub-Committee the following weék. With ,regard to the second
Soviet proposal, there seemed to be no objection to an express reference to
international law and the Charter. In any event, the point at issue was not the
applicability of international law to the matter under discussion but simply the
question of its application in the context of the programme of work.

He suggested that, having regard to the decisions already adopted, the
Sub-Committee should approve the wording proposed by India for section A and
should agree to the insertion of a new paragraph (2) worded "applicability of
international law, including the United Nations Charter" in order to take account
of the Soviet proposal.

It was so decided.

"The CHAIRMAN noted that although fundamental differences of outlook had

arisen regarding the relationship between legal principles and norms, the
Sub-Committee did not appear opposed to the retention of section B entitled "Norms ** .
He therefore suggested that it should be adopted.

It was so decided.

OTHER QUESTIONS

Question of summary records

The CHAIRMAN recalled that, in accordance with the Main Committee's

decision at its fourth meeting, the Sub-Committee was required, under the provisions
of Generzl Assembly resolutions 2292 (XXII) and 2L78 (XXIII), to consider
dispensing with summary records. The Committee officers, when consulted on that
matter, had felt that the Legal Sub-Committee's work was so delicate, and entailed
such heavy responsibilities for the delegations, that it would be as well not to'
dispense with summary records in order to obviate any problems relating to the
contents of delegations® statements.

If there were no objections, he suggested that the Sub-Committee should adopt
the advice of the Committee officers.

It was so decided.

The meeting rose at 1.35 p.m.
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ORGANIZATION AND PROGRAMME OF WORK (A/AC.138/SC.1/3)

The CHAIRMAN said that, after the adoption of the programme of work
(A/AC.138/5C.1/3), the delegations had had consultations to decide on the procedure

to be followed in the substantive debates. Some delegations had expressed the
desire that the subjects listed in the programme of work shkould be considered
separately, while others preferred a generzl debate. The officers of the
Sub-Committee believed that all discussion about the priority to be given to various
subjects should be avoided, since the Sub—Committee could hold only six more
meetings. If delegations, without reopening the general discussion, dealt as they
saw fit with the questions that interested them, while keeping within the framework
 of the programme of work, it would be possible to establish the main trends of the
debate and to compare the various statements. If there were no objections, he
suggested that the Sub-Committee should adopt that kind of flexible procedure for

the remainder of its work. ’

It was so decided.

CONSIDERATION OF QUESTIONS CONTAINED IN THE PROGRAMME OF WORK

Mr. HASHIM (Malaysia), recalling the language used by his delegation in
the First Committee, at the twenty-third session of the General Assembly, stressed
the need to establish an internationally recognized uniform breadth of the
territorial sea so as to eliminate the element of unreality in the discussions on
the sea-bed and the ocean floor, the depth and area of which were not precisely
known (A/C.1/PV.1600, para. 113). Although it was not empowered to draft an
agreement on the subject, the Sub-Committee should recommend without further delay
that measures should be taken to reach such an agreement, despite the failure of
the 1958 and 1960 Geneva Conferences to do so. His delegation attached the
greatest importance to the question of defining the boundary of the area of the
sea~bed and ocean floor beyond the limits of national jurisdiction and of the area
within that jurisdiction. It would have supported the Soviet proposal for the
Sub-Committee to consider that question if it had been convinced that the
.Sub-Committee had the authority to do so. It believed, however, that the

boundaries of those two areas were not necessarily identical. Because, moreover,

- e
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of the different geographical features of the various coastal regions, it was .
possible thagkthe width of territorial sea might not be uniform.

He referred in that connexion to the geophysical features of his own country,
which was made up of the Malay Peninsula and of Fast Malaysia, the latter
comprising the north-western coastal area of the island of Borneo. The two regions
were separated by a minimum of 400 miles of water on the Sunda Shelf, where the
depth was no greater than 150 metres. If his country were to claim a width of
200 miles for its territorial sea instead of twelve miles, a part of the South
China Sea would become Malaysia's internal waters. Malaysia, which had long been
the world's largest tin producer still had significant reserves of that metal, had
embarked on a programme of off-shore tin mining also. In addition, exploration
for petroleum in the Straits of Malacca and on the continental shelf on both sides
of the South China Sea had produced positve results. It was not unlikely
therefore that, in the not too distant future, exploitation of the sea-bed would
extend beyond his country's territorial waters.

It was essential for Malaysia to know whether the international régime
envisaged by the Sub-Committee would apply to the continental shelf in the South
China Sea and, if so, in what manner. Under article 2 of the Convention on the
Continental Shelf, Malaysia was accorded sovereign rights for the purpose of
exploring and exploiting the continental shelf in question, to which the definition
given in article 1 of the said Convention applied. With regard to neighbouring
countries, boundary delimitations were provided for in article 6 of the same
Convention. It was to be wondered whether conflict might not arise between those
various provisions and the objectives of an international régime in so far as the
sovereign rights of Malaysia were concerned.

His delegation reserved the right to speak further on that item or on other

items included in the programme of work.

Mr. CARTER (United States of America) expressed the hope that the
Sub-Committee would be able to reach agreement on a statement of legal principles
at the present session, and said that he would like to explain what, in his view,
the content of such a statement of principles should be, At the meeting of the
Ad Hoc Committee in Rio de Janeiro, and later at the General Assembly, his

delegation had reaffirmed the proposals which it had made in June 1968 and which

e
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vere embodied in the draft statement of principles that appeared in document
A/AC.lESﬁES. It had also declared its willingness to accept the minimum balanced

statement of principles, known as the "B" principles, which appeared on page 19 oX

the Ad Hoc Ccmmittee's report (4/7230).

The two stetements of principles had certain elements in common even though
sometimes worded differently. The elements found in the "B" principles which did
not appear in his country's draft were provisions 1, 5 and 6, namely: (1) “there
is an area of the sea-bed and ocean floor and the subsoil thereof, underlying the
high seas, which lies beyond the limits of national jurisdiction"; (5) "exploratiomn
and use of this area shall be carried on for the benefit and in the interests of
all mankind, taking into account the special needs of the developing countries";
and (6) "this area shall be reserved exclusively for peaceful purposes”.

The Sub-Ccmmittee, as the Chairman had suggested, should, in seeking
agreement on a balanced statement of principles, avoid detailed consideration of
solutions for ultimate substantive issues - in other words, "norms". The statement
of principles to be adopted should accomplish two objectives: it should pr&vide
guldance for States and their nationals in the exploration and use of the area
beyond the limits of national jurisdiction, and it should provide some guidelines
along which the substantive issues regarding a boundary and régime for that area
might ultimately be resolved.

As paragraphs 1, 4, 5, 6 and 7 of his coﬁntry's draft statement of principles,
and paragraphs 1, 4, 5, 6 and 7 of the "B" principles could supply guidance pending
the adoption of an agreed boundary and régime, they thus met the first objective.

Paragraphs 2 and 3 of the United States draft and paragraphs 2 and 3 of the "B"

principles met the second objective. Paragraphs 1 to 7 of the Sub-Committee's

programme of work were primarily concerned with the first objective, although some
of them could just as well accommodate principles in the second category, as the
reporf of the Iegal Working Group of the Ad Hoc Ccmmittee showed. Faragraph 8 of
the programme of work ("other questions") could also include guidelines for
eventual agreement on the problems of boundary and régime. It was to be hoped that
the Sub-Committee would agree on a set of principles which it could send to the
Main Committee so that recommendations could be made to the General Assembly. His

delegation reserved the right to speak again on certain of the principles under

consideration.
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~ CONSIDERATION OF QUESTIONS CCNTAINED IN THE PROGRAMME OF WORK (A/AC.158/SC.1/3)
(continued)

Mr. DEBERGH (Belgium), after recalling that the programme of work of the
Legal Sub-Committee had been drawn up on the basis of material contained in the
report of the Ad Hoc Ccmmittee (A/7250), emphasized the need for taking into
account the many comments which had been made concerning that report both in the
General Assembly and in the First Committee by delegations which had not been
members of the Ad Hoc Ccmmittee and were not participating in the work currently
being done. .

The concept of a " e ommon heritage of mankind", which had been proposed to
characterize the legal status to be applied to the sea-bed and ocean floor beyond
the limits of national jurisdiction, was of particular interest and reflected the
high ideals which motivated the members of the Committee. However, that concept
was actually a variant of the concept of joint property. It was an exaggeration in

that regard to say that the concept of "res ccmmunis” implied a state .of anarchy,

for, when joint property was established by a deliberate act, the rules regulating
the relaticnship among the co-proprietors were determined at that time. His
delegatibn would not, however, oppose thé inclusion of the concept of a "common
heritage" in the preamble of a declaration so long as that point was emphasized.

-No useful purpose would be served by initiating a dispute in that matter between
the different schools of thought or the different bodies of legal theory. The
important thing was not so much to arrive at é/precise definition of the legal
status in question as to state the objectives to be achieved. As President Johnson
had noted, it was necessary above all to avoid making the sea-bed and ocean floor
the object of a new form of colonial rivalry instead of using them for the benefit
of all mankind. As to the content of a "teleological" statement, the proposals

put forward in 1968 resembled each other so closely that it should not be difficult
to reach agréementvon concise, concrete formulations. For example, the following
fundamental principles could be stated. First, the sea-bed and ocean floor were
lnot subject to appropriation, and States could not exerciée national sovereignty
over fhem. The application of that principle could not, of course, be unlimited,
for all exploitation resulted inevitably in the appropriation of the resources
concerped. Second, the exploration, use and exploitation of the sea-bed and ocean

floor must be carried out for the benefit and in the interests of all mankind, in

[ees
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accordance with the formulation subtmitted by the spokesman of the Afro-Asian group.
Third, activities in the area in question must be carried oﬁt in accordance with
the United Nations Charter and international law. That excluded all discrimination
and implied that all States which wished to do so could participate on an equal
footing in the exploration and exploitation of resources. In that regard, the
problems of de facto inequality and of freedom of the high seas would, of course,
inevitably arise. Fourth, an international régime would have to be instituted to
provide some form of control over the exploitation of resources. It was essential,
however, to avold an excessive proliferation of bureaucracy and to encourage public
and private investors by offering them favourable terms and effective guarantees.
Fifth, activities connected with the exploitation and exploration of the sea-bed
and ocean flcor must not harm the'legitimate interests of other States, and
liability must be incurred for any damage caused by such activities. His
delegation was particularly anxious that, at the appropriate time, that principle
should be the subject of an international convention, for it would be unfortunate
if the gaps which existed in regard to outer space activities should occur again

iﬁ connexion with the sea-bed and ocean floor. Sixth, the exploration, use and
exploitation of the sea-bed and ocean floor must be carried out exclusively for
peaceful purposes. That enumeration of principles was in no way intended to be-
exhaustive. .

It was obvious that the elaboration of a legal status for the sea-bed and
ocean floor was bound up with the settlement of a very important and sensitive
question, namely, the determination of the area to be internationalized. In that
connexion, the Convention of 1958 added nothing but confusion and uncertainty.

Some thirty-seven delegations had acknowledged that it was necessary to define the
limits of that area (A/AC.138/7, page 25), and his delegation had some doubt about
the cogency of the argument that the Sub-Committee was not competent to discuss
the limits of national sovereignties. The representative of Malaysia had made
scme extremely pertinent observations in that regard. Disregarding the
consequences of the current régime, however, it was quite proper to approaéh the
problem from the opposite angle and to say that the Sub-Committee was competent

to discuss the limits of the international area. Because of the elastic nature

of the current definition of the continental shelf, the limits of the international
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area might keep receding to the advantage of the technically develogped countries.
That might constitute a source of discrimination against the technologically less
developed coastal countries and the land-locked countries. There was, moreover,
increasing talk about transitional and intermediate zones, but just where they
would begin and end was an open question. . It was not impossible that scme parts
_of the sea-bed and ocean floor underlying the high seas would follow the régime
applied to the superjacent waters, for which, for historical and other reasons, a
special régime was claimed. In addition, special régimes were being recommended
for internal and marginal seas. There was therefore reason to wonder whether, in
é few years, when the legal status of the area to be internationalized had been
defined, that area might not have shrunk to practically nil and ceased to be of
any importance to ménkind and more especilally to the developing countries and the
land-locked countries. In those circumstances the international sea-bed and ocean

floor, which would have been given the status of a common heritage or res communis,

would in fact relapse into the domain of res nullius, in which no one took any
interest. It was necessary to prevent the occurrence of situations in which there
was nothing left to negotiate but abstract, theoretical or imaginary benefits.
While his delegation was not asking the Sub-Committee to formulate rules for the
determination of guiding principles in that regard; it did feel that the attention
of the General Assembly and of Governments should be drawn to the problem. The
Sub-Committee could, for example, follow the course recommended by the

representative of Cyprus the previous year.

Mr. VALIARTA (Mexico) recalled that, before the Committee had been

established, his delegation had emphasized the need for avoiding situations which
would be prejudicial to the technologically less developed countries. It had
accordingly proposed that, until such time as a treaty concerning the matter under
consideration had been concluded, the status quo should be maintained in regard to
the resources of the sea-bed and its subsoil. More recently, his Government had
formulated the fundamental principles which represented its position, namely,

the reservation of the sea-bed and the ocean floor exclusively for peaceful purposes
and the use of their resources in the interests of mankind. Those principles were
embodied in therheading of the relevant item on the agenda of the twenty-second

session of the General Assembly. At the twenty-third session of the Assembly, his
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Govermment - which had unconditionally renounced once and for all the idea of
equipping itself with atomic weapbns and which wanted nuclear weapons to be
prohibited in the international submarine zone - had requested the adoption'of a
declaration containing the following principles: (1) the international submarine
zone belonged to all mankind and, consequently, no State might lay claim to or
exercise sovereignty over any part of it, nor should it be subject to ﬁational
appropriation in any form; (2) the exploration, use and exploitation of the
international submarine zone should be carried out exclusively for peaceful
purposes; and (3) the exploration, use and exploitation of the international
submarine zone should be carried out for the benefit of all mankind, taking into
account the special needs and interests of the developing countries.

Under the terms of reference given to the Committee by the General Assembly,
the contemplated legal principles and norms should be directed towards a concrete
and practical objecfive. Firstly, international co-operation in the exploration
and use of the sea-bed and ocean floor and the subsoil thereof beyond the limits. of
national jurisdiction should be promoted; secondly, the exploitation of the
resources of that area for the benefit of mankind should be ensured; and thirdly,
the economic and other requirements which such a régime would have to meet in the
interests of all mankind should be determined. His delegation felt that the
principles in question should be embodied in a declaration. Other delegations had
spoken in favour of a mere recommendation. In view of the fact that the General
Assembly, under Article 13 of the Charter, was charged with encouraging the
progressive development of international law and its codification, the Assembly
was empowered to codify the law of the sea-bed and ocean floor in an instrument
which would be binding on States, subject, of course, to conventions which might
be adopted at a later date. ‘

It must also be determined whether-any fundamental principles existed,
whether any corollary principles could be inferred from them, and whether the
principles should be formulated at one time or in several stages. Work should
proceed on the drafting of the principles, and the decision on the reguirements
that must be met by the declaration of principles guaranteeingvjustice for both
large and small countries should be deferred until a later stage. As for the
specific proposals submitted to the Ad Hoc Ccmmitiee, relating in particular, to

the existence of a zone which was not subject to national jurisdiction, its
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international chafacter, the preservation of that character, the reservation of
that zone exclusively for peaceful purposes, and so on, his delegation would
confine itself for the present to restating the principles contained in document
A/C.l/L.hBO which, because of its general nature, was a basis of agreement already
accepted by the Committee. His delegation considered that when the competent
bodies felt that the time had come to determine the limits of the continental
shelf, that difficult task should not hinder the Sub-Committee in the accomplishment
of its main objective, which was, firstly, to study the legal principles and norms
which would ensure the existence of international co-operation for the benefit

of all mankind in that new submarine zone and, secondly, to determine the economic
and other requirements which the future régime of the sea-bed and ocean floor

would have to meet.

Mr. BODY (Australia) said that the Sub-Committee could usefully as a
first task draw up a set of prineciples to govern the exploration and use of the
submerged lands lying beyond the limits of national jurisdiction. Its efforts in
that regard would doubtless be greatly facilitated by the working paper prepared by
the Secretariat (A/AC.138/7), in which the issues raised and the proposals
submitted were accurately set forth. As it approached that task, the Sub-Committee
should, in his delegation's view, bear in mind three considerations. Firstly,
the task would be of a long~-term nature. Secondly, and for that same reason,
the Sub-Committee should approach the problem modestly, instead of trying to cover
in detail every contingency that might arise in the future. Thirdly, the
preliminary statement of principles should be succinct and should offer a solid
basis for future work.

The statement of principles in the Ad Hoc Committee's report for 1968
(&/723%0, p. 19) which vas referred to as the "B" principles was the one which his
delegation found most ccmpatible with the considerations he had just mentioned,
and it considered that those principles should be recommended for adoption by the
General Assembly. Those principles were quite simple and could be confidently
presented as a form of charter for the exploitation and use of the sea-bed and the
ocean floor. The first principle was a statement of the idea which was basic to

all aspects of the Committee's work and which should continue to appear as the
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first principle in any set of principles adopted by the Sub-Committee. The second
principle recognized the need for an agreed precise boundary for the area beyond
the limits of national jurisdiction and noted that the relevant disposifions of
international law were to be taken into account. In particular, account had to be
taken of the 1958 Convention on the Continental Shelf. Many States, including
Australia, were parties to that Convention, and they had had recourse to it in
enacting domestic legislation with respect'to the exploitation and use of the
submerged lands adjacent to their coasts. The principles of that Convention had
also been taken into consideration in the domestic legislation of other States
which were not parfies to the Convention. The settlement of the boundaries of the
respective areas would, however, require detailed and pfolonged study. The third
principle referred to agreement on an international régime and followed from the
first two principles. However, his delegation, as it had stated in the Economic
and Technical Sub-Committee, would not associate itself with any particular
régime at the present stage, pending the submission of the report to be prepared
by the Secretary-General in pursuance of resolution 2467 (XXIII). The fourth
principle washa natural corollary of the first principle, and the fifth principle
was fully consistent with the philosophy underlying resolution 2467 (XXIII). With
regard to the sixth principle, which called for the reservation exclusively for
peaceful purposes of the area beyond the limits of national jurisdiction, his
delegation maintained that that principle in no way precluded defensive activities
which were consistent with international law and with the Charter of the United
Nations. In view of the discussions which had already taken place in the Ad Hoc
Committee and which would be taking place in other organs of the United Nations,
his delegation had nothing further to add on the subject. Referring to the seventh
principle, he said that all activities undertaken in the area under consideration
must be governed by respect for international law and the Charter of the United
Ilations.

He expressed the hope that the Sub-Committee would confine itself to the
preparation of a short statement of fundamental principles and that the "B"

principles would receive widespread support.
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Mr. CABRAL de MELLO (Brazil) said that he wished to express his

delegation's views on items 1 and 2 of the Sub-Committee's programme of work,
‘namely, legal status, and the applicability of international law, including the
Charter of the United Nations. He first of all recalled how the classic law of
the sea had undérgone certain changes. On the one hand, the concept of the
territorial sea had been refined, and the notion of a contiguous zone which was
subject to national residual jurisdiction had been formulated. On the other hand,
the'principle of the freedom of the high seas had becocme somewhat more qualified.
Following, as it had, the adoption of the Convention on the Continental Shelf, the
study of the question of the sea-bed by the General Assembly since 1967 was an
attempt to examine the full doctrinal and practical implications of the opening-up
of a new maritime area to human activify. '

A summary of the relevant provisions of existing law might help to determine
to what extent the principles and rules of the law of the sea were relevant to
the sea-bed and the ocean floor. First of all, there was the Charter, which,
-however, contained no express provisions on the subject. In the second place,
it could not be deduced from the principle of the freedom of the high seas that
similar freedom existed for the exploration and exploitation of the sea-bed.
There were also norms which had been established for specific purposes and which
related, for example, to submarine cables and pipelines, but they could not be
ex£ended to the exploration and exploitation of the sea-bed. With regard to the
Convention on the Continental Shelf, its scope was limited by the fact that the
international community, as embodied in the United Nations, had recognized the
existence of an area of the sea-bed and the ocean floo} beyond the limits of
national jurisdiction. A further relevant provision of international law -~
article 1 of the Treaty banning nuclear-weapon tests in the atmosphere, in outer.
space and under water - could be interpreted, according to Professor Burke,.to mean
that the testing of nuclear weapons or devices was forbidden on the ocean floor,
élthoﬁgh perhaps testing conducted beneath the séa-bed might not be included if it
could be accomplished without effects on the superjacent floor or water. The
conclusion was therefore clear that the lex lata was relevant to the sea-bed and the
ocean floor only in so far as the legal régime to be applied‘to that area ought to

respect the rules which governed human activities in the other areas of the sea.

’

[eon



-b3- A/AC.138/5C.1/SR.5

(Mr. Cabral de Mello, Brazil)

In those circumstances, the efforts to formulate a legal régime for the

sea~bed must start from the very beginning. While the two concepts of res nullius

and res ccmmunis were of no hélp to the Sub-Committee in its task - the International

law Commission having rejected the doctrines based on those concepts - the concept
of the common heritage of mankind did lend itself to the sea-bed and the ocean
flcor. That view had been expressed by many delegéticns and had been explained
with great lucidity by the representative of Malta at the,l968'séssion.of the

Ad Hoc Committee. The represeﬁtative of Malta had pointed out that the principle

of a "common heritage" went beyond that of res communis and the internationally

accepted test of "reasonable use". It implied something to be administered in
common and thus contained the notion of a trust and of trustees, although not
necessarily that of property; furthermore, the concept of indivisibility was
inherent in the notion of a "common heritage" and thus also that of peaceful use.
Most important of all, however, it implied not only the principles of freedom of
access and use but also the regulation of the use made of that heritage and the
equitable distribution of benefits among those with an interest inrthe common
property though not participating directly in its exploration (A/AC.lBS/WG.l/SR.?,
p. 52). ,

The principle of a ccmmon heritage was the creative application to
international law of a well-known principle of domestic law. His delegation fully
supported that principle, and he noted that it had already expressed the view that
the resources of the sea-bed and the ocean floor should not be disposed of without
adequate compensation to the ccmmunity of nations and observance of agreed
substantive and procedural rules (A/C.l/PV.159l, pp. 8-10). The corollary of the
principle of the common heritage of mankind was that the international community,
as embodied in the United Nations, should be empowered to regulate and to legalize
the activities carried out on the sea-bed and the ocean floor. It would therefore
be difficult to endorse the view that, as there were no legal principles or norms
governing the utilization of the resources of the sea-bed and ocean floor, those
resources were therefore free to be explored and exploited, on the sole condition

that such activities did not interfere with rights related to other areas of the
sea.
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His delegation regretted that the concept of the common heritage of mankind
had not been incorporated either into the draft resolution submitted by the
United States or into the "B" principles. DMere mention of the fact that the sea-
bed might not be subject to natlional appropriation was unsatisfactory, as such a
statement was not inccmpatible with an ungqualified concept of freedcm of
exploration and exploitation. Such a concept, moreover, would unfavourably affect
the vital interests of those countries which were not at a stage of technological
development that would enable them in the foreseeable future to profit by the
opening-up of the sea-bed and the ocean floor. On the other hand, the principle
of a common heritage was included in the "A" principles, in the draft declaration
submitted by India and in the working paper which had been proposed by the
countries of Africa, Asia and latin America and which appeared in annex IIT of
document A/WZBO. There was a need for a ccmprehensive and balanced set of legal
principles, which should, in his delegation's view, necessarily incorporate the
principle of the ccmmon heritage of mankind.

-

The meeting rose at 4.35 p.m.

[oos



-ls5- : - A/AC.138/sC.1/SR.5

SUMMARY RECORD OF THE SIXTH MEETING

Held on Wednesday, 19 March 1969, at 3.35 p.m.

Chairman: Mr. GALINDO POHL El Salvador

/...



A/AC.138/SC.1/SR.6 -46-

CONSIDERATION OF QUESTIONS CONTAINED IN THE PROGRAMME OF WORK (A/AC. 158/SC 1/3)
(contlnued)

Mr. DARWIN (United Kingdem) said that he would like to consider briefly
and comment on scme of the topics included in the ILegal Sub-Committee's programme
of work. With regard to the legal status of the sea-bed and the ocean floor, he
believed that the work of the Ad Hoc Committee and the First Committee had evinced
agreement on a fundamental issue, namely, that there did exist an area of the sea-
bed and the ocean floor which was beyond the limits of national jurisdiction. It
therefore followed that no Staté could arbitrarily appropriate any area of the
ocean whatsoever. The proof that the majority of States accepted that principle
was to be found in the very existence of the Convention on the Continental Shelf
and in international law, and the Sub-Committee should take cognizance of the
agreement existing in that regard.

It was generally acknowledged that the Charter of the United Nations applied
to activities in the under-water area concerned. Whatever disagreements had arisen
on the applicability of international law, had been concerned with the limits of
the area to which that law applied and not with the principle itself. No one
objected to international law being applied beyond the area of naticnal
Jurisdiction; the point at issue was the delimitation of the area in which that
law might not apply. It should be possible to find some formula to express the
items on which agreement existed. ’

Section A, paragraph (3), of the programme of work met with general support.
Activities on the sea-bed, like the activities on the continental shelf as provided
in article 5, paragraph 1, of the Convention, should not interfere with navigation,
fishiﬁg, the conservation of resources or research.

There also appeared to be agreement on the principles in section A,
paragraph (5)'andvparagraph (6), of the programme of work, though the work of the
Sub~Committee might be made easier if research, paragraph (5), were considered
separately. Many countries were interested in research, as illustrated by the
recent International Conference and Exhibition of Oceanology and Marine Technology
in the United Kingdcm, to which reference had already been made in the Econcmic ang
Technical Sub-Committee. But surely the Iegal Sub-Committee cculd take note of the
general agreement which existed on regard for the interests of other States, which

was the subject of paragraph (6) of the programme of work.
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The Sub-Ccmmittee would be able to find scme way of expressing the general
agreement which existed on particular items.

Item 4 was perhaps the most important one, for it set forth the concept of the
general interest which had led the United Nations to concern itself with the sea-bed.
But that concept had many aspects. The same was true of the concept of the
"ccrmon heritage" discussed by Brazil. It was not an established legal concept
whose implications were known. Its content had to be worked out in specific
arrangements. For example, it had been suggested that it would be desirable to
apply the principle of non-discrimination but, at the same time, it might be
necessary to grant the advantage of certain priority of exploitation to the
couhtries or undertakings which were responsible for exploration in order to
reimburse them for prospecting costs. One must not stifle a new industry or destroy
the incentives for its activity. The concept in item U would only come into efféct
by the working out of the various aspects which it included. The report being
prepared by the Secretariat in pursuance of General Assembly resolution
2467 ¢ (XXIII) should provide useful guidance in that respect. -

His delegation reserved the right to speak again at a later stage on the
reservation exclusively for peacéful purposes of the sea-bed and the ocean floor,
vhich was dealt with in operative paragraph 3 of resolution 2467 A (XXIII).

The limits of the international area would depend to a great extent on the
régime to which the area would be subject. While no country wished to make
unlimited claims, every country was naturally interested in what was taking place
in the immediate vicinity of the area under its national jurisdiction, for certain
activities could endanger the prosperity and well-being of its people. In that
regard the Convention on the Continental Shelf had established certain limits of
continuity and contiguity and any alternative must be justified. Any further
definition of the limits of the international area could be arrived at only in the
course of progressively defining the régime to which that area would be subject.

His country doubted whether it was essential to draw a rigid distinction
tetween principles and norms. ’

To summarize, his delegation felt that the Sub-Ccmmittee should take note of
the progress already achieved and should avoid any fragmentation of its activities
in regard to items on which there was still disagreement, for those items were

interdependent, and agreement could be achieved only by a gradual process.
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Mr. KUIAZHENKOV (Union of Soviet Socialist Republics) said that in its

present statement his delegation wished to deal with one of the problems of the
sea-bed which it regarded as particularly urgent and pressing. That was the
problem of prohibiting the military use of the sea-bed and of creating conditions
under which the sea-bed would be used only for peaceful purposes. The success or
failure of the efforts to put such a prohibition into effect would decisively
influence the development of international co-~operation in the exploration and use
of the sea-bed.

The Soviet Union was in favour of an understanding being reached to prohibit
any kind of military use of the sea-bed and the ocean floor so that they might be
free of military equipment ahd installations and thus be reserved exclusively for
peaceful purposes.

In its memorandum of 1 July 1968;on urgent measures for halting the arms race
and for disarmament, tke Govefnment of the Soviet Union, considering present and
prospective progress in the exploration of the sea-bed and the ocean floor, raised
the question of the timely establishment in scme suitable form of a régime which
would guarantee the use of the sea-bed exclusively for peaceful purposes and
" would prohibit any kind of military activity on the sea-bed - particularly the

placing of stationary military.installations there.
In the course of the proceedings of the Ad Hoc Committee on the Sea-Bed, the
Soviet Union submitted for the Committee's consideration a draft resolution for
the General Assembly.in which the General Assembly would in particular call upon
all States to use the sea-bed and ocean floor exclusively for peaceful purposes.
As had been announced in the Press, the Soviet Union, on 18 March 1969, had
sutmitted to the Eighteen-Nation Committee on Disarmament a draft treaty on
prohibition of the use for military purposes of the sea-bed and thé ocean floor ang
the subsoil thereof. L

He would like to make a few brief ccmments on that draft treaty, which, he
was deeply convinced, would be an effective means of preventing the extension of
the arms race to the sea-bed. Its acceptance would create favourable conditions
for the development of international co-operation in the exploration of the sea-

bed and for ensuring that the sea-bed and the ocean floor would be used exclusively

for peaceful purposese.
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The draft treaty on prohibition of the use for military purposes of the sea-
bed and the ocean floor and the subsoil thereof, consisted of a preamble and five
articles.

The preamble of the draft treaty consisted of three paragraphs. In
paragraph (a), it was noted that developing technology made the sea-bed and the
ocean floor and the subsoil thereof accessible and suitable for use for military
purposes. In paragraph (b), it was considered that the prohibition of the use of
the sea-bed and the ocean floor for military purposes served the interests of
maintaining world peace and reducing the arms race, promoted relaxation of
international tension and strengthened confidence among States. In paragraph (c),
the conviction was expressed that the treaty would contribute to the fulfilment of
the purposes and principles of the United Nations.

The essence of the treaty was embodied in article 1. The first paragraph of
that article provided for the prohibition of the use for military purposes of the
sea-bed and the ocean floor and the subsoil thereof beyond the twelve-mile maritime
zone of coastal States. The second paragraph enumerated, by way of example, the
objects whose emplacement or setting-up on the sea~-bed and the subsoil thereof
would be prohibited under the treaty. The text of the second paragraph was as
follows: "It is prohibited to place on the sea-bed and the ocean floor and the
subsoil thereof objects with nuclear weapons or any other types of weapons of
mass destruction, and to set up military bases, stfuctures, installations,
fortifications and other objects of a military nature.”

Thus, according to the treaty, every kind of military activity on the sea-bed,
including the emplacement of nuclear missiles would be prohibited. The adoption
of the treaty would mean a ccmplete demilitarization of the sea-bed.

The twelve-mile maritime zone proposed in the draft treaty beyond which the
use of the sea-bed for military purposes would be prohibited would serve the
interests of all coastal States despite differences in the breadth of the
territorial sea from State to State, because, for the purposes of the treaty, it
would be provided that, irrespective of the breadth of their existing territorial

sea, the military use of the sea-bed would be prohibited beyond a distance from
the coast which would be uniform for all States.
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Article 2 of the draft treaty provided that all installations and structures
set up or emplaced on the sea-bed and the subsoil thereof should be open on the
basis of reciprocity to representatives of other States Parties to the treaty for
verification of the fulfilment by States which had placed such objects thereon of
the obligations assumed under the treaty.

Article 3 of the draft treaty was concerned with the guestion of how the
outer limit of the twelve-mile maritime zone would be measured. It proposed that
the said outer limit established for the purposes of the treaty should be measured
from the same base-lines as were used in defining the limits of the territorial
waters of coastal States. '

Articles b and 5 of the draft treaty were made up of final provisions similar
to those of other international treaties. With regard to the question of parties
to the treaty, under the provisions of article 4 the treaty would be universal in
nature and would be open for signature to all States.

As was apparent frcm the provisions of the'draft treaty on prohibition of the
use of the sea-bed for military purposes, consideration had been given in drafting
the treaty to the proposals and arguments advanced by the overwhelming majority of
States which had expressed. their views in various bodies of the United Nations on
the problem of the sea-bed. Since it was intended to prevent the extension of the
arms race to a potentially new sphere of human activity, namely, the ocean floor,
and since it served the interests of maintaining the peace and security of peoples,
the proposed treaty, he was convinced, would meet with a generally positive
‘response and would be supported by the peace-loving States which realized the
. danger of extending the arms race to the sea-bed and the ocean floor and were
interested in developing co-operation with a view to the peaceful exploration of
the sea-bed.

A substantial éontribution to the achievement of agreement on the

demilitarization of the sea-bed could also be made by the Committee on the
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Peaceful Uses of the Sea-Bed if, in considering the legal principles relatirg to
the sea-bed, it gave due attention to the formulation of the principle of the use

of the sea-bed exclusively for peaceful purpcses as an integral part of any such
set of principles.

Mr. NJENGA (Kenya) said that he attached no special importance to

making a distinction between principles and norms. In his opinion, the basic

principle from which all the others should be evolved was the concept that the
sea~bed and ocean floor beyond the limits of national Jurisdiction were the common

heritage of mankind. Once that principle was granted, the logical consequence was

that that area of the sea-bed and ocean floor should be used for the benefit of
all States, whether or not they were able to take part in its exploitatioh, that
all military installations should be banned from that area and that any damage
arising from exploration or exploitation activities carried on there entailed
liability. In common with the Brazilian delegation, he held that the provisions
of international law and of the United Nations Charter did not adequately meet

the needs of that new environment. It.was therefore essential for the Sub-Committee

to recommend the establishment of an appropriate legal régime in ordex tha't

the General Assembly might be able to fulfil the obligations placed upon it by
Article 13, paragraph 1 (a), of the Charter. Such principles as were adopted

should, without being excessively detalled, cover the essential aspects of the

guestion. The draft declaration of general principles, usually referred to as

draft (a), in paragraph 88 of the Ad_Hoc Committee's report (A/723C), met those
requirements and did not differ fundamentally from the draft statement of agreed
principles, usually referred to as draft (b), which appeared later in the same

paragraph of that report. The main ideas expressed in paragraph (h) of draft (a)

vere also to be found in paragraph (5) of draft (b). The provisions of

paragraph (6) of draft (a), on liability and pollution, had not, however,

been included in draft (b). Draft (a), in his delegation's opinion, was an

appropriate basls for the Committee's recommendations to the General Assembly.

Miss MARTIN SANE (France) recalled that the Sub~-Committee had decided

to draft a number of principles before embarking on detailed consideration of
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an international régime, The question which must now be answered was whether a
very detailed set of principles or just a few general guidelines were what was
wanted. In view of the fact that the Sub-Committee still lacked some important
information - which it would not receive until the following session - and in view
of its decision not to consider, at the outset, the very complex question of the
legal régime of the sea~bed and ocean floor, it might more profitably confine
itself for the moment to unanimously adopting a limited number of summary
principles, thus laying down the guidelines for its subsequent task of drawing up
the legal régime in question. Draft (b) (A/7230, para. 88), which had been

drawn up at Rio de Janeiro, appeared to satisfy that essential requirement

of clarity and precision. It should be noted that that draft statement of
principles contained explicit guarantees. For example, paragraph (4) provided
that the area beyond the limits of national jurisdiction was not "subject to
national appropriation by claim of sovereignty, by use or occupation, or by any
other means". Similarly, with regard to exploitation, the opening words of that
paragraph were: 'No State may claim or exercise sovereign rights over any part
of this area". What those provisions meant was that no State could use an
explération or exploitation activity as the basis for a claim to sovereign rights
‘and thus claim exclusive rights to deposits discovered by it. Nevertheless, it
should be borne in mind that in article 1 of the 1958 Convention, the continental
shelf of a State was defined as referring "(a) to the sea-bed and subsoil of the
submarine areas adjacent to the coast... to where the depth of the superjacent
waters admits of the exploitation of the natural resources... ". That concept
might therefore provide authority for an unjustifiable extension of national
jurisdictions. In any event, the French Government, in depositing its

instrument of accession to the Convention, had stated that the words "“areas
adjacent" in article 1 of the Convention referred to an assumption concerning
geophysical, geological and geographical dependence which, in itself, excluded an
unlimited extension of the continental shelf, The Belgian delegation had spoken
so brilliantly on the question of the agreed boundary referred to in paragraph (2)
of draft (b) as to make it unnecessary to stress that point further. The French
delegation had noted wiﬁh interest the propoéal of the Maltese representative for

a review of the 1958 Convention and the observations of the United Kingdom
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delegation to the effect that to proceed first with the institution of a rédgire

would facilitate the establishment of such a boundary. She reserved the right

to comment at a later stage on other questions, including item A (5) of the
brogramme of work concerning reservation exclusively for peaceful purposes. In
that comnexion, her delegation had listened with interest to the USSR

representative!s comment on the draft treaty submitted by his Government to the

Eighteen-Nation Committee on Disarmament at Geneva.

Mr. ODA (Japan), recalling that his délegation had supported draft (b)
(A/7230, para. 88) at Rio de Janeiro, pointed out that there were few discrepancies
as between draft (a) and draft (b). Although it was still too early to embark
on consideration of international procedures and machinery, agreement should be
Tossible at least on paragraphs (1), (4), (5) and (7) of draft (b). In the
case of paragraph (l), for instance, all delegations were agreed that there was
an area of the sea=bed and ocean floor which lay beyond the limits of national
jurisdiction. His delegation also had the view that the fundamental régime of
the continental shelf was now recognized in customary internétional law and that
each coastal State, no maﬁter whether it had or had not ratified the Convention
on the Continental Shelf or acceded to it, was entitled to the off-shore subsoil
areas for the purpose of their exploration and exploitation. BSince it was true
that article 1 of the 1958 Conveﬁtion could give rise to unwarrantable
appropriation, ©because of the concept of exploitability, he noted that the
provisions of that article could be thoroughly re-examined, in accordance with
article 13. Paragraph (4) of draft (b) provided that no State might exercise
sovereign rights over any part of the area and that no part of it was subject
to national appropriation. In his view, it would be neither necessary nor
useful to define that area by referring to some existing legal terminologies such

as res nullius or res communis; that did not mean that exploration or exploitation

of the area in question must be prohibited, for there was no rule of international

law to justify such action. A distinction should therefore be made between

exploitation and appropriation. In regard to exploration and use, as referred

to in paragrarh (5), the way in which such activities were organized should

receive careful attention. Whether to set up an international body which would

[een
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give licences to entrepreneurs or merely to draw up regulations, should be a
subject of the Committee's future work. Meanwhile, it should be made clear that
exploration and exploitation activities which created no sovereign rights could
be undertaken. His delegation wished to stress that the principle of the freedom
of the high seas was eminently applicable to the exploration and exploitation of
the area under discussion. Especially, activities in the sea-bed and subsoil
should not infringe upon the freedom of the high seas. No matter whether the
exploration or the exploitation would take place on the continental shelf under
the full jurisdiction -of the coastal State or on the area beyond under any
international arrangements, it was quite apparent that activities should not
infringe upon navigation, fishing and other legitimate use of the sea areas,
which undoubtedly continued to stay as the high seas. That did not, of course,
necessarily give any prejudgement of state responsibility for hazards which might
occur as a result of exploration or exploitation. He hored that general agreement

‘could be reached on all those matters.

" Mr. DIACONESCU (Romania) said that the contribution which the

exploitation of the vast resources of the sea~bed and ocean floor could make

to the économic development of all nations depended on the establishment of

some kind of arrangewent to govern all the activities of man in relaticn to the
sea~bed. Srecific measures would have to be taken in the immediate future to

set up a legal framework that would prevent any discrimination between States. His
delegation felt thaf, in order to take all viewpoints into account, the elaboration
of complete and effective legal rules should preferably be accomplished by stages,
starting from general principles which did not entail special problems and which
would be established on the basis of three prior considerations. The first of
those was that the existence, beyond the limits of national jurisdiction, of an
area which was not subject to appropriation claims of any kind must be acknowledgeq
as indisputable. Since, however, the discussion in the Sub=Committee had shown
that the increasingly vague and variable limits of national jurisdiction might be

of a diszcriminatory nature and that extension of the area of sovereilgnty might

/...
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Possibly give rise to disputes, it was essential to consider the ways in which
the limits in question might be defined. In order to do that, it would bte a
sound policy to rely on the existing instruments concerning the law of the sea,
and in-particular the Convention on the Continental Shelf., Alcareful examination
of the definitions in that Convention should lead to useful conclusions,
particularly with regard to the limits within which sovereign rights were

exercised in various situations. The second consideration was that the exploration
and use of the sea=bed beyond the limits of national jurisdiction must be
undertaken exclusively for peaceful purroses = that being an essential condition of
co-oreration - and with due regard for the srecial needs of the developing
éountriés. The Romanian delegation was in favour of all measures which would help
to prevent the placing of weapons on the sea=bed. The third consideration was that
all activities carried out on the sea~bed and the ocean floor must conform to the
unanimously accepted principles -of international law and of the Charter and must be
conducted in such a way as hot to impair the freedom of the high seas, particularly
in regard to fishing and navigation. A further essential requirement was the
immediate preparation of effective measures to protect the marine environment
against any possible harmful effects from the exploration and the use of the sea-
bed.,

Mr. KHANACHET (Kuwait) said that his delegation was in favour of adopting

a set of principles relating to the exploration and the use for peaceful purposes
of the sea=bed and the ocean flocor beyond the limits of national jurisdiction. It
had noted that most of the principles formulated in 1968 by the Ad Hoc Committee =~
vhich Kuwait had not been a member =~ were not open to dispute and might be codified
in such a way as to achieve broad acceptance by Meuwber 3States. It felt that the
following points, in particular, could be included in such a set of principles:
"l. No State may claim sovereign rights over the sea-bed and ocean floor
in the area beyond the limits of national jurisdiction;
2. The area not subject to national jurisdictién shall be exploited for
the benefit of mankind as a whole, taking into account the special
interests and needs of the developirg countries, including land-locked
countrics; 7
5. The exploration and exploitation of the resources of this area shall

not contravene the legal status of the superjacent high seas or of

/...
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the airspace above those seas and shall not impair freedom of navigation,
fishing or the conservation of biological resources;

4.  Exploration ac%ivities shall not prejudice the rights of coastal States
in the area under their jurisdiction and must be carried out with the
prior consent and active participation of the coastal States;

5. Exploration and exploitation activities shall avoid pollution of the sea
and any other mishaps which may affect the biological resources of the
sea and of the coastal regions;

6. The sea-bed and the ocean floor shall be reserved exclusively for
peaceful purposes."”

The Sub-Committee must in some cases expect controversy, which would be due
rather to the lack of binding norms of international law than to political
motives. With regard, for example, to the impossibility at the present time of
reaching agreement on the boundary of the area subject to national jurisdiction,
it would be noted that the States Parties to the Convention on the Continental
Shelf affirmed that national jurisdiction in the area of the continental shelf
was limited, whereas States whose position was based on unilateral declarations
claimed sovereignty over that area without limitations. In the absence of any
norm which applied to the legal status of the sea-bed and the ocean floor beyond
the areas under national jurisdiction, there was need for a new legal order which,
in his delegation's opinion, should be based on the concept of the "good of
mankind", which, together with the concept of peaceful use, was the basis of the
Sub-Commnittee's terms of reference. v

The question of defining the outer limit of the area under national
jurisdiction would have to be faced sooner or later. Consideration would also
have to be given to the possibility of revising the 1958 Convention on the
~ Continental Shelf, although care would have to be taken not to upset the exiéting
situation on account of the man& bilateral agreements that were based on the
provisions of that Convention, which was still the only general international

instrument laying down rules in that regard.
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In his delegation's view, the documents submitted to the Sub-Committee and
the statements which had been made confirmed that the establishment of some
international machinery to facilitate the exploration and use of the sea~bed and
the ocean floor was essential in order to protect the interests of countries liable
to be affected by adverse movements in world commodity prices'which might result
from the development of marine mineral resources, and also to ensure for the

developing countries a fair share of the income from such development.

The meeting rose at 5.25 P

[
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. CONSIDERATION OF QUESTIONS CONTAINED IN THE PROGRAMME OF WORK (A/AC.138/SC.1/5,
A/AC.138/11) (continued)

Mr. PARDO (Malta) recalled that in March 1968 his delegation had stated
what, in its view should be the general objective of the work relating to the
sea~-bed and the ocean floor beyond the limits of national jurisdiction (A/AC.155/1,
P. 29, para. 1) and had suggested the action which should be taken to pursue
that objective (ipig., pp. 29 and 30, para. 2). The General Assembly's reaction
to those proposals had Been cautious, and the terms of reference given to the
Ad Hoc Committee in 1968 had been of an essentially fact-finding nature. His
delegation wished to elaborate its views in the light of the present status of the
problem and to indicate the solutions which it considered desirable, with
particular reference to draft resolution A/AC,138/11, which it now submitted for
consideration by the Legal Sub-Committee.

The report of the Ad Hoc Committee (A/7230) contained only two generally
agreed conslusions, namely: (a) that there existed an undefined area of the
sea-bed, underlying the high seas, beyond the limits of natural jurisdiction, and
(b) that the various aspects of the item required further study. Useful proposals
concerning possible declarations of principle had been put forward; however, the
General Assembly in 1968 had not had time to combine them into a unanimously
acceptable resolution, and they had been referred to the Standing Committee
established under resolution 2467 (XXIII). He drew attention to the terms of
reference contained in that resolution, and noted that an international forum
now existed where the question of the sea~bed beyond the limits of national
Jurisdiction could be considered as a whole and where proposals could be made
with regard to the legal status of, and the future régime for, that area; moreover,
the United Nations had recognized that the exploration and exploitation of the
sea~bed should be carried out for the benefit of mankind as a whole. However,
that did not necessarily ensure that a régime effectively safeguarding the common
interest would eventually be established. The saying: "There's many a slip twixt
the cup and the 1ip" was particularly true in an area where so many interests of
States were involved. Nevertheless, it would be a tragedy if the Committee confined
itself to the less demanding part of its task and deferred the performance of the

main part. He himself had been considered a prophet of doom by many delegations
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he had predicted the grave consequences of the present uncertain legal

because

status of the éea-bed, but little had happened since 1967 to disprove his

pessimism. There had, in fact, been a trend towards anarchy, rather than towards

the development of law. Although little was known of the characteristics of
the ocean floor, it was clear that substantial mineral resources existed beyond
the continental shelf and that certain areas of the sea-bed were of greater
economic or military value than others; that technological progress had made
possible the exploration and eiploitation of a large part of the sea-bed, and
even the occupation of some areas; that the marine environment could be impaired,
perhaps permanently, by certain practices, unless strict safeguards were enforced; .
and that there wés a legal vacuum over the area under consideration. In that
connexion, he drew attention to the ambiguities and inadequacies of the 1958
Convention on the Continental Shelf.

Although the legal definition of the continental shelf contained in article 1
of the Geneva Convention was controversial, it could, in his delegation's view,
be interpreted only in the following way: the word "adjacent" gualified the areas
referred to with regard to the criteria both of depth and of expleoitability;
moreover, as the latter criterion had been formulated in the light of the
technology available in 1958, the Convention could not be interpreted as
establishing an "elastic" boundary (inwhich case the authors would have used the
futufe rather than the present tense). In recognizing the existence of an area of
the sea-bed, underlying the high seas, beyond the limits of national jurisdiction,
the Ad Hoc Committee had agreed with the majority of writers that "there is a
geographical limit ... which circumscribes the extent to which a coastal nation
can validly assert exclusive sovereign rights to explore the sea-bed and to exploit

its natural resources". The fact, however, remained, that the limits proposed

ranged from twenty-five to several hundred nautical miles from the coast. There
was wide diversity in national legislation. However, a large number of States,
including the main maritime Powers, conformed in their national legislation to
the definition contained in article 1 of the 1958 Convention, As for the practice
of States, the issue of mineral exploration and eXploitation permits was widely

regarded as a claim to exclusive jurisdiction over the area concerned, and quite

/
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a number of countries had alyready granted exploratory drilling licences far
beyond‘the 200~-metre iscobath. In that connexion, his delegation yuestioned the
legality of the bractice of indirectly asserting national jurisdiction by the grant
of exclusive exploration licences over areas not immediately exploitable by
contemporary technology and not in close proximity to the coast. Under the Geneva
Convention, the criterion to be borne in mind was that of exploitability, not
possibility of exploring or evaluating resourceé. The Ad Hoc Committee's report
noted that in 1968 proved exploitability in petroleum production existed only to
about 120 metres water depth (4/7230, p. 27).

There were at present no legal norms and no clear international consensus
which could restrict the extension of national Jjurisdiction. He did not believe
that events would be permitted to result in a division of the entire ocean floor
among coastal States in aécordance with one interpretation of the Geneva
Convention. The confusion and conflict resulting from such a division would far
outweigh its supposed advantages. Such a situation would severely inhibit
co-operation in scientific research, pollution control and respect for the
traditional freedoms of the high seas. Moreoﬁer, a division in accordance with
~theoretical median lines, which would benefit a dozen States, would meet with the
determined resistance of the remainder of the world community and of the two major
maritime Pdwers, which would find that solution difficult to reconcile with their
. economic and security interests. Nevertheless, if the United Nations did not
move swiftly to remove some of the uncertainties with regard to the area and legal
status of the sea-bed beyond national jurisdiction, there was a danger that those
two major maritime Powers, which possesseda preponderance of technological
capacility, might take advantage of the fact that national jurisdiction was
limited to within a short distance from the coast in 6rder to secure unrestricted
access ‘to the sea-bed for their nationals and to protect the exclusive
rights which their nationals claimed over those areas. As only a limited nunmber

of areas of the sea-bed were readily exploitable with foreseeable technology,
there would be a race between the vieW'éodntries which possessed the requisite
technological capability. The identification of those areas would, of course,
be facilitated by the implemenfation of the co-ordinated long-term programme
of oceanographic research welcomed,by the G;neral Assenbly at its twenty-third

session (resolution 2467 D (XXIII). However, as exclusive rights could not be

/...
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clearly guaranteed, a situation would develop in which the competihg countries

spied on each other's sea-bed enterprises, in the same way as their fleets

shadcwed each other on the surface. If it became known that areas of the sea-bed

had been appropriated for the installation of weapons of mass destruction, the
result would undoubtedly be international tension énd an escalation of the arms
race, It would also become difficult to control pollution and to accommodate
the various uses of the sea-bed.

In any case, the numerous countries which lacked the means to participate in
the exploitation of the sea-bed would find such a situation entirely unacceptable,
and its political drawbacks would eventually render it impracticable. Nevertheless,

£he situation would remain unsatisfactory. In the view of his delegation, a
' régime which would protect the legitimate interests of all countries must be
established without further delay. In discharging its task, the Sub-Committee
would encounter difficulties which could not be overcome without goodwill and
some sacrifice by States of present or potential interests. The overwhelming
ma jority of States had to find, beyond divergent interests, the answers to the
three following basic questions:

(1) What were the outer limits of the continental shelf subject to the
sovereignty of the coastal State for the purposes of exploration and resource

exploitation?

~(2) Wnat legal theory and principles should be applied to the area of the
sea-bed beyond the legally defined continental shelf?

(3) What was the precise nature of the legal régime that should be
established, in application of the principles adopted, for the sea-bed beyond
national Jjurisdiction, and what were the implications for individual States?

In replying to those questions, the Sub-Committee must bear in mind that a
general goal, even if accepted in theocry, could not obtain the support of States
in practice unless it could be shown that the interests which they considered vital

were not seriously endangered. The burden of proof unfortunately rested, in the

present case, with the advocates of change.
To answer the first question properly, it was necessary to try to ensure that
the area of the sea-bed beyond the limits of national jurisdiction was defined

vith sufficient approximation; at the same time, the general acceptability of any

Jons
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definition proposed depended upon agreement on the type of régime to be
established for the area, If that régime was based on the principle of
unrestricted access for the purpose of gxploitation, modified by certain general
principles, States without a short-term exploifation capability were likely to
maximize their claims in the hope of reserving for themselves as large a share as
possible of the eventual benefits, However, those States would no doubt moderate
their claims if others were to agree to a régime protecting the common heritage of
the sea-bed and enabling all to benefit equitably from its exploitation,

His delegation drew the Sub-Committee's attention to the Maltese proposal
- contained in draft resolution A/AC.138/11 and hoped that it would be rounded out
and submitted &s a recommendation to the General Aséembly. In that connexion, he
noted that the General Assembly was not empowered to formulate a legal definition of
the continental shelf. Even if such a definition were attempted, it could at best
have only a moral value, A legal definition of the continental shelf must be
adopted at an international conference convened for the specific purpose of
revising the 1958 Geneva Convention on the Continental Shelf, in accordance with
the procedufe indicated in article 13 of the Convention. Such a revision was
urgent, but was unlikely to be successful unless carefully prepared. That was why
his delegation, in its draft resolution, proposed that the Secretary-General should
initiate an elaborate process of consultation. It was not absolutely essential to
consult all the bodies mentioned in operative paragraph 2, and it would perhaps be
sufficient for the Secretary-General to consult Member States. The principle of
prior consultation was important however, in order to ascertain whether sufficient
agreement existed to make an international conference worth convening.
Furtherrore, a precise legal definition of the continental shelf was unlikely to
receive the necessary support at any future conference unless that conference
also adopted a legal fégime for the area beyond the continental shelf acceptable
to the majority of countries. The norms elaborated by the Committee and endorsed
by the General Assembly could be incorporated, in part at least, in an
international treaty. The Committee's work thus was extremely useful and would
save much time if a conference were convened. The conference should not consider
aspects of the law of the sea other than the question of arriving at a legal

definition of the continental shelf,

/en.
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While the Sub-Committee could not formulate such a definition, it should be

able to identify a minimum area of the sea-bed which without question was beyond

national jurisdiction, That would facilitate a cd—operative solution’ of the

political problems impeding progress. - The General Assembly could proclaim the
minimum area in question, which it should be possible to extend at any future
conference convened for the purpose of delimiting the continental shelf; the
Assembly-could indicate the maximum permissible extension.of the concept of

continuity implied in the word "adjacent" in the definition of the Geneva

Convention (article 1). The proclamation, if supported by a sufficient majority,

would carry sufficient moral weight to constitute an effective limitation to
claims of sovereignty, pending é precise legal definition of the continental
shelf, That approach would give a.basis of realism to the Sub-Committee's
deliberations‘and would assist Governments in evaluating the proposed concépts,
principles and régimes for the area beyond national jurisdiction, '
As to the criteria for determining such a minimum area, he noted that the
only existing criteria were those’which had been established to determine the

outer limits of the continental shelf. Some - particularly spokesmen for the

petroleum industry - had suggested a geomorphological criterion, which would
place not only the continental slope but also the zone just beyond the base of
the shelf within the scope of the continental shelf doctrine, Despite the
advantages claimed for it, that critefion would remain uncertain because of
geological irregularities, and the boundary defined thereby would occur at
sharply differing depfhs of water and distances from the cogst, depending on the
location, so that some States would gain much more than others, The
establishment of a limit to the area subject to national jurisdiction, whether on
land or in the ocean, was a political act. O?her criteria were based,
respectively, on depth, a specified distance froﬁ the ccast, or a cbmbination of

the two. A boundary fixed by depth alone was unsatisfactory because of differing

results. Similarly, if the uniform distance criterion was applied, it was

necessary to avoid giving the impression of attempting to deprive some States of

rights acquired under the 1958 Convention. Thus, it would appear thaf a

combination of the distance and depth criteria was the most suitable way of

defining the outer limits of the continental shelf subject to national

Jurisdiction and, by implication, the minimum limits of the areas beyond national
Jurisdiction. '
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The crucial question was hoﬁ to determine the limits of the minimum area
subject to the international régime. That meant bearing in mind the provisions of
the Cohvention on the Continental Shelf, on which the legitimate expectations of
many States were based, current capabilities in exploitation technology, national
legislation and claims to exclusive Jjurisdiction, particularly if based on
obvious technological competence, The exploitability criterion, which was too
vague to have any legal meaning, could be omitted., The demarcation of the area
must produce equitable results for all coastal States, despite the varied
topography of the ocean floor. Flnally, the security interests of States must be
taken into account.

While it would be desirable to reserve as large an area as possible beyond
national jurisdiction, it was necessary for the reasons just mentioned to exclude
a fairlvaide belt of the sea-bed adjacent to the coast of Stateé. It was
unrealistic to limit that belt to a w1dth of forty to fifty miles, correspondlng
to the average width of the continental shelf, for some States had a
fifty-mile-wide continental shelf, while that of others was 200 miles wide or
more, 'éearing in mind technological ezpabilities, national legislation and
claims ef States, it would appear that the belt should extend at least 100 miles
from the coast and that, at least provisionally, it should be twice that width if
agreement was to be reached, Those considerations explained the blank space in =
operative paragraph 1 of the Maltese resolution (A/AC.138/11). The draft
resolution recommended that rocks and islands without & permanent settled
population should be disregarded. In that connexion, it was important to be just
and reasonable, It was natural.for a coastal State to exercise sovereign rights
over the resources adjacent to its coast, or for the international communi%y to
reserve the rights of islands that might one day emerge as indepéndent States, but
it was unacceptable that a remote rock such as Nightingale should be considered
on the same basis as populous States., In stating its position, Malta, for its
part, would disregard Fifla and Kﬁminétt, two uﬁinhabited islands belonging to it,

Referring to operative paragraph 1 of the draft resolution, he pointed out
that both the criteria indicated (depth of 200 metres and distance of more than

miles) should be met. In submitting the draft resolution, Malta hoped to

focus the attention of members on a question that must»be solved rapidly if the

/i
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desired goal was to be reached, Any delay was likely .to reduce to the vanishing
point the area recognized to be beyénd national jurisdiction and the chances of
rany States to share in the benefits to be derived from the exploitation of that
area. The draft had been drawn up with an open mind, respecting both the
principles of equity and reasonableness and the facts. States should be

prepared to sacrifice certain real or portential interests, for it was absolutely
essential to find a solution, if only a provisibnal one, for the problem,

It was essential for the relevant general principles to be related to a
general concept. There were two possible approaches, On the one hand, priority
could be given to the national interests of States and to the rapid utilization
of the resources of the sea-bed for purposes of rational defence. That would
lead to a division of the oceaﬁ floor among the coastal States, which would
threaten world peace. On the other hand, the main attention could be given to the
long-term common interests of the international community, and the sea-bed could
be regarded as the common heritage of mankind. In that case, the priority of
objectives would no longerlbe established solely on the basis of national
interests, An international régime for the sea-bed administered by a body
representative of the world community~could be sét up. It would regulate the
exploitation of resources by protecting the interests of &ll those who used the
sea, Also it would guard against pollution of the marine environment and would
give all countries an opportunity to benefit from resource exploitation. The

common heritage concept would imply peaceful use, since any military uses would

endanger the common property.

The concept of & commen heritage had been regarded by'some countries;
rarticularly the socialist countries, as Utopian. It was to be hoped, however,
that they would be able to reconcile socialist idealism with geographiéal and
rolitical realities., The socialist world did not have easy access to the oceans.
It would only be able to participate in the exploitation of the mineral wealth of
the sea under international auspices.' By preventing the establishment of a
viable and effective international régime, it might lose a unique oppdrtunity to
secure access to resources which would become increasingly valuable in the long

term. Vhile it might perhaps be difficult to accept the concept of a common

heritage, that concept had to be accepted if the exploitation of the seas was to
be of benefit to all concerned.

A
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) Malta was ready to accept any set of principles which was not incompatible
with the common heritage concept. At the present stage, principles .should be not
only well-considered, but they should also be few and flexible, since they were to
be epplied to an ill-defined area which was relatively urknown and ali the

possible uses of which could not be foreseen. It might be difficult for some
States to accept tﬁe concept of an international régime. On the oﬁher hand, it

- was certainly premature to cqﬁsider the question in detail before a decision had
been taken on tﬂe approximate minimum extent of the area beyond the limits of
national jurisdiction and the legal theory applicable to it. While Malta did not
think that a self-regulating international régime was practicable, it did consider
that machinery in the form of an administering authority would be fair, effective

" and perhaps politically feasible. Certain deleéétions might have wondered why
kMBlta had not proposed that the General Assembly should establish an international
agency for the marine environment which wouldmkeep a registry for the international
allocation of rights to sea-bed resources situated beyond thée limits of national
'jurisdiction and would collect fees which could be used to finance marine research
or could be contributed to the United Nations Development Programme. Although such
a solution wbuld have helped to avoid great political difficulties, the Government
of Malta had rejected it as grossly inadequate for éolving the problems which the
world would face in the immediate fuéure. An international bddy of that kind could
only deal with the economic aspects of the"problem of the sea-bed; however, all
aspects of that problem were interrelated and therefore must be dealt with as a

“whole. - For example, such a bédylwould not be empowered to oppose the proﬁOSed
construction of huge oil storage tanks on the sea floor, which would involve a
considerable pollution risk, nor cowld it deal with the dumping at sea of
radioactive wastes which could lead to catastr0phic/contamination. It would have
little possibility of providing a legal framework to diminish the potential fof
disaster inherent in the massive growth of activities on tpe sea--bed which

technology was making possible.
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An international régime could also take the form of a consortium composed of

public and private groups representing States interested in ocean mineral

development. That solution had also failed to find favour with his Government

because it would deal only with the economic aspects and was unlikely to be

acceptable to-the socialist countries or to the majorlty of developing countries.
It would be unrealistic to establish~an international agency which would

itself be responsible for the mineral resource development of-the sea-bed because

various States would hesitate to vest in it complete control over the production

of mineral supplles which might be essential to them. Moreover, it was far from

certain that such an arrangement would be eff1c1ent.

It would be neither practlcal nor politically feasible to entrust the United

Nations with the administration of an international régime. At least two maritime

Powers were not Members of the United Nations. Also, it was doubtful whether the

great Powers would consent to give the United Nations considerable powers if their

vote had no more weight than that of a small country. The United Nations was not

in a position to give assurances that the ocean fioor would be used exclusively
for peaceful purposes. Furthermore, it was not certain that the Organization was

capable of performing that kind of task well.

In the view of the Government of Malta, the exploitation of resources was

only one of the objectives of a body administering the sea-bed under an

international régime. Another priority objective would be scientific research.

However, considerations arising from the balance of power between States would be

of utmost significance and could militate against the establishment and smooth

running of an efficient international system. The internstional body should

therefore be equipped to prevent activities in the deep seas which might destroy
present power relationships. .

It should likewise not be forgotten that the oceans constituted a global

biological system which dld not respect boundaries. Hence, the competence of any

internatronal machinery should extend to the whole marine environment on a world-
vide scale. Its powers would not necessarily be the same in all places. 1In
vaters within the territorial sovereignty of a State, it could only provide advice,
and ~ven then only at the request of the State concermed. It would have to '
take account of existing laws and agreements and confine itself to co-ordinating

national activities. For that purpose, it would be useful to have a single body,

e
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as was recommended by the United States National Academy of Sciences. In the
regions beyond the limits of national jurisdiction, the international machinery
should not conly allocate exclusive rights to the development of mineral resources
but should also act in an administrative capacity. -A substantial portion of the
benefits from the development of the sea-bed should, of course, accrue to the

" developing countriéé. ‘

It was important for the sea-bed to be devoted exclusively to peaceful
purposes, and that guestion raised delicate and complex issues. His country noted\.
with interest the draft convention submitted by the Soviet Union, which
incorporated provisions for verification and in;pection taken from the Antarctica ‘
Treaty. If the Soviet approach should be found insufficilent, it was to be hoped
that the ma jor Powers would consider concluding some novel form of arms-control
agreement, adapted to sea-bed conditions, in which an ihternational body would
play a vital role.

*+ A body with diverse and wide powers could not be established unless the *
maritime Powers and the developing countries alike were assured that it would not
act against their vital interests. The problem could perhaps.be solved by giving
a voice to all States, while at the same time recognizing the special role both of
the States which had special responsibilities under the terms of the Charter and
of two or three other’States. A solution to the problem was complicated as well as
facilitated by the fact that land-locked States and States confined to closed seas
had common interests which cut across traditional groupings in the United Nations, i

His delegation had not attempted to give an exhaustive analysis of the problen.
The study of the functions that an international body would perform certainly came
within the Sub-Committee's terms of reference, but it could not be undertaken
until other important questions, such as the legéi principles involved and the
determination of the approximate extent of the area to which they were to be
applied, had been studied. ' .

Maltavpoped that the members of the Sub-Committee would not become entangled
in procedural discussions But would take the opportunity offered to them of making

an historic contributicn to world order in the interest of their own countries,

Mr. CARTER (United States of America) said his delegation, and he assumeq

other members of the Committee, would carefully study the important statement

[ens
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by the representative of Malta and the proposal contéined in it.>lHis delegation
continued to believe that the internmational community should not be subjected to

a race-to grab and hold the ocean floor. All delegations had admitted that there
existed an area of the sea-bed which lay beyond the limits of national jurisdiction.
The Committee could prcmote international co-operation by attempting to obtain an
agreed boundary and a system of aéreed arrangements for that area. In the |
meantime, States should exercise restraint in actions which could prejudice the
eventual decisions on thbse issues, but nothing should be done to preclude the
exploration and use of the sea-bed while the efforts to arrive at internainnal

. {
agreement continued.

Mr. MIADEK (Czechoslovakia) said he subported the opinion that it was
now possible to agree upon some basic principles with a view to encouraging
international co-operation in the exploration and exploitation of the sea-bed and
the ocean floor beyond the limits of national jurisdiction. The Czechoslovak
~ delegation proceeded from the basiclconCept of "the common interest of mankind",

A the term "interest" being preferable to the term "heritage", which might give rise
to serious difficulties in the formulation of legal norms. That concept differed

from the concepts of both "res nullius" and "res ccmmunis", since it implied that

the area constituted a subject of common use by the international community which,
by its collective activities, aimed &t the benefit of all its members. Moreover,
it excluded the direct application of current international law, which sanctioned
the unrestricted exploitation of the,rescﬁrces of the area in question. Special
importance should be attached to the principle of the use of the sea-bed
exclusively for peaceful purposes. In that connexion; the General Assembly in
operative paragraph 3 of resolution 2L6T A (XXIII) had called upon the Committee to
take into account the studies and'international}negotiations being undertaken in
the field of disarmament. His delegation fully supported the prOpOSal submitted by
the Soviet Union in the Ccmmittee of Eighteen to prohibit any military use of the
sea-bed. In the final analysis, the principle of the ccmmon interest of mankind
should lead to the use of the rescurces of that area in the interest of mankind as
a whole, irrespective of the geographical lécation of States and taking into .
account the special interests and needs of the developing countries. That called

. . ’ . e - . . "
for close international co-operation.. Similarly, "the ccmmon in*erest of mankind

[eee
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reQuired that the résults'of scientific activities relating to that area should be
made available to other States. Furthermore, exploration activities could not
justify the appropriation of any resources that were discovered or their
unrestricted exploitation. It was important to guarantee the traditiocnal freedcm
of the high seas,. and espe01ally to affirm that any damage caused must entail
liability because existing 1nternat10nal instruments were 1nadequate in that
respect. His delegation felt that the boundaries of the sea-bed area situated

. outside the limits of national jurisdiction should be determined as soon as
possible. To prevent further expansioh of continental shelfs in the meantime he
supported in principle the ideas on "freezing" of claims of coastal States or
'surréndering them or such as were contained in the proposal submitted by the
representative of Malta (A/AC.lBB/ll);

In the light of those diverse elements, it would be desirable for the ILegal
Sub—Committée to adopt the following basic principles: (1) There existed an area
of, the ocean floor and the subsoil thereof beyond the limits of national
Jjurisdiction, énd the boundaries of that area must be precisely defined. o
(2) No State could claim or exercise sovereign rights over any part of that area,
and that area 'could not be subject to any form of épprOpriétion.‘ (3) The
" exploitation and use of that area should be undertaken for the benefit of mankind
as a whole, irrespective of the geographical location of States and taking into
account the special interests and needs of the developing countries. (L) The
4freedom of scientific research and exploration in that area must be guaranteed.
(5) Activities undertaken in that area must not impair the freedcm of the high
seas., (6) Any damage caused by States engaged in the exploration, use or
exploitation of that area must entail liability. (7) Without prejudice to 1ts
eventual delimitation, the ocean floor should be used exclusively for peaceful

purposes . ’ o : : ~
. /

- Mr. HOLDER (Liberia), expressiné his satisfaction that the proposal made
by the Maltese delegation in 1967 had resulted ini the esteblistment of the Ad Hoc
Ccomittee and later of the present Ccmmittée, seid that immediate action must be
taken to clear up the confusion and uncertainty caused hy’the 1958 Conventiqn on
the Continental Shelf. As hig delegation had already observed in the Ad Hoc
Committee, international law must develop in order to take into\account any new

el
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needs or interests which arose. At the present time, it appeared that the members
of thé Sub-Ccmmittee were agreed on the following points: (a) there existed an
area of the sea-bed which lay beyond the limits of national jurisdiction; (B) 511
‘States, whether coastal or land-locked, developed or developing, should be able,
directly or indirectly, to benefit from the opportunities and resources of that
area; (c) controversy among States arising from claims to, or appropriation of,
the sea-bed should be avoided; (d) steps must be taken to ersure that the area was
used exclusively for peaceful purposes; (e) every kind of pollution must be avoided.

His delegation felt that the programme of work could be divided into two parts.
Part I would comprise paragraph (1), concerning legal status, and part II would
relate to the uses of the area in question and would include paragraphs (2) to (7).
The paragraphs of part II could be subdivided into positive principlesr |
(praragraphs (2), (4), (5) and (6)) and principles involving prohibitions
(paragraph (3) and the first part of. paragraph (5)). Consideration of part I,
concerning legal status, was seriously complicated by the lack of precision of
article 1 of the 1956 Convention on the Continental Shelf; it should be remembered
that, in accordance with article 13 of the Convention, fhatiﬁnstrument was subject
to review in June 1969. For the moment, delegations appearéd to be agreed on the
following principlesAwith regard to part I relating to legal status: (a) there
existed an area of the sea-bed which lay beyond the generally recognized limits of
national jurisdiction; (b) that area was the common heritage of mankind; and {c) no
State or group of States could claim or exercise sovereign rights by any means over
any part of that area. ) |

With regard to part II, it appeared that the Sub-Ccmmittee was agreed on the
following principles of a positive nature: (a) the exploration and exploitation ‘
of the sea-bed beyond the 1limits of national jurisdiction should be undertaken for
the benefit of mankind as a whole (irréspective of the geographical location of
States and taking into account the special interests and needs of the developing
countries; (b) activities in that area should be conducted in accordance with
international law, including the Charter of the United Nations; (c) without
prejudice to the provisions of paragraph (b) above, freedom of scientific research
should be guaranteed without discrimination; and (d) activities carried out in that

area should not infringe existing rights and freedcms of the high seas.

Jons
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The following restrictive principles also appeared to have been agreed on:
(2) the sea-bed beyond the limits of national jurisdiction must be used exclusively
for peaceful purposes; and (b) any pollution or other hazard resulting frcm the

use: of the area must be avoided.
His delegation hoped that the Sub-Committee would, after making any necessary

]

amendments,\be able to adopt the above-mentioned principles.

Mr. CABRAL de MELIO (Brazil) proposed that the text of Mr. Pardo's

N

statement should be circulated as a Sub-Committee document.

Mr. ZAPOZHNIKCV (Secretary of the Committee) pointed out that the

proposal made by the representative of Brazil had financial implications.

Mr. YANKOV (Bulgaria) proposed that the delegation of Malta should make

arrangements to have the text of Mr. Fardo's statement circulated.-

Mr. PARDO (Malta) said that his delegation would endeavour to do so.

The meeting rose at 5.45 p.m.

~
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CONSIDERATION OF QUESTIONS CONTAINED IN THE FROGRAMME OF WORK (A/AC.138/5C.1/3)
(continued)

.

Mr. EVENSEN (Norway) said there was no doubt that the basic principles of r
international law were applicable to the deep ocean floor and its subsoil.
However, those principles, even when supplemented by the United Nations Charter,
\ were still too vague, rudimentary and general and must be further elaborated and
supplemented to take account of the new situation resulting from current problems
and technical progress. In that connexion, he recommended a cautious approach and
stressed the need to begin by formulating a set of basic principles. The principles
contained in the report of the Ad Hoc Committee (A/7250), and especially the set of

"set (b)", would serve as a useful basis for

principles on page 19 referred to as
the discussion at the Committee's current session.

There were already a number of rules of international law that were applicable
to the deep oceaﬁ floor and its sub-soil, and those rules showed that the
[occupation theory was unacceptable and untenable. It was legally untenable because
it was irreconcilable with the principle of the freedom of the seas: it would be
naive to assume that occupation of the ocean floor would not extend in some form
to the sesa above; Like the air and the sea, the deep ocean floor had always been
congsidered in theory and in practice to belong .to mankind as a whole. The
occupation theory was likewise untenable from the political point of vieﬁ, for it
would provoke a race to occupy strategic positions and to exbloit accessible
natural riéﬁes.

The same legal principles invalidated the coastal State theory, according to
which the oceans would be divided among the St@tes having access to the sea. The
recently developed concept of national continental shélves giving a reserved zone
of limited extension to the adjacent coastal States corroborated those cénclusions.
The coastal State theory was politically unacceptable, for it would lead to an
vnequal distribution of natural rickes that might have disastrous conseguences.
Furthermore, it would be unacceptable to the land-locked countries and to countries
which had an unfavourable geographical situation.

The legal principle which was set out in article IL of the Outer Space Treaty

bf 27 .January 1967 and which prohibited national appropriation should also be

R
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applied to the deep ocean floor and its subsoil, That principle had always been
a basic one in the law of mankind but had been explicitly formulated only as a
result of the current technical revolution.

It was generally agreed that there was an area of the ocean floor beyond the
limits of national Jjurisdiction, and the Sub-Committee should record that agreeméﬁt
in some suitable form.. Paragraphs (1) and (4) of the "" principles. (4/7230, p. 19)
could serve that purpose, particularly paragraph (&) which closely followed the
wording of article IT of the Outer Space Treaty. B )

International law nathrally applied to the area thus defined. The principle
of the freedom of the seas, including freedom of navigation énd freedom of fishing,
alread& existed. Interference with thosé\activities would be contrary to
international law. Other useful guidelines could be found in the United Nations
Charter, particuiarly Article 1 (4) and Article 13, and Chapters IX and X,
especially Articles 55 and 56. ;

At the present stage, the Sub-Committee could use the wording of paragraphs (5)
and (7) of the "o" principles or that of paragraphs (3) and (6) of the "a"
principles, on pages 19\and 18, respectiveiy of the Ad Hbc Committee's report.'

The wording of parégraph (5) of the "b" principles corresponded closely to that of
section A, paragraphv(h), of the Sub-Committee's programme of work (a/AC.138/8C.1/3),
and with some minor amendments could serve as the basis forvthe formuiation of the
principle. The wording of paragraphs (4) and (5) of the "a" principles was

perhaps too explicit at the present stage of the debate; the wording of

paragraph (3) of the -"b" principles seemed more realistic. The ideas expressed in
paragraph (6) of the "a" principles desefved consideration. The wording of
paragraph (7) of the "b" principles could be made clearer and be used for section A,
paragraphs (6), (7) and (8), of the programme of work. He would refrain from
‘referring to paragraph (3) of the programme of work until the results of the Geneva
negotiations became available. :

In order to ensure the success of the Sub-Committee's work, it was first
necessary to define the boundaries of the area of the.sea-bed and the ocean floor
beyond the limité of national jurisdiction. That task was complicated by the
ambiguous definition of the area subject to national jurisdiction given in

article 1 of the Convention on the Continental Shelf.

[ee-
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The idea that it would be premature at the preSenﬁ'stage to seek to define
those boundaries because they would depend on the régime to which the international
area would be sﬁbject might lead the Sub-Committee into the vicious circle of
likewise not wanting to define the régime applicable to the area in question before
having defined the boundaries of that area. In any event, caution was celled for so
long as thé replies to that question had not crystallized.

With regard to the Maltese draft resolution (A/8C.138/11), he thought that
many delegations might be opposed to the proposal that the 200-metre isobath should
constitute the outer limit’of the continental shelf, even if it were combined with
a certain distance from the shore. Techni?al developments had already gone too
far for that.

The idea that rocks and islands without a permanent‘seftled population should
be disregarded might not command general support, for it was contrary to the
generally accepted interpretation of international law. It was perhaps premature
to request the Secretary-General to undertake consultations with a view to
convening an international conference, and the Committee should be given the time
to complete its difficult task. His delegation doubted the advisability of adépting;
the Maltese draft resolution at the present stage.

In conclusion, he séid that the Sub-Committee should first of all try to
formulate the legal principles set out in section A of its programme of work so that

~they could be submitted to the Geaeral Assembly at its twenty-fourth session. The
pfoposals submitted by Czechoslovakia and Liberia, together with the principles set
out on pages 17-19 of the Ad Hoc Committee‘é report (A/7230) would constitute an
excellent bagis for that work. To that end, a formal or informal working group
could be established, which would continue its work until the Committee's August
session and might be able to reach a provisional agreement. Armed with those
principles, the Committee could draw up draft conventions, draft recommendations
and so on. Only when that had been done, would one or more international

conferences be convened, after consultation with Member States.

. { . R
The CHAIRMAN suggested that the list of speakers should be ¢losed at
6 p.m. that day.

It was so decided.

‘/...
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Mr. SMIRNOV (Union of Soviet Socialist Republics) stressed the need to
consider the multiple legal aspects of the question of ﬁh@ éea—bed and the‘oceanr
floor beyond the limits of national jurisdiction in close connexion with existing
international law, includihg the United Nations Charter. It was neceésary to take
account of practical reguirenments and\of the consequences of the application in
the modern world Qf certain concepts of Roman law. In establishing a Committee
to deal with that question, the General Assembly'had sought above all to contribute
to international co-operation in matters relating to the ocean for the good of
mankihd, and to find an equitable solution to the problen. '

Curing previous discussions, the concepts of "res nullius" and “res communis"

had been mentioned (A/7230, p. hlh). Some delegations had preferred the concepi
of a "common heritage of manikind", which precluded the appropriation by a State
of any part of the ocean floor beyond the limits of national jurisdiction. The
essential guestion was therefore to determine who owned the ocean floor.

The concepts derived fron Roman law were coﬁtrary to international law.
The concept of "res nullius", which denied the existence of any law applicable to
the high séas, would make it possible to occupy a space: wvhich belonged to no one
and to extend to that space the concept of ownership, an action that would be

incompatible with the freedom of the high seas. The concept of "res communis”

was inapplicable in practice, for, if the high seas were subjéct to the authority
of all,Std%es as a whole, no step could be taken withoutv the consent of all
States. .

The ‘existing law of the sea was based on the principles and norms of
international law. The International Iaw Commission and the 1958 Genevé
Conference on the Law of the Sea had sought to define the status of the high seas
without specifying to whom they belonged or who exercised authority over them.

According to the Convention on the High Seas, those scas were open to all
nations, and no Staée could validly purﬁort to subject any part of them to its
sovereignty (article 2). That Convention allowed all States to use the high seas
on equal terms, a practice which was in conformity with international law. The
USSR, which was a party to that Convention, applied the pfinciples and norms which

it set oute.
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His delegation believed that the Sub-Committee should not try to establish
a special legal status based on the concept of the common heritage of mankind
because that concept ran counter to existing norms and principles. It was incorrect
to say that international law was narrow and obsolete, since, being founded on
the United Nations Charter, it provided the basis for relations among States in
~all spheres, including outerx space, the oceans and the atmosphere. To create
a special legal status for the sea-bed would amount to acknowledging that a
legai."lacuna" éxisted and that the status of the sea-bed and ocean floor should
be different from that of the superjacent waters of the high seas, |
‘The 1958 Conference on the Law of the Sea had rejected a Brazilian proposal
to exclude the sea-bed and ocean floor and the subsoll thereof from the high seas
and had explicitly mentioned the freedom to lay submarine cables and pipelines,
The concept of a common heritage of mankind appeared to have been evolved with
a view to preventing.the appropriation of the ocean floor by certain States, but
it was neither realistic nor practical. On the other hand, a practicable solution
' based on international law would be proYided by applying the principle stated
in afticle 2 of the Cdnvention on the High Seas. ,

Many States were concerned about a possible de facto division of fhe ocean
floor among coastal States; and that was why it had Dbeen tho&éht necessary to
clarffy the definition of the continental shelf as set out in the 1958 Convention
on that subject. His delegafiom believed that that gquestion merited consideration,
without necessarily agreeing wit': the interpretations of article 1 of that
Cdnvention which had been advanced in the Sub-Committee.

His delegation did not believe that any legal ﬁlacuna" existed in the case
of the sea-bed and ocean floor, and it\had already proposed'that the Sub-Committee
should consider the question of the application of international law and the
United Nations Charter to that environment. He wished to draw thE attention
of the Sub-Committee to document A/AC.135/19/Add.l, which enumerated most of

the principles and norms of.international law applicable {o the sea-bed and the
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ocean floor, including the freedom of the high seas, which was confirmed by the
1958 Convention on the High SéasJ the 1963 Treaty banning nuclear weapon tests
and the Antarctic Treaty of 1959. . Article 3 of the Convention on the High Seas
gave land-locked States the same freedom-as coastal States, and article 2L
specified the signatories' obligations with regard to pollution. The same
Convention dealt with the laying of submarine cables and pipelines and to
freedom of scientifiic research.

In view of all those examples, it was impossible {0 say that international
law was only partly applicable to the sea-bed and the ocean floor. The-
activities of States in that environment should not be prejudicial to the freedom
of the high seas as it related to such matters as shipping, fishing, the
protection of biological resources and scientific research. For safety reasons,
States were required to give notice of their under-sea installations, which
could not be placed on routes where shipping traffic was heavy, such as, in
particular, the approaches to straits.

He peinted out that the Convention on the High Seas was not restrictive in
its application to 5cientific research and that the International Law Commission
(A/3159) had cited freedoms other than those mentioned in the Convention. Respect
for international law was a prerequisite for the progress of research in the
interests of mankind. That principle had been reaffirmed in the Ad Hoc Committee's
report (A/7320, para. 20). The General Assembly had given the same interpretation
when it had supported the idea of an International Decade of Ocean Exploration.
The general principles of the United Nations Charter were also applicable,

In short, his delegation believed that the activities of States on the
sea-bed and ccean floor should be in ccenformity with international law and the
United Nations Charter. That principle had already been applied to the
exploration and exploitation of outer space (1965 Declaraﬁion, para. 4, and
1967 Treaty, article III).

The same reasoning applied to the continental shelf because the rights of
coastal States could not be dissociated from those of States which were acting

in exercise of the freedom of the high seas.
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His delegation had listened with interest to the statement by the
representative of Malta and reserved the right to reply at a later stage to that
representativels cobservations concerning the socialist States in order to avoid

any misunderstanding which might arise from inaccurate interpretations.

Mr. SULEIMAN (Libya) said that the creation of an international framework

for the disciplined and peaceful exploitation of the resources of the sea-bed
and ocean floor beyond the limits of national Jurisdiction was a matter of the
highest priority in view of the potential dangers which night arise if such
exploitation was conducted without legal safeguards for the interests of all
countries. With regard to the legal aspects of its work, the Sub-Committeels
function was, in fact, to legislate. Its activities embraced not only the
definition and delimitation of the geographical area in question but also
fundamental political and juridical problems which were the very foundation of the
law of nations and which affected the national sovereignty of States, the direct
interests of sovereign States or groups of States in the economic and political
spheres and their security. His delegation hoped that the Sub-Committee would be
able to reach agreement on a set of principles on the following lines: (l) the
existence of an area of the sea-bed and ocean floor under the high seas and
beyond the limits of national jurisdiction; (2) exploitation of the resources of
that area for the common benefit of mankind, taking into account the special
interests and needs of the developing countries; (3) administration and control
of the resources of the area by some kind of competent world machinery under

the auspices of the United Nations; and (4) use of the area exclusively for
peaceful. purposes. With regard to the last-mentioned principle, the Moscow
Treaty of 1963 which banned, inter alia, the testing of nuclear weapons under
water, was an important step towards its implementation but, in addition, would
logically require the following measures: (a) prohibition of the establishment of
military installations and the placing of weapons of mass destruction in the area;
(b) prohibition of the emplacement of any object containing nuclear weapons and
the stationing of such weapons on the sea-bed or its subsoil; and (c) prohibition
of the establishment of military bases, installations or fortifications, and of

the testing of any type of weapon on the sea-bed.
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Furthermore, the principle that all States had the right to carry out
scientific research and exploration activities on the sea-bed and ocean floor,
without fhereby acquiring an exclusive right to economic exploitation of marine
resources, was unquestionably valid. Also, all activities in connexion with the
exploration and use of that area should be carried out in accordance with the
relevant regulations on the prevention of marine pollution and the conservation
of the living resources of the sea. In that respect, his delegation hoped that
international measures would be taken to control pollution.

The Sub-Committee should recommend that the definition of the continental
shelf contained in the 1958 Geneva Convention should be clarified under the
auspices of the United Nations. The issue in that regard was a political rather
than a lezal one. His delegation fully supported the proposal on that subject
contained in the Maltese draft resolution (A/AC.138/11).

Mr. BALLAH (Trinidad and Tobago) said that his country, which extracted
sizeable gquantities of oil from submarine areas, had a special interest in seeing
the work of the Committee brought to fruition and therefore believed that its work
should proceed with caution. His delegation had no doubt that some international
arrangement or machinery would be established but was not sure whether it would
come in good time or whether it would be adequate. It intended to give careful
study to the proposals submitted by the Maltese delegation at the previous meeting
of the Sub-Committee, and it would do so in the light of the report on the
establishment of international machinery which was to be submitted by the
Secretary-General in accordance with General Assembly resolution 2467 (XXIII).

The drafting of legal principles and norms for the area in gquestion should be
closely linked with consideration of the type of international machinery needed for
supervision and regulation.

His delegation believed, in common with the Australian delegation, that the
Committee should begin by considering principles, which, however, should not be too
general in character. With regard to the two sets of principles - sets (a) and
(b) - which had been sutmitted to the A3 Hoc Committee in 1968 (A/7230, para. 88),
there seemed to be no fundamental difference between them. His delegation
preferred set (a), however, because it was more comprehensive and more precise.

Also it covered a wider range of contingencies than set (b), the vague and flexible
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wording of which might later lead to conflict. It was to be hoped that a
consensus could be achieved on an acceptable formulation. As the representative
of Norway had suggested, a small working group representing the different points
of view could perhaps be convened for that purpose before the end of the current
session.

His delegation considered it pointless to include in a draftv declaration the
self-evident statement that there existed an area of the sea-bed and ocean floor
and the subsoil thereof under the high seas that was beyond the limits of
national Jjurisdiction. A matter of greater importance was to embody in such a
declaration the principles relating, respectively, to the concept of a common
heritage of mankind; the use of the area exclusively for peaceful purposes; the
carrying-out of activities in that area for the benefit and in the interests of
mankind so that the results of exploitation might be used for the economic,
social, scientific and technical progress of the developing countries through
appropriate international machinery; and, the observance in the exercise of those
activities, of certain guidelines ained at protecting the legitimate interests of
States, with due regard for the freedom of scientific research. With regard to
the principle concerning the use of the area exclusively for peaceful purposes,
his delegation welcomed the proposal for the demilitarization of the sea-bed,
which had been made on the initiative ¢f the Soviet Union in submitting its draft
treaty to the Disarmament Committee. As to the comments made by the delegations
of France and Japan concerning the concept of exploitability as defined in the
1958 Convention on the Continental Shelf, he believed that the delimitation of
of the continental shelf should be made more specific, but he did not feel that
the Sub-Committee's study of the appropriate international machinery should be
suspended pending a review of the Convention. With regard to section 4,
paragraph (2) - applicability of international law, including the United Natioas
Charter - of the Sub-Committee's programme of work, his delegation, like the
delegations of Brazil and Kenya, counsidered that the absence of legal provisions
applicable to the sea-bed should be remedied without delay. It believed, in
particular, that the principle of the freedom of the high seas could not be

extended by analogy to freedom of exploration and exploitation of the sea-bed.

/...
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Mr. ZEGERS (Chile) pointed out that the Sub-Committee, in adopting its
programme of work, had confirmed the priority given by resolution 2L67 A (XXIIT)
to the elaboration of principles and norms for a legal régime applicable to the
sea-bed and ocean floor beyond the limits of national jurisdiction. It was
therefore not necessary for the Sub-Committee to establish mathematically, as
some delegations had suggested, an area subject to very general rules that would
expose 1t to unrestricted exploitation by countries which were technically and
economically capable of exploiting it. In his opinion, section A, paragraph (1),
of the programme of work, dealing with the legal status of the area, was a
logical premise for the elaboration of the principles and norms which were to be
established, and not a framework for discussing the question of the limits of the
area. In that connexion, he endorsed the conclusions of the Brazilian delegation,
which had shown quite clearly that there was no lex lata on the subject. On the
other hand, the concept of a "common heritage of mankind" applied by India and
Malta to the resources of the sea-bed and ocean floor provided a basis for drawing
up a legal status that corresponded in every respect to the objectives of General
Assembly resolution 2340 (XXII). The corollaries of that concept were
non-appropriation of the area in question and the application to the activities
carried on there of an international régime defining the applicabvle laws and the
conditions necessary for the exploration and exploitation of the area for the
benefit of all mankind and, especially, of the developing countries.

He proceeded to review the provisions of the "a'" principles included in the
Ad Hoc Committee's report (A/7250, pp. 17-19), which vere in line with the idea
of a common heritage ofAmankind and which he considered to be much more complete
than the other drafts submitted. The cousequences to be drawn from the above-
nentioned coucept were duly defined there, first with regard to non-appropriation
(principle 1), and then with regard to the application of an international
régime to the activities carried on in the area (principles 4 and 5). In that
connexion, his delegation felt that unrestricted exploitation of the area should
not, as had been suggested, be authorized until there existed not only provisions
ensuring the participation of the world community but also elementary measures
for the conservation of resources and for the prevention of damage that might be
caused to coastal States. The "a" principles also dealt with fundamental

questions, such as international liability and the conservation of marine faune

- and flora (principle 6), concerning vhich the Icelandic delegation had made some

/o
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very positive proposals, as well as protection of the interests of coastal States
and of the producers of raw materiels, who would certainly be affected by the
exploitation of the sea-bed. The "a" principles also rightly stated the need forxr
using the sea-bed exclusively for peaceful purposes, concerning vhich the Soviet
" delegation had made an important statement, and the principle of exploitation for
the benefit of mankind (principles 2 and 3). In his opinion, the Sub-Committee
should ‘take the "a" principles as the basis for elaborating a set of principles.
In viewv of the statements made during the discussion by some delegations
concerning the guestion of the delimitation of the area, his delegation felt it
necessary to recall why that question fell beyond the terms of reference of the
Sub-Committee. The delegation of Malta had, moreover, noted in its most recent
statement that delimitation should form the subject of a new conference on the lav
of the sea with reférence to the continental shelf. The limits of the existing
Jjurisdictions were determined or could be determined, and they were set out in
Secretariat documents which could, as necessary, be brought up to date. Those
documents established, in particular, that his country's national jurisdiction
extended 200 nautical miles frow the coast. His delegation would have difficulty
in agreeing to that matter being discussed by a committee whose task was to
consider the area not subject to existing jurisdictions. Furthermore,
consideration of the question whether or not the Committee should study the limits
of the area had been prejudicial to the discussion on principles to the extent that
it jeopardized the chances of achieving positive results -at the present session.
One thing which was certain was that the text forming the basis of the work
being carried out in that matter, namely, Genefal Assembly resolution 23L0 (XXII),
established that the area under consideration was that situated beyond the limits
of "present" national jurisdiction. The same wording had been adopted in the
title of resolution 2467 (XXIII) and the first three preambular paragraphs of
that resolution referred to resolution 2340 (XXII). If the wording used to
describe the area in the operative part of resolution 2467 A (XXIII) did not
include the word "present", the reason was that it was an abbreviated form,

identical, woreover, to that used to describe the 1968 Ad Hoc Committee.
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The drafters of the final version of resolution 23Lk0 (XXII) had unquestionably

intended to limit the scope of their text to the area lying beyond the limits of
existing national jurisdiction. With regard to resolution 2467 A (XXIII), he
recalled that the sponsors of the draft, numbering about sixty, had formally
rejected a proposal that the Committee's terms of reference should inciude a study
of the limits of that area. His delegation, as a sponsor of the draft, had stated
in the General Assembly at the time of the vote that the expression "beyond the
limits of national jurisdiction" should be understood to mean present national
jurisdiction, and thus referred to the limits of existing jurisdiction. As the
Committee’s terms of reference had been laid down in that way, he reserved the
right, if necessary, to raise the question of adhering to them, even though he

did not wish to contest the right of any delegation to speak on matters which it

considered relevant.

Mr. SCIOLLA-LAGRANGE (Italy) said that an equitable and reasonable

solution to the problem of the exploitation of the sea-bed and the ocean floor
beyond the limits of national jurisdiction should be based on two fundamental
principles, namely, the freedoms of the high seas, on the one hand, and a positive
concept of human solidarity, which was the corner=-stone of current international
law, on the other. His delegation welcomed the progress made to date, and was
particulariy gratified to note that agreement had been reached on a nunber of
points, including the following: +that there was an area beyond the limits of
national Jjurisdiction; that exploitetion of the sea=bed and the ocean floor must
teke place within the framework of rules established by the international
community; that there could be no claims to sovereignty by States; that
international law and the United Nations Charter must be respected in that area;
and that the area must be used exclusively for peaceful purposes.

His delegation believed that meaningful progress could be made with a view
to expanding what might be called - using a term familiar to the Ccmmittee in
another context - a "common heritage" of principles. It regarded the "b" principles
set cut in the Ad Hoc Committee's report to the General Assembly (A/7230, p. 19) as
vital in that respect. The individual problems should not be considered in
isolation; on the contrary, the question should be apprcached as a whole. For
example, in view of the possible implications of the quéstion for the econcmic,
sceial and political interests of States, no progress would possibly be made with

regard to the delimitation of the area unless the reciprocal rights and obligations
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of States in the area were precisely defined. The same was true of the problems toO
which certain delegations attached particular importance. With regard to the

problem of enclosed and marginal seas, his delegation rad already drawn attention to
the scientific differences between various submarine areas and the rced to try to
establish a special régime for those areas. Although the formulation of such a
régime would of course depend on the progress of work on the general régime, the
search for solutions must continue.

His delegation had listened with great interest to the statement of the
representative of Malta introducing the Maltese draft resolution (A/AC.lBB/ll).
Although it was not at present in a position to comment on the draft resolution,
it would carefully consider the text, its score and its possible effects on the
trends of thought which his delegation had already noted with satisfaction during

the Sub-Committee'!s proceedings, in the light of the criteria which he had stated.

Mr. OULD HACHEME (Mauritania) asked how the developing countries would

fare in the future with regard to both their territorial waters and the waters

beyond the limits of national jurisdiction. Those countries, many of which did
not possess an adequate fleet or striking force, were often unable to enforce
respect for those areas. During the debate, his delegation had already eniphasized
the need to take into account the needs of the developing countries. That question,
which had been raised by the Kuwaiti delegation and supported by several other
delegations, was now included in the Sub-Committee's programme of work. His
delegation had submitted a proposal to the effect that the problem of the protection
of the territorial waters and the waters beyond the limits of national jurisdiction
of the developing countries should be mentioned in the relevant paragraph of the
programme of work. In that connexion, he drew attention to the seventh preambular
paragraph of General Assembly resolution 2467 (XXIII) and expressed the hope that
'the Legal Sub~-Committee would mention the question of the need to protect the
interests of the developing countries in its report to the plenary Committee. The
legal status of the sea had always been a source of concern to mankind. Neither
the League of Nations nor the 1958 and 1960 Geneva Conferences on the Law of the
Sea had succeeded in formulating a definition sufficiently precise to resolve the

problems involved once for all. The Legal Sub=-Committee therefore had a

/..
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particularly important role to play, and it should make every effort to examine the

question in detail before reporting to the plenary Committee.

Mr. BEESLEY (Canada) said that he proposed to make some observations in
the context of the principles laid down in the Geneva Convention on the Continental
Shelf, relating mainly to paragraphs (1), (2), (6) and (7) of the programme of

work. Apart from the traditional concepts of res nullius and res communis, there

was very little law governing the exploration and use of the sea~bed and ocean
floor and the subsoil thereof. However, the Truman declaration of 1945 had begun
a new trend in the field which had resulted in the formdlation, in 1958, of the
Convention on the Continental Shelf. With the exception of certain national laws
and regulations, and a few other bilateral and multlilateral conventions, that
Convention was now the only coherent embodiment of international law in the field.
The comments he proposed to make on the 1958 Geneva Convention would be an attempt
to make a detached analysis of its strengths and weaknesses.

Article 1 of the Convention contained a definition of the term “continental
shelf" which gave rise to three main problems: (a) the ambiguous nature of the
concept of adjacency; (b) the lack of precision with regard to the extent of
territorial waters; (c) the fact that the second criterion used to define the
outer limits of the continental shelf over which a State could exercise certaln
rights = namely, a depth of 200 metres - did not necessarily correspond to the
actual extent of the continental shelf of some countries, such as Canada; moreover,
contrary to the view held by the drafters of the Convention, it now seemed that
it would be possible in the near future to exploit the resources of the sea-bed at
depths of more than 200 metres. If that was so, one might wonder whether the
second criterion laid down in the Convention, which permitted the exploitation of
the natural resources of the said areas when the depth of the superjacent waters
admitted of such exploitation, did not link the delimitation of the jurisdiction of
States too closely to‘technological progress. |

The Geneva Convention on the Continental Shelf did not deal with the problem
of the utilization and exploitation of the sea=bed and the ocean floor; hence, the
principles it laid down were usually assumed to have a 1imited area of application.
Nevertheless, authors, such as Professor Oda of Japan, thought it could be inferred

from the principle relating to the exploitability of resources which he had

/...
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mentioned that "... all the submarine areas of the world have been theoretically
divided among the coastal States at the deepest trenches". However, it would seem
that that interpretation had been generally rejected and that now, on the contrary .
it was generally accepted that there was an area of the sea-bed and ocean floor

and the subsoil thereof underlying the high seas which lay beyond the limits of

- national Jjurisdiction. Canada whole-heartedly supported that proposition, which
constituted the first of the "b" principles (A/7230, p. 19). In that connexion,

he would recall the position of the Canadian Government, which was that the legal
boundary of the continental shelf might be set at such a depth as might satisfy
foreseeable practical prospects.af exploitation of the natural resources of the
sea~bed adjacent to a particular State.

In the view of his delegation, article 2 of the 1958 Geneva Convention
implicitly limited the sovereign rights that could be exercised by a State over
the continental shelf adjacent to its coast. The precise nature of those rights,
which were sovereign and exclusive but did not give rise to ownership (although
that was a right traditionally associated with effective occupation), was a
difficult problem to solve and one of particular importance today, when it had
political and military implications.

The exploitation of the resources of the sea=-bed gave rise to another
difficulty. Unless the relevant law was made clearer, it was likely that the
economic benefits derived from the resources of the continental shelf would be of
such a scope as to constitute a danger to the principle of freedom of the high segas .
In that connexion, article 5 of the 1958 Geneva Convention on the Continental Shel
did not seem to be adequate to permit States to exercise that degreerf jurisdictior
and control which was necessary to pfotect their sovereign rights in the ares of
exploitation of the continental shelf. The link between that question and the
problem of pollution, which was the subject of item 7 of the Sub-Committeels
programme of work, was obvious.

Despite those weaknesses, the 1958 Geneva Convention unquestionably embodied gz
large number of essential rules which would have to remein an integral part of the
law of the sea. Moreover, it must be accepted that the Convention represented

existing international law in that field, however imperfect.
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In the view of his delegation, the basic problems confronting the international
community, and particularly the Committee on the Peaceful Uses of the Sea-Bed and
the Ocean Floor Beyond the Limits of National Jurisdiction at the present juncture,
vere the fol}owing: (a) the need to redefine the area which could remain under
naticnal jurisdiction and the area which was to be placed under an international
régime; in that connexion, the most difficult problem was to select a criterion
more precise than those set out in the Geneva Convention, so that the limits of
national jurisdiction could be determined with greater certainty. The second
problem related to the legal régime to be applied beyond the new limits of national
Jurisdiction, once they had been established. Many theories had béen advanced, the
most widely accepted one being that of international contrcl. However, that theory
posed many quantitative and qualitative problems, and in any event it was still
relatively abstract because, so long as there was no agreed definition of the area
subject to such a régime, no State would be able to develop sufficiently concrete
or specific views on the implications of that régime. As the representative of
Canada had said in a statement in the First Committee on 5 November 1968, his
delegation did not share the fears expressed by some delegations as to the possible
consequences of such a régime. In devising the régime, however, account should be
taken of the practical economic problems of concern not only to Governments but
also to the private entrepreneurs who in some cases would undertake to exploit the
resources of the sea=bed on behalf of States.

He wished to refer next to some questions which were both political and legal
in nature and which he considered particularly important for the work of the Legal
Sub-Committee. In view of the difficulties involved in the delimitation of the area
to be subject to an international régime, his delegation felt that the Sub-Committee
should concentrate first on defining the nature of that legal régime. His
delegation also felt that.it would be difficult to make progress without precisely
defining the area of the sea-bed and the ocean floor beyond the limits of national
Jurisdiction. It was obviously beyond the powers of the Sub-Committee, the
Coumittee, or even the General Assembly to determine the extent of the Jjurisdiction

of any State or group of States. For that reason, the foundations for the
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elaboration of generally agreed principles for the subsequent delimitation of the
area referred to in resolution 2340 (XXII). In that'connexion, his delegation

would emphasize the need for careful preparatory work, including studies by experts,
in order to increase the likelihood of agreement in that field.

Lastly, the Committee should bear in mind that the problems with which it was
dealing were of particular importance to States, which therefore were not prepared
to agree to certain measures that they often regarded as an infringement of their
sovereignty. His delegation had noted with great interest the resolution introduced
by the representative of Malta (A/AC.38/11), but considered that the proposal was
somewhat premature at the present stage, as well as going beyond the mandate of the
Committee. However, it would like to hear the views of other delegations on the

subject.

The meeting rose at 6.25 p.n.
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CONSIDERATION OF QUESTIONS CONTAINED IN THE PROGRAMME OF WORK (A/AC.lSB/SC.l/B)
(continued)

Mr. MARSCHIK (Lustria) said that the discussion at the current session,

and in particular the comments of the new members of the Committee, had increased
the Committee's understanding of the problems involved in promoting international
co-operation in the exploration of the sea-bed and had focused attention on
additional points of interest. He recalled that his delegation had been in general
agreement with the principles contained in set (b) of draft principles set out

in paragraph 88 of the report of the £d Hoc Committee. However, as his delegation
had pointed out in the Ad Hoc Committee, a number of further provisions should

be added in order to provide a coherent and balanced statement., Those should
include the principle that land-locked States should be treated on an equal
footing with coastal States and provisions embodying the principle of liability

in case of damage caused by activities relating to the exploration and use of

the ocean floor., He expressed the hope that the elaboration of an appropriate
declaration of principles would soon be possible,

Several delegations had called attention to the problem of defining the
boundaries of the sea-Bed and ocean floor. It had been asserted that the only
existing legal instrument dealing with the question was the 1958 Geneva
Convention on the Continental Shelf, which, as a result of thé somewhat imprecise
definition of the continental shelf in its article 1, was not of great help
in defining the boundaries of the area in question. While his delegation was
aware of the importance of the problem, it was also aware of the considerable
obstacles to any early agreement on precise, internationélly agreed boundaries.
Possible delays in defining boundariles should not, however, inhibit progress
in the elaboration of legal principles to guide the activities of States in the
exploration and use of the sea-bed. He recalled that similar difficulties had
arisen in reaching agreerent cn the defiriticn of cuter srece and the exact
delimitation of its boundaries both in technical and in conventional terms., It had
none the less been possible to adopt a declaration of legal principles governing the
activities of States in outer space and to codify those principles in the form of
international treaties. He hoped that it would be possible in the same way to agree
on legal principles governing thé sea-bed, even though its boundaries had not yet

been clearly defined.
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In the Committee on the Peaceful Uses of Outer Space,'despite‘initial
difficulties in agreeing on a ccmplete set of legal principles, it had been
possible, after a relatively short time, to reach agreement on two basic principles,
which had subsequently been adopted by the General Assembly in
resolution 1721 A (XVI). Later, as agreement had gradually become possible on a
balanced and coherent set of legal provisions, the Outer Space Committee had
recommended to the General Assembly the adoption of a formal declaration of legal
principles; the latter had been adbpted in resolution 1962 (XVIII). Still later,
after several years of further study in the Outer Space Committee and in its
Legal Sub-Committee, that declaration of principles had served as the basis for an
internatiocnal treaty on the exploration and use of outer space, while certain
principles of particular importance, such as those of gssistance and liability,
had become the subject of separate international agreements.

The same procedure could be followed in regard to the sea-bed. The
deliberatiops of the Economic and Technical Sub-Committee had made clear the urgent
need for certain basic legal principles governing the exploration and use of the
sea-bed. Therefore, even 1f it was as yet’impossible to agree on a full
declaration of principles, the Committee should at least attempt to reach agreement
on certain basic principles which it could recommend to the General Assembly for
formal adoption. His delegation understood the position of those who would
hesitate to recommend only a few basic guidelines in the form of a formal
declaration of principles; it agreed that such a declaration should be a balanced
snd coherent document. However, while awalting the completion of such a
declaration, the Committee could give its preliminary endorsement to those

principles on which agreement was already possible.

_ Mr. YANKOV (Bulgaris) said that, in his delegation's view, the current
session of the Legal Sub-Committee had been both useful and encouraging. The
Chairman had made a valuable contribution by submitting a programme of work which
drevw attention to certain items of great relevance to the elaboration of legal
principles that would promote international co-operation in the exploration, use
and exploitation of the sea-bed beyond the limits of national jurisdiction. The
Sub-Conmittee!s method of work.had brought it closer to agreement on some important

questions and had put it in a better position to identify the differences of opinion

/...
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which still existed on othér points. Efforts should be made to fill the remaining
gaps without delay, but also without any over-ambitious attempts to formulate a
large number of important legal rules all at once.

The programme of work contained two main classes of items, the first of which
concerned the legal status of the sea-bed, and the second the legal régime to be
applied to it. A number of concepts had already been advanced concefning the

legal status of the sea-bed, some of which, such as res nullius, res communis and

res publica, seemed excessively theoretical in nature and of little practical value.
The concept of "first in time, first in right” was equally unacceptable in the view
of his delegation, for it would justify the outmoded doctrine of occupation.

Much had been said about the concept of common heritage, which also represented
a doctrine of civil law applied by analogy in an attempt to determine the legal
status of the sea-bed. Despite the good intentions and idealistic arguments of
those who advanced that theory, the concept of a common heritage could, in practice,
become a mere legal and institutional cover for powerful interests and was likely
in any case to lead to confusion.

The real need was for exploration of the principle of international
co-operation, taking into account the realities of the international situation.

It was essential to establish a framework of generally acceptable rules which would
promote broad international co-operation in the exploration, use and exploitation
of the sea-bed.

In his delegation's view, it would be advisable to determine which aspects of
existing law, both conventional and customary, could provide a legal framework for
the progressive development and codification of modern international law on the
sea-bed. In that connexion, he drew attention to the applicability of the
Geneva Conventions on the continental shelf and the high seas but pointed out that
other applicable legzal instruments snd concepts should not be ignored. The United
Nations Charter provided the general legal principles which should govern the
activities of States in regard to the sea-bed, such as the principles of
sovereign equality, maintenance of international peace and security, pacta sunt
servanda, the peaceful settlement of disputes in conformity with international

law and Jjustice, and the promotion of internaticnal co-operation.
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There was thus no justification for speaking of a legal'vacuum in regard to the
lav relating to the sea-bed. There were, however, gaps and imperfect regulations
vhich had to be dea.t with through further efforts in the elaboration of new legal
principles and noriis.

A number of speakers had pointed out that there was general agreement on the
existence of an area ¢f the sea-bed and the ocean floor beyond the limits of
national jurisdiction, and that idea led to the assertion that such an area cculd
not be subject to national appropriation by claim of sovereignty or any other
means. The fact remained, however, that there was still a need for internaticnally
recognized and agreed boundaries for that area.

Turning to the legal principles which should govern the activities of States
in the exploration and use of the sea-bed, he said that the main prerequisite for
the orderly exploration and development of the resources of the sea-bed was the
prohibition of its use for military purposes. Currently, the most vulnerable
portion of the sea-bed, as far as military uses were concerned, was the continental
shelf, since it was the portion most likely to be used for the placement of military
installations.

In the Ad Hoc Committee, his delegation had pointed out that the Convention on
the Continental Shelf determined the rights of cocastal States for the sole purpose
of exploring and exploiting the mineral resources of the shelf, but it did not
provide for the construction of military installations there. In other words,
the Convention dealt with limited sovereign rights. The use of the continental
shelf for military purposes would inevitably affect the peaceful exploration and
use of the sea-bed whereas any extension of the demilitarized area could not but
serve to advance the peaceful uses of the sea-bed.

His delegation wished to express its full support for the Draff Treaty on the
Prohibition of the Use for Military Purposes of the Sea-bed and the Ocean Floor
and the Subsoll Thereof, which had been submitted by the Soviet Union to the

Eighteen-Nation Committee on Disarmament at Geneva. That new Soviet initiative
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represented a contribution to world peace and could have a favourable effect on
the work of the Committee on the Peaceful Uses of the Sea-Bed. The Soviet draft
treaty referred to the prohibition of the use of the sea-bed for military purposes,
including the emplacement of any kind of weapons and the construction of military
bases, structures, installations, fortifications and other objects of a military
nature. In other words, the prohibition was total in its scope. In addition,

the draft treaty would extend the demilitarized zone to twelve miles from the
coast, and it contained a special provision for verification and supervision,
which would constitute an important guarantee of the treaty's effectiveness.

That instrument not only embodied a general declaration that the sea-bed should be
used exclusively for peaceful purposes, but it also provided a framework for the
implementation of the principle of peaceful use,

There appeared to be general agreement concerning respect for freedom of the
high seas, including freedom of scientific research. The application of that
principle would contribute to the promotion of international co-operation and
would prevent any infringement of the legally protected rights of States in regard
to fishing, navigation, communications, research and other traditional uses of the
high seas,

There also appeared to be considerable support for effective preventive
measures in regard to pollution and other hazards. In his delegation's view,
attention should be given not only to the principle of the responsibility and
liability of States and to the elaboration of generally agreed standards of
security and safety, but also to the question of assistance to persons in distress
and to the elaboration of international arrangements for assistance to and rescue
of aquanauts, The latter question could be the subject of a special study.

Still another important principle was that the exploration, use and
exploitation of the sea-bed should be carried out in the interests of all nations,
without any discrimination and irrespective of the geographical location of States,
taking into account the needs and interests of the developing countries. The
implementation of that principle would enable all nations to benefit from the

development of marine mineral resources.

/
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Between the end of the current session and the beginning of the next,
delegations would have an opportunity to examine the proposals which had been
made and to endeavour to broaden the area of general agreement. His delegation
considered, however, that it would be somewhat premature to set up a working
group, either formal or informal, to elaborate further the points of general
agreement or to formulate principles. The next session of the Sub-Committee would
provide an occasion to explore further the possibilities of reaching agreement on

generally acceptable proposals.

Mr. BADAWI (United Arab Republic) said it was his delegation's hope that
the Sub-Committee would take at least one step forward in its effdrts to define ”
a legal régime governing the sea-bed. He felt that the Sub-Committée had been
confined within the limits set by the Ad Hoc Committee and that, as a result,
it would be difficult to achieve any concrete results at the current session.

The terrain had been explored for approximately two years: the time had come for
something more than exploration.

In the view of his delegation, the first two items of section A of the
programme of work could not be dealt with separately but should be regarded as
complementing each othér. Although the definition of the legal status of the
sea-bed was a new undertaking, certain rules and regulations already existed both
in customary and in international law. Such regulations should not, however, be
applied rigidly; a flexible approach should be adopted, and consideration should
not be limited to existing rules. The provisions of the United Nations Charter
were implicit in the Committee's terms of reference., The principle of
international co-operation, which followed from the Charter, should be defined in
the light of the special needs of the developing countries.

A distinction should be noted in the nature of the various items included in
section A of the programme of work. Some of them could be regarded as general
principles under which specific rules could be determined, while others were only
concepts for which legal principles were still to be evolved. It was extremely
important to adopt a declaration of principles, which should be in precise legal
terms. Also, such a declaration would require a balance among the interests of

different States, for a sound and lasting régime for the sea~bed could hardly be

established without such a balance.

/...
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Turning to the two sets of legal principles, he noted that his delegation
continued to favour the "A" principles and had certain misgivings with regard
to the "B" principles. The latter set of principles appeared o emphasize the
special interests of a minority of States and failed to reflect the interests of
the great majority. For example, the fundamental principle that the sea-bed was
to be considered the common heritage of mankind, which was extremely important to
the developing countries, had been entirely omitted. A special effort had to be
made to reconcile the different approaches represented by the two sets of
principles, but it was essential at the same time to avoid achieving a compromise
at the expense of one side.

The trend of the debate clearly showed that all delegations were well aware
of the differences that separated them; unfortunately, it was less indicative of
the common ground which could serve as a basis for agreement. While certain
delegations had noted several areas of agreement, it was essential to realize that
agreements in principle outside the context of a balanced and carefully draited
statement of principles could not be regarded as unqualified acceptance.

He drew attention to the need for a discussion on the organization and
programme of work for the next session. Even a preliminary discussion of that sort
would help to expedite the Committee's work and improve the chances of achieving

progress in a highly difficult and delicate task.

Mr. SCHRAM (Iceland) said that the complex task before the Sub-Comnittee
was of considerable urgency, since widespread exploitation of the sea-bed had
already begun all over the world. The Sub-Committee should therefore proceed as
speedily as possibly, avoiding delays and obstructionism based on intransigent
national interests. Since the preparation of a detailed treaty would take a number
of years, a start should be made by adopting certain fundamental principles for
incorporation in a United Nations declaration. It would seem that a consensus
could be reached on tke following principles: that there was an area of the
sea-bed and ocean floor which lay beyond the limits of national Jjurisdiction;
that no State might claim or exercise sovereign rights over that area; that an
international régime should be established for the area; that exploration and
use of the area should be carried out for the benefit of all mankind, with special

regard to the needs and interests of the developing countries; that the area

/...
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should be reserved exclusively for peaceful purposes; and that pollution of the
sea-bed shculd be avoided and the obligations and liabilities of States in that
and other respects should be specified.

His delegation attached considerable importance to section A, paragraph (7) -
concerning pollution - of the Sub-Committee'!s programme of work, and welcomed the
increasing recognition of the need for international provisions on the subject,
as illustrated by recent accidents on the sea-bed. The Secretary-General of the
United Nations had recently communicated with the Secretary-General of IMCO
regarding the study called for in General Assembly resolution 2467 B (XXIII). It
had also been agreed that the specialized agencies concerned would invite the
joint group of experts on the scientific aspects of marine pollution to give
preliminary consideration to the scientific aspects of the matter. Vhen the
technical aspects had been sufficiently elucidated, the question of the elaboration
of an international agreement would be referred to the Legal Committee of IMCO.

It was to be hoped therefore that the Sub-Committee would be able to agree on the
principle embodied in section A, paragraph (7), of its programme of work.

With regard to paragraph (4) - use of resources for the benefit of mankind as
a whole - it was as yet too early to work out a detailed international régime for
the sea-bed. In general, however, the desired objective could probably best be
achieved by establishing an international regulatory authority under the auspices
of the United Nations. An arrangement of that kind would narrow the gap between
the rich and the developing ccuntries and would also help to improve the financial
situation of the Organization.

Paragraph (3) was of vital importance. There should be general agreement
that no nuclear weapons would be placed on or under the sea-bed, and careful
study should be given to the proposal that all military activities and
fortifications should be banned from the sea-bed. Mankind should take the
opportunity to prevent the arms race from reaching the last frontier of the human
environment . ;

With reference to the Maltese draft resolution (A/AC.138/11), there was no
doubt about the need for a precise definition of the area beyond the limits of
national jurisdiction and for a revision of the criteria of the Geneva Convention

on the Continental Shelf. As, however, it did not seem to be within the
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principles in set (a) incorporated most of the principles included in the
Sub-Committee's programme of work (A/AC.138/SC.1/3). It explicitly mentioned, for
instance, the important concept of the common heritage of mankind. It also provided
for protection of the rightful interests of States - a provision which was obviously
essential to successful international co-operation. The interests so protected
would include not only those of the coastal States likely to be affected by
exploration and exploitation activities but also those of all States that would
suffer from the effects of pollution and other hazards.

The programme of work did, however, mention one topic that had been omitted
from set (a): the applicability of international law. That omission had been a
deliberate one; those delegations which supported set (a) did not deny the existence
of universal principles applicable to the high seas, but they held that existing
regulations and principles were, at most, peripheral and could certainly not provide
a substantive basis for law concerning the sea-~bed and ocean floor beyond the
limits of national jurisdiction. '

His delegation wished to stress that the frequent references which had been
made to the need to determine the boundary of the area beyond the limits of national
jurisdiction were, in fact, irrelevant to the Committee's terms of reference and
merely served to delay its work. For that reason, although his delegation warmly
commended the thoughtful statement of the representative of Malta at the seventh
neeting, it did so on the understanding that that statement had not been made by way
of introducing draft resolution A/AC.138/11, which related to the question of a

boundary and was accordingly not within the competence of the Committee.

Mr. KOZIUK (Poland) stressed that any formulation of‘the legal principles
applying to the sea-bed should take into account existing principles and rules of
international law, including the Charter of the United Nations and such international
instruments as the 1958 Conventions.

In connexion with the protection of the freedom of the high seas, it was
important to ensure that activities relating to the exploration and utilization of
the sea-bed and the ocean floor were not detrimental to the interests of other
States. They should not, for instance, obstruct freedom of navigation, fishing or

over-flight or freedom to lay submarine cables and pipelines. As illustrated by the
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recent disaster off California, it was also important to prevent pollution and othexr
hazardous and harmful effects of activity on the sea-bed. States should therefore
not be allowed to seize areas of the ocean floor for their own purposes, and the
existing legal principles on the subject should be supplemented and modified in

order to take into account the host of problems created by the technological
revolution. The draft statement of agreed principles contained in the report of

the Ad Hoc Committee (4/7230, para. 88) might provide a useful basis for the
Sub-Committee's discussions.

His delegation had repeatedly stated its conviction that the sea-bed and the
ocean floor should be used exclusively for peaceful purposes. Prohibition of the
use of the dea~bed for military purposes was of the utmost importance and urgency
and would be the first step towards peaceful international co-operation in a new
and promising field. If effective action was not taken at once, it would be much
more difficult to act later, when military activity on the sea-bed and ocean floor
had taken on larger proportions. Important provisions concerning the
demilitarization of the Antarctic and of outer space had already been adopted in
the Antarctic Treaty and in the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space. The Polish delegation strongly
supported the draft treaty which had just been submitted by the Soviet Union to the
Eighteer-Nation Committee on Disarmament and which prohibited military bases,
structures, installations, fortifications and other objects of a military nature on

the ocean floor or beneath the sea-bed.

Mr. KALINKIN (Union of Soviet Socialist Reﬁublics) said.that the

reservation of the sea-bed and ocean floor for exclusively peaceful purposes was
one of the most urgent matters engaging the attention of the international community ;
unless steps were taken in the very near future to prevent the militarization of
that area, the arms race would inevitably be extended to it, thus further
heightening international tensions.
With such considerations in mind, the USSR delegation to the Eighteen-Nation
Committee on Disarmament had on 18 March submitted to that body a draft treaty on
the prohibition of the use for military purposes of the sea-bed and ocean floor

and the subsoil thereof, the major provision of which would prohibit all military

/
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activities beyond the twelve-mile maritime Zone of coastal States. The effect

of its article 1 would be to prohibit the emplacement of objects with nuclear
weapons or any other types of weapon of mass destruction, and the setting-up of
military bases, structures, installations, fortifications and other objects of

a military nature. In other words, all military activities, whatever their
purpose, would be banned. The adoption of such & provision would, of course,
effectively demilitarize the sea-bed and its subsoil, and his delegation was
gratified to note that that point had been appreciated by those delegations which
had welcomed the draft treaty.

It should be noted that a draft resolution in which the General Assembly
would call upon all States to use the sea-bed exclusively for peaceful purposes
had been submitted to the Ad Hoc Committee by his delegation (A/7230, annex III).
Coming to agreement that the sea-bed be used exclusively for peaceful purposes
should mean the prohibition of any military activity on the sea-bed. At the
time, however, some delegations had advanced the argument that military activities
in pursuit of "peaceful aims" or in fulfilment of "peaceful intents" were not
incompatible with the use of the sea-bed exclusively for peaceful purposes
(A/723o, para. b47). His delegation, however, strongly believed that any such
interpretation of "peaceful uses" would be a departure from the recognized
international understanding which had been built up on such subjects since the
end of the Second World VWar.

As early as the first session of the General Assembly, for instance, a
resolution, adopted unahimously, had provided for the establishment of an atomic
energy commission whose terms of reference had required it to make recommendations
on the "control of atomic energy... to ensure its use only for peaceful purposes".
In resolution 299 (IV), the General Assembly had affirmed that "atomic energy,
if used for peace will lead to the increase of human welfare, but if used for
war, may bring about the destruction of civilization". Similarly, in the
Disarmament Commission in 1955, Canada, TIrance, the United Kingdom and the
United States had introduced a proposal for the massive destruction of all nuclear
arms and Tissionable material (DC/SC.1/23); the proposal had provided that any

stocks of such equipment and material would be used by States signing 2 disarmament

[ene
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treaty for peaceful purposes only. Moreover, international practice in regard
Lo the interpretation of the expression "use for peaceful purposes" as applied to
nuclear energy was clearly indicated by the frequency with which that phrase
occurred in TAEA documents relating to applications of nuclear energy which
clearly excluded all military activities.

The Treaty on the I'on-Proliferation of luclear Weapons provided a more
recent example of the international community's interpretation of the expression
"use for peaceful purposes". In that instrument, the question of peaceful nuclear
explosions was dealt with as the explosion of nuclear devices excluding any
explosions which could be carried out for any military purposes.

The term "use for peaceful purposes" occurred con many occasions in the Soviet
draft treaty on general and complete disarmament (DC/213/Add.1) and in the
scheme of the main provisions of a treaty on general and complete disarmament
submitted by the United States (DC/21k/Add.1l). On all those occasions that term
meant to designate the use for non-military civil purposes.

Again, article I of the Antarctic Treaty of 1959 contained what was virtuallyr
a definition of peacelful purposes. The relevant passage read: "Antarctica shall
be used for peaceful purposes only. There shall be prohibited, inter alia, any
measures of a military nature, such as the establishment of military bases and
fortifications, the carrying out of military manoeuvrés, as well as the testing
of any type of weapons." Under the Antarctic Treaty the notion "use for peaceful
purposes only" was tantamount to a complete ban on any military activities in
Antarctica.

The notion of peaceful uses as excluding any type of military activity was
widely applied in the field of outer space activities. That occurred, for
example, in article IV of the Outer Space Treaty of 1967, in General Assembly
resolution 1721 (XVI), and so forth.

It was therefore clear that States had invariably understood the use of a
given environment for exclusively peaceful purposes to mean its complete
demilitarization. The adoption of such a principle in the practice of the Uniteg
llations meant that all military activities, whatever their purpose, were banned.

There should be no departure from the meaning oif that principle in the case of the

/..
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sea~bed and ocean floor, particularly in view of the fact that the international
community was being given the opportunity to prevent fhe spread of the arms race
to that new environment. To agree to the other interpretation of that principle
would serve the interests of a would-be aggressor which thus could use the
sea-bed for aggressive military purposes, asserting that such a use was carried
out for peaceful purposes.

His delegation's concern to avoid ambiguity in defining the peaceful uses
of the sea-bed was shared by many others. When the subject had been discussed
in the First Committee at the twenty-third session of the General Assembly, the
representative of Trinidad and Tobago, for instance, had pointed out that the

xpression "for peaceful purposes" was capable of abuse from many angles. That
representative had ccntinued: "Nuclear missiles are being installed with the
declared intention that they should 'contain aggression' and 'ensure freedom',

and blood is regularly shed 'for peaceful purposes'. Even microbiological warfare

research is being conducted at many centres throughout the world 'for peaceful

purposes' and for 'defensive purposes'.... Let us try to avoid a form of words

that invites semantic wrangling and try to say clearly what we mean."
(1601st meeting).

The Sub-Committee could usefully bear those vwords in mind in its efforts to
draft a legal principle on reservation of the sea-bed exclusively for peaceful
purposes. Its aim should be to prevent the use of the sea-bed not only for
argressive military purposes, but rather for any type of military purposes

whatsoever.

The meeting rose at 12.45 p.m.
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CONSIDERATION OF QUESTIONS CONTAINED IN THE PROGRAMME OF WORK (A/AC.138/SC.1¢45)
(continued)

Mr. BERMAN (United Kingdom) said that his delegation had stressed that
the question of the boundaries of the area beyond the limits of national
jurisdiction should be considered pari passu with that of an international régime;
that point of view had been supported by, among others, the French and Italian
delegations. Nevertheless, as the representative of Canada had observed, the
Sub-Committee should first concentrate on the establishment of an international
régime, because it would be easier to reach agreement on that subject.

In the circumstances, it was difficult to determine the real scope of the
proposals introduced by the Maltese delegation. In the first place, there would
be difficulty about accepting, as a minimum criterion for defining the area subject
to national jurisdiction, either a depth of 200 metres or a specified distance
from the coast -~ which, according to the representative of Malta, should be
40 or 50 miles but might realistically be fixed at 100 miles and might have to be
set provisionally at 200 miles, As the representative of Canads had pointed out,
the depth of 200 metres was not a practicable criterion. Moreover, the proposed
distance criterion was most imprecise, In any event, it was impossible to ignore
the words "or, beyond that limit, to where the depth of the superjacent waters
admits of the exploitation of the natural resources of the said areas" in
article 1 of the Convention on the Continental Shelf, Similarly, in the case of
the Maltese proposal on rocks anc. certain islands near the coast, the provision of
article 1 of the same Convention specifying that the continental shelf referred to
the sea~bed and the subsoil of similar submarine areas adjacent to the coasts of
islands could not be disregarded. It should also be borne in mind that the
International Court cf Justice had recently rejected the criterion of equity,
with respect to the boundary of the continental éhelf, and had accepted that of
the undersea prolongation of the land mass. Finally, the contention that the
criterion of exploitability, formulated in article 1 of the Convention on the
Continental Shelf, referred to the state of technological capability in 1964
was unsound, since that would mean that a delay in depositing the twenty-second
instrument of ratification or accession would have changed the practical

significance of the article, which could not have been intended. In any case,
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only inclusion of a phrase such as "at the date of entry into force of the present
Convention" could warrant the Maltese representative's interpretation of the use
of the present tense. A review of the preparatory work showed that the
International Iaw Commission had reintroduced the concept of exploitability into
its third draft in order to provide a degree of flexibility. In fact, the concept
of adjacency seemed to be the one by which the limits of the continental shelf
could best be defined. No State had contested the existence of an area of the
sea-bed and ocean floor beyond the limits of national jurisdiction which was not
subject to appropriation and in which States could not claim sovereign rights.
That, in itself, represented substantial progress and there was no evidence that
the technologically and militarily most advanced States were intending to
appropriate the most valuable areas of the sea-bed. He wished to point out, for
the sake of accuracy, that geomorphology was concerned with the origin and
evolution of the earth's surface and that the classification of rocks into sialic
and simatic was a geological one. Furthermore, geophysics and physiography were
separate sciences, the former dealing with the study of the globe by reference

to its physical properties and the latter with the description of the earth's
Moreover, one should treat with the greatest reserve any estimate ol

surface.
Tuture technological capacity for exploiting the resources of the sea-bed which
was not in accordance with the data contained in paragraphs 14-16 of the report

ol the Economic and Technical Vorking Group of the Ad Hoc Committee (A/7230,

annex I).

In connexion with the statrent made by the representative of the Soviet Union
on the previous day concerning the "reservation exclusively for peaceful purposes"
o7 the sea-bed and ocean floor, his delegation had already stated its position on
that subject and had some reservations with regard to the contention that all
nilitary activities should be prohibited in that area.

In conclusion, his delegation, like many others, believed that the

Sub-Committee should formulate a statement of basic principles at the following

cession and maintained its support for set (b), which had been proposed at

230 de Janeiro (A/7230, para. 88).



A/AC.138/sC.1/SR.10 -112-

Mr. ODA (Japan) said that a statement of his in a New York publication
which had been quoted by the representative of Canada expressed his personal
opinion and not necessarily that of the Japanese Government. He had said in that
statement that, as the logical conclusion to be drawn from the provision of the
Geneva Convention on the Continental Shelf, all the submarine areas of the
world had r~=en theoretically divided among the coastal States at the deepest
trenches. I’e had, however, also pointed out that, as lex ferenda, the régime
of the ocean {loor of the deep sea should be distinct from that of the continental
shelf, thus releasing the former area from the exclusive control of the coastal
States. He had therefore advocated a revision of the Convention on the
Continental Shelf. He pointed out that, while all those statements were personal
opinions, he had, as the representative of Japan, often said that the provisions
of the Convention concerning the limits of the continental shelf might be revised.

In that conne:xtion, his delegation had read the proposals of the Maltese
representative with great interest and intended to examine them in detail before
the August session. He wished, however, to make some preliminary observations
on them. Firstly, it was questionable whether the Committee was competent to
propose that the Secretary-General should convene a conference for the purpose
of revising the Convention on the Continental Shelf. Secondly, the Committee's
terms of reference included the formulation of legal norms and the convening of
an international conference for *that purpose (second operative paragraph of
draft resolution A/AC.138/11) seened to be premature. Thirdly, his delegation
had reservations with regard to the first operative paragraph of the drait
resolution: the question of rocks and islands without a permanent settled
population raised some very difficult problems, particularly in the Arabian Gulf.

He said that at the Rio de Janeiro session his delegation had supported the
set of principles (b) reproduced in the Ad Hoc Committee's report (A/7230,
para. 88). His reason for having referred at the sixth meeting only to four of
the principles in set (b) was not that he was opposed to the remaining three,
but merely that he thought it would be easier to reach agreement on the four
principles in question. It was advisable, in fact, that the Legal Sub-Committee

should soon adopt some basic principles unanimously.
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He reiterated his delegation's cpinion that all exploration and
exploitation Qctivities carried out on the continental shelf or on the sea-bed
and ocean floor, and the potentlal effects of such activitlies on the superjacent
waters should be subject to rules and regulations derived from the freedom of the
high seas. Article 5 (1) of the Convention on the Continentel Shelf provided that:
"The exploration of the continental shelf and'the exploitation of its
-natural resources must not result in any unjustifiable interference with
navigation, fishing or the conservation of the living resources of the sea,
nor result in any interference with fundamental oceanographic or other
scientific research carried out with the intention of open publication."
His delegation saw no reason why that rule should not be applicable to the effects
of exploration and exploitation of areas beyond the limits of national jurisdiction,
regardless of who held rights to explore and exploit them. Pollution of the
superJjacent waters and hazard to the high seas should be absolutely subject to the

rule of international law. He said that while the Committee was reguired to

discuss who was entitled to benefit from the exploitation of the resources of the

deep ocean floor beyond the 1limits of national jurisdiction, activities carried out
in connexion with such exploitation were still subject to the regulations in force,
which were derived from the principle of the freedom of the high seas. To ignore
that principle would inevitably result in chaos and thus inhibit the optimum use

of the sea-bed and ocean floor for the benefit of all mankind.

Mr. CARTER (United States of America) said that he proposed to speak at
a later stage on the gquestion of an arms control agreement for the sea-bed and the
ocean floor, at which time he would reply to the views expressed by the
representative of the USSR with regard to the reservation of that area exclusively

for peaceful purposes. Referring to the statement made by the representative of

Kalta when explaining the mileage figure which he had left blank in draft

resolution A/AC.138/11, he recalled that the figure to be inserted had been intended
to represent the meximum extension of the "submarine areas adjacent to the coast”
mentioned in article 1 of the Convention on the Continental Shelf. In that
connexion, the representative of Malte had stated that présent facts (proved

technologicel capability, national legislation and claims of States) indicated that
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any attempt to identify a minimum area of the sea-bed beyond national jurisdiction
of less than 100 miles from the coast was doomed to Tailure and that it would
probably be necessary to extend the 1limit to 200 miles, at least provisionally,

if sufficiently wide agreement on the matter was to e reached.

He stated that it had seemed to the United States that agreement rather than
interpretation was the method that should be Tollowed in arriving at a precise
boundary for the area beyond national jurisdiction. He shared the view expressed
by the representative of llalta that the dictionary was of little help in
interpreting the words "adjacent to the ccasts". In its opinion of
20 February 1969 on the North Sea case, the International Court of Justice had

commented on the meaning of the word "adjacent"

in language which supported the
viev that the word had no immediately obvious meaning. The Court stated that a
point on the continental shelf situated 100 miles, or even less, from a given
coast, could not be rezarded as adjacent to that coast, in the normal sense of
adjacency, and that that would be even truer of localities where, physically,
the continental shelf began to merge with the ocean depths. However, the fact
that the word "adjacent" had no clear meaning should not lead to the definition
of a minimum area beyond national jurisdiction suggested by the representative
of Malta. It was unfortunate that the representative of Malta had introduced
into discussion of an eventual boundary terms which seemed to accommodate the
most expansive claims yet made for national jurisdiction - the limit of 200 miles.
The United States did not recognize claims of 200 miles, either for the sea-bed
or for the superjacent waters. It would be a mistake to use that criterion as
a point of departure for international discussion.  All possibilities should be
carefully explored before a specific figure was set. Agreement on a boundary
and régime for the area beyond national Jurisdiction should be reached through
'orderly processes; and all States should exercise restraint in actions which

could prejudice the final decisions on those issues.

Mr, PAVICEVIC (Yugoslavia), referring to the agenda, said.that all

those questions were under study by his Government and its precise position on

them would be made known in due time.
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The task of the Committee was to study the establishment of an international
legal régime for the sea-bed beyond the limits of national jurisdiction, to
regulate the legal status of that region and activities among States in exploring,
using and exploiting its resources, and to promote international co-operation

to that end. He believed that the Committee must set up an international legal

régime along the following lines:
activities 'of States in a region not under the sovereignty or jurisdiction of any
to claim or exercise sovereign

first, such a régime would govern the

State, and accordingly no State would be able

rights over any parti of that area and no part of it could be subject to national

appropriation by claim of sovereignty, by use of occupation or by any other
means; secondly, because the sea-bed was a "common heritage" for all mankind,
the area should be explored, used and exploited equally by all, in the interests
and for the benefit of all States, whether maritime or land~locked; thirdly, the
special interests and needs of the developing countries should not only be
recognized or taken into account, but should be built into the very fabric of
that régime. It was not desirable that a new régime should become a mere copy
of the relations currently existing on land between developed and developing
countries, burdened with all imaginable inequalities, exploitation of the poor

by the rich, and so forth. The new régime should not lead only to equality of

opportunity; it must secure equality in actual use and exploitation of the riches

hidden in the sea-bed. He believed that, if a way was Tound to construct such

a régime, it would greatly help to bridge the ever-growing zap between developed
and developing countries. A

He stressed that the goal was clear and that the part of the sea-bed in
auestion could not have a status based on classical concepts of either

res nullius or res communis or any status that could, in any way, lead to the

creation of relations burdened with inequalities among States, whether economic,

military, financial or of any other nature. His delegation could accept the

phrase "common heritage of all mankind" as describing its position regarding
that part of the sea-bed, while recognizing that that concept had to be discussed

and elaborated into an appropriate and widely acceptable legal concept, and also

/o
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that it would be essential to lay down basic elements of a legal régime leading

to the actual achievement of the poal whereby all States must benefit equally from
the exploitation of the resources of that part of the sea~bed. ith that in

mind, it became obvious that the crucial question of ways and means of
accomplishing that goal was a very immediate one. Apart from the legal principles
and norms which would be elements of the future régime, his delegation shared the
opinion of the developing countries that the Committee should pay full attention
to the study of international machinery which could provide a possibility for +the
equal international participation of all States in the regulation, exploration
and exploitation of the vast resources of that parf of the earth. IHis delegation
was looking forward to seeins, as soon as possible, the report of the Secretariat
on the question, as it would greatly facilitate full deliberation on the issue

at the forthcominy session o the Committee in August.

His delegation fully appreciated the Tact that, in addition to the existence
of the part of the sea~bed bevond national Jurisdiction, there was a question of
the limits of national jurisdictions. It was aware that that was a very
difficult problem and that the Committee was faced with the existing legal
situation in the world, where the limits of naticnal jurisdictions were established
differently from State to State, reflecting different methods, criteria and
interests ~ Jjurisdictions founded on national legislation, on bilateral or
regional arrangements, or on the existing multilateral conventions related Lo the
matter. In drawving attention to that problem, his delegation was not suggesting
that the existing situation should be completely overturned, but rather that an
internationally and nationally acceptable solution, based on mutual respect for
the interests of all, should be found. Both the process of solving the problenm
and the solution itself would be primarily of a political nature, as had been
clearly stressed by previous speakers.

He was happy to note that the Comnittee was not awaiting a solution of that
problem - which would probably take some time, great effbrt and extensive
preparation - but was ready to undertake the study of problems relating to the
sea~bed beyond national jurisdiction. His delegation was fully aware of the
relation between the question of the limits of national jurisdiction and the legal

status of the region of the sea-bed beyond those limits.

/..
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As the first step was taken towards the régulation of the sea-bed beyond the
limits of national jurisdiction, the’questioﬁ of a declaration of general
principles arose, and he felt that a good starting~point would be the general
suidelines. He recognized that sometimes the "general principles" approach could
not cover the interests of all, and in particular of small and developing countries,
es in the case of the process of further elaboration'ofvthe‘basic principles
contained in the Treaty on Outer Space. For example, even if the Committee were
to adopt principles to the effect that that pért'bf the sea-bed could not be
subject to national appropriation by any State and that the riches of the sea-bed
would be used for the benefit of all, that in itself would ﬁot prevent those who
were in a position to do so from using the sea exclusively for their own purposes.
Consequehtly, in his view, there would be no need for that part of the sea-~bed
which they had actually been exploiting to become a part of their national
territory, as had been so ably expounded in a statement by thé representative of
lalta. The intention, therefore, was not'simply to create an international cover
for some activities and exploitation presently carried on solely in the interest
and for the benefit of those engaged in such enterprises, nof for any such
activities in the future. He felt that those principles must be further
elaborated and set out as norms ~ i.e., as declarations and conventions - and that
“hat should be the future task of the Committee.

The general principles, in the opinion of his delégation, should spell out
the basic elements of the future régime. _

The first element pertained to the area of the sea-bed which would be
covered by that régime. There existed an area which lay beyond nétional
jurisdiction and which would be precisely defined by appropriate ways and means
2% an appropriate time after careful study and negotiation.

The second element should establish the relation of international law to
<he future régime. It was generally accepted that all the elements of the legal
-ézime which would cover that region would have to be based on the principles of -
+he United Nations Charter, i.e., on the principles of peaceful and active
ccexistence and co-operation among all States, whether with the same or with

aifferent social and economic systems. Where other parts of international law were
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concerned, his delegation was of the opinion that, because the Cormittee was
formulating a new legal régime for a new‘region of the earth, it must examine wlrat
principles and norms of existing international law could be applicable also toO
that régime, and to what extent, in order to take them into account in
constructing the régime. IHe did not believe that it was possible to proceed
successfully either Trom the position of absolute denial of the application of
international law in general or from that of absolute reliance upon the existing
norns of international law as a claim for their Tull and absolute applicabvility.
It was necessary to keep in mind that the creation of an international régime fox
the sea-bed beyond the limits of national jurisdiction was, in its nature, a
progressive development of international law.

The third element should relate to the goal that had been set, which was
the exploration, exploitation and use of the resources of the sea-bed beyond
national jurisdiction in the interest of all States, irrespective of their
geographical situation, bhearing in mind particularly the needs and interests of
developing countries. That was one of the very central elements of the future
régime for that region and of the work of the Committee.

The fourth element could embody principles relating to the present uses of the
sea. In his view, the classification of positive uses and uses which should be
prohibited was very interesting. He felt that separate principles should be
elaborated for securing the uses of the sea-bed exclusively for peaceful purposes.
His delegation noted with interest th: USSR proposal concerning the achievement
of that goal. He believed that another part of that element should relate to:

(2) the present uses of the sea (navigation, fisheries, cables, archaeological
exploration, etc.); (b) the effect of the present and future uses of the sea and
the sea~bed upon marine life and the marine environment; (c) the responsibility
and liability of States deriving from those activities, and reparation for
damage caused; (d) the freedom of exploration of thé sea-~bed which could be
accepted by all, on condition that that freedom had peaceful aims, that its goals
were "beneficial to all" and that the knowledge thus acquired was made available,
without discrimination, publicly to all, with particular attention to the needs

and interests of the developing countries.
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His delegation had already formulated certain principles, which vere set
Torth in document A/C.l/PV.1595. Other sels of principles had also been
enunciated - for example, those on pages 17 and 19 of the Ad Hoc Committee's
report (A/7230), in the Indian draft declaration in annex III to that report, and
in the working paper prepared by the Secretariat (A/AC.138/7). The Committee
should therefore be in a position to take up the Tormulation of practicél
principles in the near future.

Mr. CABRAL de LIELLO (Brazil) said he could not agree with the

representative of the United Kingdom that the only difficulty was the delimitation
of the area lying beyond the limits of national jurisdiction; problems were also
raised by the question of the extent to which international law was applicable to
that area. Existing law offered no specific legal rules for the sea-bed; it
required only compliance with the rules governing the use of other areas of the
marine environment.

It had been pointed out that the concept of the "common heritage of mankind"
was not self-explanatory. However, clarification had been given by the
representative of Malta in his statement in the Legal Working Group of the
Ad fdAoc Committee on 27 June 1968, in which he had remarked that implicit in the
concept wvere, firstly, the notion of a trust and of trustees; secondly, the
indivisibility of the common heritage; thirdly, the regulation of the use made
of that heritage and the equitable distribution of benefits among all countries,
vhether or not they participated directly in its exploitation; fourthly, the
principles of freedom of access and use; and, fifthly, the principle of peaceful
principles should be sufficient to explain the concept of the

use. Those five

corron heritage of menkind., Furthermore, the report on the establishment of

international machinery, to be prepared by the Secretariat in pursuance of

vresolution 2467 C (CXIII), would provide an opportunity to examine in depth the

elements of that concept. He hoped that that document would be ready well in

advance of the third session of the Committee so that members would have ample
time to study it.
Some representatives thought that the Committee should avoid discussing

lezal concepts, as if they were something superfluous or alien to the Committee's

A
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worlkk and their introduction would complicate matters unnecessarily. Concepts
had been invented to help man in unc_lerstanding reality. DNo real progress would
be made unless agreement was reached from The start on a general principle for
the definition of the legal status of the sea-bed, which would serve as a guide
for the formulation of other principles. The common heritage of mankind was a
guiding principle, and the consideration of general principles was part of the
Committee's terms of reference.

The Legal Sub-Committee had perhaps spent too much time considering the
non-appropriation principle; It seemed to be agreed that no State might exercise
sovereignty over any part of the sea~bed. There was no sacrifice of national
" interest and no generosity if a State refused to do so. The‘political and economic
costs of any appropriation of the sea-bed would far surpass the benefits.
Discussion of non-appropriation was therefore an'academic exercise; the issue was
whether the international community should, through a statement of principles
adopted by the Ceneral Assembly, give to a few technologically developed nations,
under the aegis of the non-appropriation principle, exclusive rights of
exploration and exploitation without due compensation to the international.
community. '

With regard to the Maltese draft resolution (A/AC.lEB/ll),-Brazil considered
that it would be politically easier to setsle the question of the outer limits
of the sea-bed aflfter a clear idea had been gained of what the legal régime for
the area was zoing to be. In that respect, the report of the Secretary-General
on international machinery should be very useful. The need for the delimitation
of the continental shelf was also urgent, bearing in mind the view of the Ecohomic
and Technical Sub~Committee that exploitation of hydrocarbons in water depths
up to 3C0-L00 metres was economically feasible in a few areas. It would be a
good idea to hold an international conference on the continental shelf at the
appropriate time, provided that the Committee made progress on the elaboration
of a legal régime for the sea-bed and that countries did preparatory work in order
to ensure the success of the conference. ‘However, the Committee should avoid
establishing guidelines that would prejudge the results of the conference. The

question of islands in connexion with the continental shelf was Very complex and
needed more thorough study.

[es.
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Mr. RAKCOTONIAIIA (Madagascar) said that he wished to state the views

of his delegation on some of the items in the programme of work which had been
mentioned frequently during the debate and which deserved some priority because
technical progress might bring about a radical change in the situation overnight.
Tt wvas more or less generally agreed that there was a vast area of the sea-bed
not subject to the national jurisdiction of States, but such agreement was not
enough to ensure the protection of that area, and the best possible definition

should be found for it. The Malagasy Government had stated its position on that

point in document A/AC.lBS/l. He was prepared to agree with the majority if it
was felt that archaic legal terminology  could not be applied to a completely

new field. Nevertheless, not all the terminology which had stood the test of time

and of interpretation ought to be discarded.

His delegation fully subscribed to the essential principle of non-appropriation
of the area in question, in view of its international character, and its own
definition of that principle was identical with the one given in point U4 of
set (b) on page 19 of the report of the 1968 Ad Hoc Committee (A/7230). The

principle could not entail any restrictions that might hamper exploration or

traditional maritime activities in the area concerned. It might be thought that

exploitation should enjoy similar freedom, but it would be better to wait for
more precise technical data before making a decision, without in any way
questioning long-standing freedoms under the law of the sea., The Sub-Committee
night have time at its next session to go further into that question, which needed

to be approached with caution.  In any event, his delegation did not think that

exploration or exploitation activities ought to give rise to national

eppropriation by proclamation of sovereignly, by use or occupation or by any other

rneans, or be used as a basis for such appropriation.
While it would be wrong to have too many illusions concerning the principle

that activities relating to the sea-bed should be for the benefit and in the
interests of all mankind, that principle did represent an ideal which it was to

be hoped would have some practical impact,
As to the delimitation of the areas within and beyond national jurisdiction,

rhe Committee had not received a mandate from the General Assembly to consider that

nroblem, but in the view of his delegation it was morally bound to bring to the
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attention of the General Assenmbly the fact thal the criteria adopted to define
the continental shelf, especially on the basis ol the 195 5 Geneva Cenvention,

were open to interpretations that micht allect the boundaries of the area which
the Committee was instructed to study. It would be better to do that than to ask

the Committee to take an initiative which was in Tact a prerogative ol the

States parties to the 1950 Convention.

lir. BEL IUSSEII (Sudan) said that he wyished to refer to the "A" and "B"

principles set out in the report of the 19l0 Ad lone Cornmittee (!\/{2"0, pp. 17- 20).
His delegation believed that the "A" princinles cculd provide guidelines for
general legal principles applicable to the e:xploration, erploitation and use of the
sea-bed. Indeed, it would be possible, in its view, to adopt principles k4, 5,

6 and 7 of set (a), since they vere to a great cxtent identical with principles 1,
2, 4 and 5 of set (b). He also Telt that the +two terts could be harronized,

in view of the similarities between their provisions.

It appeared that the deliberations of the Sub-Cormittee provided enough
groundvork for the formulation of a draflt of legal principles, and it wes high
time to produce such a text in order to enable the General Assembly to take
positive decisions at its twenty-fourth session. His delegation was confident
that that would be done, since there was an evident concurrence of views on ab
least four principles the adoption of which would be a step towards the
formulation of a comprehensive set of principles. The principles in question
were: (1) that no State should exercise or claim sovereignty over the avea of the
sea-bed and ocean floor as referred to in resolution 2467 A (XXIII); (2) thet
the exploration, exploitation and use of the area, and the subsoil thereof,
should be carried out for the benefit and in the interest of mankind, taking
into account the special needs of the developing countries; (3) that such
e::ploraulon, exploitation and use should be carried out exclusively for peaceful
purposes; (L) that activities in that area should be conducted in accordance
with internatlonal law, including the Charter of the United Mations.

ith regard to the delimitation of %the area, his delegation yished to stress,

< ERTIp.
in connexion with the comments made by some delegations, that the matber needed

careful study, since it might seem to be related to an attempt to limit the
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jurisdiction of some States that might not accept such an attempt. Furthermore,
his delegation doubted whether that question fell within the Committee's mandate
and whether the General Assembly was competent to act as a legislative body in

the field of international law, The 1958 Geneva Convention had been criticized
as being obscure, and there was a pressing need for a third conference on the

law of the sea to revise the Convention.

PROGRAMME OF WORK (A/AC.138/SC.1/1, A/AC.138/5C.1/3)

The CHAIRMAN recalled, with regard to the discussion at the third

meeting of the Sub-Committee, that he had been requested to prepare, in
consultation with delegations, a statement concerning certain subjects which it

had been proposed should be added to the programme of work. Consultations having

taken place as arranged, the Sub-Committee had agreed on the following statement:
"Subjects mentioned in the report of the Ad Hoc Committee and in
the relevant draft resolutions submitted to the First Committee during
the twenty-third session of the General Assembly may be discussed by any
delegations wishing to do so, and the Sub-Committee will give them due
consideration. The programme of wérk, with its division by subjects, is
not restrictive in nature; it does not interpret General Assembly resolution
2467 A (XXIII) and makes no prejudgement concerning the positions delegations
may adopt on questions of substance."
He suggested that, with the consent of the Sub-Committee, that statement
should be included in the report. :

It was so decided.

The meeting rose at 12.40 p.m,
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CONSIDERATION OF QUESTIONS CCNTAINED IN THE PRCGRAMME OF WORK (A/AC.138/sc.l/3,
A/AC.138/11) (concluded)

Mr. GOWLAND (Argentina) sald that the Committee should proceed
cautiously in undertaking its work in view of the important national and
internatiocnal interests which were at stake, and should at the same time adopt
an innovative approach towards the various draft principles proposed. He wished
to present his delegation'’s views on the principles it considered most important.
As most delegations had endorsed the basic concept of the existence of an area
of the sea-bed beyond the limits of national jJurisdiction, which was a common
heritage of mankind and which thus could not be subject to appropriation or
claims of sovereignty by States, the United Nations should be able to arrive at
an acceptable formulation of thosé principles.

_The first principle should call for the reservation of the sea-bed
exclusively for peaceful purposes. That followed from the Charﬁer, the ma jor
aim of which was the maintenance of peace, and from the debates which had led
to the adoption of General Assembly resolutions 2340 (XXII) and 2467 (XXIII).
Moreover, a number of delegations had requested that that principle should be
considered as a matter of priority. In that connexion, his delegation had
learned that the Soviet delegation had just introduced a draft treaty
which would prohibit the use of the sea-bed for military purposes. His
delegation reserved the right to speak on that question at a later date, but
wished to recall that a proposal had been rejected at the Conference on the Law
of the Sea in 1958 with a view to including in the Convention on the Continental
Shelf provisions prohibiting the construction of military bases or installations
on the shelf (A/CONF.13/42); he also recalled article I of the Antarctic Treaty,

which envisaged the use of military personnel or equipment for scientific

research purposes.

The second basic principle concerned the use of the sea-bed for the benefit
of mankind as a whole, so as to facilitate the economic progress of all peoples.
Hence, subject to the basic rights of coastal Ztates over the resources of the
sea-bed within the limits of their jurisdiction, the exploitation of the sea-bed
beyond those limits should be carried out so as to ensure the maximum benefit for
all. Explicit mention must be made of the right of land-locked States to share

in those benefits, in conformity with the principle of international
co-operation,
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There was necessarily a close relationship between the principle and rules
which would govern the legal régime of the .sea-~bed and the international
rachinery to be established. The study which the Secretariat was to undertake in
accordance with General Assembly resolution 2467 C (XXIII) would be of the utmost
importance for the Committee'!s work, and his delegationrhoped that 1t would be
issued as soon as possible, ,

He recalled the position adopted by his delegation in the Special Committee
and during the twenty-third session of the General Assembly concerning (l) freedom
of scientific research, bearing in mind the existing rules of intérnational law
and the need toobtain the consent of coastal States, in accordance with article 5
of the Convention on the Continental Shelf, (2) respect for the traditional freedoms
of the seas and (5) the adoption of adequate measures to prevent the pollution

of the marine environment.

It was not enough for the Sub-Committee to recommend to the General Assembly
the adoﬁtion of a document which simply listed existing problems, as did the
declaration of principles in set (b) (A/7230, para. 38). The principles
concerning the sea-bed must receive unanimous support in the General Assembly or,
at least, the support of a wide majority of Member States, including the maritime
Powers and countries with special interests in maritime matters. A set of
principles which was accepted by only certain segments of the international
community would run the risk of not being fully applicable.

Tt was not for the Committee to propose the revision of the rules at ﬁresent
governing the boundaries of the area of the sea-bed lying beyond the limits of
national jurisdiction; such a proposaI would be premature and outside its terms
of reference. The failure of the second Conference on the Law of the Sea had
shovn that any attempts to define marine areas required adequate technical and
rolitical preparation. With regard to the Maltese proposals, he stressed that
the provisions of article 1 of the Convention on the Continental Shelf were based
on the customary rules of international law. The criteria contained therein -
depth of the water and exploitability - should not be pushed aside hastily, and
only detailed studies could show whether they could serve as a basis for precise
Gerarcation or if they should be replaced by other criteria. His delegation
agreed with the United States representative that it would be premature to
establish, as the Maltese draft resolution (A/AC.IBB/II) sought to do, how far from
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the coast the limits of national Jjurisdiction extended. However, he was surprised
that the United States representative had stated that his Government did not
recognize the 200-mile limit; that implied that he did not accept the first part
of article 1 of the 1958 Convention in cases where depths of less than 200 metres
extended beyond twelve miles.

He wondered whether it was possible to reconcile the two Maltese proposals:
(1) to ask the Assembly to solemnly proclaim a precise definition of the extent
of the continental shelf, without first undertaking a thorough study, and (2) to
call on the Secretary-General to hold consultations on the feasibility of
convening at the earliest practicable date a conference for the purpose of
revising the 1958 Convention.

His delegation would continue to encourage co-operation to ensure greater
utilization of the ocean floor. But the sovereignty and security of States in

that sphere must be taken into account.

Mr. BRECKENRIDGE (Ceylon) felt that it was not sufficient to declare

that there existed an area of the sea-bed and ocean floor and the subsoil therecof
which lay beyond the limits of national jurisdiction. Ii the Sub-Committee's
work was to progress, it must be asserted that the area had been defined. That
was a very important question, in the light of the plans to explore and exploit
the area which would be set forth in the relevant General Assembly resolutions.
It could be asked whether the definition of the area‘did not entirely depend on
the criterion of exploitability. If that were the case, the Sub-Committee was
faced with a very complex problem, relating to the level of technology attained
in countries capable of exploiting the oceans and to the provisions of the law
of the sea., In that connexion, it might be necessary at the Sub-Committeels
next>session to consider convening another diplomatic conference. '

With regard to the two declarations of principles, (a) and (b), contained in
paragraph 88 of the Ad Hoc~Committee’s report for 1968 (A/7230), he felt that whi:

§ =
—_

they had helped to pave the way, they in themselves cduld not ensure the success
of efforts undertaken. The question should therefore be given further

consideration.
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Mr. PANYARACHUN (Thailand) said he fully shared the view expressed by

the overwhelming majority of delegations during the twenty-third session of the
General Assembly, namely, that it was absolutely essential to reach agreement on
a statement of principles which could form a basis for future internationally
binding agreements. Théée principles should be designed to govern activities on
the sea-bed, and to ensﬁfe that they really were conducted for the benefit of
mankind, taking into account the special needs and interests of the developing
countries. They should also foster the development of international co-operation,
and guarantee that the resources of the sea-bed were used exclusively for peaceful
purposes. Furthermore, the formulation of those principles should not be delayed
by the search for a precise delimitation of the area concerned.

His delegation had been a sponsor of the "a" principles contained in
document A/7230 (pp. 17-19), and was convinced that they offered the best hope
for agreement. They were comprehensive, precise and well-balanced; they
reflected the progressive development of generally accepted principles, without
contradicting existing legal rules, and embodied the concepts of international
co-operation, on the one hand, and the common heritage of mankind on the other.
The representative of Malta had rightly stated that the latter concept implied
the formulation of an international régime for the sea-bed administered by a body
representative of the world community to regulate the exploitation of resources
with due regard for the needs of other users of the sea. The "A" principles
represented a fair balance of general principles acceptable to all and more
specific principles designed to promote the concepts of common heritage and
international co-operation, taking into account the special interests of all
developing countries.

While not denying that the "b" principles had the merit of being more concise
and of leaving aside a few highly controversial issues, he noted that their
previty might, under the circumstances, lead to future conflicts and further erosion
~f the interests of all the developing countries, which constituted the
sverwhelming majority of mankind.

The Committee should formulate forthwith a declaration containing, inter alia,
the following legal principles: (1) there was an area of the sea~bed and the
ncean floor, and the subsoil thereof, underlying the high seas, lying beyond the

limits of national jurisdiction; (2) that area was the common heritage. of mankindj
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Mr. ARORA (India) congratulated the Secretariat on the quality of
document A/AC.138/7, and noted that the main task was to reconcile the divergent
opinions expressed on certaim issues. In both the First Committee and the -
Ad Hoc Committee, his delegation had emphasized the need to formulate a
declaration of principles, and had submitted a draft declaration (A/AC.135/21)
containing certain basic principles: that the sea-bed and the ocean floor beyond
the limits of national jurisdiction should be used exclusively for peaceful
purposes; that that area was the common heritage of mankind; that it should not be
subject to national appropriation; that the exploitation of its resources should
be carried on in the interests of mankind; that all activities undertaken in that
area should be carried out in accordance with international law, including the
Charter of the United Nations and should be under the direction of the United
Nations. His delegation was prepared to accept amendments to those principles.
As the representative of Malta had pointed out, the main task was to formulate a
set of principles which were not incompatible with the concept of the "common
heritage of mankind". That representative's statement also contained useful
guidelines for the Sub-Committee's future work. Furthermore, on many points his
delegation concurred to a large extent with the views expressed by, inter alia,
the representatives of Ceylon, Kenya, Thailand and Yugoslavia.

He suggested that, with a view to promoting possible agreement, the following
formulation could be submitted, based on the elements common to the "A" and the
"B" principles (A/7230, pp. 17, 18 and 19): (1) no State could claim or exercise
sovereign rights over any part of the area, and no part of it was subject to
national appropriation by claim of sovereignty, by use or occupation, or by any
other means; (2) the exploration and use of that area should be carried on for
the benefit and in the interests of all maqkind, taking into account the special
needs of the developing countries; (3) there should be agreed, as soon as
practicable, an international régime governing the exploitation of resources of
that area; (4) there was an area of the sea-bed and the ocean floor and the -
subsoil thereof, underlying the high seas, lying beyond the limits of national

jurisdiction. Attempts should be made to find an acceptable formula for all

controversial principles.
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In his delegation's view, the Norwegian proposal merited further
consideration and consultation. The Chairman might try to ascertain delegations'’
views on the oossible establishment of a working group which would continue the

consideration of basic principles until the August session.

Mr. OLISEMEKA (Nigeria) said that it would be too much to expect that

agreement could easily and readily be reached on the issues before the
Sub-Committee. Decisions should not be taken in a hurry, although it could be
said that the developing countries did not have time on their side. It should,
however, be borne in mind that the General Assembly had instructed the Committee
to study the elaboration of legal principles and norms. No recommendations could
be made before examining in detail the relevant issues. Moreover, in view of the
crucial importance of the problems involved, his delegation suoported the proposal
made by the representative of Norway to set up a working group of the whole. It
also felt that attention should be given to the suggestions made by the
representative of Malta concerning the need to broaden consultations for the
purpose indicated in operative paragraph 2 of his draft resolution. No harm could
result from such consultations, and much good might result. It was perhaps
premature at that stage to undertake a detailed consideration of item (iii) in

the programme of work which related to the reservation exclusively for peaceful
purpcses of the sea-bed and the ocean floor; however, his Government naturally
supported that principle. In the matter of freedom of scientific research’and
exploration, States should act in accordance with the principle laid down in

item 7 of the (a) list (A/7230, pp. 18-19), which provided for the fostering of
international co-operation in scientific investigation so as to enable all States
to have access to it, disseminate its results and provide technical assistance to
the developing countries. It was important to make use of the resources of the
sea-bed and ocean floor, taking into account the special needs and interests of

the developing countries. As far as the legitimate interests of other States and
freedom of the high seas were concerned, his delegation was satisfied with the
provisions made in item 6 of the (a) list. Furthermore, should there be a question
of choosing between the (a) list and the (b) list, his delegation would support the
(a) list. For the time being, the draft resolution submitted by the representative
of Malta (A/AC.lBS/ll) should be given careful study.
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The CHAIRMAN reminded the Sub-Committee that a decision must be  taken as

to whether or not a progress report would be submitted to the Main Committee at the

end of the current session. The Sub-Committee also had before it a proposal by

the Norwegian delegation to establish a working group.

Mr. BADAWI (Rapporteur) said that consultations had been held and it had
been proposed that a progress report should not be submitted at the current session
since the Committee had not completed its consideration of the matters before it.

A final report would be submitted at the end of the forthcoming session in August.

The CHAIRMAN suggested that the Sub-Committee should adopt the proposal

made by the Rapporteur.
It was so decided.

The CHALIRMAN read out a draft letter which he planned to send to the
He also read

Chairman of the Main Committee concerning the decision just taken.
out a letter he had received from the Chairman of the Main Committee, who requested
that any general statements, as contemplated in paragraph !+ of document A/AC.138/8,
should be made at the very beginning of the Committee's meetings which were
scheduled for 27 and 28 March 1969. He expressed the hope that the progress
reports of the two Sub-Committees would not require lengthy consideration since
they had already been discussed in the Sub-Committees. Finally, he proposed that
the Committee should consider its programme for the third session and any proposals
for holding consultations in the inter-sessional period and other arrangements
designed to facilitate and accelerate the proceedings of the third session.

The Chairman said that the draft letter which had been approved by the
Sub-Comittee answered one of the questions raised in the letter from the Chairman

of the Main Committee. With regard to the Norwegian proposal, he noted that the

representative of India, supported, inter alia, by the representatives of Thailand

and Nigeria, had requested him to undertake consultations with a view to determining

shether it would be possible to set up a working group. He suggested that the

~eeting should be suspended to allow time for those consultations.

The meeting was suspended at 12.50 p.m. and resumed at 1.5 p.m.

The CHAIRMAN informed the Sub-Committee that no general agreement had been

reached during the consultations with regard to the establishment of a working

Zroup. Several delegations, however, had said they were prepared to meet with one
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another, if necessary, between now and the third session. The possibility was not
excluded that an agreement might be reached to establish a working group when the
Committee resumed its work in August. ‘

The Chairman said he intended to enter into consultations on the programme of
work for the third session, which would have to be co-ordinated with the agenda of

the Main Committee.

Mr. PANYARACHUN (Thailand) said he was sorry to see that the Norwegian

proposal, which appeared to enjoy the support of many delegations, had not been
accepted. He feared that the progress made by the Sub-Committee at the current
session would be largely negated if its work was suspended until August and the
discussion was renewed without any conclusions having been reached, as was indeed
the case. He wondered whether it would be possible to take up that matter again
during the two days of the Main Committee's meetings. If the discussions did not
produce any positive results, the matter would have to be taken up again at the

beginning of the third session.

The CHAIRMAN said he was willing to continue consultations, but he did not

feel that delegations would change their minds in the space of two days.
Representatives had to consult their Governments, and there would not be enough
time for them to do so. The establishment of a working group at the beginning of

the third session was still in the realm of speculation.

Mr. KHANACHET (Kuwait) said that, in his opinion, representatives could

express themselves more freely in the atmosphere of a working group than in a
sub-committee. He urged the delegations who had opposed the establishment of a
working group to reconsider, and he requested the Chairman to continue his
consultations to that end during the next two days. If those consultations were
unsuccessful, delegations should meet informally before August in order to prepare

a draft statement for the third session in the broadest possible terms.

Mr., ARORA (India) supported the remarks made by the representative of
Kuwait and requested the Chairman to direct the discussions which might be held in
the inter-sessional pericd so that the proposed statement of principles could be

drafted as quickly as possible.

/-
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Mr. SCHRAM (Iceland) endorsed the Norwegian proposal and joined those
requesting the Chairman to continue his consultations during the next tﬁo days with
a view to reaching a compromise.

Mr. BAKOTO (Cameroon) said that he appreciated the merits of the Norwegian
provosal, but wished to point out that it was difficult for representatives to take
part in a working group when they already had a very heavy schedule. He recommended
that the Chairman should prepare a list of delegations which were willing to take

rart in a working group and that list would be submitted to all delegations for
approval. He requested the Chairman to make informal contacts so that the matter
might be settled. /

Mr. PARDO (Malta) salid that he shared the misgivings expressed by the
representative of Thailand. '

Mr. ZEGERS (Chile) said that his delegation was among those which favoured
the establishment of a working group. He stressed that the Sub-Committee should

urgently begin to prepare a compilation of principles and should affirm its support

of the idea of consultations among delegations.

Mr. QULD HACHEME (Mauritania) said he would like to see an agreement

reached on the establishment of a working group which would be entrusted with

preparing a programme for the next meeting.

The CHATRMAN said that he would continue his consultations with a view to

setting up an official or informal working group.

CLOSURE OF THE SESSION

After the customary exchange of‘courtesies, the Chairman declared the session

closed.

The meeting rose at 1.40 p.m.






