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А. • Т11е Convention 

1. In compliance with resolution 35 (IV) adopted ~у the Economic and Social 

Council on 28 i1arch 1947, the Secretal--y-General of the United Nations convened the 

United Nations Vв.ritime Conference in Geneva on 19 February 19!~8. Thirty-six 

States, including States then or now non-:Иembers of United Nations were . , 
represented at the Conference. Basing its deliberations on а draft agreement which 

had been p1·epared Ьу the United Maritiщe Consultative Council, the Confereнce drew 

up the Conyention on the Inter-Govo:r.renenta-1 V..aritime Consultative OrganizationY 

and on 6 March 1948 opened i t fo1· signatш·e and acceptance. It was deposi ted wi th 

the Secretary-General of the United Nations. 

2. Тhе Convent~on came into force on 17 ~~rch 1958 upon its acceptance Ъу the · 

necessa1-y tvтenty-one Stateв, including вeven having each а total tonnage of not 

less than 1 million . gross tons of shipping. Ву i ts terms, ·t;he States parties 

estaЫished the International Мaritime Consultative Orgaдization (hereinafter 

referred to as IMCO). Тhе functions of t11e Organi zation are consul tati ve and 

ad~isory,Y and its purposes technical. Тhе Organization is to provide machinery 

for co-operation among Governments in the field of governmental regulation and 

pr-actices relating to technical matters of all ltinds affecting shipping engaged :in 

international trade. It is to encourage the gener~l adoption of the highest 

practicaЫe standards in matters concerning marit.ime safety and ef:ficiency of 

navigation, as well as the removal of unnecessary governmental restrictions 

affecting the availaЬility of shipping ser.rices to ,юrld commerce.~ . 

3. Тhе Organization consists of an AssemЪly, а Council, а ~дritime Safety 

Committee, and а secretariat.Y _ The AssemЪly has autbority under the Convention 

to perforщ the functions of the Organization, to vote its budget, to determine its 

financial arrangements, to apportion the expenses a..1-rюng the members, and to appoint 

у 

g/ 
'Jj 
1Jj 

For the Final Act of the Conference and text of the Conventio11, see United 
Nations, Treaty Series, vol. 289, р. 3, or United Nations .V..a.ritime Conference, 
Final Act and Related Documents, United Nations puЪlications, Sales No.: 1948. 
VIII.2. 

rмсо Conve~tion, art. 2. 

IЬid., art. l. 

ГЫd., art. 12. 
/ ... 
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personnel; and to. IIJake recoпnnenaations on roaritime safety and other t _echnica1. 

shipping suЪjects. Тhе Council acts Ъetvieen sessions of the AssemЪly.z/ 
4. ~е first seGsion of the Assemply was convened in London on 6 January 1959. 
Ву the adoption of its resolution A.7(I), approving the Agreement bringing the 

Organization into relationship ·нi th the United Natioris, П1СО on 1.3 January 1959 
Ъесаmе а specialized agency in a_ccordance wi th Article 57 of tbe Charter of the 
United Nations. 

в. Procedures affecti!J.g the reservation Ьу India 

5. As noted _above, the IMCO Coaventio..~ ca.me into force on 17 Vдrch 1958 and the 

first session of the AssemЫy convened on 6 January 1959. Likewise on 

6 January 1959, the Government of India submitted for deposit 1vith the Secretary-

General of the United Nations an instrument of accpetance of the Convention, 
11 subject to 11 what it termed а "conditionr', to the effect that any measures which 

that Government adopts or may have adopted or may adopt on various shipping 

subjects are consistent with the purposes of the Organization as defined in the 

Convention (see annex I for the text of the instrument). 

6. In accordance witb estaЪlished practice, the Secretary-General informed IYJ.CO 

of the in.strument of acceptance tendered for deposit subject to the stated 

condition. Noting that the condition seemed to Ье in the nature of а reservation, 

he suggested to the D'.CO secretariat tbat. the ma·tter Ье placed before tl1e IМСО 

AssemЫy, then in session, "for decision". 

7. At its sixth meeting on 13 January 1959 the IМСО AssemЫy adopted а resolution 

Ъу which it took note of the information received from the Secretary-General 

concerning tbe instrumcnt of acceptanc·e submi tted for deposi t Ьу the Government 

of India and resolved "to req_uest tbe Secretary-General of the United Nations to 

circulate the document to MemЪer States of the Organization"; it further resolved 

"that until the Member States have had an opportunity of expressing their views, 

the representatives of India shall Ъе free to take part, 1-lithout vote, in the 

proceedings of this AssemЫy". Before the vote the representative moving the 

resolution explained that this f'orm of participation was necessary "for 

constitutional reasons".§.J 

2./ IЫd., art. 27. 

§/ See llf.CO/A.I/SR.6. 

/ ... 
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8. Тhе Secretary-General accordingly, Ъу circular note of 16 FeЪruary 1959, 
informed the S~ates memЪers of n~co of tbe suЪmission of the instrument and set 

out tbe text of the condition declared Ьу India. In so doing he requested of the 

Мinister for Foreign Affairs of each member State that he Ье "informed as soon as 

possiЫe of the attitude of ••• ffiiiJ Government with respect to the above~ 

mentioned declaration". At the seme time he gave noticeof the contents oi: the 

de~laration to States entitled to become parties to the Convention~ Не likewise 

addressed а note to the permanent representat1ve о! India to the United Nations 

outlining the procedure vhicb Ье had foUowed, reterring to the request of the 

IМСО AssemЪly that he ma1i::e thiв circulation 1n order to give the States members of 

the Organizo.tion 11an opportunity o:f expressing the1r v1ews", and mentioning tbat 

the 'circular note to members requested them to intorm the Secretary-General as 

soon as possiЫe o:f their att1tude 1n respect of the declaration. Не concludec1: 

"If the Secretary-General receives no oЪjection to the declarat1on from 
а State party to the Convention an the Inter-Governmental Мaritime 
Consultative Organization, India will Ье listed as а party to the said 
Convention and all interested Stв:tes ,п.11 Ье notified accord.ingly. 11 

9. Certain Govez:nments replied that the Indian declaration required no comment 

or that it elicited.no objection on their part. Тhе French Government, however, 

replied Ьу not.e of 18 мarch 1959 that it felt "ьound to express its oppoвition to 

the , reservations contained in the declars:t:Lon of the Government of In'dia" ( see • 

annex II). Тhе Цnited States Government transmitted the considerations on the 

basis of which it concluded that no part of the declaration constituted а 

reservation (see annex III). А communication f'rom the Federal RepuЪlic of Germany 

examined the tepns of the condition and concluded: 

"In view of the difficulties in reconciling the Indian rese.rvation with • 
the general principles of shipping policies and with the purposes of IMC0 1 
the Government of the Federal RepuЫic of Gerшany suggests that, in due time, 
wi thin the framework of Пv:!СО, thorough-going negotiations should Ье conducted 
vli th the Indian Government, wi th the aim of causing the Indian Government to 
withdraw this reservation." (For the full text see annex Гl.) 

Тhе Secretary-General circulated to Governments the contents of all such 

communications. 

/ ... 
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10. While these communications 1-1ere being recei ved and circulated, but subsequent 

to receipt of notice of the French objection, the permanent revresentat:1.ve o:f India 

·нrote to the Secretary-Ge11e-ral пoting tbe reasons for his circulation of the text 

as requested Ьу • the IMCO AssemЫy, but inquiring as to the sigriificance to Ье 

attached to the final observation of the Secretary-General as quoted at the end 

of paragraph 8 above. Тhе permanent representative stated that the Government of 

India could not believe that it could Ье the intention of the Secretary-General to · 

introduce in this regard, Ьу such а statement, а rule or prin.ciple of unanimity. 

Тhе Govermr.ent of India considered that the States pai·ties to the Convention had 

had e. cJ.,зq_uэ.te time to indicate their views and, if objection had not been recei ved 

from. "al.1 11 the Sta ~es parties, the Govcrпment of India had no doubt tbat the 

Sec:::-зta.r7-General ав deposi tai.-y 1-тould liзt India as а member of the Otganization. 

11. In а note of reply to tl1e pe1-;дa.nent 1·epresentative of India, the Secretary': 

General explained the position of the Secretariat. Т11е form of the circular notes 

used Ьу him followed tbe previous practice which the General AssemЫy bad 

recognized as applicaЫe in respect of conventions concluded prior to its 

resolution 598 {VI) on reservations to multilateral conventions. Consequently, 

until the resolution adopted Ьу the IMCO ЛssemЫy was modified Ьуа. new resolution 

or deci.sion taken Ьу а competent IMCO organ, the Secretary-General, in vieн· of 

the expressions of attitude Ьу certain IMCO members toward .the condition to which 

India sµbjected its acceptance, was unaЫe to receive the instrument in definitive 

deposit. So long as objection existed to the ter.rns of the Indian acceptance, it 

would exceed the authority of the Secretary-General, he explained, to make the 

affirmative ·decision_implicit in the requcst of India that it Ъе listed as а 

mem'Ьer. Such а эtер would constitute an a.ction in favour of one Government 1s 

position and against that taken Ьу another. In abstaining from such action, 

however, the Secretary-General vюuld Ье reserving to Н'.:.СО 1 ts r1gbt to pass upon 

tbe legal status of the acceptance Ьу India, on tbe basis of its compatibility 

with the Convention. 

/ ... 
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II • CONSIVERATIONS OF LA.H AFFEC11IИG 'ГЕЕ RESERVA'J.'ION OF INDIA 

· А. The steps taken Ьу the Secretвry-Genere.l have поt amountP,d to "e;pplication 
of tl1e uпэ.nimity ·1~i'fil1 ___ _ 

12. In its explanatory memorandun-J/ pro~sing the present item for inclusion in 

tl1e a3enda of the GeпeraJ. Asserr:Ьly, trle Government of India s ·tates ·t,bat i t finds 

no resolution or decision that would "authorize tl1e applicatio11 of the unaniгJi ty 

ru.le in regard to multilatera,l conventions concluded under the auspices of the 

Uni ted Hations 11
• The statement thus re.iseз both the question of authori ty and tl1e 

question of unanimity. 

13. The broad autho:.:-Hy of the Sec1·eta::r:-y~eneral to serve as deposi tary of 

multilatera1 conventions concluded uncler the auspices of the United Nations derivesJ 

of course, from policy decisions of the General AssemЫy takгn as early as its 

first session and regularly rene1,red tl1ereafter as an administrative matter. In 

taking specific depositary actiorisJ however, the Secretary-General acts under the 

autbority of the final articles of the conventions in question; as to reatters 

vтl1ich tl1e States concluding а convention bave not expressly covered in tl1e articles 

on depositary functions, the Secretary-General seeks to follow those estaЫis11ed 

depositary procedures understood to bave been contemp1.ated Ьу the States parties 

at the time of the adoption of а given convention. Moreover, in the iustant 

situation, when circulating the text of the Indian reservation and requesting the 

vievrs of the I MCO members, i·t is clear that the Secretar"IJ-General vтas specifically 

acting as agent of that Organization, not as agent of the General AssemЫy. 

Accordingly, his authori ty in this respect is to Ье fo1.шd in tl1e resolution of the 

IMCO AssemЫy; he i-тould not have been prevented f:rom complying ,-li.th that request 

on the grounds of the absence of sn express decision Ьу the General AssemЫy of the 

United Nations. 

14. The Secretary-General believes tbat it would assist in the consideration of 

this question, however, if he drei-т attention to the fact that, wl1ile he has sought 

to • follo,,r estaЫished procedures in tr1e matterJ he · ьаs not purported to Ье applying 

а 11 unanimi ty rule" to tl1e reservation of India. In the inclicatioп to the 

гermanent representative of India quoted at the end of paragraph 8 aboveJ he. did 

make clear tbat if there ,,rere no objection to their reservatiOn, he ·нotild Ье in а 

]/ А/4188. 
/ ... 
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posi tion to list India fortl1,.,ith as а member of IMCO. It did not, in l1is 

intcntion, follow froш tl1is statement that anotrier and different proposi tion was 

true: 1.е., that he considered t:iat, if а~у state member of llv!CO did ·oьject to 

the rcservation, India vтas to Ье excluded f1•or:1 membe1·ship in that organization. 

Не had merely indicated on the contrary that, in the absence of objection, there 

vтould Ье no obstacle ·t;o l1is treatiPg the ma+,ter as a?_reaёiy settled Ьу tl1e States 

concerned. 

15. As exple.ined in his reply to the permaнent representa·Иve of India, summarized 

in paragraph ll above, the Secretary-General reserved to the members of IMCO, 

acting throug~ ап appropriate channcl or ore;э.n, the firшl decision as to tl1e legal 

consequences of the co11dition attached Ьу India to its acceptance of their 

Convention. Tl1is vтas not tantaraount to а requirement of une.nimi t;y on his :part but 

was only а preserye.tion fo1· tl1e member States of the entire decisio11, including 

the ques"':.ion of unanimity. _v!hether the AsseinЫy or Council of IМСО - upon 

consideration of the question after receivinG the views of the States members of the 

Orgaпization - would decide that any gi-ven numerical vote \ •1as necessary for 

determiнing tl1e question would Ье а ma·t.ter for decision under the INCO Conve:ation 

and not for tl1e SecreJc.ary-General of the Unitea· Ne:tions. That Convention, in fact, 

itself contэ.ins provisions ,-rhich apply to voting in the AssemЫy and the Couпcil 

and 't-Thich indicate the vote requi1•ed for various types of decisions .§/ 
16. It may Ье that to а ce.rtain exten·t the :p1·esent di±'ficulties have arisen онt of 

some misunderstandiщ; on tl1is issue. То tbe best of tl1e i1"iformatiot1 availaЫe 

to the Secretary-Gencral, the IMCO ЛssemЫy took no decision, nor vras any 

suggestion made at that time, tl1at а unaniшous vote i11 India' s favour was. required. 

The representative of India addressed the AssemЫy only after the resolution 

deferring а final decision bad been adopted. Не then macle а. forn1al stateшent of 

position2/ which could not have been implied in а vote actually preceding it and 

wl1icl1 was not taken 1-1ith reference to any legal o:pinioп of the United Nations 

§_! See IMCO Convention, art. 43. The Secre·cary-Get1eral does not sugges ·t, that the 
stated majorities ,rould necessarily apply to а question of the present nature1 

but only that tl1e existen.ce of consti't,utional provisions regulating voting 
indicate the propriety of 1lis leaving suc11 questions to the Ъodies concerned. 

2.1 se·e IМСО/А .I/SR .6. 

/ ... 
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Secretarie.t or the IHCO secrete::,.\tat. Ht:! вta.ted : that his Government considered 

itself to Ье а full and unc~nd.itional menber of tl1at orgs.nization. In fэ.ct, it was 

the representэ.tive of Ind:i.& who e..ttributed to IИСО the application of ~ rule 

of unanimi ty • The atti tude af the AssemЫy, he stated, э.ppeared to Ье based on tl1e 

vievт that Iпdia could not Ье tre~tr;;d а.в а :party tintil 11 all the cther signatories11 

had accepted the terшs laid down in the Indie.n instrшaent - which his Gcvernment 

vтas prepared, for the purpase of determininв its sta.tus as а party 'to the 

Convention, to е.зsuще to Ье а ~eserva.tion. i1as i t, . he asked, suggested that the 

objection of• one State vтould euffice to exclude India from membership in IИСО? 

'l'hэ.t might Ье the legal posi tion, · he e.cknovтlec1Gec1, in res:pect cf certain 

multilв.teral coaventi.ons Ъu·t;, w:tth respe_~t. to those :p~rts of conventions which 

merely indica.ted' in general terms certain , desira.Ыc courses of action ss an objcct 

toward ·нhich the parties WO\lld: strive ~ritbout, assuming legal oЫigati~ns, the 

Governmeнt of India thougr1t itself entitled to make reservations the validi ty and 

effect· of which vrere not ё.et)endent upon acce:ptance Ьу the other parties • That 

шus t Ъе so, he concluded, since· the Indian reservation we.s consistent wi th t11e 

general purpose and object of the Convention. For, he ncted, the terms of the 

Indian instrurnent did not refer to the ·conetitutione.l :pEJ.rts of .the Convention but 

only to article :i:, \Thicl1 determined the purposes of П-;IСО. 

17. These assuщptions were not confirmed Ъу the. АsеещЫу. The sponsor of the 

resolution. a.t once made it clear that the Indian stateraent had not been kno,m in 

e.clvance and · thвt the existing position wав confined t6 th~ statem~nt contained in 

the resolцticn "vтhich had just Ъееn ado'J.)tэd. Ьу the AssemЪly. In any case" the 

Secrete.ry--Genere.l he.s summarized tl1e I:МСО :pro~eed.ings , on this point for the 

1nfcrma.tio~ of the Genere.l AssemЪly and, in particцlar, in orйer to demonstrate that 

e.ny question of tl·;e applicэ.tion of а unanimi ty. rule is cne which hэ.s been, and 

rema.inв, before IИСО. 

в. The reference to IHCO "vras not а cor.troversial .action under any theory of 
reservations 

18. The Secretary.-General was at na point in doubt as to the propriety of his 

referrins to П.'lСО i tself the qцestion of tr1e acceptance of India. This procedure 

conforrr,ed (l) tc the terms of tl1e IMCO Convention; (2) to the precedents in 

aepcsi ts.ry practice \The~ an organ or Ъоdу we.s in а :vosi tion to pэ.ss upon а 

/. --· 
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reservation; a.nd (3) to the vier.-1s on this specific si tuation expressed Ьу the 

General AssemЫy during' its previous debat.es on reservations to multilateral 

conventions. 

1, The reference to IMCO ,таs in accordance wi tl1 tl1e П~СО Convcntion 

19, As already noted, the IИСО Convention entered into force on 17 Marcl1 1958. 

The Indian instrument of acceptance wa.s not submitted until 6 January 1959. 

Clearly the status of ,cl1at acceptance was governed Ьу the terms of the Convention 

under vrhich i t \·ras subшi tted and Ьу the i11tention of the parties thereto. rts 

ar,cicle 5 opens шeыbe:rsl1ip in the Orga.nization to all States, subject to the 

relevant p1·ovis ions of the Convention. ArticJ.e б enti tles Uпi ted Na tions Neшbers 

to join in accordance vтi th the provisions of article 57, r.-тl1ich provides for 

signature and accepta11ce, the acceptance to Ье effected Ьу the deposit of an 

instrument with the Secretary-General of the United Nations. The Indian 

reservation relates essentially to e.rticle J., which estaЫishes the basic purposes 

of the Organiza.tion. rt seemed pla.in to the Secretary-General that if there наs 

any ~uestion concerning the effectiveness of the acceptance, that question was one 

of interpretat,ioп of the IMCO Convention and could and should Ье determined in 

accordance нith the terшs of the Convention itself. Its article 55, entitled 
11 Interpretation11 , provides: 

11Any questioп or dis:pute concerning the inter:pretation or application 
of tl1e Convention shall Ье referred for settlement to the Asserr;Ьly, or shall 
Ье settled in such other manner as the parties to the dispute agree. Nothing 
in this Article sl1all preclude the Council or tl1e Mari tin1e Safety coыmi ttee 
from settling any such questions or dis~ute that may arise during the exercise 
of their functions. 11 

As the AssemЫy ,;as convening on the very day on r.-тhich the permanent representati ve 

of In.d.ia submittea his Government 1 s instru:ment, the Secretary-Gener'al could not 

but treat tl1e legal consequences of the condi tion to r.-rhich the Indian acceptance was 

subjected, and the consistency of that condition r.-rith the :purposes of the 

Organization, as а question of interpretation to 11Ье referred for settlen1ent to the 

AssemЫy". 

20. Тпе :propriety of this procedure was impliedly recognized Ьу the IMCO AssemЫy 

in connexion ,-1i th the reserva.tion which had been proposed Ьу another State prior to 

; ... 
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the Indian suЪmission. At the time of tl1e tcnder for deposit of an instrument or 

accэptance Ъу the Goverшnent of Тurkey, а 12roces-verbal ha.d Ъeell dl"a"m up on 

25 V~rch i958 setting forth the Тurkish reservation of its law concerning cabotsge 

and moncpoly. Tl1e text of the proc~s-verbal was communicated to all interested -----
States Ьу а circultii' note of 9 ApriI 1958, ,,rith а request to States parties to· tbe 

Convention to inform the Secretary-General as soon as possiЫe of their attitude 

toward this reservation. None of the replies contained any express objection to 

the reservation, and indeэd certa.in of thezn specified that the IИСО AssemЪly should 

definitively pronounce itself on the matter. Consistently with his estaЫished 

procedure the Sec1·etary-General, in reporting to 'the IИСО АвsеmЫу on the statuв. • 

cf the Convention, set out the text of the Тurkish reservation and indicated the . 

a.ctions he had tэ.kel1 to date. This report constituted ап item on tbe age11da of the 

first session and the IMCO AssemЪly, in receiving the report and seating the 

Тurkish delegation vrithout qualification, tacitly accepted tl1e reservation. · 

2. The reference to IИСО conformed to prece~ 

21. In previous cases where reservations had been made to multilэ.teral conventions 

which ,,теrе in f'orce and which either were consti tutions of organizations or which 

otherv7iGe created deliberative organs, the Secretary-Gene1·al has invariaЬly treated 

the mat·t;er a.:s one for reference to the body having the autl1ority to interpret the 

convention in question. 

22. Thus, in 1948 the Secretary-General informed the States r,arties to the 

Constitution of the Horla. Health Organization tbat he 1-ras not in а position to 

determine 1-1hether the Uni ted States of America had Ъесоmе а party to tlшt 

Constitution Ьу depositing an instrument containing а reservation, but he noted 

the authority of the Wcrld Hea1tb AssemЪly to interpret the Con~titution under its 

article 75. · The AssemЫy accepted the ratification as not inconsistent with the 

Constitution. In 1949, а meeting of the contracting parties to t?e General 

Agreement on Tariffs and Trade considered (in accordance with а :eroces-verbal of 

signature dra.wn up Ъу the Secretary-General) the 14 eserva.tions vrhich t;he Union of 

South Africa desired to append to its signature of а protocol to the General 

Agreement which had been adopted Ьу the contracting parties. А declaration 

accepting the reservations was then transmitted tc the Secretary-General. At а 

la. ter date, at their third session, the contracting parties toolc а similar 

decision, declaring valid a.nd effective а Southern Rhodesian acceptance, subject 

to а. reservation, of a11other of their protocols. / ... 
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3, Ccnstitutions of international agencies l1aye Ъe~recoc;nize~s not subject 
to un:Hateral rese1-vation 

23, It has frequently been observed that, whatever- might Ье the best rule for 

11andling reservations to humanitaria·n or other norшative types of multilateral 

conventions,-stricter procedures apply to conventions which estaЫish e.nd provide 

for the governance of international organizations and which are therefore in t}1e 

nature ofconstitutions. · Thus, it \-ras recognized in tl1e debates :i,11 tl1e Sixth 

Committee, at the fifth and sixth sessions of the General AssemЫy, on the item 

concerning reservations to multilateral conventions that no reservations to the 

Uni ted Nations Charter , .. ere permissiЫc, e.nd representati ves of qui te dif'ferent 

philosophical persuasions took the position as to consJGitutions of interпational 

organizations that at J.east some form of consent \>тithin an organization \>ras 

required in order to maintain its basic structu.re as among all the members. It was 

acknowleclged that here the principle of universality of application yielded to 

tlщt of' integri ty of tl1e consti tuent instrument. This is because members of а 

functioning organization undertake common oЬligations, and necessarily do so on а 

multilateral basis, since it would Ье impossiЫe for an agency to conduct broad 

operati~ns if it had Jco apply а constitutional provision differently as between 

different members. In short, it is not feasiЫe for State А to Ье а rnember of an 

organization in respect of State В and not а member as recards State С, 

24 • Tl1e obvious deшonstration of this priociple is that tl1ere could Ье no 

unilateral right to join an international organization subject, for example, to а 

reservation that the nе,-т entrant would :рау less tl1an tl1e financial contribution 

provided under the consti-tution; nor could а situation Ье permitted Ьу r1l1ich one 

member \ТOUld couнt tl1e vote of another member but а thirд. would not. In the 

INCO АвsеmЫу i t appeared that tl1e Government of India wished to acknowledge and 

avoid this :principle Ьу distinguishing betvтeen the particula.r a.rticles of а 

constitut:i.on to vтhicl1 а reservation was in substance a.pplicaЫe. Thus its 

representative stressed tlнз.t the Indian condition 11 did not refer to the 

cnnstitutional parts of tl1e Convention" but only to those that "la5.d down general 

standards of conduct".lo/ То the best of the Secretary-General's know1edse, this 

10/ IЫd, - -
/ ... 
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distinction Ъеt'\-тееn types of articles for determinine; the :permissiЪility of 

unila·teral reservations to the constitution of а.~ operating • agency is entirely new, • 

but he ha.s поt sought, and wouJ.d not nmr "'ish, · to pass judge:nent on this doctrine as 

а rnatter of substance. For the purposes of the depos1tary it ~.as sufficed tlJ.at, 

if it is possiЫe to n1ake such а. distinction between articJ.es of the IMCO 

Convention, then i t can Ъе e:.ccomplishecl only through tl1e process of interpretation 

of tha.t Convention. And. the process of interpretation is assignecl to the AssemЪly 

or Council of the Organization Ьу article 55 of the Convention. It may Ъе tl1a.t 

the AssemЫy could hold tha.t, even if no reservation to the article on the 

apportionment of expenses among members could Ье permitted, one addressed to the 

basic co11sti tutione,l stateraent of the pt1.r:poses a.nd functions of the Organization 

could Ъе accepted Ъу majority or other vote, or even on а unilateral basis. But so 

far as concerns the depositary actions of the Secretary-General, the decision 

\,hetl1er the Indian reservation as to the :pur1юses of the Organization is consistent 

'\-Ti th the object and purposes of the Convention rests '\-tith IМСО, which remains 

seized of tl1e entire question. The very fact that tlle argument in favour of the new 

pro1юsition has already Ъееn placed. before the AssemЪly of that Organization is 

evidence of tbl.s point. 

25. It :i.s the conclusion of the Secretary-General from the above that the 

subшission of the Indian reservat:i.on for consideration Ьу IMCO does not in any real 

sense engage the conflicting doctrines that have neretofore led to controversy 

over the underlying theories of reservations. His referral of tbe reservation to 

IMCO d.id not commit the United Nations to an applice.tion ·or the unaniшity rule, 

since the majority reg_uired for а vote '\-tithin an IIliCO organ is for the Organization 

to determine. Мoreover, tl10se who l1ave upheld the classic League of Nations, 

or contractual, vie,., of reservations have recognized that where the convention in 

question estaЫishes an organization, tЬat organization is tlie. best medium for 

providing the necessary consent. Spokesmen for the Pan-American method have also 

made exceptions for constituent instruments. Nor can there Ъе serious ground for 

coщplaint from representati ves of tl1e view that would have the deposi tary leave to 

States the determination of · tьe legal effect of reservations. • In the present 

case the States concerned are necessarily the members ·of the· Organization whose 

constitution was made the subject of the reservation, and it is with tbem that the 

authority to make the ultimate decision continues to lie, 
/ ... 



А/4235 
English 
Page 14 

С. The referral to IHCO memЪers "'as not in conflict w:l.th the advisory opinion 
of tl1e Inter1.1ational Court of Justice _____ .........,. ____ ~------

• 26. -The explaвatory memo1·andum of India. expresses the view that the submission of 

its reservation to tl1e membership of П~СО, as determined Ьу the IMCO AssemЫy 

resol~tion, was contra!"'J to _the edvisory opinion of the International Court of 

Justice on reservations to the Convention on Genocide. The Court, however, 

expressly stated tha·t; the repl:i.es wl1:i.ch the Court was called upon to gi ve to tl1e 

questionsput Ьу the Ge:1eral AssemЫy concerning reserve.tions to the Convention on 

genocide were "necessarily and strictly liшited to that Convention11
•
11/ • Moreover, 

the General AssemЫy in resolution 598 (VI), noting tl1e a<lvisory opinion, 

recommended to States tl1at t.hey Ье guided Ьу i t · 11in rega.rd to'' the Convention on 

genocide, e.nd req,uested the Secrete.ry-General, "in relation to" reservations to 

tl1at Convention, to conform his- practice to tЬе e.dvisory opinion. This limiting -

langu.age, it will Ье recalled, was intentional, since the Court had determined that 

tl1e solution of the pro·olems pJ,aced before it 11 must Ье found in the special 

che.racte1•istics of tl1e Genocide Convention" .12/ 

D. ~efe1·ral ,;as not in conflict ·нith the General AssemЫy resolution on 
reservations 

~7. The explanatory memora.r,dum also expresses tl1e vie"r tl1at tl1e subшission of the • 

Indian reservation to the meшbership of r:мсо, as deterшined Ьу the, IMCO AssernЫy 

resolution, vras not ip. conformi ty ,.,1 tl1 resolution 598 (VI) of the General Asse111Ъly 

of tl1e United Natio.-1s. Tha.t resolution, l10,-1ever, in requesting the Secretary­

General to adopt а ne,., procedure for _handling reservatiQns, expressly confined the 

new practice to "future" conventions. It did not a.pply to conventions whicl1, _ 

like that on IMCO, had already been adopted. The sumшary records of the Sixth 

Committee at the sixth session lea.ve no doubt tl1e.t this distinction was conscious 

and purposeful. The ,-тord 1'future" ,ras inserted because representa.tives had 

expressed doubts as to the :powers of the General AssemЫy in relation to conventions 

Ш r.c.J. Reports 1951, р. 20. At the sixth session, the .representative of India 
in the Sixth Commi ttee 11 emphasized" tha.t the comments of the Court ,;ere 
"limited to the Convention on genocide11 (Official Records . of the Generзl 
AssemЫy, Sixth Session, Sixth Committee, 267th meeting, :para. 33). 

~/ r.c.J. Reports 1951, р. 23. 
/ .... 
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alrea.cly o.dopted Ьу States. This view vras tl1at the General ЛssemЫy ,тould not have 

legal competence to pronounce itself upon matters affecting the legal status of 

pe.rties to existing conventions, or to modi:::'y а p1·actice e.lready follovтed Ьу tl1e 

deposi te.ry and to substi tttte one ,-тhich could not have been contemple.ted Ъу the 

negotiators of treaties drafted prior to the advisory opinion of the court. In 

other vтorcl.s " to take .- the J_)roЫerr. a.s i t we.s then sta.ted and to ap:ply i t in_ terms of 

IMCO - that Convention had already been l\dopted sоые four years prior to the Sixth 

Comrнi ttee debates, and not Ьу tl1e General AssemЫy bu"c Ьу the Uni ted Nations 

J.!ari tiшe Conference, ,-1hicl1 incll1ded States t11en or no,;-1 non-members of th~ Uni ted 

Nations. The General AssembJ.y, having in this connexion po•Jers of recomшendation 

only, could neither make а determination as to the procedures contemplated Ьу 

the original ner;;otia·cors, nor pass upon а differencc between tlie Goyernment of 

India _and the IИСО AssemЫy. It vrould not Ье for the Generэ.l AssemЫy _to fj.x а rule 

for determining а queвtion of membership in another international organization; 

nor woнld i t ,.,ish to take а .decision in interpretation of the n.:co Convention, а. 

rю,-1er assigned Ьу that treaty to the INCO Assembly and Council. r.ro do so, 

according to tl1e views which seeшed t<? prevail in tl1e Sixth Commi ttee at the sixth 

se.ssion, would Ье to arnend, or. modify the application of, the IMCO Convention. 

28. Indeed, tl1e deliberate intention of tl1e General AsseraЫy to. iпclud.e the 

lim:i.ting language is demonstrated Ьу tl1e voting. The re:presenative of the USSR 

called for а separate vote on tl1e phrase relating to future conventions; thereupon 

the spokcsm.an for its joint spons~rs '.'explained that the purpose of the addition of 

the words referred to Ьу tl1e USSR representative in the joint aшendment ,-таs to 

shovт tha.t the instructions given to tl1e Secretary-General we:re not to have any 

retroacti ve eff ect on existing conventions or conventions the.t 1шd merely beet1 _ 
. -- • 11 w -

s1gned, Ьнt were only to Ье appliec1 ю. th _ respect to future conventions • Ttie 

Comшittee then adopted this language Ьу а vote of 32 to 5, with 12 aЪstentions. 

Horeover, to make quite clear how the Secretariэ.t understood that it vтas to cary out 

1 ts functions, tl1e Assistant Secretary-General in cЬarge of the Legal Department 

had made а formal statement to the Sixth Committee: 

Official Records of the General AssemЫy, Sixth Session, Sixth Committee, 
277th meeting, para. ь5. The representative of India had also stressed that 
ti the Co:mmittee' s decision related to future conventions and -not to conventions 
concluded in the pг.st11 ( iЬid. 1 267th meeting, para. 32) • 

; ... 
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''Hhatever decision the Sixth Cornmittee might take, the Secretary-General 
iтould endeavour ·to implement it to tl1e best of his ability, Ne1Тertheless, 
i t \vas cJ.early unд.erstood that any :inst111ctions issued. to the Secreta~r-
General in his ca.pacity of depositary vтould Ье supplementary instructions, 
applicaЫe solely to future conventions concluded under United Nations 
ausp::l.ces and not containing special clauses 011 reservatio11s. 11 'Ш) 

Е. IМСО being sei~ed of this qнestiOEL the decisi.on rests ,-1ith tl1at organize.tion 

29, Apart from questions discussed above as to the adminis·tre.tive • procedures of 

the depositary, or even as to reservations doctrine, а. practica.l шatter concerning 

conflicts of jurisdiction between international organs now arises. The Secretary­

General apprised IMCO of tl1e condi tion to which tl1e Government of India suojected 

its шembership in that organization; the IMCO AsseraЫy not only took. jurisdicM.on 

of the question but retained it, Its resolution of 13 January 1959 was Ьу 

nature а p1·ovisional decision "until" the Member States should have an opportuni ty 

of expressing their views; it therefore did not divest IMCO of its jurisdiction 

of the question but ra·l;her confirmed i t. Tl1e circule.-tion Ъу the Secretary-

General being tl1us inl1erently an interim measure, he "'as serving strictly as agent 

, of tl1e IMCO asseшЪly, acting at its req_uest. That the question remains pending 

is furtrier suggested Ьу the fact tr1at the receнt session of the IMCO Council has 

talten note of а report Ьу the IИСО secretariat on the status of tl1e Convention, 

which referred to the Indian reservation.15/ Complications could arise if the 

General AssemЫy of the Uni ted Nations were 110,, to e;i ve him instructions as to the 

proced.ure to follo,·r in е. question still to Ье considered Ьу an appropriate orr;an 

of IMCO; it might even create for the Secretary-General а direct conflict between 

the authority given him Ьу IMCO as its agent and the views of the General AssemЫy 

as а principal organ of the United Nations. 

30. This practica.1 difficulty suggests а. risk tl1a.t, if а question vтhich is still 

sub judice wi thin н:со vтere no,., transf erred to the General AssemЫy of tl1e Uni ted 

Nations Ьу one of the parties to the question remaining for settlernent ,.,,ithi.n that 

organization1 the General AssemЫy шight unintentionally become а court of appeal 

from adverse decisions ,.,,itl1in the governing bodies of specialized agencies. А 

IЫd., 276th meeting, para. 4о. 

IMCO/COUNCIL II/3, 11 Status of Convention11 ; IMCO/COUNCIL II/SR.l, 1st meeting, 
б July 1959. ; ... 
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dif:f'ere_nt type of referral is prov:tded Ъу ·tье ·. tэrms • of tl1e IMCO Convention, 

ho1-1ever • . As alreacly noted, srticle 55 e.uthorizes the AssemЪly, or the Council 

dur:tng the exercise of its functioпs, to se·ttle any qu.estion concern:!.ng the 

inter:pret,:э.tion of the Cohvention. Article 56 then p1·avid.es: 

11Ary legal g_uestion 1,111ich cannot Ье sett1ed as provided in article 55 . 
sha11 Ье referr~d Ъу the ,'):rg1;.11ize.tion to the Inte1·nationa.l Court of Justice 
for an · advisory opinion in accordance iri th Article 96 of the Cbarter of the 
United Ne.tions. 11 

This decision too 1s· plainly one to Ье te.ken Ъу IИСО. 

/ ... 
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III. CONCLUSIOП: ·• GENERAL CONSil>EI1ЛTICJNS AFF'EC'l'ПTG DEPOSITARY FUNCTIONS 
RELATING ТО CONVENTION.3 CONCLUDБD PHIOR 'rO ТНЕ ADOPТION 01•' GENERAL 

ЛSSЕМВLУ RESOLUТIO!! 598 (V I) 

51, The explanatory memorandum :poses the question. 110w before the General AssemЫY 
11-.пth pз.rticular reference to the Convention on INCO", and this is the light in 

чhich the question has been examined above. In so formulating the •question, 

ho1-тeYer, the memorandum states t l1at "tl1e Government of India. considcrs that the 

General • ЛssemЫy should prono1.шce i tself clearly on the principles and procedure 

to Ъе followed Ьу the Secretary-General in the discl11:1.rging of his func·tions as а 

d~:positary" of conventions concluded before the date of adoption of General 

AssemЪly resolution 598 (VI). It is the Ъclief of the Secretary-General that the 

information set out above would suggest that the procedures ,тhich have Ъееn 

t'ollo,тed in the IМСО case do not in tb.emselves raise broader questions of 

principle on which the General AssemЫy is required to pronounce itself. For, 

under any theory of reservations, the question would still have Ъсеn for settleщent 

Ьу Il'1CO. А ne,v- directive Ъу the General AssemЫy to the Secretary-General as to 

reservations procedures in general, therefore, could not alter the status or 

nature of the s:pecific J?l·oЫem before IMCO. 

32. Nevertheless, it rnight Ъе of interest to the General AssemЫy if the 

Secretary-General were to conclude this report i.Тi th gencral inf crmation of а 

factual character on the broader qнestion, in order that the General AssemЫy 

migllt judge whether reservations procedures since the date of resolution 598 (VI) 

have to any practical extent preserit~d difficulties either to the depositary or 

t9 the States parties to multiiateral conventions. 

3;. As recalled in paragraphs 27 and 28 above, that resolution created а 

procedural distinction between conventions concluded prior to its adoption and 

conventions subsequently concluded. Thus far, substantive differences in legal 

consequence do not seem to have floiv-ed from that difference in practice. 

34. А number of conventions concluded under the auspices of the United Nations 

since the date of the resolution have complied with its recommendation that the 

drafters of multilateral conventions insert provisions for deterrnining the 

adrnissiЪility or not of reservations and their legal effect. Under such 

conventions procedural proЪlems of any moment have Ъееn obviated. А few 

C?nventions have not followed the reccmmendation, Ъut no objection has Ъееn 

/ ... 
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received to any reservation yet made, and in any case conclusions as to the legal 

conseguences of such а reservation and oЪjection ·нill not Ье tl1e concern o:f' the 

deposi tary but, under the resolution, will Ъе left to Ье dra·wn Ьу each State 

concerned. 

35. Accordingly, по difficulty has yet arisen concerning the practice as to the 
11future" conve11tions referred to in resolution 598 (VI), · Hhat is of more 

immediate interest in relation to the present agenda item, is that until the 

current session no difficulty had arisen in respect of the practice follovтed. as 

to the conventions concluded prior to the adoption of the 1952 resolution. Thus, 

almost eight years have elapsed since its adoption vrithout any legal dispute 

arising in relation to, or resulting from, the principles and procedure to Ье 

follo-vтed Ьу the Secretary-General concerпing conventions concluded before 1952. 
• .In all probaЬili ty ·this fact is due to tl1e lack of substanti ve difference in the 

two procedures: regarding the fнnctions of the Secretary-General, the distinction 

in effect amounts only to otie of the style in -v1hich the circalar notes of the 

depositary are f'ormulated, That is to say, in circulating the text of а 

reservation made to а convention existing at the time of that resolution, he 

requests States parties to advise him of their 11attitude" toнard the reservation; 

in the case of conventions concluded subsequent to the resolution, he circulates 

the text without this request. On the other hand, in either the one case or the 

other, the Secretary-General puЫishes only the essential facts: the deposit of 

instruments, tl1e texts of reservations, and the fact of objections, regardless of 

the date of the convention,16/ 

36. It may also Ье tl1at, as time progresses and accessions to the older 

conventions diminish, the prospect of any significant number of reservations, 

and therefore the possibility of objections, steadily recede, Ce~tainly, the 

То the extent possiЫe the results are shown in tabular form, and in any 
case wi thout comment on the legal consequences. Compare the 11Tab1.йation 
of reservations and objections thereto", Convention for the Suppression of 
tl1e Traffic in Persons and of the Exploitation of the Prostitution of Otl1ers 
(an 11existing convention" at the time of resolution 598 (VI)) with tlie 
similar tаЫе for the Convention оп the Politica.l Rights of Homen (а "future" 
convention), "Status of Multilateral Conventions of which the 
Secretary-General acts as Depositary", SТ/LEG.,3. 

/ ... 
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particular proЪlem '\-rhich gave rise to .the question of the reservations tp the 

Convention оп Genocide "whether the entry lnto force of.' the Convention could Ъе 

declared in the face of the depositary's uncertainty as to the nuщЪer of States 

to Ъе counted as parties :f'or that purpose - can no longer arise. Tl1is is Ъecaus~ 

no more of the conventions existing at the time of the resolution ar~ due for 

entry into force. 

37. In any case i t has seeшed to the Secretary-General that if any ne"' legal 

question of stibstancewere nон to arise in some future dispute (none ·at presenti 

existing '1-:ithin t11e United Иations) as to the legal co11sequences of а reservation 

and oЪjection thereto, the method of solution would ·be essenti.ally the same, · 

regardless of whether the convention had been concluded prior or subsequent to 

resolution 598 (VI). If there vтere uncertainty as to vrhether tbe rese1·-ving Stat~ 

Ьаd а right to treat itsel:r a11d Ъе treated as а party to tile convention in 

question, • that doubt tvould pot Ъе settled Ъу the forms of • correspondence vтhich 

the Secretary-General had followed. In either case it \.ТOuld remain f'or solution, 

at the instarice of an interested -Sta·te, Ьу way of internationa.l procedures; it 

could Ье referred to an appropriate orga.n or to the International Court of Justipe1 

in the same "vray for an earlier convention as '\-rould Ъе necessary for а later one, 

38. If the General AssemЪly irere novr, hotvever, to vrish _to suggest some 

different о~ шоrе uniform procedure for the Secretary~General in а sense contrary 

to the requests made to him in the i952 resolut1on, the ,Secretary-General stands 

ready to provide the necessary information regarding the adaptability of his 

administrative ~rocedures as depositary to any such alteration. 

. ' 
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vlНEREAS, a .Convention relating to the Inter-Governmental Mвritime Consultative 

Organization was signed at Geneva., on the sixth day of Мarch in the year one 

thcщss.nd nine hundred and forty-•eight, Ьу the Plenipotentia:ry and tbe 

Representative of the Government of !rA1a, dulr ~uthorized for that purpose, which 

Convention is annexed herewith. 

AND i-ffiEREAS, it is fit and expedient to a.pprove and e.ccept the aforesaid 

Convention subject to the followins conditions:-
11 In accepting the Convention of tbe lпter~Governmenta.l Мaritime Consultative 

Orge.nizs.tion, the Government of India declare that any measures vтhicb it adopt or 

me.y_have adopted for giving encouragement and a.ssistance to its na.tioпal эhipping 

and ahipping industries (such, for instance, as loan-finaricing of national 

shipping companies at reasonaЫe or even concessional rates of interest, or the 

s.lloce.tion of Government-owned or Government-controlled cargoes to national shi:ps 

or the reservation of the coastal trade for nat:!.one.l ship:ping) and sucb other 

matters as the Gove1·nment of' India may adopt, tr1e sole object of vтhich is to 

promote the development af its 0rn_i na.tioцal shipping, are consistent with the 

purposes of Inter-Governmental Maritime Consultative Organization as defined in 

article l{b) of the Convention. Accordingly, any recommendations relating to this 

subject that ma.y Ье adopted Ьу tbe Organiza.tion will Ье subject to re-exa.miпation 

Ьу the Government of India. Тhе Goverrunent of India further expressly state tbat 

its acceptance of the above-mentioned Convention neither has nor shall have the 

effect of e.ltering or modifying in any way the la.vr on the subject in force in the 

territories o:f' the RернЫiс of India." 

/ ... 
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NOW, THEREFORE, ВЕ IT КNOWN ТНАТ the Governmeпt of India" having seen and 

considered the said Convention hereby approve and accept the same subject to the 

stipulatioп referred to above, 

IN TESTIИONY WНEREOF I, Rajendra Prasad, President of India, have signed 

these Presents and affixed hereunto шу Seal at New Delhi this thirty-first day 

of December of the year one thousand, nine hundred and fifty-eight. 

(Signed) RAJENDRA PRASAD 

President of India. 
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REPLY OF FHANCE ТО ТНЕ COlvJМUNICATION CONTAINING ТНЕ INDIAN CONDIТION 

Letter dated 18 March 1959 addressed to the Secretary-General 
Ъу the Niпister Plenip::>ten·l;ia:.ry, DirecJcor of United. Nations 
Affairs • anrl Interriational Ore;anizations at the 1:t're11cl1 Mi11istry 

-----· of Foreig11_Affairs 

Ву your letter C.N.17.a.1959.TREATIES-4 of 16 February 1959, you informed 

me of the tender for deposit with the Secretariat, on 6 January 1959, of the 

iпstrurnent of acceptance Ъу the Government of India of the Coг.vention 011 the 

Iпter:-Governдeнtal Maritiшe Consultative Orga11ization, signed at Geneva 

6 March 1958, in accoi·dance wi th article 57, paragraph ( с) of that Convention. 

You reg_uested me at tb.e same tirle to comшunicate to y:,u my Government I s 

attitude with respect to а declaration contained i11 tl1e instru.>nent of 

acceptance • 

. In acknowledging receipt of that communication, I have the honour to inform 

you tl1at the French Governr.1ent feels bound to expre s s i ts opposi tio11 to the 

reservations contained in the declaration of the Government of Iпdia. 

Му Goverl1!1ent has alwo.ys considered that the reservations Ьу which а 

State qualifies its signature, ratification or accepta11ce of а multilateral 

treaty are valid only if tl1ey are accepted ьу all the States parties to the 

treaty. 

Tl1e French Government is unaЫe to accept tl1e wording of the Indian 

reservatio11s .for two reasoпs: 

1. It is in the first place iпpossiЪle to accept that а Gover11me11t . 

party to а multilateral convention should itself decide unilaterally 

that any measures which it иigl1t adopt in the future in regard to the 

subjects covered Ъу the conveпtion, shall automatically Ъе deemed 

consistent with the convention. 

Tl1e g_uestion at issue is whether it appertains to а State party 
.. 

to а multilateral treaty to take а decision' on this point itself, 

its discretionary judgement in the matter being then imposed on all 

the other States parties to the treaty. The determination whether а 
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reservation is consistent with the spirit, object" or рщ~роsе of а 

treaty is, in i tself', а j11rid.ical question of ge11eral interest ,•rl1ich 

too closely affects- tl1e structure of the treaty to Ье deciйed 

unilaterally. It is for the States parties to the treaty to take а 

decision оп this point, i t being u11derstood, to quote tl1e words used 

Ьу the International Court of Justice in its Advisory Opinion of 

28 Nay 1951 tl1a.t "if а party to the Convention objects to а reservation 

which it considers to Ъе incompatiЫe with the object and· purpose of 

the Conve11tion, it са11 1n fact consider that the reservi11g State is not 

а party to the Convention" (International Court of Justice, Reports of 

Judgements, Advisory Opinions and Orders, 1951, page 29). 
In tl1ese circumsta11ces i t wou.ld seem impossiЫe to accept the 

declaration of tl1e Governmeнt of India tlшt "any measures ••• and such 

other matters as tl1e Goverпm.ent of India тау aclopt, the sole object of 

which is to promote the clevelopaent of its own national shipping, all 

consistent with the purposes of the Inter-Governmental Maritune 

Consultative Organization11
• Tl1e parties to the Convention are in 

fact being asked to gi ve а free l1a11d for the future, and they would 

not Ье justified in doing so. То Ье ассерtаЫе, а reservation must 

Ье precise and strictly l:i.шited. It is easy to see tr1at the rese:i.·vation 

made Ьу the Goverшнe11t of India is not of this nature. 

2. The Gover·m1ent of Indiэ. adds in its instrument of acceptance that 

"any recoramendation relating to this subject tl1at may Ъе adopted Ьу the 

Organization will Ье subject to re-examination Ьу the Govern1;1er1t of 

India". 

The e.ccepta11ce of such а forшula Ьу tl1e other parties to the 

co11vention would in practice make the mechanism of the Convention 

of б March 1948 ineffective Ьу subordinating the application of each 

and every recomшeпdation adopted Ьу tl1e Organization to the conseпt 

of the appropriate constitutional orga11s of the various signatory 

States. Acceptance of such а system would Ье tantamount to calling 
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into guestion the provisioпs agreed to 1n 1911--8. Ву definition а 

ratification or ап acceptance cannot Ъе conditional. Nothing in 

tl1e Conventior1, as i t was accepted Ьу the signatory States, autl1orizes 

sнch an interpretation. Acceptance of tl1e Indian doctrine at the 

:present stage would o:pen tl1e door to reguests of а similar nature 

which ,юuld undoubtedly Ье made in the future and which would rapidly 

destroy the effectiveness of the provisions that were jointly 

elaborated and approved. 
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Letter dated 30 June 1952 frcm ti1e represe.o,tative of the 
Un1.ted St.ates of Amer:i.~a to the United Nations addressed • - __ .. 

to :tl.e ~ecretc.ry-General 

The represen~ative of the Unitecl Sta.tes of America to the Unitea. Nations 

presents 11is compliments to the Secretary-Genere.l of the United Nations and has 

the honour to refer to note С .N.17 .a.1959.ТREATIES-4 from the United Nations Legal 

Counsel, dated lб FeЬruary 1959, requesting the United States to inform the 

Secretary-General of its attitude with respect to the цeclaration contained in the 

acceptance Ьу India of the Convention on the Inter-Governmental Maritime 

Consultative Organization. 

Tl1e Goverr:unent of the United States does not consider that tl1e declaration of 

the. Goverшnent of India constitut.es а reservation on the part of that Governra.ent. 

,нt11 respect to the first sentence of the declaration, it is not consid.ered 

that there is anything inconsistent as between the languag~ of the sentence and 

the pur:p_oses of the Inte1~-Governmental Иaritime Consulta·t,ive Organiza.tion as 

defined in article ,1 (ь) of the Convention. Article 1 (Ь) states ·that assistance 

and encouragement given Ьу а Government fo~ _the development ~ its national • 

shipping and for purposes of security does not 1n itself constitute discrimination~ 

The measures which the Goverr:unent of India sets forth as the kinds of measures 

'i-Тhich it l1as adopted or may adopt, are of а kind. which constitutes assista.nce and 

encouragement for development of its national_ shipping, and are .not designed to 

restrict the freedom of shipping of all flaGs to take part in internatione.l trade 1 

,-тithin the meaning of the proviso to article 1 (Ь); in this connexion, it is -

understood that, in reserving the right to limit its coastal trade for national 

shipping, India. t s intention is . not inconsistent ,·1ith the generally recognized 

principle that а nation may exclude vessels of other. countries from transporting 

passengers or merchandise between ports or places vтitl1in that nation. Although 

the Government of India, in the first sentence, also states the.t it may adopt 

"such other matters", on the principle of e,juadem generis, these "such other 

matters" are to Ъе interpreted norma.l.ly as being of the kind and character as 
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those specifically set forth Ьу the Government of Indie in the parenthetical. 

expression in i ts first sentence. Fur·thermore, all of these measttres are stated 

to Ье with the sole object of promoting India 1s national shipping, and thus do not 

indicate that they are designed to restrict the freedom of shipping of all flags 

to take part in international trade. Accoгdingly, in the opinion of the Go·-rernment 

of the United States of America, there is nothing in the language of the first 

sentence of the declaration Ьу the Government of India ~hich is inconsistent with 

the p1-1rposes of the Convention on the Inter-Governmental Maritime Consultative 

Organization as defined in article 1 (Ъ). Moreover, the Government of India itsel~ 

declares such to Ье tl)e case. The posi•tion of the UnHed States regarding the 

first sentence of the d~claration should not, of course, Ье teken to constitute 

affirmati ve approval of any specific measures taken or to Ье taken 1vi thin the terms 

of the more general reference to measures as set forth in the declaгation" since 

information regarding such spec_ific n.eэsures -..•as not made a.vailaЬle wi th the 

declaration. • Tl1e posi tion of the Government of the United States is simply that 

the declaration Ьу the Gcvernment of India does not legally constitute а reservation. 

With respect to the last tvтo sentences of the declaration, i t is noted that, 

since the functions of the Inter-Governmentnl Иari time Consul tati ve Organization • 

~re declared Ьу the Convention (article 2) to Ье consultative and advisory only, 

it is obvious that any recommendation adopted Ьу that Organization would not have 

binding effects on governments. Any such recommendation would Ье examined Ьу the 

governrnents conceгned, and, if expressed in the form of an ag:ceement or convention, 

would Ье accepted or rejected, as the case mig1:1t Ье, Ъу each government in 

sccordance wi th i ts consti tutional procedures. The last t,-ю sentences of the 

declaration of the Governmeпt of India are, therefore, а ·restaternent of th·e right 

of examination and decision on the part of the Contracting Parties which is irnplicit 

in the Convention. 

It v1ould Ье apprecieted if the Secretary-General would inform the other 

interested Governments of the ~osition of the United States with respect to this 

mr.,.tter. 
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The.Acting Permanent Observer 6fthe Federal .RepuЫic of Germa.ny to the · 

United N~tions presents his compliments to the Secretary-General of the . 

Uni ted Nations and has the honour to i-·efer to Circular Note 17. е. .1959. ТREATIES-4 

of 16 FeЪruary 1959 regarд.ing the declarг.tion contained in the instrument of 

acceptance Ьу the Government of India of the Convention on the Inter-Governmenta.l 

Maritiщe Consultative Organization. 

Upon instrпction from his Government the Acting Permanent Observer of the 

Federal RepuЫic of Germany has the honour to transmi t to the Sec1·eta1·y-General 

the follavring coщm.ents of the Federal Government on this decla1·ation: 

The Government of the Federal Re:puЫic of Germany has some difficulties 
i n reconciling i ts vi eт,rs wi th the reservation regardiug the "allocation 
of Government-O'~med or Governmen·c-controlled cargoes to national ships" 
made Ъу the Gove1--nment of India in its instrument of acceptance of the 
Convention on the Inter-Goverr.mentaJ. Maritime Consultative Organization. 

Тhе Government of' India considers this reservation as being ''consistent 
wi th tbe p1.1rposes of the Inter-Gove1·nmental :Иari time Consul tati ve 
Organization as defined in ai~ticle 1 (Ь) of the Conven·tion". In the 
view of the Germa.n Federвl Gove:rnment, however·, any measur·es, taken Ьу 
а Government, that are clearly designed to favour one-sideд.ly itв national 
ships conflict not only with the general :principles of unrestricted world 
trade and 1.;i th the partictйa1· principles of freedom in mari·time traffic 
like, for instance, the principles of free choice of flag, of free and 
fair competition and of non-discrimination of foreign flags through 
government interference int.o the shipping businecs·, but also -....'i. th the 
very provisions of t'he I:ИСО Convention itself. The measures which the 
Indian Government reserves the right to adopt would restrict tbe freedom 
of ships of all other flags to participate in international trade. 
Тherefore, they are'inconsistent with article 1 (Ь) of the I:МСО Convention 
e.nd hence wi th the declэ.red purposes of the Inter-Governmental .Иari time 
Consultative Organization. Ву providing for certain cargoes to Ье shipped 
exclusively or preferaЫy Ьу its national ships, а government measure 
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necessarily restr:i.cts the competi ti уе possiЬili ties of foreign shipping 
firms to take part in the international maritime traffic with that 
country and, Ьу its nature, results in а restriction of the freedom of 
shipping for all foreign fiags. 

In view of the difficulties in reconc:iling the Indian 1·eservation witb 
the general principles of shipping policies and with the purposes of 
IMCO, the Gove1·nment of the Federal RepuЫic of Germany suggests tbs.t, 
in due time, within the framework of IИСО, thoroughgoing negotiations 
should Ье conducted with the Indian Government, with tbe aim of causing 
the Indian Government to withdraw this reservation. 




