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1. Wth a viewto assisting riparian States bordering the sane transboundary
waters to ensure conpliance with the regimes that govern their transboundary

wat ers, this docunent proposes a strategy and framework for compliance review.
The proposed schene can be applied at the international, regional, transboundary
and catchnment area levels, in the context of bilateral or nmultilatera
agreements. It will also help joint bodies to conply with their obligations
under agreenents on transboundary waters.
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2. Under the overall guidance by M. W Kakebeeke (project |eader

Net herl ands), the strategy and franmework have been drawn up by Ms. P
Wbuters (consultant, Water Law and Policy Progranme, Dundee University,
Scot | and, United Kingdom in consultation with a group of invited experts.
Staff of the UN ECE and UNEP/ ROE secretariats assisted in the drafting of this
docunent and provi ded secretariat services (annex |1).

3. The views expressed in this docunent are those of the consultant and the
ot her experts and do not necessarily reflect those of their organizations and

institutions.

Draft decisions

4. In addition to the draft decisions set out in docunent MP. WAT/ 2000/ 4,
the Meeting may wi sh:

(a) To exam ne the draft recomrendati ons contained in proposed
conpl i ance revi ew procedure (annex |) together with the explanatory notes
cont ai ned in document MP. WAT/ 2000/ 5/ Add. 1;

(b) On the basis of the procedure proposed in annex | and the outcone
of the discussion at the second neeting of the Parties, to entrust the Wrking
Group on Legal and Administrative Aspects to draft a conpliance review
procedure together with the Wirking G oup on Water and Heal th (and any ot her
appropriate body expected to be set up by the Signatories to the Protocol on
Water and Health at its first meeting), for consideration by the Meeting of
the Parties to the Convention and the Meeting of Signatories of the Protocol
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GENEVA STRATEGY AND FRAMEWORK FOR MONI TORI NG COVPLI ANCE W TH
AGREEMENTS ON TRANSBOUNDARY WATERS
ELEMENTS OF A PROPOSED COWMPLI ANCE REVI EW PROCEDURE

Prepared by Ms. P. Wuters (consultant, Dundee University, United Kingdom
in consultation with the group of invited experts
and with the assistance of the UN ECE and UNEP/ ROE secretariats

| nt roduction

1. Wth a viewto assisting riparian States bordering the sane
transboundary waters to make a significant contribution to conpliance with the
regi mes that govern their transboundary waters, this docunent proposes a
strategy and franmework for conpliance review. The elenents set out bel ow can
be applied at the international, regional, transboundary and catchnment area
levels, in the context of bilateral or nmultilateral instruments. It will also
help joint bodies to comply with their obligations under agreenents on
transboundary waters.

2. The terms used in this docunent are terns used in the UN ECE Conventi on
on the Protection and Use of Transboundary Watercourses and Internationa
Lakes (Hel sinki, March 1992) and its Protocol on Water and Health (London
June 1999) rather than in other agreenents and arrangenments covering
transboundary wat ercourses and international |akes. For technical and

adm ni strative reasons, the explanatory notes are conpiled in docunent

MP. WAT/ 2000/ 5/ Add. 1.

l. GENERAL CONSI DERATI ONS AND APPROACHES

Conmpliance with international obligations

3. | mpl ement ati on and conpl i ance enconpass those State activities ainmed at
achi eving the goals and objectives of the treaty regine 1/. Conpliance is an
i ntegral conponent of inplementation and refers to a State’s behaviour in
terms of its conformty with treaty commtnents. A conpliance systemis the
set of treaty rules and procedures ained at assessing, regulating, and

ensuring conpliance. It is normally used to identify the acts of non-
conpliance, i.e. where a State does not nmeet its conmtnents, including its
inability to give effect to substantive nornms and standards; to fulfi
procedural requirenments; or to fulfill institutional obligations. This my be

acconpl i shed through the creation of a conpliance review procedure.
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Reasons for non-conpliance

4, Conpl i ance depends on a State’s willingness and ability to meet specific
treaty obligations. 2/ Thus “a conpliance system nmust anticipate the likely
sources or notivations for Parties’ non-conpliance, and design responses that
are likely to overcone resistant behaviour.” 3/ Reasons for non-conpliance
may i nclude anbiguity and indeterm nancy in treaty |anguage; limtations on
the capacity of Parties to carry out their undertakings; and the tenpora

di mensi on of the social, econom c, and political changes contenpl ated by

regul atory treaties. 4/

Moni toring conpliance with international watercourse agreenents is essentia

5. Conpliance with agreements on transboundary waters is essential to the
sustained integrity of the agreed reginme and to the peaceful managenent of
transboundary waters in question. Wth nore than 500 international agreenents
concl uded between riparian States, nonitoring conpliance could ensure the
successful future of these arrangenments. An operational conpliance review
procedure would facilitate this process.

Need for conpliance revi ew procedures

6. Agreenents on transboundary waters do not provide for conpliance review
procedures. Distinct fromthe practice of some recent gl obal environnenta
agreenents, 5/ nost agreenments on transboundary waters do not provide for the
moni toring of conpliance. The only recent gl obal convention on transboundary
waters, the 1997 UN Convention on the Law of the Non-Navigational Uses of

I nternational Watercourses (not yet entered into force), apart from compul sory
fact-finding, 6/ does not require the nonitoring of conpliance. States are
encouraged to devel op conpliance review procedures under regional framework
agreenents 7/, such the UN ECE Convention on the Protection and Use of
Transboundary Watercourses and International Lakes (Helsinki, 1992). 8/ They
shal |l devel op such procedures under its supplenmental 1999 Protocol on Water
and Health. Recent regional agreements, directly, 9/ and indirectly, 10/
concerning transboundary waters al so provide for the elaboration of conpliance
revi ew procedures.

Non-1egal ly binding nechanisns and the activities of joint bodies nmay enhance
conpliance revi ew

7. Non- | egal | y bi ndi ng mechani sns may al so contribute to ensuring
conpliance. Soft-law instrunents, such as guidelines, voluntary measures,
targets and action plans, may provide the basis and nechani sns for conpliance
review. 11/ Joint bodies play an inportant role in the conpliance review
process, i.e. through nonitoring of action plans, and of the efforts of States
to meet objectives, standards and targets.
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. COWVPLI ANCE STRATEGY
Basic principles
8. The proposed strategy and framework for conpliance review are based on

the foll owi ng prenises:

(a) The Parties agree to nonitor conpliance with their agreenent(s) on
transboundary waters through the establishnment of a conpliance review process.
This comm tnment of States may be found in the agreement on transboundary
waters, or in subsequent instruments or nechani sms, including, for exanple, a
decision of the Meeting of the Parties or activities of joint bodies; 12/

(b) The conpliance review process shoul d be based on mechani snms
designed to enhance, inprove and ensure conpliance, rather than on conpliance
control and enforcement tools and traditional judicial nechanisnms. To this
end, the regime created should focus on positive neasures and incentives ai ned
at facilitating conpliance;

(c) The instrunent enbodying the conpliance review procedure shoul d
be, ideally, legally binding. The obligations subject to conpliance however,
may arise out of non-legally binding instrunments, for exanple, guidelines,
vol untary measures, targets and objectives, and nay relate to assessnent of
efforts undertaken, and not only of results achieved; 13/

(d) The conpliance review procedure is greatly enhanced by:

° The el aboration of clear primary rules, objectives or
targets;

° The el aboration of conpliance information systens;

° The invol verent of an institutional mechani sm

° A response to problens with conpliance that, in the first

i nstance, is positive, forward-I|ooking, non-confrontationa
and non-judicial and, is supplenentary to, independent from
any settlenment regime. 14/

Foundation for the strateqy

9. Most agreements on transboundary waters, including the recently adopted
1997 UN Wt ercourses Convention, do not provide for conpliance review

However, certain instrunents, such as the 1999 Protocol on Water and Health to
the 1992 UN ECE Convention on the Protection and Use of Transboundary

Wat ercourses and International Lakes envisage the el aboration of a conpliance
review procedure. 15/ Cearly, a strategy for conpliance revi ew nust be
founded on a commtnent to such a procedure agreed to by States.
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First elenent of the strateqy: Establishing a baseline and systemfor review

10. Ef fecti ve devel opnent of the conpliance strategy requires a baseline for
review, i.e. clear obligations capable of being verified. 16/ An agreed
basel i ne and nethod for verification, established in a transparent and

partici patory manner, should preferably be in place before the conpliance
review procedure is inplemented. The conpliance informati on system (i.e
monitoring, reporting, review evaluation) should also be agreed to by the
Parties. 17/

Second el enent of the strategy: Establishing the conpliance review procedure

11. The conpliance review procedure should be set forth in a conprehensive
conpl i ance revi ew framework and may be inpl emented through formal or infornma
mechani snms. Sone of its elenents may be contained in the treaty reginme, i.e.

exchange of information, nonitoring of standards or objectives, internationa
support for national action, international cooperation, joint and coordi nated
i nternational action, and so forth. However, these components al one are not

sufficient to ensure an efficient conpliance review nechanism

Third elenent of the strateqgy: Institutional nmechanism

12. The establishnment of formal procedures for nonitoring conpliance should
be regarded as a core element of any conpliance review procedure. An

i nstitutional mechanism possibly in the formof the conpliance review
commttee, should be created to provide a forumfor dealing with conpliance
review wi thout the necessity to invoke the dispute settlenent nmechani snms. The
revi ew procedure could serve also to open avenues for positive support
measures ai ned at enabling compliance, such as technical advice and

assi stance, the elaboration of financial incentive schemes, and coul d provide
a clearing-house for reporting and review of the Parties’ performance under
the treaty regime.

13. Where there is an existing agreenent, it mght be npost effective for the
Parties to have the Meeting of the Parties of that instrunent establish an

i nstitutional mechanismto define the conpliance revi ew procedure applicable
to the treaty regine. |In particular the Meeting of the Parties should
consider to: 18/

(a) Est abl i sh a Conpliance Review Comrittee for the review of
conpliance by the Parties with their obligations under the relevant
convention; 19/

(b) Establi sh a Technical Comrittee responsible for facilitating the
conpl i ance revi ew procedure (i.e. through setting scientific standards;
el aborating options for the best avail able technol ogy (BAT), and so forth);

(c) Determ ne the structure and functions of the Conpliance Review
Committee, the Technical Committee, and the procedures for review of
conpl i ance;
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(d) Urge the Parties to the Convention, to decide that the structure,
functions and procedures set out in this conpliance review procedure should
apply for the review of conpliance under related or other rel evant
i nstruments;

(e) Resol ve that the Conpliance Review Cormittee as well as the
structure, functions and procedures set out in the within instrument, should
be available for the review of conpliance with future related agreenents, in
accordance with the ternms of those instrunents and of any decisions of the
Parties thereto.

Enhancing the conpliance revi ew procedure

14. In addition to the above basic requirenents, to enhance conpliance, the
Meeting of the Parties should consider

(a) Meeting regularly, at |east once annually, or, alternatively,
del egating rel evant powers to the Conpliance Review Conmittee;

(b) Preparing an indicative list of possible situations that my be
subj ect to the conpliance review procedure; 20/

(c) El aborating positive incentive programes to enhance and enabl e
the possibility of conpliance, such as transfer of technol ogy, capacity-
bui I di ng, and financial incentives;

(d) Facilitating the neaningful and rel evant participation of the
public (including NG3s) in the conpliance review process;

(e) Utilizing devel opnents in tel ecomruni cati ons and i nformation
technol ogy to nake a significant contribution to effective conpliance review,

() Encouraging the Parties to seek, and facilitate compliance wth,
creative responses to achieving the goals of the treaty regi nes, such as
financial arrangenents across international borders and jurisdictions to
effectively assist with the reduction of pollution; 21/

(9) Devel opi ng conpliance revi ew responses which are non-
confrontational and non-judicial, i.e. consultations, fact-finding,
commi ssions of inquiry, nediation, conciliation procedures and so forth;

(h) Encouraging the Parties to consider innovative national, sub-
regi onal and basin-wi de neasures that facilitate conpliance, such as voluntary
agreenents, joint conpliance review stewardshi ps, innovative transnationa
arrangenents (i.e State-industry agreenments) and so forth. 22/

From strateqgy to framework

15. Wth a viewto inmplementing the conpliance review strategy set forth
above, following is a proposed framework for conpliance review that m ght be
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adopted by Parties to an agreenent on transboundary waters. This framework
could be adapted to any treaty reginme on transboundary waters.

I, OPERATI ONALI ZI NG THE COVPLI ANCE STRATEGY - A PROPOSED FRAMEWORK
FOR A COWVPLI ANCE REVI EW PROCEDURE

Motivation for establishing the conpliance revi ew procedure

16. Dependi ng on the strategy adopted, the instrunment of origin establishing
the conpliance review procedure may take a variety of forms (i.e. Protocol
decision of the Meeting of the Parties, and so forth. The latter nechani sm may
have di stinct advantages over the former, such as being easier to negotiate,
requiring less tine to conclude and nake effective). |In any event, in setting
forth the notivation for that docunment the Parties shoul d:

(a) Refer to the goal of ensuring conpliance with the rel evant
agreenent on transboundary waters;

(b) Enphasi se the inportance of maintaining the integrity of the
regi mes thereby created

(c) Enphasi se the benefits of an established conpliance review process
in contributing to conpliance with and maintaining the integrity of
i nternational reginmes agreed to;

(d) Recogni se the process of compliance as a collective obligation of
the Parties and note the inportance of consensus-buil ding, confidence-building
and enhancing a climate of trust in the enhancement of this process;

(e) Endorse the principle of public participation in the conpliance
revi ew process;

(f) Refer to the relevant provisions of the relevant agreenent on
transboundary waters; 23/

(9) Refer to the relevance of the instrunent establishing the
conmittee to the conpliance review of other agreenents on transboundary
wat er s.

Conpliance review procedure: objectives

17. The objectives of the conpliance review procedure should be to
facilitate, encourage and ensure effective conpliance with the agreement on
transboundary waters in a manner that avoids complexity, confrontation, is
transparent, 24/ and that |eaves with the Meeting of the Parties the right to
take decisions relating to the conpliance verification and control
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Conmpliance information systens (reporting, review, evaluation)

18. The Parties should consider requiring reporting 25/ by the Parties to
t he Conpliance Review Committee at regular intervals on the follow ng range of
i ssues:

(a) The legal, regulatory, or other neasures taken by themto ensure
conpliance with the obligations under the treaty regi ne and of decisions and
recommendat i ons adopted thereunder, including in particular, neasures taken to
prevent and punish conduct in contravention of those provisions;

(b) The effectiveness of the neasures referred to above;

(c) Probl ems encountered in conplying with the rel evant obligations.

Conposition of the Conpliance Review Comrittee

19. The Conpliance Review Committee shoul d:

(a) Consist of a limted nunmber of Parties to the treaty regine. Only
those Commttee nenbers Parties in good standing to the Convention in respect
of which conpliance procedures are undertaken may participate in those
procedures. |If as a result of the operation of this paragraph the size of the
Conmittee is reduced to a nunber of nenbers bel ow that considered acceptabl e,
the Conmittee should refer the matter in question to the Meeting of the
Parties;

(b) Be elected in staggered ternms in order to provide continuity and
regul ar change of personnel

(c) El ect its own Chairman and Vi ce- Chairman;

(d) Unl ess ot herw se decided, neet regularly. The secretariat should
arrange for and service the Conmttee s neetings.

Functions of the Conpliance Review Committee

20. The Conpliance Review Committee shoul d:

(a) Revi ew periodically conpliance by the Parties with their reporting
requi renents;

(b) Consi der any subm ssion or referral made in accordance with this
instrument with a view to securing a constructive solution

(c) Be satisfied, before considering such a subm ssion or referral
that the quality of data reported by a Party has been evaluated by a rel evant
techni cal body under the Meeting of the Parties or, where appropriate, by an
expert nom nated by the Meeting of the Parties; 26/
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(d) Prepare, at the request of the Meeting of the Parties, and based
on any rel evant experience acquired in the performance of its functions
regul ar reports on conpliance with the specified obligations in the treaty
regime. 27/

Paranmeters for conpliance review

21. The Meeting of the Parties should consider establishing a list of
situations subject for conpliance review 28/

Initiation of, access to, and transparency of the conpliance review
roceedi ngs

22. A submi ssion may be brought before the Conpliance Review Committee by:

(a) One or nore Parties to the Convention who may have reservations
about another Party’s conpliance with its obligations under that instrument:
Such a subm ssion should be addressed in witing to the secretariat and
supported by corroborating information. The secretariat should, within two
weeks of receiving a subm ssion, send a copy of it to the Party whose
conpliance is at issue. Any reply and information in support thereof should
be submitted to the secretariat and to the Parties involved within three
mont hs or such | onger period as the circunstances of a particul ar case may
require. The secretariat should transmit the subm ssion and the reply, as
well as all corroborating and supporting information, to the Committee, which
shoul d consider the natter as soon as practicabl e;

(b) A Party that concludes that, despite its best endeavours, it is or
will be unable to conply fully with its obligation under the Convention: Such
a subm ssion should be addressed in witing to the secretariat and explain, in
particul ar, the specific circunstances that the Party considers to be the
cause of its non-compliance. The secretariat should transmt the subm ssion
to the Conmmittee, which should consider it as soon as practicable. 29/

(c) The secretariat, when it becones aware of possible non-conpliance
by a Party with its obligations: In such event, it may request the Party
concerned to furnish necessary information about the matter. |If there is no
response or the matter is not resolved within three nonths or such | onger
period as the circunstances of the matter may require, the secretariat should
bring the matter to the attention of the Commttee.

Comuni cations by the public

23. In involving the public in the conpliance review procedure, 30/ Parties
shoul d focus on:

(a) Whether it is appropriate for the Conpliance Review Conmittee to
consi der conmuni cations fromthe public;
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(b) The extent to which the public should participate in the
Conpl i ance Revi ew Conmittee;

(c) The extent to which the public should be involved in decision-
maki ng under the conpliance revi ew procedure;

(d) How the “public” is to be identified for the purposes of (a) to
(c) above, taking into account that according to the UN ECE Water Conventi on
and its Protocol on Water and Health, “the public” neans any one or nore
natural or |egal persons and, in accordance with national |egislation or
practice, their associations, organisations and groups. 31/

I nformation gat hering

24, To assist the performance of its functions, the Comrittee may:

(a) Request further information on matters under its consideration
through the secretariat;

(b) Undertake, at the invitation of the Party concerned, information
gathering in the territory of the Party;

(c) Consi der any information forwarded by the secretariat concerning
conpliance with the Convention

Entitlenent to participate

25. A Party in respect of which a subm ssion or referral is made should be
entitled to participate in the consideration by the Comrittee of that

submi ssion or referral, but should not take part in the preparation and
adoption of any report or recommendati ons of the Conmittee.

Confidentiality

26. The Conmittee should ensure the confidentiality of any information that
has been provided to it in confidence.

Committee report to the Meeting of the Parties

27. The Committee should report at |east once a year on its activities to
the Meeting of the Parties and make such reconmendati ons as it considers
appropriate, taking into account the circumnmstances of the matter, regarding
conpliance with the Convention

Measure for conpliance review

28. The Parties to the agreement neeting within the Meeting of the Parties,
may, upon consideration of a report and any recommendati ons of the Conmittee,
deci de upon neasures of a non-discrimnatory nature to bring about ful
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conpliance with the instrunent in question, including neasures to assist a
Party’s conpliance. Any such decision should be taken by consensus.

Di spute settlenent and conpliance review procedure

29. Application of the conpliance review procedure should be without
prejudice to operation of the dispute settlenment provisions contained in the
rel evant instrunents. The Conpliance Review Conmittee nmust be notified of any
di spute settl enment proceeding.
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