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THE NEED FOR A STRATEGY AND FRAMEWORK FOR COWVPLI ANCE W TH AGREEMENTS ON
TRANSBOUNDARY WATERS AND GUI DELI NES ON PUBLI C PARTI ClI PATI ON
I N WATER MANAGEMENT

1. Based on a proposal by the del egation of the Netherlands, the Bureau agreed
at its second neeting in January 1999 to include into the work plan under the
Convention a joint UN ECE-UNEP project on a strategy and framework for conpliance
and on draft guidelines on public participation in water management, with the

Net herl ands as | ead country.

2. The Bureau al so agreed that the outcone of the project would be submtted
to the Parties to the Convention at their second neeting, the Wbrld Water Forum
and the Governing Council of the United Nations Environment Programe (UNEP) for
consi derati on and fol |l ow up.
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3. Work on the project has been carried out by a group of invited experts,
who all acted in their personal capacity (see docunents MP. WAT/2000/5 and 6).
M. W Kakebeeke (Netherlands) was project |leader. Ms. P. Wuters

(consul tant, Dundee University, United Kingdom drafted the docunment on the
strategy and franmework for conpliance (MP. WAT/2000/5 and Add.1). The draft
gui delines on public participation in water managenent (MP. WAT/2000/6 and
Add. 1) were drawn up by Ms. N. Bouman (consultant, Delft University of
Technol ogy, Netherlands). Representatives of the UN ECE and UNEP Regi ona
Ofice for Europe (ROE) secretariats assisted in the drafting of both
docunents and rendered secretariat services.

4, The group of invited experts held two two-day neetings in Geneva, one on
10-11 May and the other on 6-7 Septenber 1999. Additional neetings of the two
secretariats, the project |eader and the consultants al so took place in
Ceneva.

5. At its second nmeeting on 15 Septenber 1999, the Wbrking G oup on Water
Management wel comed the initiative and the progress made in the joint UN ECE-
UNEP activity. It recomrended that work on both issues should be continued,

and requested the drafting group on priorities for 2000-2003, with the

Net herl ands as | ead country, to insert draft programre el ements on these
issues in the new draft work plan for consideration by the Parties at their
second meeting (MP. WAT/ WG, 1/ 1999/ 2, para. 21).

Draft decisions

6. In the light of this recomendation, the Meeting of the Parties may w sh

(a) Wel conme the general strategy and framework for conpliance review
procedures (MP. WAT/ 2000/5 and Add. 1) and the draft guidelines for public
participation in water management (MP. WAT/ 2000/6 and Add. 1);

(b) Invite Governnents in the European region participating in
international river basin or |ake agreenents to consider applying the genera
strategy and framework for conpliance review and the draft guidelines for
public participation in water managenent to their respective agreenents;

(c) Recommend the UNEP Governi ng Council when addressing the issues of
conpl i ance review and public participation in environnmental decision-making to
give consideration to the general strategy and framework for conpliance revi ew
and the draft guidelines on public participation in water managenent and the
need for further elaboration and gl obal application, taking into account the
needs and specificity of each region

(d) Decide to include in the 2000-2003 work plan under the Convention
two programre elenents ainmed at (i) preparing a draft conpliance review
procedure and (ii) finalizing the guidelines for public participation in water
managenment (for further details, see draft decisions in docunents
MP. WAT/ 2000/ 5, 6 and 11);
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(e) Request the Working Group on Legal and Adm nistrative Aspects to
finalize work on conpliance review jointly with the Wrking G oup on Water and
Health and the Meeting of the Signatories to the Protocol on Water and Heal t h;

(f) Request the Working G oup on Water Managenent to finalize work on
the gui delines on public participation

(9) Invite UNEP, the World Health Organi zati on Regional O fice for
Europe, the United Nations Educational, Scientific and Cultural Organization
the Bureau of the Meeting of the Signatories to the Convention on Access to
Information, Public Participation in Decision-nmaking and Access to Justice in
Environnental Matters, the Bureau of the Meeting of the Parties to the
Convention on Environmental |npact Assessnent in a Transboundary Context, and
ot her relevant international governmental and non-governnmental organizations
to participate in the preparation of these guidelines;

(h) Conmend the consultants and the other experts for their excellent
wor k;

(i) Express its gratitude to the Governnment of the Netherlands for its
financi al assistance to support the joint UN ECE- UNEP project.
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Annex

STRATEGY AND FRAMEWORK FOR COWVPLI ANCE W TH AGREEMENTS ON TRANSBOUNDARY WATERS
AND DRAFT GUI DELI NES ON PUBLI C PARTI Cl PATI ON
I'N WATER MANAGEMENT

The rationale of the joint UN ECE- UNEP project 1/

| nt roduction

1. The econom ¢ and environnmental inmportance of transboundary watercourses
and international |lakes in the UNVECE region is reflected by the fact that
there are nore than 150 | arge transboundary rivers and over 20 |arge

i nternational |akes. Sonme 100 transboundary aquifers have been identified in
western and central Europe. 2/ Transboundary surface waters and
groundwat ers are comon features also in the other regions in the world.

Thus, over 245 river basins are shared by two or nore States. About 40 per
cent of the world popul ation and 50 per cent of its land are either dependent
on or stand to benefit fromthe waters available in these basins. 3/

2. For decades, these transboundary waters played an inportant econom c
role without particular thought being given to the notion of preventing,
controlling and reduci ng adverse transboundary inpact. The situation changed
in recent decades, when the needs and benefits of cooperating on the
protection and sustai nabl e use of transboundary waters have gai ned w de
recogni ti on anong countri es.

3. In the UN ECE region, cooperation with respect to transboundary waters
was initially based on various underlying principles. Particularly in the

| ast decade, UN ECE, UNEP and ot her organizations have advocated a coordi nated
regi onal approach to resolving water problenms, and have contributed to the
devel opnent and i npl ementati on of a new paradi gm of cooperation both at the
Eur opean and gl obal levels: the prevention of conflicts over water, in
accordance with the principles of reasonable and equitable use of
transboundary waters. Principles and approaches, such as the polluter-pays
principle, the precautionary principle and the ecosystem approach in water
management, becanme the cornerstones to ensure sustainable use of transboundary
waters and to protect human health and safety.

4, Fol |l owi ng the above-nenti oned ecosystens approach in water nmnanagenent,
the whol e catchnment area is being considered as the natural unit for

i ntegrated water nmanagenent. As a consequent step in achi eving managenent of
whol e catchnments, protection should also be given to coastal zones and the
marine environment. 1In this context, the reconmendati ons of this paper m ght
al so be useful for those who are dealing with coastal zone managenment and the
seas.

5. In the UN ECE region, a nunber of agreements on transboundary waters
concl uded between Riparian States as well as reconmendati ons, guidelines and
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codes of practice adopted by UN ECE nenmber States were at the root of a

| egal 'y binding convention: the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes (hereinafter referred to as
the UN ECE Water Convention), which was adopted at Hel sinki on 17 March 1992
and entered into force on 6 Cctober 1996. On 17 June 1999, a suppl enentary
protocol to the Convention - the Protocol on Water and Health - was adopted in
London on the occasion of the Third Mnisterial Conference on Environment and
Heal t h.

6. The | essons | earned in the European context mght prove to be val uable
for other regions in the world, taking into account that freshwater use for
human purposes (e.g. drinking-water use, irrigation, industrial water use) at
the gl obal scale rose sixfold between 1900 and 1995 - at nore than twi ce the
rate of population growh - and that the pollution of rivers, |akes and
groundwaters al so becane a concern of many devel opi hg countries. About one-
third of the world s population already lives in countries with noderate to
hi gh water stress. The problens are the npst acute in Africa and western
Asia, but lack of water is already a mgjor constraint to industrial and socio-
econom c growth in many other areas. A nunber of affected countries share
their waters with the other riparian countries bordering the sane
transboundary waters. Resolving conflicts over waters requires, anong other
t hi ngs, negotiations with neighbouring countries and the invol venent of the
peopl e concerned in decision-making on water projects with |ocal, national or
transboundary i nplications.

l. COVPLI ANCE W TH | NTERNATI ONAL AGREEMENTS ON WATER

7. At present, some 150 agreenents on transboundary waters in the UN ECE
region are in force or have recently been signed. Mst of them provide an
effective framework for preventing, controlling and reduci ng transboundary

i npact on the environment. 4/ In addition to the UN ECE Water Conventi on
the npst noticeable are the 1994 Convention on Cooperation for the Protection
and Sust ai nabl e Use of the River Danube and the recently drawn-up Convention
on the Protection of the Rhine (Rotterdam 22 January 1998), which apply to
river basins that are shared by five countries or nmore. Qher existing
agreenents - concluded anbng two or three countries - are being revised to
meet the objective of the UNECE Water Conventi on

8. The success of the UN ECE Water Convention, as with all bilateral and
mul til ateral agreenments on transboundary waters, depends on effective
i mpl enent ati on, conpliance and enforcenent by the Parties. It should be

not ed, however, that failure to conply with the provisions of such instrunents
is rarely the result of deliberate policies, but rather the consequence of
deficiencies in adm nistrative, economc or technical infrastructure. 1In the
light of these deficiencies, there is, noreover, a general reluctance by
States to submit to third-party decision-making. Subsequently, and in view of
the specific characteristics of environnmental disputes, there is an energing
trend in environnental agreements to create “positive neasures” or mechani sns
for strengthening compliance rather than relying on traditional conpliance
control -and-enforcenent regines.
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9. The UN ECE Water Convention |ike npost of the other internationa
agreements, however, does not contain any explicit provision regarding
conpliance. Nonetheless, within the context of this Convention, a nunber of
provi sions are intended to pronote conpliance with its overall objectives.

For exanple, the “Provisions relating to Riparian Parties”, contained in part
Il of the Convention, cover a range of issues including Consultations (article
10), Joint nonitoring and assessnent (article 11), Conmon research and

devel opnent (article 12), Exchange of information (article 13), Mitua
assistance (article 15) and Public information (article 16).

10. However, there is a perceived need for arrangements with respect to both
the UN ECE Water Convention and its Protocol on Water and Heal th that
facilitate conpliance nore effectively (e.g. technol ogy transfer, financia
mechani sms, capacity-building) as well as non-confrontational, non-judicia

and consultative procedures for review ng conpliance. The non-conpliance
regime of the 1987 Montreal Protocol on Substances that Deplete the Ozone
Layer, and the establishment in 1997 of the Inplenentation Conmmittee for
revi ew of conpliance under the 1979 UN ECE Conventi on on Long-range
Transboundary Air Pollution are exanples of such arrangenents.

11. The basis for such arrangements can be found within the UV ECE WAt er
Convention itself, through the devel opnent of bilateral/nmultilatera
agreenents drawn up under its article 9, paragraph 1, which provides that:

“The Riparian Parties shall on the basis of equality and reciprocity
enter into bilateral or nultilateral agreements or other arrangenents,
where these do not yet exist, or adapt existing ones, where necessary to
elimnate the contradictions with the basic principles of this
Convention, in order to define their nutual relations and conduct
regardi ng the prevention, control and reduction of transboundary i npact.
The Ri parian Parties shall specify the catchnment area, or part(s)

t hereof, subject to cooperation. These agreenents or arrangenents shal
enbrace rel evant issues covered by this Convention, as well as any other
issues on which the Riparian Parties may deemit necessary to

cooperate.” (underlining added)
12. The Protocol on Water and Heal th goes beyond the above provisions to
ensure conpliance with its objectives, targets and target dates. In addition

to provisions in article 7 on “Review and assessnent of progress” and article
8 on “Response systens”, the Protocol sets specific goals for conpliance in
article 15 regarding “Review of conpliance”. This article calls, inter alia,
on the Parties to establish nultilateral arrangenments of a non-
confrontational, non-judicial and consultative nature for review ng
conpliance. These arrangenents, to be made by the Parties at their first
meeting, shall also allow for appropriate public invol vement.

13. Hence, as a first step, a strategy and franework is necessary for
conpliance with the UN ECE Water Convention and its Protocol on Water and
Heal th, on which, as a second step, the above “nultil ateral arrangenments” can
be based. Accordi ngly, ways and means of appropriately involving the public
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could be considered 5/ as an integral part of activities on conmpliance. The
drawi ng-up of a strategy and franmework on public participation in water
management is consequently an inportant step towards achi eving conpliance.
The results of both activities will provide for a nore effective

i mpl enentati on of the Convention and its Protocol. They will also contribute
to facilitating water managenment in other regions in the world, an objective
stated by the Parties to the UN ECE Water Convention in their Hel sink

Decl arati on ( ECE/ MP. WAT/ 2,

annex ).

. PUBLI C PARTI CI PATI ON

14. There is a grow ng acceptance by Governnents that environnmental regines
must be inclusive, that all relevant stakehol ders should be involved in the
deci si on-maki ng process. Principle 10 of the Rio Declaration states that:

“Environnmental issues are best handled with the participation of
all concerned citizens, at the relevant level. At the nationa

| evel , each individual shall have appropriate access to

i nformati on concerning the environnent that is held by public
authorities, including information on hazardous materials and
activities in their conmunities, and the opportunity to

partici pate in decision-making processes. States shall facilitate
and encourage public awareness and participation by making
informati on widely available. Effective access to judicial and
adm ni strative proceedi ngs, including redress and renedy, shall be
provi ded.”

15. I ndeed, broad public participation in decision-making and access to
environnental information are inportant elenents throughout Agenda 21
because, conbined with greater accountability, they are basic to the concept
of sustainabl e devel opnent. From a gl obal perspective, many countries, both
devel oped and devel opi ng, have taken the concepts of public participation and
access to information to heart, while others have hardly addressed the issue.

16. From a regi onal perspective, the UN ECE has quickly noved to address
these i ssues through the devel opment of the UN ECE Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in
Environnental Matters, adopted at Aarhus in 1998 (hereinafter referred to as

t he Aarhus Convention). It is worthwhile nmentioning that the Aarhus
Convention both builds on principle 10 of the Rio Declaration and refers to it
inits preanble

17. As with the issue of conpliance, a nunber of provisions in the UN ECE
Wat er Convention can already be seen to pronote public participation. For
exanple, article 16 requires, inter alia, that “The Ri parian Parties shal
ensure that information on the conditions of transboundary waters, measures
taken or planned to be taken to prevent, control and reduce transboundary

i npact, and the effectiveness of those neasures, is made available to the
public”.
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18. To achieve its objectives and in pursuing the ainms to achieve them the
Protocol on Water and Health takes the matter further by requiring Parties, to
ensure public participation in decision-making (art. 6, para. 2). Under
article 16, paragraph 3 (g), the Parties shall at their nmeetings “...consider
the need for further provisions on access to information, public participation
i n decision-making and public access to judicial and adm nistrative review of
decisions within the scope of this Protocol, in the Iight of experience gai ned
on these matters in other international forums”. It is worthwhile nentioning
that the reference to “other international forums” is broader than the
reference to the Aarhus Convention that was nade in an earlier draft of the

Pr ot ocol

19. Anot her uni que feature of the Protocol is the necessary provision for
the invol vemrent of NGOs. Article 16, paragraph 3 (f), requires the Parties to
“ establish the nodalities for the participation of other conpetent

i nternati onal governnental and non-governnental bodies in all neetings and
other activities pertinent to the achi evenent of the purposes of this
Protocol”. [Indeed, international NGOs with conpetence on transboundary water
management participate in the activities under the Convention. Sonme of them
have even been invited to take the lead in the further devel opment of el enents
of the programe of work, as was the case with this current project on
conpl i ance and public participation and ot her undert akings. The sane hol ds
true for work under the Protocol: international NGOs experienced in the field
of water and health participated both in the task force that drafted the
Protocol and in its negotiations.

20. The Aarhus Convention, in addition to the requirement for “Access to
environnental information” (art. 4), also requires Parties to nmake appropriate
practical and/or other provisions for the public to participate during the
preparati on of plans and programmes relating to the environnent, within a
transparent and fair framework (art. 7).

21. As with conpliance, arrangenents can be made for public involvenent in
decision-making in line with the Aarhus Convention, through the devel opment of
bilateral/nultilateral agreenments drawn up under article 9, paragraph 1, of
the UN/ ECE Water Convention. In this regard, there is a need to devel op
guidelines to ensure that such bilateral or nultilateral agreenents are
effective.

22. Mor eover, the need for such guidelines beconmes obvi ous when exani ni ng
the various |egal systens, |egal procedures for public participation, and
traditions of involving the public in UN ECE countries, as well as the various
successful exanples of public involvenent as described in the annex to the
draft guidelines (MP. WAT/ 2000/ 6/ Add. 1) .

23. In addition, the devel opment of guidelines is both inportant within the
context of the UN ECE Water Convention and in a broader context: public
participation in the devel opnent of water management plans covering entire
river basins and their links to protect coastal zones and the marine
environnent in other regions of the world. This is consistent with the
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obj ectives of the Aarhus Convention, which lends itself to ratification beyond
the UNVECE region (art. 19, para. 3) and with UNEP Governi ng Council deci sion
20/ 4 of 4 February 1999 requesting the Executive Director, in consultation
with Governments and rel evant international organizations, to seek appropriate
ways of building capacity in and enhanci ng access to environnenta

i nformati on, public participation in decision-mking and access to justice in
environnental matters, and in this regard study various nodels of nationa

| egi sl ation, policies and guidelines. Thus, the guidelines will also provide
a useful input, inter alia, to the Wrld Water Forum and M ni steri a

Conference on Water in the Netherlands in 2000, as well as to the globa
strategy for freshwater of UNEP

Not es

1/ Prepared by the UN ECE and UNEP/ RCE secretariats pursuant to the
deci sion by the Bureau of the Meeting of the Parties at its neeting in January
1999, and at the request of the group of invited experts at its neeting in
Sept enber 1999.

2/ Recent communi cations by the task force on nonitoring and
assessnment led by the Netherlands. See also docunent MP. WAT/2000/9 with the
gui del ines on nonitoring and assessnment of transboundary groundwaters.

3/ I nternati onal Watercourses: Enhanci ng cooperati on and managi ng
conflicts. Proceedings of a 1998 World Bank Seminar. Edited by Salman M A
Sal man and Laurence Boi sson de Chazournes. World Bank Techni cal Paper
No. 414. The 1999 special edition of the UV ECE Water Series (ECE MP. WAT/ 3)
contai ns the Russian translation of these proceedings.

4/ It is worthwhile nentioning that the terns “environnment” and
“transboundary inpact” used in UN ECE conventions have a broad meani ng.
According to the UN ECE Water Convention and its Protocol on Water and Health,
“transboundary inpact” nmeans “any significant adverse effect on the
environnment resulting froma change in the conditions of transboundary waters
caused by a human activity, the physical origin of which is situated wholly or
in part within an area under the jurisdiction of a Party, within an area under
the jurisdiction of another Party. Such effects on the environnment include
effects on human health and safety, flora, fauna, soil, air, water, climate,
| andscape and historical nmonuments or other physical structures or the
interacti on anong these factors; they also include effects on the cultura
heritage or socio-econom c conditions resulting fromalterations to those
factors.”

5/ It is inportant to note that one should not conclude that any
conpl i ance nmechani smthat did not expressly provide for public involvenent was
necessarily a failure, not should one conclude that public involvement is a
sine qua non.




