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Annex

[English only]

Joint opinion of Committee members Luis Ernesto
Pedernera, Ann Skelton and Benoit Van Keirsbilck
(partially dissenting)

1. While we agree with the conclusion reached by the Committee in this case, we dissent
from the majority decision that the communication is inadmissible under article 5 (2) of the
Optional Protocol regarding the other 36 victims who were also residing at the Ninotsminda
Saint Nino orphanage at the time of the submission of the present communication. In addition,
we believe that the Committee should have gone further concerning the State party’s
obligations and the modalities for providing effective reparations to the victims.

On admissibility

2. The author of the communication acted on behalf of the 57 children residing at the
orphanage on 5 May 2021. The Committee considered that the author had failed to justify
why she was acting without the consent of the other 36 victims who were transferred from
the orphanage in 2021 (see para. 10.6). The Committee therefore considered the
communication to be inadmissible regarding those 36 victims. The Committee decided that
the author adequately justified that she was acting on behalf of, but without the consent of,
the 15 children still residing at the orphanage on 22 November 2021, the 4 children (V.K.,
L.Ku., Z.J. and M.B) placed in the SOS Children’s Village, and M.L. and L.Ko., who gave
their express consent to the author (see paras. 7.2 and 10.5).

3. However, in our view, the Committee should have considered the communication
admissible regarding all 57 children who were residing at the orphanage at the time of the
submission of the communication.

4, Article 5 (2) of the Optional Protocol establishes that, when a communication is
submitted on behalf of a group of individuals, this should be with their consent unless the
author can justify acting on their behalf without such consent. Rule 13 (3) of the rules of
procedure under the Optional Protocol indicates that communications may be submitted on
behalf of alleged victims without such express consent, provided that the author can justify
his or her action and the Committee deems it to be in the best interests of the children
concerned.

5. While we value the importance of children’s consent and of seeking their agreement
to act on their behalf as far as possible throughout the procedure, we believe that this
obligation must be assessed on a reasonable basis, having regard to the circumstances of the
case. Similar to the Committee’s decision in S.N. et al. v. Finland,® we believe that, in the
particular circumstances of the present case, the author had limited communication with the
victims, depriving the author of a realistic possibility of obtaining their consent. The
Committee took note of the author’s repeated claim that it was impossible to obtain the
children’s consent and that there was no other opportunity to serve justice (see para. 7.2).
The author argued that, by the time the communication was submitted, neither the author nor
the Office of the Public Defender nor any other relevant actor was allowed to meet with the
children and obtain their views (see para. 5.1). In addition, the State party affirmed that,
between June 2021 and May 2022, 32 beneficiaries had been discharged from the orphanage,
25 of whom remain under State care (see para. 6.1). In September 2021, the author asked the
Agency for State Care for a meeting with the children who remained in the orphanage and
the ones who had already left, but no response was received (see para. 5.2). We therefore
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believe that the author adequately justified acting on behalf of all 57 victims and we would
have found the present communication admissible regarding all of them.

On the merits

6. In our view, all 57 children who were residing at the orphanage at the time of the
submission of the communication were victims of violations by the State party.

7. The Committee took note of the author’s allegations that the State party failed to
protect the victims against violence, abuse and ill-treatment at the orphanage and to
investigate such alleged violations and ensure accountability (see para. 11.2). The Committee
also took note of the author’s argument, under article 19 (2) of the Convention, regarding the
alleged lack of an effective criminal investigation into the author’s claims of corporal
punishment (see para. 11.8).

8. The Committee noted that rigorous but child-sensitive investigation procedures
helped to ensure that violence was correctly identified. The Committee also observed that
investigations into instances of child maltreatment should be effective, in the sense that they
should be capable of leading to a determination as to whether the child concerned suffered
corporal punishment at the institution and to the identification of those responsible (see
para. 11.8).

9. In this regard, the Committee observed that, during the criminal proceedings, only one
child had been granted victim status and the others were considered witnesses. Since 2015,
very few investigations have been initiated and all of them are ongoing (see para. 11.9). The
Committee noted that only one child had been granted victim status, as the results of the other
children’s psychological examinations had not yet been released, making it impossible to
determine the extent of the psychological damage and harm caused to them (see para. 11.10).

10.  The Committee therefore concluded that the State party’s national authorities had not
shown due diligence in investigating the numerous allegations of violence, abuse and ill-
treatment promptly and effectively (see para. 11.11). The analysis of the case led the
Committee to conclude that the State party was under the obligation to provide effective
reparation to the victims, including adequate, comprehensive and timely compensation and
rehabilitation. The State party is also under the obligation to conduct, with due diligence,
investigations into every allegation of a violation of the rights of a child (see para. 13).

11.  We fully support the Committee’s conclusion. Nevertheless, we believe that the
Committee should have provided a more precise determination of the steps that the State
party should take to ensure effective reparation to the victims.

12. The Committee has already established that States parties’ special obligations
regarding violence against children include due diligence, the obligation to prevent violence
and violations of human rights, the obligation to investigate and to punish those responsible
and the obligation to provide access to redress for human rights violations. It has also
ascertained that effective remedies include compensation to victims and access to redress
mechanisms.?

13.  Children’s right to reparation is also recalled in the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime,? in which the necessity for children who
are victims of violations to receive reparation to achieve full redress, reintegration and
recovery is also noted. In the Guidelines, it is also stated that procedures for obtaining and
enforcing reparation should be readily accessible and child-sensitive and that:

Reparation may include restitution from the offender ordered in the criminal court,
aid from victim compensation programmes administered by the State and damages
ordered to be paid in civil proceedings. Where possible, costs of social and educational
reintegration, medical treatment, mental health care and legal services should be

2 General comment No. 13 (2011), paras. 5 and 56.
3 Economic and Social Council Resolution 2005/20, paras. 35-37.
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addressed. Procedures should be instituted to ensure enforcement of reparation orders
and payment of reparation before fines.

14. In the light of the above, and in view of the State party’s lack of action to date, it is
our view that the remedy should include more specificity to ensure effective reparation to the
victims. We would have requested the State party to set up a procedural mechanism to
develop an effective reparation road map in order to proactively identify the victims of
violations of children’s rights, conduct individual assessments of each victim, establish the
quantum of damages, which may differ with respect to each child, define the corresponding
reparation and ensure the payment of financial compensation to the victims, including
measures to ensure that they have independent control of the funds if paid out during
childhood or that the funds are held securely for children until they reach adulthood, where
needed.
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