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Excellency,

I write to you with profound concern regarding a recent
development that further exacerbates the ongoing violation
by the United States of its international legal obligations under
the 1947 UN Headquarters Agreement. This matter pertains
to Mr. Andrey Kovalenko, a Russian national employed in the UN
Secretariat as the Head of Administration and Information Office
in the Counter-Terrorism Committee Executive Directorate (D-1),

As you are well aware, Mr, Kovalenko has been facing
an unacceptable situation with the non-issuance of his entry visa

to the US for the past two years. This issue has been consistently
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raised in the Committee on Relations with the Host Country and in our
previous communications with you.

On February 6, Mr. Kovalenko informed us that the UN
Secretariat received a note from the US authorities invoking section
13(b) of the Headquarters Agreement. The note claimed that
he conducted activities outside his official capacity, a claim
vehemently rejected by Mr. Kovalenko. The absurdity of these
accusations becomes evident when considering his decades of service
inthe US (first in our Permanent Mission, then — in the UN
Secretariat), during which his official capacity was never questioned,
and his visa was routinely extended.

It is perplexing that the US authorities chose to bring forth these
charges now, particularly after keeping Mr. Kovalenko outside
his duty station since 2020, while he worked remotely and awaited
the processing of his visa request. This new development appears
to coincide with recent negotiations of your team in Washington D.C.
regarding  violations mentioned in the recommendations
of the Committee on Relations with the Host Country and General
Assembly resolutions. It may look like the US aims to stifle any
further debate on the matter by misusing section 13(b)
of the Headquarters Agreement. In reality, however, this new violation
goes beyond the fate of one staff member; it significantly impacts
the entire Organization, serving as a tool to exert pressure on all who
work in the Secretariat,

The message to your employees from the US is clear — comply
with our demands and wishes or risk being declared persona non-grata
or, put it simply, be labeled a spy. If the US can successfully apply
section 13(b) on manifestly false charges to a staff member already
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outside his duty station and just one year from his mandatory

retirement, then they would do so even more easily with others whom
they find “inconvenient” based on their nationality or firm adherence
to Article 100 of the UN Charter.

We believe that this blatant violation of legal obligations

by the US must not betolerated by the UN Secretary-General
and deserves swift and unequivocal reaction,

On the legal front, we expect you to fully adhere to the so-called
“modus vivendi " between the UN and the United States dated July 27,
1953. It explicitly states that if section 13(b) of the Headquarters
Agreement is invoked, the case "“would have to be mutually studied
on the basis of all the evidence supplied by the United States
authorities to the Secretary-General, and if agreement were not
reached, the problem would have to be solved under the Agreement,
that was to say by arbitration”.

We urge you to demand that the US provides valid and detailed
evidence to support their claims. The customary approach of the US
authorities, referring to classified character of information, sensitive
sources, or investigative interests without sharing concrete evidence,
can in no way be considered sufficient. Without valid and detailed
evidence, there can be no agreement as per the “modus vivendi".
Anda mere fact that consultations between the host country
and the Secretary-General took place cannot be used by the US
authorities to justify arbitral denial of visa to UN staff member.

The “modus vivendi" is clear — absence of an agreement means
there is a dispute that shall be submitted to arbitration. It is now
absolutely clear that the protracted delay in the launch
of the arbitration on a number of serious issues affecting multiple
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delegations for several years has only emboldened the US authorities
to commit further violations. Lack of accountability has resulted
in the unacceptable practice of visa denials for delegates, and now this
approach extends to your own staff. The US has effectively usurped
the right to decide who can be part of a Member State delegation
or serve as an intemational civil servant at the UN Headquarters
in New York, committing a clear and severe violation
of the Headquarters Agreement and the UN Charter.

Considering the growing number of serious violations affecting
delegations and UN staff members, it is imperative that you initiate
the legal procedures outlined in Section 2] of the Headquarters
Agreement. We strongly urge you to act inaccordance with
the “modus vivendi”, recommendations of the Committee on Relations
with the Host Country and provisions of the relevant General
Assembly resolutions, including 78/116, by promptly initiating
arbitration with the US.

Inaction in this case cannot be an option, otherwise staff
members and ultimately the Organization itself will be under imminent
threat of loosing its independence and becoming de facto subjugated
by the host country.

Please accept, Excellency, the assurances of my highest

consideration.

- Dmitry Polyanskiy
Chargé d'Affaires a.i.
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Excellency,

I have the honour to refer to your letter to the Secretary-General dated
8 February 2024 and to that of the Minister of Foreign Aflairs of the Russian Federation
dated 29 February 2024, about steps teken by the United States Govemment under the
United Nations Headquarters Agreement concerning & member of staff of the Secretariat

of Russian nationality.

In my statement to the Committee on Relations with the Host Country ut its
312th meeting on 27 February 2024, | informed the Committee that the United States
Mission to the United Nations informed the Secretariat on § February 2024 of its
decision to act under Section 13(b)(1) of the United Nations Headquarters Agreement
with respect to a staff member of the Secretariat. The Secretary-General and |, along
with the Assistant Secretary-General for Legal Affairs and other members of my office,
engaged in consultations with the host country in line with the process identified in
Section 13(b) 1) of the Agreement, and we continue to discuss this matter with the
United States Mission. The Secretary-General has conveyed his serious concerns about
the situation the Organization finds itself in with respect to this matter and his sincere
hope that the host country would only take such action as a last resort. In this regard, in
my statement | also recalled the position of the Committee on the consultations
contemplated under Section 13(b), which is reflected in paragraph 146(g) of the
Committee's last report (A/78/26).
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1 wish to assure you that the Secretary-General and | continue to engage with the
host country to address the serious issues that your Government has raised conceming
the implementation of the Headquarters Agreement with a view towards ensuring its
proper implementation,

Please accept, Excellency, the assurances of my highest consideration

I 4 A

Miguel de Serpa Soares
Under-Secretary-General for Legal Affairs
and United Nations Legal Counsel
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