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Annex |

[English only]

Individual opinion by Committee member Arif Bulkan
(concurring)

1. There is no doubt that the Committee has reached the right decision in this case, and
I fully concur with the finding that the authors’ rights under the Covenant were not violated.
I am less persuaded by its analysis, however, for reasons that I outline below, in brief. In
particular, the Committee’s resort to a standard limitations analysis is problematic insofar as
it rests on the premise that the authors had a “right” to discriminate on the basis of sexual
orientation (but which right was justifiably restricted in pursuit of a legitimate aim). Left
unanswered also is the authors’ complaint (para. 3.2) that the State party gave precedence to
the rights of LGBT+ persons without any effort at reconciling them with the right of elected
municipal officials to manifest their freedom of conscience.

2. The authors are deeply opposed to Law 2013-404, which ushered in marriage equality
by opening up the institution to same-sex couples. They assert for themselves, as elected
officials required to solemnize marriages, a right to not to perform this function for same-sex
couples as doing so would conflict with their religious beliefs. While the Committee
implicitly accepts this assertion, although ultimately rejecting the claim on the basis that their
right to do so is justifiably limited, it is questionable, in the first place, whether the authors
possess a right to refuse to serve others on the basis of who they are. As the European Court
of Human Rights clarified in the case of Leyla Sahin v. Turkey, article 9 of the European
Convention on Human Rights (the equivalent of article 18 of the Covenant) “does not protect
every act motivated or inspired by a religion or belief”.! This position is mirrored in a variety
of domestic decisions. For example, the opinion of the House of Lords of the United
Kingdom of Great Britain and Northern Ireland, in the case of Regina v. Secretary of State
for Education and Employment and others (Respondents) ex parte Williamson (Appellant)
and others, upheld a universal ban on corporal punishment in all schools, rejecting the right
claimed by teachers and parents in independent schools to administer physical chastisement
on children as part of their Christian beliefs.? Expounding generally on the protection
afforded to claimed beliefs, Lord Nicholls stated the following:

“Everyone, therefore, is entitled to hold whatever beliefs he wishes. But when
questions of “manifestation’ arise, as they usually do in this type of case, a belief must
satisfy some modest, objective minimum requirements. These threshold requirements
are implicit in article 9 of the European Convention and comparable guarantees in
other human rights instruments. The belief must be consistent with basic standards of
human dignity or integrity.”?

3. Viewed from this perspective, it ought to be clear why characterizing the authors’
claim to differentiate between opposite-sex and same-sex couples as a right is suspect. Sexual
orientation is an immutable personal characteristic, as central to an individual’s identity and
personhood as their ethnicity or gender, and to treat people differently on this basis is hurtful
and morally repugnant. Any attempt to differentiate and prejudice another on this basis would
undermine human dignity and thus fall far short of the minimum requirements articulated by
Lord Nicholls to qualify as a protected belief.
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European Court of Human Rights, Leyla Sahin v. Turkey, Application No. 44774/98, Judgment,
10 November 2005, para. 105.

United Kingdom of Great Britain and Northern Ireland, House of Lords, Opinions of the Lords of
Appeal for Judgment in the Cause, Regina v. Secretary of State for Education and Employment and
others (Respondents) ex parte Williamson (Appellant) and others, [2005] UKHL 15.

3 Ibid., para. 23 [emphasis supplied].
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4. Further, permitting conscientious objection where the protected status is sexual
orientation would inevitably threaten other minority groups. Once a religious “belief” that
runs counter to non-discrimination norms is legitimized or sanctioned in one instance, there
is no principled way to resist its extension to others. Drawing upon actual litigated
controversies from around the world, a variety of exceptions beyond LGBT+ persons can be
envisioned. For instance, would a male taxi driver or bus driver asserting his religious views
be entitled to refuse to carry an unaccompanied woman? What about a pharmacist refusing
to sell contraceptive pills or devices to an unmarried person on the grounds that doing so
would make her a party to sinful fornication? Or what if a marriage officiant were to refuse
to officiate at an interracial union? These are not outlandish scenarios, and they serve as
warnings of the difficulties of religious exceptionalism. The assertion of Lord Nicholls that
a claimed belief must be consistent with basic standards of human dignity is therefore
apposite; any weaker position would eviscerate anti-discrimination law and its underlying
rationale of protecting difference and respecting human dignity.

5. In the alternative, and assuming that the authors could simply be allowed to “opt out”
of the law’s requirements, their complaint that the State party prioritized the rights of same-
sex couples over the religious beliefs of others is not addressed satisfactorily. The standard
limitation analysis applied by the Committee overlooks that what is at stake here are
competing individual claims, as distinct from the more common scenario where an individual
right is restricted in pursuit of some general public interest goal (such as health and security,
and related issues). In the present scenario, the authors could well ask why the rights of
same-sex couples were not restricted in pursuit of the right of others to manifest deeply held
religious beliefs. A more direct way of addressing such an objection would therefore be to
examine whether these competing individual rights can be reconciled (as the authors allege
the State party failed to do). In this regard, Robert Wintemute’s accommodation analysis
provides a useful framework. In brief, Wintemute posits that the accommodation of religious
beliefs, which would involve discrimination on the basis of some protected status, should
only be allowed where to do so would not cause any harm — whether direct or indirect —
assuming it could be achieved at minimal cost or disruption.* As | argue below, that is not a
threshold that could be attained in the present case.

6. Refusing to officiate a same-sex marriage ceremony by permitting conscientious
objection would unquestionably cause harm, as there is no inoffensive or discreet way of
doing so that would avoid insult and friction. Any public system of shunting same-sex
couples towards or away from specific counters or registrars is humiliating and deeply hurtful
and would be directly harmful to the persons refused service. This should not require
elaboration but, if necessary, one could consider how insulted one would feel if told, “Sorry,
kindly proceed to the next counter as I do not serve [Black people/Jews/women]”. Doing so
surreptitiously is even worse, assuming that it is even possible to implement a covert system
whereby members of the public would not realize that some registrars are off-limits to
same-sex couples. Even if such behaviour could be hidden from the public, co-workers would
know, as occurred in the identical situation in England, contested by Lillian Ladele, and it
could eventually result in friction in the workplace.5 Indeed, the mere fact of secrecy
reinforces the illegitimacy of any such accommodation for, as noted by Wintemute, standard

Robert Wintemute, “Accommodating Religious Beliefs: Harm, Clothing or Symbols, and Refusals
to Serve Others”, Modern Law Review, vol. 22, No. 2, (March 2014) p. 223.

England and Wales Court of Appeal (Civil Division) Decisions, Lillian Ladele v. The London Borough
of Islington (2009), Case No. A2/2009/0518, para. 8; upheld in European Court of Human Rights, Case
of Eweida and others v. United Kingdom, Applications Nos. 48420/10, 59842/10, 51671/10 and
36516/10, Judgment, 15 January 2013. Lillian Ladele was a Registrar who objected to performing
same-sex civil partnership registrations because of her Christian beliefs, but whose complaint of
discrimination failed both in the Court of Appeal and before the European Court. Interestingly, it was
two LGBT+ co-workers who disclosed her refusal to officiate at civil partnerships, complaining that
her homophobic stance left them feeling victimized.
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measures for other protected statuses (such as pregnancy or disability) are transparently
implemented.®

7. More fundamentally, institutionalizing a system of separate registrars for same-sex
couples would reinforce the “otherness” of persons on the basis of their sexual orientation.
For a group that has historically been (and in places continues to be) criminalized, persecuted
and disadvantaged, this would be disastrous. It would officially legitimize claims that
LGBT+ persons are not worthy of protection. The claimed exemption is therefore
unquestionably harmful, and for this reason accommodation of such a religious belief ought
not to be entertained. This is not to prioritize the rights of LGBT+ persons or to disregard the
religious beliefs of others, rather it is about securing neutrality in the provision of goods and
services and consistently adhering to the standard position that impermissible (and ultimately
harmful) distinctions are not to be tolerated.

8. In support of their claim, the authors also argue that conscientious objection should
be allowed in relation to morally controversial issues, citing its application in international
human rights law to the areas of military service, abortion, euthanasia, bioethics and hunting
(para. 5.4). It appears that the authors equate sexual identity and expression with war and
death, a manifestly inapt analogy, so little needs to be said about that argument. It is enough
to note that all the areas cited by the authors touch upon the right to life and/or involve killing
of some sort, so it is understandable to carve out an exception that aims to reconcile
competing views on the sanctity of life. This has no relevance to a personal characteristic,
whose expression causes no external harm, but the denial of which can lead to tremendous
internal anguish. The situations are simply not comparable, and there is no way to
accommodate religious belief where the result would be to wreak such harm on others.

9. Ultimately, the authors form part of the public infrastructure and the entirely
justifiable stance of the State party is that they must offer the service to all on a neutral and
non-discriminatory basis. In yet another case of a claimed religious exemption, the
Constitutional Court of South Africa upheld the constitutionality of a law prohibiting
corporal punishment in schools, despite the latter being Biblically ordained. In that case,
Judge Sachs had this to say:

“The underlying problem in any open and democratic society based on human dignity,
equality and freedom in which conscientious and religious freedom has to be regarded
with appropriate seriousness, is how far such democracy can and must go in allowing
members of religious communities to define for themselves which laws they will obey
and which not. Such a society can cohere only if all its participants accept that certain
basic norms and standards are binding. Accordingly, believers cannot claim an
automatic right to be exempted by their beliefs from the laws of the land.””

10.  The common thread in these diverse decisions is the binding nature of certain “basic
norms”. At its core, providing separate registrars for same-sex couples would reinforce the
marginalization of LGBT+ persons and institutionalize a system of apartheid, thereby
violating the most basic of all democratic norms, that of human dignity. For these reasons,
the religious exception claimed by the authors simply cannot be allowed.
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[English only]

Individual opinion by Committee member Gentian Zyberi
(concurring)

1. I agree with the finding of the Committee in the present case that there is no violation
of article 18 of the Covenant.

2. The issue of same-sex marriage is regulated differently in various countries, but it
must be noted, regrettably, that a total ban on it remains compliant with the Convention for
the Protection of Human Rights and Fundamental Freedom (European Convention on Human
Rights).* Pointedly, the European Court has reiterated that neither article 12 (Right to marry)
nor article 14 (Prohibition of discrimination), read in conjunction with article 8 (Right to
respect for private and family life), which was more general in purpose and scope, could be
interpreted as imposing an obligation on the contracting States to open marriage to same-sex
couples.? The Committee seems to have taken a similar position concerning the Covenant.?

3. In May 2013, France recognized the right of same-sex couples to marry. The duty to
solemnize same-sex marriages may deprive certain mayors, deputy mayors and municipal
councilors of their freedom of conscience. Effecting a marriage forms part of the tasks
assigned to civil registrars, which they carry out on behalf of the State. The authors have
argued that the State has a positive obligation to seek to reconcile the various rights involved
and cannot confine itself to giving precedence to the rights of one over those of the other
(para. 3.2).4

4, The main question before the Committee was whether under the Covenant the authors
are allowed not to solemnize a same-sex marriage based on the grounds of conscientious
objection. After a brief introduction regarding the subject of conscientious objection, I will
try to address the requirement of proportionality under article 18 in greater detail.

5. The freedom to live and act in harmony with one’s conscience enjoys the absolute
protection of (private) freedom of conscience so long as such actions do not affect the rights
and freedoms of others.® At the same time, it is obvious that the laws governing societal
coexistence will hardly ever be fully in line with each and every individual’s religious or
moral convictions and that obedience to legitimately enacted general laws cannot be rendered
dependent on every individual’s full approval of those laws.” Conscientious objection occurs

3

4

5

European Court of Human Rights: Guide on the case-law of the European Convention on Human
Rights: Rights of LGBTI persons (31 August 2022), paras. 73-77; Guide on Article 12 of the European
Convention on Human Rights: Right to marry (31 August 2022), paras. 30-32.

European Court of Human Rights: Chapin and Charpentier v. France, Application No. 40183/07,
Judgment of 9 June 2016; see also, Guide on Article 14 of the European Convention on Human Rights
and on Article 1 of Protocol No. 12 to the Convention (31 August 2022), para. 164.

See CCPR/C/75/D/902/1999 (Joslin et al. v. New Zealand), para. 8.3.

European Court of Human Rights, Case of Eweida and Others v. the United Kingdom (Applications
Nos. 48420/10, 59842/10, 51671/10 and 36516/10), Judgment of 15 January 2013, see, inter alia, Joint
Partly Dissenting Opinion of Judges Vu¢ini¢ and De Gaetano.

See Heiner Bielefeldt, Nazila Ghanea and Michael Wiener, Freedom of Religion or Belief:
An International Law Commentary (Oxford, Oxford University Press, 2016), pp. 258—305.

William A Schabas (Author), Manfred Nowak, U.N. International Covenant on Civil and Political
Rights: Nowak’s CCPR Commentary, 3rd revised edition (Kehl am Rhein, N.P. Engel Publisher, 2019),
p. 503.

Bielefeldt, Ghanea and Wiener, Freedom of Religion or Belief, p. 294.
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in cases where law and morality or religion might point an individual in different directions.
Under such circumstances, it is necessary to establish certain criteria for qualifying
conscientious objection® that would warrant exemption from lawful obligations.

6. The Committee does not directly address why the restriction imposed would be
proportional. Instead, in a more circumspect manner, the Committee noted the argument of
the State party that the circular is intended only to avoid any obstruction of the solemnization
of a marriage between persons of the same sex, but in no way prevents a registrar from
refraining from solemnizing it himself or from being replaced by another registrar (para. 9.5).
To me, this argumentation seems to contradict the Committee’s own findings (para. 8.4),
since, if the authors could avoid performing the task, they would arguably lack victim status
and the case should have been declared inadmissible.

7. As the Committee has pointed out, recognizing a conscience clause for civil registrars
could have direct consequences for the application of the law for the benefit of persons of the
same sex, thus undermining the proper functioning and the neutrality of public services for
which the civil registrar is responsible (para. 9.4). Moreover, the existence of a conscience
clause for registrars, which would allow them to invoke personal reasons for not applying the
law, would undermine the freedom of marriage and the principle of equality of all before the
law (para. 9.4). While these findings address the requirement of necessity,® the requirement
of proportionality is also reflected therein. Given the high potential for the conscience clause
for civil registrars to undermine the proper functioning and the neutrality of public services,
and the State obligation to ensure respect for the fundamental right of same-sex couples to
have their marriage officiated, the measures taken by the State are proportional.

8. This is a very important case for the rights of same-sex couples. More generally, it is
incumbent upon elected State representatives who are custodians of public authority to

exercise their best efforts to ensure the proper functioning and the neutrality of public services.

Their dedication to ensuring universal access to public services is tested, especially when
conscientious objection matters come before them. While practical arrangements that provide
respect for various conscientious objections are preferable, they might not always be possible.

GE.23-07465

8 For a model in this regard, see Bielefeldt, Ghanea and Wiener, Freedom of Religion or Belief, p. 294:

the authors suggest a combination of five criteria for qualifying conscientious objections that warrant
exemptions from lawful obligations: (a) the gravity of the moral concern; (b) the situation of a
conscientious veto; (c) the connectedness to an identity-shaping principled conviction; (d) the level of
complicity in the requested involvement; and (e) the willingness to perform an alternative service.

General comment No. 22 (1993) on the right to freedom of thought, conscience and religion, para. 8,
in which the Committee noted, inter alia, that, “In interpreting the scope of permissible limitation
clauses, States parties should proceed from the need to protect the rights guaranteed under the Covenant,
including the right to equality and non-discrimination on all grounds specified in articles 2, 3 and 26”.
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