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CooOpa:xenusi, npuHsaTbie KoMUTETOM B COOTBETCTBUH
¢ MYHKTOM 4 cTtaThi S ®aKyJIbTATHBHOIO MPOTOKOJIA
OTHOCHTEJBLHO cO00ImIeHH Ne 3009/201 7+ »x #x

Coobuenue npedcmasieHo:

Ilpeononazaemas(vie) scepmea(vl).
Tocyoapcmeo-yuacmuux:

Ilama coobwenust.

Cnpagounas 0oKymeHmayus:

Hama npunamus Coobpadiceruii:
Tema coobwenus.

IIpoyedypmuvie onpochr.

Bonpocer cywecmea:

Cmamou Ilaxma.

Cmambu DaxynremamueHozo
NPOMOKOIA.

Opee MapuToH 1 1p. (TIpeacTaBICHE
anpBokatamu Kiep ne Jla Yr u [Tsepom ['penne)

aBTOPHI
Opanuus

16 mexabps 2016 roga
(epBOHAYANBHOE MPE/ICTABICHHE)

pelIeHne, IPUHITOE B COOTBETCTBUH C
npasuiioM 92 npasui npouenypsl Komurera,
MIPETIPOBOKACHHOE TOCYJAPCTBY-YIaCTHUKY
24 yrons 2017 roma (B BHIE TOKYMEHTA HE
H3]1aBaJIOCh)

29 oxta6ps 2021 ronma
¢cB0001a COBECTH

ncuepranue BHYTPEHHUX CPEJICTB PaBOBOH
3aIINTHI; PACCMOTPEHUE IPYTHM
MEXXIYHApOJHBIM OPTaHOM; CTaTyC )KEPTBBI

1paBo Ha 3 eKTHBHOE CPEICTBO MTPABOBOM
3aIIMTHI; CIIPaBEIUINBOE Cy1eOHO0e
pa3dupaTenbCTBO; CBOOOIAa COBECTH; TOCTYII K
TOCYAapCTBEHHOH ciIyX0e

2,14,18 u 25
2,3 u 5 (myHKT 2 b))

* TlpunsaTel KOMUTETOM Ha €10 CTO TPUALATH TpeThel ceccuu (11 okTsa6ps — 5 HosOps 2021 roxa).
** B paccMOTPEHHH HACTOAIIETO COOOIIEHHS PUHAIA yJacTHe Cleayronue wieHsl Komurera:
Bada Ampad Moxappam baccum, Sn ber Amryp, Apud bankan, Maxmky6 s16-Xait0a,
Croutn ®ypys, Kapinoc 'omec Maptunec, Mapcust B. Jlx. Kpan, Jlankan Jlaku Myxymy3sa, @otnan
[Ma3apn3uc, Bacunpka Cannus, XKoze Manyan Canrym [anm, Yarpok Cox, Ko6Goitst Yammxa Knaga,
Nmspy Tamapat I?Iblr33y u ['entuan 3106epu. B coorBercTBuu ¢ npasmioM 108 mpaBui npoesypsl
Komurera Dnen Turpy/pka B pacCMOTPEHHH HACTOSIIETO COOOIICHHS HE yUacTBOBAIA.

*k*k

Komutera Apucda bankana n I'entnana 3100epu
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1. ABTops coobmmenust: OpBe Mapuros (1958)!, Aun-N3adens Koome (1970), Hukoss
ne Cen Poman (1978), [Teep droccropxe (1963), Apmens XKoceppar (1968), Tubonst bazen
(1984), Arrux Mopo (1975), beremuxt Jlyn (1956), Kapomun Kapmantpan (1969), Pom
Bpanxyp (1973), Xan-bartuct Hos (1983), Jlopanc Tpomro (1973), Opren3 Kamnmen,
Hatpucus Breit (1957), beprap Pemuz (1943), Buncan Kanm ne Bation (1957), ®pancya
Bnanrmon (1963), ®mopuan Hdernno (1966), Mummens Abpmis (1949) u Xumsbep Penap
(1948), Bce — rpaxxnane @panumu. OHA YTBEPKIAIOT, UTO SIBIISIOTCS )KEPTBAMHU HAPYIICHHS
IpaB, MPEAYCMOTPEHHBIX cTaThsimu 2, 14, 18 u 25 [lakra. DakyIbTaTHBHBIA MIPOTOKOI
BCTYIIMJI B CHIIy IS TocynapcTBa-ydacTHHKa 17 mas 1984 roma. ABTOPHI MpenCcTaBICHEBI
a/[BOKaTaMH.

DakThl B U3J10KEHUN ABTOPOB

2.1  ABTOpPBI — M3pBI, 3aMECTHTEIIN MIPOB U MyHHIUNAIbHbIC COBETHUKH. Bo dpanimn
M3pPbI U30MPAIOTCs BCEOOIIIM, IEMOKPATHYECKUM H ILTIOPATUCTHYECKUM rOJI0COBAaHHEM? Ha
OCHOBE HX JIMYHBIX W MOJUTHYECKUX yOSKACHUH, KOTOPbIE BKIIOYAIOT UX MPEICTaBICHHE O
YeJI0BEKe, CEMbEe U 00IIecTBE. B KadecTBe perucTpaTopoB akTOB IPaXXJAHCKOTO COCTOSTHHS
M3pBI, 3aMECTHUTENIN MIPOB W MYHHUIWIAIbHBIE COBETHHKH, II0 IOPYYECHHIO M3pa,
OCYIICCTBILTIOT peructpanuto OpakoB. 7 HOsOps 2012 rogma B CoBeT MHHUCTPOB OBLI
MIPEACTABIICH 3aKOHOINIPOEKT, ENAOINA HHCTUTYT OpaKa JOCTYIIHBIM JUIS OJHOIOJBIX Tap.
ITpoBenenue 3Toi pedopMbl NPHBETO K OOIIECTBEHHBIM BOJHEHMSAM, B XOJE KOTOPBIX
NPOLUTM TPH KPYHHBIE AKIMH MpPOTECTa, MOJABJICHHBIC COBEPIICHHO HECOPa3MEPHBIMU
MeTonamH, BciencTBue dero Ilapmamentckas accamoOiess Cosera EBpomsr mpunsuia
PE30JIONHI0,  OCY)KAAIOIIYI0  «YPEe3MEPHOE  NPUMEHEHHWE CHIIBl  JUIi  pasroHa
HPOTECTYOLIHX ).

2.2 Astopsl yTBepkIaroT, uro 20 153 Mapa u 3amectuTens mapa Bo OpaHImH 3asBUIH O
CBOEM HECOIJACHH C 3aKOHOM, JICTAIM3YIOIIMM OJHOIIONbIE Opakw, W IOAIUCAIN
COOTBETCTBYIOILICE OOpalleHne OT JiMna oObenuHeHus «Moapbl 3a gpereit»?. MHorue
BBIOOPHBIE TOJDKHOCTHBIE JIUIA TAK)KE IIPOCHIIN IPUHATH KOHKPETHBIE MEPHI, IO3BOJISIOIIIE
HalTH 6amaHc MeXIy cOONIOJeHNEM 3aKOHA U YBRXKCHHEM K yOCKICHHAM.

2.3 17 mas 2013 roga Obu1 npuHAT 3akoH Ne 2013-404, neramm3yromuil 0JHOMOJBIC
Opaxu. [lo MHEHHIO aBTOPOB, B 3TOM 3aKOHE OTCYTCTBYIOT KakKHe-JIMOO MOJOXKCHHS O
cBO0OIE COBECTH MECTHBIX BBIOOPHBIX PETHCTPATOPOB AKTOB I'PA’KAAHCKOTO COCTOSHHSL.
Hanpotus, 13 wroHs 2013 roma MHHUCTP BHYTPEHHHX Jei HampaBWwil mpedeKTam
nH(pOPMAIMOHHBIA UPKYJISIP O «IIOCIEACTBUAX HE3aKOHHOTO OTKa3a PErucrpatropa akToB
I'Pa’KAAHCKOTO COCTOSTHUS B PETUCTPAIIMH OpaKay.

2.4 B 3TOM mupKynsipe TOBOPUTCS, YTO BBIOOPHOE JOJKHOCTHOE JIMIIO, PErHCTPaTop
aKTOB I'PXKJAHCKOT'O COCTOSIHUS, MOXET OTKa3aTh B PETUCTPALMK Opaka TOJBKO B CIydasx,
MIPEAYCMOTPEHHBIX 3aKOHOM — TaKMX KakK OTCYTCTBHME BCTYMAIONIMX B Opak JHI[ WIH
HaJIMYHe MPEeNsTCTBUH IS BCTYIUICHUS B OpaK — M YTO OTKa3 Ha JIIOOOM JIpyroM OCHOBaHUHN
JIOJDKEH CUUTAThCS SBHBIM HapyIIeHHEM. B UpKyspe yTOYHASTCS, YTO €CIIM B PETUCTPAINH
Opaka OBUIO OTKa3aHO M3-3a CEKCyaJIbHOW OPHUEHTALMH CYIPYTOB, TO PETHCTPATOp aKTOB
IPaKAaHCKOTO COCTOSIHMSI HE TOJBKO MOHECET OTBETCTBEHHOCTH 10 MCKY O BO3MEIICHHH
yimep6a, HO W, B TEPBYIO Ouepenb, OyAeT NMpUBIEYEH K NUCHUIUIMHAPHON — B BHIE
BPEMEHHOI'O OTCTPaHEHHs OT JMOJDKHOCTH WJIM JIMIICHHS BBHIOOPHOTO MaHAaTa — H
YTOJIOBHOH OTBETCTBEHHOCTH .

B cxobkax mocie pamuimii aBTOpOB yKa3aHbI TOJBI HX POXKACHUSL.

TouHee, TakuM 00pa3oM M30MPAIOTCSI MyHHUIUTIATBEHBIE COBETHHKU, KOTOPBIE 3aTEM IyTeM
BHYTPEHHET0 T0JIOCOBAaHMSI HA3HAYAIOT M3pa U 3aMeCTUTeNel Mapa.

Assemblée parlementaire du Conseil de I’Europe, « Manifestations et menaces pour la liberté de
réunion, la liberté des médias et la liberté d’expression «, résolution 1947 (2013) du 27 juin 2013.
Oo6benunenune «Mbapsr 3a netei» ocHoBaHO B 2005 T0/y, B HET0 BXOST MIPHI H 3aMECTHTEIIN M3POB,
BBICTYTIAIOIIHE IPOTUB OJHOIIOJIBIX OPAaKOB M yCHIHOBIICHUSI/YI0UEPEHHS IeTei OJHOIIOIBIMU
napami.

B nupkynspe roBOpUTCsl 0 BO3MOXHOCTH NIPUMEHEHUS IBYX MTOJIOXKEHUH YTOJIOBHOIO KOJEKCa:
cratbu 432-1 (B pepakiu 2000 roga) o IPUHATHH Mep, HANIPABICHHBIX Ha BOCIIPEIIATCTBOBAHUE
WCTIOJIHEHHUIO 3aKOHA, U cTaThu 432-7 (B pegakuuu 2012 roga) o AMCKPUMHHAIIMN, COBEPILICHHON
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2.5 HaxoHen, B 3TOM LUPKYJsIpe YTBEPXKIACTCS, YTO MOJOXKEeHMs crarbu [2122-34
['eHepabHOTO KOJECKCa TEPPUTOPHAIIBHBIX KOJUICKTHBOB®, KOTOPBIC MO3BOJIAIOT MPe(eKTy
BBINOJHATh HEKOTOpBIE (DYHKIMU M3pa, HEMPUMEHUMBI BBHIY HEOCYIECTBUMOCTH 3TOU
¢dpasbl, Tak Kak (QYHKIUS PETHCTPAIIMU aKTOB I'PAXKIAHCKOI'O COCTOSIHUS BXOJUT B cepy
KOHTpOJISI TIPOKYpOpa, KOTOPBI OTBEYAET 3a 3aliCH aKTOB TPAXIAHCKOTO COCTOSHHS B
COOTBETCTBUHM C ['pakIaHCKUM KOJEKCOM, a He IpedeKTa, KOTOPBII OTBeYaeT 3a MECTHBIX
BBIOOPHBIX  JOJDKHOCTHBIX JIMI] B  COOTBETCTBUM C ['eHepasbHBIM  KOJEKCOM
TEPPUTOPUAIBHBIX KOJUIEKTHBOB. [Ipn 3TOM (yHKIIMM PErucTpaTopoB aKTOB IPaKIaHCKOTO
COCTOSTHHSI BKJIFOUEHBI B NEPEYEHb CIIY)KEOHBIX 00S3aHHOCTEH, BBINOJIHIEMBIX «OT UMEHH
rOCyAapcTBa», KOTOpBI NPUBOAMTCS B TOW ke riaBe ['eHepasbHOro KoJeKca
TEPPUTOPUATBHBIX KOJUIEKTUBOB, B KOTOPYIO BKIIOUeHa cTarhs L2122-34, Ha ocHOBaHUU
KOTOpOH MpeeKT MOXKET BBINNOJIHATh HEKOTOPbIe (DYHKIIMU M3Pa, €CIIM MIP OTKa3bIBaeTCs
OCYIIECTBISITh JEUCTBUS, BKJIIOYEHHBIE B KPYr €ro OO0s3aHHOCTEH IO 3aKOHY, WIH
npeHeOperaeT X BHIIOJIHEHHEM. B 3TOM 1MoJI0KeH!H JaHHOTO KOJIEKCa He MPEeTyCMOTPEHBI
HUKaKHe MCKIIOUEHHS — HU B OTHOIICHWHU JCHCTBUI, HM B OTHOIIEHHMHM OCHOBaHMH. JTa
CTaThsl CIIOCOOHA TIPENOCTaBUTh PErUCTpaTopaM aKTOB TI'PaKJaHCKOTO COCTOSHHS
«IOPUIMYECKYIO J1a3eiiKy, MO3BOJISIONIYI0 UM HM30eraTh NEHCTBHH, HEIPHEMIIEMBIX 10 MX
COOCTBEHHBIM YO@XK/ICHUSIM, OCTaBasICh B pAMKax 3aKOHa».

2.6 Hwupkymsp ot 13 urons 2013 roxa cran mpeaMeroM xoaataiictsa B ['ocy1apCTBSHHBIH
COBET O ero OTMEHE Ha OCHOBAHHH MPEBBIIICHHUS MOJHOMOYHHA, MOJAHHOTO 7 M3pamu’,
K KOTOPBIM TPUCOCAMHUIOCH Oosiee 2200 MeCTHBIX BBIOOPHBIX JOJDKHOCTHBIX JIHIL.
3asBUTENHM NOAHMMAIN BONPOC O KOHCTHUTYIIMOHHOCTH M COBMECTHMOCTH IIOJIOKCHHM
3akona Ne 2013-404, Ha KOTOpBIC IUPKYJIISIP CCHLIACTCS B KAUECTBE OCHOBAHMS, CO CTaTheil 9
KonBeHIMHM 0 3ammre MpaB yesioBeKa U OCHOBHBIX cB00OJ (EBpormeiickass KOHBEHIHS MO
npaBaM desnoBeka) u cratbedl 18 Ilakra. 18 centsopst 2013 roga 'ocynapcTBeHHBIN COBET
CYeJI TOT BOIPOC «HOBBIM U 3aCIy>KHBAIOIIUM BHUMaHU» U TIepelall ero Ha pacCMOTPEHUE
KoHcTHuTyIMOHHOTO COBeTa.

2.7 18 oxts10pst 2013 roma, HAMOMHMB, YTO CBOOOJA COBECTH BXOJHUT B YHCJIO MPaB U
cB0OOI, rapanTupoBaHHbix KoHcTuTyiuer, KOHCTUTYIIMOHHBIA COBET MOCTAHOBWII, 4YTO,
3ampeniasi perucTpaTopaM akTOB TPAXKIAHCKOTO COCTOSHUSI OTKAa3bIBAThCSI OT UCTIOTHEHHSI
CITy’)KeOHBIX O0SI3aHHOCTEH, BO3JOXKCHHBIX Ha HUX 3aKOHOM B OTHOIICHHH PETHCTPAIUH
Opaka, Ha OCHOBAaHHMH CBOCTO Hecorjacus ¢ THoJokeHusMH 3akoHa Ne 2013-404,
3aKOHOJATENh CTpEMUICS 00eclednTh MPUMEHEHHE 3aKOHa O Opake M TakuM 00pazom
rapaHTHpOBaTh HaJylexaliee (YHKIMOHUPOBAHUE M HEWTPaIbHOCTh TOCYJapCTBEHHOM
YCIIYTH 110 PETHUCTPAIMU aKTOB IPAXKIAHCKOTO COCTOSIHUS M HE YIIEMIISZI CBOOOY COBECTH,
VUHUTHIBas OOS3aHHOCTH PETHCTPATOPOB 3alHMCU AKTOB TPa)XKJAHCKOTO COCTOSHUS TIO
peructpaiu  OpakoB. I[lo xomaralicTBy O BCTYIUICHMM B [eJIO TPEThHX  JIHI]
KOHCTUTYIIHOHHBIN COBET IIOCTAHOBHII, YTO TOT (DAKT, YTO OT MIPOB TPEOYETCS MPUMEHEHHE
OCIIapUBAaEMbIX IOJIOKEHHI B pamMKax HCIIOJHEHHsT MX CIY)XEeOHBIX OO0s3aHHOCTEH, He
ABJISACTCA OCHOBAHUEM IJIsA I[OHyIJ_[eHI/IH BCTyHJ’IEHI/ISI B JI€JI0 KAXXI0TI'0 U3 HUX.

2.8 B 2015 romy mupoBoii cya Mapcersi IpUrOBOPHII K I TH MECSIIIaM JIMIICHUsT CBOOOIbI
yci0BHO | Bbimiate 2700 eBpo B KauecTBe KOMIIEHCAIMU yliep0a KeHIIMHY, 3aHUMAaBIIY 0
BBIOOPHYIO TOJDKHOCTB B 3TOM TOPOJIE, KOTOpasi 10 PEIUTHO3HBIM yOeXKICHUAM 0TKa3ajJach
3aperucTpUpoBath Opak OByX >keHITUH®. OHa Obutla BBIHY)KICHA YWUTH B OTCTaBKY.

B OTHOILICHHHU KAaKOT0-TM00 (HH3NYECKOTO HIIH IOPUIHMYECKOro Jnia. B obenx crathsx uis nuua,
obnagaroniero myOIMYHOI BIACTHIO WITH HAXOASIIETOCs Ha TOCYAapCTBEHHOM Clty)o0e,
npeaycMaTpHBaeTCsl HakazaHue B BHE 5 JeT nuiieHns cBo6os! 1 mrpada B pasmepe 75 000 espo.
Opannus, ['eHepanbHbIH KOJIEKC TEPPUTOPHATBHBIX KOJUIEKTHBOB, cT. L2122-34: «B ToM cnyuae,
€CJIM M3p KakK MPeICTaBUTeNb [OCYJapCTBa OTKA3bIBACTCS BBIIONHATEL OJHO U3 AeHCTBUIA,
NpeaAnMCaHHbIX eMy 3aKOHOM, WJIN npeHereraeT €T'0 BBINIOJIHEHUEM, IIPEACTABUTEIID FOCyHapCTBa B
JIeTIapTaMEeHTE MOXKET, OOPATHBILKCH K HEMY C COOTBETCTBYIOLINM 3aIIPOCOM, BBIIIOJIHUTH €0
CaMOCTOSITENIBHO HIIM Yepe3 CIEHHaTbHOE YIIOTHOMOUSHHOE JIHI0Y.

ABTODBI YTBEpP)KAAIOT, YTO OJMH U3 HUX — JKunbbep Penap — ObLT OHUM U3 Y4aCTHHKOB 3TOTO
XoJaTaicTBa.

Luc Leroux, «A Marseille, prison avec sursis pour 1’élue qui a refusé de marier deux femmes»,

Le Monde, 29 septembre 2015. B cBonx 3ameuanusx ot 24 suBaps 2018 roga rocy1apcTBO-y4acTHHK
OTMEYAeT, YTO aBTOPBI HE NPECTABIIIN yKa3aHHOE PELICHHUE.
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B Hacrosiiee Bpemst BeeTcsi cyneOHOe pa30MparesibCTBO B OTHOLICHHH MAIpa OJHOTO U3
ropoioB Ha tore OpaHiuy 3a 0TKa3 B perucTpaiuy oJHononoro opaka®. B oboux ciydasx
peructpaiys Opaka B UTOTE COCTOSIIACH. 110 MHEHHIO aBTOPOB, OTKa3 MO COOOPaXKCHUSIM
COBECTH HE SIBIISICTCS MPETISTCTBHEM.

2.9 10 nmexabpst 2015 roma, ccputasice Ha neiictBue cratbu 1.2122-34 TenepanmbHOTO
KOJEKCa TEPPUTOPHANBHEIX KOJUICKTHBOB, ANEIULIMMOHHBIA aIMUHUCTPATUBHBIA CYX
Bepcans oTMeHHJ pelleHHe MYHHIMIIAIBHOIO COBETa, COINIACHO KOTOPOMY M3py M €ro
3aMECTUTEISIM Pa3peliaioch HE PErHCTPUPOBATH ONHOINOJBIE OpakW M IiepelaBaTh Aena
npedexTy, ¢ TeM 4TOOBI OH IIPOBEJ PETUCTPALMIO WM JeJIerHPOBall ¢ MPOBEACHUE CBOMM
npencraButersiM. 26 ceHtsOps 2016 roma T'ocymapcTBEHHBIH COBET — OTKIIOHHI
KacCallMOHHYIO 5kajlo0y KOMMYHBL.

2.10 ComM moctanoBmeHueM oT 18 nexabps 2015 roma, BEIHECEHHBIM IOCTE
OTPHIATENIFHOTO PEUIEHHS II0 BONPOCY O KOHCTHTYLHOHHOCTH, [ OCYyIapcTBEHHBIN COBET
OTKJIOHWJI UCK NPOTUB LUpKysipa oT 13 uroHs 2013 roxa. Ilo Bonpocy o mocsiraTesnbCcTBe Ha
cBOOOMY COBECTH OH IMOCTAHOBWJ, 4TO KOHCTHUTYIHMOHHBIN COBET NMPH3HAJI IOJOXKEHHS,
SIBISIFOLIIMECS]  TIPEIMETOM  CIOpPA, COOTBETCTBYIOIIMMHM KOHCTHTynmMuM ©  OTKIOHWI
apryMeHTbl, OCHOBaHHBIC HAa KOHBEHIIHSIX, B KOTOPbIX DpaHIus sIBISETCS OXHOM U3 CTOPOH.
OH Takxe MOCTaHOBMJI, YTO U3 MOJIOKEHUH cTaThu 9 EBporeiickoil KOHBEHLMH IO MpaBaM
yenoBeka U crathu 18 [lakTa cimemyer, 4To mMpaBo Ha cBOOOIY MBICIIH, COBECTH U PEIUTHU
MOJVIEKUT TaKUM OTPAHUYCHHSAM, KOTOPBIE MPEAyCMOTPEHBI 3aKOHOM M HEOOXOAWMBI B
HHTEpecax OOLIECTBEHHOH 0€30MMacHOCTH, AJISl OXPaHbl OOIECTBEHHOTO MOPSAAKA, 310POBbS
WJIN HPaBCTBEHHOCTH HJIM JUTS 3aILIMTHI IpaB U cBOOOX Apyrux iun. Hu B Kakux TekcTax u
NPUHOUIAX OT PETHCTPATOPOB AKTOB TPAXKIAHCKOTO COCTOSHUS HE TpeOyercs oao0psTh
BBIOOp 00pasa XHM3HU JIOJCH, Yel Opak OHM PETHCTPUPYIOT M KOMY BBIZAIOT aKTHI
TPaKAaHCKOTO COCTOSIHMS, BKIIOYAs OJHOIOJNbIE Opaku. B CBsA3M ¢ HEOOXOAMMOCTBHIO
YUUTHIBaTh  OOIIECTBEHHbIE HMHTEpPECHl, a TaKKe TapaHTHPOBaTh  HaJJIeKallee
(YHKIIMOHHPOBaHNE M HEWTPAIBHOCTh TOCYJApCTBEHHOM YCIYTH B BHIE 3allCH aKTOB
TPaKAAHCKOTO COCTOSIHUSI TI0 OTHOIICHHIO K CEKCyaJlbHOH OpHEHTalud CyHpyroB
locynapcTBeHHBI COBET C4eN, YTO NHUPKYJSIp HE YIOIEMIAET CBOOOAY COBECTH,
TapaHTHPOBAaHHYIO 3THMH IOJOXKEHUSIMHU. B 3akimoueHHe OH THOCTaHOBWJI, YTO IIPaBO
npedeKTa BBINONHATH HEKOTOpble (YHKIMH M3pa, NPEAyCMOTPEHHOE ITOJIOKCHUSIMH
crateu L2122-34 TeHepambHOTO KOJEKCa TEPPHUTOPHAITBHBIX KOJUICKTHBOB, PEaI3yeTCs
TOJNBKO B Tpelesiax TeX IOJIHOMOYHMH M3POB, KOTOpBIE OCYIIECTBISIIOTCS B paMKax
aJIMHHUCTPATUBHBIX BOINPOCOB, HAXOAAIIMXCS II0J] PYKOBOJICTBOM MJIHM KOHTPOJIEM
npedeKTa, ¥ He PacTpoCTPaHsAeTCsl Ha AEHCTBHUS, CBSI3aHHBIC C OCYIIECTBICHHEM (YHKIMH
perucrpaTopa akTOB T'PaXJAHCKOTO COCTOSHHS, KOTOPbIE HaXOJATCS II0J KOHTpPOJEM
MIPOKYpOpa, HECMOTPS HA TO, YTO M3PHI BBICTYIIAIOT OT IMEHHU rOCYJapCTBa.

211 17 wrons 2016 roga 146 MIpOB M MECTHBIX BBIOOPHBIX JOJDKHOCTHBIX JIHIM
obpatuiucy B EBporeiickuii cya Mo mpaBaM 4YelOBeKa C 3asBICHHEM O HAPYHICHHH UX
CcBOOO/IBI COBECTHU.

Coaep:xanue kaja00b1
3.1  ABTOpEHI 3a8BIIIOT O HapyuieHuH crateit 2, 14, 18 u 25 [NaxTa.

3.2 Ilo MHEHHIO aBTOPOB, MMEJIO MECTO HapyLIeHHE IpaBa Ha CBOOOXY COBECTH,
3aKperieHHoe B ctatbe 18 [1akTa, MOCKOJIBKY, HE MPEIyCMOTPEB BO3ZMOXKHOCTH ISl OTKa3a
10 COOOpaXKEHHSIM COBECTH M YCTAHOBHMB HaKa3aHHE 32 OTKa3 PEerHCTPUPOBATH OJXHOMOJIBIC
OpakH, roCyAapcTBO-YYaCTHUK JIMIIMIO HMX CBOOOJBI COBECTH. BBITyCTHB HMpPKYJISp OT
13 mionss 2013 roga, MHHHCTD BHYTPEHHHX JIeJl JIMIIMJI MOPOB, MX 3aMECTUTENEH U
NIPEACTaBUTENEH TeX MHCTPYMEHTOB, KOTOpPBIE MO3BONIMINM OBl UM T'MOKO M IparMaTHdHO

Guillaume Lechat, «Marie-Claude Bompard poursuivie au pénal pour son refus de marier des couples
homosy, Yagg, 5 aolit 2016. B cBoux 3ameuanusix ot 24 saBapst 2018 roma rocyaapcTBo-y4acTHUK
OTMEeYaeT, U4TO ePBOHAYATBEHO IIPOKYPOp NpH cyie 6ombioit nHcTaHnnu KapnanTpaca nocauran
kajo0y, MOoJaHHYIO 3aTPOHYTOH 3THM OTKa30M Mapoii, He0OOCHOBAHHOA, M BIIOCIIEACTBUH
VYronosusli ¢y Kapnentpaca onpasaan Mapa cBouM perienneM ot 23 mapra 2017 roza mo xanobe,
No/IaHHOM acconuanuei.

10 ABTOpHI yTBEPXK/IAIOT, UTO OJIHA U3 HUX, | opTen3us KasuieHc, MpUHUMANa B HEM yYacTHe.
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nepeaaBatb HEKOTOPBHIE CBOU (1)yHKIlI/II/I ApyTruM JiMiaM B ClIy4dasX, Korja omnpeacjiCHHOC
HeﬁCTBHG MPOTUBOPCUYUT UX y6€X<ﬂ€HI/IHM. FOCYILapCTBO HECET MO3UTHUBHOE 00S3aTEILCTBO
CTPCMUTLCA K obecrneueHnio Oananca MCKIY pa3IMYHbBIMU IpaBaMU, KOTOPLIC SABJISIOTCSA
nmpeaAMETOM CIiopa, U HE BOPABC OIpaHUYIMBATHCA NPU3HAHUCM NPEBOCXOJACTBA IpaB OJHUX
JIMIl HaJ MpaBaMu ApPYTHUX. B mannom CJlyda€ OYCBUIHO, YTO IroCyaapCTBO-yYaCTHUK HE
CTPEMUIIOCH obecreunTh OaslaHc MCXKIY IpaBaMH, a MOIBbITAJIOCH IMPOUTHOPUPOBATH
yGC)K)IeHI/Iﬂ BI)I60pHI)IX MYHUIMIAIBHBIX JOJLDKHOCTHBIX JIML, KOTOPBIC HEC PA3ACIIAIOT €ro
HOBO€ OoNIp€ACJICHUC 6paKa.

3.3 T'ocymapcTBO-y4acTHHK MOTJIO ObI OPraHM30BaTh 3aMEICHNE WITH 3aMEHY BEIOOPHOTO
JIOJDKHOCTHOTO JIMIa, KOTOPOE CChUIAeTCS Ha CBOM YOEXKJEHHS KakK Ha NPEIsITCTBHE JUIs
perucTpanu UM OJHOINOJIOro Opaka, O0e3 Ha3Ha4YeHWs eMy HakazaHus. OJHAKO OTKa3 OT
npuMmeHeHust cratbu 12122-18 I'eHepanbHOro Kojekca TEppPUTOPUATBHBIX KOJUIEKTHBOB,
B KOTOpPOIl MpeaycMOTpeHa BO3MOXKHOCTb  3aMEIIEHUS BBIOOPHOTO  MOCTOSIHHOTO
CIIy’Kalllero, OKa3bIBAIOLIET0 YCIYr'M MO 3alUCH AaKTOB TIPAaXJAAHCKOTO COCTOSHHUS,
B CHUTyallud, B KOTOPOH BO3HMKAIOT MPEMSITCTBUS MOPAJIBHOTO XapaKTepa, Ha OCHOBAaHUU
crarbu [2122-34 Toro ke xojekca, KOTopas Kak pa3 M IpeAyCMaTpPUBAET BO3MOXKHOCTh
BBINIOJTHEHUS HEKOTOPBIX (yHKIMIT MIpa mpeeKTOM HIM €ro INpeiCTaBUTENIeM, CTaBHT
YeJoBeKa B MOJIOKEHHE, B KOTOPOM OH JIMIIEH IpaBa BbIOOpa, 3asBISATH JH O CBOUX
yOeKACHHSX, TIOTOMY YTO OH CBSI3aH IOPHIMYECKUM 0053aTENIbCTBOM, KOTOPOE BBIHYKAAET
ero 100 HAPYIIUTh 3aKOH, MO0 MONTH MPOTHB CBOUX YOeKICHHIA .

3.4 ABTOpBI HAIOMHHAIOT, YTO NPABO Ha CBOOO/AY MBICIIH, COBECTH M PEIIUTHH JISKUT B
OCHOBE MEXIYHapOJHOH 3alllMThI MPaB YeIOBEKa U SBIsIeTCS (yHIaMEHTOM JAEMOKPATHH.
Ero BaxxHOCTh MOAYEpKUBAETCs TeM (aKTOM, 4YTO, coryiacHo crathe 4 Ilakra, oTcTymieHue
OT ATOTO IIpaBa He AOIyCKaeTcs JaXke BO BpeMsI Ype3BbIUAifHOTO MOJIOKEHUS B TOCYAapCTBE,
IIPU KOTOPOM KH3Hb HAIlUM HaXOAUTCS MOJ yrpo3oi, uto KoMuTeT Taxke OTMETHII B CBOEM
3ameuanuu obmero nopsaka Ne 22 (1993) m o0 yeM peryssspHO HalOMHUHAaeT B CBOMX
peIIeHHSIX.

3.5 B nmene «fOu u Yxse npomus Pecnybiuxu Kopes» Komuter npusHai, uto cBoOOaa
COBECTH 03HAYaeT OTCYTCTBUE NMPEMATCTBUH AJISI HCIIOBEAHUS YEIOBEKOM CBOEH PEJIUTHU U
OTCYTCTBUE NPUHYKIECHUM IOCTyNaTh NPOTUB CBOEH coBecTH?. B KOHTEKCTE€ BOEHHOM
cnyx0sl KomuTeT Takke NHpHU3HaN, 4YTO MpPaBO HAa OTKa3 OT BOEHHOM CIyXObl IO
COOOpaKEHUsIM COBECTH SIBISIETCS HEOTHEMJIEMOIl YacThlO IIpaBa Ha CBOOOIY MBICIH,
COBeCTH U pesuruu®®,

3.6 ABTOpBI SBISIOTCS KEPTBAMH AMCKPUMHHAIMK B HAPYIICHWE CTAThH 2 W IIyHKTA C)
crarbu 25 IlakTa, TOCKOJBKY HM 3aKpBIT JOCTYN K BBIOOPHBIM MYHHUIMIIANGHBIM
JOJDKHOCTSIM 110 IPUYMHE UX PEJIMTHO3HBIX YOEXAEHUH, B CHIy KOTOPBIX OHHU Je-(pakTo
BBICTYNAIOT NPOTUB OJHOMOJIBIX OpakoB. TakuMm 00Opa3oM CO3MAIOTCS HMPENSATCTBUS JUIS
MOJIyYEHHUsI MU PaBHOTO IOCTYIIA K TOCYAapCTBEHHOM ciTyk0e B cBoeii cTpane. Kpome Toro,
HepCHeKTI/IBa HpI/IHy)KI[eHI/IH K )Z[CﬁCTBPIS[M, HpOTI/IBOpe‘IaL[II/IM ux y6e)K,HeHI/I${M, 3aCTaBJISICT
MHOTHUX J'IIOL[CI‘/'I OTKa3bIBATHCA OT 3aHATUA MCCTHBIX BbI60pHI>IX I[OH)KHOCTeﬁ, T. €. JUIIACT
X JIOCTyNa K OINpEIeNCHHBIM MOJDKHOCTSIM H3-3a HX YOEXIeHHMH, 4TO NPOTUBOPEUUT
cratbe 25 Ilakra.

3.7 ABTOpBI, IPUHUMABILIKE y4acTHE B pa30UparesbCTBe B ['0Cy1apCTBEHHOM COBETE U
KOHCTUTYLIMOHHOM COBeTe, CUMTAIOT, YTO HMEJI0 MeCTO HapymeHue crateu 14 Ilakra.
Ipencenatenr KoOHCTUTYIMOHHOTO coBeTa IYyOJNMYHO BBICKA3alCs B  MOIJEPKKY
3akoHa Ne 2013-404 u 3apaHee cOOOLIMII IO TEJIEBUICHHUIO O TOM, YTO B Cllydae repeiayu
nen Ha paccmorpenue Comera oH (CoBeT) OyZer TakWe XOJaTaicTBa OTKJIOHSTH.

' Kim et consorts c. République de Corée (CCPR/C/106/D/1786/2008), par. 7.3 et 7.4.

12 Yoon et Choi c. République de Corée (CCPR/C/88/D/1321-1322/2004), par. 8.3.

13 Jeong et consorts c. République de Corée (CCPR/C/101/D/1642-1741/2007), par. 7.3; Atasoy et
Sarkut c. Turquie (CCPR/C/104/D/1853-1854/2008), par. 10.4; u Japparow c. Turkménistan
(CCPR/C/115/D/2223/2012), par. 7.5 4 7.7.

CornacHo nyHKTy 2 ctatet 3 IloctanoBnenus Ne 58-1067 ot 7 Hosi0ps 1958 roza, comepxariero
Opranngeckuii 3akoH o0 Koncrurynnonnom Coserte, uneHsl CoBeTa «KISHYTCA [...] HE 3aHUMATh
HHUKaKOH MyOIMYHON MO3MLIMK U HE IeNIaTh HUKAKHUX BBICKAa3bIBAaHHUH IO BOMPOCAM, OTHOCSIIUMCS K
cdepe komnereHnuu CoBeTay.
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Kpome toro, B coctaB KoHcTuTynnmoHHOTo coBeTa OBUIM Ha3HAYCHBI JBa YEIOBEKa,
M3BECTHBIC CBOEH OJIM30CTHIO K MPAaBSIIeH MapTHH, YTO IMPOU3OILIO KaK pa3 B TOT MOMEHT,
KOTZ1a OHM CMOTJIM IPUHATH YYacTUE B IEPECMOTpE 3TOro 3akoHa. OpraHn3aiuy, IuaepamMu
KOTOPBIX OHM SIBISJINCH HAa MOMEHT Ha3HA4eHHWsA, K TOMY BPEMEHH YXKE CHAEIalIn
oduIMaIbHbIE 3as8BICHNUA B MOANCP)KKY JAHHOTO 3aKOHA. TakuM 00pa3oM, Tpoe U3 AEBSITH
wieHOB ~ KOHCTHUTYIMOHHOTO  cOBeTa  SBHO  IPOJEMOHCTPHUPOBANIM  OTCYTCTBHE
HelfitpansHOCTH. B 3aBepmienne KoHCTUTYIMOHHBIH cOBeT 0€3 KaKHX-THOO IPaBOBBIX
OCHOBaHMH COKPATHII CPOKH PACCMOTPEHUS, yCTAHOBICHHBIE €T0 PETJIIAMEHTOM, TEM CAMBIM
HapyIIMB NPHHIMII COCTSA3aTEIBHOCTH M OTPAaHWYMB BO3MOXKHOCTH BCTYIUICHHS B JE€JIO
TPETHUX JIHIL[, B KOTOPOM B JAHHOM CIIydae ObUIO OTKa3aHo.

3.8 KoHCTUTYLIMOHHBI COBET HE BBIHOCHUJ OTHENBHBIX PEIICHUH IO XoJaTaiicTBam O
BCTYIUICHHH B JENI0 Pa3HBIX 3asBUTENCH M OTKIOHII BCE AOTH XOJaTaliCTBA OTHIM
pelIeHneM, HeCMOTPS Ha TO, 9TO IO HECKOJIBKAM M3 HUX YK€ BEJIOCh pa30MpaTeIhCTBO U BCE
OHH TpeIycCMaTpUBaN{ HaKazaHHE 3a IyOJIMYHOE IPENBAPUTEIFHOE OTJALICHHE CBOCH
TTO3UIIAH, YTO TIPOTUBOPEUUT €0 OOBIYHON MPaKTHKE: CBOOOIHO MOITyCKATh K BCTYTICHHUIO
B JIETI0 TPETHHX JIUI] HA OCHOBAHUH MIPHOPUTETHOTO XapaKTepa KOHCTUTYIIHOHHOCTH.

3.9 Pemenne KOHCTUTYIIMOHHOTO COBETa, HAAEIEHHOTO NPAaBOM NPUHUMAThH PEIICHHS,
o0s13aTenbHbBIe I BCEX HAIMOHAJBHBIX CyHNOB!®, KOTOpBIH MO CyTH MAUKTOBAJX BCE
MOCNIEAYIONNE CyneOHbIe pEMIEHHs 10 3TOMY BOIPOCY, JEMOHCTPUPYET SBHYIO
npucTpacTHOCTh. COBET HE BBIHEC PEUICHUSI O HAIMYNK OOOCHOBAHHOTO HapyIICHUs (Kak
910 chenan EBpormeiickuii cyx mo mpaBaM deloBeKa B nene Jgetioa u opyeue npomus
Coeounennozo Koponescmea'®, B KOTOpOM pedb IILIA O CIIYXKaIeM — PErUCTPaTope aKToB
TPaKAaHCKOTO COCTOSHMS, @ HE O BBHIOOPHOM JOJDKHOCTHOM JIMIIE), a MPOCTO OTKa3all
BBIOOPHBIM JIOJDKHOCTHBIM JIMIIAM B TIpaBe Ha CBOOOY COBECTH.

3.10 Takmm oOpa3oM, oOXalOBaHHE IUPKYISIpPa HEBO3MOXKHO, IIOCKOIBKY OH caM
CYNTAETCS COOTBETCTBYIOINM KOHCTHTYyIMH M HE MOXXET OBITh OTMEHEH Ha OCHOBAaHWH
HEKOHCTUTYIIMOHHOCTH. He Bce aBTOpBI OBUTH y4acTHHKaMHu 3THX pa30MpaTelbcTB, HO MX
MIPOBEJCHNE YCTAaHOBHMJIO YETKYIO IPABOBYIO MPAKTHKY M IIPECEKIIO JTIO0YI0 BO3MOKHOCTh
areLIIny, B CHIy YeTo TaKHUe aBTOPbI ObUIN 0OpeUYeHBI Ha MPOBal. ABTOPHI CCHITAIOTCS HE
Ha MHUMOE HJIH a0CTPaKTHOE HapyIIEHHE X CBOOOIBI COBECTH; IT0 UX MHEHHUIO, B INPKYJISIpE
ot 13 wrors 2013 roga, KOTOPHIH y)Ke HEBO3ZMOXKHO YCHEITHO OCIIOPUTH, OT HUX TpeOyeTcs
BBIIIOJTHEHNE JEHCTBUH, NPOTHBOpEUANINX HX YOEKICHHSAM, IOA CTPaxoM CypOBOTO
YTOJIOBHOTO Haka3aHMs. HecKonbKo BBIOOPHBIX IOJDKHOCTHBIX JIMI[ YXK€ IOABEPraliich
JIaBJICHUIO, Cy/IeOHOMY ITPECIICIOBAaHHIO M HaKa3aHUSIM. ABTOPHI YTBEP)KAAIOT, YTO BCE 3TO
BpeMs U JI0 TeX II0p, TI0Ka 3TOT UPKYJISAp He OyAeT aHHYJIMPOBaH, OTMEHEH WM M3MEHEH,
OHM HaXOJATCS 1TO]] yTPO30H HaKa3aHMUs, 4TO CaMo 110 ceOe SBIIeTCsS HapyIlIeHHEeM UX 1paBa
Ha cBoOoay coBectn. CoriacHo mocraHoBieHHI0O KomuTeTa 1o Apyromy Jeiy, He MOXET
ObITh HMKAaKMX COMHEHMH B TOM, YTO 3TH 3aKOHBI JICHCTBUTENHHO YIIEMISIOT IpaBa
3asBHTEJICH, JaXKe B OTCYTCTBUE KAKHX-JIMOO KOHKPETHBIX Mep IO MX UCIIOIHEHUIOY,

3.11 ABTOpHI 3asIBJISIFOT O CBOEM IpaBe HE NMPUHUMATH 00513aTeIbCTBA, TPOTHBOpEYAIIHE
nx ¢GmIoco(CKUM, aHTPOIOJOTHYECKUM WM PEIUTHO3HBIM yOSKAEHHMAM, BKIIOYAs HMX
MIPUBEP)KEHHOCTh MHCTUTYTY Opaka, yHHBEpCaJIbHO ONPENeNIIeMOMY KaK COI03 MYXUYHHBI 1
XKEHIIWHBI. [l aBTOpOB peub HJAET He 00 OTKa3e OT BHINOJHEHHsS KaKoro-Iubo
IOPHAMYIECKOTO 00513aTENbCTBA, a O TOM, YTOOBI HE COBEpLIAaTh AEHCTBUE, KOTOPOE B KOPHE
MIPOTUBOPEUHT MX MIyOOYaHImMM yOeXIEeHUsIM, OCOOCHHO KOTJa 3TO AEHCTBHE HAHOCHT
yiep6 *HU3HHU, KaKk HEOJHOKPATHO NMpHu3HaBasl KOMUTET, a Takke KOHIETIINN YeI0BEKa, ero
TIPUPOJIBI ¥ JOCTOMHCTBA.

15 CornacHo cratbe 62 KOHCTI/ITyHI/II/I «PpEUICHUSL KOHCTI/ITyHI/IOHHOFO COBCTAa HC IIoJJIC)KaT

oGxanoBanuio. OHH 00s3aTEINBHBI [T OPTAHOB ITYOIMYHOM BIACTH U ISl BCEX aMHHHCTPATHBHBIX U
CyZeOHBIX OPTaHOBY.

16 Cour européenne des droits de I’homme, Eweida et autres c. Royaume-Uni, requétes n° 48420/10,
59842/10,51671/10 et 36516/10, arrét, 15 janvier 2013.

17 Aumeeruddy-Cziffra et consorts ¢. Maurice (CCPR/C/12/D/35/1978), par. 9.2 (b) 2.
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33Me‘IaHl/Iﬂ rocyuachBa-yqaCTHmca OTHOCHUTECJIBbHO IIpI/IeMJIeMOCTM n CyIIICCTBa
COOOIIEeHNSsT

41 26 centsops 2017 rona u 24 suBaps 2018 roxa rocynapcTBO-y4acTHUK HalpaBHIIO
3aMEUYaHMsl OTHOCUTEIBHO NPUEMJIEMOCTH M CYLIECTBa COOOIIEHHS, B KOTOPBIX
YTBEPXKIAETCS, YTO COOOILICHUE JOJDKHO OBITh NPH3HAHO HENPHEMIIEMBIM Ha OCHOBAaHHMHU
OTCYTCTBHUSI Y aBTOPOB CTaTyca >KEpTBbI, HEHCUEpPIaHUs BHYTPEHHUX CPEJCTB INPAaBOBOI
3aIIUTHl U TOrO ()aKTa, YTO ITOT JKE€ BOIPOC PACCMaTPUBAETCS B JPYTOM MEXIyHAapOIHOM
cyne.

4.2 B OTHOWIICHHH OTCYTCTBHS Yy aBTOPOB CTaTyca >XEPTBbI TOCYAapCTBO-YYaCTHHK
YTBEPIK/IACT, YTO HEIb3st aOCTPAKTHO OCMAPHBATh 3aKOH HJIM MPAKTHUKY Ha TOM OCHOBAHHH,
YTO OHHM KaK TAaKOBbIC NMPOTHBOpedYar moiokeHusiM [laktal®. Komurer MOXeT MpU3HATH,
BBIXOJISI 32 PaMKH JIFOOOW THUIMOTE3bI O MPUMEHEHHH TIPaBa, YTO CaMo CYLIECTBOBAHUE ITOTO
3aKOHa JICNIAeT YeIOBEKa )KEPTBOH, HO MPHU YCIOBUH, YTO HpEroIaracMas )epTBa JTOKaKeT,
YTO B CBSI3M C NPUMEHHMOCTBIO 3aKOHA OHA MOJBEPracTCs JIMYHOW U peabHOil OMaCHOCTH,
a He TONBKO TMIOTETHYECCKOMY PHUCKY. B 3TOM Jiene HU OIMH U3 aBTOPOB HE I0KA3al, 4TO Ha
JIaTy TOJIaud COOOIICHMS OHH TTOBEPrajiCh MepaM HaKa3aHHs B Pe3yJbTaTe MPUMEHEHHS
yKa3aHHOTO 3aKOHA M LUPKYJSIPa, CTABILIEr0 MPEIMETOM CIIOpa, 32 OTKa3 B PErHCTPAIHU
Opaka OJJHOTIOJION Maphl.

4.3  JlaHHbIi UMPKYJSp ObUT BBHINYIIEH B LESAX YCTPaHEHUS BCEX MPEISTCTBUHA I
perucTpanyy OJHOIONBIX OpPaKoB, HO OH HE MEIIAET PETHCTPATOPy aKTOB IPa)KIaHCKOTO
COCTOSTHHSI, COCJIaBILIMCh HA CBOM COOCTBEHHbBIE YOEKICHHUS, YKIOHUTHCS OT TOTO, YTOOBI
JIMYHO PETHCTPUPOBATh TaKoil Opak, U mepenath 3Ty 00s3aHHOCTbH JIPYrOMY PErucTparopy
aKTOB TI'paXIaHCKOro cocTosiHus. COrjlacHO BBIBOJAM CYy/AbH-JOKJIAaJUUKa I0 DPEILICHHIO
l'ocynapcTBEeHHOTO COBETa O 3aKOHHOCTH LUPKYJIspa, B IOCIEAHEM «OrOBapHBAeTCs HE
TOJBKO TO, YTO PErUCTPATOpP AaKTOB TIPaKAAHCKOTO COCTOSIHUSI BIIpaBe OTKa3aTh B
peructpanuu Opaka B Ciy4asx, NMPEAyCMOTPEHHBIX 3aKOHOM (HaJM4Me HaJJIe)KalliM
00pa3oM MOIaHHOTO BO3PAXKEHHSI HIIH TPETIITCTBUS JJIs 3aKJIF0UeHNUs Opaka, HEBBIIIOJIHEHHE
aJIMHHUCTPATUBHBIX (OPMaAIIBHOCTEH, MPEAyCMOTPEHHBIX | 'paIaHCKUM KOAEKCOM), HO U
TO, YTO TO €ro JKEJAHHI0O OH MOXXET OBITh 3aMEHEH JIPYI'MM PErucTpaTtopoM akToB
IPaXAaHCKOTO COCTOSIHHSA, NPH YCJIOBHHM, YTO Takas CHUTyallsl HE MpPUBENET K NPAMOMY
0TKa3y OT PETUCTpAIMK KeM Obl TO HU OBLIO, YTO OBUTO ObI 3aMpeniecHO TPEOOBAHUSIMHU K
obecrieueH IO HaiTexanield paboThl M HEUTPATIUTETa TOCYIAPCTBEHHON CITyKOBI»!®,

4.4  KacaTenpHO HEHMCUEPIAHUS BHYTPEHHHX CPEJICTB MPABOBOI 3alUTHI, TOCYIapCTBO-
YYaCTHHK OTMEYaeT, YTO, BOIPEKH yTBEP)KICHHIO aBTOpoB, JKuimsbep Penap — omun u3
aBTOPOB — HE T0/aBaJ XxoaaTaicTBa B ['ocygapcTBeHHEIH coBeT. VI3 3TOTO ClenyeT, 4To HU
OJIMH M3 aBTOPOB HE MCIIOJI30BaJ KaKHe-JIN0O CPeACTBa MPABOBOW 3alUTHl B OTHOLICHUH
uupkyJsipa ot 13 utonst 2013 roza, B cuily 4ero oHu He ObUIM HMcueprnaHbl. ['ocynapcTBo-
YYaCTHHK BBIp@XaeT YAMBICHHE IO IOBOAY TOTO, YTO aBTOPHI HE NPHCOSAMHMINCH K
xonataiictey B ['ocymapcTBEHHBIH COBET, MojaHHOMY OT Jjuma Oonee 2 200 mM3poB u
BBIOOPHBIX JOIDKHOCTHBIX JIUII, M CUUTAET, YTO OHU JOJDKHBI OBUTH MPUCOETHHUTECS K 3TOMY
XOJaTalCTBy, YTOOBI JaTh HAIMOHAJIBHBIM CyJaM BO3MOXKHOCTH BBIHECTH pEIIEHHE IO
MIOTHATOMY BOTIPOCY.

45 Haxkonen, HamoMHHas O CBOEH OrOBOpKE, CHENaHHOW TIpH paTH(UKAIIUH
@DaKyIbTaTUBHOTO MPOTOKOJIA, TOCYIAPCTBO-YYAaCTHUK OTMEYAEeT, YTO ITOT e MPaBOBOU
BOIIPOC B HACTOAIIEE BpPeMs paccMaTpuBaeTcss EBpomeidckuM CyZoM I0 IpaBaM dYeIoBeKa.
l'ocynapcTBO-y4acTHUK TMPU3HAET, YTO COCTaB aBTOpPOB cooOmieHuss B Komuter He
WJICHTUYEH COCTaBY 3asBUTEJICH, M0JABLIMX UCK, KOTOPBIH B JAHHBI MOMEHT HaXOJUTCS Ha
paccmotpernu Cyna. OnHako, HOCKOJIBKY Pedb HAET HE 0 KOHKPETHOM CIIydae IPUMEHEHUS
3aKOHa K aBTOPaM, a O BOMIPOCE IOPHIMYECKOTO XapakTepa KacaTeIbHO 3aKOHOAATEIEHON
6a3pl B II€JIOM, I'OCYJapCTBO-yYaCTHHK OTMEYaeT, YTO B STHX BEChbMa CIEHU(PHUECKUX

18 Tam xe, 1. 9.2; Brun c. France (CCPR/C/88/D/1453/2006), par. 6.3; u Goyet c. France
(CCPR/C/94/D/1746/2008), par. 6.3.

Conseil d’Etat de France, conclusion no 369834, 18 décembre 2015, p. 8, disponible a I’adresse
suivante : https://www.conseil-etat.fr/fr/arianeweb/CRP/conclusion/2015-12-
18/369834?download_pdf.
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00CTOATENLCTBAX OBIIIO OBI MOJIE3HO YJIEIUTh 0CO00€ BHIMAHHUE OIPEICICHUI0 OCHOBAHMIA
UL BO30Y KIaeHuUs aenal,

4.6 TIlo cymectBy Bompoca TOCYJapCTBO-yJacTHHK OTMEYaeT, 4dYTO IOIPaBKH,
HalnpaBJCHHBIE Ha MPAMOE BKIIOYEHHE B 3aKOHOAATEIBCTBO MOJOXKEHHS O TIIpaBe
perucTpaTopa akTOB TPaXIAaHCKOTO COCTOSHMS OTKA3aThCs PETHCTPHPOBATH OIXHOMONBIH
Opax, OpUM OTKIOHeHBI HammonambHOW accamOinieeit u Cenarom. OHO HaOMWHAET, YTO
cB00O/Ia NCTIOBEIOBATH CBOM YOEXKICHNUS U BEPOBAHHS MOKET ITOIBEPTaThCsl OTPAHIMICHUSM,
B YaCTHOCTH, KOTJIa HEOOXOAWMO HAaWTH OalaHC MEXIy 3TOW CBOOOIOH W IPYyTHMH,
KOH()JIMKTYIOIIMMH C HEHW MpaBaMM WJIM MHTEPECAaMHM, KaK yKa3aHO B IMyHKTe 3 cTaThu 18
[Nakta u B myHkTe 2 ctateu 9 EBpomelickoil KOHBEHITMH IO IpaBaM 4YeJoBeka. B cBomx
3aMedaHusax obmero mopsaka Ne 22 (1993) Komurer HamoMuHaeT, 9TO TaKWe OTPaHUICHUS
JOJDKHBI CTPOTO COOTBETCTBOBATH KPHUTEPHSIM 3aKOHHOCTH (B CaMOM IIHMPOKOM CMBICIIE
3TOr0  TEPMHHA), HEOOXOAMMOCTH W  COPAa3MEPHOCTH  IPECIECAYyEMBIM  IEIIIM,
HCYEPIBIBAIOIIMM [EpeueHb KOTOPBIX NpeacTaBieH B [lakTe: oxpaHa rocyaapCTBEHHOH
0€301acHOCTH, OOIIECTBEHHOTO TOPSAKA, 30POBbS MIM HPAaBCTBEHHOCTH HACEIICHUS WIIN
OCHOBHBIX IIPaB ¥ CBOOOJ APYTHX.

4.7 B 3akonoparenscTBe PpaHINU MPEAyCMOTPEHa O0S3aHHOCTDh PETUCTPATOPOB aKTOB
TPaKAAHCKOTO COCTOSIHMSI PETHCTPHpOBaTh Opaku, B TOM YHCIIC OJIHOIOJBIE Opakw,
Jerann30BaHHble cTaThel 143 I'pakJaHCKOTO KOJEKca C Y4eTOM IONpaBOK, BHECCHHBIX
3akoHOM Ne 2013-404, maxke eciu 3TH PETUCTPATOPHI BO3PAKAIOT MPOTHB TAaKUX OPaKoB B
CHITY CBOMX JIMYHBIX YOEXKICHUH. 3aKOHOAATENIbHBIE H PETYJINPYIOLIIE OPraHbl CTPEMIUIICEH
o0ecreunTh 3alIuTy OCHOBHBIX IIPaB M CBOOOJ OAHOIIOJNBIX Map, YTO SBISETCA 3aKOHHON
LeNblo MO0 cMbIcay IyHKTa 3 ctarbu 18 [Nakra.

4.8 B oTHOmEHMH COPa3MEPHOCTH OTPAHWYEHHS, TOCYAAapPCTBO-YIACTHUK HAIIOMUHAET,
YTO PETHCTPATOpPBl AaKTOB TPAKAAHCKOTO COCTOSHHS HCIOJHSIOT CBOM CIy)KEOHBIE
0053aHHOCTH OT MMEHHM TOCYJapCTBa M YTO WM IOPYYEHO OoOecnednBaTh IMPUMECHEHHE
JCHCTBYIOIIMX IIPAaBOBBIX HOpM. TakuMm oOpa3oM, OHM OTBEHYAIOT 3a IIPEAOCTaBIICHHE
TOCYAAapCTBEHHON YCIYI'H IO 3alMCH aKTOB I'Pa)KAAHCKOTO cocTosHus. Mcxoms u3 3Tux
0CcOoOEHHOCTEN CITyKEOHBIX 00S13aHHOCTEH PErncTpaTopoB aKTOB IPAXKIAHCKOTO COCTOSHHUS
B YaCTH peTHCTpanuy OpakoB, KOHCTUTYIMOHHBII COBET BBIHEC PEIICHHE O BO3MOXKHOCTH
He MIPU3HABATh «OTOBOPKY 0 coBecTi» B 3akoHE Ne 2013-404 6e3 Hapymenns Koncturynum,
B Ienix oOeclieueHHss NPUMEHEHHS OSTOr0 3aKOHA U TapaHTHl  HaAJeXallero
(YHKIIMOHMPOBAaHUSI M HEHTPATbHOCTH TOCYIApCTBEHHOH YCIYrHM IO 3alliCH AaKTOB
IPaKAaHCKOTO COCTOSIHMS, IPEIOCTaBICHNE KOTOPOH BO3JIOKEHO HA PETUCTPATOPOB AKTOB
I'Pa’kKAaHCKOTO COCTOSTHHUS.

4.9  DTOT OCHOBONOJIATAIOIIMA NPHUHIUII IIOMOTAET IIOHATH, II0YEMY «OTOBOpKa O
COBECTH» He ObUIa cJeTaHa JUIs PErncTpaTopoOB aKTOB I'PasKAAHCKOTO COCTOSTHUS, TOTAA KakK
OHa OblyIa BKIIFOUEHA B TOJIOKEHHE O MEIUIMHCKUX PaOOTHHKAX B OTHOIICHWH HPAKTHKU
JI0OpOBONBHOTO TpepbiBaHus OepeMeHHOCTH?!, XOTs HajJu4yMe «OTOBOPKH O COBECTH»
CUMTaeTCs TapaHTHEeW  3alquThl  CBOOOJBI  COBECTH  MEIMIMHCKOrOo  pabOTHHKA,
KOHCTHTYIIMOHHBIH COBET OYEHb TOYHO ONPEAETHI M OTPaHWYMI €€ OXBaT M 00JlacTh
netictBusi. CoOiroieHne 3aKOHOIATENNbCTBA ABISIETCS HEOTHEMIJIEMOH YacThIO CIIyKEOHBIX
00s3aHHOCTEH permcrparopa akTOB TPAXIAHCKOTO COCTOSIHMS. B cBsBH ¢ 3THM
cratbeil 432-1 VYrosoBHOro Kojekca MdpaM U 3aMECTHTENSIM M3pOB 3alpeliaercs
MIPEMSITCTBOBATh MCIOJHEHMIO 3aKOHA. [IpHHIMIT HEHTPATBHOCTH TOCYIapCTBEHHBIX YCIIyT
OyzneT HapylleH, eCld BBHJY HENPHEMIIEMOCTH Takoro Opaka /iIsi BceX BBIOOPHBIX
JIOJDKHOCTHBIX JIMII, KOTOPhIE MOIJIM OBl 3aperHCTPUpOBaTh Opak, 3aKilo4eHHe OpayHOro
COI03a CTaHET HEBO3MOXKHBIM. KpoMe Toro, Takoi 0Tka3 MpuBEJET K yIIEMIIEHHIO CBOOO b
BCTYIUICHUS B Opak, KOTOpasi TapaHTHPYeTCs] KOHCTUTYIMEH, U IIPUHIIUIIA PAaBEHCTBA MIepe]t
3aKOHOM.

20 Cwm. B 9T0ii cBsi3u Cour européenne des droits de ’homme, Folgero et autres c. Norvége, requéte

n° 15472/02, arrét, 29 juin 2007, opinion séparée des juges Zupancic¢ et Borrego Borrego.
KOHCTHTYIHOHHBIH COBET MPU3HAJ CYIIECTBOBAHHE «OTOBOPKU O COBECTH» B CBOEM PELICHHUH

Ne 2001-446 DC ot 27 utonst 2001 roga o 3akoHe 0 JOOPOBOILHOM IPEPHIBAHIN OEPEMEHHOCTH U
KOHTpAIETIHH.
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410 MU Iakr, u EBpomeiickas KOHBEHUUS 10 MpaBaM YeJIOBEKa aOCOIIOTHO 3alpelialoT
NOJ00HYI0 TUCKPUMHUHALIMIO, OCHOBAHHYIO HCKIIIOYHUTEIHHO HA CEKCYyaJbHOW OpPHEHTAIMU
COOTBETCTBYIOIINX JIHI. [IpU3HAHUE «OTOBOPKH O COBECTW» B JIAHHOM CiIydae IPHUBENO ObI
K IUCKPUMUHALIUU MO IPU3HAKY CEKCYaTbHOM OPUEHTALNH, KOTOpasi He UMEeT 0ObEKTUBHBIX
U pa3yMHBIX OCHOBaHWii, HE IpecieayeT HUKAKOM 3aKOHHOMW LIeNu, U HaBepHsiIKa Obuia Obl
MpHU3HAHA HeCOOTBETCTBYoMIeH [1akTy, B 4acTHOCTH cTaThe 2672,

4.11 B cBoeMm pemieHuu 1o aeny Jeetioa u opyeue npomus Coedunennoeo Koponescmea
EBpomneiickuii cyn mo mpaBaM YeIOBeKa MOCTAHOBHII, YTO IPABO YCIIOBEKAa HE MOCTYIATh
BONPEKA  CBOMM  B3TJSIaM  WIM  YOKACHUSIM  MOXET  OBITh  OTPaHUYCHO
3aMHTEPECOBAaHHOCTHIO OOIIECTBEHHOCTH B OOECIIEYEHHH PAaBHOTO OOpalICHUsl CO BCEMH
MOJIb30BATEIISIMA TOCYIApCTBCHHBIX YCIYT, B TOM YHCJEC C OJHOIOJBIMH MapaMHu.
Hanomunas o cB0oOOJE YCMOTPEHHUs, OCTaBJICHHOW TOCYIapCTBaM U TNPU3HAHHON
KoMuTeToM B OTHOIIEHUH TPUMEHEHUsI TIPHHIMIA CBETCKOCTH BO PpaHunu®®, u cchuiasich
Ha peuienust EBporeiickoro cyja 1o mpaBaMm 4esioBeKa Mo JPYTHM Jelam?*, rocy1apcTBo-
yYacTHUK oOpalaeT BHUMaHue Ha mocrtaHoBjieHue Cyaa o ToM, uTo cTathsa 9 EBponetickoii
KOHBCHIIMU IO MpaBaM 4YeJOBEKa HEe 00eCIeYMBaeT 3alUTy BCEX IyOJHYHBIX JCHCTBUM,
MPOJAUKTOBAHHBIX PEIUTHO3HBIME HIU (QHIOCOMCKUMH YOCIKICHUSIMHE, W, HANpUMEp, HE
JIOIyCKaeT HapyIeHUs] HAlIMOHAILHOTO 3aKOHOIAaTeIbCTRA.

412 TocyaapcTBO-y4acTHUK YTOUHSET, 4YTO Npe(EeKT BIPaBe BBIIOJHATH TOJIBKO TE
aJIMHHUCTPATUBHbIE (YHKIMH M3POB, B KOTOPBIX OH OCYIIECTBISIET KOHTPOJIb Hal
JeATEILHOCTBIO MOPOB, TOTa KaK (DYHKIUHM PETHCTPaToOpa akTOB IPaXKAaHCKOTO COCTOSHHS
HaXOJSITCS HE MOJI €ro KOHTPOJIEM, a IT0J1 KOHTPOJIEM IIPOKYPOPOB. DTa MO3UIHS TaKkKe Obuia
NoATBepXkKIeHa B omyOnukoBaHHOM 10 mapta 2015 roga oTBeTe Ha MHCHMEHHBIN 3ampoc
mapjaMeHTa O TNpeJOoCTaBicHHH WHGOpPMAIMU, Kacaromieics crmocoOHocTu mpedekra
BBINOJHATh (PYHKIMU BBIOOPHBIX JOJDKHOCTHBIX JIMIl, & MMEHHO PErHCTPaTopoB aKTOB
TPaXIAHCKOTO COCTOSIHHS, MPH perucTpaimu Opaka®®. CiemoBaTensHO, B JAHHOM CiTydae
MOJTHOMOYMS MpeeKTa MO BBINOJIHEHHIO (QYHKIMHA M3pa HE MOTYT OBITh pealn30BaHbl, U
BO3MOXXHOCTh ~OCYILECTBJICHHS TaKUX MOJHOMOYHMH COBEPUIEHHO CIIPAaBEAJIMBO HE
IpegycMoTpeHa B nupKyJisipe ot 13 utons 2013 rona.

4.13 CoOTBETCTBEHHO, T'OCYIApCTBO-YYaCTHUK MPUXOIMT K 3AKIIOUYCHHIO O TOM, YTO
OTpaHUYCHHUE, HAJOXKCHHOEC Ha CBOOOIY aBTOPOB JEMOHCTPHPOBATH CBOM YOCKICHHUS U
cBOOOy COBECTH, OBUIO HEOOXOAMMBIM M COpPA3MEPHBIM MPECICAYEMBIM IEIAM W,
cJIeI0BaTeNIbHO, IOJTHOCTHI0 COOTBETCTBYET TpeboBaHusAM myHKTa 3 ctathu 18 [TakTta. OTKa3
B PETUCTpallMM OJHOIOJIOTO Opaka, HaXke €CIM Takas BO3MOXKHOCTh IPEeIyCMOTpeHa
3aKOHOM, TPEACTABIsLT Obl COOOH HACTOSIIYIO TUCKPUMHHALUIO B OTHOIICHHH
TOMOCEKCYaJloB.

414 B oOTHOIIEHMH YTBEp)KICHWH aBTOpoB mo crathe 14 Ilakta 0 TOM, dYTO
KoOHCTUTYIIMOHHBII COBET He 0OOCHOBAI CBOE PEIICHUE, COKPATHII CPOKH PACCMOTPEHUS
Jena ¥ He MPOSIBIUI OECIPHUCTPACTHOCTH, TOCYJapCTBO-YYaCTHHUK OTMEYAEeT, YTO aBTOPHI
JIealoT TOJIOCIOBHBIE YTBEP)KACHUS, HE OOOCHOBBIBAIOT MX M HE MPUBOIAT HHUKAKUX
JIOKA3aTeNbCTB B UX MOAJCPKKY.

415 B xadecTBe aJbTEPHATUBBEI TOCYIAPCTBO-YYACTHHK OTMEYaeT, YTO AaBTOPHI HE
MIPUBOAAT HHUKAaKMX JIOKa3aTeIbCcTB — HU CTaTed, HM BHJEOMaTEepHAJIOB, —
CBUAETENBCTBYIONMX O ToM, 4To [Ipencenatens KoHCTHTynHOHHOTO coBeTa ITyOIHMYHO
0OBSIBIII O CBOCH MO3UIMH B TIOJICPIKKY PABSHCTBA OPaKoB.

KOMMeHTapl/ll/l ABTOPOB 110 3aMECYaHUAM rocyaapcrea-ydaCcTHUKaA

5.1 6 ampemnst 2018 roga aBTOphI IPEICTABUIN KOMMEHTAPHH K 3aMeYaHHsIM rocy1apcTBa-
yJacTHHKa. B oTHOmEeHNN BX cTaTyca >kepTB aBTOPHI HAITOMHUHAIOT, YTO IIUPKYJISP, CTABIINN

22 Cwm. @edomosa npomus Poccuiickoii @edepayuu (CCPR/C/106/D/1932/2010); KomuteT mo mpasam
4eJoBeka, 3aMedanne obmero nopsiaka Ne 18 (1989).

2 Cwm. Singh c. France (CCPR/C/108/D/1928/2010).

24 Cwm., cpeau npouero, Cour européenne des droits de ’homme, Pichon et Sajous c. France,
requéte n° 49853/99, décision, 2 octobre 2001.

25 Cw. https://questions.assemblee-nationale.fr/q14/14-8620QE.htm.
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MIPEAMETOM CIIOpa, SIBIISIETCS YaCThIO TIO3UTUBHOTO NpaBa OpaHIyH, U €ro yKe HEBO3MOXKHO
yCIEIHO ocnopuTh. HecMOTpss Ha yTBEpXKICHMS TOCYAAapCTBa-ydacTHHKA O TOM, 4TO
mupkyisap ot 13 urors 2013 ronma HampaBieH HCKIIFOYUTENFHO HA YCTPAaHEHUE TIPETISITCTBUI
U 9TO OH HE MOMENIAET PErHCTPaTopaM aKTOB TPAXKIAHCKOTO COCTOSIHUSI YKIOHHTBCS OT
peructpanuun Opaka MeXIy 3aWHTEPECOBAHHBIMH CTOPOHAMH, CCBUIAACh Ha CBOH
yOeXIeHUs, U IENETUPOBATh CBOM OOSI3aHHOCTH JPYTOMY JIHILy, aBTOPBI YTBEP)KAAIOT, 9TO
pSL  COBETHHKOB M MOPOB MBITAINCh MOIYYHTh MOITBEPKACHHE HMMEHHO TaKOH
HHTEpIpeTanuy (PpaHIly3cKOro 3aKOHOAATENbCTBA, W YTO MMEHHO 3TH 3alpoChl ObLIN
OTKJIOHEHBI 3TUM LUPKYISIPOM.

5.2 B oTHOmeHWM WcYEpMaHUs BHYTPEHHHX CpPEACTB IPABOBOM 3alIUTHl aBTOPHI
YTBEpXKIAIOT, 4To onmH u3 HuX, IIsep [lioccropxe, Obu1 128-m 3asBuTENeM B Jedie,
paccMoTpeHHOM B ['OcynapcTBEHHOM COBETE, YTO O3HAYAET OTCYTCTBHE HEOOXOAMMOCTH
UATH Jajee MO CHHCKY. XOTA HEKOTOphle M3 aBTOPOB HE OBIIM YYaCTHUKAMM 3THX
pa3dupaTenseTB, caMuM (DaKTOM MX MPOBEACHHS OBLT YCTAHOBJICH IPELEACHT U 3aKPhITa
mr00asi BO3MOXKHOCTb alleIUBINHY, B PE3YJIbTaTe HEYIaCTBOBABIINE aBTOPHI OBUTH 0OpPEUEHBI
Ha mpoBaji. B cumy 3Toro Oputo OBl aOCypIHO OOS3BIBATH KAXKIOTO W3 yYACTBYIOIIMX B
c000IIeHNN BEIOOPHBIX JOJDKHOCTHBIX JIUII TI0/1aBaTh OANHAKOBBIE XOAATaHCTBA B OJTHH H T€
K€ OpraHbl M OTCTaUBATh OJHM U TE K€ MHTEPECHI, C TEM YTOOBI MOJYydaTh OJMHAKOBBIC
OTpHIATENbHBIC PELICHUS.

5.3  OrHOCcHTENBHO [eja, HAXOMIIErOCsl Ha PACCMOTPEHUH APYTOr0 MEXKIYHAPOIHOTO
opraHa, aBTOPBI OTMEYAIOT, YTO FOCYapCTBO-YIACTHHK COOOMIACT O HECOBIIAACHUH COCTABa
3asIBUTEINICH B TOM JIENE C COCTABOM aBTOPOB HACTOSILIETO COOOUICHNUS, M HATOMHHAIOT, 4TO
KomuTeT naBHO yperymmpoBall 3TOT BOIPOC, HOCTAHOBUB, YTO MOHATHE «ITOT XKE BOIIPOC)
CIICIyeT TIOHMMATh KaK BKIIIOYAOIICE OJHY U Ty JKC JKalno0y B OTHOIICHHH OJHOTO U TOTO
Ke JIML@, IPEACTABICHHYIO UM WK APYTHM JIHIOM OT €0 HIMEHH B IPYTOil MEIKIyHAPOAHBIH
opraun?.

54 B orHomeHnn xanoOwl Ha HapymeHue cratbu 18 [lakrta, paccmarpuBaeMon Kak
OTZETHHO, TaK U B COUYETAHUHU CO CTaThell 2, aBTOPHI MOTYEPKHUBAIOT, YTO UX CCHUIKA HA OTKA3
10 cOOOPaKEHUSIM COBECTH SIBISICTCS HEOTHEMJIEMOH 4acThIO TIpaBa Ha CBOOOYy COBECTH U
KacaeTcs CaMO €€ CyTH, OTCTYIUICHHE OT KOTOPOH HEPUEMIIEMO JaXe B HCKITIOYUTEIBHbBIX
oOcrostenscTBax. [IpaBo Ha 0TKA3 MO COOOPaKEHUSIM COBECTH T10 ONPEICTICHUIO OTHOCUTCS
K KaTeropiuy MOPAJIbHBIX BOIIPOCOB, KOTOPHIE MPHBOIAT K BOSHUKHOBEHHIO TTOJIEMUKH WIIN
MIPOTUBOPEYAT IMBMIN3AINOHHBIM, KYJIbTYPHBIM WM PEIMIMO3HBIM IpaBuiaM. [Ipu sTom
PELICHUSIMA MEXyHapOJHBIX OpPraHOB IO IpaBaM 4YeJOBeKa, Taknx Kak Komwurer u
EBporneiicknii cys 1o npaBam 4esoBeKa, 3TO IPaBo MPU3HAHO, HECMOTPS HA CONIPOTHBIICHHE
3aTparuBaeMbIX FOCYAapCTB, OJHIM U3 BOIPOCOB, TPEOYIOMHNX 0cO00r0 BHUMAHMUS, HApsAY
C BOIIPOCaMH O BOOPY’KEHHOH BOEHHOM ciry»0e, abopTax, 3BTaHa3UN, OMO3THKE 1 0XOTE.

5.5 B mene 3setioa u opyeue npomus Coedunennozo Koponescmea EBporneiickuii cy mo
npaBaM YellOBeKa y)Ke MPU3HaBall «OTOBOPKY O COBECTH» B BOIPOCE OJHOIOJBIX OpaKoB
NPUMEHUTENBEHO K COTPYAHMKAM M FOCYIAPCTBEHHBIM CITy)KallUM, KOTOPbIE, B OTIHYHU OT
PETHCTPATOPOB aKTOB I'PAXKIAHCKOTO COCTOSHHSA, U30pAaHHBIX MyTEM IEMOKPATHYECKOrO
TOJIOCOBAHUSI, 3aHUMAIOT 3Ty JIOJDKHOCTH HE M0 UTOraM BBIOOPOB, IPOBEIICHHBIX HA OCHOBE
UX yOeXICHHMI, a HA OCHOBAHHHU MPOCTOr0 KOHTPAKTAa WIIM Ha AHAJIOTHMYHBIX OCHOBaHMSX.
B tom ciiyyae Cyza mpoBO3IIIAaCHII MPUHLMIT HaIMYMs HpaBa Ha OTKa3 MO COOOPaKEHHSM
COBECTH ¥ HEOOXOAMMOCTh MIPUHATHS FOCYAAPCTBAMHU IMO3UTHBHBIX Mep, HEOOXOMMBIX LIS
obecrieueH s COOITIOICHUSI ATOTrO MpaBa?’.

5.6  ABTOpHI yTBepKaatoT, uto 3akoH Ne 2013-404, neranusyromuid ogHOIONbIE OpaKH,
HUKOUM 00pa3oM He TpeOyeT OT MECTHBIX BBIOOPHBIX JOJDKHOCTHBIX JIMIl PETHCTPUPOBATH
Takue Opaku, ke €CIIM 3TO paJIMKaIbHO IPOTUBOPEUNT UX yOeKIeHHAM, O€3 BO3SMOXKHOCTH
JIeTIETUPOBaHMS 3TOH (PYHKIMHM JPYTHMM PErHCTPATOpPaM aKTOB IPAXKIAHCKOTO COCTOSHHMS

26
27

Fanali c. Italie (CCPR/C/18/D/75/1980), par. 7.2.

Kpowme toro, B 2015 roxy ITapmamentckas accambiest CoBera EBpons! BeIpasmiia coxaneHue mo
MOBOAY CKJIOHHOCTH HEKOTOPBIX IroCy1apCTB OrpaHU4YUBaTh CBO6OI[y MBICJIA, COBECTU U PEIIUTUN
MOCPEACTBOM HAIMOHAIBHBIX 3aKOHOB M HAITHOHAJIBHOM MOJIUTHKH; cM. Assemblée parlementaire du
Conseil de I’Europe, «Combattre 1’intolérance et la discrimination en Europe, notamment lorsqu’elles
visent des chrétiensy, résolution 2036 (2015) du 29 janvier 2015.
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nin npe(beKTy. 910 OrpaHUYCHHUC OBLIO YCTAaHOBJICHO KOCBCHHBIM IIYyTEM, IPOCTHIM
MUCbMOM-«KUUPKYJIISIPOM», KOTOpLIﬁ 1o BUJOM TOJIKOBAHHA (baKTI/I‘{eCKI/I BBOJUT HOBOC U
OTpaHUYUBAIONICEC TOJKOBAHUC CTAPOro TEKCTa FeHepaanoro KOACKCa TCPPUTOPUAIIBHBIX
KOJJICKTUBOB M JacT npe(beKTaM YETKUC MHCTPYKIHUU O TOM, KaK IMPUHYKIATH BLIGOpHI)IX
JOJDKHOCTHBIX JIMI K pErucTpaliu TakKux 6pa1<013 o CTpaxoM Irpa’kaaHCKUX, YIOJIOBHBIX U
AUCHUINIMHAPHBIX MEP.

5.7 ABTOpBI CUHTAIOT, YTO OTPaHUUCHUE, HAJO)KEHHOE Ha HX MPABO Ha CBOOOY COBECTH,
HUKOUM 00pa3oM He OBbIJI0 HEOOXO MO ISl 3aLIUTHI OJHON M3 OCHOBHBIX CBOOOJ HJIM IIPaB
JpYTHX JIUII 10 CMBICNIy MyHKTa 3 crarbu 18 [lakta. 3akoH B NpHHIMIE HE HAAEIIET
BCTYNAIOIIMX B Opak JIMI NMpaBoM TpeOoBaTh, YTOOBI WX Opak ObUT 3aperucTpUpoBaH
OTIpPEJCTICHHBIM DPErucTpaTopoM MO HX BbIOOpY. OueBUIHO, 4YTO, €ClU 000 U3
PErucTpaTopoB aKTOB IPAKIAHCKOTO COCTOSIHUSI COTJIACHTCSI COBEPIINTH Takoe JAEHCTBUE,
OCYILECTBICHHE TOCYIApCTBEHHOH YCIyrW IO 3allUCH aKTOB TPAXIAHCKOTO COCTOSHHUS
Oynet obecrniedeHo B HOJIHOM o0beMe. Kpome Toro, oTkas rocyiapcTBa-ydacTHHKa IIPU3HATD
IIPaBO Ha OTKa3 110 COOOPaKEHHUSM COBECTH B IAHHOM JIEJIE SIBJISIETCSI OCOOCHHO CEPhE3HBIM,
TaK Kak pedb UJIET O JIIOASX, U30PaHHBIX IIyTEM JEMOKPAaTHYEeCKOr0 rOJI0COBAHMUS HAa OCHOBE
CBOUX YOEXK/IEHUH M PEIINMOCTU UX OTCTanuBaTh.

5.8 B orHomieHuu xano0bl Ha HapylIeHue crarei 2 u 25 [lakra cieayeT OTMETUTb, UTO,
BOIIPEKH 3asIBJICHUSIM IOCYIapCTBA-Y4aCTHHKA, OHO (DAKTUYECKU OTKA3aJ0Ch, B IPUHIIHIIC U
C LeJbl0 yAepkaTb OT TOMOOHBIX JIEHCTBUU TeX, KTO OTKa3bIBaeTCsl YCTyNaTh
TOCIOJICTBYIOIICH IOKTPHHE, MPEANPHUHAMATH KaKHE-THOO IIard, KOTOPbIC MOTJIH OBl U
JIOJDKHBI OBLITH ObI 00CCIICUUTh MPUHATHE 3aKOHOIATSIIBHBIX M HHBIX MEP, HCOOXOIUMBIX JIJIS
OCYILECTBJICHUS TIPaB, MPeaycMOTpeHHBIX B [lakTe.

5.9 Hakownel, B OTHOIIEHHMH Kao0, MOJAHHBEIX B COOTBETCTBHU €O craThei 14 Ilakra,
ABTOPBI CCBHUIAIOTCS HA OTCYTCTBUE OCCIPHCTPACTHOCTH CO CTOPOHBI KOHCTUTYIHOHHOTO
coera. [locne yrBepxkaenuss CoBera 0 TOM, YTO OH HE KEJAeT 3aHUMATh OINPEICICHHYIO
mo3uiuio, B ssuBape 2013 roma ero mpeacenaTens myOIMYHO 3asBIII, YTO B CIIydae Mepeaadn
nema Ha ero paccMmoTpeHne CoBeT OyaeT ClieZoBaTh HAMpPaBICHHIO, YKa3aHHOMY
3aKoHOAaTeeM?8, DTO 3asBlICHUE TPOTHBOPEYNIIO 00A3aHHOCTH MPOSIBIIATH CAEPKAHHOCTD,
YTO TPENCTABIAET HEOThEMJIEMYIO 4YacTb (QYHKUMH mnpeacenatens CoBera, KOTOPBIH
BIIOCJICACTBHUU NONBITAJICA NPUYMEHBIINTDL 3HAYUMOCTDb CBOCTO 3asABJICHUS.

5.10 B oTHOIIEHHWH ABYX JPYTHUX JIUII, K3BECTHBIX CBOEU OJIM30CTHIO K MPABSIIEH MApTHH,
KOTOpBIE JI0 CBOEro HasHaueHWss B KOHCTHTYHHOHHBIM COBET OBUIM PYKOBOAMUTEISIMHU
OpraHu3aiii, O(QUIMATbHO 3aHABIIUX MO3UIMI0O B TOIIEPHKKY 3TOrO 3aKOHA, ABTOPBI
yTBEPXKIAIOT, 4TO peub uaeT o Hukosp Bemny6e? u Hukons Masctpauun®.

,Z[OHOJ'IHI/ITCJ]])HI)IC 3aMeYaHus rocyiapcrea-y4yaCcTHuka

6.1 6 urons 2018 roga rocynapcTBO-y4acTHHK 3asiBUJIO, YTO, BONPEKU YTBEPIKACHHUIM
aBTOpOB, 3akoHOM Ne 2013-404 mpeaycMOTpEHO OTpaHMYEHUE JJIsl MPOSIBICHUS CBOOOIBI
COBECTH, Pa3bACHEHNUE KOTOPOTO COEPKHUTCS B IUpKyIsipe oT 13 utons 2013 roxga. [Tonstue
3aKOHHOCTH UMEET LINPOKOEe 3HAYEHHE U OTHOCHUTCS HE TOJIBKO K «(popMalibHBIM) 3aKOHAM.

6.2 TocymapcTBO-y4acTHHK HAIIOMHHAET, YTO B CBOEM ITOCTAHOBIICHUH 110 Jieiy Jgetida
u opyeue npomug Coeounennoco Koporescmea EBpomelickuii cya 1Mo mpaBaM YeslOBEKa
COIOCTAaBMIJI CBOOOY HMCIOBEIOBATH CBOM YOEXKICHUS C JIPYTMMH IpaBaMH U CBOOOAAMH,
KOTOpble MOTYT ObITh TOCTaBieHbl nojx yrposy. Cya mocranoBwi, uro CoeaMHEHHOE
KoponesctBo, obmanatoiee HOIMPOKOH CBOOOJONW YCMOTpPEHUS, HAIUIO CIpPaBeAJTUBBINA
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AFP, «Debré écarte la censure du mariage gay», Le Figaro, 23 janvier 2013; cm. taxske Judith
Silberfeld, «Mariage pour tou : le Conseil constitutionnel ne devrait pas intervenir, selon Jean-Louis
Debréy, Yagg, 24 janvier 2013.

B To BpeMms Huxonn Beme6e 3aHNMala IOCT MUHHUCTPA FOCTUIIUU U XPAHUTEJIA ne‘{aTeﬁ, a 10 CBOCTO
Ha3HaueHNs ObUTa 30paHHEIM WwieHOM Corpanuctiudeckoi naptuu B pernoxe FOr-IInpenen,
KOTOpast NpU3bIBaJIa K Y4aCTHIO B aKIIUAX «3a OJAHOIIOJIBIE 6pa1<y1».

Hukons Masctpayu, uieH cyAeOHOro CHHANKATA, OCY/IMIa «BHYIIAMONINE OECIIOKOHCTBO 3asBICHHs
Opancya Omranga o0 «CBOOOIE COBECTH» MIPOBY B Ipecc-peinse oT 12 nekadps 2012 roxa u
nonaeprkana mpusbiB qerkerns JITBT k mpoBepeHuro akIuii B IOANEPIKKY paBEHCTBA OPaKoB.
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6anaHc Mex Iy CBOOOION HCITOBEIOBATH CBOM YOSKICHNS M TIPaBaMH APYTHX JIHII, B JAHHOM
CITy4ae TOMOCEKCYalIbHBIX Tap.

6.3 Kpome Toro, «marm», KOTOPBHIX TpeOYIOT aBTOpHL, OBUIM OBl PaBHOCHIIBHBI
pa3pemeHnIo BEIOOPHOMY JOJDKHOCTHOMY JIMILy HE PETHCTPHPOBATh Opak TOJIBKO MOTOMY,
9TO 3TO Opak MEXKAy IBYMS JIHIIAMH OJHOTO Iojia. Takoe MpeArnoaoKeHNe MpeACTaBIsIET
c000ii AUCKPUMHHAIIIIO, OcyXaaeMyio Komurerom.

6.4 1 sHOAOps 2018 roma rocymapcTBO-y4acTHHK oOpaTmio BHMMaHue Kommrera Ha
pemierne EBpomeiickoro cyga IO IpaBaM deJOBEKa O HENPHEMIIEMOCTH KajloObl,
paccMOTpeHHOH equHONMHYIHBIM cyaber 11 oxtadps 2018 roma, mo nemy, BO30YKICHHOMY
HECKOJIbKUMH M3PaMH 1 BEIOOPHBIMH JTOJPKHOCTHBIME JIMIIAMY B OTHOIIEHUH IIUPKYJIAPA OT
13 mrons 2013 roma, W TOCIEACTBUS AN BBIOOPHBIX MOJDKHOCTHBIX JIMI] B CIIydae HX
HE3aKOHHOTO OTKa3a pPErucTpUpoBaTh oaHOmoibd Opak. Cyx mnpusHam 3asBiIeHHE
HECOBMECTHMBIM ratione personae ¢ MOJOXCHUAMHU EBpOmeNckodl KOHBEHIIMH IO IpaBaM
YeJI0BEKa Ha TOM OCHOBAHHH, YTO 3assBUTEIIH, UCTIOIHSIONINE CBOU CITyKeOHBIE O0SI3aHHOCTH
OT IMEHH TOCYIapCTBa, HE MPEACTABISAIOT COOOH IPYIITy YaCTHBIX JIHII ITO CMBICITY CTaThbu 34
KouBenuuu.

6.5 TocymapcTBO-ydacCTHHK yTBEPXIAET, YTO TAKOE XK€ TPEOOBAHME NMPEIBSIBISCTCA K
MIPUEMIIEMOCTH COOOIIEHNUH, MOaHHBIX B KoMHTET, M 94TO B CHIIy 3TOTO aBTOPHI HE MOTYT
CYNTATHCS YACTHBIMH JIMLIAMH TI0 CMBICITY CTaThH 2 DaKyJIbTaTHBHOTO IPOTOKOJIA.

KoMMeHTapuu aBTOPOB K I0MOJHUTEbHBIM 3aMe4aHUSM rocyAapcTBa-y4acTHHKA

7. 17 saBaps 2019 roma aBTOPHI OCIIOPWIIA apTYMEHT TOCyAapcTBa-ydacTHHKA ratione
personae, CChIIasCh HA €TO 3aM037alblil 1 HaJyMaHHbBII XapaKkTep, yIUThIBasL, 4YTO PaHEE OH
He npuBoawiICcs. beuto Ob1 abCypHO OTKA3bIBaTh (PU3UIECKOMY JIMILYy B CTATYCE «YaCTHOTO
JIMIA» W AOCTYIIE K MEXTYHAPOIHOMY CyIy IO IpaBaM YeJIOBEKa IOJ TEM HPEIOrOM, 4TO
OHO TaK)Xe BBICTYIIa€T OT MMEHH T'OCYIapCTBa, NPAaBUTEIbCTBCHHON OpraHU3alUHM WIN
AHAJIOTUYHOTO OPHUANYECKOTO JIMIA. ABTOPBI «3aTPOHYTHI JIMYHO» M HEMOCPEACTBEHHO
MOABEPTAIOTCS JIMYHOMY U PEAIbHOMY PUCKY B CMBICIIE, TPUHATOM B IpakTuke Komureradl,
Takum 00pa3oM, OHHM SIBISIOTCA «YacTHBIMHM JIMIAMH», BBICTYMAIOUIMMH B KadecTBE
(U3MYECKUX JILI, YTOOBI JOOUTHCS COOIIOICHNS CBOMX MHANBHIYAJIBHBIX IIPAB, M JKEPTBAMU
110 cMbIcTy PaKynbTaTHBHOTO IIPOTOKOIIA.

Oocy:xnenune B Komurere

Pacczwompenue eonpoca o npuemiemocmu

8.1  Ilpexnme 4eM paccMaTpuBaTh KaKyI-JIHOO jkaJo0y, COIAepIKAIIyIOCs B COOOMICHUH,
KoMuTeT B COOTBETCTBHM C NpPaBHIOM 97 CBOMX IpPaBHJI MPOLELYPHI JTOJDKEH PELIUTB,
SIBJISICTCS JIM OHA PUEMIIEMOii cormacHo DaKkyIbTaTHBHOMY MPOTOKOIY.

8.2  CormacHo TpeOoBaHMAM NyHKTa 2 a) crathll 5 DakyJIbTaTUBHOIO NPOTOKOJIA,
KoMuTeT JOJKeH yOOCTOBEPUTHCS B TOM, YTO ATOT K€ BONPOC HE paccMaTpuUBaeTcs B
COOTBETCTBHM C JPYrod TPOLEAYpOil MEXIyHAPOAHOTO pa3OUpaTeNnbCcTBa MU
yperynupoBanus. OH 0OTMEYaeT, 4TO TOCYIapCTBO-YYaCTHUK CCBUIACTCS HA aHAJOTHYHYIO
xamo0y (Ne 35136/16), xoropyro EBpormeiickuii cya 1O MpaBaM 4eJOBeKa MPH3HAI
HenpuemiieMoidl. KoMuUTeT monTBepKOaeT CBOE DEIICHHE, COTJACHO KOTOPOMY IOHATHE
«3TOT K€ BOIIPOCH TIO CMBICITY MYHKTa 2 a) cTaThi 5 DaKkyJIbTaTUBHOIO IPOTOKOJIA CIIEAYET
MOHMMATh KaK BKJIIOYAIOIIEe OJHY U Ty )K€ Kano0y B OTHOLIEHHH OJHOTO M TOTO XK€ JIUIIA,
NPENCTaBICHHYI0 UM HJIM JPYTHM JIMIIOM OT €ro0 MMEHH B JPYTOi MEXIyHapOAHbIi opran®,
I'ocynapcTBO-y4acTHUK IPU3HAET, YTO COCTAB CTOPOH, NOAABLIMX kaslo0y B EBpomneiickuii
CyJ 110 TIpaBaM 4YeJIOBEKa, OTIMYAETCs OT cocTaBa aBTOpoB. KoMuUTET Takke HallOMHHAET,
YTO NMpU NpUCcOoeTMHEHHN K DaKyJIbTaTHBHOMY IPOTOKOJY TOCYIapPCTBO-YYaCTHHUK CJIEao
OTOBOPKY K IyHKTY 2 a) crarbu 5 dakyJbTaTHBHOIO IPOTOKOJIA, YTOUYHMB, 4TOo Komurer
«HE KOMIIETEHTEH paccMaTpHBaTh HWHIMBHAyaJbHbIE >KAIOOBI, €CIIM 3TOT K€ BOIPOC

81 Cwm. Hartikainen et consorts c. Finlande (CCPR/C/12/D/40/1978); Leirvdg et consorts c. Norvége

(CCPR/C/82/D/1155/2003); u Sanila-Aikio c. Finlande (CCPR/C/124/D/2668/2015).

32 Leirvdg et consorts c. Norvége, par. 13.3.
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paccMaTpuBaeTCsd WM YXKE pPacCMaTpUBajiCd B COOTBETCTBUHM C JAPYrod mpouexypoit
MEXXAYHapOJIHOTO pa3oupaTeNbCTBa WM yperyiupoBanus». IIpu atom Komurer otmeuaer,
yro EBpomelckuil cynq mo IpaBaM 4YelOBEKa HE «pacCcMaTpUBa» [EJ0 IO CMBICIY
MyHKTa 2 a) cTaTthkl 5 PaKkynbTaTUBHOTO MPOTOKOJA, ITOCKOJIBKY €ro pelieHHe Kacaloch
HCKIIFOYHUTEIBHO —mpoleaypHoro Bompoca®.  CreqoBaTenbHO, MYHKT 2a) CTaThd 5
@®axynbTaTUBHOTO NMPOTOKOJA, HICTOJIKOBAHHBIN B CBETE€ OTOBOPKH IOCYJapCTBa-y4acTHHKA,
HE MPEISITCTBYET paccMOTpeHHI0 KOMUTETOM JTaHHOT'O COOOIIECHUS.

8.3 Komurer ormeyaer, 4YTO TOCYJapCTBO-yYacTHHK OCHAapUBAaeT IPHEMIIEMOCTh
cooOIIIeHHs] Ha OCHOBAaHWM HEWCYEPIIaHUs BHYTPEHHUX CPEJICTB MPABOBOW 3alUTHI MO
cMmbIciy myHKTa 2 b) cratbu 5 PakynbTaTMBHOTO NPOTOKOJA, NMOCKOJIBKY HHM OJWH W3
aBTOPOB HE HCIIOJIL30BaJI CPEJICTBA ITPABOBOI 3aIUTHI B OTHOLIEHHH LUPKYJIsipa oT 13 uroHs
2013 rona. Komurer Takke NMpUHUMAaET K CBEACHHUIO apryMEHT aBTOPOB 00 OTCYTCTBHHU
KakKuX-JIMOO CPe/ICTB IPABOBOM 3aIIUTHI B OTHOIIEHHH JAHHOTO LIUPKYJIsipa BBULY TOTO, 4TO,
OyIyus TpPU3HAHHBIM COOTBETCTBYIOIIMM KoHcTuTynmu penieHrneM KOHCTHTYIHMOHHOTO
COBETa, PEIICHHUs KOTOPOTO SIBJISIOTCS 00S3aTeIbHBIMU JJIsl BCEX HAIIMOHAIBHBIX CYJIOB, OH
HE MOXXET OBITh OTMEHEH Ha OCHOBAaHMM HEKOHCTHUTYIHMOHHOCTH. KomHTeT cchiiaeTcs Ha
CBOIO TIPAaBOBYIO MPAKTHKY, COTJIACHO KOTOPOH aBTOp JOJDKEH HcYepnaTh Al Ilieied
nyHkTa 2 b) crareu 5 @akynbTaTUBHOIO IPOTOKOJIA BCE CyA€OHbIC MM aIMUHUCTPATHBHBIC
CPEeCTBa 3alIUTHI, KOTOPbIE OTKPBIBAIOT €My WM €l pa3yMHYIO MEPCHEKTUBY HOIyUYCHHUS
koMmneHcaiuu®. Kpome TOro, rocymapcTBO-y4acTHHK HE IMPOJEMOHCTPHUPOBAIIO,
B YaCTHOCTH Ha OCHOBE HAIMOHAJIBHON CyAeOHOW MpPaKTHUKH, YTO IIOCIE pEIICHHs
Koncruryuuonsnoro coera ot 18 oktsi6pst 2013 roga y aBropoB umenuch 3¢dexTrBHbIC
CpeICTBa IMPaBOBOM 3aIUTHI U1 OCIAPHBAHHUSA COOTBETCTBUS LUPKyIApa oT 13 uioHs
2013 roma nonoxxenusim [lakra, B ToM unciie ctatbe 18. KoMuTeT cunrtaer, 4To, MOCKOIBKY
KOHCTUTYLMOHHBIH ~ OpraH  rOCyJapCTBa-yyacTHMKa YK€  BBIHEC  pEIIeHHEe O
KOHCTHTYLIMOHHOCTH 3TOTO LUPKYJISpA, KOHCTUTYIIMOHHBIE MEXaHWU3Mbl HE ITO3BOJISIIOT
aBTOpaM C pa3yMHBIMH LIIAHCAMH Ha yCIleX OTCTAaHBaTh B HALMOHAJIBHBIX CYJ[aX CBOU IPaBa,
HapylIeHHbIe TeM e penieHueM. CooTBeTcTBeHHO, KOMUTET /ienaeT BBIBOJ O TOM, YTO 3TO
CPEACTBO TPABOBOW 3aIUTHl He sBiseTcss HU A(P(EKTHBHBIM, HU TOJIE3HBIM, W YTO
MoJOXXeHHss NyHKTa 2 b) crarbu 5 DakyibTaTMBHOTO IIPOTOKOJA HE IPEMATCTBYIOT
PacCMOTPEHHIO HACTOSIILIETO COOOILCHUSI.

8.4  Janee KoMuTer Tarkke MPHUHUMAET K CBEJICHUIO CCBUIKY rOCYapcTBa-y4acTHHKA Ha
OTCYTCTBHUE y aBTOPOB CTaTyca >kepTBbL. [10 yTBEp)KIeHNIO rocyAapCcTBa-y4acTHHKA, aBTOPHI
CCBUIAIOTCS Ha TO, YTO IMUPKYJsAp oT 13 urons 2013 roga orpaHnunBaeT ux CBOOOY COBECTH
in abstracto, Tak Kak B IIUPKYJISIpE UM BMEHSETCS B 00SI3aHHOCTh PErUCTPaIsl OJHOIOJIBIX
OpakoB, XOTs paHee OHM HE NPUHYKAAINCh K OCYIIECTBICHHIO HMX PEruCTpaluH, He
MIPUBJIEKAINCH K AUCLHUIUTMHAPHONW MM yTOJOBHOM OTBETCTBEHHOCTH M HE IOJBEPrajuCh
CBA3aHHOMY C Hel cyseOHOMy mpecienoBaHn0. KoMUTeT HalOMUHAET, YTO HHU OJHO JIMIIO
HE BIpaBe OCMAPUBATh, aOCTPAKTHO WM IOCPEACTBOM «HAPOAHOH KamoOs» (actio
popularis), 3aKOH WM MPaKTHKY, KOTOPbIE, IO €r0 MHEHHIO, poTuBopedar Ilakty®®. s
TOrO YTOOBI KaKoe-JIMOO JIMI0 MOIJIO yYTBEPXKIATh, YTO OHO CTAJO XKEPTBOH HapyIICHUs
mpaBa, 3amuiraeMoro [lakTom, OHO JOJDKHO JOKaszaThk, 4TO JieiicTBHE win Oe3/eicTBHE
rocyJlapcTBa-y4acTHHKA y)K€ 0Ka3alo HeraTMBHOE BO3JCHCTBHE Ha OCYIIECTBICHHE TaKOTO
IIpaBa WIM YTO TaKoe BO3ACHCTBHE HEM30EKHO, HANpHMEp, CChUIasCh Ha JEHCTBYIOIIEE
3aKOHO/IATENHCTBO, aIMUHUCTPATHBHOE HITH CYZIeOHOE PEllleHNe Wi PakTHKy 6. B nanHoM
ciydae, 1o MHeHHMI0O KomwureTa, aBTOpBI NPOAEMOHCTPHUPOBANM, UYTO KOHKPETHBIC
nocneAcTBUs UpKyisipa oT 13 utons 2013 roma, ocHoBanHoro Ha 3akoHe Ne 2013-404 u
MIPU3HAHHOTO CcOoOTBeTCTBYIOmMM KoHcTuTymuu pemenneM KoHCTHTynHOHHOTO coBerta,
BIIOCJICJICTBUY TIOJIEPKAHHBIM TIOCTAaHOBJIEHHEM [ 0Cy1apCcTBEHHOTO coBeTa oT 18 nexadps
2015 roma, SIBIIIOTCS TMYHBIMH M HeMHUHyeMbIMU. Takum o0pa3zom, Komuter cumraer, 9410
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Bertelli Galvez c. Espagne (CCPR/C/84/D/1389/2005), par. 4.3; u Ory c. France
(CCPR/C/110/D/1960/2010), par. 7.2

Patifio ¢. Panama (CCPR/C/52/D/437/1990), par. 5.2.

E. P. et consorts ¢c. Colombie (CCPR/C/39/D/318/1988), par. 8.2; u Brun c. France, par. 6.3.
Beydon et consorts c. France (CCPR/C/85/D/1400/2005), par. 4.3; Aalbersherg et consorts c. Pays-
Bas (CCPR/C/87/D/1440/2005), par. 6.3; u Brun c. France, par. 6.3.
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aBTOPHI MOATBEPAMIIN, YTO OHHU SBJISIOTCS JKEPTBAMH B COOTBETCTBUHU C TOJOKCHHUSIMH
TlakTa.

8.5 Komuter mpuHHMaeT K CBEJCHHUIO, YTO IOCYAApCTBO-YYaCTHUK TAaKXK€ OCIapUBACT
CTaTyC aBTOPOB KaK >KEPTB BBULY TOTO, YTO OHU BBIITOTHAIOT (D)YHKIMH PETHCTPATOPOB AKTOB
IPa’kAaHCKOTO COCTOSIHUSI, Ha/ISICHHBIX TOCY TapCTBEHHOH BiacThio. [To MHeHMIO Komutera,
aBTOPBI NPOAEMOHCTPUPOBAIH, ITO OHH IOABEPTalOTCS MHAMBHIYaJbHOMY BO3AEHCTBHIO
MIPaBOBBIX HOPM M NMPAKTUKH TOCYJapcTBa-ydacTHHKA. Takum obpasom, Komurer He BuauT
HHUKAaKHUX MPUYNH CYUTATh COOOIIEHHE HEPHEMIIEMBIM Ha ’TOM OCHOBAaHHHU B COOTBETCTBHHU
¢ nepBoii cTarbeil PaKyIbTaTUBHOTO POTOKOJA.

8.6 B orHomeHHHu )anob aBTOPOB Ha OCHOBaHHWHM CTaThbd 2 [lakTa B COBOKYIHOCTH CO
crarbeii 18 Komuter oTtMedaeT, 94To 3TOT BOIpPOC OBLI BIIEPBBIE TOAHAT B KOMMEHTApPHSIX
aBTOpOB OT 6 ampernst 2018 roma u, TakuM 00pa3oM, He OBLIT CpeaAr apryMEHTOB, Ha KOTOPEIC
TOCYAapCTBY-Y9aCTHUKY OBLITO MPEII0KEHO OTBETHTH B CBS3U C BOIIPOCOM O IIPHEMIIEMOCTH
U MO0 CYIIECTBY JAaHHOTO Jejia. ABTOPHI HE IPOAEMOHCTPUPOBAIIH, TI0YEMY OHH HE CMOTIIN
c(hopMyIHpOBATH ITH KaJOOB Ha Ooyiee paHHEH CTamum paz0HmparensbcTBa. B ciury 3Toro
JaHHBIE JKaJTOOBl  SBIAIOTCS  HETNPHEMJIEMBIMH B  COOTBETCTBUH CO  CTaThel 3
dakynbTaTUBHOTO MPOTOKOIA®.

8.7  KomuTer mpuHHMaeT K CBEICHHUIO XaJoObl aBTOPOB Ha OCHOBAaHHWU CTaTbu 2 WU
IyHKTa ¢) cratbu 25 Ilakta 0 TOM, YTO OHM SBISIOTCA JKEPTBAMH TUCKPHUMHHALUH,
MTOCKOJIBKY MM 3aKpBIT JOCTYH K BEIOOPHBIM MYHHIIUIAIBEHBIM JIOJDKHOCTSM 10 MPUYNHE UX
PENUTHO3HBIX yOSKACHHUH, B CHITy KOTOPBIX OHH JIe-(aKTO BBICTYMAIOT HPOTUB OJHOIOJBIX
OpaxoB. OxgHako KoMuTeT oT™MedaeT, 4To 3TO yTBEP)KACHHE HEe OBUIO MPEACTABIICHO B CYbI
rocyAapcTBa-yJacTHHKA. KOMUTET HallOMHUHAET, 9TO, COTTIACHO €T0 MMPAaBOBOI MPAKTHKE, IS
TOTO YTOOBI BHINIOJHUTH TpeOoBaHME IMyHKTa 2 b) cratbu 5 PakyIbTaTUBHOTO MPOTOKOIA,
aBTOPBI JIOJKHBI BOCIIOIB30BaThCS! BCEMH CyIeOHBIME CPEICTBAMH MPABOBOH 3alUTHI B TOH
Mepe, B KakOW TakHe CpEJCTBA MPABOBOI 3aIIUTHI MPEICTABIAIOTCS 3(Q(PEKTUBHBIMUA U
JIOCTYNHBIMH aBTOpPY®. B cBsi3U ¢ 3TUM JaHHAs 4acTh COOOIICHHMS JOJDKHA OBITh IPH3HAHA
HETIPUEMJIEMOI B COOTBETCTBHH C IIYHKTOM 2 b) cTaThu 5 PaKynbTaTHBHOTO MIPOTOKOIA.

8.8  KomuTeT nmpuHHMaeT K CBEICHUIO kano0bl 10 crathe 14 IlakTa, cOrnacHo KOTOPEIM
aBTOpBI, YYacTBOBaBIIME B pa30uparenbcTBe B [ 'OCyJapcTBEHHOM COBET€ U
KOHCTHTYLIMOHHOM COBETE, CUHUTAIOT, YTO ITU Pa30UpaTeNbCTBA HE OBUIN CIIPAaBEJIMBBIMH.
OpHaKO aBTOPBI NPENOCTAaBHIM OOBSICHEHHE TOJBKO B OTHOLICHWHM HApyLIEHHWH B XOze
pasdupareinbcTBa B KOHCTUTYIIMOHHOM coBeTe. KoMuTeT OTMEUaeT, 4To HU OJIMH U3 aBTOPOB
HE BXOJIUT B YHCJIO CEMU MAPOB, MMOJABIINX X0AaTallCTBO 00 OTMEHEe LUPKYJIsipa oT 13 uroHs
2013 roza, 1 YTO HU OJIMH U3 HUX HE OBLI CTOPOHOI pa3buparenscTBa B KOHCTUTYLIMOHHOM
coBete®.

8.9 Kowmmurer cumraer, 4TO aBTOPHI HE CMOINIA OOBSICHUTH, B YeM HMEHHO COCTOUT
HapylLleHue mnpasa 1o crarbe 14 Ilakra, 0 KOTOPOM 3asBISIIOT aBTOPHI, Y4aCTBOBABLIKE B
pa3duparenbcTBe B '0Cy1apcTBEHHOM COBETE, M IIPUXOIUT K BBIBOMLY, UTO 3TO YTBEPKIACHUE
SIBIISICTCS HEJOCTATOYHO 00OCHOBAHHBIM IS Tielieit mpuemiieMoctd. KpoMme Toro, aBTOpHI He
MPOJEMOHCTPUPOBAIIH, YTO OJMH U3 aBTOPOB, YUACTBOBABILUN B KaU€CTBE TPETHETO JIMLA B
paszbuparenscTBe B ['ocy1apCTBEHHOM COBETE, TAaKXKe OB yUaCTHHUKOM pa30upaTebCTBa B
Konctutynmonnom cosete. Jlaxke eciu NpeanosioKUTh, YTO 3TO Tak, KOMUTET oTMeuaer,
YTO BOMPOC 00 OTKIOHEHUU KOHCTUTYIIMOHHBIM COBETOM XOJIATalCTB O BCTYIUICHUH B JIEJIO
TPETHUX JIUIl OTHOCHUTCS K chepe MpUMEHEHHsI HAllMOHALHOTO 3aKOHOAATENHCTBA CYAaMHU
rocyIapcTBa-y4acTHUKa. KOMHUTET HallOMHUHACT O TOM, YTO IO OOIMIEMY HPABUIIy UMEHHO
CyllaM TOCYAapCTB-yYaCTHUKOB HAJICKUT HMPOU3BOIUTH OIICHKY (PAKTOB U JI0OKA3aTEJIbCTB
WK ke 00ecreunBaTh NPUMECHEHHE BHYTPCHHEI'O 3aKOHOIATENbCTBA B KAaKOM-ITHOO
KOHKPETHOM JIeJie, 32 MCKIIOYCHUE TeX CIy4aeB, KOT/Ia MOXET OBITh IOKAa3aHO, YTO TaKas
OIICHKA WU MPUMEHEHHE IBHBIM 00pa30M HOCHIIM IIPOU3BOJIBHBIN XapaKTep WIH COCTABIITH

87 Jazairi c. Canada (CCPR/C/82/D/958/2000), par. 7.2.

3 P, L. c. Allemagne (CCPR/C/79/D/1003/2001), par. 6.5; u Akwanga c. Cameroun
(CCPR/C/101/D/1813/2008), par. 6.4.

XOoTsl BEpHO, 4TO 10 KpaifHeil Mepe OANH U3 aBTOPOB YYacCTBOBAl B KAUECTBE TPETHErO JIMIA B
paszbuparenbctBe B ['ocy1apcTBEHHOM COBETE, KOTOPBIH K TOMY K€ AOIYCTHJ K BCTYIUICHHUIO B JIEJIO
TpeThux Juil, KoMuter otmMeuaeT, 4o KOHCTUTYIIMOHHBIN COBET HE NPUHAJ XOAaTaicTBa o

39

BCTYIJICHUH B JI€J10.

14 GE.23-07465


http://undocs.org/en/CCPR/C/82/D/958/2000
http://undocs.org/en/CCPR/C/79/D/1003/2001
http://undocs.org/ru/CCPR/C/101/D/1813/2008

CCPR/C/133/D/3009/2017

OYEBUIHYIO OMIKOKY MK 0TKa3 B npaBocyann’’. CootBeTcTBeHHO, KOMUTET mpU3HAET 3Ty
4acTh COOOLIEHNs HENPHEMIIEMON B COOTBETCTBUHU CO cTaThbsiMH 1 u 2 DakyapTaTHBHOTO
MPOTOKOA.

8.10 Bwecre ¢ Tem KomureT cunrtaet, 9To aBTOPHI B JOCTATOYHOW CTENECHH 00OCHOBAJH
CBOU APYTHE YTBEPXKICHUSI JUIS LieNiel MPUEeMIIEeMOCTH, U, TAKUM 00pa3oM, MPHCTYMAeT K
PacCMOTPEHHMIO TI0 CYIIECTBY HX KanmoOwI 1o cTatke 18 [akTa.

Paccmompenue coobwenus no cyuwecmay

9.1 B coorBercTBUH ¢ TpeOOBaHUAMHE IyHKTa 1 cTaThil 5 DaKyIbTaTHBHOTO MPOTOKOJIA
Kommurer paccmoTpen cooOmieHne ¢ y4eToM Bceil WH(poOpManuu, MpeNCTaBICHHON eMy
CTOPOHAMH.

9.2 Kowmwurer HamoMHWHAaeT, YTO COMIACHO NyHKTy 3 crarbu 18 Ilakta cBoOoma
HCIIOBE0BATh PEJIUTHIO UITK YOCKICHUS TOICHKUT JIUIIb OTPAHHUYCHUSIM, YCTAHOBICHHBIM
3aKOHOM M HEOOXOIUMBIM UL OXPaHBI OOIIECTBEHHOW OE€30MaCHOCTH, MTOPSIKA, 3JOPOBBS 1
MOpaJIH, PaBHO KaK M OCHOBHBIX TpaB U cBOOO apyrux iui*t, B mannom ciyyae Komurer
OTMEYAET, YTO aBTOPHI BBICTYIAIOT B KAYECTBE FOCYJAPCTBCHHBIX CITY)KAIIMX U YTO XapaKTep
WX  JIOJDKHOCTHBIX  OOS3aHHOCTEHW  MOApa3yMeBacT  COOJIOCHHE  ONpPEIesICHHBIX
(dyHIaMEeHTaNbHBIX TpeOOBaHUH, TAKUX KaK HEHTPaIHUTET, OTCYTCTBHE JUCKPUMHUHAIMU U
coOJTrOIeHIE TIPUHIIKMIIA PABSHCTBA TIepe] 3aKkoHOM. TakuM o6pasom, KomureT cunraeT, 4To
HpaBO Ha OTKa3 110 COO6pa)KeHI/IHM COBCCTH HEC HpI/IMeHI/IMO K BI)I60pHI)IM JOJPKHOCTHBIM
JIMIAM, KOTOpBIE JEHCTBYIOT OT MMEHH TOCYAapCTBa M Ha KOTODPBIX BO3JIOKEHO OKa3aHHE
rOCYZIapCTBEHHBIX YCIIYT, B TOM e Mepe, 4TO M K YACTHBIM JIHIIAM.

9.3 Kommrer oTMewaeT, UYT0 B  3aKOHOJATENBCTBE  TOCYNApCTBa-yIaCTHHKA
MPEeIyCMOTPeHa  OOS3aHHOCTH  PETHUCTPATOPOB  AKTOB  TPAXKAAHCKOTO  COCTOSHHS
pETUCTPUPOBATE Opakd, B TOM YHCIIE OJHOIIONBIC Opakw, ake €CIU STH PETUCTPATOPHI
BO3PAKAIOT INPOTHUB TaKuX OpakoB. (DaKTHUECKH, OHU OTBEYAIOT 3a IPEIOCTABICHUC
rOCYTapCTBCHHOM YCIYTH 110 3aIUCH aKTOB MPaXKTAHCKOTO COCTOSHHUS JTFOOOMY MOJTydYaTes o
TaKo# yciyry, 6e3 Kakoi-Tu00 TUCKPUMUHALIMY U C COOJIF0ICHUEM MOJTHOM HEHTPaIbHOCTH
Y paBEHCTBA Bcex Jofieil mepes 3akoHoM. [Ipu okazaHUUM TaKUX yCIyr OHU HAXOJSATCS TMOJ
KOHTPOJIEM TMPOKYpOpa, KOTOPHIH EIWHCTBEHHBIH UMEET TMpaBO MPEHSTCTBOBAThH
perucTpaiyu Opaka, TOrjaa Kak OKOHYaTEIbHOE PEIICHHE O PErHCTPaIliK Opaka WiIH OTKa3e
B €r0 PETUCTPAIMU OCTACTCS 3a CY/ICOHBIM OPraHoOM, T. €. CYJbCH MO TPAKIAHCKUAM JCTIaM.
B cuny sroro Komurer cumraer, 4To IeNb, KOTOPYHO MpECIEAYET 3aKOHOAATEIHECTBO
roCylapCTBa-y9aCTHHUKA, IO 0OECTICUYCHHIO 3aIIUTHl OCHOBHEIX TPaB U CBOOOJ OJHOMOJIBIX
map, BKJIOYas IPaBO Ha OTCYTCTBHE IUCKPUMHHALMK TI0 TIPU3HAKY CEKCYaIbHOM
OpHEHTAINH 1 TI0J1a, 3alUIIeHHoe cTaTheil 26 [1akTa, mpencrasisier co00i 3aKOHHYIO LIENb
1o cMbIcity myHkTa 3 crateu 18 Ilakra.

9.4  3arem KomureT m0oiDkKeH paccMOTPETH BOIPOC O TOM, OBUIN JIM OrpaHUYEHHMS ITpaBa
ABTOPOB HMCIIOBCI0BATH CBOU y6e)K}IeHI/I$[ HeO6XO}II/IMBIMI/I n COpasMCpPHBLIMU. Komuret
OTMEYAET, YTO PErHCTPATOPHI AKTOB IPAXKAAHCKOTO COCTOSHHS HCIIOJHSIOT CBOU CITy>KeOHbIE
06H3aHHOCTI/I OT HMCHH TOCyJapCTBa U HECYT OTBETCTBCHHOCTH 3a IMPHUMCHCHUEC
JICUCTBYIOIIMX IPAaBOBBIX HOPM U 00s3aTelbcTB. Takum 00pa3oM, OHM OTBEHYalOT 3a
OKa3aHUC TOCYIAapCTBCHHBIX YCIYI, TaKHX KaK pETUCTpalusd 6pa1<013 W BblJJadya AaKTOB
TPAXIAHCKOT0 COCTOSIHUSA, B COOTBECTCTBHUU C IPAaBOBBIMU HOpMaMH U O6H3&T6HLCTB3MI/I,
KOTOpBIE JI0JDKHO COOJII0/IaTh TOCYAapCTBO-YIacTHUK. B 3ol cBs3u Komuter cuuraer, 4ro
NIPU3HAHNE 3a PETUCTPATOpPaMH aKTOB TPAXKIAHCKOTO COCTOSHMS TpaBa CChLIAThCS Ha
OTOBOPKY O COBECTH MOXET HMETB IIPSIMBIE TTOCIIECTBHUS ISl CAMOTO IPUMEHEHHUS 3aKOHa K
OJTHOTIOJIBIM COI03aM W 3aTparuBaTh HaJuIexaliee (yHKIHOHMPOBAHME M HEHTPaIbHOCTH
TOCYAApCTBEHHBIX YCIYT, 3a KOTOpbIE OTBEYAECT pPErHCTPAaToOp AaKTOB TPa)kJaHCKOTO
coctostHusl. Kpome TOro, JOCTYIMHOCTH PErHcTpaTropaM akTOB I'PaXKJaHCKOTO COCTOSHHMS
OTOBOPKH O COBECTH, KOTOpas MO3BOJMJIA OBl MM HpPH OTKa3e OT NPUMEHEHHsS 3aKoHa
CCBIIATHCS Ha JIMYHBIE IPUYUHBI, MOKET MOJOPBAaTh CBOOOLY Opaka M IMPHUHITUI PaBEHCTBA
BCEX JIIOZeH nepell 3akoHoM. KoMuTeT HannoMHUHAeT 0 CBOEH IPaBOBOI IPAKTUKE, COTTIACHO

GE.23-07465

40 Schedko c. Bélarus (CCPR/C/77/D/886/1999), par. 9.3; Arenz et consorts c. Allemagne

(CCPR/C/80/D/1138/2002), par. 8.6; u Riedl-Riedenstein et consorts c. Allemagne
(CCPR/C/82/D/1188/2003), par. 7.3.

41 Geller c. Kazakhstan (CCPR/C/126/D/2417/2014), par. 10.2.
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KOTOPO#i 3ampeT Ha BCAKOTO poja TUCKPUMHHAIIMIO, TIPEAYCMOTPEHHBIN B cTaThe 26 IlakTa,
TaKKEe KacaeTcsl IUCKPUMUHALINY 0 TIPU3HAKY CEKCYalIbHOI OpreHTaun’?.

9.5 Kowmurer orMeuaer, 4to B nupKyJsipe ot 13 utons 2013 roga ynomuHaercst TOT GaxT,
YTO O0S3aHHOCTH PErHCTpaTopa axkTOB TPaXJAaHCKOTO COCTOSHHUS B OTHOLICHHH
perucrpanuu Opaka MOTYT HCHOJHATHCS JIMOO MAIPOM, JHOO €ro 3aMECTUTEISIMHU, a TaKXkKe
MOTYT OBITH JEJIErHpoOBaHbl MECTHOMY COBETHHKY B Cilyyae OTCYTCTBUSI Mdpa U
3aMECTUTENEH WM OTCYTCTBUSL Y HHMX BO3MOXKHOCTH HCIIOJHHUTH 3TH OOS3aHHOCTH, 4TO,
CJIEIOBATENILHO, HE MCKIIOYACT BO3MOXKHOCTH HCIIOJHEHUS IPYTUM JHIOM JOJDKHOCTHBIX
00s3aHHOCTEH aBTOPOB, €CIM OHH TOrO THOXenaoT. Kpome Toro, HakazaHmUs,
MPeAyCMOTPEHHbBIE IUPKYJISIPOM, NPUMEHHMBI KO BCEM TOCYAApPCTBEHHBIM CIYXKaIllUM B
CHITy CYIIECTBYIOIINX B YTOJIOBHOM KOJIEKCE MTOJI0KEHHUH O MPEISTCTBOBAHNH HCIOTHEHHIO
3aKOHA MJIM HECOOMIOCHNH TPUHINIIA HEJUCKPIMUHAILINY 1 HE HAIPABJICHBI KOHKPETHO Ha
aBTopoB. Hakonen, KomurTer mnpuHUMaeT K CBEACHHIO YTBEPXKICHHE TIOCYHapCTBa-
YYacTHHKA O TOM, YTO IIMPKYJISIp HANpaBJeH MCKIIOYMTENHLHO Ha YCTpaHEHHE KaKuX-JH00
NPENSITCTBUHN /ISl PETHCTPALMU OJHOIIOJBIX OpaKoB, HO HUKOUM 00pa30M He HPEIsTCTBYET
TOMY, YTOOBI KaKOH-THO0 PETHCTPATOpP aKTOB IPa)KJAHCKOTO COCTOSHHSI CaM BO3JepiKajcs
OT €ro PEerucTpaliy 1 Iepe/ial BEIMOJHEHHE CBOMX (GYHKIMH JPYyroMy PEerucTpaTtopy akToB
IpaXkJaHCKOT'O COCTOSTHHUSL.

9.6 B cBere BBILCH3I0KEHHOTO M YYUTBIBAs, YTO FOCYJAPCTBEHHBIN CIy)KallIuil HeceT
OTBETCTBEHHOCTh 3a NPUMEHEHHE 3aKOHa, KOMHTET cuuTaer, 4TO CUTyalus, ONMHCaHHAS
aBTOpaMH, HE CBHIETEIBCTBYET O HapyLICHHHM WX MpaBa HA CBOOOXY COBECTH IO CMBICITY
crarbu 18 [1akTa, HOCKOIBKY OrpaHUYEHHE, HAJIOXKEHHOE Ha X CBOOOY HCIIOBEOBATH CBOU
yOexIeHus: n cBoOOIy COBECTH, IIPEANHCAHO 3aKOHOM, HEOOXOIUMO M COOTBETCTBYET
3aKOHHOM 11eJIM 10 CMBIcy IyHKTa 3 ctarbu 18 Iakra.

10. KowmwuTter, HEHCTBYS B COOTBETCTBHH C IyHKTOM 4 cTathu 5 DakyIbTaTHBHOTO
MPOTOKOJIA, CYUTAET, YTO TIPEJICTABICHHbIE €My (aKThl HE IO3BOJISIFOT €MY IPUHTHU K BHIBOAY
0 HapyIIEHUH rocyJapCTBOM-yuacTHUKOM cTaThi 18 [TakTa.

42 Young c. Australie (CCPR/C/78/D/941/2000), par. 10.4.
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[English only]

Individual opinion by Committee member Arif Bulkan
(concurring)

1. There is no doubt that the Committee has reached the right decision in this case, and
I fully concur with the finding that the authors’ rights under the Covenant were not violated.
I am less persuaded by its analysis, however, for reasons that | outline below, in brief. In
particular, the Committee’s resort to a standard limitations analysis is problematic insofar as
it rests on the premise that the authors had a “right” to discriminate on the basis of sexual
orientation (but which right was justifiably restricted in pursuit of a legitimate aim). Left
unanswered also is the authors” complaint (para. 3.2) that the State party gave precedence to
the rights of LGBT+ persons without any effort at reconciling them with the right of elected
municipal officials to manifest their freedom of conscience.

2. The authors are deeply opposed to Law 2013-404, which ushered in marriage equality
by opening up the institution to same-sex couples. They assert for themselves, as elected
officials required to solemnize marriages, a right to not to perform this function for same-sex
couples as doing so would conflict with their religious beliefs. While the Committee
implicitly accepts this assertion, although ultimately rejecting the claim on the basis that their
right to do so is justifiably limited, it is questionable, in the first place, whether the authors
possess a right to refuse to serve others on the basis of who they are. As the European Court
of Human Rights clarified in the case of Leyla Sahin v. Turkey, article 9 of the European
Convention on Human Rights (the equivalent of article 18 of the Covenant) “does not protect
every act motivated or inspired by a religion or belief”.! This position is mirrored in a variety
of domestic decisions. For example, the opinion of the House of Lords of the United
Kingdom of Great Britain and Northern Ireland, in the case of Regina v. Secretary of State
for Education and Employment and others (Respondents) ex parte Williamson (Appellant)
and others, upheld a universal ban on corporal punishment in all schools, rejecting the right
claimed by teachers and parents in independent schools to administer physical chastisement
on children as part of their Christian beliefs.2 Expounding generally on the protection
afforded to claimed beliefs, Lord Nicholls stated the following:

“Everyone, therefore, is entitled to hold whatever beliefs he wishes. But when
questions of “manifestation’ arise, as they usually do in this type of case, a belief must
satisfy some modest, objective minimum requirements. These threshold requirements
are implicit in article 9 of the European Convention and comparable guarantees in
other human rights instruments. The belief must be consistent with basic standards of
human dignity or integrity.”?

3. Viewed from this perspective, it ought to be clear why characterizing the authors’

claim to differentiate between opposite-sex and same-sex couples as a right is suspect. Sexual
orientation is an immutable personal characteristic, as central to an individual’s identity and
personhood as their ethnicity or gender, and to treat people differently on this basis is hurtful
and morally repugnant. Any attempt to differentiate and prejudice another on this basis would
undermine human dignity and thus fall far short of the minimum requirements articulated by
Lord Nicholls to qualify as a protected belief.

GE.23-07465

European Court of Human Rights, Leyla Sahin v. Turkey, Application No. 44774/98, Judgment,

10 November 2005, para. 105.

United Kingdom of Great Britain and Northern Ireland, House of Lords, Opinions of the Lords of
Appeal for Judgment in the Cause, Regina v. Secretary of State for Education and Employment and
others (Respondents) ex parte Williamson (Appellant) and others, [2005] UKHL 15.

3 lbid., para. 23 [emphasis supplied].
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4, Further, permitting conscientious objection where the protected status is sexual
orientation would inevitably threaten other minority groups. Once a religious “belief” that
runs counter to non-discrimination norms is legitimized or sanctioned in one instance, there
is no principled way to resist its extension to others. Drawing upon actual litigated
controversies from around the world, a variety of exceptions beyond LGBT+ persons can be
envisioned. For instance, would a male taxi driver or bus driver asserting his religious views
be entitled to refuse to carry an unaccompanied woman? What about a pharmacist refusing
to sell contraceptive pills or devices to an unmarried person on the grounds that doing so
would make her a party to sinful fornication? Or what if a marriage officiant were to refuse
to officiate at an interracial union? These are not outlandish scenarios, and they serve as
warnings of the difficulties of religious exceptionalism. The assertion of Lord Nicholls that
a claimed belief must be consistent with basic standards of human dignity is therefore
apposite; any weaker position would eviscerate anti-discrimination law and its underlying
rationale of protecting difference and respecting human dignity.

5. In the alternative, and assuming that the authors could simply be allowed to “opt out”
of the law’s requirements, their complaint that the State party prioritized the rights of same-
sex couples over the religious beliefs of others is not addressed satisfactorily. The standard
limitation analysis applied by the Committee overlooks that what is at stake here are
competing individual claims, as distinct from the more common scenario where an individual
right is restricted in pursuit of some general public interest goal (such as health and security,
and related issues). In the present scenario, the authors could well ask why the rights of same-
sex couples were not restricted in pursuit of the right of others to manifest deeply held
religious beliefs. A more direct way of addressing such an objection would therefore be to
examine whether these competing individual rights can be reconciled (as the authors allege
the State party failed to do). In this regard, Robert Wintemute’s accommodation analysis
provides a useful framework. In brief, Wintemute posits that the accommodation of religious
beliefs, which would involve discrimination on the basis of some protected status, should
only be allowed where to do so would not cause any harm — whether direct or indirect —
assuming it could be achieved at minimal cost or disruption.* As | argue below, that is not a
threshold that could be attained in the present case.

6. Refusing to officiate a same-sex marriage ceremony by permitting conscientious
objection would unquestionably cause harm, as there is no inoffensive or discreet way of
doing so that would avoid insult and friction. Any public system of shunting same-sex
couples towards or away from specific counters or registrars is humiliating and deeply hurtful
and would be directly harmful to the persons refused service. This should not require
elaboration but, if necessary, one could consider how insulted one would feel if told, “Sorry,
kindly proceed to the next counter as I do not serve [Black people/Jews/women]”. Doing so
surreptitiously is even worse, assuming that it is even possible to implement a covert system
whereby members of the public would not realize that some registrars are off-limits to same-
sex couples. Even if such behaviour could be hidden from the public, co-workers would
know, as occurred in the identical situation in England, contested by Lillian Ladele, and it
could eventually result in friction in the workplace.® Indeed, the mere fact of secrecy
reinforces the illegitimacy of any such accommodation for, as noted by Wintemute, standard
measures for other protected statuses (such as pregnancy or disability) are transparently
implemented.®

4 Robert Wintemute, “Accommodating Religious Beliefs: Harm, Clothing or Symbols, and Refusals
to Serve Others”, Modern Law Review, vol. 22, No. 2, (March 2014) p. 223.

5 England and Wales Court of Appeal (Civil Division) Decisions, Lillian Ladele v. The London
Borough of Islington (2009), Case No. A2/2009/0518, para. 8; upheld in European Court of Human
Rights, Case of Eweida and others v. United Kingdom, Applications Nos. 48420/10, 59842/10,
51671/10 and 36516/10, Judgment, 15 January 2013. Lillian Ladele was a Registrar who objected
to performing same-sex civil partnership registrations because of her Christian beliefs, but whose
complaint of discrimination failed both in the Court of Appeal and before the European Court.
Interestingly, it was two LGBT+ co-workers who disclosed her refusal to officiate at civil
partnerships, complaining that her homophobic stance left them feeling victimized.

6 Wintemute, “Accommodating Religious Beliefs”, p. 242.
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7. More fundamentally, institutionalizing a system of separate registrars for same-sex
couples would reinforce the “otherness” of persons on the basis of their sexual orientation.
For a group that has historically been (and in places continues to be) criminalized, persecuted
and disadvantaged, this would be disastrous. It would officially legitimize claims that
LGBT+ persons are not worthy of protection. The claimed exemption is therefore
unquestionably harmful, and for this reason accommodation of such a religious belief ought
not to be entertained. This is not to prioritize the rights of LGBT+ persons or to disregard the
religious beliefs of others, rather it is about securing neutrality in the provision of goods and
services and consistently adhering to the standard position that impermissible (and ultimately
harmful) distinctions are not to be tolerated.

8. In support of their claim, the authors also argue that conscientious objection should
be allowed in relation to morally controversial issues, citing its application in international
human rights law to the areas of military service, abortion, euthanasia, bioethics and hunting
(para. 5.4). It appears that the authors equate sexual identity and expression with war and
death, a manifestly inapt analogy, so little needs to be said about that argument. It is enough
to note that all the areas cited by the authors touch upon the right to life and/or involve killing
of some sort, so it is understandable to carve out an exception that aims to reconcile
competing views on the sanctity of life. This has no relevance to a personal characteristic,
whose expression causes no external harm, but the denial of which can lead to tremendous
internal anguish. The situations are simply not comparable, and there is no way to
accommodate religious belief where the result would be to wreak such harm on others.

9. Ultimately, the authors form part of the public infrastructure and the entirely
justifiable stance of the State party is that they must offer the service to all on a neutral and
non-discriminatory basis. In yet another case of a claimed religious exemption, the
Constitutional Court of South Africa upheld the constitutionality of a law prohibiting
corporal punishment in schools, despite the latter being Biblically ordained. In that case,
Judge Sachs had this to say:

“The underlying problem in any open and democratic society based on human dignity,
equality and freedom in which conscientious and religious freedom has to be regarded
with appropriate seriousness, is how far such democracy can and must go in allowing
members of religious communities to define for themselves which laws they will obey
and which not. Such a society can cohere only if all its participants accept that certain
basic norms and standards are binding. Accordingly, believers cannot claim an
automatic right to be exempted by their beliefs from the laws of the land.””

10.  The common thread in these diverse decisions is the binding nature of certain “basic
norms”. At its core, providing separate registrars for same-sex couples would reinforce the
marginalization of LGBT+ persons and institutionalize a system of apartheid, thereby
violating the most basic of all democratic norms, that of human dignity. For these reasons,
the religious exception claimed by the authors simply cannot be allowed.

GE.23-07465

7 South Africa, Constitutional Court of South Africa, Christian Education South Africa v. Minister

of Education, Case CCT 4/00, Judgment, 18 August 2000, para. 35.
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[English only]

Individual opinion by Committee member Gentian Zyberi
(concurring)

1. I agree with the finding of the Committee in the present case that there is no violation
of article 18 of the Covenant.

2. The issue of same-sex marriage is regulated differently in various countries, but it
must be noted, regrettably, that a total ban on it remains compliant with the Convention for
the Protection of Human Rights and Fundamental Freedom (European Convention on Human
Rights).* Pointedly, the European Court has reiterated that neither article 12 (Right to marry)
nor article 14 (Prohibition of discrimination), read in conjunction with article 8 (Right to
respect for private and family life), which was more general in purpose and scope, could be
interpreted as imposing an obligation on the contracting States to open marriage to same-sex
couples.? The Committee seems to have taken a similar position concerning the Covenant.?

3. In May 2013, France recognized the right of same-sex couples to marry. The duty to
solemnize same-sex marriages may deprive certain mayors, deputy mayors and municipal
councilors of their freedom of conscience. Effecting a marriage forms part of the tasks
assigned to civil registrars, which they carry out on behalf of the State. The authors have
argued that the State has a positive obligation to seek to reconcile the various rights involved
and cannot confine itself to giving precedence to the rights of one over those of the other
(para. 3.2).4

4, The main question before the Committee was whether under the Covenant the authors
are allowed not to solemnize a same-sex marriage based on the grounds of conscientious
objection. After a brief introduction regarding the subject of conscientious objection,® I will
try to address the requirement of proportionality under article 18 in greater detail.

5. The freedom to live and act in harmony with one’s conscience enjoys the absolute
protection of (private) freedom of conscience so long as such actions do not affect the rights
and freedoms of others.® At the same time, it is obvious that the laws governing societal
coexistence will hardly ever be fully in line with each and every individual’s religious or
moral convictions and that obedience to legitimately enacted general laws cannot be rendered
dependent on every individual’s full approval of those laws.” Conscientious objection occurs
in cases where law and morality or religion might point an individual in different directions.

1

2

3
4

5

6

European Court of Human Rights: Guide on the case-law of the European Convention on Human
Rights: Rights of LGBTI persons (31 August 2022), paras. 73—77; Guide on Article 12 of the
European Convention on Human Rights: Right to marry (31 August 2022), paras. 30-32.
European Court of Human Rights: Chapin and Charpentier v. France, Application No. 40183/07,
Judgment of 9 June 2016; see also, Guide on Article 14 of the European Convention on Human
Rights and on Article 1 of Protocol No. 12 to the Convention (31 August 2022), para. 164.

See CCPR/C/75/D/902/1999 (Joslin et al. v. New Zealand, para. 8.3.

European Court of Human Rights, Case of Eweida and Others v. the United Kingdom (Applications
Nos. 48420/10, 59842/10, 51671/10 and 36516/10), Judgment of 15 January 2013, see, inter alia,
Joint Partly Dissenting Opinion of Judges Vucini¢ and De Gaetano.

See Heiner Bielefeldt, Nazila Ghanea and Michael Wiener, Freedom of Religion or Belief:

An International Law Commentary (Oxford, Oxford University Press, 2016), pp. 258—305.
William A Schabas (Author), Manfred Nowak, U.N. International Covenant on Civil and Political
Rights: Nowak’s CCPR Commentary, 3" revised edition (Kehl am Rhein, N.P. Engel Publisher,
2019), p. 503.

Bielefeldt, Ghanea and Wiener, Freedom of Religion or Belief, p. 294.
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Under such circumstances, it is necessary to establish certain criteria for qualifying
conscientious objection® that would warrant exemption from lawful obligations.

6. The Committee does not directly address why the restriction imposed would be
proportional. Instead, in a more circumspect manner, the Committee noted the argument of
the State party that the circular is intended only to avoid any obstruction of the solemnization
of a marriage between persons of the same sex, but in no way prevents a registrar from
refraining from solemnizing it himself or from being replaced by another registrar (para. 9.5).
To me, this argumentation seems to contradict the Committee’s own findings (para. 8.4),
since, if the authors could avoid performing the task, they would arguably lack victim status
and the case should have been declared inadmissible.

7. As the Committee has pointed out, recognizing a conscience clause for civil registrars
could have direct consequences for the application of the law for the benefit of persons of the
same sex, thus undermining the proper functioning and the neutrality of public services for
which the civil registrar is responsible (para. 9.4). Moreover, the existence of a conscience
clause for registrars, which would allow them to invoke personal reasons for not applying the
law, would undermine the freedom of marriage and the principle of equality of all before the
law (para. 9.4). While these findings address the requirement of necessity,° the requirement
of proportionality is also reflected therein. Given the high potential for the conscience clause
for civil registrars to undermine the proper functioning and the neutrality of public services,
and the State obligation to ensure respect for the fundamental right of same-sex couples to
have their marriage officiated, the measures taken by the State are proportional.

8. This is a very important case for the rights of same-sex couples. More generally, it is
incumbent upon elected State representatives who are custodians of public authority to
exercise their best efforts to ensure the proper functioning and the neutrality of public
services. Their dedication to ensuring universal access to public services is tested, especially
when conscientious objection matters come before them. While practical arrangements that
provide respect for various conscientious objections are preferable, they might not always be
possible.

GE.23-07465

8 For a model in this regard, see Bielefeldt, Ghanea and Wiener, Freedom of Religion or Belief, p. 294:

the authors suggest a combination of five criteria for qualifying conscientious objections that warrant
exemptions from lawful obligations: (a) the gravity of the moral concern; (b) the situation of a
conscientious veto; (c) the connectedness to an identity-shaping principled conviction; (d) the level of
complicity in the requested involvement; and (e) the willingness to perform an alternative service.
General comment No. 22 (1993) on the right to freedom of thought, conscience and religion, para. 8,
in which the Committee noted, inter alia, that, “In interpreting the scope of permissible limitation
clauses, States parties should proceed from the need to protect the rights guaranteed under the
Covenant, including the right to equality and non-discrimination on all grounds specified in articles 2,
3 and 26”.
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