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~agra:phs 28. arul 29 of Colli~il resol~tion 288 ··i {x) ·:·; : ... 

. : . . . ., ' \ ' .. · . : · ... , . . \ .~: ( .. : . ," ~ .. , . {..;, ~-,. 

Submitted: · 5: ~Pri; l~9 ' .. :;: 
, Beceiv,ed: .5 _Apr:1,l 1959;:. 

· Introd.uction , -r ·:.r? . ; '. 

At, ,the .fi~:th Sc~oion of the Coimniasion on ~uman Right~, the· Con~u;t~tive 
.;_ , I • • ~ , • -. . . i .: ' 

. , Co\U\c.il of Jewish Organizations had the honoUl" of aubm:i.ttiI16 for the. . .. 
~ ., . l -· • . I ... • ' ' • ' ~ • • • ' ' ' ·• ' • \.' • ~ 

conaidero.tion qr the Conanissiori a cot11,rehensivo :pl.an for the :tmplemonta.tion of 
.. ~ '' ' . . . ~... ; ' . . 

an intormtioml Covenant of Human R1Ghts. Spooif1_cally, the Couno:tl' proposed 

the gro.nti:nc to individuals and. groups of 1ndiv:tduala of the ric;ht to initiate 

· :prr,:,ceed.1nBa·. 'before international bodios by vo.y ~f petition and to hav~ lelJ3,l 

.. ;eto.na.1nc as pru.•tios to ouch p:roceedinas. It suggested ,vesting inte1-national 

Jur'i·saicti-on in hmnan :i;-idhte cases in "independent Co.mmiesiona, on ceritra.1. c.n4 
regional levels, and. outlined a proced.ui·e~.for t,he processing. o:f' petitions, the 

,, c'o~uct of' proceedings before the Ca:miPD:l<m.e. and. the• aett;ler.ient of ~ of . . '· 

viola.ti on of ,human rie;hta •. . The ba.aia of' this .:plan has . been the r<3cogn:t tion of 

tho fact tJ1a.t adequate 61,1.a.""anteea fro. ... the ,effoctive ob£1ervance of human l:':la}lta . . . .. ~ , 

require tJia.t· the a.crgrieved individua.1 be Given the l"ight to invoke :lnte:rnational 

protection directly,. without the_ i~tor:v~tion., of_' the. State or_ States. pe.i-tioa to 
; . ' . .. ., 

tho Covenant. . .. ~-- '.:: .. 

The Consul.tativa Council notes ltlth recret the declared. opposition.on-the 
'' ' 

part of a number- of' Member: Sta.tea, to tlle• .i!iglit of ind.;tvi~ and 6F-'?~P petition 
, .'/at lea.at 
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at least for the time being. In "f;}lese circumstances, the Council desires to 

place before the Commission nn alrernative J.)ro:posal -which, it hopes, will meet 

the objections of Sta tee which are not yet pre:pared. to reco~ze the incli vidual 

as a subject of international law~ 'J.1hia p~oposal refers to the _creation of the 

office of a United. Nations Attorn~-G-enera.l, or High Commissioner for Htlll1all 

Rights, to act as an intermediate agent betueen the complainant and the 

COimll.ieaiona charged with mediation in hutian rights cases. 
:._ . 

Or(ililization 

It is submitted. that the idea of an Attorney,.(knere.l (High Commissioner) 

can be readily adapted to diverse :patterns of implementation. In this connection, 

the Council real_'.lect:rully calls the attention of the Commission to the Council's 

proposals for the establishment of one Central and several Eeg1.ona.l Commissions. 

In the opinion of the Council, such a aystom ·would. contribute to a more efi'icient 

and equitable f'unctionina of the machinery of implementation, inasmuch as it 

would afford the poseibili ty of takina a:,J?eala from the Regional Comm1ssion to the 

Central Comm1ee1on. By the same token,_ it is suggested that the office of a 

United Nations Attorney-G-ene:ra.l (lligh Cor.nn1ssioner)_ should likewise be . 

eatabliahed on two levels, correspond.inc to the levels of the Connniaaions, in 
' . . 

order to allow appeals from decisions of the Regtona.l ~ttorney (Commissioner) 

at the ree:;t.oml level to the A ttorney-Gonero.l (High COlllinissioner) • 

Functions 

_. FuIJdnmento.l. to the Covono.nt of Humnn Richta and. underlying the work of the 

Ccmmtlaaion is tho reco~tion that tho. protection of human rig1ts and. fitndo.montal 

f'r.,edans 1d ~ mtter at conoem to the i~tione.l oommm1ty ss a '\'hole• 

Tho primary function of the United. Nations Attorney-General, or Hic;h -

Commissioner, uould. therefore be to act as tho· conscie~ce_ of the inter.national 

coxmnuni ty 1n m tters of hUIDan rich ta and fund.nmental freedoms. · Just a.a und.ei .. 

Article 99 of the Charter the Secretru.7 .. Gene:i.--0.l has the right to brine to ~o 

attention of the Securi cy Council any rw.-'.;ter nhich, 11:1 hia opinion, may thl--ooten . . 

tho r..ainteno.nco of 1nterna.t1onru. :peace and security, so the Attorney-Gene.ro.l or 

Hi<;h Commiosioner 11ould. have the right to drau attention to violations of l:nmnn 

rights. 
Notice of violations of the coverulnted. human rights would. reach the-­

/lJni ted Na tiona 
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United Nations Attorney-Gene1~a1 (High Commissioner) by way of complaint or·; . ., 

petition from individuals or groups of i::r.d:l.vi.ci.uala, collll!lunicationa from 

covernmcnts, semi .. offi~ial bodies or }?r:!-rate organizations, or by way of 

information.r0su.J.ting from hia own su;._)ervisory activities. As a matt~; of 
. , . 

. . . 

princi].)le, all such_ complai.nta, petitions, ini"o:rma.tion, etc 0 ,· should be · 

add.reseed directly to t~e United Nations. Att~rnoy (Commissioner) a,t the recion~l 

level •. Upon receipt of such colilI!l.Uil.iqa.t:tons, the United. nations Attorney 

(Corniasioner) would decide, after :pr.eJ1m:tro:cy investigation, whether or 11ot to 
.· - . . 

initiate J?~oceed.inga before the CO!Illlliasions. 

In case of ·a decision against proceedines, the complainant or petitioner·. 

woula have the right to a:ppeal tp the Attorney-General (High Commisaioner)­

whose decision, upon additional preliminary investigation, would. be final •. 
. . ' ~ . 

Receiva.bility of J?_etition~ 

To :prevent abus·e or ve:x:o.tion, · as 't1cl1 aa: to· forestall a flood of complaints 

and petitions, the Attorney.;General(High ·Ccrarxtsoione~ would be guided b:f 

specific rules of recei vabili ty. These rules would, :tn the main,· provide that 

complaints, petitions, etc., shouid be free from abusive or improper lancuace; 

that they should not be anon,ymoua; tho.t they should. refer to specific 

violations of provisions of the Covenant of Burr.an Rights by a Covenanting state 
to the deti1iment of an individual or c;:. .. ou:;_1 of 1nd1vidua1·s who; at the ti:-1e of. 

the alleged violation, uere within the jm"isdiction of the said State.· In case · 

of complaints or petitions from orcanizations, the rules should 1pi-ovide -that 

communications from national organizations should. be receivable if they re::.'er to 
. . 

violations allegedly coill!llitted within the jtirisdiction to which they th~elves 

belong, while international organizations would. no't be subject to this lin:dtation. 

Exhaustion of locel and diploma.tic remedies 

· 'In the exercise of ·his disci·etion 1rlwthor or not to. institute :proceedings 
. ' ' ,• .· 

before the Commissions, the United Nations Attol"Il.ey (Colllilliss1oner) should not 

be l1mi ted by a strict requirement of the exhaustion of local remedi~s since the 

latter, as demonstrated by experience, m.c;ht cause undue hardship to the ,ironged 

individual or group of individuals who miGht have to spend. years in lltica,tion 

before dome a tic cons ti tutionn.11 adrn:lnistra ti ve, claim tourts, etc., before the 

former could seize the international Commissions of ti'1.o case. The same applies 

/to exhaustion 
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' ' • • . . t . ~ • • . • 

to e:xha.ustion Of diplOIDat1c remedies.· 
. ' . 

Posttion before C::inr.n .. -t.osions 

The:Unitcd. Nations -!).ttorney- (COLJ?nir,r•ioner) ·at the reg:tonaJ. level 1rould 

seize the Becioual. Colllilliss~_cn of a c1:1.se by fiJ.:~ng a docum'3nted rog_ueat to . . . . 

ineti t\tto proceedings. Shot·J.d such a request be rejected., the Ur.i ted !;"a.tiono 

Attorney (Commissioner) '!OuJ.d. hn,ve the rid1t to appeal _to the Ce~tral. Comn:isaion 
. . . .. . 

which, before .decidiµs on .the appeal, voUld hear the Attorney_..Ceneral · (HiGh 

Commissioner). It would. have the riGht. to: ord.er the Regional Colllllliasions. to 
\ 

ins ti tuto proceedings if'· the_ appeal is. sustained.,. or conduc.t such :proceedinaa 
. . ·. -

itsel:r. 

In addi.tion to the right t_o a,ppea.J. a rejoction by the ~egio:nal Collllirl.asion, 

the United Nations Attorney (C~~sionerf :7ould ~ve the r1@lt to· appeal 

specified interlocutory and. procedt:l:'t\l oxi:31•s and rulings, as well as the mmrd 

of tho Recf.onal Commission. They w~ulcl aioo .heve the. right to dos.1st from the 

prosecution ·or a case by a deol.ara-tion t"'O. t.¾e Corcrn1ao1on before which the case 

may be pending at the time. 

In ·such :proceedings, the United No.tions Attol"ney, (Co~ssioner) ~t both 

levelo, lrould. enjoy the same po.a1t1on and procedural rights as :a State., l)nrty to 

e. dispute before the lntornational Court of Justice. As a rule, ad.vocacy ·before 

the Regional Comniasion would be incumbent U]?On the United Nations Attorney 

(COillilrl.ssionor) at the regional level;_ advocacy before the Central Conuniss1on 

wouJ.d be incumbent ·upon the Attorney-Gonero.l (Hiah, Conmtl.ssioner). Ro1rever, the 

lo.tter should. aiso have the. r1{3ht to 0.].)].1es.r before the Reaionn.1 CO!!lilliaoit>ns nt any 

stage of proceedings. In the course of tho prococdingo before the Collltliasions, 

the Urrl. ted. rrationo Attorney {Conmrl.esionor) ,rould., either in his O'\m richt. o~ by 

de1e~t1cn at the opt1-on of tho CaYl'ldam.or.ti2 uxercioe certain funct!ono of 1nqu.try 
. . . . , '• . 

and 1nveat1Gtl,t1on, . 

FinoJJy, the Attorney..Cenero.l (IIic;h Coi:mssi?ner) might ~e ~ntrusted with 

e~neral superviB?l'Y functions over the domeotic implementation of the covenanted. 

ob_ligations, 

~lection 
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As to the mode of election of the uL:ited. Nations Attorney (Commission.er), 

at both levels, several alt,or~:iativea r.:u..:;geat t:iemaelves. In the first place, 

they might be e1ected by tile States whi0h, at the time of election~ are iJarties 

to the Covenanto Another method. might be their election by one of several bodies 

of the United. Nations, either by the Security Council., or the Economic and. So.cial 

Council, or by the General Assembly, or concurrently by the Gonei-al Assetlbly and 

the States which, at the time oi' election are 11a.rt1es to the Covenant. rn· ca.ae 

of the latter, the el.ecti.ona should. be he-Jd ·aoparate~ by each of the two bodies, 

with a majority of two-thirds of those l)l"esent and. voting required in each.: - -
Analogies 1rltll M.url.ci:pa.l law 

The le.at chapter of the Memorandum discusses the :position of Attorney-General 

or Public Prosecutor in the various lecJ.J.. systems • 

......... 




