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FLAV OF LUGISLATIVE SUUDIFS CN THE DETENTION G ADULTS AWATTING TREAL

. An international tenier.oy to provide guaranteee Wi th regard to . ,‘
pereonal freedom a8 well s the other human rights kas lately become =
manif‘est. The Decla.ra.tion of Human Righta ‘has already been dram up but
1n a.n unrealistic form. h v ;
2 It is particulerly in respect of detention pending trial that the”
prOtect.ion of personal freedom should be guaranteed 1nternationa1],y ‘While
this type of detention is, in fa.ct necessary for criminal procedure, -1t haa
eive!x rise to serioua violation of man's personal freeaom.‘ Stich violastion hes s
occurred e.t all times and in all pla.ces, and for that reason the international L
regnlation of the institution of detantion pending tria.l would serve a ugeful . o

-

o

purpose .

~ Detention pending trial, throws into relief two conflicting

; interesta .- the social and the 1ndividual., In other worda, from the point of
view of' sub.jective law and that of athics, there ‘is e clash between the gocial
right to defence againet crime and the’ ‘pight of the individusl to hig’ - 7=
personal freedom and his ethical ;mperty namely the dignity of the human -
yereon;;~ Aif;g:;é?ﬂé‘i'efore & conflict of prc)perties siuilar to that occurrint,
in the casg nf the istate of necessxty 1R criminal law. In detention: pendlng
trrl]glc h elve‘x‘ the confllct is a 1egislat1ve one which the legielator must

yaolyee w;aisqwxrs(hution he may provide for this conflict of interests, the
infurahgo personal 'freedom from deténtion pending trial imposed by the ccmpetent |
&élent of the Sta.te will be 8 lawful act, ‘enlike the act of* ‘thé state of | ‘ :
necessity which 18 still 111078 a"thoush 1te acent 18 not lisble- o " SR .
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A legislative atudy on detenticm pending trial should in our -
opinion, be along the following lines:

1. Difforent types of detention Jendiﬁg_ trial

First it nwust be determined whether only one type of detention
percing irial should be recognized or, on the other ‘hand, whether two or more
Wyrse wwuld e appropriate. In certain codes of criminal procedure (including
the German Cods) there 1s only one kind of detention pending trial. In other
codes (incl uding the French Code) there are two, the more serious being
detention pending trial by warrant of arrest, that 1s, iuwprisonment durins
the investigation prccesdin 8, and the lees serious, detention pending tﬂ&l

2. Cases of 8res al de..e'xtio ‘_Jem.i*lg trial

In the. matn, this would mean detentlon pending trial in cases of
disturtance, riot and other offences in which meny persons participate, when the
guilty persons cannot be discoverod immediately. The gquestion here is to
determine whether in such cases the examining magistrate should have the pover
to arrest suspects in the lmmediate vicinity of the sceme of the disturbance,
end, after interrogation within the prescribed time limit under what '
conditions he could detain the pending trial. One such condition miehta for
example, be that detention during the 1nve9t15ration could be ordered.

fnother special case of detention pending trial might be that the
exanining magistrate for the place in which the criminal offence was
commi tted would, for the purpose of investigation, prohidit any person in
respect of whom he deemed such prohibition necessary from leaving the plece . for
& period of one.or two days, with the power were that order to be disobeyed, to
arrest the person for the purjpose of 1nvest1g,at.ion and, 1f necessary ) P‘mi"h
him by iwmposing & fine,

3. Conditions for the epplication of detentlon pendinp trial

Where the sacrifice of pereonal freedoun 1n the interest of crimin&l
proceedings, is recognized by the 1egiglator, applying :}n this case the.BOIUti‘m
of the legislative state of necessity, such sacrifice ohoul'd naturally be
kept within the bounds of strict hecessity, and should thus bé regquired
only if inevitable.  This appears obvious yot it is not, and neven has been,
sufficiently teken into account by the 1egielatora who often consider only
~ the general 1nterest which in this case 18 mieunderstood.
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SiE ia ,The ]‘.Sw“uiusﬂt glearly stipulate the conditions-in:which detention
pending tria.l seemns inev;itabie 'co faéilitate the' hearing:of sdtnesges and the
1nvestiga'cion uf criminal cases. It ‘would tiot be ‘suffictent,. exoept perhaps
for the most e°rious crimes, merely ‘to indicate, for- example,: the - types of .
penaltios tl"ac havg to be impnsed t,o ena‘nle detention pending trial to.be , .
oriered, as is the case with chriain codes. Theieatsse’ srresty ghould be | |
enumerated precisely end fully, so that, so far as possible, false. .
impisonment and the possib;lity of differing interpretation concerning
their a’PPl;LGa.tion mav be avoidea. .The various codes of crimingl .procedure
Show wvide givergencies on thie point. and are gz'eatly in need of international
unific,at,ion. - o o N S R R T T
’-l'." Aut.hority coApetenb to oider detertion pending trial . . ,;_},\
The great majority of codes attribute such:‘compgtsnce only to the .
examining wegistrate. The public prosscutor has no::authority-in the. mat.ter.
Aﬂ, however, there are countries in which this rule is not recognized, there
should be an international regulation on . the subJject. . o

Moreover, it shanld be determined in what specisl cesss a warrant
for detention pending trial may be issued by e magistrate who is not normally
competent to do 80 or even by a police authority (in cases of urgency
for the proceedings).

5. Compulsory and optional detention pending trisl

In view of the state of the different codes, it muat be detarmined
whether in certain cases detention pending trisl should be compulsory for the
examining wegistrate or whether the measurs should in general be an opticnel
step in the proceedings. According to certain codes, it is unconditionally
compulsory in the case of criminal offencss, if the penalty lmposed is death
or penal internment for 1life or if these penalities are imposed with

alternatives.,
6. Detontlon pending trial in relation to the division of offences

N R R

into more or less serious offences.

The declsion must be whether detentinon pending trisl should be
recognized only for crimes in general or under certain conditions, or also
for offences in general or under certein conditions, or even for contraventions
in certain cases (for example, whether committal to a work imstitution may

be ordered). _ /1. Arrest procedurs
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7. Arrest procedur

RERAE

The question here 19 to determine the obli oation to 1nterroeate the . .
accusnd and the tiue lim:.t within vhich this should Ye dpne, the form and
contents of the warra.nt for érreat; its notification to _the_accused, the
time-1imit {or such not.ification, the obligation to issue a copy of the

warrent for erreat and the tume- liuﬁ+/ that o'blj.gation should
be diecharced.

8. Grounds for anpeal

1‘he question to be settled 15 “the right of appeal of the person
detained pending tmial, the time- 1imit for the exercise of such right, the .. .
aut.hority (the court) competent to take a decision in the matter, the duty .
of the examiming magistrate 1f the accused has not availed himself of his
right of appeal within the specified time, to send “the- warrant for arrest &s
a matter of routine .(to the court). .

- July 1950'}' o | o (sigied).l (.Prc_:feels_'qx_'),T,hQFﬂaS Givanovitch. .





