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PL.AN OF' OOISLA~'l'"'!E ·s•11UDIES Q"i TRE DETENTION OF 'ADUt'lS AWAIT!NCl TnIAt : ~ 
. . . An international tendency to pro~!de guarantees with 'regard to 
. . .. ~ . . . . ,. 

__ ~~~o~~l ft-eeciom a.a well ae the' other human r1(3hta !!ae 'lately· become 
'ma.n1:rest~ ' Th~ D~clarati~n of Human Rights' has ail.'eady bean. draw up~· but ·-~ ·~ ~- .. 
in_ an \mjealis~i~ form. ·. . •:•· ., . '' -·~: '_.. 

t • . ·~ • ' ... • • ; • • . . • • • "- . . 

. ;~ is _particularly in respect of detention ·pending trlal 'that· the;:, ,' 

protection' of personal freedom aho~ld 'be· guar.anteed in~rna.t1ona1iy. -·Wh1ie 

thla .. ty~ of· de~e~tion is, in ·fa6t; ·~e·c:esaary ·for cr1mt'na1 procedtll"a:,'·!t ~a' , 
sive-n riae 'to ·ae;io~;a violation of ni~••e personal-freedom~ Stich tloiatlon:has 

,/ ; · .. ~ ~. ~ ,. ' . . : . . . . . . . . ' 

occ_u~ed at all times and· in all plac·es, and for that reason the interna.t:torial 
t~- _., ~ · ;· . r . • , . 

regulation of the institution of deteii"t1on pending trial' would serve a neeful 

tiurroa~. 
•. ~ -~ . - , . : . . , . . : . . . ~ ''• . . . . . . ... 

.. Detention ;pending trial, throws 1n·to relief two c'onflletitig · 
• ~ 1 

interaata _ .. the social and the indi vidlie.1; In other words, from, the point· of 
• • • : t : • t • • • • ..... • • ( • . ' . 

Vie~ o:f eu.bJecti ve la~ end that of othica, there is a clash betwe·en the eoeia:l_ 
:right to dQfence againet crime and the ·,rlr.ht of the. individual to his: ., ...... 

P3ra0nal freedom and his ethical p,.Op'9l"ty namel.J' the ~igni ty' of the· human 
i. ~.!-~,~J_{i~;~ tb~~•efore · a conflict or· ·pr~pert:i.~s a11111.·1ar to that occurrill(l 

. . . . ; .. ' ( . . . . . . . . . . .. . 

fn the case of the jsta.te of riecesai ty Jii criminal law. ln ·ae'tention· 1>endlng 

tr~tfl.q. :t~J~~~-,. th~ confllo·t fa a· 1agielat1 ve ·one~ which the legtel.ator must 

o tl<>lf\t9 Hl}p.$qli.tfrsJiutio:i he 'ma,y· provide··-i·or this c'onflict of interests, the· · 

inf ~-f!J,J -ii~laonai tfi;ae'a6m ·r~om de tent!'~ rena1rte trial imposed· by the competent 
agent ~f the Statk,· Wi.ll. be a ·1a~til e.c·t·, \miike the act· or·:tb~· state of 
neoe~e1ty- which 'is ~till. iU~e~l-alth~ush its 8{_,~nt 1rfnot·~1able-'to· .·· 

' / •• I : •• ". 'f '. ·, ' '" ' ' .. ·, : ? t ·- -~ • 1r ~ ·~ l •• - • • • 

puniahtr.e.nt •. ·.-:: ·. . }A. l~(t1:a1at1ve. 



A leg1elat1 ve study on detention pending trial should, in our 
opinion, be along the following line a: 

1. Plfforent t;n_ea of detention penchhg trJ.!._l; 

First 1 t tcuet be determined whether only one type or detenti,on 

Jl8D-!i~ 'h-ia..:. ~~ould be recognized or,· on the other hand, whether two or more 

tJ~·~:: ~.:uld 1;e approp1--1ate. In certain codes· of ·criminal procedure (i,ncluding 

the Gcr.n.1.1~ Coda) there is only one kind of detention pending trial.' In other 

codee (including the French Code) there are two, the mor~ serious being , 

detentiO!l ~n11na tl"L-d by warrant or arrest, that is; imprisonment .dur1~ 

the investigation prcc"edin3a, and ~e lee~ serious, detention pend!~ trial 
by warrant of coi:::m1·:-.-.:~;:t, t~t 1&· 1Tri!)riaontle":'l't during the heari~g of w1 tneeses. 

2. Cases of SJ:?!:•J:!.al ~~i1,2!l peri.c~in~ tr~ 
In the. main, this l.-Ould_ n:ean detention pending trial in cases of 

disturbance, riot and other offer.ces in which many persons participate,· when the 

gw.lty persons cannot be discovered immediately. The question here is to 

determine whether in such cases the examining magistrate ehouid have the power 

to arrest sus11eeta in the 1tnmed1ate vicinity of the scene of the disturbance, 

end,· after' interrogation w1 thin the prescribed time llmi t under what 

conditions he could detain the pending trial. One such conc"\1 tion might, for 
~.mmple; be that detention during the 1nveetigat1on could be ordered. ' 

Another. speo1al case of detention l)endlng trial might be that the 

examining magistrate for the place in which the criminal offence was 

committed would, for the purpoao of investigation, prohibit any person in 

respect_ of ·whom he deemed such prohibi t1on necessary from leaving the place for 

a per1 od of ol\e . or two days, wl th the ~wer were that or<l~r to be disobeyed, to 

arrest the i,ereon for the puri,oso of investigation and, if necess~y, punish 

him by imposing a fine. 

3. Condi t1ona for the ..!!:El!li~~-2!, detention :re,E_ding tri.!:,! 

Whe:re the aacrif'ice of IJel'Ormal freedom i~ the interest of criminal 

proceedings, ia rec~gnized by the legislator, applying ~n this case the_solution 

of the legialati ve atate of neceeai ty, such sacrifice should naturally be· 

kept w1 thin the bounds of strict nec~ssi ty, and should thus be required 

only if 1nevi table. - This appears obvious, yet 1 t ia not, and neven has been, 

eui'f1c1ently taken into account by the_ leglalatora, who _oft~n consider only' 

the general int~reat, which in thia-~aae ·1a misunderstood. 
/The.law 



E/CN-.';/AC.'·,~ /L., i1/ A/id. 5 
Page 3 · · · · , · · · ·. 

•: ,; , . , ; ,, ,, ~-e, 1l:9:w _must clearly stipulate the_ cond1i1-gn9:, in ;:which. de.tentio~ 
. .) , . •' ..... l,,1.'r"' f'<f,"• t•-. , .• ,. .- . . .... - ..... • 

:pend1J?-~li:~1,~-~ ?.ee,_ms,~nev:t~al:>~~' t6 fa'6.i'litate the ··hear.tngai>:fl ,wi·tnes~_ea and the 

1n~eat~~~t19,~_,y(~
1
r1~001· :c~;es? rt' woiltd--not be :auff1ciont,,.except: perhaps 

f , • •', • ',.. : , 1\ •_' T· .'., -. ~ " '- • , • •• . 

fi)l" th~::~~~ ~~r;o~e. crime a; 'merely' to indicate~· tor· example ,-::the· tyres Qi'. 
... . , .. '. . ,.., ;·,. •!.\(-'. '. ,,.... • ... ~ .• .· . 

fer.:.a..J..ties tpo._c have to-·be ltnJ.\'1Sed..1 -w.'enable detention pending, trial to.be . 
.._ ; ~.;.,,._:!,\~ ~-:.~_:_:•.1:•,• .. i[,.,);·· .. , ....... ~- ~··; .i.· .. · •t. 

ore.area , as is the ca.s·e· . w1 th ·ct3rtain' cod.ea• . Tne i ea.~eae' arrestt ehould be 
•' ... '. 

enumei·ated. :precisely and fully, so that, so far as possible, false._ ... ,· .... :. 

im:pi~P,P.~nt B-!.ld .the posaiblli ty of differing .inter:Pretation .concerning 
""'. ' ' "1 • l '' · f ·•·\ t • ' 1. 

the1f:t~a:pplici~~1?n -~?·b~·-, a~of~ea;.- . '.Che Va.TiOUB codes ,of c:ri.mini:,.l .pl'()cedll1'8 
• 

0 

.. ,., ~ ,l • .l 1 ·.\'1-• }i) -·-~;. ~, ,'·.' ·.- . f • 

ah~_·:"!1~~ ,gi ver~encies on thfs' p61'nt, aru1 ai-e gree.tly in need of international 
un1:f-1··c.a·•1··0,n:--.··•._. .. , ·•· .. ;; '!': '•.:,·;:_: .-, · . . . 

~ f'•"·.'..·: ,; ... ·. 
:~ --·l , .... ·~.:r .. :- ••:i!l r~::.-r ,·~- -:·· · ... , .. ;;•. · · • ··; .. ,.,:·. 

'>; ·••~:·,.,,, 4~,.--,~t,ho.ritj, co~~E.t t({,ol•del" detention pending tri!:!_-. :· .· ,:.• ,. 
. . . ·-·~;; e{,~~t -~J6fi t;f\;:r codes· ,i.ttri b11te · suchi'compsta.rice .only to the;_, 

' . . ...... , 
examining magistrate. The public :prot'lec!.ltor'has·no· :authori:ty-in the matte,r! 

.i,J½3~;- .. ~~1Y~r1 , --~~}i'e ... ~e c_ountrie~ in which this rule is not recoe,nized, there 
• ,,I, • .·; '.~ ~ .... ':· •• • ,. ,· • : • i .. . . . 

should be en interna:tiona1· regulation on the subject.. .. :' . 

Mol:'eover, it ahorild be determlned in what a:pecial cases ~ warrant 

f'or detention pending trial mEcy be issued by a magistrate who is not normally 

co'all)etent to do so or even by e. lJOlice authority (in ce.ses of urgency 

for the l)Toceedings). 

5. Comru~L~...££lli'~~tention pending tr.!!! 
In view of the state of the different codes, ! t muat be determined 

whether in certain cases detention pending trial should be compulsory for the 

exam1n1ng tna{!istrate or whether the measure should in general be an optional 

step in the proceedings. According to certain codes, 1 t is uncondi ti on.alls 

compulsory :1n tho case of orim:1nal offences, if the penalty imposed 18 death 

or penal. internment for life or if these penali ties are imposed w1 th 

alterne.ti ves, 
6, Detention pending trial in relation to the di vision of offences 

into more or less serious offences. - The decision must be whether detent1im pending trial should be 

recognized only for crimes in general or under certain conditions, or also 

for offences in general or under certain cond.1 tions, or even for contraventions 

1n certain cases ( for example J whether commi tte.l to a wrk 1nat1 tution may 

be ordered)• /7. Arrest prQcedure 
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7. Arrest -procedure 

The question here, 1e to determ:tn.e the obl.1_gat1on to ,1nt~rrogate the:· .• 
accused and th~ time l!lrlt_ ~thin which thia should. b~_---d~ne,.· ~e fa~~ and .. 

;· . . . - .. · ., . . . . . . . . . 
contents of the ~-ra.'"l.t for arrea_t, 1 t13 nptification to the_ BiCC:ueed, the 

..• ' . . • . • . '·· .t • ..- . 

time-limit for euch n?t1flcat1on, the obHga.t1on to issue a. copy of the 

war-rant for arrest end·, the' ·t1~-llm.i t,/i}~nthat ·ol>i,tga~ion __ should 
, • • , • , ' ,• , ., , ' ' ,, I I., 

be diechai.•eed, 

8 •. Gro~ds· for appeal. 

ihe questi~ to be settied :i~. the right <>f appeal of tlle peraon 
.,.. : 

detained pending trial, th~ time-lim:1 t for. th~ e~ercise of such. right, the 

auth~ri ty ( th~ co~t) com;etent. to take a .decieion in the matter, the_ duty_. 

of the examimina magistrate, if. t.'le accused hJ.a m~t availed himself o~ his 

right of e.ppeal_vlthin.:the ~i:ecified tlm~, ·oo· aen~ ~the·.werrant,f~r ar~eat as 

a matter of routine ( to the ,court) •. 
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