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I. INTRODUCTION 

1. ORGANIZATION OF THE SEMINAR 

1. Under General Assembly resolution 926 (X) and Economic and social Council 
resolution 605 (XXI) on advisory services in the field of human rights, the 
Government of Japan invited the Secretary-General of the United Nations to 
organize a human rights seminar in Tokyo on the role of subst~ntive crir.1inol 
law in the protection of human rights, and the purposes and legitimate limits 
of penal sanctions. The Seminar was held f'rom 10 to 24 May 1960. 

2. The participants at the Seminar were as follows: 

Australia 

Mr. Norval Ramsden Morris, Dean o:f the Faculty of Law, 
Adelaide University 

Cambodia 

Mr. Douc Rasy, First Secretary, Permanent Mission of Cambodia 
to the United Nations 

Ceylon 

Sir Susanta de Fonseka, !Jnbassador of' Ceyl·on to Japan 

China 

Mr. Han Chung-mo, Adviser to the Ministry of Justice and 
Professor of Criminal taw at the National Taiwan University 

Federation of Malaya 

Mr. Mohamed Suffian bin Hashim, Solicitor-General 

Hong Kong 

Mr. D.N.E. Rea, Acting Principal CrO'W'n Counsel 

India 

Mr. Asoke K. Sen, Minister of raw 

Indonesia 

Iran 

Mr. Sutan Abdul. Hakim, Judge of the Supreme Court of Indonesia 

Mr. Mohammed Sorouri, Chief Justice of the Supreme Court 
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Mr. Seiichiro Ono, Special Adviser to the Minister of Justice; 
Mr. Juhei Takeuchi, Director, Criminal Affairs Bureau, Ministry 
of Justice; Mr. Saizo Suzul~i) Director, Civil Liberties Bureau, 
Ministry of Justice; Mr. Masaru Higuchi, Director, Criminal · 
Affairs Bureau, General Secretariat of the Supreme Court; 
Mr. Kiichiro Ohtsuka, Japan Federation of Bar Associations 

Nepal 

Mr. Shambhu Prasad Gyawali, Attorney-General 

Nev Zealand 

Mr. H.R.c. Wild, Q.c., Solicitor-General 

Pakistan 

Mr. Mohammed Munir, N.Q.A., Fonner Chief Justice of Pakistan 

Philippines 

Mr. Enrique Fernando, Associate Code Commissioner1 
Department of Justice 

Republic of Korea 

Mr. In Koo Moon, Chief of the Prosecuting Administration Section, 
Ministry of Justice 

Republic of Viet-Nam 

Mr. Nguyen Luong, Minister of Finance and Professor at the 
Saigon I.aw School 

Sere.,;ak 

Mr. l'bilip E.H. Pike, Q.c., Attorney-General 

Singapore 

Mr. Ahmad bin Mohamed Ibrahim, State AdYocate General 

Thailand 

Mr. Sanya Dhannasakti, Senior Judge or the supreme Court 

The alternate participants were as follows: 

India -
Mr. _P.K. Banerjee, Charge d'Af'faires 
Indian .Elllbassy, Tokyo . ad interim of India, 
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Iran 

Mr. Nasser Yeganeh, Director, Legal Section, Ministry of 
Justice 

Japan 

Mr. Atsushi Nagashima, Chief, Juvenile Section, Criminal Affairs 
Bureau, Ministry of Justice; Mr. Tcmihiko Kambara, Chief 
Administration Section, United Nations Bureau, Ministry of 
Foreign Affairs; Mr. Takashi Machida, Chief, Crime Prevention 
Section, Safety Bureau, National Police Agency; Mr. Kinsaku Saito, 
Professor, Faculty of !;3.w, Waseda University; Mrs. Shigeko Tanabe, 
Professor, Senshu University · 

New Zealand 

Mr. J .L. Robson, Deputy Secretary for Justice 

Republic of Korea 

Mr. Yang Moon, Senior Judge of the Taegu District Court; 
Mr. Kun-Ho Lee, Professor of Law at the I.aw College, 
Korea University 

Singapore 

~fr. s. Rajaratnam, Minister of Cul.ture 

Thailand 

Mr. Tanin Kraivixien, Chief of the Legal Affairs Division, 
Ministry of Justice 

4. The following observers from governments were present: 

Afghanistan 

Mr. Abdulla Nawabi, First Secretary, Embassy of 
Afghanistan, Tokyo 

Japan 

Mr. Yoshi tsugu Eaba, Vice-Minister of' Justice; Mr. Senjin Tsuruoka, 
Director, United Nations Bureau, Ministry of Foreign Affairs; 
Mr. Chuzo Hagiwara, Vice-President, Civil Liberties Workers' 
hSsociation of Tokyo; Mrs. Ai Ku.me, Attorney at LJ!W; 
Mr. Tadashi Hanai, Attorney at I.aw; Mr. Ryuichi Hirano, 
Professor, Faculty of Law, Tokyo University 

5. Of the non-governmental organizations in consultative status with the 
Economic and Social Council, the World Federation of United Nations Associations 
(Category A) was represented by Mr. Kosaku Tamura and Mr. T. Sri Ramanathan; the 
International Bar Association (category B) by Mr. Nobuo Naritomi; the 
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InterDStional Criminal Police Organization (category B) by Y.Jl'. Takahiko Kiriyama; 
the International Federation of Women lawyers (category B) by Mrs. Ai Kume, 
Miss Terrys T. Olender and Miss Purita Trajano; the International law Association 
(Category B) by Mr. Koichi Inomata; the Pan-Pacific and South-East Asia Wcn::en' s 
Association (Category B) by Miss Taki Fujita; the International Society of 
Criminology (Category B) by Mr. Ryuichi Hirano; the Interrational Coronission of 
Jurists (Category B) by Mr. Masaru Higuchi and M.r •. Jean c. Morice; the 
International League·for the Rights of V.an (Category B) by Mr. Tsuneo Kikkawa 
and Mr. Kinju Morikawa; the International Association of Legal Science (Register) 
by Mr. Nasami Ito; the World Federation for Mental Health (Register) by 
Mr. Shiro Takagi. 

6. Mr. Minoru Tsuda) Director, Judicial System and Research Division, Ministry 
of Justice, served as 2.dviscr to the Chairman of the Seminar; Mr. Tadahiro Hayama, 
Chief, Judicial System Section, Judicial System and Research Division, Ministry 
of Justice, served as conference officer; and Mr. Tcmihiko Kambara, Chief, 
Administrative Section, United Nations Bureau, Ministry of Foreign Affairs, 
served as chief liaison officer. 

7. The Secretary-General of the United Nations was represented by 
Mr. John P. Humphrey, Director, Division of Human Rights, United Nations 
Secretariat. Mr. John Male served as Secretary of the Seminar. 

2. GFENING STAi:IEN.Elli'TS 

8. _At the_o~ening me:tin~ on 10 M~y Mr. c.v. Narasi!Jha.n, Under-Secretary for 
Spe~1al Political Affairs in the United Nations Secretariat, and Mr. Hiroya Ina, 
Minister of Justice of the Government of Japan, addressed the seminar. 

3. OFFICEBS OF THE SEMINAR 

9• _Mr. Seiichiro Ono, Special Adviser to the Minister or Justice, was 
unanlmou~ly elected Chairman of the Seminar. The following were elected 
Vice -Chairmen: 

4. 

10. 

PRCGRAMME 

Mr. Asoke K. Sen (India) 

Mr. Sutan Abdul Hakim (Indonesia) 

Mr. Mohammed Sorouri (Iran) 

Mr. R.R.C. Wild (New Zealand) 

Mr. Sanya Dharmasakti (Thailand) 

The agenda of the Seminar was as follows: 

I. The function of criminal law and ~ 
with special regard to the T,rot Pt_rposes and limits of penal sanctions 

~ ec ion of human rights 
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(a) Relationship between the function of criminal law as a safeguard 
for human rights and its other functions; 

{b} Problems of legislative policy in weighing the interests to be 
protected by criminal law against the penalties to be imposed; 

(c) Should criminal law contain punishable offences, the definition 
of which does not contain a re~uirement as to the state of mind 
of the perpetrator such as intention, negligence or guilty mind 
(mens rea)'l; 

(d) The definition of insanity and the effect of insanity on criminal 
responsibility. 

II. Criminal law as an instrwnent for the protection of human rights 

How far and to what extent can substantive criminal law ensure the 
protection of human rights as set forth in the Charter of the United 
Nations, in the Universal Declaration of Human Rights·and in national 
constitutions? 

For example, examination of the following problems: 

(a) Penal sanctions against violations of privacy, including the 
inviolability of the heme and the secrecy of correspondence 
and "droits de personnalite11 ; 

(b) Penal sanctions against social discrimination; 

(c) Penal sanctions safeguarding social and economic rights, 
including the right to health and to education. 

III. The legitimate limits 0£ penal sanctions 

(a) Should there be capital punishment? 

The reasons for and against capital punishment - If capital 
punishment is retained, to ~hat tYJ?es of crime should it be 
limited - The question of' its limitation and application in 
the case of young delinquents and of women. 

(b) Are there any penalties deemed improper from the standpoint 
of the protection of human rights? 

(c) To what extent should criminal law restrict civil and political 
rights of persons convicted of crime? When does the disability 
cease and what circumstances can lead to the restoration of 
these rights'l 

IV. Future programme of international co-operation in the solution 0£ 
problems discussed at the Seminar 

Questions relating to promotion of research work, exchange of experts 
and fellowships, and publications, etc. 
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11. The Chairman and the Vice-Chairmen constituted the steering committee of 
the Seminar. The committee appointed Mr. Suffian and Mr. Morris to be 
rapporteurs. It requested Mr. Morris to lead the discussion en topic I;_ 
Mr. Gya;iali on topic II; Mr • .Munir on topic III; and Mr. Fernando on topic IV. 

5 • DOCUMENTATION 

12. ibe Secretariat arranged for the preparation and issuance of the following 
working papers: 

WP/A - Capital Punishment, by Professor Sydney Prevezer 

WP/E - Role of Substantive Cri.oinal I.aw in the Protection of Human Rights, 
and the Purposes and Legitimate Limits of Penal Sanctions, by 
Mr. Ryuichi Hirano 

13. The participants and other experts submitted the following working papers 
on the topics of the Seminar: 

WP/B - by Mr. Sanya Dharmasakti and Mr. Ta.nin Kraivixien (Thailand) 

WP/C - by Mr • .Ahmad bin Mohamed Ibrahim (Singapore) 

WP/D .. by Mr. In-Koo Moon, Mr. Kun-Ho Lee and Mr. Yang Moon {Republic of 
Korea) 

WP/F - by Mr. Mohamad Ali Hedayati (Iran) 

WP/G - by Mr. Seiichiro Ono (Japan) 

vlP/H - by Mr. Shri A.K. Sen (India) 

'WP /I - by Mr. , Han Chung Mo (China) 

YtTP/J .. by Mr. Norval Morris (Australia) 

WP/K - by Mr. H.R.C. Wild and Mr. J .t. Robson (New Zealand) 

WP/L - by Mr. Mohamed Suf'fian bin Hashim (Federation of Malaya) 

WP/M - by Mr. Shambhu Prasad Gyawali (Nepal) 

WP/N - by Mr. Ramon c. Aquino (Philippines) 

WP/0 - by Mr. Phouvong Phimmasone {Laos) 

WP/P - by Sir Susanta de Fonseka {Ceylon) 

14. This report vas adopted by the Seminar at its 
17th meeting on 23 May 196o. 
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6. CLOSING CEREMONIES 

15. The closing ceremonies took place on 24 May 1960. The Seminar was addressed 
by Mr. Yoshitsugu Baba, Vice-Minister of Justice of Japan. Members of the 
Seminar expressed their appreciation to the host government and to the United 
Nations for having organized the present Seminar and for having provided an 
opportunity for such a fruitful exchange of views and opinions. 
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II. TOPICS DISCUSSED 

THE FUNCTION CF CRIMINAL LAW AND PURPOSES AND LIMITS OF 
PENAL SANCTIONS WI'I1:1 SPECIAL BE.GARD TO 'IRE PRO'lECTION 
Cf HtJtvf.AN RIGHTS 

(a) Relationship between the function of criminal law as a safeguard 
for human rights and its other functions 

16. The Seminar opened with a discussion of the difficult balance between the 
social protection functions of the criminal law and the need to safeguard 
individual human rights. It ~as recognized that the criminal law allowed the 
State the greatest forces that it could bring to bear on the individual citizens; 
that this power was essential to the continuity and cohesion of the State; 
but that there were great dangers in the exercise of such power if due and 
anxious regard for individual human rights was lacking. 

17. Participants were agreed that in striking the balance between social 
protection and human rights, the social circumstances of each country must 
constantly be borne in mind. What would be a just balance for one country might 
be entirely inappropriate in another because of its different state of 
development socially, politically and economically. With this qualification in 
mind, there Yas no dissent from the proposition that the rules of criminal law 
must strike a just balance between the rights of the individual to life, liberty 
physical integrity and the protection of his property on the one hand, and the 
rights of the State and its citizens as a ~hole to social stability on the 
other. 

18. Participants were of the view that the criminal law safeguards human rights 
in two ways: 

(a) by punishing, and therefore seeking to deter, infringements of 
human rights by individual citizens and by governKent agents and 
instrwtentalities, and 

(b) by itself, in its substantive and procedural rules and their 
imple~entation, avoiding undue interference with h\llllan rights in 
fulfilling its important social purposes. From this second principle 
there flowed most of the great precepts of all developed systems of 
criminal law - nullum crireen sine lege; nulla poena sine lege. 

19 •. 'n:1e.general purpo~es of criminal sanctions were discussed and the 
possibil~ty was recognized t?at in all its functions - retributive, deterrent, 
reformative and educative - it was possible for the criminal law to be defined 
and ~pplied so as to conflict with human rights. Any one of those purposes 
carried_to extrerees could lead to serious and unjustified infringe t ~ 
human rights. rren so~ 

20. There was protracted discussion on the following questions: Was there 
a conflict between effective social control and the protection of human rights? 
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Was such a conflict apparent or realt • Were their respective needs mutually 
contradictory and what.principles should guide each country in striking its 
own balance between them? 

21. The discussion made it clear that the balance between social control and 
human rights :would vary with the social stability of the community; but there 
was general agreement that it was undesirable to exagger~te the demands of 
social control, it being recognized that the criminal law was, after all, only 
one of several techniques ~f social control. 

22. The majority of participants were of the view that there was a real and 
continuing conflict between the demands of social control and the need adequately 
to protect individual human rights; either, it was felt, could.be carried to 
extremes. Considerable agreement was expressed to the view offered by a 
participant of Japan who stressed that criminal statutes should cover only the 
minimum necessity of the social threat and that punishments prescribed by the 
criminal law should be both humane and proportional to the gravity of the offence. 

23. The question·was raised whether one could, from the standpoint ot 
substantive criminal law, talk of an "unjust punishment", it being suggested 
that all that one·should consider was whether punishment was legal or not. 
Participants were of the view that, though this might be correct from the legal 
standpoint, it was essential to take a wider perspective by which punishl:tents 
could be regarded as "unjust" on sociological and humanitarian grounds, and in 
particular if they were excessive in regard to the exigencies of the threat that 
the crime and the criminal presented_to society. · 

(b) Problems of legislative policy in weighing the interests to be 
protected by criminal law against the penalties to be imposed 

24. The link between the previous topic and the :roatters arising under this 
beading was stressed and discussion was concentrated on the relationship 
between legislative, judicial and administrative bodies in determining the 
punistm:ent to be inflicted in any given case. The whole discussion was based 
on the assumption that even if it were difficult accurately to define "Just 
punishment" there clearly could be an "unjust maximum punishment" both with 
respect to a given type of crime and with respect to a particular offender. 

25. There was a lengthy discussion on the question whether it was desirable 
for a legislature ever to fix the minimum punishment for any given type of 
crime and there was an exchange of views on how mandatory minimum punislutents 
had worked out in various countries represented at the Seminar. 

26. There was a tendency for participants to prefer that the legislature should 
establish the maximum punishment for any given offence, and then allow a wide 
discretion to the trial judge to fix the actual sentence in each case. 

27. Tbe wisdom of allowing some discretion in a parole board or similar 
administrative tribunal as to the actual date of release of criminals sent 
to prison was discussed, and information was supplied by those countries where 
such a system applied. 

/ ... 



. . th discussion on this topic was that the 
28. The general vie~ emer~ing ;rom. ~ments in accordance vith the gravity 
legislature sboulddt fhix :~:: :hi~~n~: presented to the community at the given 
of the offence an e . · · um punishments 
time that the legislature should not ordinarily set up minim d th t for 
but S,hould allow a sentencing discretion to the trial judge, an _a b d t 

ld b in an administrative o y o certain types of prisoners there shou e power 
fix the exact date of release. 

(c) Should the criminal law contain punishable offences, the def~nition 
of which does not contain a requirement as to the s~ate o: mind of 
the perpetrator such as intention, negligence or guilty mind 
(:mens rea)'l 

29. Note was taken of the historical developffient by wbich the criminal
1 

law 
had in recent decades come to be used for purposes of establishing min ffium 
standards of public health, marketing, education, labour conditions, and 
trade practices - the whole developrr.ent of "public welfare offences". It 
was recognized that associated with this development there had been an increasing 
tendency, certainly in the common law systems, to create "strict liability", 
that is to say, the possibility of criminal convictions in the absence of 
intentional, reckless or negligent wrongdoing. 

30. Participants from several countries whose legal systems had their roots in 
the European civil systems stressed the theoretical proposition in their legal 
systems by which there could be no criminal liability without intention, 
recklessness or negligence; but most went on to point out that, in practice, 
even in legal systems having this origin, there were developing elements of 
strict liability. 

31. Members of the Seminar were agreed that strict liability was necessary to 
deal With certain social problems. An endeavour was made to classify and 
discuss those types of social welfare problems in which it would be undesirable 
to cast on to the prosecution the burden of proving mens rea. In matters of 
health, labour regulation, industrial safety, housing, and in times of national 
e~ergency, such strict liability seemed unavoidable. There was, however, a 
clear desire on the part of all participants to limit strict liability as much 
as possible~ 

32 • Four methods were discussed by which even where "strict liability" was 
appropriate, sorre of its occasional injustice to the individual might be 
removed. These four possible ameliorations of the problem were: 

(a) the "third_party procedure" as developed in certain United Kingdom 
statutes, by vhich an accused person might escape liability upon proof 
of fault in a third person not under his control; 

(b) statutes which allowed the accused to escape liability if he could 
prove that the offence vas committed without bis connivance or knowledge; 

(c) the suggestion in the American Law Institute•s Model Penal Code that 
a new category of'offence, to be called "violations", punishable only • 
by fine or forfeiture should be established. · Such a "violation11 would 
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have no subsequent significan~e in criminal or civil law or for purposes 
of licensing or trade regulation; 

(d) that mistake of fact should be a defence available to the accused 
even in cases where "strict liability" was thought.legislatively necessary. 

33. Considerable discussion centred around the mistake of fact defence to 
"strict liability". It was pointed out that to allow this defence would take· 
the whole problem out of the area of "strict liabilitytr, but on the other band 
several participants were of the view that it would be legislatively desirable 
to allow the offender to escape liability if he could prove affirmatively on · 
a balance of probabilities that he.reasonably believed in a state of facts which, 
if true, would mean that he committed no offence. It was suggested that this 
solution might not encroach upon the needs of the State adequately to regulate 
certain types of community activities and yet might allow the morally innocent 
accused to escape liability. 

34. Despite the substantial differences between the legal systems represented 
at the Seminar, there was a large measure of agreement both on the need for 
"strict liability" and on the desirability of curtailing its operation so far 
as possible and allowing the morally innocent accused some defence provided that 
the burden of carrying that defence lay upon the accused. 

(d) The definition of insanity and the effect of insanity on 
criminal responsibility 

35. Participants stressed the close relationship between this problem and the 
degree of developEent of a country's Eental health services. It was pointed out 
by the discussion leader that in many countries in Asia the prison systems 
were better developed than the Eental hospitals. This was clearly closely 
related in practice to the problem being discussed. 

36. The relationship between this defence and the existence or non-existence 
of capital punishment in a country was also noted. 

37. Participants agreed on the tendency of the various defences of insanity 
in their respective countries to concentrate on the offender's ability to know 
what he was doing and that it was legally or morally wrong. There was general 
agreement that it was desirable to go beyond this stress on knowing and to allow 
some room in the defence of insanity for the accused's lack of capacity to control 
his actions. There was protracted discussion on the best means of achieving this 
result. 

38. Several participants stressed that this issue was ultimately a legal issue 
and not a psychiatric one, it being for the law to determine who were accountable, 
who were responsibl~, under law. It was recognized that in deciding on this 
issue psychiatric information was of the first importance, ~ut it was agreed that 
in the long run the duty of defining this defence was one ~or the law. 

39. Several participants stressed that because there was no clear psychiatric 
line drawn between sanity and insanity, the task facing legislatures and 
courts alike of drawing such a line for purposes of this,.defence was a difficult 
one. 
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. h d t. e of Diminished Responsibility 
~o. Attention vas directed to the S~ati~~er ~~i:1 ~octrine, a person accused 
adopted in England and Wales in 1957 b 1 . db the jury to have 
of murder, whose responsibility :or his ac~ was se ~~v~t b~ convicted of 
been substantially affected by his ~en~a~ ~llnes ~-nJ.y Many were of the view 

~~:l~~~:t:~c!~:~:a~o~id~;~;rt~~dt~~~1 ~e~ng:c~~ra1 suff~cient solution of the 

problem. 

4l. There was a lengthy exchange of views on the question o~ whether, in countries 
following the common law system, the ultimate burden of prooi in the defence of 
insanity should be cast on the prosecution or on the defence. 

42. There was general agree~ent that as an imrrediate prac~ical_ste~, in so far 
as a country's financial and technical resources could achieve it, it was of 
importance that there should be an adequate psychiatric examinatio~ of all 
criminals who were thought to be or to have been gravely psycholog~cally 
disturbed. It was suggested that only thus could knowledge essential to a 
·proper formulation of this defence in each country be built up. 

43. Throughout the discussion of this topic, there was a helpful exchange of 
information on how the defence of insanity operated in the various countries 
represented at the Seminar. · 

2. CRIMINAL IAW AS AN INSTRUMENT FOR THE PRCIJ:ECTION OF HUMAN RIGHTS 

How far and to what extent can substantive criminal law ensure the 
Erotection of human rights as set forth in the Charter of the United 
Nations, in the Universal Declaration of HUlllan Rights and in national 
constitutionst 

44. Participants were first invited to say how a country could implell!ent the 
Universal Declaration of Human Rights in an effective way. They were agreed 
that substantive criminal law in all COWltries represented a balance between 
the need to protect the interests· of the community and tbe need to protect 
the interests of the individual. They heard that in soITe countries human 
rights were incorporated in a written ccnstitution and individuals aggrieved 
by the infringeffient of such rights either by the State or by a fellow citizen 
could have recourse to the civil courts for their remedy. Some countries, 
however, had no written constitution and in those countries the protection of 
human rights was implicit in the law. It was generally agreed tbat the 
incorporation of human rights in a written constitution was not in itself 
necessarily the most effective way of safeguarding such rights. 

45. Gorr.e participants thought that the best safeguard of human rights was the 
quality of the personnel of the governn:ent, particularly the personnel of its 
agency responsible for the enforce~ent of law. If the govern~ent were tyrannical 
and regarded the interests of the State as always paramount, the best constitution 
in the world would guarantee nothing to the citizen. If, on the other hand, 
the personnel of the governrr~nt ~ere animated by the ideals of tte Universal 
Declaration of Human Rights, there would be little risk of infringerr.ent o! such 
ri~h~s. The existence_of such a government depended on the education of public 
opinion, and that required a strong Opposition and a free and courageous Fress. 
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Several participants stressed that tbe Universal Declaration of Human Rights 
was an expression of ideals and all should strive to promote respect for those 
ideals not only among the people but also among their governn:ents. 

46. The question was also discussed as to the remedies which should be 
available to an individual whose human rights had been infringed. Some 
participants expressed the view that penal sanctions should be available to 
punish infringers of such rights, though it was admitted that the infringerrent 
of some of those rights could not be followed by penal sanctions in sorre 
countries. It was thought that where penal sanctions existed, particularly 
against public officials who might infringe human rights, the mere existence 
of such sanctions was enough to deter. 

47. Some participants expressed the view that substantive criminal law was not 
enough in itself to provide adequate protection. The object of penal sanctions 
was to punish officials who had exceeded their power, but something more than 
penal sanctions was necessary. Even if discipline in the administration improved 
as a result of penal sanctions, it did not help the citizen who had been injured. 
Citizens should also possess the right to initiate proceedings for monetary 
compensation. These might be instituted either in civil courts or through 
some other expeditious administrative procedure. If ready access was provided 
to courts of justice for the purpose of proceedings against erring officials, 
human rights would be respected. 

!18. In this respect, participants heard with great interest the Australian 
experience with Police Disciplinary Boards, consisting of the chief police 
commissioner and one or two leading citizens who sometirres were rersons with 
previous experience as magistrates. The board corrected any excess or abuse 
of power by the police and injured citizens had ready access to it. Its 
existence helped to foster the feeling that the police force was anxious to 
protect human rights and bad a sense of responsibility. 

49. Participants also heard with interest the functions of the Civil Liberties 
Bureau and the Civil Liberties CoDJDJissioner in Japan, the Civil Liberties Bureau 
in the Republic of Korea and the Civil Liberties Union in the Philippines in 
protecting the rights of individuals against excess or abuse of power. 

50. Sorre participants felt that the right of access to courts was not always an 
effective remedy, because very often injured persons rrade poor litigants. For 
this reason the additional administrative remedies which were available in 
certain countries were welcomed. Participants were informed that legal aid was 
available in some countries and hoped that such scherres might be extenied to other 
countries in the course of tin:e. 

51. The question was also discussed as to whether the injured citizen's remedies 
should be available against the State or against the offending official. The 
participant from Indonesia stated that in his country, no suit lay against the 
official and the injured citizen's remedy was against the State alone. In some 
countries the remedies lay against both the State and the official. Participants 
were generally agreed that it was desirable that there should certainly be a 
remedy against the State. 

/ ... 



h rieved individual had 52. rt was asked how a government agency tow om an agg . 
complainted could act aga~nst t~e gove~entt~~encye~~:~;:l:e:e~I·pr::~m-
articipants agreed that in their countries is pr 1 f 

~e Seminar heard with interest the sett~n~ up ;n the F~der~ti~~ ~~i~~ ~~~~aints 
an Anti-Corruption Bureau in the Prime Mlnister s Depar iren, 
relating to corrupt officials could be made without going through the usual 
channels. 

5} The Seminar heard with interest how the system of inquest of prosecut~on 
wo;ked in Japan and felt that the system created confidence among the public 
in the government's regard for human rights. 

(a) Penal sanctions against violation of privacy, including tbe 
inviolability of the ho~e and the secrecy of corres~ondence 
and "droits de personnalit~" 

54. The participant from Nepal stated that this matter stemrr.ed f:om article 12 
of the Universal Declaration of Human Rights. Two specific questi~ns were. 
discussed under this heading, nrunely, wire tapping and the collection of evidence 
by tape recording, 

55. Wire Tapping: It was generally agreed that wire tapping -was a ser~ous 
breach of human rights and should be permitted only under proper author~ty. 
The Seroinar was invited to consider the circumstances under which such authority 
might be given. In Australia, wire tapping without authority was punishable 
with two years imprisonment or a fine of £500 or both. Authority to listen in 
could only be obtained, first, from the Postmaster-General, by the staff 
operating the telephone system, namely for the purposes of repairs, etc., and 
secondly, from the Attorney-General when an application was made to him for a 
specific purpose by the Director of National Security. Participants were agreed 
that wire tapping was an odious practice and should be subjected to severe 
restrictions. It should be authorized only for the protection of national 
security and for the detcc~ion of serious crimes, particularly where the evidence 
would be difficult to obtain by other methods such as in cases of blackmail and 
kidnapping. Th.e question was then considered as to whether the authority should 
be given by a judicial or ministerial authority, and after protracted discussion 
it was generally agreed that expediency and the need for secrecy would make the 
seeking of Judicial authority impractical. Some participants felt that figures 
regarding the extent of the practice of wire tapping should be pu~lisbed, but 
all were agreed that such figures were difficult to obtain, as governments were 
reluctant to reveal them. 

56. It vas felt that the subject of wire tapping was full of sinister 
implications because it was carried out in secrecy. The censorship of letters 
in warti~e also constituted a breach of human rights, but such censorship was 
o~enly admitted by governn:ents. 

57~ Tape Rec~rdin~:. So~e participants felt that the tape recording of 
evidence by hidden microphones constituted a breach of human rights while 
others were of the contrary opinion. It was pointed out that tape ;ecording 
vas not in the saree category as wire tapping. If done openly it should be 
rcgardea in the same category as photography and might, in f~ct, protect the 
interests of the accused as it recorded faithfully the tone and contents of 
a conversation. Danger, however, lay in the possibility of tampering with tape. 
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(b) Penal sanctions against social discrimination 

58. Participants were informed that in some countries there was no social 
discrimination. The Seminar was generally agreed that the most effective way 
to eliminate such discrimination where it existed was by the education of public 
opinion. In countries where it existed, it was the result of social and 
historical developments and it could be eliminated only when the public were 
ready for elimination. Penal sanctions in themselves were not always effective. 

59. The participant from India stated that his Government regarded penal 
sanctions as an important technique for the protection of human rights and · 
drew the attention of the Seminar to the situation in South Africa where penal 
sanctions were deliberately used to violate human rights. He cited several 
laws passed by the South African Government within the last ten years which 
completely disregarded the Universal Declar~tion of Human Rights. In contrast, 
the New Zealand Government had adopted a policy of integrating the Maoris in 
the life of the community. A number of participants who spoke were of the view 
that the policy of the South African Government was contrary to the Universal 
Declaration. 

(c) Penal sanctions safeguarding social and economic rights, 
including the right to health and education 

60. Many participants referred to this and the general feeling of the Seminar 
was that penal sanctions were necessary to protect the social welfare rights of 
the individual, certainly as a last resort. Some participants referred to the 
doctrine of strict liability, which had been discussed earlier, and thought that 
there should be no relaxation from that doctrine in safeguarding such rights. 

3. THE LEGITIMATE LIMITS OF FENAL SANCTIONS 

(a) Should there be capital punishment? 

The reasons for and against capital punishment - If capital 
punishment is retained, to what ty:pes of crime should it be 
limited - The question of its limitation and apPlication in 
the case of young delinquents and of women 

61. The discussion on this topic was intensive and detailed and occupied more 
of the attention of participants at the Seminar than any other topic. Apart 
from the particular aspects of the problem on which attention was focused, there 
was an informative and detailed sharing of experience on the law and practice 
concerning capital punisbn:ent in all of the countries that were represented at 
the Seminar. 

62. There was discussion as to whether capital punishment could be said to 
contravene articles 3 and 5 of the Universal Declaration of Human Rights. It 
was agreed that there was no inherent conflict between these provisions and 
capital punishment, and that the question should be considered froo wider aspects 
of the social utility and moral propriety of capital punish~ent. It was further 
agreed that the question of whether capital punishment was a necessary and 
appropriate punisha:ent, and if so, for what cri~es and in what circumstances, 
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could only be answered for each country in the light of the particular social 
circumstances of that country. 

63. Participants told of the crimes to which capital punishment was applicab~e 
and applied in their countries. Discussion ~s concentrated, however, on capital 
punishment for the crin:e of murder. 

64. There was considerable discussion of the experience of suspension or 
abolition of capital punishment in certain countries in the geographic area 
represented at the Seminar. The abolition of capi~l punis~~nt ~n New Zealand 
and in certain Australian States, and the much earlier abolition in·Goa in 1870, 
was mentioned. There was protracted discussion of the experience of suspension 
of capital punishment in Nepal in 1931 and its abolition under the general law 
in that country in 1946, the.abolition in Travancore-Cochin (later part of 
Kerala in India) in 1944 to 1951 and the remitting of capital punishment from 
1951 to 1957, and the more recent experience in Ceylon in 1956 to 1959 inclusive. 
There was also interesting information given concerning the abolition of capital 
punishltent in Japan between the years 810 and 1156. 

65. The participant from Nepal reported that no social ill effects bad ensued 
from the fifteen year period of suspension and subsequent abolition of capital 
punishment under the general law in his country. There were reports on the 
experience of abolition of this punishment in Ceylon, New Zealand and Australia. 

66. There was a diversity of view on the relevance of the experience of one 
country's abolition of capital punishment to the problems of another. Son::e 
participants were of the opinion that the combination of wide differences of 
social organization together with the unreliability of statistical information 
lessened the relevance of such ex.peri~ents as had been reported; other 
participants took the view that the basic similarities in human personality 
and the frequent repetition of the experiment of abolition or suspension of 
capital punishment followed by no discovered undesirable consequences constituted 
an experixtental pattern which might well guide a country considering the abolition 
or diminution of capital punishment. 

67. The majority of participants at the Seminar were of the view that reliance 
should not be placed on capital punishment as a unique deterrent to murder. 
Many stressed that it was public opinion and the need publicly to affirm the 
c~nity's abhorret-ce of ~urder which vere the vital f-orces tending to retain 
this punislm:ent. There was general agreement that the J_egislature should not 
move too f~r in advance of public opinion on this question •. 

68. Several of the participants expressed themselves as personally in favour 
~f abolit~on w~ile yet recognizing the impracticability of any immediate move 
in that direction in their countries; the particular social circumstances of 
their countries and the state of public opinion in them precluded any possibility 
of iillICediate abolition of this penalty. 

69._ There was considerable agreerr.ent that it was desirable that capital 
pun1shn:ent should be eradually and steadily narrowed in its application. A 
general tendency towards the application of this penalty only 1· th t t 

n 1e mos ex reffie cases was noted and approved. Tbe general sense of the Seoinar was that, in 
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those countries which retained capital punishment, a gradual and steady social 
evolution towards its severe restriction or possible ultimate abolition was 
desirable. 

70. The connexion between capital punishment and religious., ooro.l. o.nd 
philosophical views was noted. 

71• There was considerable discussion of whether the legislature should allow 
the trial judge in murder cases to exercise a discretion as to the imposition 
of capital punishment or not, or whether it was better to leave the entire 
exercise of. clemency to the executive. There was a divergence of 9pinion on 
this question; but most participants agreed on the desirability of the executive 
considering each case on its merits, whether or not such anterior discretion 
had been given to the trial judge. 

72. There was discussion as to the types of murder for which capital punislurent 
might be retained and the types of murder and murderers which might be excluded 
from its operation. This discussion was related to the earlier expressed idea 
of the gradual narrowing of the operation of capital punisbn:ent. · 

73. Participants noted the wide-spread retention of capital punishment for 
treason and kindred offences and in times of national emergency. Again, the 
retention of this punishment on the statute book, even though it is extre~ely 
rarely applied, was regarded as necessary at this stage of social development 
in soree countries. 

74. Some participants were of the opinion that capital punislm:ent might te 
applicable also to other serious crimes if necessary. 

75. All countries represented at the Seminar reported that women who murdered 
were extremely rarely executed. Apart from the obvious undesirability of 
executing the pregnant womn, participants were of the view that there was 
little logic to support this discrimination between the sexes. Though illogical, 
this discrimination reflected, in the opinion of participants, the state of 
public opinion on the matter in their countries. 

76. All participants were agreed that capital punishment should never be applied 
to persons under 18. 

(b) Are there penalties deemed improper from the standpoint of the 
protection of human rights? 

77. This question was discussed in the light of article 5 of the Universal 
Declaration of Human Rights which reads: 11 No one shall be subjected to torture 
or to cruel, inhuman or degrading treatment or puni~hm.P.nt." Participants were 
agreed that any punishment which was an affront to human dignity and offended 
the social conscience of the times and the country concerned was improper. They 
noted that in ancient ti~es retribution was the primary aim of punishment, but 
in recent tiffies the mode of punishrr;ent had tended to beco~e more lenient as the 
social conscience of the people developed. One participant envisaged a future 
society where the ~ere public disapproval of anti-social behaviour would be a 
sufficient deterrent. Particular forms of punishment were discussed. 
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· s given 
8 castration as a punisroent for sexual offenders. Tbe Sem1nar wa_ 

;a~ts by an observer arguing the et'f'ectiveness of castration as a punishment 

tor sexual offenders. 
· rt· · t e e unanimous in their view 

79 • After an interesting discussion, pa icipan 6 w r . 1 sure 
that it should not be used as a punisbn:ent. Its use as a :e1:1edia mea 
was outside the scope of substantive criminal law and pa:t1cipants ha.d ~ot::a 
on vhich to express any view on this aspect of the quest10~. They note 
in none of the countries representea at the Seminar was th1s measure used as 

a punishment. 

so. Amputatiqn, another form of mut~lation, as a pu~isbment for ~te~ling was 
briefly mentioned. The Seminar was informed that this was a permissible pen~ty 
for certain types of stealing in Moslem law, but in none of the Moslem countries 
represented was this the law today. 

81. General confiscation of property, as opposed to confiscation of the 
property regarding -which any offence was committed or which had ~een used fo: 
the coimiission of any offence. The Seminar ~as informed that this penalty did 
not exist in any of the countries represented. 

82. Free Labour. The Seminar was informed that in one country a person 
sentenced to a fine and unable to pay it might instead elect to do free labour 
for the State. Participants were of the view that, while in practice this 
was no affront to human dignity, at any rate in theory, such free labour could 
be used as slave labour and might, therefore, offend age.inst the spirit of the 
Universal Declaration of Human Rights. 

8:3. Solitary Confinement. Participants noted that while this still existed. in 
a fev countries, it had been abolished in most of the countries represented. 

84. Corporal Punishment. Participants noted that this form of punishment had 
been abolished in most of the countries represented. Opinion was divided as 
to its desirability. Same participants vrere of the view that it was a proper 
penalty, particularly for offences involving violence, as experience had shown 
it to be an effective deterrent for such offences. Other participants were of 
the view that it was cruel and excessive, taking into account the nature of 
the offence for which it was usually meted out, that it was not an effective 
deterrent, and that in any event it was an affront to human dignity. 

85. The general feeling of the Seminar was that the question of whether or 
not any particular form of punishment was proper was a relative one and each 
country answered it in the light of the circumstances existing in it at the 
particular period. 

(c) T~ what extent should criminal law restrict civil and political 
rights of person~ convicted of crime7 When does the disability· 
cease and what circumstances can lead to the restoration of -
these rights'l 

86. Owing to the limited time available towards the end of the Seminar these 
two questions were discussed.briefly and only a few participants spoke.' There 
was agreement that a conviction for serious crimes, particularly those involving 
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moral turpitude, justified the loss of civil and political rights, whether by 
order of the convicting court or by a subsequent order made by another authority 
or automatically. One participant thought that the criminal law sbould not 
itseli' prescribe the loss of such rights. There was also agreereent that the 
automatic loss of such rights consequent on conviction for an electoral offence 
was justifiable, to ensure that elections were free and fair. Participants were 
also agreed that the loss of such rights consequent on a conviction should ce kept 
to the minimum, taking into account the need for balancing the interests of 
the community with the interests of the individual. It was also felt that 
generally speaking such loss should not be permanent and that civil and political 
rights should be restored after a definite pericd of ti~e auto~atically or for 
good reasons on application by the individuals affected. 

4. FUWRE PRCGRAMME OF IN'IERNATIONAL CO-OPER4..TION IN 'lliE SOLUTION OF 
PROBLElwlB DISCUSSED AT TEE SEMINAR 

Questions relating to promotion of research work, exchange of e~erts 
and fellowships, and publications, etc. 

87. It was the sense of the Seminar that there should be further international 
co-operation in the solution of the problems discussed. In a brief exchange of 
views, the following points were made: 

(1) The countries in the region might consider the possibility of 
establishing national committees on human rights or research institutes 
to study problems of human rights in cri~inal law and procedure. 

(2) The possibility of exchange of experts, fellows and scholars in the 
field of criminal law and procedure was suggested. In this connexion, 
the participant from Australia said that his Government was prepared to 
finance and arrange training programrr.es, for nominees of governments 
which are signatories to the Colombo Plan, for periods of not less than 
three months in Australia, studying governmental and police law enf'orce~ent 
agencies, the judicial system, and related matters in the field of criminal 
law and procedure. 

(3) 'Ihe Seminar was inforrr.ed that the Goverrur.ent of New Zealand would be 
host to a seminar, in Febr~ary 1961, on the protection of human rights 
in criminal procedure. It was suggested that another seminar on problems 
of hUIDan rights in substantive criminal law should be organized in this 
region in 1963. It was further suggested a seminar on freedom of conscience 
and religion, of thought and expression, and of assembly nnd association 
might be organized. 

(4) It was requested that the report, the summary records and the working 
papers of the Seminar should be widely distributed. There was a suggestion 
for exchange of legal literature dealing with problems of human rights. 
It was also suggested that legal textbooks should cover problems of hUJI;an 
rights. The participants realized the difficul.ties that would arise from 
a variety of languages in the region. The hope was expressed that United 
Nations documents in the field of human rights might be translated.into 
the various languages in the region. · 
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ANNEX 

ABSTRACT OF PROCEEDINGS 

d 1 - •ts of penal sanctions with The function of criminal law and purposes a~ imi 
I. special regard to the protection of human rights 

f · · al law as a safeguard (a) Relationship between the function o _crimin 
for human rights and its other functions 

Mr MORRIS (Australia) in opening the discussion, said that this topic was 
one of ~reat difficulty, and had challenged the minds of men for over ~,000 years. 
The criminal law ~verned the strongest forces that the State was permitted to 
bring to bear on the individual. It was important~ therefore, ~o ~t:ike a just 
balance between the interests of society and the rights of t~e individual: !he 
Chairn::an had suggested that the seminar should adopt a practical ~nd realisti~ 

h This could not "be achieved without an adequate theoretical foundation. ;~~~~a~o~d be no universal and absolute principles governing the balance between 
social needs and individual human rights, but the balance would vary.from Sta~e.to 
state and from time to time in any State. As a safeguard of human rights, criminal 
law might be viewed. in two -ways: 

(a) it prohibited and thus sought to prevent and control infr:ngements 
of human rights by individual citizens and by government agencies, 

(b} the criminal law itself must be so shaped and administered tha~ it 
did not trespass on human rights in fulfilling its own social functions. 
From this second perspective flowed the great fundamental principles of 
criminal law - null um crimen sine lege, nulla poene sine lege, the avoidance 
of retroactive criminal legislation, and so on. 

Criminal law had at least three functions: retributive, deterrent and 
reformative. Another purpose, not often mentioned, was its educational function, 
by which the criminal law publicly propounded minimum standards of social 
behaviour. All these purposes could be regarded as techniques of social control. 
However, all three functions if taken too far mieht conflict with human rights. 
Even reformation, if too enthusiastically adapted, without due regard for our lack 
of knowledge of many aspects of human behaviour, carried with it a profound threat 
to human rights. The modern tendency was both towards reformation and towards the 
promotion of human rights. This was clearly brought out in the working papers 
submitted by participants and alternates from China, Thailand, Japan, Nepal and 
the Republic of Korea. The basic question in this regard was the conflict between 
the need for social control and the rights of the individual. It was therefore 
necessary to raise three questions: (l) Is there a conflict between social control 
and individual rights'l (2) Is the conflict apparent or real? (3) If' there is 
a conflict, how can a balance be struck? 

Finally, it was important not to exaggerate the role of criminal la\f in the 
comtnunity, but to remember that it was, after all, only one of many techniques of 
achieving social control and social staoility. 
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Vir. HAN (China) said it was necessary to clarify the "purposes" and the 
11function 11 of criminal law, since these two terns were usually confused. The 

h ti " • term func on could be interpreted as the integration of powers into a whole 
in such a way as to reflect the interdependence of means and ends in criminal' 
law. The functions of criminal law which had an important bearing on the 
protection of human rights were negative in character. They were concerned with 
the moral condemnation of the offender. Power had to be vested in governments to 
punish offenders, and criminal law had to meet requirements of reformation, 
rehabilitation, etc. In providing for sanctions, due regard should also be paid 
to the offenders who bad to undergo the sanctions; the rights of the criminal 
should not be sacrificed. He agreed with Mr. VDrris that criminal sanctions 
were not the only means of social control, and too much stress should not be 
placed on corrective punishment. 

Mr. HAKIM (Indonesia) felt that there was no conflict between social control 
and human rights. If social control was exerted in a national manner, human 
rights would be protected. 

Mr. DHARMASAKTI (Thailand) believed that there was some conflict between 
the two because in the region from which participants came, and especially in 
Thailand, problems arose whether emphasis should be placed on the protection of 
the community or in the protection of individual rights. Such a decision had to 
be made when the general welfare of the public was involved, e.g., in the case 
of hooliganism. 

Mr. FERN.ANDO (Philippines) said that while the rights of the alleged offender 
deserved full protection, the interests of the offended party must not be lost 
sight of. In regard to social control, he believed that in addition to the 
interests of the group as a whole, the interests of individuals composing the 
group should also be considered. In contemplating any possible reconciliation 
between the interests of the group and the rights of the individual who had 
committed a crime, the rights of the latter, while entitled to consideration, 
and as a matter of procedural law given ample guaranty, could not be paramount 
to the rights of the victires, who in their totality constituted the State. 

ll.ir. MUNIR (Pakistan) agreed that an accused person was entitled to a 
presumption of innocence ar.d to a fair trial, but once he had been found guilty he 
could not claim any right against the substantive criminal law of the country. 
He noted that the se~inar would seek to define in a precise manner the kind of 
punishment that had to be inflicted upon wrong-doers. He was not in favour of 
capital punishment, but certain kinds of crime prevailing in his country, such 
as rape followed by murder, murder with torture, etc., justified imposition of the 
death penalty. The kinds of punishrr;ent meted out should be determined by the 
historical and social background of the comnunity; these were practical 
questions, depending on the social conditions and the degree of intellectual 
development prevailing in any given country. Could participants define and spell 
out the hu~an rights of a criminal who had been found gJilty? Was it possible 
to state which principles should be enunciated in legal terms and be embodied in 
the law of a country? 

Mr. PIKE (Sarawak) observed that the protection of the rights of society 
involved at the same time the protection of human rights. The question was, 
what protection could safely be given to the rights of the individual? In this 
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i · t · lied in a 
1 h believed for example, that corporal pun S!)JI)en app i· t 

connex on, e , t • d t rents although 
strictly controlled manner was one of the most effec ive e er 1, ·shment 
was currently falling out of favour. He did not consider corpora puni any 

more degrading than imprisonment. 

Mr. REA (Hong Kong) said that sub-items (a), (b) and (c) o~ the f~rst agenda 
item were all related to the guestion of the extent to which priv~te rights should 
give vay to those of the State. In his opinion there was a conflict between 
social control and the protection of human rights. Such a situ~tion was not 
mutually contradictory, inasmuch as an individual might suff7r_in the int7rests 
of the State on one occasion and on another might be a beneficiary. He did not 
believe that any general principle could be laid down with a view to striking a 
balance. Every case should be dealt -with on its own merits. 

in-. WILD (New Zealand) pointed out that fundamental rights such as the 
presumption of innocence and the right to a fair trial were guar~teed under most 
systems of jurisprudence but these were legal matters and l:gal ng~ts, and were 
apart from the broader aspects of the protection of human rights which should 
engage the attention of participants. They were concerned with the wider issues 
of what happened to criminals when charged, with the maximum or minimum 
punishment to be meted out, and with methods rehabilitatine the criminal. 

An important principle to be kept in mind in the formulation of criminal 
legislation and in dealing with criminal cases generally was that every act 
should be regarded as lawful unless it was expressly prohibited in precise terms, 
and that no prohibitions should be laid down unless absolutely necessary. He 
suggested that one way to strike a balance was by constant revision of criminal 
codes or laws, vi.th a view to determining, from time to time, whether they 
reflected the needs of the community. Of course he agreed that criminal law 
should be stable and consistent; however, ti' criminal law became outdated, it fell 
into disrE~ute, and this worked against the interests of the state. 

Mr. NAGASHIMA (Japan) said that certain functions of criminal law as a 
safeguard tor human rights were incorporated in the constitution of Japan, under 
the principles of nulla ~oena sine lege and the prohibition of ex post facto 
laws. _These functions were negative in character in that they were designed to 
prescribe the limits of legislation and administration of criminal law. At the 
same time, criminal law had its ovm positive purposes and functions. One 
posit~ve_fu~ction was to protect certain interests or values; criminal law also 
had disciplinary or deterrent functions. In addition criminal law had the 
reformative function of educating and rehabilitating offenders. These functions 
were more or less contradictory in their purposes and therefore no universal 
or.transcendental principle could be enunciated. 

He summarized certain limitations of criminal law: 

(1) The definition of a crime must be distinct. 

(2) What is punishable by criminal law must be an overt and explicit act. 

(;) ?riminal law must be cautious in punishing even an overt act if this act 
constitutes a mere expression of opinion. As to crimes concerni' 
expression and speech in general, the rule of ''clear and resent ng 11 

provide a reliable test even under the Japanese criminal iaw. danger may 
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( 4) Criminal law is intended to dea1 with persons who are really 
culpable. 

(5) Criminal statutes should cover only a minimum of situations. Eerious 
re~e~aroination will be required in view of the rapid multiplication of 
crilll1nal statutes concerning mala prohibita. 

(6) Punishment prescribed by'criminal law should be humane and 
proportionate to the gravity of the offence • .V.Oreover punishment should 
be designed to contribute to the correction and rehabilitation of offenders. 

Finally, crind.nal statutes should be interpreted in compliance with the 
basic purpose of legislation. However, this should not mean that an act which was 
not originally punishable under the law, should be made punishable. 

l'f..r. MORRIS (Australia) felt that "unjust punishments" did exist. As an 
example, he suggested that society would now revolt against the sanction of 
capital punishment for an offence such as larceny. He agreed with the participant 
from New Zealand that this was not a technical,legal proposition and that the 
wider sociological implications must be considered. He also agreed that 
punishments should be limited to, and should not be in excess of, the real needs 
of a community. There was also a need critically and constantly to check the 
legal prohibitions themselves, since there was a tendency for such prohibitions 
to survive after their usefulness had ended, The aim should be to contro1 
anti-social behaviour with as little infringement of human rights as possible. 
It was also necessary to find out how effective sanctions were as a deterrent, 
and was desirable constantly to review the effectiveness of penal sanctions, in 
order that they might be consistent with the protection of human rights. 

I. (b) Problems of legislative policy in weighing the interests to be 
-protected by criminal law against the penalties to be imposed 

Initiating the discussion of Item I (b). 

Mr. MORRIS (Australia) observed that no refutation had been offered as yet 
by any participants on the proposition that there could be an unjust 
punishment. The question therefore arose of the extent to which unjust, excessive 
punishments were contrary to human rights. In deciding what was a just 
punishment, it was necessary to consider what factors had to be taken into 
account at the legislative level. It was necessary f'or legislators to 
determine the level of severity of ~unishrnent which would eosure minimum social 
control; they should not thoughtlessly increase the severity of sanctions in 
the name of deterrence. Many of the questions now raised had been reviewed on 
page 2 of' Working Paper K, by the New Zealand participants. 

Whereas it was difficult to formulate a theory as to what constituted a just 
punishment, it was not difficult in most countries, bearing in mind social 
differences, to arrive at an idea of what should be a just maximum punisPJnent. 
It should be possible for the legislature to provide for a just maximum 
punishment for a given type of offence. Then, other agencies of the State should 
be relied upon to achieve the social control which ·was essential, as well as 
to meet the individual needs of the offender by a variety of teclmiques, such 
as correctional institutions, parole boards, etc. He believed that in this 
geographic area it was desirable to give wider discretion to such agencies. 
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:Vir ROBSON (New Zealand) supported :r,n-. ?-'.orris's view that tecbniquesndof'th 
• · d · d f time to time. In New Zeala ere 

sanctions should be exaJDJ.ned an revise r~. s would act as a deterrent to crime. 

;:sw::~1e;;P::c~::~!;~0 t!~a~~=a~::n~ ~:scretion entrus~ed to agencies in 
the correctional field; too much discretion left to such agencies would be 
dangerous. 

Mr. REA (Hong Kong) recalled, from his experience, clear cut cases of 
murder in Hong Kong for which the penalty was death, but where s~n~ences had been 
reduced to manslaughter by juries. He was opposed to a set or JDJ.ni.mum punishment. 

:r.n-. MORRIS (Australia) felt that it was a legislative duty to formulate 
maximt:mpunis~.ments, as well as to provide the limits of discretion allowed to 
other agencies of the State in imple.menting policy. These agencies should have 
wider discretion in this connexion. 

Mr. SUFFIAN (Federation of Malaya) said that the policy adopted by the 
legislature of bis country was to fix a maXimum punishment which the courts 
might use at their discretion. However there was an important exception in the 
case of rubber stealing, which endangered the economic and social security of 
his country. Penalties imposed by the courts for this offence had tended to be 
inadequate, and as a result the legislature had passed a law fixing a minimum 
penalty of one year up to a maximum of three years' imprisonment for rubber 
stealing. Enforcement of this la\r bad reduced the incidence of this crime, and 
the penalty had then been reduced from one year to six months' and subsequently 
to three months1 imprisonment. lllis was a good example of the conflict which 
could arise between the interests of society and the rights of the individual. 

Mr. KRAIVIXIEN (Thailand) agreed with Mr. MORRIS (Australia) that the law 
should give wider discretion to the courts. As in the case of Malaya, Thailand 
also fixed maximum and minimum punishments. In the case of simple theft, the 
punishment was imprisonment from twelve months to six years, a:cd a fine of 1,000 
to 2,000 bahts. The reason for imposing a minimum punishment was to prevent 
the courts frcm imposing penalties which were too light for the offence 
committed. 

Mr• HAKIM (Indonesia) said that Indonesia imposed capital punishment for 
econ~c crm7s which endangered the security of the State and society, such as 
smuggling; this served as a deterrent. He felt it was necessary to have 
capital punishn:ent in order to protect the State and for the purpose of achieving 
economic stability. 

Mt-. GYAWALI (Nepal) stated that for purposes of deterrence the legislature 
sho~ld fix minimum punishments. For the purpose of justice, however, the 
legislature should prescribe maximum as well as minimum sentences, this being a 
way of striking a proper balance. Formerly almost all punishments in Nepal had 
been fixed, but now the tendency was towards giving more discretion to the 
courts. 

~: NGUYEN LUONG ~Republic of Viet-Nam) said that in his country it was left 
to the Judge to det:~ne whether or not the death penalty should be · osed. 
The penal cede specified the punishments which were to be meted out i~ertain 

-24- / ... 



cases, but left discretion to the courts. In any case the courts were bound by 
a maximum penalty and it was within the limits of this'penalty that they should 
exercise discretion. 

JV'.ir. PIKE {Sarawak) said, in discussing this subject that the particular 
circumstances of a country had to be taken into consider;tion. Broad principles 
could not be laid do,m which could be applicable to and practical for all 
countries. Penalties should be related as much as possible to the gravity of 
the crime. If' there was too great an imbalance, there would be a tendency to 
disregard the possibility of punishment, or to treat it with contempt, and the 
deterrent effect would be lost. He favoured vesting a wide discretion in the 
courts, and in order that this discretion might be as wide as possible, the 
legislature should prescribe the maximum penalty only. 

JV'.ir. FERNANDO (Philippines) said that the legislature, in its desire to 
suppress certain crimes, tended to make penalties too severe, which was revolting 
to the moral sense of the community. This made the eru:orcement of the law 
difficult; judges,·by using technical devices, would tend to i.mpose the lightest 
possible penalty. A minimum and a maximum penalty were therefore desirable. He 
agreed with !-!r. PIKE (Sarawak) that judges should have more discretion. In the 
revised penal code of the Philippines, it was recognized that the executive should 
not t:nduly interfere with the administration of justice, but provision was made 
for presidential or executive clemency in cases of excessive penalty. 

VLr. LEE (Republic of Korea) asked what would be the remedy in case the 
courts abused the wide powers given to them. 

VLr. PIKE (Sarawak) said that in British colonial territories, the Governor, 
in such cases, was vested with the power of pardon, and an unduly harsh sentence 
might be reduced. 

Mr. REA (Hong Kong) said that it was not necessary to seek executive 
clemency, since there were other measures, such as the writ of certiorari. Under 
this, an unfair judgement might be crushed. 

Mr. WII.D ( New Zealand) asked whether the participants from l-".alaya and 
Thailand could indicate the actual results which followed from the fixing of 
minimum penalties • 

.ttLr. SUFFI.AN (Federation of Malaya) eillIJbasized that the fixing of a minimum 
penalty was an exceptional case, as far as his country was concerned. The 
results achieved had been significant, as shown by the subsequent reductions of 
the minimum penalty from one year to three months' imprisonment. The policy of 
his Government was against harshness, and the fixing of a minimum penalty had been 
dictated by a special reason - in the case he had mentioned, rubber stealing. 

Mr. KRAIVIXIEN (Thailand) emphasized the deteITent effects which resulted 
from the fixing of minim\Dll punishments. Such a provision acted as a guide to 
the courts of first instance throughout the country, thus achieving uniformity for 
all courts • 

.lf.ir. KORRIS (Australia) referred to one aspect which had not been brought up 
concerning the relationship between the legislature and the judiciary in fixing 
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h bift in the location of sentencing 
sentences. There seemed to be a furt er s t 1 being entrusted to the prison 
discretion at the ~resent time~ \Tith mo~=s~o~a~~nce between social control and the 
administrator. In his estimatio~, t!bei dividual could be achieved through the 
protection of the human rights~ i: ~i e board subsequent to the judicial 
exercise of discretion by an a n s r; V~ctoria , in Australia, the maximum . 
sentence. For example, in the ~ta~elot and the judge might impose a minimum 
sentence might be fiXed by the eg~ ~:t point on the parole board composed 
sentence and a maximum sen~enc:• rison adlrinistrato~s and social case workers, 
of a Judge of the Supreme our' P . . t t b rved and the 

;~:o~v~~ :nie~!~!!~da;~:r~~:;;f!~ :: ~!a~~~=~~~e. 0
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balance could be achieved through such means. 

Mr REA (Hong Kong) said that a board consisting of legal as well as social 
velfare•~ersonnel existed in Hong Kong, to which a prisoner could app~y_for 
reduction of his sentence. There was no -power for a judge to award mini.mum and 
maximum sentences. 

Mr. WllD (New Zealand) in response to a request i'or information :oncern~ng 
the bad effects of :minimum punishment provisions, explained that the imposition 
of a minimum penalty might lead to injustice and that there might be cases 
where a court might regret having been forced to apply a minimum penalty • 

.Mr. SUFFIAN (Federation of ~.alaya) said that in his country the imposition 
of a minimum penalty for rubber stealing had proved unpopular with the courts, , 
the government and the people, but had been necessary to meet exceptional 
circumstances, The moment the situation had improved, the penalties ·were reduced. 

Mr. NAGASHD1A (Japan) said. that at the present time the range of minimum 
and maximum penalties in Japan was very large, leaving a great deal of discretion 
to judges and ~rison authorities. However, the preparatory commission for the 
reform of the criminal law of Japan was considering reducing the maximum penalty 
for some crimes, such as larceny, which would limit the discretionary power of 
judges. Too broad a discretionary paver was not favoured in his country. 

Mr. RAJI.ANATHAN (World Federation of United Nations Association), speaking 
at the invitation of the Chairman, said that in countries like Ceylon remedies 
existed such as mandamus and certiorari; the Supreme Court could also waive fines 
and discharge criminals far any offence. In Ceylon the prison authorities could 
reduce prison sentences. He was in agreement with Mr. MORRIS (Australia) that 
administrative boards might decide the length of the sentence on an individual 
basis, but certain powers of such boards must be legislatively defined. 

v~. MORRIS (Australia) in reply to a request for further details of the 
system of administrative boards in Victoria, stated that the system in Victoria 
seemed to him to strike a sensible balance between social control and individual 
freedom. The discretion allowed to judges included a choice of imprisonment 
probation or other sanctions. If a judge imprisoned an offender he would d~fine 
both the minimum and maximum time he should serve (within the ma~ilnum provided 
by legislation for that type of crime). Within that period an opportunity was 
afforded to welfare officers to investigate the circumstances of the prisoner 
including his f&mily background, his employment opportunities, and his traini:is 
in prison. The parole board then decided on the merits or each case, keeping in 
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mind the_ q~estion of whether the offender concerned would, on release, become a 
useful citizen. Even after release, there was supervision for the unexpired 
tenn of the maxi.mum sentence in order to safe@lard the interests of aoci ety. 
Both the courts and the public were generally satisfied by this procedure. 

Mr. RASY (Cambodia) observed the main point to be taken into account was 
the aims 0£ criminal law, which was designed to protect the innocent from the 
guilty. If such protection was not available, the law of' the Jungle vrould prevail. 
There was really no conflict between criminal law and human rights as to the aims 
sought, because the coercion of guilty persons was essential in any society. As 
to the means to be employed, coercive measures were necessary aga.:i.nst innocent 
people as well as against the guilty, when, for example, they were compelled to 
be witnesses. Such measures constituted, however, the minimum required by the 
interests of the community. 

It had been suggested that, oncehe had been declared guilty by a court, a 
criminal had no rights. However, the right to be treated in conformity with the 
law should not be denied. The penalty had to be commensurate m.th the offence, 
and the guilty person should not be treated as an outcast of society but be 
entitled to certain restricted rights. As regards the cpestion of minimum or 
maxi.mum penalties, this depended on whether the legislator, in determining 
penalties, was addressing himself primarily to the Judge or to the potential 
criminal. In the former case he fixed the minimum, in the latter, the ma.xi.mum. 

Mr. SEN {India) said that, as stated in the working paper which he had 
presented (WP/H) questions such as the relationship between the function of 
criminal law as a safeguard for human rights and its other functions, problems of 
legislative policy in weighing the interests to be protected by criminal law 
against the penalties to be imposed, etc., required searching and detailed 
discussion. It was interesting to note that criminal law increasingly provided 
machinery for the enforcement of fundamental rights comparable to the remedies 
available in civil law. The high courts in Bombay, Calcutta and Madras, in India, 
could issue prerogative writs when fundamental rights were infringed. These writs 
were freely issued not only to the executive branch of the government but also 
to administrative bodies and quasi-governmental organizations. Article 226 of 
the Indian Constitution laid great stress upon fundamental human rights, and the 
high courts were empowered to look into any excesses or abuses of power by 
administrative authorities; the Supreme Court, moreover, had been primarily 
concerned with the protection of individual liberties. 

Parallel with this development, criminal law had also begun to play an 
increasing role in protecting :fundamental rights. For example, after the abolition 
by legislation of untouchability in India, violations of this law had been 
prosecuted. If any hardship was caused or loss of rights occurred, a strict view 
of the matter was taken and judges awarded maxi.mum sentences, since such offences 
were considered to be offences against social conscience, and so deserved to be 
dealt with ruthlessly. An equally strict view was taken in regard to the 
protection of the rights of workers under factory legislation. Infringements of 
factory laws were treated as penal offences, and, for example, when there was 
a failure to provide proper safeguards from dangerous machinery, or when minimum 
sanitary requirements or health facilities were not met, it was held that 
protection under civil law was insufficient,.and such problems had to be dealt 
with under criminal law. The rights of the wrking classes had to be protected 
vigilantly, and the criminal law had become as important as civil law in protecting 
and enforcing these rights. 
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The uestion of the correlation of crime and punishment ~epended very much 
h q_ al O t xt In societies where property was· considered sacred., 

on t e soc1. c n e • w· th banging scale 
infringeo.ent·of property rights were_dealt withdseveret:;o t~e e~o~omic and even 
or values and with Governments entering more an more . t wa~ nowada s 
social life or the people, new concepts were emerging. ~isbmen u d Y 
considered not only as a deterrent but also as a corrective t? the of'fen er. 
It was relevant that in India, recently, an Offen~ers 1 Prob~tion Act had be~n 
passed, under which judges were gi.ven discretion in appropn.ate cases to or er 
offenders to be placed on probation. 

I. (c) Should the criminal law contain punishable offences, the def~ni tion 
of which does not conte.in a requirement as to the sta~e of mind of 
the perpetrator, such as intention, negligence or guilty mind {mens rea)? 

Mr. MORRIS (Australia}, initiating the discussion under I~em I (c), said that 
the issues were so well known that it was hardly necessary to introduce them for 
discussion, The main ciuestion was whether there should ever be criminal guilt 
without moral fault. It was necessary to discuss how far punishment could be 
imposed for foolishness or recklessness. The topic under discussion could also 
be related to Item II (c) dealing with penal sanctions safeguarding social. and 
and economic rights, including the right to health and to education. 

He briefly set forth the historical background of the matter to show how, 
with the growth of jurisprudence to maturity, more and more stress had been 
placed on moral fault. However, with increasing industrialization, criminal law 
was used for purposes such as social regulation, health and welfare legislation, 
etc., for which its suitability was doubtful. With these developments, mens rea 
had declined in significance as a precondition to guilt. In view of the larger 
issues involved, legislative policy had considered it desirable to insist on 
strict liability, even if there was no moral fault. A very exhaustive and 
valuable analysis of 1egislati ve justification for the exclusion of mens rea had 
had been presented in Working Paper I, pages 13-16. 

It had been suggested that in many types of offences it was difficult to 
prove intent, and such offences should, therefore, be treated as having been 
commi. tted with a knowledge of guilt. However, this gave no justification 
in such cases for refusing to ~lace the burden of proof on the accused and to 
allow him to escape liability if he could establish his lack of the requisite 
intent. _secondly, it bad been pointed out that the growing mass of regulatory 
legislation was so great that for the expeditious conduct of judicial business 
it was desirable not to go into the ~uestion of intent. vfuile there was some 
force in this argument, it should not be overlooked that even when penalties 
vere minor, many other disadvantages might flow from a conviction. working 
Papers B (pages 5-6) and C (page 3) discussed the tendency to restrict strict liability. 

He wished to su~gest four possible solutions to the "\i'hole problem. First of 
all there was the third party procedure, used occasionally in the United Ki gdo 
Under t?is procedure, if the_ accused could prove that the offence had been ~aus:~ 
by a third party not under his control, he could escape punishment Th d 
helped to retain liability but provided an escape for those not d" • tle proce u:e 
~ th ff . irec Y responsible 4or e o ence. Secondly, if the accused could ~rove that th ft h d 

mmitt . . "' e o ence a been co ed without h1.s knowledge or connivance, he should be allowed. to go free. 
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This placed the burden of proof on the accused Th' dl l t· d 1 d ; . . • 1.r y, a so u ion eve ope 
in Australia_and in some other countries might be considered whereby the accused 
could establish the general defence of "mistake of fact 11 Fa thl f h. . . . • ur y, a ar-reac ing 
solution devised by the American Law Institute and incorporated in the second 
dr~ft of ~ ts Mode~ Penal Code was worth considering. According to this draft code, 
which defined various classes of crimes a distinct class was suggested under 
the title of "violations". For offende~s designated under this class a fine . 
and a civil penalty were the only possible penalties and no other civil or 
criminal consequence, procedural or substantive, coltld follow a conviction. 

Mr. HAN (China) said that the general tendency in all civilized countries 
was towards restriction of strict liability. He doubted, however, whether 
crimes without moral culpability should be severely dealt with. Modern 
administrative law had to be re-examined and criminal liability confined to 
culpable violation. Unintentional violation might be left for administrative 
authori tie:;; to deal 'With. In China, the early legislation relating to mining, 
did not exonerate a mine owner from criminal liability for any violation of the 
law by his agents, employees or any other assistants,·on the ground that he had 
had no knowledge of such a violation (Article 117) •. However, modifications of 
the law in 1959 had made it clear that no one could be convicted under such 
circumstances unless culpable negligence was proved. 

Mr. SEN (India) said that mens rea had become an essential ingredient of 
many legal systems. However, force of circumstances and the demands of' public 
welfare had shown the need for statutes setting forth the principle oi' strict 
liability. As it was no defence under the law of torts to claim lack of intent 
it was also no defence to claim lack of intent in a large number of fields where 
public welfare was paramount. Factory legislation, health laws, company matters, 
etc., demanded a hig.~ degree of public morality and violations were treated as 
penal offences. For the sake of the public welfare or security, it was necessary 
to put up with the disadvantage of punishing offences even when mens rea was 
not evident. The urgency of' the public welfare demanded such an attitude. He 
was unable to agree with Mr. Morris (Australia) that convictions for technical 
offences might lead to severe conse~uences. For example, violations of excise 
laws, such as selling liquor outside hours, etc., usually resulted in fines, not 
in cancellation of the offender's licence. Under company law al.so, only offences 
which involved moral turpitude were deal.t with severely. He could not agree 
that the third party procedure had any ad.vantages, because even under strict 
liability no man was convicted for any offence unless he was directly responsible 
for it. Only in certain extreme cases such as smuggling was the burden of proof 
placed on the accused. Otherwise, the rule normally·was that the· onus of proof 
was on the prosecution - except in cases involving public welfare. 

Mr. MORRIS (Australia) wished to clarify t..ro of the points that had been 
raised. First as regards licences, the disadvantage flowing from. a conviction 
had to be look~d at more realistically. Judicial and administrative bodies often 
functioned separately. There were cases where administrative bodies had not 
been responsive to the argument that a conviction had resulted from o~y a minor 
technical offence_ every one argued· thus, and only in some cases was it true, 
and a licensee might suffer unjustly. Secondly, the third party procedure was 
distinctly helpful. 
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,ir SEN (India) said that a whole new class of offence had developed which 
,., • f · Th ir separate had been described as recent visitors in the gallery o crimes. e . 

classification as "violations" was most appropriate, since th~y were different 
from the class of crimes where mens rea was considered essential. 

Mr. HAiaM (Indonesia) said that in his country, offenders were not ~unished 
unless it was clearly proved that they had guilty intent. P~ople_ suffer:ng from 
a mental detect were also not punished. An essential ingredient in a crime was 
culpability, however slight. 

Mr. TAKEUCHI (Japan) said that under the penal code of Japan, intention or 
negligence was required for conviction. Offences without criminal intention or 
negligence were not punishable and only if the State could prove that a person had 
a criminal intent could he be punished. Corporations or their owers were 
responsible for the acts of their agents or employees, Recently, a decision . 
of the Supreme Court had expressed the view that the so-called concurrent penalties 
clause had not created liability without fault, and that it only had the effect 
of presuming the negligence of the ower of an enterprise in that he had failed 
to exercise sufficient supervision over his employees with a view to preventing 
infringements of laws and regulations. 

Mr. FERNANDO (Philippines) suggested that in defining the limits of strict 
liability it was essential to understand the reason for public support of it. 
Modern living had become so complicated that legl.slative bodies resorted 
increasingly to regulations. In doing so, unless there was a consensus of public 
opinion in favour of such a course, strict liability should not be insisted upon. 
For example, in some countries, offences against exchange control were not 
uncomnion, and they should not be dealt with severely if the general public feeling 
was that the prevalent exchange control measures were too rigorous, and they were 
not in line with public opinion. Knowledge of an act was also essential. If, 
for example, a man selling milk was not aware that somewhere and somehow it 
had been watered, he should not be punished. 

Mr. SEN (India) wished to know from the participants from Japan and Indonesia. 
whether mens rea was a necessary ingredient in such minor offences as violations 
of traffic regulations. In reply to the point made by Mr. Fernando about 
offences against exchange controls, and the desirability of keeping public opinion 
in mind, he said that in his country, as in some others, a very strict view was 
taken of offences against exchange control. It was considered that these were 
not matters to be decided by the social conscience of the country but were 
required by the economic conditions of the country. ' 

Mr. HAKrM (Indonesia) said that even in cases of traffic violations intent 
was prestnned, and unless it was clearly known that the offender was not~ local 
resident and was unaware of the regulations, he was punished. In clear cases, 
where it was kno.in that the person who committed the violation was not aware 
of the rules., he was not charged. 

Mr. Y. MOON (Korea) said that in bis country, unless there was clear intent 
or n~~gence, the offender would not be considered guilty. The concept of strict 
liabill. ty was not known in Korea as it was in Japan and some other countries of 
Asia. He agreed with the point of view that strict liability might b 
in some cases, but excessive application of the principle might r ednecessary 
in countr1·es hi h d'd th P ove angerous w c 1. no ave long traditions of criminal legislation. 
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Mr. HAN (China) 'Wished to know whether a colour-blind driver 'WOuld be 
punished in Indonesia for driving through a red light. 

Mr. HAKIM (Indonesia) said that if it could be proved that the driver had 
no intent, he would not be punished. 

Mr. RA.SY (Cambodia) said it was important to consider criminal law in the 
framework of the protection of human rights. Perhaps a helpful approach 'WOuld 
be clearly to demarcate criminal and civil liabilities. For example, following 
a car accident, q_uestions might a.rise as to the extent of the damage and how 
a remedy could be sought through civil action. Criminal 1.iabili ty might be 
involved and this question must also be gone into carefully. Only then -would 
the point arise as to whether a man should be punished even if he had committed 
the crime in ignorance or without intent. It was difficult to admit the 
possibility of criminal liability in the case of offences committed unint~ntionally, 
for such liability tended to cause undue suffering to the offender, if, for 
example, the injured party was sure of receiving compensation. 

Mr. TAKEUCHI (Japan) said, in reply to Mr. Sen' s question relating to 
intent in minor criminal offences ·such as traffic violations,. that it was 
important in Japan to prove intent. This caused considerable difficulties for 
the prosecution. However, the new draft of legislation before Parliament took 
into account offences committed through negligence. 

Mr. KRAIVIXIEN (Thailand) said that there were two t:ypes of offences in his 
country which did not re4uire mens rea and were-treated as crimes vlith strict 
liability. First of all, there were many petty offences which were defined 
as such under the penal code, and puni"shment for which did not exceed one month's 
imprisonment and a fine of 1,000 bahts. Offences in this class related to public 
policy and public welfare.. For example, indecent exposure, carrying firearms 
without licenses, etc., came within this group. Other offences with strict 
liability, and which were taken more seriously, related to smuggling. As proof 
of mens rea in such cases was exceedingly difficult, and as public policy 
demanded a severe punishment, smuggling was punished 'With imprisonment of up to 
a maximum of ten yearsa It was perhaps not al.together unjustifiable to exclude 
the doctrine of mens rea from minor offences involving public welfare, and 
serious offences with strict responsibility should not be created unless the 
interest of society was really at stake. 

Mr. HAN (China) said that 11a mistake of fact" could be used as a defence 
provided it was a reasonable mistake. Strict liability must be excluded from 
the sphere of criminal responsibility. If it was not a mistake of fact then 
the accused must be considered liable; it was important to define the meaning 
of strict liability. 

Mr. REA (Hong Kong) said that "absolute liabili t(' and "the defence of 
mistake" were contradictory terms. If a defence of mistake of fact could be 
made, then the 1.iability was not absolute. 

Mr. MORRIS (Australia) agreed that, as a matter of terminology, if mistake 
of fact was allowed as a defence then "strict liability" would not be absolutely 
strict, but this did not affect the possible wisdom of allowing such a general 
defence. 
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Mr. REA (Hong Kong) said that in offences relating to certain social matters, 
strictly liability wuld have to be imposed. 

Mr. HORRIS (Australia) gave a recent example in his country relating to 
liquor licensing registration. He pointed out that under the defe~ce of , . 
reasonable mistake of fact it was possible to acg_ui t the accused m thout Wea.Kem.ng 
in any w.y the strength and simplicity of implementation of such regulatory 
legislation. 

Mr. PIKE (Sarawak) agreed that some form of strict liability was necessary. 
Its area should, however, be limited as much as possible, and strict liability 
should not cover serious tY,Pes of crimes. He felt it -would be impractical to 
adopt any of the four suggestions made by Mr. Morris (Australia) although all 
of them were worthy of trial. The concept of "violation" without sti§lla was 
also a. valuable one. For minor violations strict liability should be applied. 

Mr. MOON (Republic of Korea) pointed out that strict liability was unknown 
in his country, and that the mental element was a necessary constituent in a crime. 
This was applicable in a11·cases - not only to crimes mala in se but also 
mala prohibita. His country's law had not excluded the element of mens rea even 
under recent war-time conditions. The principle of strict liability should be 
adopted 'With respect to certain cases such as smuggling of opium, contraband goods, 
etc. In the interests of public welfare, the smuggler should be punished according 
to law and at all costs. 

Mr. MOIIBIS (Australia) asked whether participants coul.d furnish examples of 
legislation relating to industrial safety, health, etc., where the absence of 
intent or negligence was a defence. 

Mr. NAGASHIMA (Japan) said in Japan difficulties had been experienced in 
proving intention or negligence, and it was contended that some p:cesumpti ve 
rules relating to intention or negligence should be adopted. A conviction couJ.d 
be made on circumstantial evidence, and Japanese judges were trained to use 
such evidence to prove intention or negligence. 

_Mr. HAN (China) felt there was som.e justification in imposing strict 
liability, since this might encourage greater care. It was inconceivable that 
a person who was free from negligence could be made responsible for any offence. 
Such a problem should be solved by administrative measures. 

_ _Mr. LEE (Republic ot Korea) said that even in England, judges were not 
inclined to impose a sentence on anyone found guilty ld.thout mens rea and thi 
practice was also followed in his country. ----' s 

_Mr.MORRIS (Australia) said there was a tendency to apply the law strictl 
agains~ the responsible officers of industrial enterprises. such a practice y 
made hlm doubt whether the presumptive rule was adenuate for all 

~ purposes. 

Mr. NAGASEI1.fA (Japan) said that in Japan the ower of an entel"J:)rise wuld 
be punished by the concurrent penalty clause, which was used very often. 
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Mr. WIID (New Zealand) said that those countries which had so far been able to 
maintain procf of ~ntenti~n or legligence as a necessary ingredient or liability 
were runnin~ the.risk o~ imposing strict liability through the courts rather 
than by legislative action. '.this was a risky procedure. In order to reflect the 
social conscience regarding these matters, it was necessary to spell out all 
cases clearly, rather than to allow the courts to interpret strict liability. 
The.law.should be clear and explicit on this point. In his opinion, measures for 
social improve~ent in a developing country required strict liability in order to 
be effective, and to keep a balance between the rights.of society and tbe rights 
of the individual citizen. Strict liability could be properly applied in cases 
relating to social welfare for exan:ple, in the fields of labour, health and 
housing. He doubted whether any government policy in the seminar region could 
be carried out in the social field Without strict liability. On the other hand, 
certain classes of legislation did not lend themselves to strict liability. 

Mr. REA (Bong Kong) said it was impossible to have a scale of liability 
for different classes of legislation. Within one class of legislation the 
seriousness of offences would vary. He believed that each individual case should 
be considered on its merits. 

Mr. RAMANATHAN (WFUNA), speaking at the invitation of the Chairman, said 
that the criminal law of Ceylon included as a general principle, the concept 
of mens rea. However, mens rea was excluded in some social legislation. It was 
not always a necessary element in a developing society. Under certain 
circumstances, particularly when there was a public emergency, mens rea would not 
be required for prosecution. 

The CHAIRMAN observed that the idea of strict liability resulted from 
practical situations. Under Japanese legislation, strict liability did exist. 
There vas a rather doctrinaire tendency that intention or at least negligence 
was a necessary element in the prosecution of violations of administrative 
regulations and judicial practice followed this tendency. 

Mr. gQRRIS (Australia) said that even in cases of strict liability, the 
defence of mistake of fact should be allowed- He did not understand how social 
exigencies could ever preclude this possibility. 

Mr. BEA (Hong Kong) stated that to allow a defence of mistake of fact would 
be contradictory to the application of the concept of absolute liability. 

Mr. FERNANtO (Philippines) reviewed the developme11t or mala in se and~ 
prohibita in the criminal code of the Philippines from the time of Spanish rule to 
the present day. Noting that the Philippines criminal code reflected Anglo-Saxon, 
Continental and indigenous influences, he said that the element of mens rea 
was accepted in the prosecution of any crime. ~nder_certain exigencies, such 
as in the early days of American rule in the Philippines, certain acts -were 
classified as crimes of mala prohibita where mens rea was not necessary. In the 
next stage of development certain social legislation was enacted which fell under 
mala prohibita with no mens rea. Only where there was no carelessness and where 
due diligence was em:ployed, was the defence of mistake of fact admissible. There 
was sufficient flexibility in Philippine law to enabl? the courts to conside~ 
an offence mala in se, ttus requiring mens rea, even if the.accused were indicted 
under a specia1 law, ordinarily associated with mala prohibita. 
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Mr ROESON {New Zealand) suggested the rule should be that_penal law should 
lean ag;inst strict liability unless exceptions could be justified. 

Mr. REA (Hong Kong) stated that the rule suggested by ~• ROBSON was · 
practical. As to exceptions, each case should be judged on its own merits. 

Mr. RASY (Cambodia) raised the question of whether the seminar should lay 
down ge~eral principles relating to this subject or whether an account of the 
discussions which had taken place would be sufficient. 

Mr ~DRRIS (Australia) hoped that it might be possible to take the matter 
further 0 in light of the surprising similarities of ap~roach in the different 
systems of criminal law and procedure represented at the seminar. 

(d) The definition of insanity and the effect of insanity on 
criminal responsibility 

Mr. ~ORRIS (Australia) in introducing this item, indicated that in both the· 
common law and code systems there was a defence of insanity to a criminal charge. 
It was not frequently used, however, and almost always its use was confined to 
homicide cases. The most important theoretical question was the definition of 
insanity; a question which both psychiatrists and lawyers had argued without 
reaching any general agreement. 'The question struck deep into theories of criminal 
law and into the assumption of free will. It was closely· related to the degree of 
development of health services in the different countries. Sorr.etimes mental 
hospitals in a given country were not as advanced as correctional and penal 
institutions even in the treatment of psychologically disturbed people. This 
matter was· also closely connected with the attitude of a country towards capital 
punishltent. The question of insanity was relevant to a trial in a variety of ways: 
(1) the accused might not be fit to be tried owing to insanity; (2) the accused 
might not be fit to be punished owing to insanity; or (3)· the accused might not be 
responsible for his act because he was insane at the time. Three different sets 
of rules would apply, but for the purposes of the seminar, the central issue was 
the third of these problems, that of criminal responsibility. 

One of the difficulties faced in this connexion was the fact that there was 
no viable definition of what constituted mental illness. The psychiatric 
viewpoint differed from the legal definition, and in this connexion there was 
a need to recognize that mental illness and mental health were related. 

It was necessary in law to draw a dividing line between insanity and sanity 
and there was a tendency to approach the problem in those terms. Toe difficulty' 
was that the continuum frcm absolute insanity to sanity was infinitely shad d 
Recently a concept of diminished responsibility had been evolved in the En ~i;h 
system of law. Here the defence lay in the conduct of the accused bein g 
substantially affected by mental illness. g 

Mr. HAKIM (Indonesia) said that in Indonesia, an offender was uni h 
the basis of two considerations: (1) whether he had actively wish / t : ed on 
(2) whether he had foreseen the consequences of the act I Ide o o the_act; 
was defined within this framework. If tne offender h d• tnf n onesia, insanity 
consequences of his act, he was acnuitted In orde at no. oreseen the 
thi i . ':I. • r o arrive at a J"udgement in s connex on, psychiatric reports might be tak · t 
final decision was made by the judge. en 10 0 accoUI1t, although the 
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~- T~KEUCI:I (Japan) said that the provisions in the Japanese Penal Code 
regardin~ insanity were concise. Punishment was either excluded or reduced in 
case o~ insanity. The definition of insanity was essentially a legal and judicial 
~alu: ~udgment, but it had two different degrees in Japan; (1) the mental 
rnabilJ.ty to distinguish ~etween right and wrong, and (2) the mental inability 
t~ b~have in accordan?e with such a distinction. A person who was unable to 
distinguish between right and wrong was not subject to blame. This reflected an 
atti~ude towards the function of criminal law as a safeguard for human rights. 
It did not, however, eliminate the necessity of placing such persons under 
therapeutic measures. 

Mr. HAN (China) briefly described the situation in Chinese criminal law 
concerning the definition of insanity. The situation took into account the 
7once~t of partial insanity, including feeble-mindedness or mental deficiency, 
in which case punishment was mitigated. The method of determining insanity was 
controversial, as the law did not contain any definition. In addition to the 
test of right and wrong, as in Anglo-Saxon practice, there was also the concept 
of "irresistible impulse, 11 where an offence was committed by a mentally diseased 
person who could not control himself. As there was no complete agreement even 
among the psychiatrists, it was doubtful whether the irresistible impuJ.se test 
was effective. In his opinion the definition ot' insanity in criminal law need 
not conf'orm completely With psychiatric opinion. 

Mr. LEE (Republic of Korea) briefly reviewed the criminal law of his country 
relating to insanity. He felt that the lawyers' approach to this problem was a 
precarious one and that a broad definition of insanity was re4uired. 

Mr. RAMANATHAN (World Federation of United Nations Associations) speaking 
at the invitation of the Chairman, felt that the topic of insanity was a very 
important one and that the term should be carefully defined. He reviewed the 
provisions of the Ceylon Penal Code concerning this matter and felt that the 
definition contained therein was very limited. The concept of irresistible 
impuJ.se, he considered, should be bome in mind. In addition to the. legal test 
of responsibility, it was necessary to distinguish the different kinds of mental 
deficiencies, and the distinctions between idiots, lunatics, drunkards, etc. In 
his opinion most present day penal codes defined insanity too narrowly. 

Mr. MORRIS (Australia) acknowledged that there were cases where judgment 
was based solely on the ability of the accused to know whether his act was right 
or wrong. On the other hand there were cases where the law allowed a defence 
of insanity under other, more realistic circumstances, for example, the 
depressive condition of some mothers as a result of parturation or lactation 
occasionally led them to kill their children. In such cases, comnon humanity 
led the law to allow a defence of insanity and to convict the mother of the 
lesser offence of infanticide. The irresistible impulse test could not be 
applied in all cases. The la-wyers themselves should be responsible for the 
definition of insanity on the basis of existing knowledge. 

Mr. GYAWALI (Nepal) wondered whether there could be any satisfactory 
definition of insanity and agreed with previous speakers that it was difficult to 
draw a line between in;anity and sanity. In his country, as he had pointed out 
in his Working Paper, (WP/M) the concept of diminished responsibili!Y was used. 
In arriving at a correct decision, judges might take account of medical and 
other expert opinion. 
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Mr• NGUlEN LUONG (Republic of' Viet-Nam) said that in the R~ublic of be 
Viet-Nam,offences comnitted in a state of dementia were not punisha:e• ~~ 
case of occasional periods of insanity with intervals of lucidity, . e crb t 
was punished it the crime had been committed during a :period of l~cidity u es 
wa.s acquitted if the crime had been committed during a period of insanity. Judg 
based such decisions on expert medical evidence or the evidence of neighbours,• 

etc. 

Mr. RASY (Cambodia) ~tated that there were two de:initions of insanity, 
first, the internal definition n:ade by the doctor, taking into account . . 
biological and physiological indications, and secondly, the external def'initio~ 
IDB.de by Jurists, based on outwrd signs of insanity. It "l>."'a~ only by co-operation 
between the jurist and the doctor that insanity could be clearly established. 

Mr. HAN {China) suggested that it would be useful to have the opinion of 
psychiatrists on this subject. 

Mr. MORRIS {Australia) suggested the formulation of a definition of insanity. 
In three states in Australia, for the past forty years, the law had accepted the 
concept that a person could not be convicted of a crime if he could satisfy the 
court by means of' expert testimony that at the time of' the crime he had been 
unable to control himself'. This concept might be taken account of in drawing 
up such a detinition. 

Mr. MUNIR (Pakistan) said that in his country the defence of' insanity 
required proof that there was derangement of mind; that the derangement was of 
such a character that it had rendered the person incapable of knowing the nature 
of his act; and that the person could not distinguish between right and wrong. 
These criteria had stood the test of time and were employed in cases where 
insanity was pleaded. It vas interesting to note that under the criminal law of 
Pakistan, it ws possible for a case to result in neither conviction nor 
acquittal. If' the charge was not proved, the accused was naturally acquitted. 
If' the charge was proved, and if insanity was pleaded in defence but not proved, 
conviction followed. If the charge va.s proved, and if insanity was pleaded in 
defence a~d alto proved, the accused was neither acquitted nor convicted, being 
takin into custouy and held at the pleasure of the Government in a mental 
institution. Insanity was one of the "general exceptions" which, if pleaded 
and proved, led to acquittal in Pakistan. 

If the accused pleaded an II exception", the burden of proof'· rested squarely 
on him. ihe principles that were adopted where consistent With the so-called 
"McNaughton rules". Insanity must be positively proved. He was, of the opinion 
however, that these rules should be relaxed along the lines of the rules laid 
down in the Woolmington case, whereby the burden of' proof of' the general issue 
of' guilt would fall on the prosecution. In each case, every element of the 
otfence, as well as the fact that the accused ws guilty, has to be proved and 
the totality of guilt had to be proved beyond any reasonable doubt. If th~ 
accused could prove that he had acted in self-defence, or if there was a reasonable 
possibility that he had so acted, the accused could not be convicted. 

In Pakistan, the burden of proof on the accused was much lighter when th 
accused_w~s re~uired to pr~ve an ,,exception". Perharis a similar burden woulde 
be sufficient in cases of insanity. If the accused was incapable of knowing the 
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nature of his act and if the charge had been proved the accused would be 
convicted under the ,.McNaughton rules". If', howeve;, the benefit of doubt was 
given as in the Woolmington case, an acquittal should follow. In other words, 
if the court felt genuinely uncertain as to the state of mind of the accused, it 
should give him the benefit of the doubt. In his experience, the court was 
not in a positi~n, in many ca:es, to give a definite finding. The question was 
why should the golden thread of the duty of the prosecution to prove the guilt 
of the accused lose its splendour in cases involving insanity, and more rigorous 
conditions for its proof be required. 

Mr. 1'1.0RRIS (Australia) said that it was largely historical chance that bad 
led to the burden of proof being placed on the accused. Had the rules on 
insanity not hardened over a period of time, the House of Lords would not have 
made exceptions in the Woolmington case. If' the accused raised a genuine doubt 
in the mir.ds of the fact-tinders as to his mental condition, this should 
constitute a successful defence of insanity. In such a case, he should be 
committed to a i&ental hospital and kept under control. This met the requirements 
of justice and also helped in the efficient settlement of doubtful cases. He 
invited the attention of the seminar to some elements which might be included 
in any refashioned defence of' insanity. The first element was the principle 
of diminished responsibility, which bad much to com:n.end it and could easily 
be accepted. Secondly, there should be provision for the psychiatric examination, 
of all offenders who were thought to be psychologically disturbed, and for their 
subsequent treatment if' found to be mentally ill. Rather than to proceed only 
with legal reforms, it was essential to build up a fund of experience and 
kncwledGe on the basis of which it would be possible to take steps to protect 
hun:an liberty and ensure social safety. 

In explaining the third element, he referred to the two main inquiries in 
the past few years into the defence of insanity, namely, the Royal Commission 
on Capital Punishment (1949-1953) and the Model Penal Code of the .American Law 
Institute. The Royal Commission on Capital Punishment had modified the 
,.McNaughton rules" so as to include a different class of cases. In addition 
to the tests as to whether an accused had known the r.a.ture or quality of his 
act, and as to whether he bad known the act to be wrong, a third factor was 
added, 1. e. , whether he was capable of preventing himself from committing the 
act. The American I.aw Institute's Model Penal Code laid down that if an accused 
lacked substantial capacity to conduct himself according to the law, he should 
not be held criminally responsible. 'lh1s defence was available in three 
States in Australia, where the Jury was asked to consider whether the accused 
had capacity to control his actions. An enlargement of the plea of defence of 
insanity to include this element of lack of control might be considered in 
drafting penal legislation. 

Mr. PIKE (Sarawak) said that the penal code of Sarawak was identical in its 
language with that of' Pakistan. The laws in the Federation of Malaya and 
Singapore were also similar. concerning the points raised by Mr. MUNIR he 
considered that the decision in Bex vs. Carr-Briant applied as much to proof ~f 
1. ·t th t~me of defence. What was really necessary was to raise nsani y as to any o er .,J:' . . 
a reasonable doubt in the mind of the jury concerning the sanity of the accused. 

Mr. MORRIS (Australia) said that ~h: defence need not prove insanity; an 
indication of its probability was sufficient. 
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Mr. PIKE (Sarawak) said that the burden of proof on the prosecution -was 
already severe, and to place the burden or proving sanity or insanity on the . 
prosecution would entail more difficulties. Justice was a two-edged sword which 
required due regard to the inrerests of the State as well as to those of the 
accused. It was true that the "McNaughton rules" had outlived their usefulness. 
Ho~ever it was difficult to recommend any changes to those rules which could be 
generali,y applied, because conditions were different in each country. For 
example, Sarawak had only one mental hospital and one qualified alienis~ •. 
However desirable a psychiatric examination, and if required, the psychiatric 
treatment, of every convicted person, in many countries this would be impossible. 

Mr. SEN (India) said that in practice, when the accused pleaded unsoundness 
of mind, there was not much difficulty in ascertaining the facts. Even though 
the "McNaughton rules" had held the f'ield in India. and Pakistan, the proof' called 
for ~as not excessive. In India, the police, as part o~ the investigation, 
arranged. for a medical examination if there was the slightest doubt about the 
mental condition of the accused. There were also certain presumptions which bad 
to be taken into account. First and foremost, there was the presumption or 
innocence; also the presmnptions of soundness of nund, and knowledge of' the law. 
These were starting points in any case. If the weight of probability suggested 
that the accused might be mentally unsound, the jury would have to take this into 
consideration. There should not be any radical departure rrom existing law. 

Mr. MUNIR (Pakistan) said that if the procedure outlined by Mr. SEN (India) 
were strictly adhered to, there would be no problem. However, in practice, he 
had seen case after case in which insanity was required to be proved beyond all 
doubt. He felt that if there were grounds, even on balance of probability, 
to indicate that the accused might be suffering from insanity, this should be 
considered a good defence. 

Mr. REA (Hong Kong) said that according to the law as laid down in Rex vs. 
Carr-Briant it was sufficient if the accused could produce evidence to establish 
the fact that he was insane on the balance of probalility. It was not 
necessary for the prosecution to produce evidence to prove that each accused 
was of sound mind. In all murder cases in Hong Kone, the accused was submitted 
to a medical examination for a minimum period of one week. 

Mr. PIKE (Sara-wak) explained that in Sarawak, the :prosecution carefully 
examined each case and, wherever appropriate, presented evidence as to the state 
of mind of the accused. In a recent instance in the United Kingdom the 
prosecution had produced evidence as to the unf'itness of the accused to plead 
by reason of insanity, even though insanity had not been pleaded by the defence 
and indeed the defence had contested the right of the prosecution to raise the' 
issue. 

Mr. SEN (India) quoted from Rex vs. Ca.rr--Briant to show how the onus of 
proof was discharged if evidence of probability of insanity were presented. 

Mr. MORRIS (Australia) said that the question at issue was :procedural 
What had to be considered was the ultimate burden of pro f • • 
jury were doing their job bonestl '.Ihe e . . o in cases where the 
in which it would be difficult toydraw t~e ~~~~ si~l~!en~:se~ of genuine doubt 
according to the Woolmington case the prosecution had t right to suggest that 

o prove in each case the 
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soundness of' mind of the accused. It was only the u1timate burden of proof that 
was placed on the prosecution. It was only a historical accident that the 
defence of' insanity was not treated in the same way as a defence in cases of 
a~cident, self-defence, etc. in which the standard proof required was less 
rigorous, and that · the distinction between this defence and the others bad little 
to commend it. 

Mr. RASY (Cambodia) recognized the scrupulous attitude of the jurist Who would 
conderr.n only those of sound mind, but he could not see why the burden of proof 
of insanity should fall upon the prosecution. Indeed it was the accused who 
claimed insanity, as an "exception". The burden of p;oof of a fact lay upon the 
person who brought it forward. The prosecution, "\o.1:lose function was to accuse 
could not be in a position to prove that the accused was not mentally unsound: 

Mr. ROBSON (New Zealand) said that in revising the Crimes Act in 
New Zealand, a number of relaxations had been proposed. The ,.McNaughton rules" 
were incorporated in the existing law, but some changes had been made in a bill 
that would soon go before Parliament. First, the section on specific delusions 
had been deleted, because the weight ot medical evidence indicated that no one 
who had specific delusions could be sane in other respects. Secondly, following 
the view taken by the Australian High Court, the word "wrong11 had been taken to 
mean n:oraJ.ly wrong according to the accepted standards of right and wrong. 
Thirdly, the crime of infanticide had been included and mental illness could be 
pleaded as a defence; the killing by the accused woman of any child of hers under 
sixteen years was included. Ia.stly, the principle of diminished responsibility 
ennuciated in Scotland and adopted in England in 1957 had also been accepted. 
Culpable homicide that would otherwise be murder could be reduced to manslaughter 
if at the time of the offence the person charged, though not insane, ws suffering 
from a defect, disorder, or infirmity of mind to such an extent that he should 
not be held fully responsible. In the New Zealand view it was essential to 
keep the law as close as possible to.what the jury might decide, so that 
excessive burden would not be placed on the use of' the royal prerogative of mercy. 
In conclusion, he wished to add that in his country they were endeavouring to 
adopt a more humane approach to questions ct mental illness. 

Mr. HAN (China) said that in his country, this problem was treated not as 
it was under the Anglo-American systems, but as under the syst~ms prevailing on 
the Continent. He felt that there was no need to go into the question of the 
burden of proof of itsanity. It was., after al.l, not so difficult to prove 
whether a person was insane or not. Courts in China were under an obligation 
to investigate the state of mind of the accused. He wished to know whether 
the definition of insanity should also include what was C.OW known as the 
"irresistible impulse" test. 

Mr. FERNANDO (Philippines) said that in his country, as in China, the 
Continental system was followed in substantive law, and the American practice 
in procedural matters. Under the present Code, an imbecile or an insane person 
was exempt :rrom criminal liability unless he had acted during a l.ucid interval. 
In a system of law like that of the Philtppines, which stressed ~e r<:>le o~ 
reason or of intelligence, for criminal intent or mens_r:a to :xist, insan:ty, 
if proved, necessarily negated the existence of t~e crim1n~l rm.?d, and :nt1tled 
the d t ·ttal Such acnuittal was subJect to his being confined accuse o acqui • '-j. • _ • 

thereafter in a hospital or asylum established for persons thus afflicttd, which 
he might not leave without permission of the Court. But what was the degree.of 
mental derangement required for thi~ defe~ce to succeed? Even though a growing 
body of psychologists and psychiatrists viewed the traditional legal test of 
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ability to distinguish between right and wrong as no longer adequate =erk the 
stress and tension of modern life, the Philippines was not likely to ar on 
any radical innovation in regard to the concept of insanity. The doctrine of free 
will was too strongly grounded for that. 1'hus in its proposed Code of Crimes, 
an insane person or a lunatic was exempt if at the time of the alleged offence 
be did not have sufficient mental capacity to understand the nature of the 
particular act or acts constituting the offence, and to know whether he was 
doing right or wrong. By way of concession to the advances of modern science, 
the condition might include any permanent mental disease produced by the frequent 
use of intoxicating beverages or narcotics or similar drugs. Also, anyone in 
a state of automatism, for example in a hypnotic spell, a nigbtmare, or 
somnambulisID, could plead this defence. 

Mr. KRAIVIXIEN (Thailand) said that in his country absolute as well as 
partial insanity was accepted as a defence. Section 65 of the present penal code 
stated that if a person was in such a state of mind as to be incapable of 
understanding or controlling his act, he could claim this as a defence. In such 
cases, the burden of proof rested on the accused. However, the defence of· 
insanity had not been raised in Thailand during the last thirty-five years. 

Mr. NAGASHI!JIA (Japan) said that the problem of burden of proof in his country· 
was treated as in China. 'llle ultimate burden of proof rested with the prosecution. 
The defence could introduce evidence pertaining to insanity, and in cases where 
there was doubt about the soundness of mind of the accused, a medical or 
psychiatric examination was carried out. '!here was a special prison for the insane. 
The Governor of a Prefecture had power to order the custody of lunatics in a 
hospital and to discharge them after they bad been cured. The revision of the 
penal code that was currently being undertaken proposed that if an act was 
cOJiilllitted by an accused person without his knowing whether it was right or wrong, 
it would not be punishable. As to the definition of insanity, it should be borne 
in mind that this was a legal problem and had to be decided on the basis of a 
judicial value-judgement, even though the practice in his country was that when a 
question of soundness of mind arose, very often medical evidence alone was taken 
into account. 

Mr. HAKIM (Indonesia) said that in his country there were no juries, judges 
leading the inquiry. 'Ihe role of the prosecutor was to accumulate evidence and 
demon~trate guilt, while the accused was permitted only to listen and answer 
questions when they were asked. The question of providing proof arose only in 
civil cases. If there was any doubt as to the sanity of the accused the courts 
ordered a medical examination. ' 

Mr. DHAWASAKTI (Thailand) said that the term "irresistible impulse" was 
rather vague, and he wished to know its exact meaning. 

: Mr •. M>RRIS (Australia) agreed that "irresistible impulse" was not a ha 
term. The basic idea was that an accused did not have the capacity to cont~~i hi 

~:;:~ a: ~~;n~:l~~! =ta!!:p~:r:~: ~~n~~1os:~t::gh1 t:gi~latiion in 'lhailand,s 
different in each case. ' e erm nology used was 

11,r. DP.AlWASAKTI (Thailand) observed that the most irn 
in such cases was the capacity to distinguish between rigt~r!:~t;~~:~deration 

Yr. WILD (New Zealand) said that there was considerab · 
securing precise evidence as to "state of mindn Md" 1 le difficulty in 

• e ica experts often 
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contributed more coii:rusion than clarification •. If the notion of irresistible 
impulse was accepted and the defence of insanity e~rged accordingly there was 
a danger of opening the door too wide. In many cases where it was cl~imed that 
the accused had lost his ca~acity to distinguish between right and wrong it would 
be interesting to know if the accused would have comnitted the crilile had a 
policeman been at his elbow. Defences of automatism, irresistible ililpulse or 
lack of control etc. were better dealt with by adopting the principle of 
diminished responsibility. 

Mr. 11.0RRIS (Australia) said that the use of the term "irresistible impulse" 
bad created unnecessary confusion. If satisfactory evidence was presented of a 
diasnosible mental disease or unsoundness of mind, leading to a lessened capacity· 
to control his conduct, the accused should be allowed to enter a plee of insanity. 
While it was extremely difficult to prove the existence of such mental 
abnormalities, he felt that juries would·provide the necessary scepticism to 
safeguard against the abuse of this plea. The flood gates would not opened to 
acquittals, as the jury would not be easily convinced unless there was a genuine 
doubt about the state of mind of the accused. 

Y-rr. FERNANI:O (Philippines) wished to know whether the accused would be 
exempted from penal conse4ueoces when insanity had been established. 

¥.ir. MORRIS (Australia) replied that in such cases, the accused would be 
indeterminately committed • 

.V,r. HAN (China) wished to know whether the test of "irresistible impulse" 
would not be appropriate when an accused, even though he could distinguish 
between right and wrong, was unable to control bis acts. 

Mr. MORRIS (Australia) said that such a situation, though conceivable, would 
seldom occur in reality. He agreed, however, that it would be unjust to punish 
a person who appreciated the difference between right and wrong and yet could not 
control his acts. Perhaps the words 11lack of capacity to controlu were preferable 
to the phrase "irresistible impulse" around which unnecessary disputation had 
developed, which tended to render it useless as a concept. 

Mr. REA (Hong Kong) referred to the British law on homicide, in which the 
word "substantial" was preferred to "absolute". Similarly, it might be advisable 
not to use tbe word 11fully", in order that cases involving a slight lack of control 
might not be ruled out. 

Vnss OLENDER (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman wished to present another approach to the problem 
Which she believed might b~ of interest to the seminar. At present the question 
of insanity was considered after the crime had been committed. But criminal 
tendencies developed over a period of time, and it vould be easier to cont:ol them 
at the stage when they were first detected. The money spent by the State in 
maintaining the mentally diseased, in trea~i~g them or c~ring them, could ~e more 
wisely spent in arresting the growth of criminal tendencies at a much earlier 
stage. 
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rr. Criminal law as an instrument for the protection of numau rights 

Holl far and to what extent can substantive criminal law ensure t~e 
protection of human rtp;bts as set forth. in the C~arter of the U~~~~l 
Nations, in the Universal Declaration of Human Rights and 1n nat 
constitutions? 

For example, examination of the following problems; 

(a) 

(b) 

(c) 

Penal sanctions against violations of privacy, includin~ the 
inviolability of the home and the secrecy of correspondence 
and "droits de personnalite" 

Penal sanctions against social discrimination 

Penal sanctions safeguarding social and economic rights, 
includiog the right to health and to education 

Mr. GYAWALI (Nepal), in introducing this item, said that there was no 
disagreement tbat the human rights as set forth in tbe Universal Declaration of 
Human Rights should be protected. There was also no substantial disagreement in 
regard to the ~uestion of the protection of human rights by criminal law. As 
brought out in the paper by Mr. Han .(WP/I), the protection of human rights by 
criminal law should be a last resort, since criminal law could not be expected to 
be the only instrument of social control. This was a vast topic, which encompassed 
all aspects of criminal law in the protection of human rights. The Universal 
Declaration gave a more concrete enumeration of rights than did the Charter of tbe 
United Nations or the national constitutions of countries. To protect these rights 
it was necessary for countries to take steps to adopt and implement the Universal 
Declaration. It was not necessary that this adoption should be perfected in the 
written Constitution and in penal codes; the required result might be obtained 
by ordinary statutes and effective legal remedies. For example, in the case of 
Singapore there vas no bill of rights in the Constitution, and therefore no penal 
sanctions for the breach of such rights existed. In such cases, the injured party 
was left to pursue civil remedies in the courts. 

In his own country these rights were written in the Constitution, with 
constitutional remedies. In addition, criminal statutes provided penal. sru1.ctions 
for this purpose. It was necessary to bear in mind the historical background, the 
type of government, the economic and social conditions and the moral and. 
intellectual development of any given country. No legislation was useful ir it 
lagged ?ehind or. went beyond the times. He posed the question of how- a country 
could give practical effect to the Universal Declaration of Human Rights. 

Mr. ROBSON (New Zealand) posed a further question of" how a country which had 
adopted a unitary system of government, having a common law system, could 
effectively adopt the Universal Declaration of Human Rights. 

Mr. MUNIR (Pakistan) said that in a unitary state where the legislature was 
supreme, the legislature itself' could enact laws recognizing certain fund tal 
rights of the individual and precluding itself from l~gislating against a:~n 
rights. In PakistanJ for exEil)lple, a Const.:Ltuent Assembly imposeq lim•t ti on 
i. ts elf under the Constitution. J. a ons 
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Mr. FERNANDO (Philippines) said that in the Philippines, which bad a unitary 
form of goveroment with a written Constitution, the protection of human rights was 
judicially accepted. All ri~ts referred to in the Constitution were legally 
e~forceable, and, a person mJ.ght tak7 legal action against infringements of such 
rights. The Supreme Court of the Philippines had thus been protecting human rights 
in accordance with the Constitution. 

Mr. IBRAHIM (Singapore) stated that Singapore had no written Constitution but 
followed the practice of the United Kingdom, where the rule of law prevailed. 
Penal sanctions did exist against violations of privacy, illegal arrest, 
defamation, etc. There was, therefore, no supreme law which could be changed or 
amended by the legislature. 

Mr. RAMANATHAN (World Federation of United Nations Associations), speaking 
at the invitation of the Chairman, said that the substantive criminal law in Ceylon 
was chiefly contained in the penal code. As stated in article I of this code, 
the equality of men was a fundamental right. The code protected many rights such 
as the rights to life, liberty, freedom of religion, etc. Certain other provisions 
of the penal code were also in conformity with the provisions of the Universal 
Declaration of Human Rights. Except in a state of emergency, the law provided 
necessary safeguards for human rights. There were a number of such provisions 
relating to marriage, private and public property, freedom of opinion, and other 
matters. 

Mr. REA (Hong Kong) said that Hong Kong, like Singapore, had no written 
constitution but followed the English tradition. In his opinion it was more 
important to enforce sanctions against the infringement of human rights than merel.y 
to proclaim them in the constitution. From that viewpoint, criminal law had an 
absolutely essential role in the protection of human rights. 

Mr. PIKE (Sarawak) said that the situation in Sarawak was different from that 
in most of other British territories. There was provision in the constitutional 
instruments for the protection of some of these human rights. These constitutional 
instruments included what are known as the Cardinal Principles of the Rul.e of' the 
Rajahs which provided guarantees of such rights as freedom of speech, writing, 
worship, etc. 

Mr. HAN (China) said that the Constitution of his country recognized the rights 
set forth in the Universal Declaration of Human Rights. In ad.di tion, there were 
sanctions in the criminal law protecting the rights guaranteed by the Constitution. 
The right to vote, freedom of worship, various wel.:fare measures, etc., were 
guaranteed. Special criminal enactments also provided for the prevention of 
genocide., the protection of mine worlcers and other matters. 

Mr. SUFFIJ.N (Federation of Malaya) said :fundamental liberties were guaranteed 
under the Constitution of Mal9¥a. Al though there were penal sanctions against the 
infringement of some of these liberties, the individual. was usually obliged to go 
to the civil courts if his rights were infringed. He felt_that it_was more 
ff t ha"e a good li'beral aovernment imbued with the ideals e ective for a country o , u 

contained in the Universal Declaration of Human Rights rather than to rely on 
penal sanctions. 

Mr. NAGJ~SHIMA (Japan) stated that Japan's written Constitution had been drawn 
up two years before the Universal Declaration of Human Rights was promulgated. The 
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fundamental rights guaranteed in the Constitution we7e, however, ~st the s~e as 
those spelled out in the Cm.versal Declaration, and included certain natural rights 
as well as social and economic rights. He mentioned articles 17 ~ 40 of the 
Japanese Constitution under which any person could sue for redress 1~ cases of 
violations by public officials and of false accusations. There was Judicial 
supremacy in the safeguarding of individual rights, the Supreme Court being the 
final authority in interpreting the Constitution. 

Mr. NGUYEN LUONG (Republic of Viet-Nam) said that his country had recently 
adopted a written Constitution containing human rights provisions as proclaimed 
in the Universal Declaration of Human Rights. Under these provisions citizens 
had the right to life, freedom, safety of pers~n, etc., and no person.could be 
arrested or detained illegally. Arry violation of these fundamental. rights was 
punishable by penal sanctions. The penal code included specific def'ini tions of 
the way in which human rights should be protected. 

Mr. MUNIR (Pakistan) stated that most of the fund~ental rights mentioned in 
the Universal Declaration of Human Rights were protected under the Constitution of 
Pakistan. There was al.so provision that any law inconsistent with or repugnant to 
any of these fundamental rights would be declared void, and the Supreme Court 
was given the power to ad.Judicate on the constitutionality of laws as well as of 
an executive action. As an example, he cited the case of the Foreign Exchange 
Regulation Act of his country whereby three tribunals had. been established having 
different powers. In a case in which an accused person had challenged the 
constitutionality of having different tribunals in this manner, the Supreme Court 
had set aside the original decision in favour of the accused. 

Mr. KRAIVIlIEN (Thailand) said that human rights.were protected under the 
Constitution of his country as well as by the criminal and civil laws. In 
practice, however, full efficiency in the protection of these rights depended on 
the personnel enforcing the law, for eJCample, the police force. 

7he CHAIRMAN, referring to the example given by Mr. MUNIR (Pakistan), stated 
that 1. t was the function of the Supreme Court in many countries to declare 
ultra vires any legislation contrary to the constitution. He requested further 
information concerning the redress available in various countries and the 
remedies which might be sought by individuals for wrongs and illegal actions of 
public officials. 

Mr. NAGASHIMA (Japan) said that a citizen could sue police officers in a 
civil court if his home was violated wi~hout legal ground. The Minister of Justice 
or some other governmental agency would represent the government as defendant 
in such a case. He referred to a special procedure under the Criminal Compensation 
Law and the regulation relating to it which allowed monetary redress when an 
aggrieved person sued the state following his acquittal of an offence h had n t committed. e o 

Mr. SUZUKI (Japan),_supplem~n~ing the information given by Mr. NAGASHIMA, 
Said that there were administrative remedies for such violations of · t · h 
In Japan, the Ministry of Justice had established a Civi·1 Li'b t· pBriva e r~g ts. 

t d th er ies ureau which ace on e complaints of citizens who alleged that th · f d 
been infringed by police or private individuals. 'Ihe c~~: w~~ :::t:!n~i~~t:h:ad 
Public Prosecutor if such a step were f'ound J·ustified Th 1 • . 
und tak b b B • e nvestigation er en Y t e ureau was on a voluntary basis +be Bure uh · 

, v a av1ng no power to 
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talce compulsory measures. In addition to the Bureau and its local offices there 
were sev7ral C~vil Liberti?s Commissioners, appointed by the Minister of Justice, 
who received direct complaints from citizens, and would contact the Bureau if 
necessary, with a view to having a further investigation made He felt that the 
"progressive measures" mentioned in the Preamble of' the Unive;sal Declaration 
of Human Rights needed close study and implementation. 

Mr. HAN (China) said that the situation in his country was similar to that 
in Japan. A police officer who unlawfully violated the privacy of an individual 
was guilty of dereliction of duty. In addition to the personal liability of' the 
police officer concerned, the State might also be sued by the private individual 
in an administrative court. 

Mr. FERNANOO (Philippines) felt ttat the spirit which animated the Government 
as well as the attitude of the people was very important as regards problems of 
human rights. In his country a private institution, the Civil Liberties Union, 
acted as a watchdog over human rights. A written constitution judicially 
enforceable, ~as also a more important factor in ensuring the protection of human 
rights. In tl1e Philippines, decisions made by the Supreme Court were binding 
on the Legislature as well as on the Executive. Several recourses were available 
to citizens, such as civil action, civil redress, and penal sanctions. He relt 
that human rights provisions in a constitution acted as a deterrent to public 
officials, by limiting their powers. In addition to the civil and penal remedies. 
available, public officials could also be investigated by appropriate authorities. 
Recourse could also be had to prerogative writs such as habeus corpus and 
mandamus. He re-emphasized his previous stand that the rie;hts of the of'f'endcd 
party were a most important aspect of the whole question. This matter was now 
one of international concern, particularly in view of the existence or the 
Universal Declaration of Human Rights. 

Mr. HAKIM (Indonesia) stated that for historical reasons, the situation in 
Indonesia ~as different from that in other countries. The first Constitution 
had been written in 1945 after Indonesia had achieved independence, and it did not 
include human rights provisions such as those later set out in the Universal 
Declaration or Human Rights. However, human rights were protected by other laws 
relating to the inviolability of the home, secrecy of correspondence, etc. Be 
stressed that the State was held responsible for any violation by a public official 
in the course of his duty. The official himself' was not held personnally 
responsible. 

The CHAIRMAN suggested that attention be direct:d ~o the measures for red:ess 
compensation that were available to the citizen as dist~nct from ~he pen~l action 
which could be taken against public officials who had violated private rights. 

Mr. RASY (Cambodia) said that the human rights set ~orth in the t:xts 
of written constitutions could be protected effectively in two way~:. first by 
personal responsibility on the part of the individuals and t~e officia~s 
C d d dl by a Sanction in favour of the victim whose rights had oncerne an , secon y, . k. ·t ·i1 1 
be · nf · d I c b dia the law provided one safeguard by ma ing i i ega en J. ringe • n am o . . . ff d 
for officials to use harmful or unnecessary force in dealing with an~ en er, 
Off . · 1 t i these provisions were held personnally responsible~ icia s con raven ng . . • b 
An th • • • d that the rights of a citizen might have to e 

o ~r provision recognize der emer ency conditions, the 
restricted in case of emergency, but even un g 
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protection of human rights was ensured by means of sanctions ag~inst o~ficials 
who overstepped their powers. In this way a deterrent, acting in th: interest 
of human rights was present under norrrnl as well as abnormal conditions. But, 
along with criminal liability, there existed a civil liability aimed at 
compensating a victim tor damage sustained. As the official concerned was often 
impecunious, it w.s desirable that the administration should compensate the . 
victim for the damage, subject to recuperating this sum later from the offending 

official. 

Mr. MUNIR (Pakistan) felt that the only effective way of protecting 
individual rights ~as by providing legal sancticns against violations of such 
rights. If substantive criminal 1aw was to play its part, the constitution 
itself should provide tor punishment of violations. Laws must be brought into 
conformity 'With constitutional rights and must provide penalties for the 
violation of these rigbts. In this recpect, it might be necessary to recognize 
the existence or new types of offence. Certain local regulations might also 
have to be revised to conform to constitutional provisions concerning hUillan 
rights. 

Mr. NAGASHIMA (Japan) said that in Japan there were many criminal sanctions 
against violations of fundamental hunan rights. It was possible for the actions 
of a public official to be brought to the attention of the Office of the Public 
Prosecutor, which would then rea.ke an inquiry into the merits of the case and take 
necessary action. Should it fail to prosecute the public official concerned, 
the injured party whose private rights had been infringed had another recourse 
by 'Which he might apply directly to a court, seeking the trial. of the official. 
This procedure -was, however, very rarely resorted to in practice. 

Mr. GYAWALI (Nepal), sUILIDing up the discussion on this topic, said that 
opinicn ~as divided on·tte question of how a country could effectively give 
implementation to the Universal Declaration. It was, however, generally agreed 
that the preparation of a constitutional bill of human rights was not 
necessarily the most effective way. What mattered was the extent to which civil 
remedies and penal sanctions were available to enforce these rights. Another 
proposition which had emerged ver:, clearly was that a liberal government and an 
efficient administrative machinery were essential prerequisites for the protection 
of human rights. It ws also agreed that the Universal Declaration should be 
treated more as a set of ideals towards which countries should move rather than 
as rights which should immediately be incorporated in law. The Declaration 
should in the first instance serve as a means to a-waken consciousness through 
educational ~easures. 

Item II (a) appeared to relate to Article 12 of the Universal Declaration 
of H~n R~ghts, and te urged the seminar to examine whether there were any valid 
justifications for the State to interfere with the privacy of individuals In 
discussing Item II (b), Articles 2 and 7 of the Declaration might be kept.in mid. 
Equality before the law would not mean absolute equality, but equality of 
opportunity. Discussion on this subject, especially in relation to probleillS of 
backward classes in some countries and the need to bring them up to the general 
level, might be useful. Articles 12, 25 and 26 of the Declaration could be 
considered in connexion with Item II (c). 'Ihe basic question, which had alread 
been discussed in part, was how far penal sanctions were necessary to safeguard-:, 
social and economic rights. 
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Mr. SEN (India) wished to know whether the discussion would be carried 
over to the next week. 

Mr. FERNANDO (Philippines) sought clarification regarding popular 
participation in the administration of Justice in Japan. It seen:ed to him 
that the system ot inquest into prosecution succeeded in injecting an element 
of democracy into the administration of justice. 

Mr. MORRIS (Australia) referred to constitutional guarantees in relation 
to the experience gained with the operation of the Australian constitution. In 
his country, there were only two constitutional guarantees, neither of which 
had proved particularly potent in protecting the rights concerned. The 
guarantee of Just _compensation was one of' them. Only the Commonwealth 
Government was bound by this guarantee, which did not extend to the State 
Governments. In practice, there bad been only a small amount of litigation 
concerning compensation granted by the Commonwealth Government, but the record 
of the State Govermtents, which were not bound by this constitutional guarantee, 
had not been noticeably less generous. It appeared as though the principle of 
just compensation was deeply embedded in the social system, and would have 
been imple~ented whether the constitutional guarantees existed or not. The 
other guarantee, which pertained to freedom of religious observance and 
prohibition of discrimination on grounds of religion, also bound only the 
Commonwealth Governn:ent and not the Governments of the States •. Nevertheless, 
no significant conflict had developed, and the need for such a guarantee did 
not seem to exist. 

It was difficult to choose the :inost appropriate technique to enforce many 
of' these rights. A balance had to be struck between constitutional guarantees 
and other forms of providing legal protection of human rights. In Australia, 
penal sanctions were used to a great extent to safeguard many of the rights 
embodied in the Universal Declaration. Quasi-Judicial techniques were employed 
to ensure the observance of many of these rights, but criminal sanctions were, 
in the last analysis, the most potent weapon to ensure their observance and 
imple~entat1on. A list •of many of these statutes had been given in Working 
Paper J, on pages 11 and 12. A question arose as to whether criminal law should 
be used to such a large extent to protect social and economic rights, and 
was worth considering whether many of these human rights could not be protected 
without penal sanctions. 

On the question of the right of secrecy and inviolability, the Australian 
Government had decided that anyone using the technique of wire tapping could, 
unless properly authorized, be sentenced to two years' imprisonment and/or 
made to pay a fine of p.£500. Authority to listen in on telephone conversations, 
other than in the course of telephone maintenance operations, could be obtained 
only from the Attorney-General upon application to him, for a specific purpose, 
by the Director of National Security. 

Mr. Sl-ZUKI (Japan) said that in Japan penal £2ncticns CBire in~o play. 
when n:any of the rights referred to had been infringed. I~ false rnf~rmati.on 
were broadcast, it had to be corrected within two month~; if not~ punishn:ent 
followed. Difficulty was being experienced, however, witb_certain we:kly . 
m i . h it d nfidential matters under the guise of amusing stories. ~agaz nes, whic pr n e co 

-47- / ... 



While article 17 of the ~onstitution related to violation by public officials 
of constitutional rights, there was no article covering the increasing number 
of cases of violation of h~an rights by private individuals. The Go~er~ent 
was working in cl~se co-operation with the Newspaper Publi~bing Association 
with a view to persuading tte Press to impose controls on itself. 

Mr. WILD (New Zealand) said that the question ra~sed in Item II (a) was 
bcv far substantive criminal law could ensure protection of the right to 
privacy. 3ubstantive criminal law was not enough by itsplf to provide adequate 
protecticn. In this resrect, the object of :r;e;1.al sanctions ,;.;as to :punish 
officials who transg~essed their limits. However, so~ething more than penal 
sanctions was necessary. Even if discipline improved in the administration as 
a result of ~enal sanctions, it did not help the citizen who bad been injured. 
They should also possess the right to initiate proceedings for monetary 
compensation, either in civil courts or through some other expeditious 
administrative procedure. If ready access was provided to courts of justice for 
the purpose of proceeding against erring officials, the position might improve. 
It was not enough to write into constitutions the right to have access to tbe 
courts. A readily usable machinery must also be made available. 

Item II (b) referred to penal sanctions against social discrimination. 
This ~as a very wide subjectJ and he was of the opinion that this group of 
rights might best be safeguarded by educating public opinion. In this 
connexion, he ~uoted a relevant extract from a stateEent made by the Prime 
Minister of New Zealand, Mr. Walter Nash, which appeared in Working Paper K, 
(page 5). 

As for safeguarding social and economic rights, he was convinced that 
penal sanctions and strict liability were the only way of ensuring social 
justice for all. This bad been borne out by the experience in the State of 
South Australia. Even the slightest relaxation would lend to a breakdown of 
the entire system. 

Mr. MOON (Republic of Korea) said that the Republic of Korea was faced with 
the sa~e problem outlined by the participant from Japan. In the Korean 
Constitution, which was similar in many ways to that of the United States, more 
than twenty articles referred to rights enunciated in the Universal Declaration. 
Many rights were protected by imposing :penal sanctions in cases of infringement. 
Guidance was given to members of the public with a view to helping them 
r~cognize whe~her their ri~hts had been violated. In this event, they could 
either complain to the police and institute criminal proceedings against the 
offenders, or themselves bring civil actions seeking appropriate remedies. The 
Intelligence Section of the Ministry of Justice was trying to help the public 
just as the Civil Liberties Bureau did in Japan. 

Mr. RASY (Camlodia) wished to offer a brief explanation of the term nd ·t 
de 1 e 1 · t ' 11 • It ( ) rr roi s a P ~sonna 1 e in em II a • The droit d.e la personnalite" was a right 
whose obJect was the human :per~on. The law attempted to make a distinction 
between rights of property, which had to do with thinas and the "d ·t d 1 

• , 11 "' , ro1. s e a 
Eersonn~lite which had to do with the intrinsic qualities of the · a.· "d 1 The d l · id in l. vi ua • 

un er ying ea was that while the former could be expressed in monetary 
terms, and be the subject of comnercial transactions, the latter did not lend 
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itself to _ _such an assess~ent. There were numerous.rights in this group, such 
as the 7ight to reputati~n, the right to name, family status, nationality, etc. 
These rights were intangible but none the less precious. 

~• MORRIS (Australia) concurred With Mr. WlLD (New Zealand) that penal­
sanctions were essential for safeguarding social and economic rights, and that 
the_development_of a ma~ure public opinion was one of the best ways of protecting 
individuals against social. discrimination. Mr. WILD had also suggested that 
it was of ~irst importance to provide so:itething more than penal sanctions to 
prevent abuses by govenunent officials or agencies. Excessive zeal rather than 
positive abuse was in many cases responsible for such violations. In this 
connexion it had been suggested that in addition to penal sanctions, it might 
be advisable to provide ready access to the courts. However, the victims in such 
cases often made poor plaintiffs, being people who were in trouble with the 
criminal law or suspected of being dangerous to society. But if we failed to 
protect the rights of even this class of people, we would be jeopardizing the 
rights of the rest of society. Buttressing the existing system with some 
administrative machinery might be more appropriate, and he cited the system of 
Police Disciplinary Boards which served this purpose in Australia. These 
Boards were constituted in such a manner that besides the chief Police 
Commissioner, one or two leading citizens were members usually persons with 
experience as judges or magistrates. These Boards had a genuine respect for 
human rights and took action to correct any excess or abuse of power by the 
police. '!hey constituted a strong deterrent to abuse of power, and injured 
citizens had ready access to them. They helped to foster the feeling that the 
police force was anxious to protect human rights and bad a sense of responsibility. 

Mr. FERNANDO (Philippines) agreed that often the victims of abuse did not · 
make good plaintiffs. It was, however, interesting to note that the zeal shown 
by the police was directly related to the stability of the government. When 
national security was threatened, it was natural to expect an increased tendency 
on the part of the police to be more active. He cited the situation in his own 
country at a tiil:e when there had been danger to the stability of the State 
from the "Huk" move~ent, and when increased alertness on the part of the 
military and police had resulted in grave violations of individual liberties. 
But with the restoration of order, the position had changed. At present the 
Civil Liberties Union was very active in the Philippines in protecting the 
rights of individuals. Eminent jurists were n:eI11bers of it, and played an 
important role in safeguarding such rights. 

Mr. REA (Hong Kong) said that disciplina:y tribunals existed in Hon~ Kong 
also, and the rights and duties of police officers were clearly set out in 
the Police Force Ordinance. Anyone could report the misconduct of a police 
officer. Complaints which led to disciplinary or criminal proceeding~ against 
police officers were nearly always considered by the Attorney Gen6ral s 
department. 

Mr. MORRIS (Australia) observed that the practice was not uniform in_all 
states in Australia. To the best of bis recollection, the Police Disciplinary 
Boards themselves dealt with such cases, this being more expeditious than 
going through the courts. 

/ ... 



Mr RF.A (Hong Kong) requested clarification as to whether an offender could 
be requ~red to face disciplinary proceedings after acquittal by a court of law• 

Mr MORRIS (Australia) said that this was a procedural, and not a • 
substantive point, and felt that the Seminar might find difficulty in pursuing 
it. In fact, the disciplinary processes of the Administrative Boards had no 
binding effect on any proposed judicial processes. 

Mr •. REA (Rong Kong) said that in Rong Kong, if the accused bad been discharged, 
he was not subject to disciplinary proceedings on the same charge. 

Mr. ROBSON (New Zealand) said that he was more concerned with the rights 
of aggrieved citizens. As regards the role of the Civil Liberties Bureau of 
Japan, he wished to know from the Japanese participants whether a citizen who 
did not possess the necessary evidence was permitted to look into the relevant 
files, and make use of the material therein, and whether the legal representative 
of an aggrieved citizen bad the same facilities. He also asked tbe 
participant from Cambodia what remedies were available to protect the network 
of "rights of personality" to which he bad referred. 

Mr. SUZUKI ( Japan) said that the Civil Liberties Bureau had no compulsory 
powers to call tor evidence. Investigations were quite voluntary in character. 
It a person was requested to come to the office of the Bureau but did not comply 
with the request, nothing could be done. The Bureau had no compulsory powers 
to investigate the fil.es of the alleged violator. 

Mr. BASY (Cambodia)., in reply to the question raised by Mr. ROBSON (New 
Zealand) as to how reparation could be made for infringement of the "droits de 
la perso1:malite", which could not be evaluated in monetary terms, said this 
question was part of the classic question of moral prejudice. In the past, 
courts had been content to assess damages at a symbolical "franc". Later the 
principle of monetary compensation was recognized, but the sum was difficul. t to 
assess. The deterrent role of criminal law was particularly evident here. 

Mr. SUZUKI (Japan) said that even though the Japanese Civil Liberties Bureau 
bad no colJIPU].sory powers, it was a highly successful institution, receiving 
excellent co-operation both from citizens and govemment officials. It was 
vell known that inquiries conducted by the Bureau were different from police 
inquiries. This general public confidence had contributed to its success. 

Mr. DHARMASAKTI (Thailand) said he had been much impressed by the 
stateJtent of Mr. WllD (New Zea;t.and), particularly on Item II (b) relating to 
social discriminatiQn. This problem, however, did not exist in his country. 
Be added that the education of public opinion included also the education of 
govermtent officials.· He wished to know whether the restriction of certain 
occupations to the nationals of a given country, to the exc1usion of aliens 
wou1d constitute social discrimination. ' 

Mr. BANEF.JEE (India) believed that discrimination practised against ·aliens 
as thus described, wou1d fall within the field of international law and theref~re 
s~ould perhaps n~t be considered by the Seminar, vhich vas more concern~d ·th ' 
rights under municipal law. wi 
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Mr. NGU~N LUONG_(Republic of Viet-Nam) said that in his country the problem 
was to reconcile the interests of society and the interests of the individual. 
E.Xamining magistrates heard cases from this standpoint and attempted to see 
that justice was suitably administered. Be wished to blow whether there were 
any texts of legislation available on this particular point. 

Mr. MORRIS (Australia) agreed that the question raised by the participant 
from Thailand fell within the purview of international law but all the sa~e , 
it was a problem to be looked in~o. So far as public opinion was concerned, 
in Australia the Government had always shown quick response to it, and he believed 
that the force of public opinion would acbieve the same result in other countries 
also. 

Mr. RAMANATHAN (World Federation of United Nations Association), speaking 
at the invitation of the Chairman, said that in considering this subject, by 
far the most important point was what rerredies were available when human rights 
bad been violated. In Ceylon, action could not be instituted against individual 
public servants but only against the Attorney-General. In addition, litigation 
in most countries of Asia was expensive and access to this mode of redress thus 
tended to be restricted. Many countries bad, therefore, instituted a free legal 
aid scheme. He again wished to emphasize that there was no use possessing a right 
when it could not be enforced. 

Mr. REA (Hong Kong) said that he agreed that public opinion was the best 
eventual safeguard against social discrimination. Public opinion, however, could 
not be forcibly developed. He thought therefore that ultimately the liberty 
of the individual depended on the courts, and legislation was the practical 
safeguard. Fublic opinion could be forn:ed through action taken publicly in the 
courts. 

Mr. KRA.IVIXIEN (Thailand) agreed that public opinion was a great force in 
social control. The problem was how to educate public opinion effectively and 
speedily. 

Mr. BANERJEE (India) posed the problem of obvious conflict when one agency 
of government sought to protect and safeguard the human rights which another 
agency of the same governn:ent had violated, soreetiffies with.apparent just~fication. 
The confidence of the public in the effectiveness of the right-safeguarding 
agency might be undermined, and he 'Wished to know how the co~f~ict_coul~ be 
resolved and how confidence could be developed. Where the civil liberties bureau 
was a non-goverrur:ental organization, as in the Philippines and sorre other 
countries, the problem did not arise. 

Mr. HAGIWARA (Japan) said that even though the Japanese C~vil Liber~ies 
Bureau had no compulsory powers to secure evidence or s~on witnesses, it. 
received co-operation from all sources. Government officials took any querie~ 
from the Bureau very seriously, and did their utmost to co-operate •. T~e public 
which dealt with the Bureau knew that many of the h1:ffl1an rights_comm1ss1oners 
who assisted the Bureau worked in an honorary c~pacity, and this had greatly 
helped to enhance the confidence of the public in the Bureau. 
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bl f conflict between two 
Mr. MORRIS (Australia) said that the pro e~ 0 • any state instrumentality 

l 1 ight arise if persons senior in governn:enta agenc es 111 • • h ights rather than to uphold them. 
decided as a n:a.tter of policy to.v1o~ate UIJ18.Il ~or these rights, and the 
However, there was deep resp:ct 1~ his co::1hat roceedings of bodies like the 
necessary safeguard was provid~d in t~e f d ~hat non-official persons had 
Police Disciplinary Boards v1ere help in open, an. 
also been included in the ~embership of these bodies. 

Mr. PIKE (Saravak) said that while he agreed with the sugge~tion that a 
disci linary body provided a useful check in soKe smaller countr~es sue~ as 
saraw~k it might not ce possible to include outside personnel since suitably 
qualifi~d persons might not re available. He wished to know -whether the. Sta!e 
could clai~ privilege and refuse to disclose the evidence in its possess:on 7f 
any person was dissatisfied with the verdict of a disciplinary body and instituted 
proceedings in a court of law. 

Mr. LEE (Republic of Korea), in answer to the question raised b? Mr •. ~RJEE 
(India), said that when a bureau of civil liberties represented public opin~on, 
it could in effect supersede other branches of govern~ent. 

Mr. PIKE (Sarawak) suggested that the confidence of the public in the 
protection of hmnan rights by a civil liberties bureau which ~as a government 
departir.ent would depend on the energy and fairness with ~hich such~ b~eau 
conducted its business and on the confidence it created in the public ml.nd. 

Mr. BAN (China) observed that the discussion bad strikingly demonstrated 
the need to find out more about the functioning of the Civil Liberties Bureau 
in Japan. 

Mr. SUFFIAN (Federation of Malaya) said that in Malaya and some other 
countries in Asia where the level of education was lO'W, tbe question posed by 
Mr. BANERJEE (India) assun:ed. real importance. In his own country, for example, 
even though me.chinery for redress existed, in that anyone could report the 
misconduct of a public official to his superior, few, in practice wouli do so, 
as it vas believed that the superior officer would necessarily defend his 
subordinates. There was little public confidence in such a procedure. With this 
in mind, the Pri~e Minister of Malaya, who was acutely aware of the problem of 
corruption, had set up an anti-corruption bureau in his own Department, with a 
view to creating greater confidence in the mind of the public. It bad been 
suggested that if one governrr.ent agency did not assist the aggrieved party 
against another government agency which had infringed his rights, proceedings 
could always be instituted in courts of law. This was, however, a highly 
expensive procedure, full of technicalities and involving considerable delay. 
Perhaps the practice of giving free legal aid might be useful in such cases. 
Sc~e difficulties would be experienced in establishing such a s~he~e in his 
country at present. He also felt that the Japanese eXperience with the Civil 
Liberties Bureau was of great relevance to many Asian countries •. 

Mr. FERNANDO (Philippines) said that in the proposed Criminal Code of his 
c.ountry, increased emphasis bad 'been placed on the. protection of human rights. 
Stress bad been placed on a wide range of individual liberties and hU1I1an 
rights, including rights of association, inviolability of the bo~e freedom of 
religious worship, etc. With the adoption of this code, a signifi~rmt step forward 
would have been take:o. 
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Mr. SUZUKI (Japan) said that in view of the considerable interest expressed 
by various participants in the functioDing of the Japanese Civil Liberties Bureau, 
his delegation would present a supplementary document in which an attempt would 
be made to answer the questions raised. · 

Mr. MORRIS (Australia) viewed with concern the use of wire-tapping as a device 
for gathering evidence. 

Mr. HIGUCHI( (Japan) cited an example of liability of public officials in the 
gathering of evidence. The case involved the setting up of a microphone in a room 
by police for the purpose of eavesdropping on what was happening in a neighbouring 
room. The intended victim discovered the police equipment, and brought a case to 
the public prosecutor's office, which, however, did not proceed with it. The 
complainant went to a district court, which again did not take any action. An 
appeal. was finally made to the high court, which dismissed the case holding that 
such eavesdropping could not be regarded as an abuse of author! ty inasmuch as it 
was necessary to collect information in the public interest. In Japan there was 
no penal provision regulating the use of this device. From the legislative 
viewpoint the use of such devices needed further study, not only from the point 
of,-view of substantive criminal law but also of criminal procedure. 

Mr. MORICE (International Commission of Jurists), speaking at the invitation 
of the Chairman, said that the police should secure the authority of' the court 
to use wire-tapping. 

Mr. WILD (New Zealand) stated that it was generally agreed that wire-tapping 
represented an invasion of privacy, and al.so that its use might be justified if 
properly authorized. Two problems arose. First, under what circumstances should 
authority be given! Secondly1 could information. obtained for one purpose, such 
as the protection of national security be used for another purpose, such as the 
investigation of a crime? 

Mr. HAN (China) considered that wire-tapping was a serious invasion of priv~cy, 
but under Chinese law it was not punishable at the present time. In his opinion, 
it should not be left without controls, but should be subject to judicial control, 
whether it was used £or the purpose of criminal. investigation or for the 
protection of national security. 

Mr. PIKE (Sarawak) agreed that the use of wire-tapping was to a certain 
extent a necessary evil justifiable under proper safeguards. It should not, 
however be used as a g~neral. method of crime detection. It should be limited 
to crim;s of a serious nature. In Sarawak, as in many British territories, the 
power to authorize interception was vested in the Governor, w~o had to be 
satisfied that circumstances existed which warranted such an interference. 

Mr. MORRIS (Australia) said that wire-tapping was a necessary evil and a 
solution must be found in means of controlling its use. He inquired whether 
the authority to use wire-tapping should be issued in the same way as a search 
w h warrant senior police officials had to show cause arrant. In securing a searc , . 
to judicial authorities. Two problems rar.ained. Fi~st, if wire-tapping was not 

th · . . h t should be the sanctions for its use7 Secondly, au orized in a given case, w a . 
sh ld db •uegal wire-tapping be subseQuently admitted as ou evidence gathere y i 
evidence, 
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Mr. RASY {Cambodia) stated that in his country a case of wire-tapping would 
be dealt with under the legal provisions relating to the secrecy of correspondence. 
According to the Cambodian Constitution, secrecy of correspondence was inviolable 
except temporarily under emergency conditions. The exception could be invoked 
only by law and in explicit terms. It 'W8.S not possible to make an exception ?Y 
implication. Any decision of a judicial character was considered illegal if it 
tended to destroy the secrecy of correspondence. The temporary nature of the 
law had to be clearly specified, and it had to be motivated by national interests. 

Mr. FERNANDO (Philippines) stated that the law in the Philippines followed 
certain American precedents. The Philippine Bill of Rights, for example, owed 
a great deal to American infiuence. When the Constitution Convention of the 
Fhilippines met in 19)5, it agreed upon provisions relating to search and seizure 
similar to those found in American law, and deriving from the Olmstead case. The 
United States Supreme Court, in that instance, had overruled an objection to the 
use of wire-tapping on the basis that it was neither search nor seizure. A 
dissenting opinion by Justice Brandeis, who had labelled it 11 a dirty business", 
foresaw that the use of such devices vould greatly invade private rights. 
Concerning the privacy and secrecy of correspondence, the law provided that 
action could only be taken pursuant to a court order or as required under certain 
emergency conditions. In bis opinion, the utmost restraint should be placed on 
the use of wire-tapping and other devices such as dictaphones, tape recorders, etc. 
It was preferable perhaps to all.ow occasional lapses rather than to risk the 
violation ot individual. privacy. 

In reply to questions put by Mr. REA {Bong Kong), he added tbat he considered 
it objectionable to admit as evidence any information obtained by concealed 
equipment. In his opinion a third party shoul.d be present when tape-recording 
was used, and the accused should be warned that any information he gave would be 
admitted as evidence in court. 

The CRAIOO.N believed that statements of the accused obtained by tape­
recording would not be admissible in countries where the Indian Criminal Procedure 
Code applied. In countries with a high rate of illiteracy it would be precarious 
to admit the use of recorded statements made by tbe accused to the police. 

Mr. REA (Hong Kong), in answer to the CHAIRMAN., said that where English law 
applied, any voluntary statement was admissible as evidence. However, a police 
officer, when taking a statement,mu.st caution a suspect that this statement might 
be used as evidence and that he was not obliged to say anything unless he wished 
to do so. 

Mr. NGUYEN WONG (Republic of Viet-Nam) stated that his country had ace ted 
the principle of the protection of individual. rights. However, the law provi1ed 
for censorship of letters under certain circumstances. He felt that if an 
examining magistrate authorized the use of wire-tapping, this procedure would be 
acceptable. Re agreed that wire-tapping like search d i • 
authorization. ' an se zure, required court 

Mr. MOON (Republic of Korea) said that under the 
in his country there was a strong necessity Tor the us?~~i~ c~~dit~ons prevai~ing 
evidence, especially in cases of spying and espionage Evid re apping to obtain 
by vire-tapping and other means if under proper autho;ity den:e thcoul~ be collected 
national security. an in e interests of 
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Mr. RAMP.NATHAN (World Federation of United Nations Associations) speaking 
at the invitation of the Chairman, said that in Ceylon the right to s~crecy of 
correspondence was protected by certain provisions of the Criminal Code. 
Violation of rights by public officials, including fraud, misconduct, injury to 
messages, etc. were punishable under criminal law. Under conditions of emergency 
the Public Security Act operated, and the government could censor letters, etc. 
Tape-re~ording was inadmissible as evidence under the present law of Ceylon and he 
would like to know in what other countries it was also inadmissible. In his 
opinion wire-tapping should be pennissible under certain circwnstances. 

Mr. SUFFIAN (Federation of Malaya) cited a recent case in Malaya in which 
evidence secured by tape recording had been admitted. Tape-recording, like 
photography} could be used as evidence. It was possible to tamper with tapes, 
although such tampering affected the weight1 not the admissibility of the evidence. 
As regards wire-tapping, this device could be useful, and was sometimes indeed 
necessary, in obtaining evidence in such cases as kidnapping and extortion. He 
agreed that although wire-tapping was an ugly device, and should not be resorted 
to except in extreme cases, there were exceptions which justified its use, such 
as the protection of national security. The principal objection seemed to be to 
its secrecy. There was no objection to the censorship of letters, which was 
openly admitted in wartime. Few, however, knew the extent to which wire-tapping 
was resorted to in any country. 

Mr. REA (Hong Kong) also agreed with the general view that wire-tapping was 
undesirable except in special cases. He asked whether it was objectionable to 
use tape recorded evidence in, say, blackmail cases. A detective biding behind 
a screen could, for example, obtain admissible evidence. The tape recorder was 
only a modern device for obtaining similar evidence. 

Mr. YEGANEH (Iran) said that the right of secrecy was provided for in the 
Constitution of Iran, and there were sanctions in the Penal Code against 
violations of it. For example, under the Penal Code, public officials tampering 
with telephonic or telegraphic messages without authority could be penalized. 
There were no provisions concerning tape-recording_and wire-tapping i~ t~e law of 
Iran at the present time, but it was possible for Judges to give permission to 
police officers to use these methods if needed. It depended on the personal 
convictions of the judges. There seemed to be no difference between opening 
letters and recording evidence by mechanical means. 

Mr. NAGASHIMA (Japan) said that in Japnn public opinion was against the u~e 
of s t t t bt in evidence As far as be was aware, there bad so far ecre appara us o o a • 
been no cases in which the.evidence obtained from secret ta~e-recording ~r . 
Wire-tapping had been introduced before the courts. ~ve~ instance of wire-tapping 
Would be punishable under the law dealing with communica~i~ns. It was very 
dl.ff" lt 1 i t ing since the public official so authorized might icu to author ze w re- app . 
not use it properly. It would be help~ if the use of wire-tapping could be 
provided for and regulated by legislation. 

) that the permission for the use of such 
Mr. ROBSON (New Zealand felt ·ai high govel'IlJJlental authorities, as was 

devices should be granted by ministen or 
th nd ed. hoiW wide-spread~-as the pra~tice of tape e case in Australia. He wo er 
recording. 
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The CHAIRMAN believed that wire-tapping should be treated diffe:ently from 
tape-recording which was a recognized method of collecting information a~ 1 _ 
secondcry evid;nce. Wire-tapping sbould be allowed only under strict_con :o in 
c~ses involving the security of the State and the prevention of certain cr1mes, 
&~d should be authorized only by trusted officers of the State on the level of 
ministers. 

Mr. MORRIS (Australia) agreed that authority for the use of wir~-t~pping 
should remain at the ministerial or senior governmental leve~. Statistical data 
on the incidence of wire-tapping, without revealing the details of cases, should 
be published. 

Mr. SEN (India} stated that be would like to raise a ~itcl matter in_ 
connexion with sub-items (b) and (c) of Item II, dealing with penal sanctions _ 
against social discrimination and penal sanctions s~feguarding soc~al and economic 
rights including the right to health and to education. These subJects, when 
read t~gether with the main title of Item II, criminal law as an instrument for 
the protection of human rights presupposed that nations should accept as norms 
the provisions in tbe Charter ~f the United Nations, the Universal Declaration of 
Human Rights and national Constitutions. The question was bow far and to what 
extent substantive criminal law would ensure the protection of these rights. It 
was important to discuss not only the acceptance of these norms of human behaviour 
and values but also the extent to which countries observed these rights. In bis 
opinion it was also necessary to study certain acts which were subversive of 
human rights. There was a long history of the expansion of human rights, and tbe 
human family was now proud to share common values and laws which bad resulted 
from this historical process. Many constitutions of modern nations, including 
that of India, provided basic rights for the citizens in conformity with this 
historical growth. However, in the case of the Union of South Africa, there had 
been a deliberate attempt to subvert the rights of a large segment of the 
population, consisting of non-whites of Asian origin as well as indigenous 
Africans. These people were subjected to laws which in spirit and content were 
a negation ot tbe human rights advocated by the United Nations Charter and the 
Universal Declaration of Human Rights. The strangest fact was that the leaders of 
the State took pride in subverting these human rights. In his opinion 
civilization could not be categorized as ~bite or non-white. The advancement of 
the human mind and of human values could not be fitted into compartments because 
it was the comm.on product of human growth through the centuries. Unless these 
human rights were accepted as basic tenets in every constitution it would not 
be possible to safeguard them. It would indeed be advisable to ~dopt the 
provisions of the United Nations Charter and the Universal Declaration of Human 
Rights as norms of human society. This would prevent di9crimination which would 
giv~ privilege to the few and_disadvantages to the many, as in the case of South 
Af:ica. He felt that the seminar would be failing in its duty not only to the 
United Nations but to the people of the countries represented at the seminar if 
a protest were not made against such deliberate social discrimination. He 
emphasized that criminal laws could be so fashioned as to subvert hurn · ht 
c·t· th 1 an rig s. 

i ing e preamb e of the United Nations Charter and articles i 3 4 7 9 13 
16, 17! 19, 21 and 23 of the Universal Declaration of Human Rights he ~aid that ' 
the Umon o! South 1:frico. bad violated every one of these provisions in laws 
enacted during the past ten years. In spite of tbe:se violations the'un· f 
South Africa continued to be a Member of the United Nations. ion° 
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~ong tb~ examples g~ven ~ere the Group Areas let by which non-whites 
including Indi~ns a~d P~kistanis, were forced to move out from certain urb~n 
areas to outlying districts where economic hardships prevailed· and the pass 
laws, by which .Africans were required to carry passes in a "reference book" for 
purposes of employment, movement, trade, etc, failure to carry these passes 
leadi~g t~ the punishme~t of :orced labour on slave farms; the Apprenticeship Act 
by which it was.almost impossible for non-whites to enter certain professions 
and become chemists, surveyors, etc; the Criminal Law Amendment Act which 
punished Africans by flogging for going on strike; the Masters and Servants law 
by which servants were unjustly bound to their masters; and the Marketing Act 
which discriminnted against tbe non-whites in the marketing of produce and which 
favoured the enrichment of the whites. ' 

All political power was in the hands of the white population although they 
numbered less than two million of the thirteen million people of South Africa and 

- , 
he cited further examples of discrimination in respect of voting and other _ 
political rights. In view of this obvious discrimination the seminar participants 

. 1 
should protest against the subversion of human rights and freedom in South Africa, 
especially since many Asian peoples were among those subjected to humiliation 
and indignities. 

As an example of white and non•white integration he mentioned the situation 
in New Zealnr.d where, as far as bis knowledge went, the Maoris were completely 
integrated in society. Under a legal system which protected their rights, the 
Maoris hod developed amazingly, shoYling the possibilities in such integration. 
In his opinion those who tried to subvert fundamental human rights could not be 
successrui in the end. In view of the above, it was important to see bow tbe 
laws were fashioned in each country, in the interest of protecting human rights. 
ConstitutionQl provisions should be safeguarded by law in order to ensure that 
basic rights could not be transgressed at any time. 

llir. HAN (China) said that he shared the feelings expressed by Mr. SEN (India) 
in regard to rncial discrimination. On grounds of humanity and in the spirit 
of the Univers~l Declar~tion of Human Rights this pr~ctice should be condemned. 
The Union of South Jfrica should take steps to correct such violations and educate 
the general public to respect human rights. However, be doubted tbat the 
Government would change its policy. He felt that it was not ~easible to use 
criminal sanctions against social discrimination, because punishm~nt tended to 
aggravate resentment rather than to eliminate prejudices. Education and 
improvements in social. policy offered a better solution to this problem. 

Mrs. TANABE (Japan) described the functions of Civil Liberties Commissioners 
in Tokyo stating that she was one of two hundred such commis~ioners. If someone 
approached her with & complaint she would listen to the d~tai~s of the case, and on 
the basis of the information received she wculd, if so~e ~nfringement of human 
rights were involved give icmnedio.te advice to tbe ccr.ipla.rnant. She would then 
make a full written feport to the Civil Liberties Office •. rn other cases sbe 
might refer the complaint to appropriate governmental agencies, su~h as the . 
Family Court. Twice O month the local commissioners had consultations concerning 
cases of hun:an rights As an example she mentioned the case of a woman,~ 
waste-paper collector.of about forty years of age, wbo alleged thatfa po~ticeman 
h d •th t the proper attendance o a wi ness a made an illegal physical search wi ou ' 
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t 1 wallet from a fellow worker. the woman being under suspicion of having s O en a d rt d 
The policeman did not find any wallet on her body• Mrs• Tanabe ha repo e 
the case to the Civil Liberties Qff'ice, since under the Code of Criminal Procedure 
(Article 131) a physical examination of a woman could· not be undertaken unless 
in the presence of a doctor or another adult woman. 

Mr. SUZUKI (Japan) believed that Item II (c) was aimed at creating ~on~itions 
under which the dignity of JDan as an individual would be upheld. This d7gnity 
of the individual required not only recognition of civil and political ri~h~s but 
also the establishment of social economic educational and cultural conditions 
which were essential to the !ull1developme~t of the human personality. These 
conditions were spelled out in Articles 22 to 27 of the Universal Declaration of 
Human Rights. The Constitution of Japan., which had been enacted about two years 
prior to the promulgation of the Universal Declaration of Human Rights, contained 
provisions relating to such rights in Articles 25 to 28, which referred to social 
security, employment., health., education, etc. In his opiID:-on, economic., social 
and cultural rights differed in substance from other rigb.~s. 'Ihe State had a 
duty to guarantee these rights for its citizens and it was not sufficient for the 
State merely to punish violations of them. It must undertake positive measures 
and establish institutions to pl'ODl.Ote tbese rights. In the provision of' such 
State services, penal sanctions would necessarily have to be taken against those 
public officials who violated their spirit. Penal sanctions would also be 
necessary in the case of a third category of person, for example, the employer 
who violated the rights of his employees. It was chiefly from this viewpoint that 
penal sanctions for the protection of social rights should be discussed.· 

Mrs. TANABE (Japan) said that as an instrument for the protection of human 
rights, Japan had four years ago enacted an Anti-Prostitution I.aw which declared 
prostitution a social evil. Previously in Japan there bad been licensed and 
unlicensed brothels. The rights of prostitutes were not recognized; they were 
bound to tbeir employers and could not leave their profession. The anti­
prostitution law bad abolished all brothels and a considerable number of prostitutes 
and their employers bad been rehabilitated. However there remained some 
underground activities the extent of which was unkno~ at this time. The law 
had at least two merits: it protected human rights especially those of the 
women :on:erned., a~d ~t punished transgressors. It'was considered that prostitutes 
were vict1IDS of existing social conditions, and present efforts were concentrated 
on their rehabilitation • 

. Mr. NAGASHIMA (Japan), in reply to an earlier question by Mr. FERNANDO 
( Blilippines)., gave deta~ls of the system of II inquest of prosecution" established 
in 19~9. 1be idea of this unique method derived from the grand jury system. 
In Japan the Public Prosecutor had discretionary power in dealing with er· 1 al 
cases. The Code of Criminal Procedure (Article 248) provided that tak. im 1 n t 
atbccount cha~acter, age., the gravity of the offence, and conditions'subs~:!en~ ~o 

e commission of the offence etc. prosecution mi ht t • . . 
cases if deemed unnecessa"l'"V" f.s e.'result th g · no be instituted in certain 

-~ • · ere were cases in which i j d 
party filed a complaint demanding prosecution• If the i an n ure 
satisfied with tbe decision ot the Public Prosecut tn~ured party was not 
resort to the "inquest of prosecution" • On recei ~r o no o take ~ction, h~ could 
of prosecution", which consisted of eleven la p fl the complaint, the inquest 

ymen, se ected by lot and whose 
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term of office was for six months would 
the Public Prosecutor and th t 't· requ~st a re-examination of evidence by 

d b a. ·t ' t e es lmony of witnesses would be given. Decision 
w~s ma e Y m ~ori_y vo e,_eight votes being required for a decision to prosecute. 
Finally, the District Public Prosecutor•s Office it f • 
instruction to institute action for prosecution 'woounldrece P do a wrdi~teln · 4 , procee accor ing y. 
Approximately 1 ,OOO applications had been received by the "inq_uest of prosecution" 
from 1949 to 1958, and about 1,500 cases had been referred to the District 
Prosecutor's Office advising the institution of prosecution. Of these cases about 
260 had been prosecuted, 180 defendants being found guilty and 36 not guilty. He 
felt that tbis was halfway towards the grand jury system. 

Mr~ ~".ANA.THAN (World F~deration of United Nations Associations), speaking 
at the ~nv1.tation of the Chairman, agreed with Mr. SEN (India) concerning the 
abrogation of fundamental human rights in the Union of South l.frica.. Under 
Articles 5 and 6 of the United Nations Charter the Security Council might recommend 
to the General Assembly the expulsion of a country from membership in the 
United Nations. Tbat right, however, had not yet been invoked. The seminar 
should voice its disapproval of the subversion of fundamental human rights. 

Mr. GYAWALI (Nepal) also agreed with Mr. SEN (India.) that Member States of 
the United Nations in particular should not adopt a policy of racial segregation 
and fashion laws in support of it, since such a policy ran contrary to the 
Universal Veclaration of Human Rights. He agreed that criminal law could be used 
as an instrument of human rights for the subversion,as weli as for their 
protection. The question should therefore be considered from both aspects. 

Mr. FERNANDO (Philippines) felt that the .Japanese system of "inquest of 
prosecution" was worthy of study in some other countries. He agreed with Mr. SEN 
(India) that the practice of racial discrimination in the Union of South Africa 
should be condemned since it was repugnant to human conscience and an affront 
to United Nations provisions regarding human rigbts. He was not sure, however, 
whether the seminar could express an opinion on this matter. In other countries 
the possibility of criminal law being used for subversion of human rights did not 
exist in such an unadulterated form as in South Africa. In the Philippines a 
man 1s personality was entitled to respect, and the libel laws were intended to 
give protection to an aggrieved party. Under the libel laws, defamation not only 
gave rise to tort liability but to a criminal offence. The courts, under the 
existing system protected the freedom and the right of an individual to speak 
publicly without restraint or liability. The Philippines did not ap2ly the 
"clear o.nd present danger test" to libel cases. However, acts of public officials 
were always open to scrutiny. The Supreme Court on the whole was sympathetic to 
articles written by the political opposition. Such ~evelopment minimized the 
danger of criminal law being used to subvert human rights. 

Mr. MORRIS (Australia) in answer to a re~uest from Mrs. TANABE (Japan), 
for information on the 11white Australia" immigration policy, sta~ed_that_he 
would make avail.c.ble to participants a statement concerning t~e imm~gra~ion laws 
of his country. Turning to the points raised by Mr. SEN (India), he sa1~ t:iat 
like other participants he rejected an.v suggestion of any inherent ~uper1or1ty of 
particular races but he sincerely doubted the relevance of the_subJect to the 
seminar Th 11 ' th id" policy in the Union of South Africa did not come 
Within the p~rv~~:rofetbe agenda agreed to by the United Nations and the host 
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government. He agreed that criminal law could be used as a technique. for _ 
subverting human rights but the case of South .Urica was part of a high policy 
which had already been discussed at the General Assembly of the United Nations, 
and with the exception of a few very senior participants the other seminar 
participants would not feel free to discuss this matter. 

Mr. SEN (India) felt that the matter he had raised was relevant lf items (b) 
and (c) were discussed in the context of the main heading of item II. There 
were both positive and negative aspects to the question and unless the subversion 
of human rights was prevented, their protection could not be fool-proof. As these 
positive and negative aspects were linked, the discussion of the negative aspects 
was inherent in the subject itself. 

Mr. WILD ( New Zealand) acknowledged the reference made by Mr. SEN (India) 
to the position of the Maoris in New Zealand. The position in New Zealand, 
however, was different from that in the Union of South Africa in certain respects. 
For example, there was one white to every six or ::;even non-whites in South Africa, 
whereas there were fifteen Europeans to one Maori in New Zealand. In New Zealand, 
while the Maoris had equality in every respect with Europeans, the assimilation 
of Western civilization by this Polynesian group bad not been without problems. 
However, every effort was being made to assist their adaptation. Concerning the 
question of racial discrimination, he entirely agreed with Mr. SEN and he 
quoted a statement which had been made by the Prime Minister of New Zealand which 
in essence, maintained that there were no inherently superior people, although ' 
there might be superficial differences of colour culture and creed. The , 
inherent capacity for moral and intellectual development did not belong to 
special groups, and there should be no discrimination wben it came to human 
dignity and the equality of man. 

Mr. SUZUKI (Japan) observed that some countries bad constitutional 
provisions prohibiting social discrimination. Article 14 of the Constitution of 
Japan provided ~tall people were equal, and that the peerage should no longer 
~e ~e~ognized: Since the constitutionality of the law was safeguarded by the 
Jud1c1al ~ch1nery, social discrimination was strictly prohibited. However 
there_r~ined individual i~stances of social discrimination by private per~ons. 
The Civil Liberties Bureau in Japan dealt with such problems In h"s · -h d. • • t· • 1 op1.n1.on 
sue. iscrimina i~n usually derived from long-standing traditions and it was 1 

diffic~lt to eliminate them by law eni'orcement alone. Reliance should be placed 
on socia~ educati~n, n~d even though this would be a slow process it would in the 
end eradicate social discrimination. 
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rn. 'lhe legitimate limits of penal sanctions 

{a) Should there be capital punishment? 

The rea~ons for and a~ainst capital punishment - If capital punishment 
is retained. to what types of crime should it be limited - The 
question of its limitation and application in the case of young 
delinguents and of women. 

(b) Are there any penalties deemed improper from the standpoint of the 
protection of human rights? q 

(c) To what extent should criminal law restrict civil and political rights 
of E_ersons convicted of crime? When does the disability ceRse and 
what circumstances can lead to the restoration of these rights? 

Mr. NUNIR (Pakistan), in introducing Item III, said be would like to take 
up each sub-section separately. 'Ihe first dealt with the question of whether 
there should be capital punishment. He would not like to discuss this problem 
in the abstract, but would like to present it from the viewpoint of Pakistan's 
experience, and within the framework of tbe provisions in the Universal Declaration 
of Human Rights. The modern trend was towards the development of a democratic 
society based on the rule of law. In this development, the judicial element was 
no longer the only consideration, and the philosophical conceptions of the State 
had to be taken into account by lawakers in order to bring about the realization 
of certain human values. These values were directly opposed to those of a 
totalitarian State. 

The Universl Declaration of HUIIlan Rights, in articles 29 (3) and "30, provided 
that human rights and freedoms should not be exercised contrary to the purposes 
and principles of the United Nations, and should not be exercised to destroy the 
rights and freedoms of others. Article 5 of the Universal Declaration prohibited 
cruel, inhuman or degrading punishment. He did not thiDk that capital punishment 
was necessarily cruel, inhuman or degrading, when it was applied to such cases 
as treason or serious crimes against the state. Because of the·gravity of such 
crimes it was expedient for the state to execute the transgressors; otherwise 
it would be subject to the possibility of further conspiracy. 

There were certain other offences for which the sentence of death seemed 
necessary bearing in mind that articles 9, 10 and 11 of the Universal :Declaration 
provided for the rights of the accused person, and article 5 safeguarded the rights 
of convicted persons. The arguments for and against capital punishment had been 
given in detail in Working Papers A and J by Mr. Prevezer and Professor Morris. 
One fact to be borne in mind in approaching this question was that the muxderer 
himself nasrantly violated the fundamental rights o: another person by hi~ crime, 
and if this were not punished by the death penalty, it woul.d mean that society 
was makina murder excusable. · There was no mathematical or absolute standard in 
regard to the application of the death penalty, and in his opinion the answer lay 
in the peculiar conditions of each country and the degree of abhorrence with which 
society regarded the offence. Thus, it could not be recoru:nende~ that capital 
Punishment should be abolished in an a priori manner, irrespective of 107a1 
conditions. Ideas regarding what constituted cruelty had changed from time to 
time in the same country, at different stages of development._ For example, 
England had in the past provided capital punishment for certain offences such as 

-61-
/ ... 



countries, capital punishment was 
larceny and forgery. Even at present, in some kidna ping etc. Efforts to 
innicted for such offences as carryi~g firea~f condi~ions'were not favourable; 
eliminate capital punishment would no succee ·t fter the 
Ceylon bad abolished the death penalty, but bad restored i 8 

assassination ot Prime Minister Bandaranaike. 

It was his experience that in almost weeyt case of ~::e~het!~c~!:~td~:dnot 
rims effort on the part of the defence was o ensure 

~ece1~ the death penalty. In Pakistan, murders occurred at the rate of ~O to 
400 annually and the 1.Dcidence was bound to increase if the death penalty were 
abolished. In his opinion, certain forms of murder, such a~ multiple-murders, 
especially warranted imDosition of the death penalty. In his country, it would 
not help to give life sentence for multiple-murders resulting from family feuds, 
inasmuch as the imprisoned murderers would return to society after about fourteen 
years and would be able to pursue their feuds. Another example which might be 
taken'was political murder where a member.of an opposition political party 
would hire an assassin to kill a member of the party in power. In this proc7ss 
8 reduced sentence might be promised to an unlucky assassin shoul~ the.opposition 
come to power following the act. If the death penalty were not given in these 
circumstances, it wouJ.d be an inducement to assassins. 

Very few offences were punishable with death in Pakistan, those that were 
including treason and serious crimes against the state. It could be generally 
stated that the only offence punishable with death was murder or a kindred offence, 
with life imprisonment as an alternative punishment. An accused who had received 
a death sentence for murder had recourse to several appeals. The Court of 
Sessions dealt with murder cases with the aid of assessors or in certain districts 
with the aid of a jury. From this Court an appeal could be made to the High Court 
and then, by special leave, to the Supreme Court. On the executive side, the 
provincial Government had the power to remit or c01DI11Ute the death sentence, and 
this power had been frequently exercised where a judge did not wish to set a 
precedent, and left the decision to the provincial Gover!Jlllent. The central 
Government bad similar powers. '!here were also certain rules followed by judges 
which worked for t~e protection of the human rights of the accused murderer. 
In Pakistan, it was generally accepted that the death sentence would not be imposed 
following an unpr~ditated murder or one committed impulsively and without 
forethought. Extreme youth ~;o.s another factor, and no one under the age of sixteen 
years had ever been sentenced to death 1n his country. In the case of family 
tribal feuds where a youth was influenced by his elders, the· court would hold the 
adults responsible and would not sentence the youth to death. Pakistan did not 
assert the position that capital punishment could not be applied to women solely 
on the basis of their sex. In the case, however, of a woman persuaded by her 
paramour to poison her husband, she would receive· a reduced sentence and the 
paramour would be held responsible for the murder. Pregnant women had never been 
executed, and in many cases sentences passed on pregnant women had been commuted 
from death to life imprisonment. In certain other cases, also, such as where the 
liability was of a vicarious nature, judges would not inflict the death penalty. 
For example, in a group kidnapping expedition where one man had used a weapon 
and killed a person, that man alone would be held responsible, and the others in 
the group would receive lighter penalties. Where there w-as grave provocation a 
murderer would not be sentenced to death. For example, it had happened in a' 
village that a man had been publicly carrying on an immoral liaison with an 
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unmarried girl, and the father had killed the man. The father was held to have 
acted under grave provocation, and had not received the death penalty. 'Ille death 
penalty was not imposed on a murderer who, while not coming within the definition 
of legal insanity, was clearly subject to mental derangement at the time of the 
offence. The death penalty would be meted out on the·basis of circumstantial 
evidence alone in a clear case of premeditated murder. Normally, a death sentence· 
would not be carried out if two years had elapsed after the arrest of the criminal. 
'lhe abolition of the death ~enalty would be an incitement to crimes of violence 
in his country. 

Mr. V.ORRIS (Australia) said that with reference to the question raised about 
Australian ilmnigration laws he would circulate the following day a memorandum on 
this subject to all participants. 

Mr. V.OON (Republic of Korea) said that there vere physical and religious as 
well as practical arguments against the death penalty, which amounted to the taking 
of htllilan life by man rather than by God." The available statistical data in some 
countries such as Australia had shown that the incidence of crime was not related 
to the retention or abolition of the death penalty. In his country, it had been 
retained, mainly because of political exigencies. The penal code in the Republic 
of Korea contained few provisions on the death penalty and these related mainly 
to crimes concerning collaboration with foreign aggression, sedition, etc. J.furder 
and robbery causing death were the IDajor crimes punishable by death. If an 
offender who had coI!llilitted a crime punishable·by death was less than sixteen years 
of age, he was sentenced. to life inrprisoDID.ent. Even though capital punishment 
had been retained in his country, his personal opinion was that it should be 
abolished. 

lflI'. KRAIVIXIEN (Thailand) said that the whole question of capital punishment 
should be considered in the light of the social history, educational standards, 
customary behaviour and other prevailing conditions in each country. It was 
true that in many European and flmerican states, statistical evidence indicated 
that the abolition of capital punishment had not resulted in an increase in the 
homicide rate. However, available statistical evidence in Thailand indicated 
that such abolition would lead to a positive increase in the number of murders and 
other capital offences. As a matter of fact, during the years of 1944-1957, when 
the death penalty was in abeyance through the exercise of the Royal Prerogative, 
and life imprisonment had been substituted for it, the rate of capital crimes and 
charges had increased considerably. ille retention of capital punishment in Thailand 
had been fully justified, especially since many capital charges had 11te imprisonment 
as an alternative to the death penalty. In practice, the death penalty had been 
restricted to the most heinous crimes. Dlll'ing the last twenty-eight years, only 
214 out of 494 persons charged with capital offences had been sentenced to death 
and of these, 107 bad had their sentences converted to imprisonment for life 
through exercise of the Royal Prerogative of mercy. There were also safeguards 
such as appeals to the Court of Appeal and to the Supreme Court, both on ~uestions 
of law and of fact. Even when there was no appeal against the jud~ement of the 
Court the law re uired 8 review by the Court of Appeal. This review, or the 
doubl~ appea1 couiled with the use of the Royal Prerogative, mitigated the rigours 
Of the law and was 8 safeguard against any fallibility of the judicial system. 

Mr. HIGUCHI (Japan) said that the question was approached in his country froz:i 
two points of view, namely the constitutional and the legislative. The Constitut;ion 
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it had to be protected from certain 
retained this punishmen~ as a ~ete::n!is~~n~l~enced by history, culture and 
social evil~ •. Legislat~ve policy the abolition of capital punishment. However, 
social conditions and did not favourf ff for which capital punishment was 
it should be noted that the number O o en8e:o l during the years 1918-1947 • 

. imposed had decreas:d sharply ;r~m ~~~u!h;lsafety~of the state, homicide, robbery 
At present, only cri~es connec e _wi th were unished by death. Juveniles 
or rape linked with violence ca~sing :ea d to de~th but only to life imprisonment. 
under eighteen years could not e sen ence i lt 
He felt that till:e was not yet ripe in Japan to do away with th s pena Y• 

Mr HAN (China) agreed that the question of the retention o: abolitio? ~f 
ca ital.punishment had to be considered with reference to condit~o~s p~evailing 
• p h untry While the general trend might be towards the limitation of the 
~~f=~~esc;unish;ble by death and the eventual abolition of ~he· death penalty, t 
political unrest in his country had necessitated its retention. 'Ihe death P~ffl Y1 
was ill'.iposed mostly in cases of high treasoQ or ofbeinous crimes. However, i ega 
traffic in narcotics was also punishable by death. Another feature.of the legal 
system in his country was that repeated perpertrators_of certain crunes co1:11d also 
receive this extreme penalty. While the wisdom of this might be doubtful in 
theory, it had proved an effective deterrent. He empha~ized, however, !hat there 
was an increasing tendency in his country towards restricted use of capital 
punishment. '!be courts were endowed with wide discretionary p~ers and, for 
example, offenders under eighteen years and old peo~le above eig~ty years of age 
were not subject to capital punishment. In conclusion, he questioned whether 
this form of punishment should be limited only to murder. 

Mr. FERNANro (Philippines) said that the present law in the Philippines 
on the subject was contained in the revised penal code of 19~2. The proposed 
code of· crimes currently under consideration in Congress was more humane in its 
outlook. However, he felt that this attitude would not comnand the approbation 
of the public or of Congress. Capital punishment was now restricted in the 
Fhilippines to more serious offences such as treason, piracy aggravated by murder, 
hcmicide, robbery coupled with homicide, etc. In view of its increasing incidence, 
kidnapping had also been declared a capital offence. However, in practice capital 
punishment was not often imposed. Even if there was sufficient proof of con:mission 
of the crime, the sentence of the lower court had to be reviewed by the Supreme 
Court, and eight out of eleven judges had to agree to the punislm:ent. When the 
offender was a person over seventy years of age, or was a pregnant woman, capital 
punishment could not be awarded. The new code postulated that a death sentence 
should be imposed only when the offender was found to be unusually dangerous 
to society. The President also had power to pardon. If new evidence became 
available, the President could inform the Courts of the facts, and set aside the 
death sentence. Under the revised code, the age limit for the death penalty would 
be reduced from seventy years, as at present, to sixty-five years. It had also 
been recomnended that no person under twenty years should be punished by death. 
Hcwever, public opinion in the Fhilippines was not in favour of many of the proposed 
changes. 

V.a-. PIKE (Sarawak) said it would be difficult to give· a purely objective 
answer concerning the justification for capital punishment. He agreed that the 
circUillstances in each country, including the standard of living and the philosophy 
of the people, were the most important factors in determining this issue. 
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Generally speaking, there were two kinds of murderers: those who murdered in 
the heat of passion of one kind or another, and those who cOJIIIIlitted premeditated 
murder. _He doubted the deterrent effect of capital punishment in either case. 
In the first case, the consequences were never.considered, and a premeditated 
murde:er would have calculated all possible consequences and even ways of 
escap1ng_from the clutches of the law. He concurred.with the participants who 
thought it would be unwise to abolish capital punishment in any given country i: ~he majorit~ ~f the people w7re against abolition. One possible way of 
aiming at abolition was to provide an alternative penalty. This would result 
in judges making progressively less use of the death penalty and eventually 
abolition would follow upon disuse. 

Mr. OIBUKI. (Japan) said that in his country some surveys had been made of 
public opinion as to whether capital punishment shoul.d be retained or not. In 
1926, when the question had become an issue, the Prime Minister's Office had · 
conducted a survey ot 2,536 persons of both sexes and of over twenty years of age. 
Sixty-eight per cent of those polled had voted against abolition. The Mainichi, 

. a leading newspaper, had also conducted a similar survey in lv".arch 1956, covering 
2,904 persons. or these, 59.} per cent were opposed to removal of capital 
punishment. 'lhe Japan Federation of Bar Associations had also conducted a poll 
in 1953 to ascertain how legal opinion reacted to the question, and 61.3 per cent 
had been against removal of the penalty. 

VI!'. HAKIM (Indonesia) said that in Indonesia, fourteen crimes were 
punishable with death sentence. Of these, some related to the safety and security 
of the state, while others concerned crimes against persons. The crimes against 
the safety and security of the state were: attempt on the life of the head of 
the state, acts of treason and hostility against the state, communicating state 
secrets to a foreign power, passing secret maps, cll'awings and texts involving the 
defence of the country to a foreign power, assisting the enemy in time of war, 
promoting a strike in essential services during times of emergency, cOlIDD1tting a 
fraudulent act against the state, violent assault on the life of the President, 
and attempt on the life of a visiting head of state or a visiting prince. The 
crimes against persons were: murder, theft with violence leading to manslaughter, 
extortion with violence causing death, and piracy of any character. 

In November 1959, a new category had added to th~se crimes punishable by 
death sentence: these were related to the economic life of the country. Indonesia 
was struggling hard to achieve economic stability, and offences which seriously 
jeopardized such efforts were thought to be serious enough to justify punishment 
by death. Although this was the statutory position regarding capital punishment 
in Indonesia in actual fact it had not been used very frequently. During the 
last thirty ;ears few cases of punishillent by death bad occurred. In 1926, during 
a Communist ins~ection, when Indonesia was still under Dutch sovereignty, four 
death sentences had been carried out. However, since independence there had been 
only three instances of capital punishment, al~ of them for a~tempts on the life 
of the President. The death sentence was carried out by hanging. 'Ihe President 
had the power of pardon, and every case bad to.be sub~tted to him before the 
sentence was carried out. 'Ihe law did not di.fferenb.ate between childTen and 
adults nor between men and women as far as capital punishment was concerned. 
Pregua~t women could not be hanged until after childbirth. Public opinion in 
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d it 1 unisbment As regards the ~oint 
Indonesia, he believed, supporte caip ~h P_ t"fication for capital punishment, 
raised by some participants concern ng e JUS i . . of 97 er cent 
he said that it was not repugnant to Islam which was the religion . P 
of Indonesia's population. According to Islamic doctrines~ the taking of a life 
ust be paid for by a life. Capital punishment was effective as a deterrent, 

:nd it would not be wise, for the time being, to abolish it in Asia, since this 

might lead to an increase in crime. 

Mr. RAMANATHAN (World Federation of United Nations Associations), speaking 
at the invitation of the Chairman, referred to the report on capital punishment 
which had been prepared by Mr. VOBRIS, the participant from Australia, at the 
invitation of the Goverronent of Ceylon. Ceylon bad experimented with the 
abolition of capital punishment. Historically, a murderer had always been liable 
to capital punishment in Ceylon. In earlier tiJnes Buddhist kings, who were against 
capital punishment on religious erotmds, had in deference to public opinion, 
secretly substituted the corpses of men who bad died from natural causes for 
men sentenced to death. He q_uoted from Mr. M)RRIS I s report to show that al though 
the homicide rate was rather high in Ceylon, there were some other countries 
with an even higher rate. He concurred with the conclusions of the report and 
said that the theory of the deterrent value of capital punishment was not borne 
out by facts. The question had to be considered from the point of view of its 
long-term effects, the administration of justice, prison administration, and 
public opinion. Citing article 3 of the Universal Declaration of Human Rights, 
he said that man's sense of innate justice would not be satisfied by taking one 
life for another. It was morally l<ll'ong to take life in the name of law. 

Recalling the assassination of the Ceylonese Prime Minister, 
Mr. S.W.R.D. Bandarana:ike, he emphasized that its cause was not the abolition 
of capital punishment but rather political motives. He urged participants to 
study the experiment of Ceylon with the abolition of capital punishment, which 
was singular in this region. 

Mr. LUONG (Republic of Viet-Nam) stated tbat the· strongest reasons for the 
abolition of capital punishment were always religious. For instance, Budahists 
as well as Western church leaders bad always argued for its abolition, holding 
the view that society bad no right to take a man rs life. He himself felt that 
capital pUPisbJllent had a place among·penal sanctions, but that its use should 
depend upon the gravity of the crime. He considered that its deterrent value was 
real, and agreed with Mr. HAN that political exigencies made its retention 
necessary in some countries. Referring to the aggression with which his own 
country was threatened, he said that the penal code fomally provided this 
punishment mostly for political crimes. There was no article in his country'~ 
penal code which exempted women and children from this punishment although i~ 
practi~e it was seldom u~ed against them. The death sentence was' subject to the 
possibility of presidential reprieve. 

Mr. RF.A (Hong Kong) said that two main point · f i · 
the statements made by the participants who had s;o~envb:;o~~u~~ be discerned in 
the arguments for or against capital unishment ~ . 1m, namely, that 
practical point of view, but it was e~sentially :e~e b~~ed :~ther on a moral or a 
decided on the basis of the circumstances in each c~:t ~ro Fem. and had to be 
circumstances, the possession of firearms mi~~t m ·t ry= or i~stance, in some 

ei'-' eri capital pun1slm;ent. If 
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capital punishment bad to be rejected from the moral point of view, considerations 
based on the practical point of view would not arise at all. In this connexion, 
the_Society_of Friends of Hong Kong had asked him to state that they were against 
capital punishment; this·view merited respect even though one might not agree with 
it. The statement ot' l-h-. HAN,particuJ.arly his reference to the fact that traffic 
in narcotic drugs had been included under capital offences in China was of 
interest. Public opinion was· difficult to evaluate but the attitude of juries 
might provide some indication. If public opinion was against capital punishment 
a jury would sometimes return a verdict of "not guiltyn in order to avoid the ' 
responsibility of a death sentence. This was an instance when public opinion so 
influenced law as to make it virtually ineffective. 

He agreed with the participant from Japan that the whole question depended 
on the stage of development of society. If a society were sufficiently developed, 
there would be no need for the death penalty. 

Mr. ll..ORRIS (Australia) said that the balance between social development and 
the gradual abolition of capital pmiishment was a diff'icult one. Tb.ere were two 
central issues: the first was an issue of fact, namely, does abolition increase· 
the rate of murder? There were few studies on the subject, but all of them 
indicated that there was a tendency to exaggerate the correlation between capital 
punishment and the rate of murder. The leading available studies referred to 
England, the United States of America and Canada, but useful experimental material 
relative to Australia and New Zealand wss also avaUable. When he was working 
on the commission appointed by the Government of Ceylon, he had found it difficult 
to secure conclusive evidence on this point; there was a great nE~ed to undertake 
studies ot' this nature in the seminar area. The second issue was, how far should 
a country or its legislature move ahead of public opinion? Asian countries 
were currently engaged in implementing economic and social development programmes, 
and with the gradual achievement of these objectives it would be only natural 
that there should be tend.ency towards the progressive abolition of capital 
punishment. This tendency had, indeed, been implicit in every speaker's statement 
when citing exceptions to crimes punishable by the death penalty. The present 
status of this question could perhaps be summarized by saying that although 
capital punishment had been retained on the statute books of most countries, there 
was a steady narrowing of its use. 

Mrs. TANABE (Japan) wished to acquaint participants with the activities of 
the Penal and Social Reforms Association of Japan. One of the main activities 
of the Association was advocacy of the abolition of capital punishment. Capital 
punishment could be objected to on the ground that it afforded no protection to 
human life but rather ran counter to the right to life, tbat punishing murder by 
death was tantamount to the state perpetrating another murder, and that judges 
were not infallible and if an innocent person was sentenced to death there was 
no way of correctin~ the mistake. Article 36 of the Constitution of Japan forbade 
cruel punishment and she wondered how, this being the case, capital punishment 
could be tolerated. 

Mr. ROESON (New Zealand) said that in his•country, the issue of capital 
punishment had become 8 prey of party politics. In 1935,_when th~ La9our Government 
was voted into power in New Zealand, the abolition of capital punishment had been 
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ractice was adopted. of reprieving 
one of the a:ajor planks of its platform. Th~h P t -vas abolished by law for all 

d • 1941 capital pun1 s men I d 
condemned murderers an in ~ 4 the National Party came into power, an 
crimes except treason. ~ater, in l9 9' I 1957 when the Labour Party was 
reintroduced capital punishment in l95l.d Dain the practice of reprieving 
returned to power, the Government adoite a~en capital punishment had been 
condemned murderers. During 1952 to 957' t d to death There was apparentzy 

d l ight Tlersons had been sen ence • i 
reintroduce, on Ye K • f ca ital punishment and the rate of er me. 
no correlation between the existence_oft p a 6 uhen there was the death penalty, 

al d taking a. period of fi een ye r , " 1 In New Ze an, . gainst thirty-seven during the per od there were thirty-five capital offences, as a 
when this penalty had been abolished. 

· "th the case of Caryl Chessllian, Governor Brown of California In connexion w1 ht •t ly the weak had observed capital punishment was a gross failure, ta 1 was ~n . , 
the oor and the ignorant that suffered it and that most of the time the rich 
and ~he influential ngot away with it 11 • In this context, he recounted the case 
histories of eight offenders who had been executed in New Zealand betw7e~ 1952 and 
1957. It was a poor home background which seemed to have been th~ decisive factor 
in some of the cases. Governor Brown's statement couJ.d not be said to be 
substantially true of New Zealand, although there were elements of truth in it. 

During the period 1952-1957, a woman in New Zealand had been se~tenced to 
death, but she had been reprieved on the grounds of her sex. Referrin~ to a. 
statement made by Mr. HAKIM (Indonesia) that difficulty had been experienced in 
Indonesia in finding an executioner or a hangman. He read a passage from the 
report of the Royal Commission on Capital Punishment, of which Sir Ernest Gowers 
was the Chairman, which suggested that executions did impose a strain on those 
officiating but that the strain was short-li vecl and bad no lasting adverse ' . effects. He doubted. whether this could be said of New Zealand. In conclusion, 
he said that in New Zealand, social development had led to a relaxed and more 
b\.l!Tane attitude tc~ard the questicn of capital punishrrent. 

Mr. ROBSON (New Zealand), in amplification of the above statement, made it 
clear that there had been no executions in New Zealand since 1957 although it was 
possible to apply the penalty of capital punishment. The policy of the Labour 
Government was to reprieve every person condemned to death. The next step would 
be to abolish the death penalty by law. This was being proposed under the Crimes 
Bill to be considered by Parliament in June 1960. 

Mr. IBFAHIM (Singapore) summarized the position in his country, referring to 
his Working Paper C. Murder was the only offence where the death sentence was 
mandatory. The Arms Offence Ordinance 1948, which provided for the death penalty, 
was an annual Ordinance renewable from year to year; it provided an alternative of 
life imprisonment and there had been a tendency in recent years for judges to 
impose this alternative punishment as a matter of course, The death penalty could 
also be imposed in cases of treason, with life imprisonment as an alternative. In 
all cases there was trial by a jury. Counsel was supplied at public expense for 
an accused who could not afford his own counsel. A person sentenced to death by 
the High Court had the right to appeal to the Court of Criminal Appeal and free 
counsel was supplied if necessary in such cases, Where an accused was' not 
satisfied with the ~ing of the Court of Appeal he could apply for special leave 
to appeal to the Privy Council but this was rarely granted. In Singapore, 
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during 1959, out of a total of about sixty murder charges only four persons 
1:a·d been executed. Of these, three had their o-wn cct:nsel. There was 
no general clamour for the abolition of capital punishment in Singapore; he also 
believe~ that there was so far no agitation for abolition in Malaya either. 

Mr. MORRIS (Australia) said that in his opinion the seminar had not de~lt 
with the real problems relating to capital punishment, but had skirted the issues. 
The opinions so far expressed had been those of politicians rather than of experts 
in the administration of criminal law. While he could appreciate the political 
viewpoint', he felt that the seminar should deal with the subject from an expert 
viewpoint. He agreed with the contention that the abolition of capital punishment 
depended upon such things as the existing sccial conditions and public opinion 
but, in addition, the seminar should not avoid considering the question of the' 
abolition of capital punishment factually, and not only on the basis of the role 
of public opinion. He was also in agreement with the need to develop and 
instruct public opinion so that with an improvement in general social conditions, 
capital ~unishment could progressively be abolished. 

In Asia and the Far East, there were four countries which had experimented 
with abolition. While this experience had been limited and the information· 
available restricted, be felt that some measure of success had been achieved. 
These four areas were the former Travancore-Cochin, Goa, Nepal and Ceylon. 'Ihe 
case of Ceylon was interesting because it was not a country with a low crime rate, 
and therefore the abolition of capital punishment bad been a major social 
experiment. As far as available statistics showed, there had been no increase 
in the murder rate after abolition, and this at a time of very rapid social change 
and political and social upheaval. While Ceylon bad reintroduced capital 
punishment, all three members who composed the Comnission of Inquiry had agreed 
that capital punishment should be abolished for all murders. One member, however, 
had advocated that it should be retained for special cases such as the wilful 
murder of police and prison officials. In the case of Travancore-Cochin, capital 
punishment had been abolished for six years from 1945 to 1951 and then reintroduced. 
As far as the limited available data showed, the murder rate had not increased 
during the two periods. 

In his opinion, it was necessary to decide whether capital punishment saved 
lives or not. If it did not save lives, then it was an indecency to use it as a 
method of punishment, although political perspectives would condition the means 
and the timing of its abolition. In the cases of Ceylon and Travancore-Cochin, 
there were no indications that capital punishment bad saved lives. The question 
of whether abolition would really make any difference to the murder rate was 
therefore a crucial one. He agreed that certain offe~ces, such as treason, were 
a different matter a purely political matter. Certain other offences, such as 
the carrying of 8 ~ 8 and rape presented another type of problem. He wondered 
whether capital puni~hment sho:Ud be applied in such cases at ell. · 

In his O inion to advocate the abolition of capital punishment did not at 
all mean dp i ' d the fact remained that this punishment did not bring a con on ng mur er; t 1 i hm t 
murdered person back to life. From this point of viev, if capi a puns en 
woUld not save lives, then it was indefensible and indecent. 
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Mr. GYAWALI (Nepal) felt that capital punishment should.be :onsidered1!~om 
a practical angle. Certain offences such as treason and mutiny JUS!iiied that 
imposition Referring to Working Paper J, he stated that it was no rue 
ca ital p~ishment bad been suspended in Nepal; actually it had been abolished 
ex~ept for offences relating to the royal succession, affairs of state, treason, 
waging war and mutiny. Capital punishment had at first· been suspended fo~er 
fifteen years under the general law of the land in 1931. In cases of mur .1 d 
a form of punishment known as "damal" was a-pplied in its stead, which enta1 e 
life imprisonment with confiscation of the accused's property, in addition to 
a few minor legal consequences~ A careful review had been undertaken every five 
years during this period and there had been no evidence of an increase in the 
number of murder cases. 1As a result, legislation had been enacted in 1946 
abolishing tbe death penalty for murder and other crimes under.th; general law 11 

of the'land. He suggested that other countries might adopt this trial-and-error 
method. 

Mr. HAN (China) stated that the common argument in favour of retention of 
capital punishment was its deterrent effect on potential criminals. However, 
this consideration should not be over-emphasized, since most deliberate 
perpetrators of grave crimes were motivated by a belief that their crimes would 
not be detected or that they themselves would not be apprehended. Nor were 
statistics the sole consideration. Final conclusions should not be arrived at 
until the effects of the abolition of capital punishment bad been observed over 
a very long period of time. Since punishment was a reflection of public moral 
conscience, the mode of· punishment was cl.osely- related to the cultural background 
ot a particular society. Usually, a measure taken by society corresponded to· 
what society regarded as a sufticient expression of disapproval of the offence. 
Society looked upon capital punishment sentimentally as an instrument to help its 
members to restrain their criminal impulses. He cited the case of Sweden where 
for many years capital punishment had not been carried out, and then had been 
abolished. If abolition was brought about as a result of mere sentimentalism on 
the part of s minority, it was likely to cause social unrest and undesirable 
effects. 

Mr. SUFFIAN (Federation of :Valaya) admitted that feelings on this question 
were usually innuenced by moral, social and religious prejudices. In the Asian 
countries which had experimented with the abolition of capital punishment, 
particularly Nepal, Travancore-Cochin and Ceylon, religious feelings had perhaps 
influenced_the decision. Where the religion of a country objected to the taking 
of human life, it was not difficult to abolish capital punishment. His country 
embraced the Moslem religion which sprang from an area where in the past the 
doctrine of "a life for a life" had prevailed. The killer h~d to be surr;ndered 
to the tribe of the person killed, to be dealt with as thought fit. 'lhe question 
of whether capital punishment really saved lives could only be answered with 
reference to the existing conditions of a country. In Malaya, where the rural 
population was rel.atively unsophisticated, the victim's family would not be 
satisfied until the murder had been avenged. The imposition of capital punishment 
by the state tended to diminish the risk of private revenge. 

He agreed with the general view that the trend of modern • 
abolishing capital punishment, but abolition depended on the so~ilety was towards 
each t d thi soc1a progress of coun ry, an s could change from time to time In Mal 
crime for which the death penalty was given was murd • Du aya, the usual 
turm il th f er. e to the post-war o , e orn:er penalty of three years imprisonment f • or carrying arms had been 
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found inadequate, and it had been increased to a maximum of ten years. It had 
then been found necessary, in August 1948, to increase this punishment to the 
death penalty, but this was only a temporary expedient and it would be repealed 
at the proper time. In fact, the Government had already declared its intention 
to end the state of emergency in July 1960. 

Economic factors, such as a failure of rice crops in ~~laya, also tended 
to increase the murder rate, some murders being committed in stealing food. 
In such instances, the abolition of capital punisbn:ent might not contribute to 
the stability of the country. He agreed, however, that, viewed in the abstract, 
capital punishment was a most abhorrent form of punisbment. Whether it should 
be imposed for any particular offence had to be considered in the light of the 
prevailing circumstances in any given country. He was most interested in the 
experiment of abolishing capital punishment in Ceylon. 'lbe aurder rate in V~laya 
was not hi@, but so far there was little agitation for abolishing capital 
punishment, although most thinking people looked forward to the day when this 
form of punishment could be abolished without endangering the safety of the 
ccmmunity. 

Mr. SOROURI (Iran) said the abolition of capital punishment had been the 
subject of discussion and controversy throughout the history of criminal law. 
It had been discussed by lawyers, judges, legislators and other persons. The 
classical doctrine of criminal law supported the principle of capital punishment. 
The various schools of thought for and against this form of punishn:ent could be 
briefly summed up as follows: 

Those in favour of capital punishment :maintained (1) that it was a most 
effective form of punishll:ent from the viewpoint of suppression of the crime 
concerned; (2) that in the name of absolute justice, which fonned the basis 
of law, it was a just form of punishment for the taking of a life; and (:,) that 
as a matter of criminal policy the death penalty acted as a collective deterrent. 

Those against capital punishment argued (1) that from the social point or 
view it was inhuman to take a life and that it did not serve any useful purpose 
to eliminate a person who might be rehabilitated and who still might render 
service to society; (2) that from the point of justice the death penalty was 
irrevocable thus underlining the fact that error was always possible; and 
(3) that fr~m the philosophical point of view God alone had the right to take 
away life. 

Retention or abolition of the death penalty was not purely a theoretical 
question, but it had practical social implications, depending on the particular 
circumstances of each country. 

Under Iranian law the death penalty was given for certain grave crimes 
such as first degree m:irder, crimes con:mitted against the se~urity ~f the State, 
and the revelation of military or State secrets, etc. Juvenile delinquents and 
women offenders never received the death penalty. 

Mr. LEE (Republic of Korea) stated that in order not to lose sight of the 
question posed by Mr. Y.ORRIS (Australia), it !as necessary to consider the 
concept of "social revenge". "Social revenge was an expression of the natural 
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feeling of individuals in society, and could n?t be ignored. It was true that 
the abolition of capital punishlllent would not increase the murder rate11but. 
society might not approve of the action in view of the requirement of social 

It revenge. 

Vil'. FERNANIO (Philippines) agreed with 11..r. MOB.RIS (Australia) that, in 
theory, capital punishment should be abolished. It might.be usef11l if such a 
consensus of opinion was arrived at by the seminar. He did not agree, however, 
that the opinions which had been expressed on the subject sounded political in 
character. It was easy to blame politicians for the ills of a country, and to 
make them scapegoats. In his country, however, politicians with legal backgrounds 
had contributed substantially to the protection of human rights in the course 
of framing the laws of the country. He agreed with the participants from Malaya 
and China that the question could not be divorced from the social and economic 
conditions of each country; the alternative was recourse to dogmatic judgement. 
He favoured a progressive approach to the abolition of capital punishment. It 
was possible that persons in disadvantageous circumstances, such as the poor and 
the victims of prejudice, were EOre frequently subjected to the death penalty. 
In a classic American case, a combination of factors, including rich parents and 
a clever defence counsel, had helped Loeb and Leopold escape the gallows. In 
his country, a wealthy offender could hire the best counsel for his defence, and 
a poor man vas at a corresponding disadvantage. He agreed that, considering the 
present state of affairs in most Asian countries, capital punishment should be 
the penalty for certain offences such as treason. 

Mr. HIGUCHI (Japan) quoted from an enlightened Japanese abolitionist who 
had contended that adequate spiritual pre~aration was necessary before an 
institution such as capital punishment could be abolished. 'Ihis was especiaily 
true in the case of Japan which was backward compared with some other countries 
in its comprehension of this kind of problem. In this connexion he considered 
that televi~ion prograil!Illes should eliminate scenes of violence a~d killing; the 
gradual enl1ghtenment of the public was the most important element in the 
solution of the problem. 

llll'. ll.ORRIS (Australia) explained that his use of the word 11politician11 had 
not been contemptuous. By 11politician11 he had meant a leader who had to make 
policy decisions in the light of public opinion. The seminar might study 1 
qu:stions relating to capital punishment from the expert point of view. Thv:r ous 
!~~!ifi quest~~ was, brie:lY, whe~her the abolition of capital punishment would 

ves. s was a fair question which faced peO'[)l f · 
because no religion proposed that a life must bet k ; o e~?ry religion, • 
was basic to every other question, and couldnot b: =~oi~:d~ ife. The question 

Mr. SEN (India) said that a full t 
View on the matter would be zrade 1 t er siatement con~aining his Government's 
the state~ent made by Mr. MORRIS (:u:~;ali~)t be mea~time, he Wished to refer to 
Travancore-Ccchin, which now formed t f Kregarding the former area of 
India. The matter could be dealt wii:rfr~m erala, a State of the Republic of 
without going into meta~hysics C 't l a purely pragmatic point of view 
during the last two centuries •in ~~~t:as~uni:~~t had become increasingly ;are 
for even small felonies. It ;emained t d w h t e time w~en it was inflicted 
remain so long as people corunitted dast~r:' owever, and 1~ his opinion it would 

y crimes, since it was necessary as a 
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deterrent. It was difficult to judge the advantages and disadvantages of the 
retention of this form of punishment merely on the basis of statistical data. 
In the case of Travancore-Cochin, statistics alone were not enough to adduce 
an argument in favour of abolishing the death penalty. When incorporated 
into the Indian Republic, Kerala, as did other States, adopted the Indian criminal 
law s?stem which was the same· all over the country, India having a single system 
of criminal law and procedure. When the Communist party came into power in 
Kerala in 1957, the death penalty was, as a matter of policy, remitted. This 
created a sense of insecurity, since there was a marked increase in crimes of 
violence other than murder. After bitter political strife new elections had 
been held in January 1960, and the party in power now foll~wed the existing 
Indian criminal law and procedure. It would seem that the leniency shown had 
tended to encourage an increase in violent crimes. Goa was not a good example 
because it was a State which did not enjoy civil liberties, free elections, etc. 
In his opinion, certain dastardly crimes such as murder must be met with capital 
punishment. Judges should, however, have the possibility of taking into account 
extenuating· circumstances, so that capital punishment was applied as infrequently 
as possible. Deterrence was a reasonable element in any system of punishment. 

Mr. MUNIR (Pakistan) said that if the death penalty were abolished in 
Pakistan, there would be chaos and the rate of crimes of violence would increase. 
From 1949 to 1951, after the Inda-Pakistan sub-continent had been divided, new 
values made an appearance in the intellectual and social life of Pakistan. In 
Mirwali which was situated near the frontier with Afghanistan, and where crime 
was prevalent, a new Sessions Judge had decided not to inpose the death penalty 
for murder, being a conscientious objector to capital punishment. The result had 
been an increase in violent crimes such as murder and dacoity. The judge was 
finally transferred from the district, and the situation had greatly improved. 
To take another example, in East Pakistan, although certain crimes required the 
death penalty, the Courts had not imposed it. As Chief Justice, he had been 
forced to issue special orders that the penalty required by law should be 
enforced; the result had been a reduction in the crime rate. 

Pir. GYAWALI (Nepal) said that it was not only on religious grounds that 
Nepal had abolished the death penalty. In fact, some religious texts favoured 
capital punishment. The main consideration had been a general feel~ng of abhorrence 
on the part of the community. Capital punishment could not be applied except in 
cases involving the security of the State. 

Mr·. MORRIS (Australia) requested clarification from M=:. SEN (India) of his 
reference to increased violence in the State of Kerala d~1ng the period 1955 to 
1959. The four countries enumerated by him were those Asian States which he_ 
knew had experimented with the abolition of capital punishme~t. Ee agreed with 
previous speakers that deterrence was indeed a central and vital motivatio~ in 
the retention of capital punishment. 'Ihe question was whether capital pumshment 
act d d t t than Other forms of punishment. In the case of Ceylon, e more as a e erren . . 
there was evidence that the argument of deterrence was not a valid one. 

Mr. RASY (Cambodia) said that no one had spoken ca~egorically in :avour of 
ab • Punishment should aim at re-education of the 

olition except in special cas7s• . . tb . ht to education was for the 
offender. What was for the ordinary citizen e rig . . ' . 
ff d ti Capital punishment eliminated the possibility o ender the right to re-e uca on. 
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of re-education. Criminal law had two functions, the first being the . 
re-education of the wrongdoer and the second the prevention of future crime. 
These were two serarate functions. Capital punishment, moreover, should be 
viewed from two angles: first the legal and psychological aspects; and seco~dly, 
its practical application. It was obvious that in its practical aspect, capital 
punishment was open to severe criticism for a number of different reasons: its 
umnorality irrevocability and the possibility of judicial error. Most 
participants would recognize the usefulness of this form of punishment, however, 
when it came to habitual offenders who regarded life imprisonment merely as a 
professional risk. 

In Cambodia capital punishment was rarely applied and only in cases of 
treason and seri~us offences. In this ~redominantly Buddhist country, capital 
punisbment was generally repugnant. He cited the case of his father who, as a 
judge, had passed only one sentence of capital punisbment in the forty years of 
his service. It was a case of matricide where a young man who believed in sorcery 
had killed his mother because ~he had disturbed the rot in which he had beep 
cooking a magic potion. The young man was sent to the scaffold, and under 
Cambodian law, the judge who sentenced him had to be present at the execution. 
Deeply affected by the occasion, tbe judge had been eased only by the confession 
of the murderer, who at the scaffold proclaimed himself a villain and that he 
deserved bis punishment. For Cambodian· judges, imposition of the death penalty 
was something abhorrent and exceptional. From the legal viewpoint, a majority 
of ~articipants did not favour abolishing ca~ital punishment because of its 
psychological effect. In this respect the particular situation of a ccUD.try 
should be taken fully into account in reaching a decision as to whether capital 
punishment should be abolished. He wondered if capital punishment· could be 
abolished subject to its being restored later if the need was felt. In any event, 
it was not legally possible for a Government which reinstated the death penalty 
to use it• to punish offenders who had conmitted crimes during the period of 
abolition. He concluded that the best solution was to retain capital punisbment 
and apply it only in the most exceptional cases. For this it would be necessary 
to have precise rules of procedure, in order to avoid judicial errors. 

Mr_. HA~ (China) observed that most -participants accepted the view that 
capital punishment wa~ not a very effective instrument of deterrence. He agreed 
with Mr. BASY (Cambodia) that punishment should be aimed at reformation 
rehabilitation and re-education. ' 

Mr. SEN (India), in reply to Mr. Y.DRRIS (Australia) said that he bad 
~entioned the period 1955 to 1959 with regard to the State of Kerala only for 
the purpose of showing that by remitting death sentences, violent crimes had 
increased, and such a situation could also be brought b t b b • punishment. a ou Ya olishing capital 

Mr. ~ORRIS (Australia) felt that in the example cited the period h th 
death penalty had actually been abolished was more important th th wen e . an o er periods. 

Mr. PAIIANATHAN (World Federation of United N ti 
at the invitation of the Chairman, said that soci:t o:dAssociations), speaking 
from an execution. Many countries in the world iny m~re to lose than gain 
United States of America, had abolished capital' cilhmud.ing several states of the 

pun s ent. One factor 
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influenc7ng this tendency ~as that the law was not infallible. As regards the 
application of the death penalty to women, in Japan only one woman had been 
executed, an~ in Ceylon no woman had ever been executed. The participants from 
Iran and India had mentioned that capital punishment served as a deterrent He 
wondered whether it actually did discourage crime. There·was ample eviden~e tbat 
most murders had been committed in States which had capital punishment. In the 
early history of most countries a man who had committed a crime was executed and 
bis body exhibited to the public. In spite of this, the crime rate had been higher 
than now. Belgium, where the rate of murder was very low, had abolished capital. 
punishment around 1850. He agreed with Mr. FERNAN])() (Philippines) regarding the 
unequal application of the law, and that poorer sections of society were more 
liable to receive capital punishment. In his opinion it was morally wrong for a 
state to take life. '!hose who were imbued with the ideals of the United Nations 
should take the view that the best way of showing respect for human life was not 
to take it in the name of the Law. 

Mrs. AI KL~fE (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman, said that the organization which she represented was 
strongly against capital punishment. After listening carefully to the discussion 
and also going through the seminar Working Papers, one'could not help feeling that 
the main or the only justifiable reason for retaining capital punishment was that 
the public deemed it an effective and just punishment. But it was now known that 
its deterrent value was not as great as once had been imagined, and this was no 
longer an argument for its retention. It was argued that a majority opinion 
favoured retention; also that it was not fair to let a killer go unpunished. The 
basis of this latter argument appeared to be unsatisfied revenge, which was a 
primitive concept of justice. In modern society the reformative aspects of 
punishment were more important elements. She was unable to understand why it was 
too early to abolish capital punishment even though its use had become 
increasingly rare. It might be true that in some countries the public welfare 
necessitated its retention; however, it was known that the deterrent effect was 
small, and retention of the punishment would not contribute to the safeguarding of 
society. It was necessary to seek other effective ways of safeguarding the · 
security and welfare of society. 

Miss OLENDER (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman referred to the effect of television and movies on 
young people, a matter abo~t which Mr. HIGUCHI had s~ken ~arlier: It was 
important to ensure that these media did not promote Juvenile delinquency •. The 
case histories recounted by Mr. ROBSON (New Zealand) showed clearly how delinquent 
tendencies had been fostered during the formative years of the offenders. She 
b 1 . d th t all th · es ci·ted could have been prevented by early treatment. e ieve a e crim 6 . f R d , • t 
F. all h tt t · to an article in the .May 19 0 issue o ea er s Diges , in y 1 s e drew a en ion • t · th 
which discussed the relation between the death pe~alty aoddth~ ~ri~et~a ~int: 
United States during 195s. The available statistics showe ta o . e e?ts a es 
h" f i four bad no death penalty. Moreover, 1 s 

w icb ~ad the lowest rate O er me, a reduction in the crime rate. As a matter 
retention in some states had not led to h higher These statistics 
of f t 1 f th e states the rate was muc • , ac, n some o es i·cable to Asian countries as well· 
though relating to the United st1ates, ;:~~n:iiy1inclined than in the United Stat;s. 
their citizens were not more or ess c 
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Mr. RASY (Cambodia) said he bad been deeply moved by the general ar~uments 
advanced for abolition of the death penalty. But what ~ere the alternati~e means 
of protecting society from confirmed criminals? The prospect of prison life aDd 
bard labour was considered a normal risk by professional criminals. 

Mr. WILD (New Zealand) referred to MT. MUNIR' s statement that under th~ law 
in Pakistan, a judge had discretion to impose either the death penalty or life 
imprisonment and that the executive branch of the government had power to 
revoke the s~ntence. He wished to know whether it was a sound practice to leave 
the decision of clemency to both the judiciary and the executive agency. It 
would be interesting to know the facts upon which judges based their discretion; 
also to know to what extent psychiatric reports were relied upon by judges or 
whether they simply made their own assessment of the accused as be appeared in 
the dock. 

Mr. ~ (Pakistan) replied that in his country there was only one offence 
for which capital punishment was mandatory, and that was murder committed by a 
convict. All other offences could be dealt with by alternative punishments such 
as transportation for life, or imprisomnent with ha.rd labour, the choice being 
left to the judge trying the case. Judicial decisions were subject to review 
by the lligh Court., this review being based on the evidence available. The 
normal rule was that capital punishment was not awarded unless a murder was 
premeditated, and there had been several instances of the death penalty being 
withheld even when a murder bad been proved to have been premeditated. 
Provincial or central governments could also exercise powers of clemency which 
were not based on judicial considerations. These powers ranged from full pardon, 
to reprieve or commutation of the sentence. Reports of psychiatrists were not 
admissible in courts of law in Pakistan. However, medical evidence 'WB.S admitted 
as a matter of course. 

Mr. REA (Hong Kong) said that more information., including a report from the 
trial judge, was available to the executive than to the court in deciding 
whether a person sentenced to death should be reprieved. In his opinion this 
decision was better left to the executive. It would be of interest to know 
whether a body of c&se law had developed in Pakistan relating to cases where 
the trial judge had not,· in his discretion, imposed capital punishment. 

Mr. MUNIR (Pakistan) replied that a considerable volume of case law bad 
developed in his country resulting from decisions where the courts had exercised 
their discretion. The rules enunciated in these cases were not rules of law 
but reflected judicial discretion which could be reviewed by the Supreme Court. 
The Supreme Court corrected the High Court wherever necessary. 

Mr. BAN (China) felt that capital punishment was not based on retribution 
or retaliation. It was Justifiable on practical grounds such as the elimination 
of dangerous persons. It was necessary for social defence and the protection 
of soc~ety. Be felt that discretionary powers should normally be vested with 
the juage rather than \lith the executive branch of the government. 

. Mr. lEGANEB (Iran) said that_ in Iran judges not only correlated punishment 
mth the gravity of the crime, bu·t:; also took into account the state of mind 
of the offender, Judges had the power to diminish t _ a sen ence when there were 
extenuating circumstances such as provocation · 
reduce capital punishment to life imprisonment ign?ran~e etc., and they could 
th or imprisonment for not less 

an fifteen years. The Shah had the ultimate power of reprieve. 
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Mr. MUNIR {Pakistan) said the question of tbe discretion of judges was 
of great :nterest : Under Pakistan law, a trial court had the discretion to 
award capita~ punishment or transportation for life. The accused, the Government, 
or even a private party could appeal to the high court to correct wrongful 
exercise of discretion by the trial court. 

Mr. HIGUCHI (Japan) said that if capital punishment bad to be retained 
alternative penalties should be provided and discretion given to trial judg;s 
in regard to the sentence imposed. A wide range of discretionary powers had 
been given to judges in Japan, and they could considerably diminish the sentence 
if there were extenuating circumstances. In practice, the maximum penalty 
was rarely imposed; normally, the punishment came nearer the minimum sentence 
provided by law. 

Mr. WILD (New Zealand) asked for information whether, according to law 
or prevailing practice, a review by the executive necessarily followed a death 
sentence in countries in the seminar region. In Fakistan it appeared that a 
review followed only if a petition was filed. He personally thought that it 
might be more desirable if the state, i.e. the Minister of Justice or the 
cabinet, were given the responsibility for review; those who made the laws should 
also have a share in administering them. 

Mr. MUNIR (Pakistan) pointed out that the explanation be had given related 
to the procedure when a petition was filed. When a death sentence was passed 
there was an automatic review by the Home Secretary of the provincial Government. 
The recommendations made by the Home Secretary were fon;c.rded to the central 
Government and were examined again by its Law Department. In almost every case, 
where there were sufficient grounds to take a different decision, this happened. 

Mr. DHAR~ASAKTI (Thailand) explained that in his country, the death penalty 
was reserved for certain specific offences, and that a wide range of alternative 
punishments was provided, giving full discretion to judges. He said that the 
general trend in Thailand was not to inflict capital punishment, and he 
attributed this tendency to the influence of Buddhism. There was also 
provision for review by the executive of the sentence of capital punishment and 
the convict could always petition for the royal prerogative of mercy •. ~his 
petition had to be made to the Ministry of Interior. Even if no ~p:cific petition 
was rrade the Minister of Interior was under an obligation to revie every 
capital ~ase before the sentence was carried out. 

Mr. ROBSON (New Zealand) wished to have clarification about tbe phra:e 
"t t • f lif II He wished to know specifically where the convict 

ranspor ation or e • d th tent to which it was 
was transported, how rigorous the system was, an e ex 
a deterrent. 

( . ) 1 · d that the term "transportation for life" had 
Mr. MUNIR Pakistan exp aine . p 1 C de was drafted. Convicts 

co · t · · 1860 hen the Indian ena o me in o existence in w . ·re were sent to the Andaman islands 
who were sentenced for transportati~n fo!t1~he Andamans were no longer with 
and not to any other prison. He said ~ht d ·n their penal code. In effect, it 
Pakistan, but that the phrase had persis ~ 1 nt for fourteen years. 
had since come to mean a sentence of imprisonme 
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Mr. NAGASH!MA ( Japan) gave an account of the review procedure in Japan. Under 
Article 475 of the Criminal Procedure Code, the death penalty was exec:1-ted under 
an order from the Minister of Justice. It was obligatory for the publ7c prose?utor 
to forward a transcript of the case to the Criminal Affairs Bureau, which consisted 
of twenty lawyers, some of whom were fore.er judges. The Bure~u rrade a ~hor~ugh 
study of the case and gave its advice to the Minister of Justlc~ :egardrng. 1 ts 
disposal. He said that in his experience as a rrember of the Crimi~al Affa~rs 
Bureau, he had come across certain criminals who deserved only capital puJnshrnent. 

Mr. MORRIS (Australia) referred to the point raised by Mr. RASY (CardJodia) 
as to what alternative punishments there were to the death penalty. One 
alternative would be to hold the criminal in custody until he no longer presented 
any threat to the community. If such a time never arrived, the offender might 
have to be held in custody indefinitely. He emphasized that this alternative 
could be achieved only if effective diagnostic services were developed. Tllis 
was also a field where social workers could be of immense help. Another indication 
es to when the tirr.e was ripe for the release of a prisoner would be whether· such 
release ,;ould cause public anxiety. He felt that it was not teyond the skill and 
ingenuity of any country to devise sufficiently effective alternatives to capita] 
punishment. The point raised by Mr. HAN (China), that al though it was agreed that 
capital punishment was not completely effective in checking crin:e, most co1.1Dtries 
were nevertheless slow in abolishing it, presented sor::.ething of a paradox. However, 
the trend towards providing alternative punishments and restricting the use of the 
dE&tb penalty to a decreasing number of crimes, could be viewed as a hopeful 
indication that governments were gradually working towards its total abolition. 
He cited the cases of Nepal which had. abolished capital punishment, of Ceylon which 
had experimented with its abolition and of Cambodia where its use was so rare that 
it could be considered virtually non-existent. Although the data available on 
the experience of these countries was insufficient for a compelling case for 
abolition, he felt that participants should seriously contemplate the possibility 
of doing away with this kind of punishment which, he personally felt, achieved 
nothing. The argument for abolition should be considered as something more than 
mere sentimentalism; it was a path which they were all treading. 

_Mr._PIKE (Sar~wak) said that in Sarawak, and in all British colonial dependent 
tern. tones, a review of a capital sentence was required irrespective of whether 
the offe~der ~ad appealed. This provision was usually contained in the Royal 
Instr~ctions issued to colonial governors, and the review had to be undertaken by 
the. tnghest authority in the territory, namely, the Governor in Council. The 
entire ~e~ord o~ the c~se, a report from the trial jud8e and a special re~ort from 
the_adm1n1strative officer of the district of the offender's domicile were made 
available to the Governor in Col.ll1cil to assist him in arrivin~ at a decision. 

Hr. FERNAN:CO (Philippines)stated that in the Philippines a review of all 
deat~ sentences was made automatically by the Supreme Court. 'Up to 1948, a 
unan1r:::ous vote had been necessary for tbe ser.tence to be. up'leld. by th ,, co ~ b t th' • • - , · e oupreme 
. ur , u is provision was later amended and now only eight out of eleven 
JUdt:es had to agree for the sentence to be uprield After th b . th h · l · · . • e war, ecause of 

e /g ~ inc1den~e of cr~r..es of violence, kidnapping had been added to tJ-{ose 
cate 0 or1es of crimes punishable by the death penaJ.ty Th p 'd 
f f ull d - • e resi. ent had the power 

o par on. Automatic review did not always mean a reversal ~ th .,. th penalty. o~ e ~ea 
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Mr. HAia:M (Indones~a) said that in Indonesia every death sentence must 
be referr:d to the Pres1~ent before it was carried out, and the Supreme Court 
and the M~n1ster of Just:ce gave advice to the President in reviewing the case. 
He felt, however, that since a case was considered and settled before it was 
referred to the President, the use of the term 11reVitw" was perhaps not quite 
appropriate. The presidential pardon tad very often been based on political 
er hurr.ane grounds. 

Jlir • SUFFIAN (Federation of 1'f.alaya) stated that in Malaya death sentences were 
automatically brought up for review by the Government. The State government 
and not the federal government, was involved, as reprieve was a state 
responsibility. The review was made by the Sultan of the state concerned who 
was assisted in this task by a Paro.ans Board, wbicb usually consisted of five 
members, among whom were the Chief Minister of the state and the Attorney 
General of the Federation. A member of the State Legislative Assembly or 
the Federal Parliament could not be appointed to the Board, as it was thought 
advisable not to have politicians as members. After the review, the Sultan 
issued orders to the trial judge who then, if the Sultan's order so required, 
signed the death warrant. The Federal governrr:;ent had power to reprieve only in 
respect of convictions by court martial, defence being a federal responsibility. 
The Pardons Board took into consideration all kinds of factors before tendering 
advice to the Sultan. · 

Referring to the question of whether discretion as regards commutation 
should be given to the judiciary or to the Executive, he said that in his 
opinion, it should be vested in the Executive. A review was not always 
purely legal in character, and the Executive could take social., economic and 
political questions into account. By review he did not rr.ean a judicial review 
of the evidence, but consideration by the Executive of all the relevant factors 
before a death sentence was allowed to take its course. Psychiatric reports 
were not available to Malayan authorities, though medical reports were always 
used. 

N~. MUNIR (Pakistan) said that ~h'. HAKIM (Indonesia) was technically correct 
in stating that in exercising his prerogative, the president of a state was 
not strictly "reviewing" the case. But a study of the case was nevertheless 
involved. 

N~. ROBSON (New Zealand) referring to the point made by Mr. MORRIS (Australia) 
regarding holding a prisoner in custody unti~ such ~ime as ?e was thought to have 
been cured of any dangerous criminal tendencies, said that 1 t ':as _necessary to 
gather as much data on this point as possible. He gave so~e f1gures for 
New Zealand regarding behaviour after release from prison. During the period 
1939-1958, cnly two out of twenty-four convicts had comm~tted offen~es after 
their release from jail. Two potentially dangerous convicts had es~aped 
from jail, one in 1956 and the other in 1959. _He also quoted from the Gowers 
Report to show that in England, during the period :93~-1948, of 156 men and 
women who had been turned over to after-care associations subsequent to_their 
release from jails, only sixteen had been reported to have committed crimes again. 

Mr. S0R0URI (Iran) said that there was no automatic r:view of death 
sentences in Iran but the Code of Criminal Procedure prov1~ed for appeals 
by the convicted ~ffender or by the public prosecutor, and in fact, almos~ 
ev . d In addition numerous other factors, including ery death sentence was reviewe • ' 
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· t ~ t The judge had discretion extenuating circumstances, were taken in o Gccoun. h 'b'l"ty of 
· · f th ntence and there was t e possi 1 i as regards the application o e se ' t· f the 

pardon. Finally the law its elf imposed certain limits upon th~ execu ion o d 
sentence. For example, persons under eighteen years or over sixty y~ars, an 
women were never executed. There were also provisions for extraoTdinary 
revie~, in order to guard against judicial errors. 

Mrs. TANABE (Japan) said that according to English practice~ when a death 
sentence had become irrevocable, the fact and the date of ~xecution were made 
known to the public. She wondered whether this procedure increa~ed the 
deterrent effect of capital punishment, and also whether the period between 
the sentence and the execution should not be extended in England. 

Mr. MUNIR (Pakistan) said that, as he had pointed out in his ~p~ning 
statement, the discussion should not relate only to the noral, religious,. 
humanitarian and other such aspects of the question but should also take into 
account the relevant provisions of the Universal Declaratio~ of Human Rights. 
These provisions could be regarded as an expression of the collective 
conscience of the members of the United Nations and could serve as a common 
code of basic values. Reverting to the statement by Mr. SEN (India) 
concerning the Union of South Africa, he agreed that the spirit underlying 
the statement was not a desire to accuse South Africa, which was not represented 
at the seminar but to give a clear-cut example of a country where criminal 
law was used f~r the infringement of human rights. The central issue presumably 
under discussion should be related to Articles 3 and 5 of the Universal 
Declaration of Human Rights. Article J dealt with the right to life, liberty 
and security of person and Article 5 prohibited torture and cruel, inhuman 
and degrading treatment or punishment. He wondered whether the traditional 
concept of "an eye for an eye", 11a tooth for a tooth" and "a life for a life" 
was really contrary to Article 5 of the Universal Declaration. He also 
wondered whether sparing a murderer seemed to protect the lives of others. The 
question raised by Mr. }A)RRIS (Australia) should be posed in a different way: 
would the abolition of capital punishment have a tendency to make the lives of 
others unsafe and would it lead to an increase of crime. Each government should 
consider this question in the light of its own circumstances. Another ~uestion 
was whether the abolition of capital punishment lent itself to mere 
experimentation. 

Mr. ¥.CON {Republic of Korea) said that he was pleased. to note the genuine 
efforts to abolish capital punishment in some countries represented at the 
seminar. He himself was in favour of abolition. He thought that the most 
important reason was that capital punishment was irrevocable. An innocent person 
might be executed and this was an error which should be avoided from the 
standpoint both of human rights and of the general welfare of society. In the 
Korean Criminal Code an alternative of life imprison~ent was provided. The 
death penalty was rarely given and then only for the most heinous crimes. 
In most cases other forms of punishment could be meted out, at the discretion 
of the court. All death sentences imposed by first trial courts went automatically 
to a Court of Appeal. Likewise a sentence of death confirmed by the Court of 
Appeal was reviewed again by the Supreme Court before the sentence could be 
carried out. Even then the accused could request the court which had rendered 
the original judgement to review his sentence. Article 420 in the Korean Criminal 
Code provided that a judge must consider a request for review at any time. 
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If a reque~t was di~missed, a request for review could be made on other 
considerations. This was a lengthy process and 1·t was s t· 1 . , ome 1rnes as ong as 
nine years before a final conviction was rrade by the Supre~e CoUI't. Execution 
was ordered by the Minister of Justice upon recommendation of the Attorney-Generai. 
However, the Attorney-General must first study the case including any petitions 
submitted by the defence. ' 

Mr. M?RRIS (Australia) suggested that Mr. MUNIR (Pakistan) had changed 
the emphasis as regards the burden of proof, which was, perhaps, the essence 
of the problem. He agreed that the abolition of capital punishment should be 
decided by each.country according to its special circumstances. He did not, 
however, agree with Mr. MUNIR that the experience of one country could not 
be applied to another. While people might differ in their motivations and ways 
of life, owinG to their different social backgrounds, folkways, inherited 
traditions and customs, their fundamental reactions were essentially similar. 
From that point of view, the experience of one country could be helpful to another 
country, as long as it was recognized that the keystone was adaptation to local 
conditions and not wholesale application. It was of interest and relevance 
to use the experience of other countries in this connexion. He was in favour 
of gradual judicial, legislative and executive action leading towards the 
progressive abolition of capital punishment. Such an approach met the demands 
of the principle of deterrence as well as those of the more modern correctional 
attitude towards offenders. This approach could be implemented with political 
sagacity without in any way disturbing social stability. 

Mr. FERNANDO (Philippines) said participants seemed in general agreement 
concerning a gradual movement towards abolition. While there were certain basic 
similarities among the different cultures of the world, the differences were 
also very important. In the case of the Philippines, for example, many murders 
were corr.mitted during the period prior to elections as misguided persons 
succumbed to the temptation to deal violently with their political opponents. 
In such a situation capital punishment was a necessary deterrent and could save 
many lives. The results of experiments carried out in one country were not 
valid in respect to another country except under certain special circumstances. 

Mr. HAN {China) said that if a function of capital punishment was t~e 
Preservation of social values, it could not be regarded as cruel or detrimental 
to human rights, since it worked for the protection of lives. ~here coul~ be 
no complete agreement as to whether the abolition or the retention of capital 
Punishment would save lives. This depended not so much on the physical or 
economic conditions of a particular country, but psycholo~ical factors. Ir 
public opinion supported abolition, then legislators and intellectual leaders 
could easily bring it about. 

Mr. ROBSON (New Zealand) agreed that the psychological factor was most 
important. He admired the analysis which Mr. MUNIR (Pa~stan) had mad~ but felt 
that as a code of human behaviour the Universal Declaration_of Human Rights . 
demanded a liberal interpretation. Many answers had been ~iven to the qu~stion 
raised by Mr. MORRIS (Australia) as to whether capital punishment sa~ed ~ives. 
What uld t dispose of the problem. In seeking its 

ever answer was given wo no hould society express its 
solution it was necessary to ask to what extents aarnrro (Pk. t ) 1 
abhorrence of murder As to the question posed by Mr. ~un..l.[, a is an' name y 
wheth .. • . 1 unishment would have a tendency to make the lives 

er the abolition of capita p " d " was vague and should be avoided. 
of o~hers unsafe he felt that the word ten ency , 
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Mr. HAN (China) raised another question relating t~ the wa!s and ~eans of 
limiting capital punishment for juveniles under a certain age and. for '\t:cc:en 
offenders. According to Chinese law women stood on an equal foot7n~ with men, 
and he could see no reason for any difference as regards applicability of the 
death penalty. Criminal responsibility should be equally shared by men artd women. 
However, very few women were executed in China. 

Mr. MORRIS (Australia) could not understand why women should not be 
executed in the sa~e way as men for the same offence except in cases of pregnancy. 
He did not think that women were less wicked than men - quite the contrary. 

The CHAIRPAAN stated that as a personal observation he would like to comment 
on an important fact in Japan's legal history. He believed that Japan had been 
the first country in the world to abolish capital punishment; this was for a 
period of 346 years, from 810 to 1156 A.D. Ancient Japanese criminal law had 
developed under the infiuence of Chinese law, there being four types of 
legislation: (1) ~ - Penal Code; (2) Ryo - Code containing civil and 
administrative rules of law; (3) Kaku - Imperial Ordinances; and (4) Shiki 
Administrative regulations. -

The Penal Code ws formulated in 668 A.D. and revised in 682, 701 and 718 A.D. 
It provided the death penalty for numerous crimes but there was a remarkable 
tendency during that period gradually to mitigate this punishment. From 810 A.D. 
on, capital punishment was practically abolished until 1156 A.D. when it was 
reintroduced. During the period of abolition, the provision regarding the death 
penalty in the Penal Code vas not formally repealed. But by Kaku, the Imperial 
Crdinance, its suspension was prescribed in some cases. In other cases, the 
death penalty was simply not applied by the judges.- Even when a death sentence 
was given, the accused was not executed. That epoch was known as the Epoch of 
Peace and Security (Heian-cho). This situation could be explained by the 
historical and social conditions of the time; the prevailing religious philosophy 
was Buddhism, which gave the necessary psychological. motivation. 

Miss CI.ENDER (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman, agreed with Mr. MORRIS (Australia) that if women were 
to enjoy equal suffrage and the same working conditions.as men, then the death 
penalty should be equally applicable to them. In the United States women 
constituted 12 per cent of all arrested criminals, although women outnumbered men 
by about one million in the total population. In murder cases women constituted 
18 per cent of all apprehended murderers. In the history of California three 
women had been executed. 

Mr. KRAIVIXIEN (Thailand) agreed that women should not be treated differently 
from men except when pregnant. The law should not make any differentiation and 
t~e humanita~ian aspect should be left to the judges. During the last twe~ty­
e1ght years. in Thailand, only one women had been executed out of 107 persons. 
Capital punishment should not be inflicted on delinquents under the age of 
18 or 20. · 

Mrs. TANABE (Japan) said that, as she had previously stated she was against 
capital punishment for both men and women. ' 
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Mr. NA<?,ASHI~A (Japan) explained the circumstances leading to the only death 
sentence which ha~ been imposed on a woman in Japan. The woman had robbed and 
murd7red_a housewife and set fire to the house in which the husband of the victim 
was 111 in bed. The accused had become insane in prison after conviction and so 
far sh~ had not b~en :xecuted. No distinction should be made between men and 
women in the application of capital punishment. 

In Japan at the present time about twenty persons were sentenced to death 
every year and there were no signs of any decrease in the number. Atrocious 
crimes such as ~urder for purpose of robbery and rape were frequent and it was 
difficult to_c?nclude whether the general feeling of the public was leaning 
towards abolition of the death penalty. Abolition could not therefore be 
effected iir.mediately, although he agreed with the principle ~f gradual ~bolition 
The Preparatory COII!Illi ttee drafting the Revised, Penal Code of Japan had provided 
in Article 47 that punishment should be fair and should not exceed what was 
required for social order, and that great caution should be used in the application 
of the death penalty. 

Mr. SUFFIAN (Federation of Malaya) said that in theory he agreed with 
Mr. HAH (Ci1ina) that capital punishment should be applied equally to men and women. 
In the experience of Mal.aya, however, this problem could not be regarded in the 
abstract. Public opinion had to be taken into account. While a death sentence 
could be L)asoed on a woman, the Executive, in Malaya, was most reluctant to confirm 
such sentences. To his knowledge not one woman had been executed even under the 
temporary err.ere;ency laws. It was also the policy of the Attorney-General never 
to prefer a capital charge against vomen, save in the most exceptional cases. 
Further, the law of his country did not allow the death sentence to be passed on 
a precnant woman or on young offenders. In his recollection not a single person 
under twenty years had ever been executed in his country. This might· be due to 

.the fact that Malaya was predominantly an agricultural country and juvenile 
delinquency seemed to be found n:a.inly in urban societic~. 

l--lr. HAN (China) expressed his satisfaction that participants seemed generally 
agreed tl:at capital punishment was equally applicable to women and men. He 
appreciated the Chairman 1s statement regarding the ancient law of Japan. China 
and Japan had the same cultural origins. Al though Japanese law had been influenced 
in ancient ti~es by Chinese law, Japan had proceeded further with the modernization 
of its law than China had. 

Mr. MORRIS (Australia) said that the general ag~e~ment ~f ~art~cipants 
concerninG the applicability of capital punishment witnout d1st~nct1on as between 
men and women carried an important lesson for those who argued in fa~our of_ 
retaining capital punishment as a deterrent in one country while a~tti~g its 
failure in this respect in another_ they were forced to draw a dist1nct1on_between 
men and women in their own countries, because no country applied this sanction 
freel t T' 1 tice of retaining a penalty on the statute book but 

y o women. n s prac bl f th b 1·t·o of 
rarely applyinG it could in general, be applied to the pro em o e a o i 1 n 
capital punishment. He ~dmired the present approach in Japan, where there was a 
grad.ual narrowing of the application of t,he deat b penalty. 
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Mr. FERNANOO (Philippines), in replying to Mr. ¥!ORRIS (AustraJ.ia), said that 
practicaJ. experience in any given country was an important consideration. 1This 
had been recognized by such an eminent jurist as Mr. Justice Holmeo no e~r Y 
as 1880 when he said, in essence, that law should not rest purely o~ lo~c, but 
should also be based on experience. Pure reason could not prevail in this 
connexion; it was existing morality and social and economic ~nditions that_ shaped 
the course of law. The Philippines, as did some other countries, gave_spec:al 
consideration to women although it was agreed that in principle the liability of 
women was not different from that of men. Philippine feminists would not go so 
far as to demand siecial treatment in regard to criminal liability. Every attempt 
should be made to prevent the execution of young persons. 

Mr. MUNIR (Pakistan) asked Mr. SUFFIAN (Federation of Malaya), what action the 
Executive would take in the case or a :woman who had deliberately robbed and 
murdered a seven or eight year old girl. Would her sex entitle her to clemency? 

Mr. SUFFIAN (Federation of Malaya) explained that in his country such a case 
would proceed through two stages. First the Attorney-General would have to be 
informed of the case, and decide whether the woman should be charged with murder. 
On the tacts as stated he would probably authorize a capital charge. Second, if 
the death sentence was pronounced it would have to be confirmed by the Government. 
Under the circumstances it was difficult to anticipate what the ultimate rate of 
the voman would be, but there was throughout Malaya a general tendency 
towards clemency as far as women were concerned. In Malaya, unlike some countries, 
women were still regarded as the weaker sex. 

Mr. MORRIS (Australia) felt that in such a case the motivations and the 
psychiatric condition of the offender had to be known before an answer couJ.d be 
given. He urged the wisdom of narrowing capital punishment for men and women in 
respect of the mentally ill; this would be a move towards progressive abolition 
of capital punishment. 

Mr. WILD (New Zeal.and) cited two instances involving the question of the 
death penalty for women. The .first related to a middle-aged woman charged with 
a double murder with violence. She had been sentenced to death after aJ.l evidence, 
including the psychiatrist's report, had been taken into account, it being proved 
that she was neither legally nor medically insane, although she had a history o:f 
illegitimacy and unstable personality. About the same time another case had 
occurred in one of the islands of the South Pacific administered by New Zealand. 
It involved three young natives wo had attacked a man and his wife and had 
hacked the man to death and seriously injured the woman. Their defence was that 
the action had been provoked by ill treatment. The judge and six assessors 
belonging to the local community had sentenced the three young men to death. Both 
of these cases had come up for review by the Executive. The sentence on the woman 
was commuted to life imprisonment, but not the sentence on the three young men. 
This c~used a public protest. The men appealed but lost in the court of Appeal. 
The P:1vy Council, however, had reprieved them. He agreed, as 8 matter of' logic, 
that 1.f women were to enjoy the same rights as men, they should be treated equally 
wider the law. 

Mr: ~~THAN (World Federation of United Nations Associations), speaking 
at the invitation of the Chainnan, did not agree that a woman should be executed, 
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his argument being based on the spirit of Article 25 (2) of the Universal 
Declaration of Human Rights• It was necessary to have some important medical :facts 
and opinion concerning women in order truly to apply full equal.i ty ot' rights and 
treatment to both sexes. From a purely legal point of view a woman should be 
liable to be executed ju~t as a man was, but justice was un~ven. For example, in 
Texas, a woman who had kUled several men had not been executed in keeping with 
an established tradition of not executing women. As regards th~ question whether 
the abolition of capital punishment would increase crime, he felt that there woulq., 
be no consequential increase in the murder rate. The states 'Which had abolished 
capital punishment in the United States of America end Australia showed no 
differences in this respect from states which had not. One important question 
concerning capital punishment which had not been brought out was the fact that 
invariably in a trial where life was at stake, a great deal of sensationalism was 
involved which often at'fected the administration of justice. 

Mr. RASY (Cambodia) said that the abolition of capital pllllishment required 
the adoption of a law to this effect and other laws would have to be modified 
accordingly. By taking such action, the public would be faced with a danger from 
professional criminals, since the deterrent effect of capital punishment would be 
removed. The best solution would be to apply capital punishment rarely and to 
limit it to certain types of crime. But this restriction of capital punishment 
must itself be limited; the professional criminal must not have the assurance that 
he would never be punished by the only sanction he feared, namely, the death 
penalty. 

Mr. ~ORICE (International Commission of Jurists), speaking at the invitation 
of the Chairman, said he had noted that the general feeling of participants tended 
to favour the progressive abolition of the death penalty. The courts usually had 
power to impose a lesser penalty after taking extenuating circumstances into 
consideration. He felt however, that the most appropriate method of reducing and 
abolishing capital puni~hment was to educate public opinion in each country against 
it. Legislators would then be compelled to follow public opinion. 

Mr. RASY (Cambodia) said that capital punishment had been an effective 
deterrent in the past although in modern times its effectiveness as a deterrent 
had not been proved. 'The question was whether it should be permitted to continue. 
A society which used this form of punishment without restraint ~uld appear to be 
a barbarous society· however it was not barbarous to retain capital punishment as 
long as it was used' infreque~tly. It was necessary to bear in mind the distinction 
between the legal existence of capital punishment and the frequency of i~s 
application. As tor hardened criminals, he wished to kn~w what alternative to . 
capital punishment would be an effective deterrent. Crimna.l~ '\iho 1-rere not sensitive 
to the death penalty would not be sensitive to lesser penalties. As long as 

societies were made up of human beings, w1th t!e!~sp:;:~o~:a:11:nw:i_~;~:::ti~ 
thought it was necessary to have a penalty tha P 
criminals. 

te ories of crimes for which he considered 
Mr. MUNIR (Pakistan) giving the ca : d that they should include treason, 

the death penalty was appropriate, suggesaelife convict, murder in the course of 
conviction of a second murder, murder by i reventing lawful arrest, and murder 
theft or robbery, murder with rape, murde\hnt~e sole proviso that the death penalty 
COmmi tted in an unusually cruel mannerd, w.i. der eighteen years of age. 
shoU].d not be inflicted upon any offen er un . 
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Mr HAN (China) speaking on the question of whether capital punishme~t should 
• ' a, t n said this proposition 

be limited to serious cr~ets sue: as dm~~ :~/~he~;;s~f, retribution or retaliation. 
appeared untenable since 1 was ase t ffe tive 
The only justification for capital punishment ~as that it w~s tbed~o:. e . ~ 
weapon for social defence. That being the case, was it valid to ~s inguis 
between categories of cri~es tor which capital punishment was considered 
appropriate? It was not the nature or the seriousnes~ of.the crime,.bu~ th~ 
dangerous character of the offender, which was the criterion •. The distinction 
between serious and minor cri~es depended on the particular circumstru:ices in each 
country. For instwce, arson was punishable with capital punishment in J~pan,_but 
not in China; traffic in narcotics was punishable -with the ~eath ~enalt~ in China, 
but not in many other countries. It was illogical to restrict this punishment to 
murder alone. 

Mr. REA (Hong Kong) agreed with Mr. HAN (China) that the law and. practice in 
regard to capital punishment was full of illogicalities, and that it did not make 
sense to limit it to murder and treason. Referring to the statement made by-
Mr. ROBSON (New Zealand) that the death penalty was inflicted for murder for the 
reason that society considered this crime the most abhorrent of all, he wondered 
whether other crimes, such as traffic in narcotics, which had been referred. to by 
Mr. HAN, and the consequences of which were as serious as those of murder, were 
less abhorrent to society. · 

Mr. KRAIVIXIEN (Thailand) said that in Thailand, offences such as treason, 
murder, malfeafence in office, and even robbery were punishable with the death 
sentence. However, he hir.lcelf thc'U(:r,.t tl:.o.t only rn.u.-der cr.d treason clloul.d be 
subJect by lr..w to the dee.th penalty. 

Mr. MORRIS (Australia) referred to the categories of capital crimes suggested 
by Mr. ?-:.llUR (Pakistan) and said that if it were assumed that capital puiishment 
had to be retained, he agreed regarding some of the crimes for which it was 
appropriate. In considering treason as a crime, one was perhaps moving out of the 
province or traditional criminal law. There could be no doubt that the state had 
a right to execute people whom it considered to be dangerous to its stability or 
continued existence. Many people in committing treason, were acting according to 
deeply espoused political convictions. He agreed that the state had a right to 
eliminate them, but tor political and not for criminal reasons. The retention of 
capital punishment for political purposes would not, he suggested, be contradictory 
to its abolition as a form of punisrur.ent under criminal. law. 

The validity of some or the other categories ~entioned by Mr. MJJNIR depended 
on the diverse social conditions which existed in various countries; it would be 
difficult to discuss them in general terms. For instance, the categories ~entioned 
had no relevance at all in the.state of Queensland, Australia, which had abolished 
capital punishment, but they JDl.ght be very real problems for some other countries 
which had reached lower stages of social develop~ent. It would be difficult to 
distingui~h a murder coltDlitted in an "unusually cruel manner" frcm other types of 
murder. ~uch terms were not precise and were difficult to define. The categories 
put forward by Mr. MUNIR would prove valuable in helping society to proceed 
gradually and cautiously tow~rds n~rrowing ~he application of the dealth penalty. 
He inquired whe~her t~e la~ in India or Pakistan required previous intent to kill 
as a necessary ingredient in some of the categories reentioned by Mr. MUNIR. 
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. Mr. ~IR (Pakistan) replied that if a murder ·were proved to have been 
committed in furtherance of theft or rape, the law in Pakistan did not require 
.rurther proof' of' previous intent as a prerequisite for inflicting capital 
punisbment: hI.fd a. muthrdderthwere committed in the act of' per:retro.tine a major cri'me, 
it was punis e Wl. ea: • He agreed with MR. MORRIS (Australia) that it was 
difficult to specify what would constitute an "unusually cruel manner" in 
committing a murder, but the circumstances of a case would make it clear. 

Mr. NAGASHIMA (Japan) said that he agreed with Mr. MUNIR (Pakistan) that 
it was appropriate to award the death penalty for murder and treason. In Japan, 
there "ere offences which, it aggravated by their consequences, were punished 
with the death ~enalty. However, the new Penal Code which was being drafted 
would remove this category or aggravated crime from among those punishable by a 
capital sentence. Proof or intent to kill would be necessary. · 

Mr. MUNIR (Pakistan) ex.plained that the definition ot ·murder differed in 
different legal systems. For instance, under the English system of law, malice 
was considered to be an essential ingredient of a murder; also proof of· 
pren:editation of the act. In Pakistan, it was not necessary in all cases to 
prove intention to kill. It might sometimes be possible to infer from the .f'acts 
or the case ~hether the offender had a premeditated intent to kill, or 'Whether 
that intent crute on the spur of the moment. But whether premeditated or 
conceived on the spur of the moment, there would always be intention to kill. 

Mr. NGUYEN LUONG (Republic ot Viet-Nam) said that premeditation and intent 
were required to be proved under Viet~Na:mese law before capital punisbment was 
awarded. He explained the legal procedure in Viet-Nam, where there was a 
plurality of jurisdiction. A case was considered in the f'irst instance by a 
single judGe with the help of assessors, and then went before a court consisting 
of three judges, 'Who \i'ere also helped by assessors. Capital sentences were 
referred t~ a high court which pronounced only on the law, and not on the facts, 
of the case. These were sufficient safeguards against a .miscarriage of' justice. 
Tb.ere was also a commission designated by tbe Minister of Justice which made 
recoll'.ll:endntions to the President concerning appeals for clemency. Capital 
punisrur.ent was not imposed in cases where there was the slightest doubt. He felt 
that scrr.e crimes were so loathsome that society was justified in. considering it 
necessary to retain capital punishment as the only effective deterrent. 

Mr. l✓.UNIR (Pakistan), in introducing Ite·m III {b), said that penal ~anctions. 
ranged from simple admonition to the execution of a bond tor good beh~viour, 
detention, fine, whipping, imprisonment, etc., through to the .utrtm: ... ot :cc.pital 
punisr..c:ent. Imprisomtent -was of three types: simple impr:sonn:ent~ 1mpr1sonment 
With hard labour, and solitary confinement. He w~uld con~in7 his 1~troducto:Y 
remarks to three forms of punishment. One of them was 'Whipping} which had g1 ven 
rise to deep differences of opinion. He pers~nally : 0~ s1:::d t!!a!i!!:t;8V: 
certain offences for which whipping was more ... ~p~~pna w~n by hooligans was the 
punishment of detention in ~ reformatory. Ass ..... uria~~ as an expression of public 
kind of crime for which whipping appeared appriop reformatory was three years 
rese t t • · · d of detention n a n men . The m1n1mum per1o t •tt •ng the offender to the · h" d'd not warrc,n com.nn 1 
in 1s country, und this offence 1 ,· d The second form of punishment 
company of other crimin8.ls for such a ~ong P:11~hich should be abolished because 
he Vished to discuss w~s solitary confinemen' 
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it did not achieve its purpose of reforming the offender. On the contrary, it 
simply led to personality complications. Solitary confinement was only punitive 
and retributive. In conclusion, castration, to ·which a reference had been made 
in some background papers, was a form of punishment ~icb he considered 
barbarous; it should have no place in the penal sanctions of any country. 

Mr. DHABMAS~I {Thailand) emphasized that neither whipping nor cas~ration 
were among the punish!tents provided under the Thai legal system. Onl.y f1 ve forms 
of legal punishment -were recognized in Thailand, namely death, imprisonment, 
confinement fine and forfeiture of property. There were other punishments, but 
they were m~re in the nature of corrective measures; they included training, 
protective detention, probation, etc. Castration had been referred to in the 
paper prepared by Thailand because medical scientists in Thailand had recently 
suggested that it could be an effective treatment for sex offenders. He was 
aware of objections to this view on the grounds that castration did not always 
succeed in curing the perverse tendencies or the sexual delinquent, and that it 
atfected the entire personality of the offender. Moreover, by impairing 
permanently the power of procreation, it infringed a basic human right. He 
invited attention to the research already being carried out in the United States 
of America on this subject and referred to papers which had been submitted to a 
conference on violent crime, organized by the University of Colorado in 1949. 
So.me of these papers had pointed out that far from having deleterious after-effects, 
castration led to a reduction of aggressive sexual urge and stabilized the 
personality. It did not lead to sexual incapacitation but, on the other hand, 
tended to produce a normal personality. If' these findings -were true, it would 
seem that castration could be considered as legitimate in the case of sexual 
crimes. 

Miss OLENDER ( International Federation of Uomen Lawyers), speaking at the 
invitation of the Chairman, suggested, in reply to the question raised earlier by 
the participant from Cambodia as to what were the alternatives to capital 
punishment, that castration was one ans-wer. Because of public ignorance and 
medical and judicial apathy, the step might appear extreme. However, from 
available documents and medical and legal experience of repeated sex offenders, 
castration appeared to emerge as a solution. The aggressive urges ot sex 
criminals were reduced thereby; they became stabilized, and when paroled became 
acceptable members of society. She referred to the report of a conference on 
crime sponsored by the University of Colorado (J.;i-lf August 1949), the work of 
Dr. C.C. Hawke, Medical Director, State Training School, Winfield, KansasJ was 
also or great relevance. In a number of cases, castration had been particularly 
effective in curbing the violent anti-social tendencies of the offender. It had 
been found in experiments conducted by Dr. Hawke that after castration, repeated 
injections of male hormones over some weeks caused a reversion to anti-social 
tendencies, violence and sex aggression. The experience had proved tha.t castrates 
could concentrate better and could become more reliable citizens. Many were not 
incapacitated completely from having marital relations. Dr. Paul Dudley White, 
an Aiterican cardiac specialist, had observed that castrates lived longer and were 
less susceptible to cardiac diseases. In San Diego county, California, a number 
of p!rsons convicted or sex offences had voluntarily submitted to the operation, 
~d it had been found that their aggressive urges were eliminated. or 
l_:;O c2..stro.tes rc.roled there ,,ere no '"e" recidiv~ rts Th. h 

,.,t d b . ~ ·· - "' • J. is ap:prcc.c to the problem 
ere~. e Y se,:unl psychO:fC.ths ,:~"'..S rrefern.ble to ~;:eeping th811 in , ril t bl· 
eX]:ense. 2~e thowht th2:i:, the ,,10.ttEcr derervec,_ close "'t , d Ju a pu lC - ~ ., uuy o.n research. 
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Mr. MORRIS {Australia) observed that the statement of the previous speaker 
did not represent the majority opinion in the United States, where eighteen states 
had legislated unsuccessfully on sexual psychopathology. Castration of sex 
offenders was not a new idea. As a technique of treating sexual offenders, it had 
teen advanced furthest in Denmark, where Dr. StUrup and his associates had done 
excellent work in this field. The drawback in applying the technique was that it 
was based on wrong assumptions. It was assumed that a minor sexual offender would · 
proceed to a graver sex offence, and it was also assumed that there was a high 
rate of recidivism. There was a terrible danger here of the improper application 
of the criminal law to this type of problem. What was being done in Denmark by 
Dr. StUrup was that offenders, usually with previous records of sexual crime, who 
were sexual psychopaths were treated when a court certified that they were unlikely 
to respond to traditional treatment. If these offenders volunteered to submit to 
this form of treatment as an alternative to protracted imprisonment, the operation 
was performed. It had been observed that those who had been operated upon did not 
require further detention and could be sent back within a matter of months to 
their homes or jobs. Excellent after-care was al.so given. Experience suggested 
that most of the persons so treated had not repeated the offences. This form of 
medical treatment could be undertaken in countries of the seminar area only if 
they had sufficiently trained personnel, and would expend on these social. and 
correctional services very much more money than was being spent at present. At 
least one psychiatrist for every fifty prisoners and two social workers for about 
seventy to eighty prisoners would be required. He wished to argue strongly that 
castration should never be forced upon a criminal under the compulsory po'Jers of 
criminal law. Howe-ver, he agreed with the participant from Thailand that more 
knowledge and study of the subject were required. 

Mr. RASY {Cambodia) said that it had been suggested that this :o:in of 
treatment would help certain cl.asses of offenders to become model citizens. 
However castration might lead to permanent incapacitation. There was also the 
questio~ as to whether all professional criminals should be treated in this manner, 
since only a limited number of them were sex psychopaths. Castration fell into 
the same class of punishment as mutilation, advocated in olden days, and it revolted 
the spirit of humanity. Castration might make the person so treated irascible and 
lead him to take revenge on society. 

Mr. SUZUKI (Japan) said he could not agree that castratio~ was~ use:'1-11 
punishment. Medical science had not yet become completely r7liable in this field. 
An erroneous decision by a judge or jury, who were laymen, might permanently 
deprive castrates of their regenerative functions. It would also lead to a 
complete change in the criminal trial procedures now adopted. 

Mr FERNANDO (Philippines) said that there were dissenting legal opinions_on 
t • William Douglas had observed that procreation 
he subject of castration. Justice •t It could be justified 

was a basic human.right and it was cruel t~ ~:~~;e 1 n;rations. otherwise, in the 
only in cases of imbecility running throu~\ this ~orm of punishment might carry 
hands of an obsessed and intolerant majori Y' 1 t f view had found expression 
grave dangers for civil liberties. The ~t:e~~on~t ~ntail violation of due 
~ ~ck vs. Bell, namely that sterilizaKt~o , group st1ggested. that legislation on 
Judi · f d · f the :rnse, c1a1 process. The in ings O -~ ttitudes on rrorality. 
the subject did not reflect the current soci 8 
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Miss Or.ENDER (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman, explained that she had been referring to vasectomy aod 

not castration that might include mutilation. 

Mr. MORRIS (Australia) said that steriliz.ation was a eug~nic term whic~ 
referred only to prevention of fertility; it did not involve interference with 
sexual relationships. castration was a quite different matter. 

Mr. FERNANDO (Philippines) said the effect in both cases was the same; the 
basic right of procreation was lost. 

Mr BASY (Cambodia) said that in his opinion castration -would be an . " infringement of' the "right of personality. 

Miss OLENDER (International Federation of Women Lawyers), speaking at the 
invitation of the Chairman said that any attack by a sex offender on women or 
children was also an infri~gement of their "right of personality''. The question 
was whether the "right of personality" of women and children was more important 
than that of sex offenders. 

Mr. HAN (China) said that propriety of castration as a punishment ra:ised an 
important issue in criminal law. It was one thing if a person, of his own free 
will, and for the purpose of controlling his urges, subjected himself to this 
treatment. Otherwise, castration was inhuman; it meant mutilation and deprived 
the subject of the right to procreate. 

Mr. RASY (Cambodia) said that everyone would agree that an attack on women 
and children infringed on their 11 right o:f' personality''. What was being discussed 
here, holfever, was whether the state could impose this form o:f treatment as a 
penalty, whether it was justified in doing so, and if' so, 'Whether it did not 
aff'ect the "right of personality" of the subject. 

Mr. SUFFIAN (Federation of Malaya) wished to know whether the Muslim States 
represented at the seminar carried out the injunctions of Muslim law in fuJ.1. In 
his own country Islam was the official religion of the State and some people had 
suggested a return to the classical days of Islam and that all Muslim laws should 
be followed. Under Islam law, for instance, a convicted thief would have his hand 
cut off. He wished to know when there was a connict between the law of Islam and 
the present laws, how the conflict, if any, was resolved in the Muslim States, 
particularly in Pakistan and Iran. 

Mr. MUNIR (Pakistan) said that this difficulty was overcome in Pakistan by 
not permitting anyone to question any provision of the Constitution on the grounds 
that it was contrary to Islami-c law. A commission bad been appointed to examine 
existing laws in the light of the Koran and Sunna, but the commission was also 
precluded from questioning the Constitution. 

1:11'• SOROURI (Iran) said that the penal code in his country was: independent of 
Islamic law. The code was humane and modern. Until recently offenders under 
18 years of age had been tried by ordinary courts and were subject to imprisonment 
or not more than five years. According to the new law a special court had been set 
up to try young offenders. Young persons under twelve years who were found guilty 
were entrusted to their pa:ents who had to undertake a pledge to correct them. 
Offenders from twelve to eighteen years of age were detained in reformatories. 
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Mr. FERNANDO (Phili~pines) said. that it was difficult to disagree with 
Miss OIENDER about the rights of women and children when they were attacked. He 
m.shed to know how the problem ~~uld be faced it the offenders were women • 

. Mi~s OIENDER (In~ernational Federation ot Women Lawyers), speaking at the 
invitation of the ChaJ.rman, said that there had been cases of women offenders in 
Dr. Hauke's institute; they had been sterilized, and were less aggressive 
afterwards. 

The CHAIRMAN suggested that the problem of castration should be considered in 
relation to Article 5 of the Universal Declaration of Human Rights, dealing m.th 
the subject of torture and cruel, inhuman and degrading treatment or punishment. 
First there was the question of whether castration should be employed as a 
punishment. Second if the possibility of employing castration and sterilization 
as forms of treatment or as remedial measures were accepted, it was necessary to 
consider under what conditions they should be carried out. 

Mr. NAGASH:U,1A (Japan) explained the practice in Japan regarding sterilization. 
Article 12 of the Eugenic I.aw provided that a doctor might sterilize a patient for 
the purpose of preventing the inheritance of undesirable traits. The District 
Eugenic Corr.mittee, consisting of ten members, including a judge, a public 
~rosecutor, doctors, social welf'are workers, etc., investigated each case. Tue 
person ordered to be sterilized could appeal to the Central Eugenic Committee and 
the Civil Court of First Instance against the Comnittee's decision. The Eugenic 
I.aw also provided for voluntary sterilization. The practice had worked 
satisfactorily. 

Mr. REA (HonG Kong) supported the view that corporal punishment was an 
appropriate penalty, not so much from the point of view of its deterrent effect tut 
2.s 2. r,u::i :-; : c_,t in i t:=elf for certo..in tyt:ec of o [fence, I:. 1:011s; Kong corporal 
punishment wo.s a useful measure since the Chinese population regarded it as 
involving lo,;::; of face. As regards castration, this was merely another form of the 
penalty o.r mutilation, and should not be universally applied. He wondered if 
solitary confinement in a restricted space was not an improper penalty. 

Mr. I!/tiI (China) asked why corporal punishment had not ~een abol~shed in 
Hong Kone \-,hen it had been abolished in England by the Criminal Justice Act of 1948. 

Mr. REA (Rong Kong) explained that although corporal punishment ha~ bee.,n . 
abolisheu in Enrland, certain groups of P:ople, in~luding the ~?rmer C~i~f ;uc~;~e 
Lord Goddard ha.d been pressing for its reintrod~ction t~ dea~ :vith_cer ain orm.:. 
of crime such as those corrmitted by "teddy boys • In his opinion it was not a 
question of unequal application of the law as between Hong Ko~g and_Eng~and, but 
that in the Uni tcd Kine;dom it was merely a development res~lt1ng primarily_ f'rom 
the · . • 1 t ·n power when capital punishment was abolished. views of tile politica par Y 1 

· ( f M 1 a) stated that solitary confinement had been 
Mr. SUFFIAN Federation ° a ay b 1 • d only to prisoners w.o assaulted 

abolished in 1953 in Malaya. It could e app ie 
Prison officials and could not be imposed by a court. 

) . ht astration should not be used as a 
Mr. normrs (Australia said t .a c. t The "uestion whether it could be 

J?un · h · f · to human righ 5 • 'i 
1 s rr.ent; 1 t vo.s of ens1 ve t fall outside the competence of 

used as a form of medical treatment see1:1~d 1 °nosed under a judicial order. 
the Semi11nr; it should not be compulsori. Y mr 
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In a study he hinself had made of 300 habitual criminals, there were 28 who had 
been subjected to flogging, Some held that people who had been flogged did no~ 
commit sioilar crimes later. His study, however, showed th~t., with the. exception 
of three persons, all those who had been subjected to flotging had committed 
graver crimes afterwards. Corporal punishment, then, could not be regarded as a 
necessarily more effective deterrent than other foI'Jils of ptmisl_unent: _He did no~ 
knov whether it had any higher general deterrent value. In his op:mion ~t was a 
form of cruelty which debased the person using it and the person to whcm it was 
applied; such punishment should be avoided. In support of t~e id~a ~at 
punishments tend to survive their usefulness, he cited the situatlon 1.n England, 
where corporal punishment was no longer applied under the law for the general 
community, but was retained in penal institutions for prisoners who committed 
offencee there. On the other hand, in Australia, State prison administrations did 
not favour corporal punisbment, since it was bel.ieved that it heightened tension 
and made ineffective the rehabilitative approach in prison treatment. The general 
law of some Australian States, however, retained corporal punishlllent as a sanction 
for some crimes in the general corumuni ty. Corporal punishment vra.s ap:plied much 
less in the world today than in the past. As countries progressed in economic and 
industrial. develorin:ent there would be a decline in, and final abandonment of, the 
use of corporal punishment. 

Mr. PIKE {Sarawak) said that corporal. punishment was a useful forr.i. of 
punishment and cited two types of offences -where it had been proved, in Sarawak, 
the only effective deterrent. One was larceny of growing crops from plantation 
owners, and the second was violence against women involving robbery and physical 
assault 'Withou~ a sexual motive. After legislation had been enacted permitting 
such offenders to be flogged, these crimes bad decreased 'Within a period of' six 
months. It was true that certain countries were veering away from corporal 
punishment. In his opinion a little more of it would resul.t in a little less 
crime. 

The CHAIRJAAN observed that since there was no dissentins opinion concerning 
Mr. MORRIS 1 s stand that castration mould not be aIJplied as a fonn of punishment, 
1 t should be considered as reflecting the general opinion of the Seminar. He 
agreed with Mr. MORRIS that the adoption of castration as a remedial rr.easure 
needed further study. 

Mr. PIKE ( Sarawak} thought that consideration should be given to castration as 
a remedial measure but much would depend upon the state o:f the health services 
within a country. 

Mr. OBTSUKA (Japan) said that at the present time the criminal law of Japan 
did not. provide for any :p7nal.ties -which would be deemed improper from the 
standpoint of the protection of human rights. In the past however certain 
ext:emely cruel penalties had been inflicted on offenders,' includin~ corporal 
:punuhment, finger-cutting, etc. Corporal punishment had been abolished in Japan 
sinc7 1870. There were three elements to consider: (l) the type of penalty, 
(2) its method ~f execution, and (3) the e~-tent of the penalty. As regards 
categori:s, ~ishments ranged from the death penalty to imprisonment with forced 
labo';11", l.Illpnsonment, fine, l?enal detention, minor fine and confiscation. In the 
criminal. law of Japan there was no distinction between a misdemeanour and a 
contravention; the :penalty was related to the offence con:mi tted. As regards the 
method of execution of ~ena3.ties, a distinction -was made between imprisonment with 
forced labour.and a period of imprisonment during which prison labour might or 
might not be imposed. The prison labour programme helped in two respects; it 
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he~ped finance the prison ~nistration and it trained prisoners in useful 
skills. The money which prisoners earned was given to them after their release. 
Under the prison labour programme, prisoners '\-,ere required to 'WOrk eight hours 
per day for a 48-hour-week. In determining the e_xtent of the penalty, certain 
factors were taken into account. For example, imprisonment with forced labour 
was normally applied in a flexible manner, with a minimum and;.ma.ximum which 
might range from one month to fifteen years. The statutory punishment tor theft 
was imprisonment with .forced labour for not more than ten years. Actually about 
90 per cent of all persons charged with this offence were sentenced to less than 
two years, and 35 per cent wre sentenced to less than one year. Imprisonment 
with forced labour and penal detention were imposed under a determinate sentence. 
In the case of' a juvenile the sentence imposed was relatively indeterminate. 
The maximum and minimum or such a sentence were left to the discretion ot the 
judge within the limits prescribed by the Penal Code. No absolute indeterminate 
sentence existed under the present law or Japan. 

Mr. HAN (China) stated that before the Chinese revolution ot 1911, corporal 
punisbIJ:ent had been based on the theory of' retribution and deterrence, reflecting 
the severity of the old criminal law. All forms of penalties -were applied in a 
cruel manner. In the case or capital punishment, there were two grades depending 
on the gravity or the crime: the first grade entailed death by beheading, and · 
the second by hanging. In addition to corporal punishment which was widely used, 
an accessory punishment was total forfeiture or property. After 1911 the 
criminal law had been revised, and decapitation, total forfeiture and corporal 
punishment had been abolished. Instead the use of imprisonment had been Widely 
extended. At present there were only five principal forms or punishment: the 
death penalty, imprisonment for lite, imprisonment for a stated period, detention 
and fine. There were also two other accessory penalties: deprivation of public 
rights and forfeiture of property. 

The historical development of the Chinese criminal law provided a good 
opportunity for an evaluation of the modern trend of penal sanctions. The mode 
of punishment had tended to become more and more lenient as countries advanced 
socially, economically end culturally. If this trend continued and man's moral 
qualities became further refined, it was conceivable that the time would come 
When mere condemnation of the or.tender would be a sufficient punishment •. The 
question or 'What constituted unusual or cruel punishment should be viewed 
in relation to the particular circumstances of a country. Criminal law tended 
to emphasize retribution, and punishment in excess of' social needs w~ not 
compatible with the idea of moral disapproval and respect tor human rights and 
dignity. Corporal punishment, carrying out the death penalty by unusua.:- and cruel 
means and the total forfeiture of' property, should be regarded as undesirable. 

Mr ROBSON (New Zealand) stated that flogging and whipping had been abolished 
in New iealand by the first Labour Government in the 1930 's. There h~d been very 
few floggings even before that time. Since then there had been occasional public 

agitation for the restoration or this ; 0:~rs~:1r!::;n;fb;!g~:! ~~1!~~:!nded 
parties had resisted ~uch err~rts • ;~bstantiate the theory that flogging was a 
that the evidence available did not tt 1 In New Zealand there was 
deterrent. This policy was, ho-wever, now under_a ac~. 
no evidence indicating that flogging was effective. 
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He was interested in the views which had been expressed in regard ~o capi~al 
punishment since that question would be debated in the New Zealand Farlia~ent in 
June 1960, end he appreciated the arguments put forward by ~1r. ~1UJ:l~R (:aki5tan) 
for the case of retention, as well as those of Mr. MORRIS (Australia) in favour 
of abolition. He would like to see a satisfying re-statement of the theory of 
punishment, and the emphasis placed by same participants on the.need for a. . 
practical approach should not obscure the need for the formulation of a satisfying 
theory to guide those responsible for law reform. He thought that t~o much 
emphasis had been placed on deterrence, and that this theory had serious 
limitations. On the other hand, the refomative idea bad almost reached its high 
water-mark, especially in theoretical statements, although it~ practi:al 
application in many countries was a long way behind. The prl.Illary thing to 
remember was that the machinery of justice went into operation to express 
society's disapproval of a deviation frcn a standard of conduct, and the more 
important question facjng the semir:ar was the extent to which society should 
e::rress its a.thcrrer..ce fer crfo.e in ito -vc:.ricu::; r;:.2.jor fems. 

Mr. RASY (Canbodia) felt that since a prisoner had been deprived of his 
liberty by imprisonment, there was no way by which he could be penalized for any 
offence committed in prison. Therefore, corporal punishment was a necessity 
created by this situation. But he wondered if this penalty, which was a purely 
internal administrative measure, should belong in the field of criminal law for 
application to the general community. He felt that there was a parallelisra 
between corporal punishment in prison and the right of fathers to chastise their 
children. 

Mr. MORRIS (Australia) said that he could offer no satisfactory and all­
embracing theory of punisr.ment as requested by Mr. ROBSON (New Zealand). This 
was a question which had plagued uen's minds for centuries acd it was difficult 
to arrive at any definite conclusions. Corporal punistiment in prison was for 
disciplinary purposes. Its application was usually decided upon by a visiting 
committee which deliberated on the guilt or innocence of the prisoner who had 
comnitted the offence within the prison. From this viewpoint, it was akin to a 
criminal sanction and its usefulness was usually judged on a pragmatic basis 
from the point of view of whether its application had had positive effects. In 
his opinion, corporal punishment in prison was completely different from corporal 
punishment administered to children in the course of parental discipline. 
Corporal punishment of prisoners was applied after some kind of judgement had 
been arrived at, whereas corporal punishment applied to children was an immediate 
reaction to a problem within the family and usually carried out in an atmosphere 
of love and affection. 

Mr. REA (Hong Kong) did not agree with Mr. MORRIS (Australia) concerning the 
difference in principle between corporal punisbl:lent as applied to prisoners and to 
children. The :parties inflicting the punishment were performing a similar duty. 

Mr. MORRIS (Australia) emphasized that in the case of children this 
punishl:lent was applied as an immediate reaction to a probleo and it was 
love.and affection. In the case of a prisoner there was a l~ng delay in 
application. There was a world of emotional difference. 

done with 
its 

Mr. FERNANDO (Philippines) felt that the pragmatic approach to the problem 
was the best one. The provisions of the Universal Declaration of Human Rights 
imposed certain limitations on the power of the state. The state had the problem 
of applyicg penalties and sanctions which might be retributive, reformative or 
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deterrent, and in making 8 decision, it had to take account of human dignity and the 
, right~ or the indivi~ual.. This, he believed, meant that an end should be put to 

certain kinds of PUill.shment. However, the decision as to when the time had come to 
abolish such punishments was a matter for each particular country. He agreed that 
corporal punishment was improper• However dangerous an offender was, this danger 
could be met by confinement in prison. He added that the criminal law of his 
country had Spanish influences, and recognized temporary imprisonment as well as 
permanent or life imprisonment. Later, many ideas had been introduced from the 
United States. 

Mr. NAGASHDTA (Japan) said that there were no statistics available concerning 
corporal punishment in Japan because it had been abolished in 1870. At present 
there was no need to reintroduce it. Corporal punishment had also been abolished 
in prisons, in favour of other forms of disciplinary measures which, inter alia, 
included reduction of food and minor or major solitary confinement. Different 
conditions were laid dawn for the apPlication of' these measures. 

Mr. RA.SY (Cambodia) said if' corporal punishment in prisons belonged in the 
realm of common law, it would be necessary to follow normal procedures and not 
inflict it summarily. He wanted to know whether corporal punishment of prisoners 
was an additional punishment, or simply a disciplinary measure aimed at making the 
prisoner conform to institutional rules. 

Mr. MORRIS (Australia) stated that corporal. punishment applied in prison had 
the same purposes as in the outside community, namely individual. deterrence and 
general deterrence. He doubted whether there was any reformative element in 
corporal punishment administered to prisoners. 

Mr. PIKE (Sara~ak) said that within the scope of the question under discussion., 
it was not possible to eistinguish between corporal puniEhment inflicted inside and 
outside the prisons. · 

'Ihe CHAIRMAN agreed with Mr. HAN (China) that punishment had become more and 
more lenient with the progressive development of mants social conscience, and noted 
that Mr. HAN had envisaged a :future society where public condemnation woul.d be an 
adequate punishment. Concerning the .ques:tto.n ~f. wblat vas ~cruel en4. unusual", he 
felt that punishment should be related to prevailing social conditions. He 
supported the view that the modern ideas called for the abandonment of old forms of 
punishment which offended human dignity. Each country, however, would have to 
decide when to abandon them. 

Mr. RASY (Cambodia), in reply to Mr. PIKE (Sarawak)., thought that there was a 
distinction be-tween corporal punishment applied in and out of prison. Corporal 
Punishment applied outside prison was for a crime which required the imposition of 
a criminal sanction. The violation of prison rules was an offence which came in a 
different category. One related to problems of discipline, whereas the other 
related to penal sanctions which were applicable to the general community. 
Therefore, 1:r disciplinary action went beyond what was necessary from the point of 
view of prison administration, the common law should be invoked to deal with the 
matter. 

Mr. PIKE (Sarawak) did not agree with Mr. BASY ~Cambodia}. In his opinion, a 
human being had rights whether he was outside or inside prison. However, the 
question seemed rather academic. 

Mr. SUZUKI (Japan) said that the question of corporal punishment was~se~;o~s 
one. He did not entirely agree with his colleague from Japan, Mr. NA.GASH ' a 
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there was no need to reintroduce corporal punishment in the substantive crimi~l law 
of Japan. The examples given by the participant from Hong Kong sho~ed that this 
form of punishment could be usefully applied. As regards the q~estion whether there 
was any difference between corporal punishment imposed by paren~s ~nd by the State, 
he felt that there was indeed quite a difference. After the war, in Japan, corporal 
punishment as a disciplinary measure had been prohi~ited in s~hools. Teachers 
breaking this law were the subject of strong complaint, and his Bureau had dealt 
with such cases as being related to infringement of human rights. Before the war, 
corporal punishment had commonly been applied by Japanese parent~; since the war 
children seemed to feel insulted to receive such punishment. Th~s was due to 
outside inf'luences such as that of the Occupation Forces in Japan which had 
instilled in the Japanese public the idea that corporal punishment was an insult to 
the dignity of the human being. In view of this influence, and the feeling that it 
was in opposition to the spirit of the Universal Declaration of Human Rights, it was 
not likely that corporal punishment would be reinstated. 

Mr. OHTSUKA (Japan) summarized the activities of the Japan Bar Association in 
connexion with corporal punishment and other human rights questions. The 
Association had local committees on human rights which gave advice to persons with 
complaints concerning infringements. The Japanese Federation of Bar Associations 
also arranged lectures and showed movies on the rights of citizens and offered free 
legal advice. The Association's annual conventions usually heard reports of 
infringement of human rights, though it had been found that the number of such cases 
had been rapidly decreasing. 

Mr. HANAI (Japan) said that although corporal punishment did not exist in 
Japan, the newspapers often misrepresented the situation, because the Japanese word 
for corporal punishment was closely similar to that for imprisonment, and cases 
involving imprisoDJJJ.ent were represented as corporal punishment cases. 

Mr. SUZUKI (Japan), in reply to the question raised by Miss OLENDER, namely, 
how could the rights of the injured party be protected, as distinct from the rights 
of the sexual offender, said that nevertheless he was opposed to castration for 
sexual offenders. The punishment was important frcm the viewpoint of the violation 
of the human rights of the person on whom it was imposed. In the present Japanese 
Code of Criminal Procedure, the human rights of the offender were ccmpletely 
protected by appropriate legal provisions. The relevant provisions of the new 
criminal procedure had received serious public criticism, on the grounds that the 
rights of society should be protected before those of the criminal offender. 'Ihis 
criticism had some merit. 

Mr. YE~NEH {Iran), _referring to various forms of punishment which might be 
rega:ded ~s improper~ said

1
he would like to know the practice in regard to general 

confiscation of a cr1minal s property. Did the application of such a penalty 
extend to his children after his death? 

r.fr._IEE (Republic of Korea) stated that there was no corporal punishment in 
the criminal law of Korea. He wondered whether the infliction of forced labour in 
lieu_of a fine, as provided in the Draft German Criminal law of 1936, could be 
considered just. He felt that it was akin to corporal punishment. 

Mr. SUFF~N (Federation of Malaya) said there was no general confiscation of 
property in his_country. An accused could be sentenced to imprisonment fo d fa lt 
of payment of fine only by a court order. r e u 
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Mr. RA~Y (Camb~dia) said that in connexion with the question of having forced 
labour in. lieu of fine, another question arose as to Whether the penalty imposed 
on a convicted person ~ould be enlarged. As forced labour was a heavier penalty 
than a f~e, the question needed to be answered. From the human point of view 
and by virtue ~f the principle that a penalty was of a public nature, the reply 
would be negative, and a condemned man should not be given forced labour for 
failure to pay a fine. He might, however, be obliged to work in order to earn the 
amount involved in the fine and thus redeem himself. 

The CHAIIDI.AN observed that corporal punishment was an affront to the dignity 
of man. However, when a person decided to work out his fine by some form of 
labour, no affront to human dignity seemed to be involved. 

Mr. MCRRIS (Australia) agreed that although in practice such a provision was 
desirable, a tyrannical government could use it for the gravest violation of human 
rights. Its use to justify forced labour camps would represent a basic human 
indignity. 

Mr. MUNIR (Pakistan) said that in his country, corporal punishment was limited 
to certain cases. The usual penalty was simple imprisonment plc.s fine, the fine 
being recoverable from the property of the convicted person •. The offender was 
pemitted to work in prison to pay his fine. 

Mr. MUNIR (Pakistan), initiating the discussion of item III (c), said that he 
would take a fev examples of deprivation of civil and political rights which 
followed as a result of criminal conviction. The Working Papers by the participants 
from India, Ceylon and Singapore showed that the situation in those countries was 
similar. 

The first disability was the disinheritance of a person convicted of murder. 
If a person murdered another person to accelerate his own succession to his 
property, such a person would be disqualified from succession under the laws of 
these countries. A legatee was similarly disqualified from succession if he 
murdered the testator in order to accelerate the acquisition of the property. Such 
a deprivation was not a matter of law, but simply of justice, equity and good 
conscience. The question was whether, under these circumstances, the descendants 
ot the person convicted should also be disqualified from succession. 

Another instance of deprivation of a civil right was disqualification from 
following certain professions as a consequence of criminal conviction. For 
instance, a person who had been convicted would not be ~emitted to practise law. 
If his name was already on a roll of registered practitioners, it would be 
removed and if he were 8 new entrant seeking enrolment, his application would not 
be entertained. It was, however, necessary that the conviction should be_for 
an offence involving moral turpitude, or a serious departu.re from professional 
ethics, such as contempt of court, abetment of bribery, etc.· If the convict~on 
were for offences in other fields not relevant to the conduct.of the profession, 
such as violation of traffic regulations, etc., disqualification did not follow, 
In Pakistan, such disqualification was absolute. However! after a reasonable 
period, the offender could apply to the_High Court fo~or~~:stp~~~:::1;n ~ei:i~~und 
Com-t wcuJ.d consider the case and readmit the person . 
th • d The same rule operated in other 

at his subsequent conduct had improve•. t· arding disqualification or 
pr~fessions such as medicine, wher~ t~e discre 10:c~e!s a !Ilf'dical council. 
reinstatement was vested in a disciplinary body 6 
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A third ex.ample related to disqualification to hold public office. 'I'l;is was 
not a matter of law, and the grounds for disqualification had not been defined 
ey law. But it an offence disclosed such a defect of character on ~h~ part of the 
offender as to render him unfit to hold a public office, the ~uthoriti~s 
concerned disqualified him from holding public office. In this connexi~n, ~ed t 
referred to the conviction of students on charges of petty offences, which e 0 
their beiDg barred from schools and colleges. Personally he. had sympathy. for 
such miscreants and felt they should not be permanently depri~ed of the r~ght to 
education. The question was whether the discretion of educational authorities 
to punish students in this manner should not be restricted, and if so, how? 

Deprivation of civil rights occurred also when a conviction led to forfeiture 
of property. Forfeiture of property had been completely abolished in Pakistan. 
The question here was whether the descendants of the convicted person should also 
be deprived of their right to the property. 

A previous conviction often rendered an offender liable ~o e~anced . 
punishment. For instance, theft was punished in Pakistan by :-mp:isonment ranging 
from six months to a maximum of two years. But a second conviction on the same 
count rendered the offender liable to a sentence of imprisonment for ten years. 
Did this not constitute an infringement of the right to equality before the law? 

He referred further to the practice which required offenders to report 
periodically to the police even after their release from jail. Such subjection to 
police surveillance was inconsistent with the right to freedom of movement and 
association. 

As to the deprivatioo of political rights which followed from criminal 
conviction, the most important aspect .ra.s loss of franchiss and disqualification 
from seeking election. There -was no uniformity in the law of different countries 
regarding the minimum period of imprisonment which would lead to such 
disqualification; in some countries it was three months, in some six months, and in 
others as much as two years. He considered that loss of franchise and 
disqualification from seeking an elective office following a conviction -was 
absolutely Justified when the crime had demonstrated moral turpitude on the part of 
the offender. If a person were convicted of an election offence such as bribery, 
exerting undue influence on the electorate, impersonation, or tampering with 
the ballot, mere conviction should be enough to disqualify him. The period of' 
disqualification was operative for a specified period, usually for five years or 
more, the intent being to disqualify the person from becoming a candidate at the 
next, or even the next two elections. There was no rule regarding when the 
disability would cease to operate. The subsequent conduct of the offender could be 
a good test of whether the disqualification should be removed. 

Mr. SEN (India) agreed with all that bad been said by Mr. MUNIR (Pakistan) 
and described the situation in India, where the law also disbarred a person from 
succession if he were found guilty of murder to acc~lerate his succession. He 
agreed that the children of such a person should, however not be disbarred from 
~ucce~sion unless they the~selves were proved to be party'to the crime. succession 
in this mamier was automatically secured in the case ot joint family ownership 
under Hindu law, where irlherita.nce w.s by survival rather than by succession. 

He completely agreed with Mr. Ml.mIR c~cerning disquall:fication from following 
certain professions if an offender had been found guilty of deviating from 
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professional ethics• Perroa.nent disq~alifi cation was rarely imposed in India 7 and 
he remembered only one case where this had been inflicted. The offence in 
that instance, had. been of a very serious nature, namely; misappropriation of trust 
funds. However, political activities of which the government in power did not 
approve should not result in disqualifi.ca.tion. In this connexion, he cited the 
example of Mr. GANDHI whose came had been removed from the roll of barristers by 
the Inns of Court • 

Penalties such as rustication imposed by autonomous educational institutions 
were best left outside the purview of courts. In India, courts seldom interfered 
unless it was patent that the institutions bad grossly exceeded their jurisdiction 
or had con:mi tted some breach of law. A measure of relief was provided to 
students by the right of appeal to the Chancellors of the Universities, who very 
often were also the head of the states in India, for a review of the case. 

Forfeiture of property had been abolished in India also. There was, however, 
one exception, If it was :proved that a property had been obtained by perpetrating 
a fraud on the Govermnent, a person was liable to forfeiture of any part of his 
property which was proved to have been so acquired. Before India acquired 
independence, there had been cases of forfeiture of property on account of political 
activities not approved by the government in power. Referring to forms of 
taxation such as estate duty and taxes on wealth he said that despite the fact that 
the state enriched itself by these means, they were not a form of concealed 
seizure of property. Father, they were recognized ways of achieving equality of 
income, which in India, was a basic constitutional aim of the Government. 

The practice in India pertaining to loss of franchise and disqualification 
from seeking election following a conviction, .ra.s very stringent. Permanent 
deprivation of franchise was rarely imposed, but the strictness of the law could be 
judged from the fact that disqualification resulted if it were proved that a 
candidate in a political campaign had made an untrue statement about the character 
of his opponent. The Election Commissioner had discretion to specify the period 
of disqualification. Profiting from office, or having a pecuniary interest 
in semi-governmental bodies also prevented a person from seeking election either to 
the state or the central Legislature. These disqualifications follcwir.g conviction 
were necessary safeguards to ensure the success of the democracies which were 
emerging in Asia. 

Mr. TAKEUCHI (Japan) said that in Japan there were many instances when a 
person had his employment qualifications restricted or was precluded from 
exercising certain rights as a result of a conviction. There were also some 
instances when conviction justified dismissal from certain occupations or 1~ ~o 
~ncellation of the right to engage in business. There ~ere no ge~eral provisions 
1n the Japanese Penal Code covering restriction or forfeiture of r~ghts, the 
governing provisions being incorporated in many other laws and ordinances. It was 
interesting to note that a convicted person was disqualified not o~ly from holding 
Public office but also from activities normally supervised by public a~thorities. 
Voting rights, eligibility for elective office and tbe right to~ P7n~ion were 
also subject to penalties, the scope of which was dete~ned.by 1nd1v1dual laws. 
Restrictions or forfeitures were either :mandatory or discretionary, and the_ 
Period during which they applied was not necessarily prescribed in the ~rt1cular 
la~ govering the case Juvenile 1.aw, however) provided iffiportant except~ons: 
The penal code provid;d two ways for the :restoration ?tr right~ - by expiration of 
the period of suspension and by what could be termed extinction of previous 
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conviction11 • In addition, rights could also be restored by amnesty. There were 
two basic reasons for restricting individual rights as a result of conviction. 
Cne was the necessity of imposing a kind of sanction affecting honour, and the 
other -wa.s the protection of the public interest. It was true that the chances of 
a convicted person gaining employment were limited by these measures and from 
the standpoint of hunan rights it meant deprivation of one of the most fundamental 
rights; however, a balance had to be struck with the protection of the public 
interest. caution should be exercised in imposing such restrictions in the case 
of minor offences. To sum up, legislation in Jai:e,n relating to restriction and 
restoration of rights was not too unsatisfactory. Care was exercised to keep 
the records of previous convictions strictly confidential, except when inquiries 
were ma.de by public authorities. 
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IV. Future programme of international co-operation in the solution of problems 
discussed at the Seminar 

Mr. FERNANDO (Philippines), in introducing this item, said that the question 
of future programmes of work could be approached in three ways. First, the 
Seminar might consider what the Division of Human Rights in the United Nations 
Secretariat could do. Secondly, it might discuss the work that could be 
undertaken by respective governments, and thirdly, it might examine the 
possibility of what the participants themselves might be able to achieve. 

The Working Paper by the participant from Thailand had pointed out the 
difficulty of language involved in the promotion of research work in the 
region, and had suggested that perhaps it would be advisable to set up exchange 
of experts and fellowships, and student ·exchange programmes. The Working Paper 
by the partici11ant from Iran had endorsed all forms of international co-operation 
and bad advocated the exchange of experts. The Working Paper by the participant 
from Nepal had also pointed up the language problem. 

In considering any programme of work, the suggestions of previous seminars 
should be also taken into consideration. The Baguio City Seminar held in 1958 
bad recommended that its report be distributed widely and that the rights of 
accused persons be taken as the theme for a seminar in 1962. The Kandy 
Seminar had stressed the desirability of making a comparative study of law and 
administration. Needless to say, the present seminar had been found most 
useful. Regarding re~resentation, a suggestion had been made earlier that some 
participants at such seminars should be drawn from higher institutions of learning. 
He was inclined to believe that while it would be useful to have them as 
alternates, the present level of governmental participation deserved to be 
continued. Seminar participants should include a large proportion of persons 
tendling the problems of law in a practical and realistic manner. Programmes 
contributing to the exchange of scholars in the field should be arranged, and 
the records of the present seminar should be widely disseminated. 

Mr. KRAIVIXIEN (Thailand) drew the attention of the seminar to two 
practical points. The main problem of international co-operation in this field 
appeared to be the difficulty of language which would effect any exchange of 
experts, fellowships or publications. Perhaps it was advisable in the initial 
stages to set up an exchange programme of post-graduate and undergraduate law 
students. After overcoming language difficulties, these students could not 
only get first-hand comparative knowledge of the law and its administration, 
but would also gain valuable knowledge and experience of the country where 
they were studying. Secondly, it was necessary to set up a national committee 
in each country, with the object of carrying out extensive research into various 
aspects of substantive criminal law promoting international co-operation in 
in this field and seeking solutio~ to the problems discussed at the seminar. 
'!'be committee' should be composed of high level participants and have adequate 
staff and financial resources to carry out its objectives. 

Mr. RASY (Cambodia), while agreeing with many of the po~nt~ made by t?e, 
Previous speakers differed with the view that the lan~age difficulty prov1dea 
an insurmountable obstacle to international co-operation. On the contrary, 
such co-operation brought different nationalities together and stimulated the 
study of other languages. 
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Mr. MORRIS {Australia) said that be bad been authorized by_the Govern~e~t 
of Australia to state that under the Colombo Plan Technic~l As~1stance Tr~1ning 
Scheme, Australia was prepared to provide free training for suitable cand1~ates 
nominated by member Governments of the Colombo Plan represented at the semin~r. 
Training could be arranged in the field of the problems discussed at the seminar; 
the period of training could be for three months or more. 

Mr. EAN (China) said that budgetary considerations might not permit some 
countries to institute extensive programmes of exchange of fellowships and 
experts. Perhaps the United Nations could give assistance in dis~ributin~ 
legal literature and act as a clearing house for the exc~an~e of :nformation 
on current developments in the legal field. The United Nations might also 
arrange for legal literature to be translated. 

Mr. WILD (New Zealand) stressed the usefulness of seminars such as the 
present one and said that its value undoubtedly went far beyond the discussions. 
As a direct result of the seminar, many friendships had been formed, and an 
exchange of views on actual problems could be carried on by correspondence. 
An invitation from New Zealand to hold a seminar in February 1961 had been 
accepted by the United Nations, and the provisional agenda offered exciting 
prospects. This seminar would take up questions of the administration of 
criminal justice in relation to the protection of human rights. Questions such 
as the independence of the judiciary, and procedural problems such as 
permissible techniques in examining suspected criminals, and the securing of 
confessions and admissions, would be discussed. 

As for the subjects that might be discussed at other future seminars, 
he felt that some of the topics considered at the present seminar could be 
looked into again after an interval of, say, three years. One other topic 
worthy of consideration was freedom of speech and the right to opinion. 
Articles 18, 19 and 20 of the Universal Declaration of Human Rights touched 
upon subjects which could be taken up at future seminars. 

Mr. T.S. RA?I.ANATHAN (World Federaticn of United Nations Associations), 
speaking at the invitation of the Chairman, said that seminars such as the 
present one helped to~ards an understanding of various. legal systems. A legal 
advisory services programme should be instituted, along the lines of the 
United Nations Technical Assistance Programme, with a view to providing expert 
services to ffiember Governments. Scholarships, prizes for legal research, exchange 
of legal personnel, research, etc., would also contribute greatly towards 
international understanding in this field. 

Mr. FERNANDO (Philippines), summing up the discussion, said that 
participants apparently did not consider the problem of language to be 
insurm?untable. Tb~ :alue of seminars such as the present one had been fully 
recognized. In addi~ion to the subjects suggested by the participant from 
New Zealand for consideration by future seminars, he felt that the newly 
emerging social and economic rights could also be usefully considered. Setting 
up informal groups to keep up correspondence on developrr.ents in this field 
would be helpful. An endeavour should be made to furnish th n· 1 · f H R. ht "th 1 · e 1v sion o uman 7g s_wi a 1st of names of persons and institutions actively engaged in this 
field in each country. In this connexion, he recalled that officials in his 
country had consulted the report of the Baguio City Semina d 1 d. 
f d r ur ng iscussion 

o propose amendments to the Philippines Constitution. 
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Mr. BANERJEE (India), while agreeing with the suggestions that had been 
m0de thought it essential to stimulate more interest in human rights at all 
"""" ' . levels. At present there was a paucity of people at the state or district 
level who could transmit such knowledge to the people in their areas. It would 
also be useful if the ministries of education and law in each country helped 
to give more publicity to the work in this field, Perhaps this could be 
done by including a chapter on human rights in law text books. A working paper 
on this question might be prepared by the United Nations for the use of 
governments• 

Mr. FERNANDO (Philippines) observed that the cost of translating the paper 
prepared by the United Nations into local languages would be high. 
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