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INTROTUCTION

A. General Assembly Resolution 1713 (XVI) and Subsequent Developments

The present study on the role of patents in the transfer of technology to
under-developed countries was prepared in accordance with the terms of General
Asserbly resolution 1713 (XVI) of 19 December 1961. The resolution called for a
report containing:

"(a) A study of the effects of patents on the economy of under-
developed countries;

"(b) A survey of patent legislation in selected developed and under-
developed countries, with primary emphasis on the treatment given
to foreign patents;

"(c¢) An analysis of the characteristics of the patent legislation of
under-developed countries in the light of economic development
objectives, taking into account the need for the rapid absorption
of new products and technology, and the rise in the productivity
level of their economies;

"(d) A recommendation on the advisability of holding an international
conference in order to examine the problem regarding the granting,
protection and use of patents, taking into consideration the
provisions of existing international conventions and the special
needs of developing countries, and utilizing the existing machinery
of the International Union for the Protection of Industrial

Property."

The text of the resolution is appended as Annex A).
1Y
In view of the broad substantive and geographical coverage of the inquiry,

the Secretary-General advised the Economic and Social Council at its resumed
thirty-fourth session in December 1962 that the report could not be completed in
time for submission to the third session of the Committee for Industrial Development
or the thirty-sixth session of the Council. He accordingly suggested, and the
Council accordingly recommended, that the collection and analysis of information
should continue during 1963 and that the repcrf should be presented in 1964 to the
Committee for Tndustrial Development, the Economic and Social Council and the

1
nineteenth session of the General Assembly.

1/  Document E/3702, paragraph 8 (vi), and Official Records of the 1237th meeting
- of the Council, E/SR.1237, paragraphs 48-52.
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The Committee for Industrial Development at its third session in May 1963
received an Interim Report by the Secretariat,g/ noted the recommendation of the
Council and accordingly decided to defer discussion of the subject until its
fourth session in 196h.2/

The Preparatory Committee of the United Nations Conference on Trade and
Development at its second session recognized the importance of patents in
facilitating access to technological experience and know-how, when applied in such
a way as to take fully into account the special neceds and requirements of the
economic development of the developing countries. The Committee noted that a
study had already been started on the subject as & result of the initiative taken
by Brazil in the United Nations. It was suggested by the Committee that this
work be expedited so that the study coﬁld be brought to the attention of the
Conferenc:e.—lf

The General Assembly at its eighteenth session noted the above recommendation
of the Economic and Social Council, as well as the suggestion incorporated in
the above report of the Preparatory Committee of the Conference on Trade and
Development, and requested the Secretary-General to continue with the preparation
of the study referred to in sub-paragraphs (a), (b) and (c) of resolution 1713 (XVI),
and to submit it to the United Nations Conference on Trade and Development, as well
as to the Committee for Industrial Dsvelopment, the Economic and Social Council
and the General Assembly at their 1964 sessions. The General Assembly also
recommended that the Conference on Trade and Development, in the deliberations
under item IV of its provisional agenda (Invisible Trade), give serious

congideration to the study prepared by the Secretary-General.i

B. Preparation and Scope of the Report

General Assembly resolution 1713 (XVI) had requested the Secretary-General
to prepare the report "in consultation with appropriate international end national
institutions, and with the concurrence of the governments concerned." Accordingly,

the Secretary-General circulated on 8 October 1962 to Governments and interested

2/ TDocument E/C.5/35.

3/ Document E/3781, E/C.5/37, paragraph 68.

4/ E/3799, paragraph 165.

5/ General Assembly resolution 1935 (XVIII) of 16 Tecember 1963 i
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inter~-governmental and non-govermmental organizations, a questionnaire on The Role
of 'Patents in the Transfer of Technology to Under-Teveloped Countries. (The text
of the letter of transmittal and the questionnaire, and the names of the
Goverrnments and organizations from which rcplics have been received, are gppended
as Annex B). The views and information received in reply to this Questionnaire
have been fully used in the preparation of the present Report.

The organization of the study has been designed to provide a convenient
arrangement of the wide scope of the issues covered by resolution 1713 (XVI).

In terms of general content, item (b) and the legislative aspects of item (c) of
the resolution are covered by Part One (Major Characteristics of Patent Systems)
and Annex D (Synoptic Table of Major Provisions of Patent Legislation in Selected
Countries). TItem (a) and the econcmic aspects of item (c) are dealt with in
Part Two (The Effects of Patents on the Economies of Under-Developed Countries).

The economic analysis of the effects of patents on the economies of
under-developed countries (Part Two) considers the role of patents in the actual
transfer of technology; the role of patents in relation .to imports of patented
products and processes; and finally, the role of patents in improving the process
of invention and innovation through the indigenocus technology of developing
countries themselves.

In accordance with the intent of the General Assembly, the study has focused
on the problem of the treatment extended to foreign patentees. For this reason,
considerable emphasis has been placed upon the international patent system and the
extension of patent protection to foreign inventors, which are discussed in
Part Cne, Chapter II. The pertinent material directly applicable to foreigners
has been specifically covered in connexion with the discussion of multilateral and
bilateral treaties, under which States have assumed international obligations with
respect to such matters as the grant of national treatment and of priority righfs
of application to foreign patentees. In the majority of cases, however, the
treatment of foreign nationals is governed by measures of general application,
and a non-discriminatory attitude towards foreign patentees results from the
non-existence of any distinction between nationals and foreigners.

No attempt has been made in Part One to discuss all the rules pertaining to

natents. However, it has been thought useful to cover the major issues of the
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juridical basis of the patent grant, conditions of patentability, and governmental
regulation relating to failure to work the patent, abuses of the patent privilege
through the medium of restrictive business practices, public use of patented
inventions, and regulation of assignment and licensing agreements.

A survey of national patent legislation is called for by sub-paragraph (b)
of resolution 1713 (XVI), and is indeed essential to the understanding of thc
varicus issues ralsed in that resoclution. Every effort was therefore male to
include in this study information regarding pertinent lagislafion in both
developed and ﬁnder—developed countries, including the législative changes mnace
or contemplated in newly independent States. In this connexion, the Secretary-
General requested the International Bureau for the Protection of Incdustrial
Property to prepare a survey of national patent legislation for thirty-four
selected countries, which is incorporated in the tabular presentation appended
as Annex D. Studies of patent legislation of ten countriesé/ were also submitted
by the International Chamber of Commerce and the International Associgtion for
the Protection of Industrial Property. Of speciai help in this context was the
information included in officigl reports on revision of the patent law submitted
by several Governments.Z/ There have also been tgken into consideration varicus
international and regional patent agreements among Govermments, including anong
the latter the African‘and Malagasy Accord on Industrial Property and the European

Common Patent Draft Convention, which have a bearing on the functioning of

national patent systems.
General Assembly resolution 1713 (XVI) also requested that the Secretary-

General's report should take "into consideration any pertinent discussions vhich

might take place in the United Nations Conference on the Application of Science

é/ Brazil, Ceylon, France, Israel, Japan, Morocco, Mexico, Switzerland,
United Kingdom, Yugoslavia.

7/ Canada - Royal Commission on Patents, Copyright and Industrial Pesigns,

Report on Patents of Invention, Ottava, 1950,

India - Report on the Revision of the Patents Law, by

Shri Justice H. Rajagopala Ayyangar, September; 1059,

United Kingdom - Interim and Final Reports on the Patents and Lesigns
Acts, London, April, 1946, and September, 1947.
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and Technology for the Benefit of the Less-Developed Areas." Since the agenda for .-
the Conference did not contain a specific item on the subject of patents, the
Conference's papers and discussions did not provide any treatment of the subject.
Consequently, no reference is made in this‘report to the discussions of the
Conference. It may, however, be desirable to communicate the Report to the
Advisory Committee on the Application of Science and Technology to Development,

set up by the Economic and Social Council under resolution 980 A (XXXVI)g/ of

1 August 1963 following the Conference, so that it may take this analysis into
account in its over-all study of the transfer of technology to developing countrieé

The present report was prepared by the Fiscal and Financial Branch of the

Pepartment of Econcmic and Social Affairs.

8/ Official Records of the Econcmic and Social Council, Thirty~sixth Session,
N document E/3816.

/...
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SUMMARY AND CONCLUSIONS

A, National Patent Systems

The chief purpose of the economic and legal analysis undertaken i this
study has been to consider, from the viewpoint of the economically under-developed
countries, whether on balance the patent system can play a useful role in
encouraging the transfer of technology to developing countries and contribute
to their econcmic development; and whether this system is a proper vehicle for
accommodating the respective interrelated interests involved, i.e., the interest of
the invento:‘in his creation; the social interest of encouraging invention; the
consumer interest in enjoying the fruits of the invention upon fair and reasonable
conditions, and the national interest in accelerating and prcmoting the economic
/development of the country.
| The grant of the patent privilege has been based on two primary legal and
social justifications. The first is that patents are private property, i.e. the
inventor has the exclusive right in his invention and the patent grant recognizes
this right. The other is that they are exclusive privileges for a limited term
of years granted by the Government in the public interest to encourage research
and invention, to induce inventors to disclose their discoveries instead of
keeping them as trade secrets, and to promote economic development by providing
an incentive for the investment of capital in new lines of prcduction. It is on
this latter rationale that modern patent systems chiefly rely.

In order to qualify for a patent grant, the product or process must conform
to certain legislative criteria of industrial utility, novelty and/or
inventiveness. Such statutory criteria of patentability are subject to
interpretation and application by national Patent Offices and national courts.

The thoroughness with which a Patent Office in practice reviews the patent
applications filed with it to determine whether the inventicn claimed or
disclosed therein is patentable depends not only on the controlling legislative

provisions, but also on the extent to which the office is adequately staffed

to carry out its review functions. Patent Offices of developing ccuntries are

likely to have more limited staffs and undertake a more limited review of

patent applications than those of scme of the more industrialized countries.
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Developing countries in fact can rarely afford the resources of skilled
manpower and the costs of a comprehensive Patent Office review procedure such
as exists in some industrial countries. For this reason, some of them have
been considering the possible harmonization and unification of their national
ratent systems and, more particularly, the establishment of a joint Patent Office
that would have the resources of trained personnel and finance that are necessary
Tor successful patent administration but are not within the capacity of the
individual under-developed ccuntries. The first regional Patent Office and
uniform patent law of this kind created so far is the African and Malagasy
Industrial Property Office established pursuant to an Accord among fourteen
member countries of the African and Malagasy Union.

In addition to affiliating with a regional Patent Office and pooling
their joint research efforts therein, the under-developed countries may
consider two alternative methods of meeting the problem posed above. They
may dispense with strict standards in the review of patent applications and,
following the practice of a number of countries, issue patents of importation,
conTirmation or revalidation, i.e., patents issued on inventions already
patented in another country which are based upon the first corresponding
foreign patent issued. Or, they may call on the services of an organization
such as the International Patent Institute of the Hague which examines
patent applications submitted by national patent administrations and gives

opinions thereon to private persons.

B. International Patent Relations

Both in the under-developed countries and in most industrialized countries,
put to a larger extent in the former than in the latter, the statistics indicate
that, generally speaking, the percentage of patents granted to foreigners is
mich larger than that granted to nationals. It is therefore significant that
the patent laws of most countries make no distinction between domestic and

foreign applicants and follow the principle of national treatment, i.e. nationals
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of a foreign country or others who are domiciled or have an effective
industrial or commercial establishment therein are guaranteed equality of
treatment with the nationals of the country granting the patent. In a few
countries, this principle is gualified by the notion that the foreign country
should give reciprocal treatment to the nationals of the home country.

Of the international treaties and conventions relating to the protection
of foreign inventors, the most important is the Convention of the Faris Union
for the Protection of Industrial Property, first established in May 1883 and
currently adhered to by sixty-one industrialized and under-developed countries.
The most important principles underlying the Paris Union are the principle of
national treatment, described in the preceding paragraph, and the right of
priority, whereby a national of a member country who has filed a patent
application in a member country of the Paris Union has a twelve-month priority
over any other person for filing an application for the same inveniion in

all other member countries of the Union.

C. Government Regulation of Patent Uses

There is an extensive range of national legislation directed against
practices. that are considered abuses of the national patent system -~ chiefly

the non-use of patents, restrictive business practices, excessive royalties.

This legislation, on the whole, applies to both the foreign and the dcmestic
owners of the abused patents, although the legislation dealing with the
non-~exploitation of pateﬁﬁs was historically directed primarily toward foreign
nations, while exchange controls with respect to the limitation of royalties

relate exclusively to foreign patentees.

Provision for the revocation or compulsory licensing of patents which

have not been commercially exploited in the country within a prescribed time
after the patent has been gianted is made in the patent laws both of industrial
and under-developed countries. As a historical matter, this legislation was
adopted because of concern over the fact that the foreign owners of inventions

could, by refusing to exploit the patents covering such inventions, prevent the
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development of national industries which might give employment to nationals
and utilize available national resources. Another important factor was the
Tear that foreign patentees could, by excluding other producers of the
patented articles from the market, be in a position to monoﬁolize the import
of such articles into the country and thereby exact higher prices from
dcmestic consumers.

There are still in existence, mainly in the case of some under-developed
countries, statutes which provide for revocation of a patent where it has not
been exploited within, usually, two years of its issuance, or where its use
has been discontinued for more than two years. More recent laws, however,
have favoured the less stringent remedy of compulsory licensing of patents
under which anyone ready to work an unused patent may compel the patentee to
issue him a licence. This trend has been aided by the Convention of the
Paris Union under which patent revocation is permissible only if the granting
of compulsory licences does not suffice to prevent abuses resulting from the
exercise of patent rights. In the case of the developing countries, there
may be administrative advantages in a third method of autcmatic lapse of
patents in the case of non-working beyond a certain period, since this
method (unlike revocation or compulsory licensing) would not require government
or private initiative to be implemented. By the automatic lapse of the patent,
the public beccmes possessed of the invention without any preliminary
administrative or judicial action; but, on the other hand, this may impair
inducement subsequently to work the invention which may be provided by the
existence of the patent.

Many countries have an administrative requirement that all patentees pay
annual or periodic fees, which usually increase with the age of the patent.
The size of these payments is considered to be an important factor in bringing
about the abandonment of unused patents.

Tn the case of inventions of special interest to the public welfare or
security, provisions have been made in many laws to throw their use open to
others than the inventor. Thus, in many countries, no patents may be issued

for inventions in certain fields (especially food and medicine). In other cases,
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where patents are issued, provision is made in the public interest for:

(a) the compulsory licensing of the patent to the Government or to any other
interested party; or (b) the expropriation of the patented invention by the
Government. In both cases, there arise issues relating to the compensation
of the patentee and the administrative or judicial méchanics and authority
for determining sﬁch compensation.

Naticnal policies differ as to the circumstances under which Governments,
or persons other than the patentee or his voluntary licensee, may use patented
inventions. There also exist national differences as to the nature of the
public interest vhich justifies the compulsory licensing or expropriation of
patented inventions, and as to the procedures employed in connexion therewith.
The public interest deemed to justify the exclusion from patentability,
compulsory licensing or expropriation of patents may relate to such diverse
matters as the national defence, wmublic health, improvements in the
international balance of trade, development of special resources available
in the country or general industrial development.

Many countries, mainly those which have reached a certain level of
industrialization, have taken legislative, administrative or judicial action

against restrictive business practices that may occur in connexion with

patent licence and transfer agreements. Such agreements may include clauses
prohibiting the licensee from exporting or selling in designated areas;
requiring him to use only meterials, eculpment, personnel supplied by the
patentee (Mtie-in" clauses); fixing the resale prices of vholesalers and
retailers and, in scme cases, of the manufacturing licensee himself limiting
his output; and compelling him to may royalties for unused patents "cempulsory
package" licences. For some cases (e.g., tie-in clauses), legislation of
this type is part of the national patent law, but more usually it constitutes
part of the general anti-trust legislation of the country. Since business
restrictions of this kind are considered against public policy, it is
immaterial whether they appear in patent or in general business agreements,
and since, moreover, the effective enforcement of policies against restrictive

business practices requires a larger number of trained specialists with
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adequate investigative powers and appropriate legal sanctions, legislation of
a general nature would appear to be a more efficient method of coping with
this problem than legislation that is part of the patent law and adds to the
duties of a Patent Office. '

National Governments have sought to cope with the problem of restrictive
business practices in international patent licence agreements by taking legal
action against abuses - at hcme or abroad - of patents issued by them, or by
adhering to treaties dealing with restrictive business practices in international
trade. There are at present two multilateral treaties in effect vhich establish
supranational programmes for the prevention and control of restrictive business
vractices. These are the Paris Treaty of 1951 establishing the European Coal
and Steel Commmunity, and the Rome Treaty of 1957 establishing the European
Economic Ccmrmunity, both concluded by Belgium, the Federal Republic of Germany,
France, Italy, Luxembourg and the Netherlands.

In many countries, the terms and conditions of patent assighment or licence
agreements with foreign patentees are generally subject to goverrmental review,
chiefly from the pocint of view of their probable effect on domestic private
and public interests. One area of potential abuse by a foreign patentee is the

charging of an excessively high royalty or fee. For this reason, Government

review of the terms of agreements between foreign patentees and domestic
licensees or assignees is exercised chiefly with a view to the reasonableness
of royalties and the transfer abroad of royalty payments. (See the follcwing

section, for a discussion of the economic aspects of this issue.)

D. Tconcmic Effects of Patents

In the development of under-developed countries, the transfer of technology

is only one of several essential elements taking its place alongside such other

factors as financing, trade and the development of human and natural resources,

as well as the develorment of a country's indigenous technological resources.
Within the purview of this factor of the transfer of technology, itself,

moreover, the role of patents is limited by the fact that patented knowledge
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is only a part of the total technological knowledge which should and does
Tlow to under-developed countries. This is so partly because much of the
technology required by these countries is not at that latest stage of
technological advance which is covered by patents. Partly, it is because

the under-developed countries lack so much in general know-how and managenment
experience, that the knowledge covered by patents alone is usually not
sufficient for the introduction of new products and processes.

On the other hand, the significance of patents for, and their impact on,
under-developed countries may transcend the field of transfer of technology.
The patent system will affect under-developed countries also via the import of
ccmnmodities which are patented products or incorporate patented processes in
their production. Finally, the patent system has a relation, not only to the
transfer of technology but also to its creation, to the extent to which patents
issued to national and resident inventors may promote the development of an
indigenous technology.

As regards foreign patentées, the situation where the national enterprise
in the under-developed country will be able to produce the product or work
the process covered by the patent without any technical, managerial or
financial co-operation from the foreign patentee, or from other foreign sources,
is quite exceptional especially in the least developed countries. This is
particularly so, in view of the fact that commonly the operation and application
of new inventions is not feasible without the benefit of the relevant
unpatented technological know-how embodied in formulae, processes and blue-prints,
trade secrets, ete.

Probably the most frequent case in practice will be the one where the
national producer in the under-developed country would seek reccurse to the
technical support and other resources of the foreign patentee. This maey be so
either because these are not obtainable elsewhere or because the national
producer does not have the ability to select and combine the different
technological and financial factors needed, without the patentee's help.

If the domestic enterprise wants to use the foreign patentee's technological
and management know-how or capital, and cannot obtain these as readily
anywhere else, the foreign patentee will look for assurances of a safe and

profitable situation. Patent protection in the developing country may or
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he exrects. 1In any case, the fact is that patent protection is actually asked
for and expected in a large number of situations, and quite apart from its actual
economic significance it may be of psychological importance for the foreign
ratentee-investor.

However, the terms and ccnditicrs of licensing agreements are legitimately
2 subject for the concern and control by the Governments of under-develored
countries. Cf rarticular concern to them are undue financial sacrifices exacted
from the national licensee resulting in balance of payments burdens, and other
unduly restrictive features of licensing agreements which diminish the benefits
of introducing the patented innovation in the under-develored country.

There are difficulties in determining what is an excessive balance of payment
burden, and the necessary information cannot be obtained from the available
statistics. licreover, the actual burden which royalty payments to foreigners
impose on a country cannot be measured in balance of payment terms alone, but
must also ke evaluated in terms of the ccntrikbuticn that the technolcgy in question
makes to the development of a particular industry within the country and the
long-run contribution that it makes to decreasing the country's dependence on
foreign imports and increasing its exports of the product in question.

Undue financial sacrifices may appear not only in the form of excessive
rovalties, but also in excessive prices paid for materials or components or for
the services of technicians obtained from the patentee, or an undue share of
profits or an undue amount of equity transferred to the patentee in return for
the use of his patent or for his technical services, unduly high management
fees, ete. It will be seen that the financial terms of these agreements are
highly complex and their eifective control calls for considerable administrative
regources and flexibility.

The handicaps and possible abuses from which under-developed countries may thus
suffer in connexion with patent licensing, are basically due to the monopoly of
technical knowledge, management knowledge, capital resources and marketing access
enjoyed by the firms and economies of the more advanced countries, rather than

+to the existence of patents as such. The basic problem to tackle for the

A
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international community is the one-sided relationship under which the possession
of know-how and capital resources are so unequally distributed. The balance of
payments burdens resulting from this one-sided relationship are heavy and take
many different forms. They have ﬁever been fully appreciated, or even prcperly
measured, as compared with the burdens of adverse terms of visible commodity
trade of under-developed countries.

Although the burden of the patent system is most readily apparent in the
form of the heavy payments which are made for licensing fees and royalties or
profit transfers to foreign patentees, yet frequently a serious burden of the
patent system may lie in precisely the opposite form,namely those patents vhich are
not being utilized within an under-developed country although they could be used
advantageously in its productive economy. This burden is not measured ﬁy the
volume of fees and royalties: since the patents are not in fact worked, nc fees
and royalties are paid. The true burden here lies in the absence of the socizl
and economic benefits which the working of the patented prcduct or process could
have meant to the under-developed country and in the inability of the
under-developed country to utilize its resources in the fullest and best possible
way, in consequence of the non-working of the patent.

Where, however, the patent could not be economically worked in the country,
the burden may result from the higher prices which may have to be paid for the
importation of the patented products, as a result of the monopoly position gained
by the inventor through the grant of the domestic patent. This, however, will
be the case only in so far as the price of the imported product is not already
controlled by the patent or market situation in the developed countries from which
the product could be obtained. Conversely even the grant of a domestic vatent
will not give the inventor a monopoly position in the local market in the case of
interchangeable products which are typically manufactured by competing suppliers,
each of whom has his own set of patents on processes, components, etc.

In any case, the effect of higher prices specifically due to patent protection
is almost impossible to disentangle from higher prices due to such factors as
exclusive know-hdw, trade secrets, restrictive practices, or the dominant market
position of the supplier, all of which are intrinsically unrelated to the patent

-

syétem. Since patents are thus only one of the factors which may bring about

higher priceg, the question arises whether measures directly affecting price
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levels or general anti-trust legislation are not an economically more effective
and administratively more feasible technique of coping with the problem, than
legislation devoted spécifically to the patent systemn.

The importance of stimulating indigenous innovation and pioneering
applications of new technology in under-developed countries at reasonable cost
is undoubted. Even though it may be true and inevitable that the bulk of the
ilmproved technology applied in under-developed countries will be taken Trom the
stock of technological knowledge existing and being created elsewhere in the
world (and will thus be transferred rather than newly created), yet this
transferred technology will often have to be specifically adapted and adjusted to
special local needs and circumstances. The encouragenent of national and resident
inventors and inncvators in under-developed countries is particularly important
because of the manifold special risks which attend investment in under-developed
countries in any case. In so far as patent grants provide encouragement and
protection, they may serve in scme measure as an offset to the many risks that
national innovators are running and the handicaps they are facing, ccmpared

with their ccunterparts in the industrially more advanced countries.

E. Conclusions

The analysis presented in this report covers the economic, legal and technical
implications of the ratent system for the economies of under-developed countries. ‘
The basic position frcem which the problem has been apprcached was that of the
United Nations, i.e. that the economic progress of the under-developed countries
is a matter of concern not only to themselves, but also to the world community
at large, and that - as stated in General fssembly resolution 1713 (XVI) -

"gccess to knowledge and experience in the field of applied science and technology
is essential to accelerate the economic develcpment of under-developed countries
and to enlarge the over-all productivity of their economies".

mhe issue of patents to nationals and residents is one - though not the only -
method at the disposal of Governments of under-developed countries for encouraging
and rewarding invention and technical progress. The establishment of patent
systems in under-developed countries for nationals and residents, moreover, raises

no specific problems, subject to the possible need for technical assistance or
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pooling arrangements in administering such systems, and the general importance of
conserving the scarce scientific manpower for directly productive tasks. In this
direction, non-examination systems of patent issue may recommend themselves
especially to under-developed countries. The possibility of utilizing international
resources for the purpose of examination of patent applications from under-
developed countries also clearly suggests itself.

The real issues revolve around the position of the foreign patentee - and it
is with these that resolution 1713 (XVI) on the role of patents in the transfer of
technology to under-developed countries is concerned. Where a patent granted to
a foreign national is not worked in the under-developed country, there may result
artificially high prices of the patented article when imported into the under-
developed country, but such high prices may be the result of other factors than
the exclusionary monopoly given the patentee. The patent system may thus be
an element in the over-all picture of adverse terms of trade for under-developed
countries, but its impact is not separably measurable. In this context, it has
nothing to do with the balance of payments burden of royalties since no royalties
are pald whefe the patented product is not locally produced. The situation may be
eased from the point of view of under-developed countries il the more developed
countries operate - as some often do - the patent systém in a context of general
(eépecially ahti—trust) legislation which serves to reduce or counteract possible
misuses of the system for restrictive or price-raising purposes, not only at
home but alsc on operations abroad. The under-developed countries are alsc in a
position to adopt, and many have in fact adopted, measure to control unrcasonable

prices and other abuses of the patent system.

Where the patented product or process should be advantageously introduced

into the economy of under-developed countries, a number of issues arise. The case

where this can be done without the technical co-operation cr other rescurces is
the foreign patentee or any other source outside the under-developed country is
in practice excepticnal; where such a case exists, provisions for ccmpulsory
working or licensing will deal with the situation if fairly and effectively
administered. This will also be the case where the patent can be worked with
such additional foreign know-how and resources as can be acquired fram third

parties or in the open market. The best course of action by the under-developed

country will depend on whether it prefers the patentee to ccme and work his
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invention himself (possibly in a joint venture with local enterprise) - provided
he is willing to do so on acceptable conditions - or whether it prefers the
inventicn to be worked wholly by nationels. There may be scund econcmic reasons
for either preference in given cases. In spheres of production vital to the
national interest and the development of special resources, or to public health,
limitations on patentability, or provision for limiting the scope of the patent
grant by special working or compulsory licensing in the public interest are
netural, as is evidenced by the inclusion of such limitaticns in the legislation
of many ccuntries.

Where the technical services, management experience and perhaps capital
rescurces as well as other connexions of the foreign patentee himself are
essential for the introduction of the patented process in the under-developed
country, and cannot be procured elsewhere, his minimum terms and conditions will
have to be met in cne form or other if it is decided to bring the innovation to
the under-developed country. In so far as this can be described as a one-sided
relationship and may express itself in undue balance of payments burdens on the
under-develoved country (or else in undue delays in introducing the new technology.
such results are not attributable to the patent system as such, nor is the
resulting burden properly measured by the patent royalties.

The Governments of the developing countries have a legitimate interest in
preventing excessive exploitation of their one-sided technological and financial
dependence. One such possible methcd is the screening and control of licence
agreements, and avoidance of unduly restrictive features. The world community
end the Govermments of more developed countries can assist by inducing patentees
not to be unduly restrictive in the conditions and terms on which they are willing
to spread technology into under-developed countries; a variety of policy measures
ranging frem demestic compensation of patentees, provision of international funds
for this purpose, equivalent investment guarantees and legislation against

restrictive practices applying to business operations abroad, could be used for

this purpose.

In its final paragraph, resolution 1713 (XVI) raises the question of the

"advisability of holding an international conference in order to examine the
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problems regarding the granting, protection and use of patents". o views on this
guestion have been expressed by any Governments in their replies to the
Secretary~General's inguiry. In fact, as pointed cut in the report, the problems
arising in connexion with the transfer of technology to developing countries,

go much beyond the operation of national patent systems or the conduct of
international patent relations, so that a Conference such as that contemplated
in the resolution could only deal with part of the issues. Hore cculd be done
through the adoption at the national level of appropriate legislative and
administrative measures along the lines discussed in the Report. In the final
analysis, the question of patents can be best seen in the broader context of
facilitating the transfer of technology, paﬁented and unpatented, to the
developing countries, and enhancing the ability of the latter to adapt and

use such foreign technology in the implementation of their develorment
programmes. This may be considered as falling within the scope of inguiry

-of the Advisory Ccmmitbee on the Application ¢f Scilence and Technology to
Development, established by Econcmic and Social Council resolution 980 A (XXXVI),

to whose attention the analysis presented in this Report may usefully be drawn.
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PART ONE - MAJOR CHARACTERISTCS OF PATENT SYSTENMS

CHAFTER I - NATIONAL PATENT LEGISTATION

1. THE JURIDICAL BASIS OF THE PATENT GRANT

1. For the purposes of this report, a patent may be defined as a statubtory
privilege granted by the Government to inventors, and to other persons deriving
their rights from the inventor, for a fixed period of years, to exclude other
persons from manufacturing, using or éelling a patented product or from utilizing a
patented method or process. At the expiration of the time for which the privilege
is granted, the patented invention is available to the general public or, as it is
sometimes put, falls into the public domain.
2. The grant of patents has been justified on the basis of two concepts:

(a) the concept of patents as confirming the private property

of the inventor in his invention;

(b) the concept of the patent as a special grant of monopoly

to encourage invention and industrial development.
These two concepts will be briefly discussed in the light of the history of

patents.

Ao The Patent as Private Property

5. The private property theory of patents is based on the concept that the
inventor has the exclusive riéht in his invention and that the patent grant does
no more than recognize this right. In other words, the patent does not create a
new legal right, but rather gives legal enforcement to an existing right.inherent
in the invention. This theory has support in the wording of certain patent
legislation and also, for instance, in the discussions of the FPatent Law in the
French National Assembly that took place towards the end of the eighteenth century.
The preamble to the French Patent Law of 1791 expressed the private property

theory as follows:

"Every novel idea whose realisation or development can become
useful to society belongs primarily to him who conceived it, and it
would be a violation of the rights of man in their very essence if
an industrial invention were not regarded as the property of its

creator.” [
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L. The view that patents were private property underlay the patent legislation of
most European countries towards the end of the nineteenth century, and also received
strong support from the United States. It was endorsed by the international
conference held in Paris in 1878 in connexion with the discussions that resulted
in the conclusion of the Paris Convention for the Protection of Industrial Property,
which adopted the following formulation:

"The right of inventors and of industrial creators in their
own work, or the right of manufacturers and businessmen over their

trademerks, is a property right. The law enacted by each nation
does not create these rights, but only regulates them."

B. The Patent as an Incentive to Invent, Disclose and Invest

5 Patent legislation‘has never been based solely on the concept of the patent
as the confirmation of an inherent, rather than the creation of a statutory, property
right. ©Such a concept would have left no room for such restrictions on the patent
grant as its fixed duration, its exclusion for inventions in certain fields

(see Section 3B below) and the forfeiture or compulsory licensing of patents for
feilure to work them. For this reason, even the French patent law of 1791
provided that patents should be forfeited in the event that patented products were
imported into France, and it involved a long passage of years before France
finally replaced the sanction of forfeiture with that of compulsory licensing.

As will be seen in a later chapter,g/ many other countries have placed similar
qualifications on the patent owner's exclusivé privilege, by compelling unused
patents to be worked or licensed in the public interest. There must therefore be
recognized the second main element in the concept of the patent grant - that it

is an exclusive privilege granted by the government in the public interest to
encourage invéntion and to promote the economic development of the country.

6. Historically, there have been two methods of accomplishing this public
interest objective: the older form of special monopoly granted to a named
individual by the sovereign of the country, and the general type of statutory

grant provided for in modern patent legislation. The exclusive privilege granted

gy Non-Use of Patented Inventions: Compulsory working and compulsory licensing
provisions (Chapter III, (1)).
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by the sovereign to private individuals to sell a product or to use 2 new process
has been known for centuries both on the continent and in England. Thus, the
function of the patent monopoly as an incentive to invent was stressed in a
prearble to the patent law of 1474 of the Republic of Venice, which stated that
the protection was designed to serve as an incentive to others. In England, the
inventor's right was not recognized by the common law, but was based on a royal
prerogative to grant monopoly privileges. These, however, were originally granted
by the Sovereign in England for *+he purpose of raising revenue and hence involved
for the most part every-day necessities, devoid of novelty or invention.

T To avoid this abuse of royal prerogative, the British legislature enacted the

Statute of Monopolies in 1623. According to a 1944 United Kingdom Committee

repert: "The Statute had as its object the suppression of monopolies and it
declared monopolies, grants, and letters patent for the sole buying, selling, or
using of anything within the realm to be contrary to law, but Section 6 excluded

patents for invention from that general proscription in the fellowing terms:

"Provided also that any declaration before mentioned shall
not extend to any letters patent and grants of privilege for the
term of fourteen years or under, hereafter to be made, of the
sole working or making of any manner of new manufactures within
this realm to the true and first inventor and inventors of such
ranufactures, which others at the time of making such letters
patent and grants shall not use, so as also they be not contrary
to the law, nor mischievous to the State, by raising prices of
commcdities at home, or hurt of trade, or generally inconvenient;
the said fourteen years to be accounted from the date of the first
letters patent or grants of such privilege hereafter to be made,
but that the same shall be of such force as they should be if this
Aot had never been made, and none other'," 10/

8. This was the first general law of 2 modern State to lay down the principle
that patents were to be made available on a uniform basis to inventors for the
puréoses of encouraging inventions, manufacture and the introduction of foreign
tecknology. The scope of the statute was subsequently broadened when courd
decisions construed the words "first and true inventor” to include the first one

to introduce a new art from abroad, thus extending protection to imported

technologies as well as to sbsolutely new inventions.

10/ United Kingdom Second Interim Report, op. cit., para. 8.

J



E/3861

, E/C.5/52/Rev.1
English
Page 27

9. The public interest theory upon which the patent system is based was described

as follows in the above-mentioned United Kingdom Report:

"eso the opportunity of acquiring exclusive rights in an
invention stimulates technical progress, mainly in four ways:
first, that it encourages research and invention; second, that
it induces an inventor to disclose his discoveries, instead of
keeping them as a trade secret; third, that it offers a reward
for the expense of developing inventions to the stage at which
they are commercially practicable; and fourth, that it provides
an inducement to invest capital in new lines of preduction which
might not appear profitable if many competing producers embarked
on them simultaneously. The history of industrial development
seems on the whole to have justified this theory." 11/

10. The idea of patents as a grant of special privilege intended to reward
inventors for advancing the public interest was incorporated in the United States
Constitution of 1789. Article I, Section 8, Clause (8) of that document empowers

o

Congress "to promote the progress of science and useful arts by securing for a

limited time to authors and inventors the exclusive right to their respective
writings and discoveries'.
11l. Special legislation protecting inventions was also introduced in Brazil in
the beginning of the nineteenth century. The Brazilian Fatent Law of
15 July 1809, the fourth modern patent law in point of time (following the
Inglish, United States and French statutes), laid down the following policy:
"It being highly convenient that inventors of any new
machinery should have an exclusive privilege for a certain time,
. I hereby order that no matter who should be in such a position

to submit the plans of his invention to the Royal Soard of Trade

which, verifying that such invention is really worthy, should be

given the exclusive right for the period of fourteen years after

which the invention should be published so that all the natiog

might have the right to share the benefits of such invention.’
The Brazilian Federal Constitution of 1946, in paragraph 17 of article 1kl, also
rrovided that: "... inventions belong to their authors to whom the law will

assure a temporary privilege or, if their use is convenient to the public, will

grant an adequate prize".

11/ Ibid., para. 9.

Je
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12. £ 1959 official Indian Report on the Revision of FPatent Laws, emphasizing

the role that patents play in the economy of the country, cites the following
words from an established text:lg/

"Patent systems are not created in the interest of the
inventor but in the interest of national economy. The rules and
regulations of the patent systems are not governed by civil or
common law, but by political economy.”

15. The International Chamber of Commerce has taken the following position in a

1959 report submitted by its Commission on International Protection of Industrial

Froperty:

"It is understandable that the Governments of the
countries ... and the public of each country, whose aspirations
and needs each of these Government voices, seek and press for
the kind of law and international arrangement which they consider
best for their own national economy and interests.' 13/

14. In conclusion, it may be stated that the creatisn and delimitation of the

inventor's right is essentially a process in which account is taken of, and an
attempt is made to reconcile and satisfy, the whole scheme of public and private
interests pressing for recognition, i.e., the interest of the inventor in his
creation; the sncial interest of encouraging invention; the interest of the
buying public to enjoy the fruit of the invention upon fair and reasonable
conditions; and the interest of national government to accelerate and premote

the ecconomic develorment of the country.

12/ Indian Report, op. cit., paragraphs 20, 21, citing P.J. Michel, Introduction

£o the Principal Patent Systems of the World, New York (1936), Vol. I, p. 15.

: ; ion, I.C.C. Paris (1959), p. 19.
13/ The Revision of the Paris Union Convention, I.C aris (1959), .
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2. DPATENTS AND OTHER TYPES OF GOVERNMENTAL
GRANTS TO INVENTORS

A, Patents

15. Patents are the principal method whereby most countries reward inventors.

As explained in the previous section, the patent is an exclusive privilege,
granted to a person for a fixed term of years, to manufacture, use and sell a
product or to employ a method or process. In order to qualify for a patent grant,
the product or process must conform to certain legislative definitions of what is
patentable, which contain in general various features of capability of industrial

application, novelty and/or inventiveness.;ﬁ/

B. Certificates of Authorship

16. Another method used by Govermments for rewerding inventors is tlhat of
igsuirg Certificates of Authorship. This method is employed by a number of
countries in Fastern Europe, namely, Bulgaria, Czechoslovakia, Poland, Romania
and the Soviet Union. These countries also heve patent systems.

17. The salient features of certificates of authorship, as exemplified in the
USSR legislation, are as follows: The effect of a certificate of authorship is
to certify the authorshin by the inventor of his invention and to establish the
exclusive right of the State to use the invention. Any State, public ox
co-operative organization has the right to use the invention thus certified without
special permission; however, the Goverrment bureau in charge of inventions must
be informed of such use. The remuneration given the holder of a certificate cf
authorship is determined by the savings reelized in the econcmy through the
utilization of his invention. Foreigners as well as nationals may receive

certificates of authorship.

14 For the language of such legislative definitions, see column 2 of t@e
Synoptic Table of Major Provisions of Patent Legislation in Selected
Countries, (annex D). As for the way these provisions are interpreted or

administered, see Section 3 below.

/oo
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18. The principal difference between a certificate of authorship and a patent

is that the former, unlike the latter, does not give the inventor any exclusive
right to utilize the invention himself or to license others to use it. The
certificate thus is rather in the nature of a monetary reward rather than a legal
right or privilege assertable against third persons. For this reason, no

registration or annual fees are required for certificates of authorship.

C. Utility Models

19. A statutory system for granting rights in utility models has been developed,

among other countries, in Germany and Japan. Utility model rights are similar
to the rights attaching to patents for invention, but are granted,%or lesser
innovations involving a smaller technical advance than required for a patentable
invention and for a shorter term. }

20. In Germany, the system of "Gebrauchsmuster" (utility or working models) was

introduced in 1891, and it afforded protection to small inventions of instruments
or objects of practical use. In Japan, the system of utility model rights was
first introduced by the Utility Model Law of 1905, which followed the pattern

of the German system of "Gebrauchsmuster". At that time it was considered

beneficial to the country's economy to establish a system for protecting technical
improvements of a minor nature in the same vway as inventions. The situation
changed after the First World War,when the Japanese industry reached a more highly
developed standard of production. Nevertheless, the uwtility model system is S@ill
consideredruseful for domestic industries of a smaller scale, which are quite
wide-spread in Japan. The present system for the protection of utility models

in Japanéé/differs substantially from the German system. Unlike the German

"Gebrauchsmuster” system, ubtility model applications (like patent applications) are

. 6
currently examined as to novelly and 1nventiveness.;;/

15/ Introduced by the Law lNo. 123, of 13 April 1959.

16/ For further details on the subject matter of utility models patents and their
duration, see Columns 2 and 4 of the Synoptic Table (annex D).

/o
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D. Special Kinds of Pstents

21l. Among other types of patents granted by some countries, (which are referred
to in the Synoptic Table (Annex D)), may be listed:

Patents of confirmation or revalidation, largely recognized in

Latin America,gz/are issued for inventions already patented in another country
and are based upcn the first correspending foreign patent issued. The purpose
of a confirmation or revalidation patent is to permit the invention to be
protected, notwithstanding the prior publication of the invention resulting from
patenting in other countries. The object in granting thig type of patent is to
promote the introduction and demestic exploitation of foreign inventions.

Patents of importation have essentially the same characteristics as patents

of confirmation or revalidation. Their main use hag been in Belgium and Spain.

Patents of addition cover improvements on already patented inventions.

These patents can be obtained either by the owner of the main patent or by

other persons.
Caveats (or "precautional patents"), vhich are issued for relatively short

periods of time, entitle a person, who is an inventor but has still to perfect
his application for a patent, to notice of applications by other persons for
a patent on the same invention and to the opportunity to object within a stated

period to such application by such other persons.

17/ They are granted, for instance, in Argentina, Chile, Colembia, Venczuela -
T see Synoptic Table (Annex D).
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3. CONDITIONS OF PATENTABILITY

A. Requirements of Patentability - Role of Administrative and Judicial Review

22. As mentioned above (see paragraph 15), patents are generally issued in
respect of products, methods or processes which possess some legislatively-defined
feature of novelty, industrial utility or inventiveness. The legislative
criteria for patentability are set forth in Column 2 of the Synoptic Table of
Major Provisions of Patent Legislation in Selected Countries (Annex D).

However, the degree of novelty or inventiveness that qualifies an invention for
patent protection depends in practice not only on the statutory definition, but
also on the way in which the requirements set forth in the patent statute are
interpreted and applied by the Patent Office and by the national courts. These
requirements, which are necessarily broad and ambiguous, have to be applied

to specific industries and may have to be related to the state of the techrology
prior to the invention for which the patent is claimed. Accordingly, even

in the few industrial countries which have extensive administrative machinery for
investigating the prior technology or state of the industrial art, there will
necessarily exist differences of opinions zmcrg experts and the competent state
administrative and judicial organs as to whether particular inventions or
discoveries qualify for patenting.

23. Questions as to the existence or absence of novelty and inventiveness of
specific products, methods or processes come up for consideration at various
stages. They may arise during the administrative review of an application for a
patent; or as a ground upon which such an application may be opposed; or at a
later stage in a proceeding for the revocation or cancellation of an issued
patent; or in suits for patent infringement where the validity of the patent is
disputed by the person charged with the infringement.

24, With respect to the first stage - that of review of patent applications by
the Patent Office - there exists a variety of legislative provisions regarding
the extent to which the Patent Office is required to review and examine patent
applications to see whether they conform to the statutory conditions of
patentability. These range from those which require the Patent Office to review

as to form only (that is, whether the description in the‘patent application covers

/...
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a patentable product or process), to those which prescribe an extensive
examination as to the novelty, industrial utility, inventiveness and, in some
cases, priority of invention, of the product or process for which a patent is
desired. More detailed information regarding the review procedure obtaining in
various countries is available in Column 5 of the Synoptic Table contained in
Annex D.
25. The thoroughness with which the Patent Office in practice reviews the
patent applications filed with it depends not only on the language of the
controlling legislative provision but also on the extent to which the office is
adequately staffed to carry out its review functions. Unavoidably, the patent
offices of most developing countries have much more limited staffs and undertake
a far more limited review of patent applications” than those of the industrial
countries. Wherever the scope of patent review is restricted - be it in an
industrial or a developing country - the responsibilities of the courts in
reviewing patents to see whether they conform to the statutory conditions of
patentability is correspondingly increased. As already indicated, such judicial
review may occur both in proceedings brought against the patentee for the

cancellation or annulment of a patent and in suits by patentees for patent

infringement.

B. Exclusions from Patentability

26. In addition to excluding from patentability products and processes which

do not meet the affirmative standards outlined in the preceding paragraphs,
national patent laws also contain certain specific exclusions from patenting.
Some of these specific exclusions are logical corollaries of the general concept
of the patent. Thus, the requirement that the patent claim show invention
excludes from patenting purely scientific and mathematical discoveries or
principles. The requirement that the claimed invention must result in a product
or a process excludes such matters as bookkeeping, financial, credit or other

business forms and systems.
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27. Some national laws specifically exclude from patenting, plant or animal
varieties or biological processes for their production; or inventions relating

to nuclear energy; or inventions contrary to public order, morality or the public .
health and safety. In most of the countries replying to the Questionnaire, there
are restrictions on the patentability of food, pharmaceutical, medicinal or
chemical products, and the processes relating thereto. (See Column 2 of Annex D). i
The reasons advanced fcr the non-patenting of these products are their }
importance in daily use and their essentiality to the health of the community,
coupled with the fact that, especially in the case of proprietary drugs,
competition between different patented products serving the same function is

less readily available than for the bulk of industrial patents used in
under-developed countries (see para. 285 below). However, in most cases where the
product is not patentable, it is considered in the public interest to provide

for the ratenting of the process for producing the product. This is on the
theory that the grant of the patent will promote further research and investment
in developing alternative and more efficilent processes.QQ/

28. In connexion with the foregoing, it should be noted that the scope of
protection afforded by a process patent is not the same in all countries. Thus,
in some countries the patent for the process affords protection to the patentee
not merely against the use of the process by others, but also against the sale
of the products produced by the patented process; in other words, & patent to a
process for making a new chemical compound has in many respects an effect
similar to that of the patent on the compound itself.;g/ On the other hand,

in other countries, the patent on the process is not enforceable against

products produced by the process. It is, of course, never enforceable against

the same product produced by another process.

18/ The provision excluding medicinal and food products from patentability but

- allowing the grant of patents to processes ~btains, in one form'or another,
in the following countries, namely Brazil, Canada, Czechoslovakia, Dgnmark,
Federal Republic of Germany, Finland, France, Ireland, Japan, Republic of
Korea, Luxembourg, Mexico, Morocco, Norway, Tunisia, PolandZ.Sweden,.and
the United Arab Republic. This list is not inclusive and with certain
variations the same provision obtains in most patent systems.

19/ This provision obtains, for instance, in Switzerland and the Federal Republic
T of Germany. )



E/3861
E/C.5/52/Rev.1
English

Page 35

29. 1In many countries, medicinal, food and chemical products, as well as
brocesses, are freely patentable.égy However, in some cases the grant of a
patent may be refused on the ground that the substance capable of being used as
a food or medicine is a mere mixture of knovm ingredients.éL In some of these
countries, moreover, provision is made for the compulsory licensing of patents
in the interest of the public; the desired effect of these provisions

(which are dealt with in Chapter III, Section 3) is to limit the monopoly power of
the patentee and to avoid the limitation of supplies, the imposition of high
prices and other adverse effects on the public interest thought to inhere in the
patentee's unrestricted control of the patented product or process.gg/

30. In one of the countries answering the Questionnaire - Italy - both products
and processes of a pharmaceutical nature are ineligible for patenting. However,
the Italian reply indicated that the existing law is being amended to extend
patentability both to pharmaceutical products and the processes for their

production.

29/ For instance: Australia, Belgium, Cuba, El Salvador, India, Israel,
New Zealand, the United Kingdom and the United States.

%L/ This provision obtains, for instance, in Australia, Israel, New Zealand and
the United Kingdom.

gg/ For a detailed discussion of this matter see: United Kingdom Final Report,
OP. cit., paras. 92-99, and Canadian Report, op. cit., p. 93, et. seqq.,
both of which recommended to replace provisions for exclusion from
ratentability by special compulsory licensing provisions in the public
interest. This revision was also recommended by the Nordic Committee
(see below para. 187) regarding the law of Denmark, Finland, Norway and
Sweden. On the other hand, the Indian Report (op. cit., paras. 46-1C0),
observes, regarding the patentability of inventions relating to chemical
products, or products produced by chemical processes, that the interests
of a country in early stages of industrial development would be best served
by confining patentability to the processes by which the products are
obtained, and to deny patents to the products per se or in a qualified
manner. Regarding food and medical products, the Report recommends to deny
ratentability on the grounds of the importance of these articles in daily
use and their vitality to the health of the community. However, it was
not considered in the public interest to render the process
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CEAPIER II. INTEENATIONAL PATENT RETATIONS

1. INTERNATIONAL AND REGIONAL PATENT ARRANGEMENTS

31. In a report on the role of patents in the transfer of technology between
countries, special interest attaches to the international aspects of patent
protection. It should be emphasized at the outset that an international patent
as such does ‘not as yet exist. The first international office granting patents
valid for several countries - that of the African and Malagasy Union - has Just
cormenced operation (see paragraphs 50-56 below). WNeither is there at present
any means whereby a patent granted by a given country can confer any protection
beyond the borders of that country. What has sometimes been referred to as the
"international patent system" is in fact the practice of international patent
relations resulting from the existing international treaties with respect to
patents. While these treaties affect the rights of patentees with signatory
countries, patents granted by any rarticular country remain territorially limited
to that country. Hence, any person who applies for a patent in one country has to
make a separate application in each and every country where he wishes to protect
his invention and has to conform to the respective domestic legal requirements of
all such countries. Thus, the chief purpose of the existing international treaties
is to eliminate or ease some of the difficulties arising frcm the territoriality
of patents.
32. The purpose of this survey is to consider, from the developing countries’
point of view:

(a) The nature and role of the mein provisions of the International

Convention of Paris and other international treaties relating chiefly to

the protection of foreign inventor;

(b) The plans for regional agreements which try, in connexion with the

drive for economic integration and co-operation, to unify or harmonizel

the patent laws of the signatory countries, and to eliminate the great

expense, both for applicants and Governments, of having separate national

patent offices by the establishment of regional patent offices;

ic) Provision of services on international or regional basis to
earch and examination in

Governments and individuals relating to res

connexion with patents.
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A, International and Regional Agreements for the Protection of Foreign
Inventors

(i) Convention of the Paris Union for the Protection of Industrial Property

33. Any discussion of the international protection of patent rights must start
with the International Union for the Protection of Industrisl Property, which
was established by the Paris Convention in May 1883 (the so-called "Paris Union").
Since its adoption, the Ccnventicn of the Paris Union kes been revised

and modified several times. In addition to several less important revision
conferences, the four major revisions were those of Washington in 1911, The Hague
in 1825, London in 1934, and Lisbon in 1958. At the present time, sixty-one
countries, including both industrialized and under-developed countries,

adhere to the Paris Union. The Paris Union Convention is not limited to patents,
but extends to all kinds of industrial property, including also trademarks,
utility models, industrial designs, trade names, indications of source or
appellations of origin, as well as the repression of unfair competition.

3, The following countries were members of the Paris Union as of

31 December 1963:
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Country
Australia
Austria
Belgium
Brazil
Bulgaria
Canada

Central African
Republic

Ceylon
Chad

Congo
(Brazzaville)

Cuba
Czechoslovakis
Denmark

Dominican
Republic

Finland
France
Germany (Fed. Rep.)
Greece
Haiti

Holy See
Hungary
Iceland
Indonesia
Iran
Ireland
Israel
Italy
Ivory Coast
Japan

Laos
Lebanon

Liechenstein

Date of Accession

Country

1507
1909
188L
1884
1921
1923
163

1952
1963
1S63

150k
1919
1894
18¢0

1921
1884
1903
1924
1958
1260
1909
1962
1888
1959
1925
1950
1884
1963
1899
1963
1924
1953

Luxembourg
Madagascar
Mexico
Monaco
Morocco
Netherlands
New Zealand
Nigeria
Norway
Poland
Portugal

Rhodesia and
Wyasaland

Romania

San Marino
Senegal
South Africa
Spain
Sweden
Switzerland

Syrian Arab
Republic

Tanganyika

Tunisia

Turkey

United Arab Republic

United States of
America

United Kingdom
Upper Volta
Viet-Nam (Rep. of)

Yugoslavia

Date of Accession

1922
1¢63%
1903
1956
1917
1884
1891
1663
1885
1919
188kL
1958

1920
1960
1563
1947
1884
1885
1884
1924

1963
1884
1925
1951
1887

1884
1963
1884
1921
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35. The Convention establishing the Paris Union also created the International
Bureau for the Protection of Industrial Property, an inter-governmental
organization, which functions in Geneva as a rart of the United International
Bureaux for the Protection of Intellectual Property (B.I.R.P.I.). The tasks
of the Bureau include liaison between the patent administrations of the Union's
member countries, the study of questions relating to industrial property,
the preparation of conferences of revision, and the publication of documents and
other information in thig field.
36. Without diminishing the importance of the Paris Union and its principles,
it should be noted that there are many countries granting patents which are not
members of the Paris Union. In certain cases, the principles adopted by the
national laws of these countries with regard to foreign patent applicants
are similar to those contained in the Paris Union; in other cases, they differ.
Also, there are some countries which make nc provision for patent protection.
(See paras. 105-106 below).
3(. The main provisions of the Paris Convention of interest to foreign

inventors are the principles of national treatment (Article 2) and priority of

patent application (Article 4). The Paris Convention also sets forth certain

minimum standards of protection, applicable to patentees generally but of
particular significance for foreign patentees. The most important of these
control the sanctions which may be imposed upon a patentee for failure to work

the invention in the country granting the patent (compulsory working and

compulsory licensing provisions). R

'~

38. The national treatment principle requires that member States afford the

same rights to nationals of other member States as they give to their own
nationals. Non-nationals who are domiciled in a member country, or who have

a real and effective industrial or commercial establishment therein, are
assimilated to nationals (Article 3).

39. It should be noted that the national treatment principlzs does not call
for reciprocal treatment. Under the principle of national treatment, each
country applies its own standards to all applicaénts and patentees, whether they
are its nationals or not. Thus the national law of each country determines the
rights and obligations of all applicants and patentees, domestic and foreign,

with regard to such matters as patentability, formalities necessary to obtain

/
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protection, duration of patents, conditions of use, etc. This may result

in a situation in which the nationals of a given country receive less generous
trecatment in other countries than is afforded foreign patentees in their own
country, or vice versa. Since each "national treatment" country is free to
determine, according to its own needs, the substantive scope of patent
protection, the degree of such protection will vary from country to country.

LO. Under the right of priority (Article 4), a national of a member country

who has filed a patent applicaticn in a country that is a member of the Paris
Union has a twelve-month priority over any other person for filing an
application for the same invention in all other member countries of the Union.
L41. This right of priority serves to mitigate the disadvantages, discussed
above, of the limited territorial effect of national patents. It gives an
applicant in any one Paris Unicn ccuntry ample time to apply for patent
protection in other countries, without being hindered from doing so by the
acts of other persons who might in the interval apply for a patent for the
same invention or by his own acts. In the absence of the priority conferred
pursuant to the Paris Convention, the national law requirement of novelty |
could no longer be satisfied in the case of a subsequent application in a
country where the patent law provides that earlier publication of the invention

anyvwhere in the world is a bar to patentability. Such countries are in the

majority; a substantial but lesser number of countries bar from patentability

only inventions previously published within the country.

L42. Another provision specifically bearing on the patent rights of foreigners

is that of the independence of patents (Article U4 bis), according to which the

cancellation or expiration of a patent in one country of the Paris Union does not
lead to the cancellation or expiration of a patent for the same invention in
other member States. The Paris Union Convention in Article 5 also prohibits
forfeiture of a patent on the ground of importation into the country of

patented articles produced in other countries that are members of the Paris
Union. This last provision safeguards the rights of patentees against national
legislation involving the revocation of patents where the patented product had

been imported into the country.
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Lz, As already indicated, the major substantive limitation imposed by the
Paris Convention on the patent systems of member States relates to sanctions
for non-working or other abuses of the patent grants. Under this provision,
no such sanction for non-working or insufficient working may be imposed on a
patentee until the expiration of a period of four years from the date of filing
of the patent application, or three years from the date of the grant of the
patent, whichever period last expires. Even then, th= Convention provides that
a patent may not be revoked except in cases where the granting of compulsory
licences would not be sufficient to preVént abuse of the monopoly grant by
failure to work the invention. In any case, a proceeding for the forfeiture
or revocation of a patent may not be instituted before the expiration of two years
from the date of the grant of the first compulsory licence. Article 5 applies
to other abuses of monopoly. Compulsory licences may be granted, for example,
for refusal by the patentee to grant licences on reasonsble terms or derarding
unreasonable conditions, where licensing would be in the public interest.g--i
L, Any group of countries may conclude special arrangements concerning the
protection of industrial property, in so far as such arrangements do not
contravene the provisions of the Convention (Article 15). Cnly countries which
are Paris Union members can adhere to such arrangements, but adherence is
voluntary. Consideration had been given to this article in the various
regional patent arrangements, such as the Afro-Malagasy Accord and other
agreements referred to below in paragraphs 50 to 6.
L5, The International Bureau has, since 1962, initiated several activities
specially designed to assist developing countries on questions concerning
patents and other forms of industrial property. The International Bureau
organized in August 1663 an African Seminar on Industrial Property, in
Brazgzaville (Congo), and a Committee of Experts to study industrial property
problems of industrially less developéd countries, in October 1663, in Geneva.

In the latter Conference representatives from the following - member and non-merber -

ccuntries participated: Algeria, Brazil, Colombia, Czechoslovakia, Iran, Jepan,

Sweden, Tanganyika, the United States and Venezuela. The Committee recommended

22/ For a more detailed discussion of this aspect of the Paris Union,
see Chapter III, 1 below.



E/3861

E/C.5/52/Rev.1
English
Page 42

that developing countries "should establish legislation and an administration
appropriate to their needs in the field of industrial property"; and that

"so far as they are not members of the Paris Union, should consider the
rossibility of adhering to that Union taking into account the advantages of

such an adhesion”. The Committee also recommended that the International Bureau
should undertake to prepare a draft of a model law for the protection of
inventions and technical improvements, and should put in hand a programme of
technical assistance for the benefit of member countries of the Paris Union.

In the summer of 1664, the Bureau in co-operation with the Colombian Government

will organize a Latin American Seminar on Industrial Property in Bogota, Colombia.

(ii) Other Agreements Regarding the Protection of Foreign Inventors

46. Similar to the Paris Union, there are other regional and bilateral
agreements establishing the right of priority and national treatment, on the
basis of I'eciprocity.-2-1i In this connexion, the inter-American treaties and
the inter-Commonwealth arrangements are of special interest.

L47. There have been several Inter~-American Conventions in the field of

industrial property. These conventions relate not only to patents, but
also to other forms of industrial property, such as trademarks and industrial
designs. One of the more significant conventions bearing on patents was
signed in Buenoé Aires in 1910. This convention adopts the principles of the
Paris Union Convention respecting national treatment, rights of priority, and
independence of patents. It is in effect among the following States: Bolivia,

25/

Honduras, Nicaragua, Panama, Paraguay, United States of America, and Uruguay.—=

Brazil, Costa Rica, Cuba, Dominican Republic, Ecuador, Guatemala, Haiti,

A prior convention, the Convention of Montevideo of 1889, is still in force as
between Argentina, Bolivia, Peru, Paraguay and Uruguay. This convention

assures reciprocal national treatment and a right of priority of application of
one year. A further convention was signed in Caracas in 1911, which is in effect

among Bolivia, Colombia, Ecuador, Peru and Venezuela.

ol / See Column 5 of the Synoptic Table (Annex D).

25/ Some of these countries are also members of the Paris Uniog, namely:
™  Brazil, Cuba, Dominican Republic, Haiti, Mexico and the United States.
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L8. Various bilateral priority provisions are in effect between certain countries

of the British Commonwealth, namely, Australia, Canada, Ceylon, India, Ireland,

Pakistan, New Zealand and the United Kingdom, which are generally known as

Inter-Commonwealth Arrangements. In all these bilateral arrangementsg, the first

application generates a twelve-months' priority term in the other countries.
Thus, in India and Pakistan which are not members of the Paris Convention, the
Inter-Commonwealth Arrangements provide a way by which the priority can be

obtained.

B. International and Regional Agreements for the Unification or Harmonization
of Substantive Patent Laws

L9. While the Paris Union and the other conventions mentioned earlier did not
purport to bring about uniformity in national patent legislation, they have
advanced the idea of harmonizing and co-ordinating the functioning of national
Patent systems. There have since been efforts, in connexion with the drive towards
regional economic integration, to obtain greater uniformity in lhe grauliug and
administration of patents. These efforts have resulted in several plans for

the granting of a uniform regional patent (discussed below), of which only the
African and Malagasy proposal has thus far been implemented. In addition,

two European Conventions dealing with matters of patent law (discussed below) are

also in effect.

(1) The African and Malagasy Industrial Property Convention

50. The trend towards regional economic integration and related efforts to unify

or harmonize substantive laws have had a direct impact upon discussions and agreements
among developing countries, with a view to the possible harmonization and

unification of patent systems and, more significantly, the establishment of a
regional patent office that would have the resources of trained personnel and

finance that are necessary for successful patent administration, but are not

readily within the resources of most individual under-devéloped countries.
Consequently, the potentialities of a central patent office serving the needs of

an entire region are of considerable interest.

/...
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51. This idea has recently been implemented by the African and Malagasy
¢

=
03
0

anization for Economic Co-operation. The member States of the Organization

zve a

creed to establish in Africa an Industrial Property Office and to subscribe
te o Common Patent, Trademarks and Designs Act. The Agreement (signed in
Libreville on 13 September 1962), will be administered by a single central
office located in Yaoundé (Cameroun). The following group of fourteen

countries have ratified the agreement: Cameroun, Central African Republic,
Chad, Congo (Brazzaville), Dahomay, Gabon, Ivory Coast, Madagascar, Mauritania,
Miger, Rwanda, Senegal, Togo, Upper Volta.

52. The Afro-Melagasy Accord provides for a common system for obtaining and
maintaining industrial property rights, including patents. The ultimate aim
of" the Accord is to provide for uniform national legislation, a system of single
filing, and a centralization of administrative procedure in the African and
llalagasy Industrial Property Office. The annexes to the Accord set forth
uniform industrial property legislation to apply in each memhér State. Under
Article 3 (1) of the Accord, when the patent applicant is doﬁiciled in a member
State, application may be made either with the national patent administration
or with the Central Regional Office, according to the legal provisions in force,
in the State concerned. Under Article 3 (2), applicants domiciled outside
member States file their applications directly with the Central Office; such
applicants must, however, appoint an agent in one of the member States.

53. The Central Office will have the duty of registering the filing of
applications, applying the administrative procedure, and issuing certificates
that are effective in each member State.

5L. The uniform national laws contained in the annexes are based éubstantially
on corresponding French legislation. The signatory parties undertake to adhere
to the Paris Union?éi/ Any non-signatory African State which is a party to the
Paris Union may apply to adhere to the Accord.

55, All communications to the Central Office must be in French. Transitional

provisions provide for the sxtension of French patents granted before the

independence of the member States.

26/ So far, the following countries have adhered to the Paris Union: Central
~~  African Republic, Chad, Congo (Brazzaville), Ivory Coast, Madagascar,
Senegal, and Upper Volta.
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56. “According to a Communique published on 30 November 1963, by the Director-
General of the African and Malagasy Industrial Property Office, the first of
January, 1964, has been fixed by the Office as the date of entry into force
of the Annexes and Rules of the Afro-Malagasy Accord. Ag from that date,
applications relating to patents, trademarks and designs or models will be

recelived.

(ii) The Furopean Conventions on Patent Applications, Patent Classification
and Unification of Patent Laws

o(. Three European Conventions dealing with matters of patent law have been
concluded under the auspices of the Council of Europe, but only the first two
Conventions are in force. The first is the European Convention Relating to the
Formalities Required for Patent Application, signed at Paris on 11 December 1953.
The purpose of this Convention is to simplify and unify, so far as posgsible,

the formalities prescribed by the various national patent laws in respect

" of applications for patents. The following countries have ratified this
Convention: Denmark, Federal Republic of Germany, Greece, Ireland, Italy,
Tuxembourg, Netherlands, Norway, South Africa, Sweden, Turkey, United Kingdoem.

58. The second agreement is the European Convention on the International
Classification of Patents for Inventions, signed at Paris on 19 December 1954,
This Convention declares that the adoption of a uniform system of classification
of patents is in the common interest cf all countries and is likely to contribute
to the harmonization of nabional legislation. Accordingly, the Convention provides
that each contracting country shall adopt a system of classification of patents
set out in the annex, which is called "International Classification”. Each
contracting country is at liberty to apply the International Clasgification either
as a principle or as a subsidiary system of patent clagssification. The following
countries have ratified this Convention: Australia, Belgium, Denmark, Federal
Republic of Germany, France, Ireland, Italy, the Netherlands, Norway, Sweden,
Turkey, and the United Kingdom.

59. Both this Convention and the one relating to patent application formelities

are open to accession only by members of the Paris Union.
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A third agreement, not yet in effect, is the European Convention on the
Unification of Certain Points of Substantive Law on Pateqts for Invention,
signed at Strasbourg on 27 November 1963. This Convention sets out certain
uniform principles in connexion with important basic matters of patent law,
such as types of invention for which patents may be granted and the definition
of novelty. This Convention is not yet in force but has been signed on behalf
of Demmark, Federal Republic of Germany, France, Italy, Netherlands, Sweden,
Switzerland and the United Kingdom. It provides that it shall be open to
accession by members of the Council of Europe. After its entry into force, the
Committee of Ministers of the Council of Europe may invite any member of the

Paris Union which is not a member of the Council of Europe to accede thereto.

(iii) Other Plans for Uniform Patent Legislation

The European Draft Patent Convention (Draft Convention of the Member States
of the European Economic Community) 27/

61. Another instance of proposed regional co-operation in the field of patent
law and administration has been the subject of recent discussions among the
member States of the European Economic Community, with respect to the
establishment of a European Patent. This development is not operative but a
detailed Draft Convention for the establishirg of a European Patent,

to be issued by a European Patent Office, was drawn up in 1962 by a committee
representative of the six members of the European Economic Community.

62. The Draft contains provisions under which States members of the Pafis Union
may apply to accede to, or may apply to be associated with, the European

Patent Convention. The terms of accession or association must be laid down in

a special agreement concluded between the applicant State and the original
contracting States. The decision to honour the application of a third State
must be taken unanimously by the original contracting States. The authors of the
Draft have not yet agreed on whether accession should be open only to the

European members of the Paris Union or to all members of that Union.

27/ Belgium, Federal Republic of Germany, France, Italy, Luxembourg and
T the Netherlands.
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63. It is contemplated that the European patent system will, for a transitory
period, exist alongside the national patent systems. A single application for

a European Patent would .fford protection in all countries adhering to the
Conventidn, and the scope of such protection would be the same for all such
countries. The system will have a common administration, the "European Patent
Office"”, and a special court, the "European Patent Court". The trouble and expense
now involved in patenting an invention in the various national patent offices
would therefore be vastly reduced. It is intended that the European Patent
Office will examine the application as to form, but the search for noviégy

will be carried out by the International Patent Institute in The Hague.—' On the
basis of this examination, a "Provisional Furopean Patent” will be granted
within some eighteen months after filing. A deferred examination as to novelty
and inventiveness will be carried out at the request of the patentee or third
persons and will lead to the confirmation of a "Final European Patent”.

64. The European Draft Patent Convention reflects the tendency of a regional
organization to eliminate the administrative burdens of national patent systems,
for the purpose of promoting economic development and other objectives in the
countries concerned. The establishment of a single regional patent office could
be an important step towards the more efficient utilization of the limited
manpower resources avallable for the examination and issuance of patents. The
establishment of a European Patent is responsive to the ideas of economic
integration that underlay the Rome Treaty establishing the European Economic
Community. The harmonization of existing national patent laws of the member
countries is also contemplated, on the ground that differences in national patent

legislation distort the normal conditions of competition.

The "Nordic Patent"

65. Co-operation within a regional context is also taking place among the

Scandinavian countries, according to a report submitted by a Nordic Committee
2 . .

representing Demmark, Finland, Norway and Sweden.—2 This Committee has been

—————— e

28/ See below paragraphs 67-69.
22/ Information provided in Governments' replies to the Questionnaire.
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established for the purpose both of harmonizing the patent legislation of the
member countries and of setting up & new system of Nordic patents, in which

a. patent granted by any one of the four countries would geherally be effective
in all of them. Up to now, this Committee has been examining the question of
harmonizing national legislation and has recommended, among other matters,
certain criteria in respect of the categories of inventions that are

patentable.

The Commonwealth and Benelux Discussions

66. The Commonwealth countries held a Conference at Canberra in 1955 with the
object of harmonizing their patent systems and formalities. The Benelux countries
have also held discussions looking to the adoption of uniform patent legislation,

30/

but have mede no recommendations about the establishment of a unified system.=—

C. Research and Examinatioﬁ Services -~ The International Patent Institute of
The Hague (The I.I.B.)

67. An international agreement was signed on 6 June 1947, for the purpose of
setting up an International Patent Institute in matters of patents. The
Institute is available for examining pétent applications submitted by the patent
administrations of the member States and giving opinions on novelty of inventions
to private persons. It is thus a service to national Patent Offices and private
individuals, and does not deal with the legal rights of individual patent
applicants or vith the grant of patents.

68.. The following countries are parties to this Agreement: Belgium, France,
Luxembourg, Monaco, Morocco, Netherlands, Switzerland, and Turkey. The Agreement
is open to accession by any country that is a member of the Paris Union.

69. The research and other services offered by this form of institution can be
most helpful both to Governments and patentees. It can provide national regional
patent offices with relevant information which otherwise would have to be procured
through much expense ard investment of manpower. As indicated above, the

Furopean Patent Office to be established by the Buropean Economic Community is

50/ Information provided in Governments' replies to the Questionnaire.
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expected to .rely on the technical services of the Institute. Under-developed
countries may find it useful to pool their research resources in one regional
institute, or to use the services of an international body such as the I.I.B.,
and thus avoid the great drain in money and scarce technological expertise

involved in establishing separate administrations to handle the complex research

and eiamination problems involved in patent applications.
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2. EXTENSION OF PATENT PROTECTICON TO FOREIGN INVENTORS

A, The Extent of Foreign Cwnership of Patents

70. 1In most countries, the number of patents granted to their own nationals is
usually smaller than those granted to foreigners. The table reproduced in Annex E
shovs the number of patent applications and/or patents granted in various countries
for the period 1957—1961, as well as the percentage of total patents applied for
and granted which are issued to foreigners. The table was prepared on the basis
of data fu}nished by Govermments in their reply to the fuestionnaire.

Tl. The significant fact shown by this table is that a higher percentége of
patents is granted to foreigners than to nationals not only in the developing
countries, but also in meny industrialized countries. Specifically, this is true
in such industrialized countries as: (anada, France, the Netherlands, United
Kingdcm, Italy, Denmark, Norway, and Belgium.

72. However, in the developing countries, the proportion of patent grants to
foreigners tends to be much higher. It is indicated in the recent report on the
revision of the Indian patent laWS,él/that, if account is taken of the economic,
industrial and scientific value of the patented inventions, ratents taken out by
nationals of developing countries play an even less important role. Thus,
according to the Indien report, if regard is had to the number of patents for
which renewal fees have been paid after a certain time period (which gives a
rough idea of the value attached to the invention by the patentee), the proportion
of dcmestic to foreign patentees would be less than for patents as a whole. This
is an important consideration because it is recognized that the number of patents
which are actively worked within a country, either by the patentees themselves

or by their licensees, are only a very small percentage of the total number of

patents on the register.

B. Motives in Applying for Fatents Abroad

7%. The question of why foreigners take out patents in other countries has many

econcmic and legal facets. 1In the view of the above-mentioned Indian report, the

reasons why foreigners take out patents in other countries are as follow:

e e

%1/ Op. cit., paras. 25-27. .
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"... These patents are therefore taken not in the interests of the econcmy of the

country granting the patent, or with a view to manufacturing them, but with the
main object of protecting an export market from competition frem rival
manufacturers, particularly those in other parts of the worldﬂ.ég/

Th. While this aspect of the problem is highlighted by the Indian Report and by
other commentators,zé/it is not the sole explanation for foreigners taking out
patents abroad, nor is it certain that it is the most important. Thus there are
many instances where the inventor or the enterprise holding the patent seeks to
brevent other foreign or local enterprises from manufacturing the patented
Product or carrying out the process for which the invention is essential, with
the intention of itself either manufacturing the product or carrying out the
bProcess in the foreign country. Another purpose sought to be achieved by

taking out & patent abroad occurs when the prospective patentee intends neither
to manufacture himself nor to import the patented commodity, but rather to
license or assign the patent to local enterprises in return for royalties or
other considerations. The foreign patentee may also expect ccmmercial advantages
from the patent licence rather than, or in addition to, direct financial returns.
Thus, licensing agreements whereby a local firm is authorized to utilize the
ratented invention often contain restrictive provisions requiring the licensee
to purchase raw materials from the licensor, to employ his technical personnel,
to maintain prices at certain levels, etc.

75. Frequently, there may be no explicit econcmic motivation for filing a
patent application abrecad, but merely the desire to safeguard the priority rights
established by the Paris Union Convention and by similar reciprocal arrangements.
As explained above (see paragraph hl), the protection granted by the right of
priority is limited to a fixed period of twelve months. It may therefore be
regarded as essential to register a patent in other countries in order that
these rights may be protected beyond this fixed pericd, even if the prospective

ratentee has no immediate plans for exploiting the patented invention.

32/ Op. cit., paras. 28-29.

33/ see, for instance, Dr. Edith Tilton Penrose, "The Econcmics of the
International Patent System" - The John Hopkins Press, Baltimcre, 1951.
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76. These probiems releting te failure to work the ratent, restrictive provisions
in licence agreerents and the level of royalties will be dealt with separately in
the subseguent chapters of this report. It is proposed here to set forth the
views of' the different Goverrments as to the various factors involved in taking
cut ratents in foreign countries. hat follows is based on date furnished and
opinions expressed in Goverrmment replies tc the Zuestionnaire and on the treatment

extended in the respective countries to foreign patent applicants.

mn

C. Attitudes of Governmments on the Protection of Foreign Patents

7. 1In the case of India, which is not a member of the Paris Union but extends
unqualified naticnal treatment to foreign inventors, the patent system has been
established fcr over a century. Hardly 10 per cent of the patents granted under
the Indian ratent law are of Indian derivation and more than 90 per cent of the
patents are owned by foreigners. The Indian reply to the Cuestionnaire emphasizes
that this position has not improved since the attainment of independence. The
reply states that India has not derived any substantial benefits frcm these
ratents and attributes this on the one hand to the reluctance of patentees to
work their inventions in India, either by themselves or by granting licences to
Indian concerns, and on the other, to the fact that India is not sufficiently
technologically advanced to work most of the patented inventions. Accordingly,
the reply concludes that the patent system, which yields advantages to the highly
industrialized countries, does not produce the same results when applied to the
under-developed countries; the foreign-cwned patents are not taken out to
protect their local utilization, but rather to protect the export market in that
country from ccmpetition by rival, mostly foreign, manufacturers.

76. In Lebanon, which is a member of the Faris Union and extends national
treatment to foreign patentees, the Government's reply states that a great number
of foreign ratents are not used in Iebanon, and that the reason for their being
taken out is to preserve patent rights.

79. The Government of Cuba expresses the opinion that, although a large number
of foreign inventions have been patented in Cuba, the country has not derived -
any benefits from this fact, since the patents have been used to monopolize the
importation of products that the patents protect. Cuba is a member of the

- N

Paris Union and extends national treatment to foreigners.
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80. The three replies summarized above support the view that inventors apply
for patents in other countries mainly in order to be able to import their
products without ccmpetition from other foreign or local manufacturers. Other
replies, referred to in the following raragraphs, while not necessarily ignoring
this factor, emphasize the other important factors involved in the taking out of
Fatents in foreign ccuntries. These replies stress the advantages of the patent
system in the public interest of all countries in assisting the spread of
technology through publication of details of inventions which have been patented;
manufecturing and investing capital in the patenting country; as well as that of
licensing and transferring the patent to a local enterprise in consideration for
royalties. These were the motivations that were stressed in the bulk of the
replies received that essayed an evaluation of the econcmic effect of granting
ratents to foreigners.
8l. In the United Kingdom, where rather more than half the applications for
ratents emanate from abroad, the Government's reply points out that frcom very
early days the Government has eﬁcouraged foreigners as well as nationals to
make their inventions known. The British Government concludes by stating that
the advantages and incentives to invent, disclose and develop the inventions,
as well as the inducement to invest capital, inherent in the patent system outweigh
the disadvantages inherent in granting monopolies, and that these advantages
apply to countries which export patents as well as tc those which are the
recipients of patents.
82. 1In Canada, where the patent system does not differentiate between foreign
and dcmestic inventions and patents are taken out by foreigners roughly at the
rate of 95 per cent foreign to 5 per cent dcomestic, the laws and policy of
the Govermment encourage the entry into the country of nev inventions and the
setting up of new industries.
83. 1In France, patent applications of foreign origin accounted for more than
60 rer cent of all patent applications filed in France in 1962 and the balance
of payments involving the sale and purchase of patents and licence ccncessions
shows a deficit of scme 300 million new francs during the period 1957-1962. The
Government's reply states that this data suggests that France is not primerily,

but to a large extent a recipient of foreign know-how. The access to foreign

/...
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know-how has been, in the opinion of the French Govermment, facilitated by the
existence of a patent system which "by giving the owners of such know-how the
assurance of being protected in France both by dcmestic legislation and by the
International Convention, enables them to license or assign their patent rights
with ccuplete security".

8. 1In Israel, where the patent law does not distinguish between Israeli and
foreign inventors, it is considered that the utilization of foreign inventions by
Israell enterprises would for all practical purposes be rendered impossible were
not ratent protection granted to foreign inventors. The reply also notes that
liberally granted patent protection has facilitated the creation of new
industries and in certain cases prevented the establisEment of a large number of
srall enterprises ccmpeting in a very restrictive homé market, which would have
been detrimental to the econcmy of the country.

85. Japan is one of the few countries where the number of dcomestic patent
applications is larger than that of foreign applications, although the number

of foreign applications is still very substantial; two thirds of the patentees
and patent applications are in the name of Japanese ﬁationals. The Government's
strong position in favour of the extension of patent protection to foreign
inventors is based on the following evaluation: Production in Japan involving
techniques introduced from foreign countries has increased by T2 per cent at an
average annual rate over the last eleven years. This rate of growth is
surprisingly high, ccmpared with that of total manufacturing in Japan, which 1is
21 per cent at an average annual rate. It has been calculated that, if there
had been no introducticn of foreign technology into Japan, thé annual rate of
growth in the Japanese manufacturing industry would have been only 19.8 per cent.
86. The introduction of foreign technology into Japan, it is also reported, has
contributed to the modernization of equipment and investment in equipment
related to the foreign technology. The amount of export of goods manufactured
through the assistance of foreign technology during the decade 1951 to 1961 was
placed at $1,5C0 miilion. On the other side, royalty payments during the same
ed to $300 million, and the import of materials and parts which were

period amount

necessary in connexion with the use of foreign technology was $380 million. Hence,

In addition to this, the

/...

the net gain of foreign currency was $820 million.
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Production made possible by the foreign technology had the effect of reducing
imports of similar prcducts. According to the Government reply, the Japanese
patent system protects foreigners on the assumption that the satisfactory
introduction of foreign-owned technology is contributing greatly to the devélogment
of the Japanese industry.
87. The Goverrment of the Federal Republic of Germany states that the supply of
inventions and technical know-how to under-developed countries is hindered in
most such countries by the inadequate patent protection afforded by them for
patents. Furthermore, there have been hindrances in many cases owing to the fact
that a number of developing countries are not members of the Paris Union and
therefore do not grant patents on the basis of prior filings elsevhere.
88. 1In the Netherlands, which is mainly a recipient of foreign inventions, the
Prevailing opinion has been that, due to the existence of a national patent
system, foreign patentees are more prepared to have their patented inventions and
the related know-how practised by granting licences, and thereby to supply that
know-how to interested national industries. The same positive results would
not have been achieved if a national patent system did not exist. The Netherlands
is a member of the Faris Union and its law makes no distinction between foreign
and domestic patentees.
89. A favourable apprcach to foreign inventors is also reflected in the reply of
the Government of the Republic of South Africa. South Africa is a member of the
Paris Union and extends national treatment without any distinction between
dcmestic and foreign patentees. The South African reply quotes from the book
"A Guarter of a Century of Industrial Practice in South Africa", by a former
Chairman of the South African Board of Trade and Industries:
"South Africa may succeed, up to a point in dispensing
with foreign capital, but what she certainly cannot do
without, without seriously retarding her industrial growth,
is these material skills and techniques which can only be
drawn from the more highly industrialized countries.”
The South African reply concludes that there can be no doubt that the existence of
a national patent system protecting foreign patentees has assisted in the
industrialization of South Africa, in so far as the engineering, mining and

certain secondary industries are concerned.
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90. In the Republic of Korea, where the number of nationally-owned patents is

~ surprisingly higher than the number of forsclgn-owned patents, the Government
asserts in its reply that foreign inventions and know-how are imported into the
country through the existence of a national patent system. However, the reply
points out that many of the foreign inventions and know-how might have been
intrcduced to Korea under private contracts without resort to the patent systen.
But even in the case of such contracts, the Govermment of Korea still considers
that the patent system has assisted all parties concerned to invest in the
country, by assuring them that their interests will be safeguarded. Korea is
not a meﬁber of the Peris Union, and it extends priority of application rights
only to nationals of countries which, by treaty, convention or law, afford similar
rights to Korean citizens.

91. The United States of America, which is primarily a supplier of inventions
and know-how to other countries, is a member of the Paris Union and applies

the national treatment principle to all foreigners, without qualification. Its
Government has expressed a clear opinion in favour of protection for foreign
inventors under national patent systems. The basis for this view is set forth

in the United States reply to the “fuestionnaire as follows:

"One element that is considered by a potential investor with
respect to an investment involving a patent licensing agreement
for production in a particular country, is the matter of effective
patent protection in that country. Theoretically, a country could
have free access to all of the technology embodied in patents
without maintaining a patent system. Often the information
disclosed in patents is not sufficient, however, to be of much
utility to the potential user. He needs to have the related
technology to 'work! the patent. Since patent licenses today
usually involve ccmmitments for the provision of technical
assistance, the licensee obtains much more than naked patent
rights. The local econcmy benefits by the acquisition through
the agreement of valuable industrial techniques and know-how.
In addition, dollar costs arising frcm royalty payments to
United States firms are often more than offset by earnings of
foreign exchange from increased exports or savings of exchange
due to the availability from dcmestic sources of a product

or service previously imported. This is not to say, hgweve?,
that a foreign investment project involving a patent ll?e?51ng
arrangement in a less-developed country is always.beneflclal
to the less-developed country. On the one hand, %t'may mean
that & particular less-developed country may be giving up
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cheaper imports and may be diverting some of its econcmic resources
from other activities in which it might be more efficiently engaged.
Cn the other hand, the project may contribute in one way or another
to general econcmic develorment and broadening of the industrial
base in the less-developed country. These are factors which the
less~-developed country must weigh in arriving at decisions on an
investment project involving a patent licensing arrangement.”

92. 1In the Soviet Union, foreign firms and individuals may secure either a

ratent or certificate of authorship through the established Soviet legal procedure.

Soviet law extends rights to foreign applicants on a reciprocal basis, that is,
to nationals of countries in which the patenting of Soviet inventions is
permitted. A foreign national who obtains a certificate of authorship or a
patent, énjoys essentially the same rights as Soviet citizens. A certificate
of authorship entitles him to remuneration determined according to the savings
realized in the econcmy through utilization of his invention. If the foreign
national secures a patent, he may license or assign it against remuneration to
any Soviet organizetion entitled to conclude foreign trade agreements.= The
Soviet Union states in its reply that in making technical assistance available
to under-developed countries, the So?iet Union does not rely on private licences
of patent rights. The reply refers to bilateral inter-governmental agreements
with Governments of developing countries and ccmments as follows on the methods

of transfer of technology frcm the Soviet Union to developing countries:

"The Soviet Union is transmitting to the econcmically backward
countries its foremost scientific and technical attainments, and its
foremost experience in production. Passing on these achievements
(including zlso inventicns), is done in the most varied ways, in
particular by providing technical documents and descriptions of
technological processes. The Soviet organizations supply the
under-developed countries with equipment of m»dern design worked
out on the basis of the most up-to-date production requirements
and taking into account the most recent achievements of science
and techniques . Technical achievements are passed on above all
by transmitting the corresponding documents and descriptions of
technological processes. Many inter-governmental agreements
provide for the Soviet Union to deliver drawings and descriptions
of technological processes necessary for the output of a product,
without collecting a special payment for a license granting the

right to produce that product.”

I
éﬂ/ See "Assignment and License Agreements with Foreign Patentees and Know-How

Owners", para. 240, belcw. )



£/3861
E/C.5/52/Rev.1
English

Page 58

95. With respect to Soviet patents or matents held by third parties, the Soviet
Union concludes:

"... the inter-govermmental agreements include a clruse that

the documents delivered may be used only within the country
concerned for the output of the appropriate products at the projects
constructed with the assistance of the USSR, and shall not be
delivered to foreign persons, either national or juridical. This

is done in order to protect the patent and other interests of the
Soviet Union, inasmuch as the delivery of the documents is aimed

at a very particular purpose.

"Another question to do with patents which arises regarding
the econcomically under-developed cocuntries concerns patents held
by third parties.

"So that the transfer of the right to Soviet inventions
already mentioned to the economically under-developed ccuntries
is effective, and also so that the supply of equipment to these
countries can proceed unhampered, the patent rights of third
parties in force in these countries' territory, and in partlcuWar
of capitalist firms frcm other States, should not be infringed."

D. Role of Unpatented Know-How ——/

9k, 1In some replies, it was indicated that the majority of agreements with
foreign inventors and foreign enterprises do not involve patents, but are
concluded as "special agreements” without any reference to patent protection.
This applies, for instance, in Czechoslovakia, where the majority of agreements
with countries receiving technological know-how are not based on the patent
system and the subject matter of these agreements is mostly undisclosed
know-how and practical experience. The Czechoslovak reply emphasizes that,

no data is available ascertaining to what extent the patent system or its
particular features in countries that are recipients of patents and know-how
has helped or hindered the conclusion of such "special agreements".

95. The Govermment of the Republic of Korea has pointed out that many foreign
inventions and considerable know-how may have bgen introduced to the country under
¢rect contract with foreign parties without reference to the patent system.

However, it qualified this statement by stating that the mere fact that the patent

35/ See also Chapter TII, (4) below, on "A551gnment and License Agreements with
Foreign Patentees and Know-How Oowners".



E/3861
E/C.5/52/Rev.1

English

Page 59
system existed was an important factor in convincing investors to transfer their
technology to the country. This last view is shared by the Government of the
Netherlands which, as already stated, has expressed the opinion that, due to the
existence of the national patent system, foreirn patentees have been more

prepared to transfer or license both their patents and the related know-how.

E. Scope of Application of "national treatment" Principle

96. 1In the light of the views expressed above, it is of interest to note the

number of countries that accord national treatment to foreign inventors. As

already explained in connexion with .the discussion of article 2 of the Faris Union
Convention (see paragraph 38), the principle of nationel treatment is that
nationals of foreign countries or others who are dcmiciled or have effective
industrial or commercial establishment therein, are guaranteed equality of
treatment with nationals in the country granting the patent. This principle is
followed by most national patent systems, regardless of whether the country is
a member or non-member of the Paris Unicn, either by virtue of specific statutory
enactment or implicitly as a matter of the binding force of treaty obligation.
The following countries seem to make no distinction between provisions applicable
to domestic patent applicants and those applying to foreign applicants and follow
the ungqualified principle of national treatment:

Australia, Belgium, Brazil, Canada, Chile, Ceylon, Colcmbia,

Cuba, Finland, India, Ireland, Israel, Italy, Lebanon,

Luxembourg, Nepal, Netherlands, New Zealand, Fakistan,

South Africa, Tunisia, United Arab Republic, United Kingdcm,

United States of America, Venezuela, Viet-Nem (Republic of ),

Yugoslavia.
97. In the above-mentioned countries, foreign applicants are treated alike,

except for the right to priority of application, regardless of whether they are

from countries that are members of the Paris Union.

98. TIn other countries that are members of the Faris Union, the principle of

national treatment is qualified by the principle of reciprocity. In these

countries, patent protection is granted without gualification to the nationals

and residents of Faris Union countries, but, in the case of non-Paris Union

/...



2/Rev.1

DT
\J3

countries, is extended only to naetionals and residents of those foreign countries
that grant patents to nationals of the granting ccuntry. This is the situation
in the following countries:

Czechoslovakia, Japen, hiorccco, Pcland, Spain, Zwitzerland.
The following countries, which are not members of the Taris Union, accord national
treatment qualified by the principle of reciprocity, i.e. to nationals and
residents of those foreign countries that grant patents to nationals of the
granting country:

China, £l 3alvador, Korea (Republic of), Philippines, USSR.
99. Scme countries vwhich accord rnational treatment to foreigners require that

2 person not resident in the country appoint, as his legal agent or representative,

& resident of the ccuntry whe is empowered to represent him in all matters
vertaining to the patent epplication and in subsequent legal proceedings
relating to the patent. This provision is in conformity with article 2 (3) of
the Faris Unicn, which expressly reserves the right under the laws of the member
ccuntries of the Union to require the designation of such agents and establish
procedural requirements. The following are among those countries which require
the appointment of such legal agent or representative:

fustria, Czechoslovakia, Demmark, Federal Republic of Germany,

Hungary, Japan, Korea (Republic of), Fhilippines, Sweden,

Union of Soviet Socialist Republics.
Heither this reguirement, nor the gqualification with respect to reciprocity
discussed in paragraph 98 above, are regarded as derogations frcm the basic

principle of national treatment.

. Status of Patent Legislation in the Developing Countries

1C2. As noted earlier, both the countries extending national treatment to foreign
ratentees and the member States of the Paris Union include countries in every
ctuge of econcmic develorment. As the focus of this report is on the problems of
the developing countries, their approach to the extension of patent protection
+o foreigners deserves special consideration. In this connexion, the developing

countries may be divided into four categories.
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101. In the first group there are a substantisl numher of developing couniries
which are members of the TForis Union Convention, have their cwn patent legiclatiop
and extend protection tc foreign patentees These countries inélude; Brazil,
Ceylon, Cuba, Haiti, Israel, Iran, Lebanon, Mexico, Morccco, (yria, Tunisic,
United Areb Republic and Viet-Nam (Republic of
102. A second group cf developing countries possess patent legisiztion, but are nou
members of the Paris Union. These countries either accord national treatment
to foreigners without quelification or cualify the principle of naticnal treatment
by the principle of reciprocity. This group includes China, Tl Salvador, India,
Korea (Republic of), Nepal, Fakistan and Philippines.
105. In tke third category may be included many newly independent countries which
have no patent legislation and vhich previously depended upon either the French
cr the United Kingdom patent systems. In the former French territories in
Africa, the grant of a patent in France afforded autcmatic protection to :
foreigners in the manner prescribed by the French system. Since atitaining
independence, most of these countries have taken cction tc provide for ccotinued
patent protection to foreign patentees and for the issuance of regicnal
ratents through the recent Afro-Malagasy aAgreement (see paragraphs 5u—/g er sed.,
above ).
1ch. A comparable situation to the one described above exists in former United
Kingdom territories. Kenya, Nigeria, Tanganyika, Trinidad 2nd Tobage have
reported that they have no separate system for granting rpatents. TFatents already
granted in the United Kingdcm can be registered in the country, but this meanrs
that the only foreigners who can obtain protecticn in these countries are those
who have obtained a patent in the United Kingdem and have registered that patent
in the country within a certein period from the date of the United Wingdcm
patent grant. Of the countries mentioned in this paragrarh, Tanganyile and
Nigeria have recently beccme members of the Faris Union.
105. In the fourth and last category of developing countries, fall those thet
have no patent legislation, and obviously nc patent protection for fcrelbn

26/
inventions. This includes, for example, Indonesia, Sudan and Thailer 3.7 =

36/ See also Prefatory Note to the ”Synoptic Teble of Major Provisicns of Fatent
legislation in Gelected Countries” (Annex D).
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Hoiever, Indonesia is & mewber of the Faris Union and the Indonesizn Department
of Justice is in the process of draiting & patent law. In the .eantizte,
provisional applications for patents me: be iiled with a special gouvernment

office pursuant to a special decres izgued by the Hinistry of Justice. The
Tiling of such application will in due course, when the Patentz Act is promulgated,
confer con tie applicent the priority rights eatablished by the Faris Union.

:C5. The Government of Sudan has stated, in respcuse to the Tuestionnaire, that

in their country there is nc law for the protection of patents and designs, but
that provision ray be made for thz pubilicaiion of a cautionary notice in the
"Gurnette of the Republic of the Svdan”. [he Govermment expects that, in the
courze of he country!s Aevelopmont, cleps will be teoken to provide for the

Lssuance of patents.
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CHAPTER ITI. GOVERNMENT REGULATION OF THE
EXERCISE OF THE PATENT GREANT

I. NON-USE OF PATENTED INVENTIONS - COMPULSORY WORKING
AND COMPULSORY LICENSING PROVISIONS

A. Considerations for Non-Use Provisions

107. Statutory provisions for the revocation or compulsory licensing of patents,
which have not been commercially exploited in the country within a prescribed
time after the patent has been granted, may be found in the patent laws of most
industrial and under-developed countries. These provisions against patent
non-use usually apply irrespective of whether the invention involved is of
national or foreign origin. However, as a historical matter, they originated
from concern over the fact that foreign owners of inventions could, by refusing
to exploit the patents covering such inventions, prevent the development of
national industries which might give employment to nationals and utilize national
resources. Another important factor was the fear that foreign patentees could,
by excluding other prcducers of patented articles from the market, monopolize
the export of such articles to the country and thereby exact higher prices from
domestic consumers.

108. Additional considerations that have been voiced in the more recent patent
legislation of certain countries are the following: that the demand for a
patented article within the country is not being met, or is being met to a
substantial extent by importation from abroad; that markets for the export of the
patented commodity capable of being produced within the country are not being
supplied; and that the efficient working within the country of other patented
inventions is being unfairly prejudiced because of inability to exploit the
non-used patent. Obviously, legislation directed to remedying such conditions
is not limited to the non-use of patents, but covers situations where their
domestic exploitation is deemed inadequate or the ratentee's refusal to grant

a licence nhas adverse affects on trade and industrial development.
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B. Non-Use Provisions in Netional Laws

109. The natioral statutes providing for the compulsory licensing er revocation
of patents in the event of no or inadequate use within the ccuntry differ with
respect tec the wording of the standard which is to guide their application by

the Patent Office. The legal criteria set forth in the different national laws
are sumrarized in Annex D to this report (Synoptic Tables of Ma jor Provisions of
Patent Legislation in Selected Countries - columm 7).51/

110. In order to indicate the scope of the eccnomic ccnsiderations which are
considered relevant in the case of patent non-use, there is quoted the following
ccmprehensive list of criteria set forth in the relatively recently amended (1950)

patent law of India:

“(a) that the patented invention, being capable of being commercially
worked in India, has not been commercially worked therein or is not being
so worked to the fullest extent that is reasonably practicable;

"(b) that a derand for the patented article in India is not being met to
an adequate extent or on reascnable terms, or is being met to a substantial
extent by importation of the patented article from other countries;

"(c) that the commercial wdrking of the invention in India is being
prevented or hindered by the importation of the patented article from other
countries;

37/ In a Secretariat report prepared in 1953 for the Economic and Social Council

——' analysing the governmental measures relating to restrictive business
practices, considerable attention was also devoted to the problem of non-use
of patents and the report reproduced the texts of some forty national
patent statutes providing for the revocation or ccmpulsory licensing of .
patents in the event of non-use. (See E/2579, Economic and Social Council
6fficial Records: Sixteenth Session, Supplement No. 11A, paragraphs 170 to 183,
inclusive; E/2379/Add.2, Econcmic and Social Council Official Records:
Sixteenth Session, Supplement No. 11B.) However, these texts and discussion
may, in the case of some countries, be affected by more recent legal

developments.
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"(d) that by reason of the refusal of the patentee to grant a licence
or licences on reasonable terms:

"(1) a market for the export of the patented article manufactured
in India is not being supplied, or

"(ii) the working or efficient working in India of any other patented
invention which mekes a substantial contribution to the
establishment or development of commercial or industrizl
activities in India is unfairly prejudiced;

”(e) that by reason of conditions imposed by the patentee upon the grant
of licences under the patent, or upon the purchase, hire or use of the
patented article or process, the manufacture, use or sale of materials
not protected by the patent or the establishment or development of
commercial or industrial activities in India is unfairly prejudiced.”
111. The Indian legislation on this point is largely patterned on the prior
United Kingdom Patents Law of 1949 and is similar to the legislation of Canada,
Ireland, New Zealand, Pakistan, South Africa and to a lesser extent, Israel,
the Philippines and Trinidad and Tobago. This supplies some indication that the

industrial countries are trying to protect interests within their national

economies similar to those sought to be protected by the developing countries.

. » . 3
Ce. Compulsory Licensing vis-a-vis Revocation

112, The first laws dealing with patent non-use were adopted prior to the
emergence of the corporate age, when patents were essentially employed by the
individual patentee. Hence, they provided for the revocation of unused patents
(see, e.g., the French Law of 18k, the Belgian Law of 1854, and the

Argentine Law of 1864). There are still in existence, mainly in the case of
some under-developed countries, statutes which provide for revocation where a
patent has not been exploited within two years of its issuance, or vhere its use
has been discontinued'for more than two years, or for even shorter pericds of time.
113. Later on, when the exploitation of patents by licensees became more
prevalent, consideration was given to the less stringent remedy of compulsory
licensing. Thus, there are now many countries, such as Japan, Netherlands,
Norway and Sweden, which make provision for the compulsory licensing of

non-used patents and no provision for their revocation. The more recent national
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statutes (with the exception of the Italian Law of 1939) tend to establish a
pericd of time after the issuance of the patent during which no application
may be made for & compulsory licence, and a further time period during which
the patents are not subject to revocation; many of these statutes follow the
time perieds set forth in article 5 of the Paris Union (see paragraph 11k below),
but there are variations. In some countries, revocation of the patent may take
rlace if the patent is being ccmmercially exploited only outside the country.
lMexico has a unique provision whereby, if a patent is not exploited within
the first twelve years of its issuance, its term is reduced to twelve years.
This is in addition to a provision for compulsory licensing in the event of
non-exnleoitaticn during the first three years of the patent'!s life or the
interruption of its exploitation thereafter for more than six consecutive months.
114, The trend away from revocation and toward the less stringent remedy of
cempulsory licensing in the event of non-use has been supported on the ground that
patent revocation is inconsistent with the principle of international protection °
of patentees, unduly harsh on inventors, discouraging to investors who wish to
introduce technological innovations and a stimulus to firms to locate their
enterprises in locations for which they are not economically suited. The chief
legal reason for the national legislative trend toward compulsory licensing is the
adoption of article 5 of the Paris Union for the Protection of Industrial Property,
which has attempted to standardize (and render more lenient to the Patentee)
the national compulsory licensing and revocation procedures hitherto prevailing.
In article 5, the principle is set forth that patent revocation will be resorted
to only if the granting of compulsory licences does not suffice to prevent abuses
resulting from the exercise (including the non-use) of patent rights. The
standard established is that an unused or inadequately exploited patent is not
subject to compulsory licensing until after three years from the date of issuance
of the patent, or until after four years from the filing of the application for
a patent if the patent was issued within twelve months from filing. The patent 18
not subject to revocation until two years after the issuance of a ccmpulscry licence
to an applicant. A proposal advanced at the latest 1958 Lisbon Conference of
the Paris Union to forbid the revocation of unused patents and to have compulsory

licensing as the sole remedy was unsuccessful. gimilar attempts had been made

at prior Conferences.
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115. The national laws of some member countries of the Paris Union do not
necessarily conform to the standard laid down in article 5. For example, in
France, such conformity was not established until 1953. 1In Belgium, legislation
designed to bring the 1854 Patent Act provision with respect to patent non-use
in line with article 5 of the Paris Union is currently under consideration.
Ttaly, although a member of the Paris Union, still prescribes revocation as the

sole remedy in the -:ase of non-working.

D. Evaluation of Non-Use Provisions

116. Students of the problem have advanced economic arguments both in support of,
and in opposition to, the patent non-use laws, also referred to as compulsory
working and compulsory licensing statutes. The basic economic justification for
such laws is that the non-working of a foreign patent destroys its only valid basis,
to bring the economic benefit of the invention to the community, as indicated

in paragraphs 107 and 108 above. The economic objections center about the
proposition that such statutes, particularly those relating to compulsory working,
are a form of trade protectionism, comparable in their effect to restrictive
tariffs and having the same detrimental effect on international trade. Moreover,
it may not be economically desirable to exploit an invention within a country;

in such a case, the law, by compelling a foreign patentee to work his invention
within the country or by encouraging domestic entrepreneurs to exploit the
invention, may have the effect of forcing the domestic consumer, particularly

in an under-developed country with its relatively thin markets, to pay more for
a patented product than if they imported it from a country better qualified to
produce it. Other objections to such statutes are that they destroy or diminish
the value of patents as an incentive to invention and investment in expensive
research facilities; that they will injure small firms that are compelled to
license larger competitors; and that they are difficult to administer and an
ineffective means of reducing restrictions on industry. The validity of these
objections is disputed by the supporters of compulsory licensing, particularly

as they apply to the under-developed countries.

Juorn
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e Practical Effects of Non-Use Provisions

117. It is difficult to determine how effective the laws requiring compulsory
working and licensing in the event of patent non-use have been in practical
operation. The criteria underlying these laws are difficult to interpret and
apply. Such statistics as are available, which come primarily from the industrial
countries, indicate that administrative or judicial enforcement of the statutes

is relatively infrequent. Thus, revocation is almost never demanded. The

United Kingdom reports that, over a recent five-year period, seven applications
for a compulsory licence based on non-use of the patent were made, of which one
was granted and the others withdrawn or abandoned; Canada, during a similar
period, that five compulsory licences were requested, two granted and three still
pending; Denmark, that seven applications for compulsory licence were made, of
which three were granted, three are pending and one has been withdrawn; the
Philippines, that eight requests were made, all of them pending; Republic of Koresa,
one request and one licence granted. In India, four compulsory licences for
non-use were requested, and one granted. In Ireland, one request was made;

in Israel three, and in Poland seven, but in all three countries no licence has
been granted during the five year period. Norway reports that since 1910 a

total of twenty-seven requests for compulsory licences have been made, a total

of eleven licences have been granted, while two have been denied, and eleven
shelved or withdrawn. Only three of the cases in question involved Norwegian
nationals, while the other twenty-four requests related to patents held by
foreign nationals. In fact, regarding the vast majority of requests for
compulsory licences mentioned above, the patents were originally issued to foreign
nationals. Auziralia, Cuba, Japan, Morocco, the Netherlands, New Zealand and
switzerland report that there have been no requests for compulsory licences during
the last five years. .

118. The infreqguency of requests for compulsory licensing might, however, indicate
that the mere possibility of invoking these statutory provisions has served to
make patentees more amenable to exploiting the patents within the country,

either directly or through licensing arrangements, than they otherwise might

have been. Likewise, the fact that the Government has the power to intervene
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and fix royalty rates under a compulsory licence in the event of disagreement
among the parties, may - in these countries - impel voluntary agreement between
patentees and licensees.

119. There are other reasons why it is difficult to ascertain how effective
compulsory working and compulsory licensing statutes have been or can be in’
advancing the economic development of a country. Many patents are frequently
taken out, for defensive and other purposes, which are not susceptible of
industrial exploitation, Other patents may constitute minor improvements which
are not essential to the production of an article and can be easily bypassed in
industrial practice. As pointed out in Part Two of this report, a wide range

of economic factors must be present to support a self-sustaining industrial
development in a country, and access to a patent is therefore ineffective in the
absence of other necessary factors of production. These considerations apply to
both industrial and developing countries, but with probably greater force in the
case of the latter, with their special dependence on unpatented technological
and management know-how.

120. On the other hand, in the case of the developing countries, one might also
consider the administrative advantages of providing for the automatic lapse of
patents in the case of non-working beyond a certain periocd. This may be
considered more effective than revocation or compulsory licensing, both of which
require government or private initiative to be implemented. By the automatic
lapse of the patent, the public becomes possessed of the invention without any
need for preliminary administrative or judicial action. On the other hand, an
automatic lapse intervening without prior ccnsideration by the goverrrent or
application by a third party desirous of working the patent, may reduce the chance

of the invention being worked at a later, more conducive stage of development,

because of the disappearance of the patent inducement.
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P, Compulsory Licensing or Expropriation in the Public Interest

121. Besides provisions which are specifically directed to the non-use of patents,
there exist more general provisions for compulsory licensing or compensatory
expropriation in the public interest. This issue is discussed in detail in
Section 3 below. As pointed out therg, many countries make provision for the
compulsory licensing or compensated expropriation of patents where the public
interest so requires, even in situations where the patent owner has been
exploiting his patent. However, in many cases these provisions for compulsory
licensing in the public interest apply only to food and medicinal products.

Other statutes provide for the revocation of the patent if it has been used in

a manner prejudicial to the public interest or to the interests of third persons.

Ge. Interdependent Fatents

122. A substantial number of countries (e.g., Japan, New Zealand, Norway,
Portugal, Switzerland) have adopted laws which provide that the owner of a
so-called "improvement patent™ may obtain a licence under the basic patent if he
satisfies the conditions set forth in the statute, including the payment of
appropriate compensation, affording proper security to the owner of the basic
putent and demonstrating that the improvement patent constitutes a notable
technical advance. When the owner of the improvement patent obtains a

licence under the basic patent, the owner of the basic patent is, as a rule,
entitled to a cross-licence under the improvement patent. This provision is
applicable to situations where basic patents are not being exploited within the

country.

H. Restrictive Conditions Regarding Non-Use of Patents

12%. A number of patent laws contain no statutory provision dealing with the
non-use of patents. Yet, even in the absence of such statutory provisions, the
problem of non-use has been dealt with. Thus, in the United States, the mere
non-use of the patented invention is not a ground for attacking a patent or

preventing the patentee from obtaining injunctive relief against infringers.

However, agreements among enterprises not to use a patented invention, involving

/o
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the fencing in of the patentee against competitors or the "blocking” of a
competing technology, have been held by the courts to constitute violations of

the anti-trust law (which is discussed in the next section of this report).

Vhere patent non-use is found to be part of an effort to foreclose competition

or shows an intent to monopolize, it violates Sections 1 and 2 of the Sherman
Anti-Trust Zet. The consequences of being found guilty of such violation is that
the violator may suffer the loss or diminution of his patent rights. Independently
of the situation that obtains in the United States, the suggestion has been
advanced that the national policy with respect to the non-use of patents should
not be considered in isolation, but should be co-ordinated with the general

policy of the country with respect to restrictive business practices.

T Payment of Fees

12k, There should also be noted an administrative factor which serves to bring
about the voluntary abandonment of unused patents. This is the reguirement that
all patentee; in most countries pay annual or pericdic fees, which usually
increase with the age of the patent. The size of these rayments may be an

important factor in encouraging the voluntary abandonment of unused patents.

2. SAFEGUARDS AGAINST ABUSES OF THE PATENT PRIVILEGE

A, Restrictive and Monopoly Arrangements

125. As pointed out earlier, the owner of a patent may either retain exclusive
control over it, or transfer or assign it to another person, or license it to
other persons. In the event a patentee retains full control of his patent and
decides not to exploit it, he becomes subject to the national compulsory working
and compulsory use statutes described in the preceding chapter. This chapter will
concern itself with other restrictive business practices connected with the
exploitation of patents that are considered under national legislation to be
abuses of the patent privilege. The most frequent of such restrictive business
practices are the conditions and limitations to be found in patent licence

and transfer agreements, such as requirements to use patented and unpatented
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materi i ‘ .
erials supplied by the patentee ("tie-in" clauses); price fixing; limitations

of output and sale; excessive royalties; and payment of royalties for unused
patents.,

B. Measures Contained in National Patent Legislation

126. Unlike the situation with respect to non-use of patents, many countries
have no legislation or other legal provision specifically relating to
restrictive business provisions in patent licence agreements. Among these
are: Ceylon, Czechoslovakia, El Salvador, Korea (Rep. of), Luxembourg,
Nepal, Pakistan, Poland, Switzerland, Trinidad and Tobago and Viet-Nam
(Rep. of).
127. The United Arab Republic reports that, while it has no definite laws
for the regulation and exploitation of patents and royalties: "Each case is
studied individually according to the conditions and obligations stipulated
in contract." India, which currently has no patent or antitrust provisions
bearing on the subject of restrictive business practices in patent licence
agreements, states that:

The prevalence of restrictive trade practices is detrimental to

‘the interest of public generally and therefore the question of

intrcducing in the new Patents Bill a provision aiming at prevention
of abuse of monopoly by restrictive practice is under consideration

Ttaly, which is a member of the Turopean Economic Community and subject to

the antitrust provisions of articles 85 and 86 of the Rome Treaty establishing
the Community (which will be discussed later in this report, see paragraphs 167
et sed., below), also indicates that national legislation for the regulation
of restrictive business practices is in the course of consideration.

128. Natiocnal legislative provisions directed at restrictive business practices
may be contained either in the patent law itself or in laws applicable to
restrictive business practices generally. Illustrative of the former type

of provision is the statutory provision, to be found in the patent laws of
Australia, Ireland, New 7zealand, South Africa and the United Kingdom, making
unlawful agreements requiring a patent licensee to purchase unpatented articles,

or to buy materials only from the patentee, or not to use articles supplied

by persons other than the patentee.
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129. In the United States, restrictive arrangements of the type described above,
which are known as "tie-in" clauses, while not regulated by the patent statute,
have frequently been the basis whereby the courts have denied a patentee
protection against the direct or contributory infringement of his patent. The
rationale underlYing these decisions is that a patentee engaging in a tie-in
practice subverts the policy underlying the patent law, by seeking to restrain
comrerce in patented or unpatented articles not within the monopoly granted by
the patent on which he is suing.

130. The patent statutes of New Zealand and South Africa also provide that any
contract for the payment of royalties after the term of the patent expires is
voidable at the option of either party. The justification advanced for this
legislative provision is that such a contractual arrangement is not within the
boundaries of the monopoly granted by the patent.

131. The more usual approach has been to rely on general legislation to curb
restrictive business practices in patent licence and transfer agreements. One of
the reasons for such reliance is that these business restrictions are considered
against public policy, regardless of whether they involve patent misuse. The
other reason is that the detection, and prevention and control, of restrictive
business practices requires extensive administrative facilities and specially
trained personnel for investigation and enforcement that are not within the
capezcity of Patenf Offices or Industrial Property Offices, and cannot efficiently
e divided as between cases involving patents and those which do not. The
operation of such general legislation in the patent field is discussed in the
subsequent paragraphs.

122, A few countries have indicated that their civil law may apply to restrictive
business practices in patent assignment and licence agreements (Mexico) or that

such practices may be regulated by the Central Bank (Philippines).

C. Practices Permissible under the Patent Grant

133, Even in countries which have general antitrust legislation directed against
restrictive business practices, some of these restrictions, when imposed by a

patentee upon his licensee, are regarded as within the scope of the patent grant



and are not considered to be anti-competitive in nature or in conflict with the
rolicy underlying the antitrust legislation. The gquestion of what is within or
without the proper sccpe of the natent grant is one upon which there exist both
a substantial body of egreemert and differences of opinion.

13k, Section 20 1) of the CGerman law against Restrictions of Competition of

27 July 1957 indicates that restrictions on a licensee in resvect of the nature,

2]

U

extenty, quality, place or time of the licensee’s ewcruise of the patent right
do 1ot go beyond the sccoe of that right and hence are exempt frem the application
he statutory antitrust »rohibitions,
135. The patent licence restricticns thus removed from the application of the
German antitrust law appear to be identical with those patent licence restrictions
which, according to a recent ccmmunication issued by the Commission of the
Turovcan Economic Cemmunity, are within the scope of the patent right and hence
not considered ;ubject to the prohibitions of article 85 (1) of the Reme Treaty,
the basic antitrust provision of the European Economic Community. These are:
“"Obligations imposed on the licensee which have as their cbject:
1. Limitation to certain means of exploiting the invention which
are contemplated by the law on patents (manufacture, use,
distribution);
2. Limitation:

(a) of the menmufacture of the patented product,

(b) of the avplication of the patented process, to technically
defined areas of application;

3. Timitation of the number of products to be manufactured or of
the number of times the right is exercised;

L. Timitation or the exercise of the right:
(a) din time (a licence of a shorter duration than the patent),
(b) in space (a regional licence for a psrt of the territory
for which the patent was granted, a licence limited to
exploitation in a given place or to a specified factory),
(c) personal limitations (limitations of the licensee's power

to alienate, such as a prohibition against assigning the
. . 1 -
licence or granting sub-licences).
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136. In considering the above list of patent license restrictions falling within
the patent grant, it should be noted that the Commission does not regard the list
as all inclusive. Also, these restrictive conditions have been declared outside
the scope of articlc 85 (1) of the Rome Treaty onlv in the case of simple patent
licence agreements; the Commission gpecifically refrained from passing Jjudgement
with respect to patent pools, reciprocal: licences and multiple parallel licences
involving such restrictions. Moreover, the Commission's clearance of these
restrictions as within the prohibition of article 85 (l) is limited to provisions
which do not exceed the duration of the validity of the patent,

137. In the United States, the courts have generally upheld similar patent liccnce
restrictions as being "reasonably within the reward of the patentee" urder the
patent laws. However, such arrangements are scrutinized by the courts when they
are part of a cross-licensing or patent pool arrangement, to determine whether
they unreasonably restrain competition or monopolize trade in violation of law.
138. In Japan, article 23 of the Anti-Monopoly Iaw provides that the law shell nos
apply to acts recognized to be within the execution of rights under the Patent Iew.
Restrictive provisions limiting the licencee's field of operation, output ard

geographical area are regarded as within the patentee’s power.

D, Measures Contained in General Antitrust Iegislation

139. This report will next discuss the situation in the following countries
which possess general antitrust legislation which is applicable to restrictive
business practices in patent assignment and licence agreements: Belgium, Canade,
Denmark, Finlend, France, Federal Republic of Germany, Ireland, Japan, Netherlards,
Norway, Sweden, United Kingdom and United States. While these are all
industrialized countries, their practices may be of considerable interest to
developing countries considering legislation in this field.

140. The discussion will deal first with those countries for which there has been
made available only general information concerning the scope of the antitrust
legislation and then with those for which there is available more detailed
information as to particulér restrictive business practices that are prohibited

or regulated by such legislation.

141, In Belgium, the recently enacted law of 27 May 1960, directed against the

abuse of economic power, may apply either to the patent owner or his licensce,
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if such abuse can be shown. An abuse of economic power exists when one or several
persons possessing econcmic power have harmed the public interest by practices which
distort or restrain the normal play of competition or which impair the economic
freedem of producers, distributors or consumers, or the development of production or
ecxchange. Econcmic power is defined as the power which such person or persons have,
through industrial, commercial, agricultural or financial activities, to exercise a
deminant influence on the supply of goods or capital or on the price and quality of
a specific ccmmodity or service. Belgium also recognizes the applicability of the
antitrust prohibitions of the European Econcmic Community, which will be discussed
in para. 166 et. seq., below.

142, In France, article 59 bis of the 1945 Price Ordinance prohibits every concerted
action, convention, ccmbine, express or implied, or trade coalition which has the
object or may have the effect of~interfering with full competition by hindering the
reduction of productive costs or selling prices or by encouraging the artificial
increase of prices. Article 37 of the Price Ordinance forbids unjustified refusals
to sell or to render services; discriminatory sales terms or prices not justified
by cost factors; tie-in clauses; and minimum resale price maintenance. It is
possible to obtain an administrative exemption from the minimum resale price
prohibition, especially in the case of patented or guaranteed articles, but the
authorities have been sparing in granting such exemptions. Patent licence agreements
may in certain circumstances violate the national antitrust legislation.

143. In the Netherlands, the Economic Competition Act of 1958 requires any
regulation of competition, except those exempted by general regulation or special
dispensation, to be registered with the Ministry of Econcmic Affairs. The Minister
may issue general orders declaring certain classes and types of restrictive clauses
to be invalid, or individual orders invalidating a specific regulation of competiticn.
The basis for such action is that the regulation of ccmpetition has a harmful effect
on the public interest. Patent licence agreements may violate the Econcmic
Competition Act of 1958, if they embody practices or clauses extending beyond the
exclusive rights of the patentee and not construed as an essential corollary of
those rights.

14L, Tn Ireland, the Restrictive Trade Practices Acts of 1953 and 1959 provide for
inquiries and reports by the Fair Trade Commission, on the basis of which the
Ccéﬁission may make orders which, when confirmed by act of the Parliament, may

prohibit certain restrictive and unfair practices in relation to the supply and

distribution of the goods concerned. /...
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145, In Finlard, the basic antitrust law is the Law on Restriction of Competition
of 18 January 1957. This law applies to agreements which require the contraction
or restriction of entrepreneurial activity or demand the observance of certain
pPrices or practices or which restrict or are intended to restrict the '
contracting parties! freedem of competition in some other manner, and to other
restrictions of competition. It also applies to enterprises which have "such a
dominating position in some field of entrepreneurial activity that competition
must be deemed to be lacking in this sphere or to be essentially restricted”.

In the latter connexion, it is recognized that a patent is a monopoly permitted
by law, and accordingly: "Only restraints of competition associated with the
patent but not belornging essentially to the patent are governed by the legal
regulations relating to restriction of competition”.

146, Demmark, Norway and Sweden have antitrust legislation similar to that
obtaining in Finland, in that enterprises are required to supply to the government
information concerning restrictive business practices; & register of such
information is maintained; and antitrust enforcement is based to a large extent
on the principle that‘publicity and governmental investigation will prove
effective, in most cases, in curbing harmful restrictive business practices.

147, In Canada, the Combines Investigation Act, 1927-46, prohibiting combinations
which restrain trade or commerce, is applicable to patent licence agreements.

The statute contains a specific provision that, in any case where the exclusive
rights conferred by patents have been used so as to (a) unduly limit the
facilities for transporting, producing, supplying, or dealing with an article

or commodity which may be the subject of trade or commerce, (b) unduly restrain
or injure trade or commerce in such article or ccmmodity, (c) unduly prevent

or limit the prcduction of such article or commcdity or unreasonably enhance its
brice, or (d) unduly prevent or lessen competition in such article or commedity,
the court may issue preventive ordefs. Such orders may declare any agreement
relating to the use of the patent void in whole or in part, restrain the carrying
out of provisions of such agreements, or direct the granting of licences urder the
patents involved to such persons and under such terms and conditions as the court
nmay deem proper.

148, Restrictive business ?ractices in the'Uhited Kingdom are governed by two
basic laws, the Restrictive Trade Practices Act of 1956 and the Monopolies and
Restrictive Practices (Inquiry and Control) Acts of 1948 and 1953, as amerded

1
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ty the Restrictive Trade Practices Act of 1956. The Restrictive Trade Practices
act of 1956, Part 1, applies to any agreement, between two or more persons
carrying on mranufacturing, sales or processing activities within the United Kingdom,
containing restrictions as to prices to be charged or guoted; terms or conditions
of manufacture or sale; quality of gocods to be produced, supplied or acquired;
types of manufacturing processes to be applied to gocds cr the gquality or kind

of goods to which such processes are to be applied; or the persons to or from

whem or the places in which goods are to be bought or sold or manufacturing
processes applied. All such agreements are to be registered with a Registrar

of Restrictive Trade Agreements, and judicially investigated by a Restrictive
Practices Court in order to declare whether or not such restrictions are contrary
to the public interest. If any such restriction is declared contrary to the
public interest, it is void.

149, If a patent licence or assignment contains none of the above enumerated
restrictions except in respect of an invention to which the patent relates or

of articles made by the use of that invention, the Restrictive Trade Practices

Act of 1956 does not apply. £greements relating only to exports are not subject
to registration with the Registrar and adjudication by the Court, but must be
notified to the Board of Trade; however, this is not true of agreements involving
both domestic and export transactions, which are subject to the procedures

of the 1956 Act.

150, The Monopolies and Restrictive Practices (Inquiry and Control) Acts of 1948
and 1953, as amended, provide that, if the Board of Trade considers that certain
specified conditions prevail in respect of the supply of goods, or the application
of any process to goods or the export of gocds from the United Kingdom, 1t may
refer such matters to a Monopolies Commission for investigation and report.
Currently excluded from this requirement are all such agreements that are required
to be registered under the Restrictive Trade Practices Act of 1956. The report
of the Ménopolies Commission may, and in most cases must, be laid before each
House of Parliament. If the House of Ccmmons by resolution declares that

conditions operate or may be expected to operate against the public interest,
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an application mey be made to the Comptroller-General of Paterts under Section L
of the Patents Act of 1949, If it appears to the Ccmptroller~General that suck
conditions in a patent licence restrict the use of the inverntion by licensees

or the right of the patentee to grant other licences under the patent, or the
patentee refuses to grant licences on reascnable terms, the Comptroller-General
may cancel or medify such conditions or order the vatent to be endorsed with the
words "licences of right". The effect of such an endorsement is that any person
is thereafter entitled to a licence on such terms ag, failipg agreement with the
patentee, are determined by the Comptroller-Gereral.

151. The United Kingdom Board of Trade is at present conducting a comprehensive
review of legislation on monopolies and restrichive practices, but no proposals
or decisions have yet been announced.

152. In the Federal Republic of Germany, Section 20 of the Law Against
Restrictions of Competiticn of 27 July 1957, contains prohibitions against
restrictions involved in the transfer of patents, utility designs and rigkts
relating to the protection of new plant verieties, and the licences to such
rights, and Section 21 of that act indicetes that similar provisions are
appliceble in the field of unpatented technology or know-how. Under Section 20 (1)
of this law, patent transfer and licence agreements are ineffective, in so fav
as they impose restrictions on the transferee or _icersee which go beyord the
scope of patent. (There have already been mentiored (see paras. 133-138, above)
certain types of patent licence restrictions that the statute designates as being
within the scope of the patent grant.) Paragraph (2) of Section 20 sets forth
other restrictions on the transfer or licensing of patent rights which are not
Prohibited under paragraph (l), to the extent that these restrictions do not
extend beyord the duration of the transferred or licensed rigkt; these will be
discussed later in connexion with the effect of antitrust legislation on specific
restrictive business practices (see paras. 155 et seq., below). Under
paragrapb.(E) of Section 20, the Cartel Authority mey grant permission for
restrictive agreements of the type prohibited by paragraph (1), "if tke freedcm
of the transferee or licensee or of other enterprises to carry on business
activities is not unreasonably restricted and competition in the merket is not
considerably prejudiced" by the restrictions. The concluding paragraph (1)

of Section 20 provides that the basic antitrust prohibition and exemptions
contained in Sections 1 to 14 of the 1957 Act remain unaffected by Scction 20,
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153, In Japan, as already indicated (see para. 138, ahcve), certain restrictions
that are within the patent grant are reccgrized as not being inconsistent with
anti-monopoly policy. However, the unreasonable restraint of competition or
unreasonable restriction of business activities on the part of other entrepreneurs,
involving abuse of the patent right, are subject to the ILaw relating to Prohibition
of Private Monopolization and Methcds of Preserving Fair Trade, hereinafter
referred to as the Anti-Monopoly Law. The application of %he Anti-Monopoly lLew
to specific restrictive business practices is set forth below (see para. 156,

et sed.).

154, In the United States, Section 1 of the Sherman Act of 1890 prohibits
combinations, agreements and understandings among competitors which restrain the
domestic and foreign commerce of the United States ard Section 2 of that enactment
prohibits the monopolization or attempted monopoiization of such commerce.

These provisions are in appropriate circumstances applied against the parties to
patent assignment and licensing agreements and subject such parties to both civil
and criminal proceedings instituted by the Department of Justice and to treble
damage suits by private persons who can show that they have been injured by the
restrictive business practices in question. In addition, "tie-in" clauses in
patent licence agreements have been held illegal, not only under Section 1 of

the Sherman Act but also under Section 3 of the Clayton Act; the enforcement

of the latter statute may be either at the hands of the DPepartment of Justice

or of the Federal Trade Commission. A civil suit brought by the Department of
Justice may result not only in terminating the complaircd of restrictions, but in
rendering unenforceable, either permanently or for limited periods of time, the
patents involved in such restrictions. It may also result in requiring the

patentee to issue licences to all applicants upon the payment of uniform

reasonable royalties.

"Tie-in" Clauses

‘

155. The insertion of a provision in a patent licence agreement requirirg the
" icernsee to use patented or unpatented materials supplied by the licensor, or not
to procure such materials from any other source, has, as has already been

indicated, been declared contrary to the patent legislation of the United Kingdom
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and several other British‘Commonwealth countries (see para. 128, above).
Such "tie-in" clauses have also been held or stated to be illegal under the
general antitrust legislation of the United States,, the Federal Republic of
Germany, Japan, and the European Economic Community. However, in the three
latter cases, if the use of the "tied-in" material is indispensable to ensure
the technically unobjectionable exploitation of the Tatent, the restriction

may be legal.

Fixing Resale Prices of Patented Products

156. In Japan, the Federal Republic of Germany and the United States, the

right to designate the sales price at which a manufgcturing licensee may sell
lies within the power of the patentee. However, where such provisions have
been aimed at or resulted in industry-wide price fixing, or are part of a
cross-licensing or multiple licence arrangement, they have been held to violate
the United States antitrust laws. Similarly, in the Federal Republic of Germany
Patent pooling arrangements and compulsory package licences containing such
restrictions may be void.

157. In the Federal Reﬁublic of Germany, the fixing by a patentee or licensee of a
resale price at which wholesalers ané reteilers may sell is possible cnly upon
ccmpliance with Section 16 of the law Against Restricticns of Cerpetition,
authorizing such resale price maintenance fer trade~marked gecds but requiring the
registration with the Federal Cartel Authcrity of agreements fixing such prices.
158. In the United States, a patentee may fix the resale price only of his
manufacturing licensees; the sale of a patented prcduct terminates the seller’s
control over it and exhausts the seller's right to control its resale price.
Hence, in the United States, a patent licensing programme which attempts to
control the prices of wholesalers and retailers contravenes the Sherman Act,
159. In Japan, the patentee dces not, as a rule, have the right to designate

the resale price of a patented article; a patentee or licensee desiring to
designate g resale price must apply to the Fair Trade Commission under

article 24-2 of the Anti-Monopoly Law. The Commission has thus far allowed

such resale price requirements in the case of nine commodities.

/...
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160. In Finland, under Section 12 of the Law on Restriction of Competition,

the Cartel Office can forbid an enterprise from either fixing minimum resale
prices or from suggesting prices unless it is expressly stated that the suggested
price may be urdercut when the Cartel Office deems that such a restraint on
ccmpetition will be injurious to the consumer. The Swedish Law of 1953 to
Counteract Certain Acts in Restraint of Competition, as amended in 1956, forbids
resele price agreements; while the Freedom of Commerce Board mey grant exempbions

frem this prohibition, it has done so in only a few cases.

Restrictions on Sales Territories

161. As indicated earlier, the limitation of a licensee to selling a product
within a particular area of the country is within the patent right. However,
it has been held in the United States that the purchaser of a patented article
in one part of the United States may resell it anywhere in the United States
despite such territorial restriction. Moreover, patent rights granted by a
United States or Japanese patent are only co-extensive with the geographical
limits of the country, arnd do not justify an agreement by a licensee not to
export the patented product from the country, which has been held illegal under

the laws of those two countries.

Royalties for Unused Patents

162. In Japan, Federal Republic of Germany, and the United States, the requirement
of the payment of royalties by a licensee covering patents which he is not using
is not in itself legally objectionable. However, where a patentee coerces a
licensee to accept a licence under one patent on condition that the licensee
accept licences under another patent or a whole package of patents (so—called
"ocmpulsory package licensing"), the scheme may be attacked as beyond the grant of
the patent monopoly and as a violation of the antitrust law.

163. In Brazil, special regulations have recently been issued under the Transfer
of Profits Act, which apply to the use of patents and to the payment of royalties.
In order to receive governmental approval for patent licence agreements, it 1s
rwecessary to prove that the licensee is in fact exploiting the patented invention,
and that the patent is not a mere fiction in the contract, designed to justify the

’pgymnt of royalties.2

"Agsignment and Licence Agreements With Foreign

2/  See also Section 4 below i

Patentees and Know-How Owners
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Cross-Ticensing and Tatent-Pooling Arrangements

26k, Limitation of a licenseets territory or i.oid o ciuretior, the fixing of

his resale price and the limitsiion of his cutput wie L:ropel exercises of the

5

patent power held by individual petentees. Hewever, hee cross-licensing and

volved, diffzicit con: ldzretions obtain,

e

patent-pooling arrangements are
In the United States, it has been judicially rcccegnized vhat cross-licensing or
vatent-pcoling may be necessary to resolve patent conflicts or to ubtilize mutually
dependent or blocking patente: in such circumstances, 'y promote rather than
regtrain ccompetition. Cn the other hdrd, such arrargenents neccessarily involve
co-cperation. emorg competitors that me cad to unreascnuzble restraints of trade
violating the antitrust laws. In any given gltuation, e determination of
antitrust legality therefore requires an examination of the purpose, the power
and the precducte of the parties involved. Accordingly, in meny situations,

ratent pocls and crosg-licences involving price-fixing, division of fields,
suppression of the sale of unpatented prcducts and similar practices have been

held unreasoneble end Lo violate the antitrust laws.

. International Effects of Restrictive Arrangements

165, While most countries do not have laws preventing patent misuse and
restrictive business practices, several countries, as the preceding paregraphs
of this report have shown, have taken legislative, administrative or judicial
action against such restrictive business practices (t kich may involve patent

misuse) as tie-in sals g; the fixing of the resale prices of wholesalers and

retailers and, in scme cases, of manufacturirg licensees; agreements not to
export or not to sell in decgignated areas; ccmpulsory rackege licences;
allocations of territeries; and limitetions of cutput. These laws and decisions

take no account of the demestic or foreign natiornality of the patentees or

licensees involved; the basis of the jurisdiction exevcised by the naticnal

authorities is the existence cf a demestic patent, issusd ty the naticnal

govermment, ard the imposition by the potentee (or the licensee) of restrictions

on the exercise of that patent thab are considered to te cerntrary tc the public

interest or to the policy of the country. Frem the stardpeint of that public
policy, the question of whether foreign or domestic nationals are irvolved in

the patent abuse is usually not a consideration.
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166, There is no international convention or rule of law to prevent national
‘governments from condemning or taking some legal action against abuses of patents
issued by them. On the contrary, the Paris Convention expressly provides that
each rember State may adopt legislation providing for the grant of compulsory
licences in order to prevent abuses in the exercise of patent rights

(article 5, para. A2). The question has been raised at times, however, whether,
as a practical matter, national governments can adequately cope with the problem
of harmful restrictive business practices in international patent licensing
agreements, i.e., agreements where one of the parties or the licensed inventions
are of foreign origin. It is therefore in order to set forth in scme detail two
currently functioning multilateral treaties dealing with restrictive business
practices involving international trade, the Paris Treaty of 1951 establishing
the European Coal and Steel Cormmunity and the Rome Treaty of 1957 establishing the
European Economic Community. Under these two treaties, six countries - Belgium,
Federal Republic of Germany, France, Italy, Iuxembourg, and the Netherlands -
have subscribed to supra-national progremmes for the prevention and control of
restrictive business practices, affecting - though not limited to - patented
articles and processes.

167. The specific restrictive practices against which articles 85 ard 86 of the
Rome Treaty Establishing the European Economic Community are directed are
horizoantal and\vertical (resale) price fixing, whether accomplished directly or
indirectly; the limiting or controlling of production, distribution, technical
development or investment; dividing of markets or sources of supply; tie-in sales;
the application of unequal conditions for equivalent goods or services vig~&-vis
other contracting parties, to the competitive disadvantage of such parties; and,
the fixing, direetly or indirectly, of other conditions of transacting business.
Such provisions are prohibited urder article 85 (1) and (2) of the Rome Treaty
when they involve agreements between enterprises, decisions of associations of
enterprises, and concerted practices "yhich are apt to affect the commerce between
Vember States and ... have as their object or effect the prevention, restriction

or adulteration of competition within the Common Market".

A
/l.!
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168. Under article 85 (3) of the Rome Treaty, the Commission of the European
Economic Community has the authority to exempt from the prohibitions of
article 85 (1) and (2), agreements, decisions or concerted practices
“which contribute to the improvement of the production or distribution of
commodities or to the promotion of technological or economic progress".
However, an exempted arrangement must meet not only this test but three
additional safeguards. The restrictive arrangement:

(a) Must reserve "an appropriate share of the resulting profit to

the consumers" (the concept of "profit" is not limited to that
of price savings);

(b) Must not impose on the enterprises involved restrictions going
®eyond those necessary for the attainment of the sbove described
rationalization objectives; and

(c) Must not enable such enterprises to "eliminate competition inm
_ respect of a substantial portion of the commcdities involved".
169. Article 86 of the Rome Treaty prohibits, as incompatible with the Common
Market, "... the abusive exploitation of a dominant position in the Common Market
or a substantial part thereof by one or several enterprises to the extent that
it is capable of affecting the éommerce between Member States". The practices
which it is recognized may result in such an abusive exploitation of market
Position are, with one exception, similar to those referred to in connexion with
article 85. The basic difference is that the cartel restrictive practices
covered by article 85 (1) are prohibited unless exempted by the Commission under
article 85 (3), whereas the practices of market-dominating concerns covered by,
article 86 are not forbidden unless they amount to an abuse of market position.
170. Both the Coumission of the Common Market and the national antitrust
authorities of the six countries constituting the European Common Market have
the authority to apply articles 85 (1) and (2) and 86 of the Rome Treaty.
However, only, the Commission can grant antitrust exemptions under article 85 (3).
The Commission is given far-reaching investigative powers arnd the power to
impose heavy fines or penalties not only in connexion with its substantive
decisions, but also in comnexion with false information given it or failure to

comply with its investigative requests.
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171. Persons whe wish to hreve their sgreements exempted pursusnt to ariicle 85 {5)
of the Reme Treaty are generally reguired to register such agreements with the
Cormission. To dete thousands of such egreemernts have been filed with the
Cermission, but the Cermigsion hze been very slow in arriving at any definitive

rolicies. The cnly declarvaticn of nceliev that the Commission hag mede with

]

regard to patent licence agreements ig the one referred to earlier in this sectlon
cf the rerort. In addition tc the restrictions already mentioned as falling

within the score of the patent grant and therefore nch prohibited by article 85 (1),
the Cemmission hes indicated that it will not regavd thut articls as prohibiting

an agreement vy the licensor tc grant no cther licences and to refrain from
exploiting the irvention himself, and commitments to ccummunicate unpatented
know-how acquired in the course of exploiting the licensed inventions or to grant
licences on improvererts or on new patent applications. However, in the latter
connexion, reciprocal cross-licenging of patents ard know-how by the licensee

is valid only if it is nct exelusive ard if the licensor has assumed analogous
undertakings.

172, The Commission has not yet laid down its poliéy with respect to the export

of patented articles from one member to another member of the Common Market.
However, considering the underlying objective of the Rome Tresty to break down

21l territorial barriers to trade amcng its member countries, one of the most
important issues pending before the Commission is the extent to which 1t will
authorize corditions in patent licence sgreements preventing the export of patented
articles outside of the tervitory for which the licensee holds a licence.

173. Roughly spesking, article 65 of the Paris Treaty establishing the Ruropean
Coal ard Steel Community covers the same type of restrictive busiress practices

as are covered by article 85 of the Rome Treabty. Similarly, its prohibitions
apply to all agreements, decisions ard concerted practices "ternding directly or
indirectly to hinder, restrict or adulterate the normal operation of competition
within the Ccrmon Market”. The High Autbority of the Community is authorized,
under article 65 (2) of the Parie Tresty, to exempt from this prohibition

specializabion agreements, joint buying and gelling esrrangements and certain

analogous distribution egrecments, if it is satisfied that such arrergements:
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(l) Contribute to a substantial improvement in the precduction or
distribution of the products involved, and are essential to the
achieving of such a result;

(2) Are not more restrictive than is necessary for such purpose;
and

(5) Do not give the interested parties the power to fix prices or

control or limit the production or sale of a substantial part of

the products involved, or protect the parties from effective

competition by other enterprises within the Cormunity.
174. The Paris Treaty provisions cover only two basic commodities, coal ard
steel. The problem of the future rermissible scope of patent licensing agreements
within the Common Market is therefore primarily dependent on the interpretation
of the later Rome Treaty establishing the European Economic Community, which
covers all commodities other than those within the Jurisdiction of the European

Coal and Steel Community.

F, Concluding Observations

175. In evaluating the foregoing national and international developrments with
respect to the control of restrictive business practices, it must be borne in
mind that most of these developments are of comparatively recent origin., With
the exception of the United States and Cénada, the legal developments at the
national level have all taken place subsequently to World War II. The dates of
the initiation of the two international programmes for the control of restrictive
business practices, those of the European Coal and Steel Community and of the
European Economic Commnity, are 1952 and 1957, respectively. Because of this
lack of historical background, the complex nature of the problem, and other
reasons, it is not possible to say how effective has been the enforcement of the
policies against rmonopoly and restrictive practices laid down in the various
nationel and international measures. It is clear however thet, for the effective
enforcement of these policies, a large number of trained personnel armed with
adequate investigative powers, and appropriate legal sanctions, are required.
176, While some under-developed countries, such as Mexico and Argentine, have in
the past adopted general antitrust measures, there is no indication that such
measures are currently enforced. Brazil has more recently adopted new antitrust
legislation, and Australia has under consideration the adoption of such legislation.
However, the bulk of the countries with antitrust legislation are irdustrial

countries. If, as is the fact, the industrial countries find difficulty in putiing
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into practical effect the general legal standards formulated in their national
antitrust legislation, even more difficult& will be encountered by the under-
developed countries. While these difficulties should not deter developing
countries from adopting antitrust provisions which might reducehor counteract the
restrictive abuses, 1t seems more appropriate to conditions in developing
countries to favour measures for the screening and regulation of assignment

and licence agreements (see below, Section L).

1I77. In this connexion, another problem arises regarding agreements for the
licensing or transfer of unpatented technology ("know-how"). Such agreements
may contain restrictive conditions that are contrary to the national public
policy. It is also recognized that the same type of restrictions mey be present
in know-how licence agreements as are to be found in patent licence agreements.
This suggests that any examination of restrictive business practices in
connexion with the transfer of technology to under-developed countries is
necessarily incomplete if it confines itself to the consideration of patents
and, ignores know-how.

178. There are, however, special problems and difficulties with respect to
know-how. The economic and legal considerations relevant to restrictions placed
on the use of know-how have not received as intensive exploration as has been
the case with respect to similar restrictions imposed in connexion with the
utilizetion of patents. Also, national governments have a better legal basis
for coping with patent licence restrictions, because a patent is a privilege
granted by the State, the limits of which are expressed by the claims and
specifications of the patent, and on the exercise of which the State can impose
conditions. In the case of know-how, governments are dealing with a type

of private property, the legal status of which is subject to considerable
uncertainty and the economic nature of which it is difficult to define with
precision. This issue as well as the various aspects of governments?
regul;tion of patent and know-how assigmnment and licence agreements are

further discussed below in Section 4.
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3. PUBLIC USE OF PATENTED INVENTIONS

179. The preceding sections have discussed how national patent legislation
through compulsory working and licensing provisions, deals with the problems of
non-use and misuse of patents. These provisions reflect a wide-spread public
interest in the proper ard effective utilization of inventions (as does the
exclusion from patentability of certain items affected with a special public
interest (see Chapter 1.3)).

180. This section will deal with other legal provisions designed to serve this
interest by bringing about the use, by governmental agencies or by persons
other than the patentee, of patented inventions, without necessary reference

to whether the patentee is himself working the invention. )

181. The two most common methods for throwing open patented inventions to use
by others than the patentee are: (a) compulsory licensing o¥ patents to
interested parties and (b) the expropriation of the patented invention by

the Government, with or without the possible consequence of placing the invention
within the public domain. In both cases, there arises the issues of the
compensation to the patentee and of the administrative or judicial mechanics

and authority for determining such compensation.

182. National Iaws differ as to the extent to which, and the legal procedures

under which, Governments will be entitled to the use of patented inventions.

Thus, the policy of the United Kingdom has been to limit the governmental
authority to use inventions to wartime periods and to the purpose of maintaining,
controlling and regulating supplies and services essential to the well-being of

the community, thelr equitable distribution and their avallability at fair prices.
Efforts to give the Goverpment similar powers under peacetime conditions have

been unsuccessful. Thus, a recent United Kingdom report has concluded that, in
normal times, Government departments should be in the same position as any ordinary

manufacturer and, if unable to come to terms with the patentee, should apply for

a compulsory licence.ég/

39/ United Kingdom, Final Report, op. cit., paragraphs 56~91.
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183. On the other hand, a recent Indian report has recommended that existing
governmental powers to use patented inventions should be expanded, so that all
Government departments, and public corporations run by the Government, would be
empowered to use patented inventions on the payment of reasonable compensation
as determined by a special statutory procedure, without need to resort to the
general procedure of application for compulsory licence.ﬁg/

184. National policies differ, not only as to the circumstances under which
Governments may use patented inventions, but as to the nature of the public
interest which justifies the compulsory licensing or eipropriation of patented
inventions and as to the procedures employed in connexion therewith. As will
be seen from the ensuing summary of national legislation, the public interest
which justifies compulsory licensing or expropriation measures may relate to
such diverse matters as the national defence, public health,éi/improvements in
the balance of trade of the country, development of special resources available
in the country or industrial development in general. An examination of these
different rules indicates that compulsory licensing or expropriation are
considered as special alternatives, used only in exceptional situations. The
basic concept of the patent system is that the patent owner - i.e., the inventor
or his assignee or licencee - is ordinarily in the best position to assure the
most effective exploitation of his invention. Compulsory licensing or
expropriation can be effective only where the patented invention is ecritical to
the production of a commodity and the industrial development in question is not
dependent also on unpatented technology or other resources within the control of
the patentee. The need of a country for a patented product or the utilization
of a patented process must be weighed against the possible deterrent effect that
compulsory licensing or expropriation may have on the pétentee‘s incentive to
engage in further inventions or to invest in the industrial exploitation of his

technology.

Lo/ Indian Report, op. cit., paragraphs 168-1Th.

41/ As will be seen, public use of patents in the food and drug field function
- as an alternative to the exclusion of this field from patentability
(see Chapter 1.3 above).

/oe.
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185. Varicus Provisions for compulsory licensing or expropriation of patents
in the public interest are summarized in Annex D, Synoptic Table of Major
Frovisions of Patent Legislation in Selected Countries (column 7). However,
some provisions of special interest, which were set forth in the Governments'
replies to the tuectionnaire, will be mentioned here.

186. In Czechoslovakia, in cases where the patented invention has & particular

importance for the 3tate, such as defence, wnd no agreement on licensing
conditions has been reached between the enterprise needing the invention and

the patentee, the Office for Patents and Inventions ray decide to allow the State
to use the invention without the consent of the patentee. If there is no
agreement between the parties regarding compensstion, that icsue is decided

by the Courts.

187. The legal provisions in the §g§ndinavian countries are of special interest
in view of the revisions suggested by the Nordic Committee. In Denmark, there are
no provisions regarding compulsory licensing or general grounds of the public
interest (as distinguished from non-use of patents). In Finland, if an invention
proves to be such that the national interest requires its immediate use by the
community, the patent may be expropriated by the State for public needs

(Section 25 of the Patent Act). The expropriation may cover all rights deriving
from the patent or be restricted to the right to use the patent for the needs

of the State itself. In additicn to the possibility of expropriation, if the
invention is of general usefulness, it can be ordered to be made generally
available to the public (Section 35 (2) of the Patent jct). The power both to
expropriate an invention and tc order that it be made freely availzble to the
public is vested in the Government, and reasonable ccrrenzztion muet be paid to
the patentee by the State in both cases. If no agreement is rescked a3z to
compensation, the patentee may institute judicial proceedings azcinst the State
to determine the compensation (Section 36 of the Patent Act). Ia Lorusy,
compulsory licensing mey be granted tc the Government under the expripriat
provisibns of Zection 8 of the Patent Act, irrespective ol whether the rotentee is
working the invention. .Under these provisions, it is alsc possible for the
Government to authorize private utilization of the patent at its expense. In

Sweden, under Section 17 of the Patent Act, the Gevernment mey decide that an
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invention shall be free fer use by the general public or by the State,
notwithstanding any patent. In such a case, however, the patentee 1s guaranteed
full compensation, to be determined in the last instance by the Courts. The
preliminary report on Nordic patent legislation (prepared by a committee
representing Denmark, Finland, Norway and Sweden) proposed to permit compulsory
licensing where, in the public interest, there are weighty reasons for such
action. This proposal is of special significance in view of the Nordic
Committee's recommendation to allow the grant of patents for foodstuffs and
drugs, and terminate the present exclusion from patentability under the national
laws of the four countries. It indicates that, in the case of inventions
relating to foodstuffs and medicines, compulsory licensing provisions are
considered by the Committee as preferable to non-patentability.

188. In El Salvador, article 12 of the Patents Act provides that patents may

be expropriated on grounds of public utility, subject to the payment of
compensation. This applies when the unrestricted use of the subject matter

of the patent is likely to create an important new sector of national economic
resources, and the patentee refuses to allow the exploitation of the patent in
the country although this is feasible.

189. In the Federal Republic of Germany, the patent law requires the granting of

a compulsory licence in the public interest. The public interest must be
affected to a considerable extent before a compulsory licence may be justified.
The Government's reply mentions that in recent years only a very small number
of compulsory licences have been granted, as in most cases voluntary agreement
is reached by the parties. However, in the following cases, the courts have
decided that the public interest justifies the grant of a compulsory licence:
(a) supply of urgently required raw materials; (b) the need for free use of
highly valuable material for scientific purposes; (c) avoidance of plant
shut-down or large-scale dismissal of employees; (d) higher standards of safety
and better hygienic conditions in plants.

160. In France, there has been in effect since 1953 a special licensing system,

in the interest of public health, relating te pharmaceutical processes and

products. These provisions are applied when the products involved are not at

the disposal of the public in sufficient quantities, do not possess sufficient
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quality or are sold at too high prices. In this case, a special licence
("License spéciale") may be granted by the minister in charge of industrial
property, upon the advice of a special commission. The commission is empowered
to fix the rate eof royalties, as well as other provisions of the licence.

191. In Hungary, patents are worked primarily by State enterprises and State
organs. The working of patented inventions required by economic needs of the
nation may, therefore, be achieved by instructions of superior governmental organs,
such as the decree of the competent minister, without recourse to a compulsory
licensing procedure. While the working of inventions is enforced by administrative
broceedings without any need for court decision, the adequacy of the compensation
is determined by the courts.

192. In India, Section 23 CC of the Patents and Designs Act, 1911, authorizes

the Comptroller of Patents, on the application of any interested person, to
grant licences under patents relating to (a) substances capable of being used

as foeds, medicine, or inseeticides or in the production of such products, or

(b) processes for producing such substances, or (c) inventions capable of being
used as part of surgical or curative devices, unless it appears to him that
there are good reasons for refusing the application. In settling the terms of
licences under this provision, the Comptroller is required to endeavour that the
products in question be available to the public at the lowest prices consistent
with the patentees' deriving a reasonable benefit from their patent rights. With
respect to patents on substances er processes other than those mentioned above,
if the Central Govermment is satisfied that it is expedient or necessary in the
public interest that a licence thereunder be granted, it may notify to this
effect in the Official Gazette, whereupon the same provisions apply as in the
case of focds, medicine and insecticide, to the extent they can be made
applicable. However, over a recent five-year period twenty-two compulsory
licences were requested en grounds of public interest relating to food and
medicines, and only one granted. .

193. In Israel, Section 21 of the Patent Ordinance provides that any interested
person may present a petitien to the Registrar ef Patents alleging that a
reasonable requirement of the public with respect to a patented invention has not

been satisfiled and asking for the grant of a compulsory licence or, in the
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alternztive, for the reveccation of ths petent. If the parties <o 2wt come to

W
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rrangement between themselves,; th: petition is veferred Ty the Fagistray

a
to the Court. I it is proved to the zwticfaction o1 the Touvrc that e
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tig
reasonzble requirements of the public with refevence to thz patentcd lnvention

have not been satisfiéd, the patentee mey be orderel by the Court to goant
licences on such terms as the Court may think just. If the Court ic ol the opinlon
that the reascnable requirements-of the public will not be saticfiedld by the
grant of 'licences, the patent nay be revoked by order of the Court. There arc
under consideraticn provisions for making available to the public, under a
compulsory licence, ratent righte relating to the production of foud or medical
products.

104, In Japen, if the working of & patented invention is particularly desired
from the viewpeint of public interest, snyone desiring to werk that invention
mzy, after cbtaining the approval of the Minister of Tuternational Trade and
Industry, consult the patentee or exclusive licensee for the latter's consent

to work the invention. If no agfeement is reached, the Minigter of International
Trade end Industry may order that s licence be given by the patentee cr the
exclusive licensee.

195. In the Republic of Korez, when a petented invention is considered to be

useful in the national defence or public interest, the patent rights may be
limited or expropriated by the Government, and the invention may be worked by
the Goverrment or by any other person licensed by the Government. The Government
or the licensee, as the case may be, is required to pay compensation.

166. In the Netherlands, the granting of compulsory licences is provided for Dy
articles 34 and 3L A of the Patent Act, which specifiesc public interest,
national d=fence, and the interest of domestic industry ag grounds for granting
ccmpulcsory licences.

197. In the Philippines, compulsory licences may be granted to any person if

+he patented invention relates tc food or medicine or is necessary focr the public
health or public safety.

228, In Polard, a compulsory licence may be granted if the working of the
ipvention is necessary for the national defence or the implementation of the

economic plans of the State.

/
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199. In the Republic of South Africa, Section 48 (1) of the Patent Act provides

that, where a patent is in force in respect of a substance capable of being
used as food or medicine or in the production of fecd or medicine, or & process
for producing any such substance, or any invention capable of being used as,

or as part of, a surgical or a curative device, the Commissicner may, on
application made by any person interested, grant a licence on such terms as he.
thinks fit. In settling the texms of licences under this provision, the
Cormissioner is asked to endeavour to secure that food, medicines, surgical and
curative devices shall be available to the public at the lowest prices consistent
with the reasonable advantage that the patentee is supposed to derive from his
patent rights.

20C. In the United Kingdom, the Comptroller-General of Patents is authorized
under Section L1 of the Patent Act 1940 to grant an applicant a licence under a

patent relating to a substance capable of being used as food or medicine, or in the

production of food or mcdicine, or a process for producing such a substance, or any
inveution capable of being used as, or as part of, surgical or curative devices.
Such an application may be made and the licence granted at any time after the
sealing of the patent. These provisions replaced prior legislation which had
excluded food and medical products from patent protection.——

201. In the Soviet Union, compulsory licensing is provided for in the event an
invention is of particularly great importance for the State but an agreement is
not reached with the patentee for the assignment of the patent or for its
licensing. In such a case, the patent may, bty decision of the Council of
Ministers of the USSR, be compulsorily purchased by the State or an appropriate

organization may be given permission to use the invention; payment to the

patentee is also provided for. In practice, however, there are no cases where

the Government of the USSR has used its right of compulsory purchase of a patent

or its right to acquire a licence. .
202. In the United States of America, the use of patented inventions by the

Government is governed by statutory provisions relating to specific situations,

Lo/ This is the same development that 1s envisaged by the Nordic Committee in
its draft law. See paragraph 187 above.
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such as the national security provision of the Patent Act of 1952, the Tennessee
Valley Authority Act and the Atomic Energy Act. The last-named provides that,
as to patents applied for before 1 September 1964, the Atomic Energy Commission
may declare any patent covering an invention or discovery of primary importance
in the atomic energy field to be affected with the public interest. The
Commission is thereupon empowered to licence such a patent, making provision for
a reasonable royalty to the patent owner. No such compulsory licences have been
issued under the Atomic Energy Act. In addition, the United States reply
points out that the patent law provides that injunctive relief for patent
infringement te granted in acccrdance with the principles of equity. Therefore,
the ccurts have denied injunctive relief fcr ratent infringement where public
health and safety demand that the infringing use be continued, and left the
ratentee with the remedy of damages only.

203. In Yugoslavia, a patent may be expropriated if this is in the public
interest, which is determined by the Council of Prodvcers of the Federal People's
Assembly. ,

204. In Canada, the report of the Commission on Patents of Invention&é/deals with
the issue whether inventions intended for or capable of being used for the
preparation or production of food or medicine should be subject to special
compulsory licensing provisions and answers this question in the affirmative.

It recommends the adoption of a provision similar to those in effect in India

and the United Kingdom. ’

43/ op. cit., pp. 93 et. seg.
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4. ASSIGNMENT AND LICENSE AGREEMENTS WITH FOREIGN PATENTEES
AND KNOW-HOW OWNERS

A, Patented and Unpatented Technological Know-How

205. Agreements to assign or license patents are in the rain governed by the
general contract law of the country, and not by national ratent legislation.
However, as has been pointed out in Section 2 above, restrictive conditicns in
such agreements are, in those countries which have such legislation, governed by
the antitrust law or, in a few cases, by the patent statute.

206. In addition, under the patent laws of many countries it is required, as a
condition of the patent assignment or license being valid as against third persons,
that it be in writing and registered with the appropriate govermment office,

i.e., Patent Office, Office of Industrial Property, or the Ministry charged with
supervision of patent matters.

207. The supply of technical know-how to enterprises in developing countries is
not limited to patent assignment and license agreements. In fact, the traansfer of
patented or unpatented technical know-how may be accomplished through a veriety

of types of agreements. Among the most common, are license agreements under which
the licensee is granted certain rights to manufacture and sell products utilizing
inventions, processes, technigues and other industrial property rights of the
licensor. Other agreerents for the supply of know-hcw may be embedied in
agreements for the supply of technical services; engineering ard constructicn

contracts; management contracts; sales service contracts; trademark licenses;
distributorship agreements; and contracts for the rendering of financial advice

o

and assistance.mﬁ/ In practice, these arrangements seldcom fail into neat

categories. Their common link is their function of providing access to
information and expertise embodying the accumulated experience, eixperirentation
and research of the know-how owner.

208, Know-how agreements are thus not necessarily restricted tc the traunsisr o

)

rights to patented inventions. In many cases, such agreements way involve

hh/ For a detailed discussion of these arrangements, see Chapter I, Contractual

- devices Tor the transfer of technical and maragerial krcw-how Ircn
enterprises in industrialized countries to enterpri§es in un@er-deyelgped
countries, in "The Promotion of the Intfrnat;onal Flow of Pglvate Capital,
Further Report by the Secretary-General® (B/3Lk9C, 18 Nay 1961).
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unpetented formulae, processes and blueprints, trade secrets and other forms of
industriel property which are as, or more, important to the licensee than the
licensor's patent rights. Frequently, the agreements will involve the transfer of
know-how through the rendering of services by technical or managerial personnel
vho have accumulsted the necessary skills cor experience. Agreements providing
fcr the transfer of unpatented know-how may, in certain cases, replace pabent
Jicensing and assignment where the enterprise possessing the know-how is willing
to mexe it available, tut feels that the national patent legislation or other
circumstances invelved in doing business in a specific country, make eatent
licenses or transfers unsafe. The prcblem has been pointed out in scme of the
government replies (see paras. 94, 95 atove).

209. The relationship between patented and unpatented know-how is of importance,
particularly in the light of the freguent experience that the information
concerning patented inventions which is disclosed and available for general use
through the publication of the claims and specifications of the patent, and in
other technical publications, is, in most cases, not sufficient to enable third
persons tc work the invention, unless the latter also has access to the
complenentary - unpatented - know-how. In this situation, two different
assumptions may be considered: (a) that the paténtee will pass on his secret
kncw-how cnly where it is assured of patent protéction or (b) that the patentee
ig able to perfect his control over his - patented and non-patented - technology
even in the absence of patent legislation, through the terms of his license
sgreement with the user. The respective economilc implications of these two
assumptions are discussed in Part Two, Chapter IV below.

£21C. Patents and other forms of industrial property, such as trademarks,
copyrights and designs, are the subject of national and international measures
of legal protection. On the cther hand, international instruments dealing with

industrial property generally make no mention of unpatented know-how. Very little

is definitely known concerning the protection afforded know-how under rational

, particularly as related to the question of the wrongful appropriation,
It is, of course,

laws
misuse or unauthorized use of know-how by third persons.

tc point to the contract tetween the licensor and licensee as the main

se parties, but the

rocsible
1 instrument governing the relationship between tho
es not afford protection as against third parties.

lega

contract usually do

v
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211. An interesting attemptﬁi/ has teen made to base the legal protection granted
to unpatented know-how on the general protection afforded under national legal
systems against acts of unfair competition. This leads to the further suggestion
that the unfair competition provisions of the Paris Union Convention

(article 10 bis) may be applicable to know-how agreements, thus providing an
international approach to the problem. While such an approach is of conciderable
interest and may be of some utility, it does not provide a satisfactory solution
of the problem. In view of the important role that unpatented know-hcw plays

in the transfer of technology to developing countries, 1t is considered essential
to define it and provide for its legal protection,—' in a way that will take care
of the special needs both of the developing countries and of the know-hcw owners.
This may be accomplished in connexion with the revision of appropriate national
and international measures relafing to patents and other forms of industrial

Property.

B. Govermmental Incentives

2l2. The governments both of industrialized and of developing countries can play
an important role in encouraging the transfer of patented and unpatented know-hov;
from industrialized to less-developed countries. This may be achieved through
administrative action, by granting special benefits and privileges in connexicn
with know-how arrangements which receive official approval.ﬁz NMost cf the
measures adopted by the govermments of developing countries for the purrose of
encouraging such patent and license and transfer agreements, involve the

relaxation or avoidance of otherwise applicable exchange controls and the

45/ Stephen P. Iadas, "Legal Protection of Know-How," The Patent, Trademerk and
Copyright Journal of Research and Education, Volume T, Number 4,

(1963), p. 397.

L6 Some ideas in this connexion have been prorcsed by the Econcmic Commicsion for
Europe (see documents E/ECE/Trade/89, and E/ECE/Ifrade/100), ard its id Hoc
Working Perty on Contract Practices in Engineering considered a medel form
of contract relating to sale of know-how.

EZ/ For & detailed discussion of these incentive measures, see "The Promction cf
the Internaticnal Flow of Private Capital, Iurther Report by the
Secretary-General," E/3492.

[oes



provision of tax incentives. Cther measures having the same purpose are
guarantees against expropristion and assurances concerning the employment of
foreign technical and manegerial personnel. These measures may be a part of the
generally zppliceble tax, exchange control or labour laws of the country, or they
ray form part cf legislation specifically relating to foreign investments. In
nearly every case, administrative acticn in the form of screening and approval
Ty the goverrment is required before the incentives are made available.

213. A few industrial countries have reporfted the existence of goverrmental policies
calculated to encourage the dissemination of their techmology to developing
countries, Thus, the laws of the Pederal Republic of Germany, dJapan, Switzeriand
and the United States provide investment guarantees for their nationals who are
engaged in the export of patented and other technical know-how.

21h, The Federal Republic of Germeny states that, in many treaties for the

premotion of investments concluded by it with developing countries, patents are
considered property rights and protected as such.

£215. Japan provides that the transfer of inventions and know-how from Japan to
other countries may e protected under the Export Insurance Taw. This law aims at
corpensating, among other export risks, any loss incurred by the suppliers of
technigues and technical services resulting from their irability to collect the
remuneration stipulated in their contracts. Japan.also provides that the exporters

£ patented or other know-how may deduct, from their taxable inccme, 50 per cent

c O
o

the proceeds arising from such export. (See Special Texation Measures lew,
arts. 2Ll-3, 55-3).
216, Switzerland, in the Federal ILaw of 26 September 1958, provides for

@

. . . . . ; £ ical
veranbees against risks incurred in connexion with the exportation oi technic

f="

0

knowledge.

g i i sistance
£17. The United States provides investment guarantees under the Foreign Assi

Act of 1961, as amended. This inciudes guarantees in connexion with the licensing
of "patents, processes, Or techniques," against the payment of royaltles. The
specific risks covered by the guarantees are: inconvertibility of foreign

currency receipts into dollars, loss through expropriation or confiscation, and
loess from demage o physical assets caused by war. The guarantee programme 15

administerad by the Agency for International Tevelepment. The agency requires

Jun.
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the investor to furnish 1%, as part of the gusrantee application, with a copy of
the licensing agreement, and must be satisfied with the reasonableness Loth of the
rate of royalty and of the estimated royalty payments.

218, The Soviet Unicn states that it renders technical agssistance to under-

developed countries "on the basis of bilateral inter-governmental agreements, or
through the United Nations". The policy of the Soviet Union is to give this
assistance, including the granting of licenses to use Soviet inventions, free of
charge; ncot to lay down any conditions in respect of sales of products and not
to insist on exclusive rights of any kind to purchase products; and not to
Participate in the ownership or management of the undertakings built with the
help of such assistance.gﬁ/

219. Several developing countries have adopted special tax and other measures in
order to encourage the local absorption of foreign technology, through assignment
and licensing agreements relating to patented and unpatented technological
know-how.

220. The Israeli reply indicates that Israel seeks to promcte the receipt of
Patents and know-how as investments from abroad and at the same time to
encourage the transfer of knowledge to other developing countries. Vhile the
latter is effected chiefly through the government's technical assistance
brogramme, the transfer of patents and know-how to Israel is prcmoted by the
Incouragement of Capital Investment Iaw of 1959, under which foreign know-hotr

estor may enjcy special

may dqualify as capital investment. In such cases, the invest

tax benefits and transfer guarantees., If the know-how takes the form of the

ct
l__.:
D

[eh)

services of foreign technicians, the salary of such technicians may be enti

tc special tax rates.
221. In the Republic of Korea, article 16 of the Foreign Investment Incouragemert

Law of 1960 provides that, in the event a registered foreign investor or Korean
national desires to conclude contracts with a foreign naticual for the transfa

patent or other technological rights, the contracts must be subtmitted for spproval

to the Chairman of the Economic Planning Board. Upon the arprovel of the contract,
the remittance of the ccmpensation due the foreign national under the
is permitted. Article 20 cf the law provides for the reduvction or verission of

taxes upon the payments made pursuant to such contracts, as Tollows: T

48/ see also above, paras. 92, 93.
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ccupensation is exempted from income tax or corporation taxes for a period of
five years from the date when the contract was signed; the amount of such tax
is reduced by two-thirds for the next two years; and the amount is reduced by

crne-third during the eighth year.

C. Applicable Government Regulations

~roy

«Z2. In many countries, btoth industrialized and under-developed, the terms and
conditions of patent assignment or license agreements, whether they involve
ngtionals or foreigners, are nct subject to governmental supegvision. On the
cther hand, the tendency of many countries is to examine the terms of assignment
or license arrangements for the supply of patented and unpatented technological
know~hcw in the light of their probable effect on local private and public
interests, and to take appropriate steps to eliminate actual or pctential
disadvantages to such interests. As a practical matter, this means that the local
goverrment indicates to the enterprise supplying the know-how that an agreement
which Tails to meet official standards will have to te revised before the necessary
approvel or desired incentives will be granted.

203, One obvious area of potential abuse by the know-how supplying enterprise

is the charging of an excessively high royalty or fee. Thus, govermment

approval of terms of agreements between foreign patentees and domestic licensees
or assignees is required mainly in connexion with the reasonableness of royalties
and the transfer abroad of royalty payments, and is usually part of the general
administrative machinery for regulating foreign exchange. It 1s, of course,
exceedingly difficult for a governmental agency to ascertain in each case what
constitutes a fair rate of payment. One way of treating this difficulty is to
take the approach of fixing maximum rates of compensation and adopting certain
basic rates which will be applied unless some extraordinary benefit to local
interests justifies an exception. Thus, the Qovernment of India has adopted &
ceiling royalty rate of 5 per cent which can be exceeded only in exceptional
cases.

2ok, In Brazil, new regulations have recently been issued under the Tr

ansfer of

Frofits Act, which relate to the use of patents and the payment of royalties.
ased.

Ju

These regulations do not specify the system of control or payment, but are b
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on the policy of conserving foreign exchange. Thus, when the license agresment
is based exclusively on unpatented know-how, it is necessary to ascertain whether
the know-how is actually needed, that is to say, whether there are not in Brazil
technigues and specialists capable of taking the place of the fereign technical
expertise. Similarly, if the agreement involves the exploitation of a ratent,
1t is necessary to ascertain whether the patent is currently being applied in
Brazil, whether its exploitation is useful to Brazilian industry, and whether
the Brazilian licensee is in fact exploiting the patented invention. The
Govermment of Brazil advances the following explanation for these regulations:
"The purpose of this is Lo ensure that the patent is not a mere fiction in

the contract, designed to justify the payment of royalties. Although it is in
general use all over the world, the system of royalties affects the under-
developed countries more than others, since they do not. possess the facilitiles
and the experts, and hence have to accept restrictions and obligations of an
economic character, some of them prejudicial to the interest of the country.
225, In China, under the Patent ILaw, aliens and nationals are required to apply
to the Patent Office for approval of the terms of patent license and assignment
agreements.

226, In Cuba, the transferability abroad of royalty payments for the use of
patents is governed by the law regulating the export of foreign currency.

227. In Czechoslovakia, the approvel of the Ministry of Foreign Trade it needed

in connexion with licenses and similar agreements vwith foreigners regarding “the
use of inventions and patents. The regulations relating to foreign exchange are
applied to such agreements.

228. In France, the general provisions governing foreign exchange apply tc patent
agreements, but the practice in this connexion is described as literal.

229, In Hungary, it is required that an application be made to the Ministry of
Foreign Trade for approval of the terms of agreements betweern forelgn patent
owners and their domestic licensees. The transfer abroad of royalty paymerts Tor
the use of foreign patents and know-how is governed by the general provisions of
the foreign exchange regulations.

230, In India, the provisions of the Industries (Tevelopment and Regulation) Act,

1951, which regulates the establishment of industries in India, and of the

[ens
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Foreign Exchange Regulation Act, 1947, which regulates the remittance of
royalties and other rayments abroad, are pertinent. According to these

provisions, rayments of royalties abroad cannot be made without first obtaining

the written permission both of the Central Government and of the Reserve Bank

T India

O

N

31. In Ireland, there are no special provisions restricting agreements with

oreign patentees. Hewever, under the Exchange Control Act, 1954, the

'dl—h

permission of the Minister of TFinance is required for the making of any payments

tc persons resident outside the Sterling Area. No specific provisions therein
are applicable to royalty payments, application in respect of which may be
approved by a bank, save in certain cases which must be submitted to the
Department of Finance for consideration. However, the exchange control practice
in regard to royalty payments under patent agreements is described as liberal.
232, In Israel, foreign exchange control regulations (Regulations 12A and 4C

of the Defence (Finance) Regulations, 1941) govern the terms of agreements by
which foreign nationals license or assign their domestic patents. According to
these regulations, it is illegal for an Israeli resident to enter into such
agreements unless approval is received from the Comptroller of Forelgn Exchange,
who is an official of the Treasury. This approval is granted only after a
competent authority has expressed its opinion on the necessity of the agreement
and on ite terms. TVhere an agreement involves the licensing of patents to be
vhilized in industry, the Comptroller of Foreign Exchange seeks the advice of the
Ministry of Commerce end Industry, and specifically of the Chief Engineer of
the Ministry, who acts upon the recommendations of the officers in charge of the

espective industrial branches. In the usual case, the decision as to the amount

k3

of royalties is left to the parties concerned. However, 1n a few cases the Chief
Engineer has refused to reccmmend approval of an agreement due to the excessive
rste of royalties provided in the agreement. The transfer of royalties abroad 1s

not limited, except in cases where the product produced under the agreement 1s
not considered to be of importance to the econcmy of the country. In such cases,

the royalties are paid into a special bank account or used within the country.

Wil

However, even in the last mentioned cases the transfer abroad of royalties will

he permitted if the licensee exports the patented product.
. /...
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233. In Ttaly, there are ro provisions requiring goverrment approval of agreements
to assign patents or grant licenses. However, under the general law governing
currency transfers abroad, proof is required that the currency transfer i1s made
in fulfilment of a normal contract of license or assignment.
234, In Japan, agreements with foreign nationals to license or assign their
domestic patents must be approved by the Govermment after consultation with the
Foreign Investment Council, of which the Minister of Finance is the director.
The Council consults the Ministry of Finance, the Ministry of International Trade
and Industry, the Science and Technology Agency, the Bank of Japan and other
ministries and offices concerned. Approval of a patent license or assigmment
agreement is conditioned upon its meeting the following requirements:
(a) Tt has no adverse effect on the development of Japan's economy,
especially from the viewpoint of the balance of payments and the development
of important industries;
(b) The royalty payment is on & proper level in terms of the importance of
the licensed technology to the economy.
The transfer abroad of royalty peyments pursuant to agreements approved by the
Foreign Investment Council is allowed without any further permission from the
Office of Foreign Exchange. Vhen the royalties are to be received in local
currenoy (YEn) within a period of less than one year, the agreement is not required
to undergo the procedure set forth above but may be approved by the Bank of Jarpan,
in consultation with the Ministry of International Trade anrd Industry and the
Science and Technology Agency.
235. In Mexico, the assignment of rights conferred by a patent is governed by the
formalities established by the civil law. The approval of patent agreements is
the responsibility of the Directorate-General of Industrial Property, and no
distinction is made between nationals and foreigners. However, the control of
royalty payments under patent agreements and the transfer abrcad of such royalty
payments is vested, not in the atove-mentioned Office, but rather in the
Secretariat of Finance and Public Credit. There are nc restrictions regarding
the transfer abroad of royalties for the use of patents and know-how.
236. In New Zealand, there is no express limitation on the amount of royalty

Payments for the use of patents and know-how, but there are limitations, based
/
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+3 o ~ i SR 3 :
ocn thne conservation of the countryls Toreign exchange, on the transfer abroad
of such vayments.
Sz - 1,3 e st . .
237. In Pakistan, the prior permissicn of the State Bank of Pakistan is required
re entering 3 ; y i
ktefore entbering into a contract for the payment of royvalties to non-residents.
The royalty terms are examined and arproved by a special Committee. Cnce these
Terms are examined and approved by the Committee, remittances abroad are allowed

T ) ot I .
ty the Bark of Pakistan in accordance with those terms and subject tc such

0

cnditions as the Committee may have laid down.

3. In
1

>

J
AN

Pcland, there are nc special provisions relating to agreements to license
n

O
s

assign patents. However, the Invention Law of 1962 reguires that such

reements be entered into only with enterprises authorized by the Minister of

)
s}

Fcreign Trede.

239. In Scuth Africa, the transfer abroad of royalty payments is not limited,

Trovided the terms of the agreement have been approved by the exchange control
authorities.

2L0. In the Union of Soviet Socialist Republics, licensing agreements and

agreements for the sale of patents may be concluded in respect of inventions
already patented in the USSR or those for which patent applications have been
filed. The provisions of the law on foreign trade transactions and on foreign
trade monopolies are applicable to such agreements. A foreign pratentee may

not conclude such agreements with every Soviet organization of citizen, but only
with organizations that are given the right to conclude foreign trade agreements.
This includes both the Fxport and Import Enterprise "Iitsenzintorg”gg/ and other
foreign trade enterprises. The validity of such agreements depends upon their
being registered with the Committee on Inventions and Discoveries of the Council
of Ministers of the USSR. Nc limitations on the amount of royalty payments for
the use of foreign patents and know-how or c¢n the transferability abroad of such
vayments are provided for in the legislation of the USSR or exist in practice.

2Li. In the United Arab Republic, there is no law regulating agreements by which

foreign inventions can be purchased or used locally. However, the approval of the

Lo/ "ILitsenzintorg" is an independent economic organization enjoying the rights

T of a legal entity and operating on a commercial basis. Its purpose is to
provide for the sale of patents on Soviet inventicns and their exploitation
ebroad, the purchase of foreign patents and the licensing of their
exploitation within the USSR, and the sale and purchase of technical

documentation. ’
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Ministry of Industry is required, which will be granted after studylng the
specific terms of the proposed agreement. The approval of the Ministry of
Industry carries with it approval of the transfer abroad of the royalty payments
brovided for in the agreement.

2h2, In Yugoslavia, agreements between Yugoslav enterprises and foreigners with
respect to patent rights and licenses have to be approved by the Secretariat for

Industries of the Central Fxecutive Council.
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PART TWO: EFFECTS OF PATENTS ON THE ECONCMIES OF
UNDER-DEVELOPED COUNTRIES
Introduction

243, General Assembly resolution 1713 (XVI) under which this report is prepared
is entitled: "The Role of Patents in the Transfer of Technology to Under-
Ceveloped Ccuntries”, and it is in this context that the econcmic impact of
the patent systen: is being discussed. 1In placing the question within this
rarticvlar context, it becomes necessary to maintain a prover perspective.

In the develorment of under-developed counﬁries, the transfer of technclogy 1s
oniy one of several essential elements taking its place alongside such other
factors as financing, trade and the development of human and natural resources,
as well as the develorment of a country's indigenous technological resources.
While it is important to realize that the transfer of technology is only one Of
& number of elements in economic development, we must at the same time not neglect
the Tact that this element mey be closely intertwined with the other elements,
and an improvement in the flow of technology to under-developed countries may
2lso have a favcocurable impact on these other elements.

2Lhl, Fven within the single field of transfer of technology, the role of

patents is obviously limited by the fact that patented knowledge is only a
rart of the total technological knowledge which should flow to under-develcped
countries. While it is difficult, in the absence of more detailed

knowledge and concrete studies which may be hard to devise, to be very precise
or even ccmpletely certain in this regard, the weight of the available evidence
is that patents cover only a minor part of the total knowledge Ilowing to or
required by under-developed countries. This is so partly because much of the
technology reguired is not at that latest stage of technological advance which
is covercd by patents. Partly, it is because the under-developed countries
lack so much in general know-how and management experience, that the knowledge
covered by patents alone would usually not be sufficient for the iatroduction
of newv products and processes. Naturally, these two factors do not apply in
exactly the same degree to all under-developed countries or all industries.
Within the broad cetegory of under-developed countries, there are & number of

relatively advanced countries where the significance of patented knowledge has
/
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already noticeably increased in line with their general technologicel advancement,
and there are certain capital intensive industries which even in the less-developed
countries require the import of the most advanced technology.
2l5. On the one hand, therefore, patents play only & limited role in the transfer
of technology. But, on the other hand, their significance for, and iupact on,
under-developed countries mey transcend the field of transfer of technology.
Thig will be the case particularly in two directions:
(2) The patent system has a relation, not only to the trensfer of technology,
but also to its creation, in so fer as the protection and rewards whick it
holds out to inventors and innovators mey be an essential inducement or
pre-condition for the rcsearch and development activities underlying the
inventing and irnovating process; erd
(b) The patent system will affect under-developed countries notv only
via the transfer of technology, but also via the import of commodities
which are patented products or incorporate vatented processes in their
production.

These two aspects must be considered in any reasonably rounded picture of the

impact of the patent system on the economies of under-developed countries. It

is not to be assumed that the Resolution meant to exclude ithese aspects by
vlacing the matter in the context of the transfer of tTechnology.
246. Accordingly, this pert of the Report begins by considering tne role of

pratents in the actual transfer of technology (Chzapter IV); it then examines

the role of patents in relavion to imports of patented prcducts and processes
(Chapter V); and finally it considers the role of vatents in improving the
process of invention and innovation through the indigenous '
under-developed countries themselves (Chapter VI).

247. The discussion has to be conducted in tTeins of genersl econcmic cnelysic,

H
]
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It is painfuliy clear that in relation to these vroblems which 1
borderland of law, technology and economics, VeIy

analysis of specific situations 1sz available.
can be made by further relfinements of general ecorcmic analysis. On the othex

hand, there seems to be considerable difficulty in undertaiing enpiricul studic.

5]

to evaluate the economic impact of patents on the process of develorment. In any

event, such concrete studies vould remain hypothetical and speculative in nature.
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Chapter IV. The role of patents in the actual transfer of technology:
Production of patented products and use of patented processes
within the under-develowvned country

2L8. It should be recognized from the outset that.there are perfectly legitimate
economic reasons, which may cause a foreign patentee to wish to produce the
patented product, or introduce the patented process, in his own or some other
industrialized country, rather than in the under-developed country, and export
the product to the under-developed country rather than produce it there. From
his point of view, his cost of production may be lover and his investment more
profitable or secure by producing the patented product or usiné the patented
process in his own country-or other industrial country, on a large scale;

this may give him wider markets, greater efficiency and higher profits as
compared with production in the under-developed country, or the licensing of
production there. This interest of the patentee will nct be at variance with

the interest of the under-developed countries in those situations where - and

as long as - the under-developed country does not conceive it economically
feasible to set up a manufacturing industry within its territory but wishes to
teke advantage of the international division of labour and import its requirements
of the patented product from abroad. On the other hand, the government of an
under-developed country, equally legitimately and using a set of cost

and benefit calculations different from the private profit-cost calculation of
the foreign patentee, may conclude that it would be desirable to have the
patented product produced in the country rather than import it. The utilization
of domestic materials, employment and training of domestic labour, saving in
foreign exchange, etec., may all play a part in such calculations. The
establishment of the industry making the patented product or using the patented
process may, in fact, be an explicit part of the development plan of The under-
developed country. Even where this is not so, its establishment may still be
gesired. It is this problem which is at the heart of the difficulty and
controversy concerning the effect of a patent system on under-developed countries,
as far as products or processes are concerned, which could be worked in these

countries.
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e} T . . . . . Ly s
249, The least complicated situaticn is vhere the nationsl enterprise in the
under-developed country would be able to produce the product or work the proces:
covered by the patent without any technical or financial co-operation from the

foreign patentee, or from other foreign sources. This situation will be quite

I
§v3

xceptional in the least developed countries, although less so in the already

¢

‘partially industrialized countries. In such a case, the under-developed country

would appear to be best off if it gave no patent but were in a rosition freely

to use the patented process or produce the patented product. There remains,

of course, the question of fect whether the disclosed specifications of the

patent would be sufficient to enable the under-developed country to make use

Of the patented process. ILike the general case here considered - no need for

Other foreign know-how or assistance apart from the patent - this condition

will also be the exception rather than the rule. Normally, the disclosure in

the patent journals iz not in itself sufficient to enable under-developed countries

to make ready uce of the patented technology. Vhere this disclosed information

i1s sufficient, the solution of a suspended patent which took full effect only

upon being worked within the country might deserve consideration. Alternatively,

the method of compulsory licensing, or working, with a fair determinztion of

royalties in the absence of agreement betveen the tvo parties directly concerned,

provides the cbvious golution vhere the patent system is used.

250. From the economic toint of view, there reucins the guestion whether in

such cases the foreign patentee should be given o preferential righv
msely in the under-develored

manufecturing or using hisz patented process himselr

rne &

country. In favour of such a nreferential right., ere such consideraticrns a
y 2 80vt,

<@
=

gare

%]

fairness to an inventor or to one who has torane the risk of investing in re

and development, and the expectation that it may bring intc the under-developred

country additional investment and capital resouvrces. Moreover, vithout zuch 2

right the wvalue of the patent msy become problematical to the foreign ratentee
and it mey not be applied for. Against giving to the foreign patentee a

preferential right is the interest of the under-developed country - and of the

to the economies but alsc to the nationals of under-develcped countries:
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in some cases a policy to keep ocut foreign investments and foreign enterprises
in the specific field concerned; or possibly a fear of burdening the futﬁre
balance of payments with the transfer of profits and the repatriaticn of
investments. The arguments seem sufficiently balanced to prevent any general
conclusion on their basis alone. Since such preferential right, however, is &an
integral element of the patent system, countries which have such a system are
likely to make exceptions only in areas where superior public interests are
concerned, while otherwise possible exploitation of the preferential right to
impose excessive burdens on the economy could be guarded against through controls
over royalty rates, etc.

251. A more difficult problem arises where the patent could be worked without
the technical services and other resources of the foreign patentee, but only by
using the corresponding services and resources of other foreign sources, perhaps
direct competitors of the foreign patentee. In this case, the general argument
for giving the foreign patentee a preferential right of working the patent
seems clearly stronger than in the previcus case where the nationals of the
under-developed countries were able to introduce the new process without
additional support - apart from use of the patent - from abroad, provided that
the foreign patentee can be induced to offer his technical services on
substantially similar terms to those obtainable from other foreign sources - €.g-
through direct government controls or through écmpulscry licensing statutes
providing for some kind of govermment-fixed reasonable royalties in the event
the parties fail to agree on a reasonable royalty. In practice, however, it
would be difficult to distinguish this case from the one where the know-how of
the patentee himself is required.

252, Probably the most frequent case in practice will be the one where the
national producer in the under-developed country would still need the technical
‘support and perhaps other resources of the foreign patentee - or could secure
them from him more readily than from any other source. This may be so elther
pecause the related technical knowledge of the patentee, although not covered
by the patent, is essential and not obtainable elsewhere; cCr because his
management experience may be essential and not obtainable elsewhere; OF thirdly

because his capital is needed and not obtainable elsewhere. These three

factors are usually found in differing combinations with each other.
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253. The case where tne knowledge covered by the patent is the only bottleneck
preventing the transfer of the patented technology without the co-operation of
the foreign patentee, is probably the least frequent of all (although this cannot
readily be quantified or stated with complete confidence)., This statement does
Lot amount to saying that the patented knowledge 1s not necessary; that it will
be in the normal case. But equally, in the ncrmal case, it will nct be sufficient.
The patent applied for in an under-developed country %will normally have been
previously issued in an industrial country. Hence, its description will be
aveilable in the patent gazettes and other technical sources, and if only the
patented knowledge and nothing else were the factor preventing introduction of
the process in the under-developed country, the problem could be solved if the
under-developed country gave no patent, or gave it only under provision of
compulsory licensing (or compulsory working) of the patented technology. The
Subsequent analysis, therefore, proceeds on the main assumption that the
co-operation of the patentee (or of scme other foreign source requiring

substantially similer terms) is needed for the successful transfer of the

Patented technology.

Factors affecting the patentee

254, The foreign patentee may be willing to start production in the under-
developed country himself (directly or - more usually - through a controlled
subsidiary). From his point of view, the advantages of doing so may be manifold:
Most obviously he is spared the trouble and expense of finding a qualified
licensee willing and able to give the necessary commitments - in itself not alvays
eagy in under-developed countries - as well as the difficulty of concluding a
satisfactory license agreement and controlling its implementation; he may avoid
tariff barriers or other import restrictions or foreign exchange restrictions

by establishing himself in the under-developed country, rather than supply
materials and services to a licensee; Ty mainteining his own control of the
enterprise, he may establish for himself an assured market for his own
cumponents and spare parts; by being able to control quality directly he mey
protect the reputation of his product; by supplying neightcuring countries from
his base in the under-developed country, he may save cost of transport; the

location in the under-developed country mey pocsibly enable him to escape
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restrictive legislation or trade union pressures in his own or a third country;

he may wish to forestall possible competitors by locating himself in the under-
developed country, etc. Some of these advantages may also be secured by
licensing the patent, but others may require working of the patent by the patentee
in the under-developed country.

255. There are also, of course, corresponding disadvantages which in many cases
make the foreign patentee disinclined to work his own patent in the under-
developed country. Foremost of all will be the fact that he has to risk his own
capital in a perhaps unknown and uncertain market and environment for production,
and he might consider himself subject to risks of discrimination, natiocnalization
or expropriation; he may lack confidence in the assurances given and promises
made by the under-developed country to attract him; he may regard the market
that can be reached from the under-developed country as too small, and hence the
scope of the resulting operation as being too small and costly; he may wish to
avoid the managerial dissipation resulting from plants in different countries;

he may fear the dissipation of his staff of trained technicians and skilled workers;
he may fear the cost of training new workers, or he may fear that once trained
they will benefit his potential competitors; he may fear that incompetent or
untrained nationals will be imposed on him as managers, etc. Again, some of these
considerations may also in part operate against licensing, but broadly speaking
they are of the kind to tilt the balance against direct working of the patent.
256. Neither of these lists of advantages or disadvantages is complete. In any
case, the list is sufficient to show how great is the variety of considerations
which will enter the decision of the patentee whether to come and work his
innovation himself in the under-developed country (either voluntarily or because
he would otherwise be faced with the prospect of having his patent refused or
revoked, or compulsorily licensed) or whether to license his patent without any

pressure or compulsion,
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Factors affecting the govermments of under-developed countries

257. From the ‘point of view of the under-developed country, there equally are

many reasons why it may wish to attract the foreign patentee to work his patent
himself, but also reasons to the contrary. Among the reasons for wishing to

attract the patentee, there may be first and foremost the fact that capital is
brought into the country and thus the under-developed country saves its own scarce
Capital resources for other sectors and products for which foreign capital is

not available. Licensing agreements may also, in varying degrees, coexist with
arrangements for capital assistanqe by the foreign patentee. The new product

or the new improved process may be in a high priority field included in the
development plan of the country or strongly desired for purposes of diversification
of the economy. The foreign patentee may bring with him a great amount of
technological knowledge which will permeate the domestic economy through the
employment of local managers, local technicians and local workers. The high
quality of the products and the reputation of the brand name connected with a
foreign firm may make it easier to create a domestic market for the product and

may facilitate export to neighbouring countries. New domestic taxable capacity

is created. Skilled people are brought into the country. In so far as the

foreign patentee risks his own capital, no fixed bufden on the balance of payments
is created, except for royalty arrangements such as are involved even in the case

of' a corporate subsidiary. The foreign patentee may be willing ~ from the start

or subsequently - to sell shares in his established enterprise to national
investo}s, thus helping to increase dcemestic savings end the develcrment of naticnal
capital markets.

258, There is also a negative reason why the government may wish the foreign
patentee to come and set up the new product or process himself in the under-
developed country: The government may feel that, even if the foreign ratentee
were induced or forced to license his innovation to nationals, his non-patented
knowledge, the need for his technical services and for his other resources would
give him such a strong position that he would, in fact, be exercising managerial
control. In such circumstances, the government may feel that, since the foreign
control cannot be avoided in any case, it might as well be brought into the open
and the foreign patentee might as well import and risk his own capital. This
situation is one in which the govermment would basically prefer licensing of the

patent to its own nationals, but feels that its own legislation and powers of /

eae
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controlling royalties and screening the terms of license agreements would not be
sufficient to cope with the de facto situation in which the foreign patent holder
can exact a stiff price in one form or another.

259. There are also reasons why an under-developed country may legitimately not
wish the foreign patentee to come himself even though his patented technology 1is
wanted for introduction in the country. Ior example, the product or process
concerned ﬁay not be within the priorities set by the development plan, and hence
it may not appear justified to assume foreign exchange liabilities for the transfer
of profits and amortization on foreign cepital for this purpose. There may be
local sentiment against foreign firms operating in the specific branch or
industry concerned; the government of the under-developed country may préfer

to have its own nationals given the experience and chance of managing the new
firms or introducing the improved process themselves, It may fear that a foreign
enterprise will order all its requirements of materials and parts abroad rather
than in the country. It may object to a desire of the foreign patentee to use
his own nationals as technicians and in other skilled occupations. Joint ventures
in which foreign patentees associate themselves vith local investors may serve to

50/

bridge the pros and cons for both foreign patentees and governments.=

Policy implications

260. The foregoing discussion will have made it clear that the complexity of
possible situations is such that very little can be said in general about the
kind of provision most appropriate for under-developed countries. Where the
foreign investor is quite willing tc come and the government is guite anxious to
have him come, and where the conditions on both sides are pbroadly compatible,
there is obviously no great problem. The patentee will come under the protection
afforded by the patent. The special rights given under the patent may well

result in higher than strictly competitive prices in the domestic market. This

will yield the patentee extra profits which he may at least partially wish to

29/ See "The Fromwotion of the International ¥low of Private Capita}" - Furtger
Report by the Secretary-General - E/3492 (18 May 1961); and Third Repor
by the Secretary-General - E/3665/Rev.l. (23 July 1962).
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repatriate in one form or another. On the other hand, after a time, these

profits will become generally available to the nationals of the under-developed
country, as will also the skills and general experience arising from the operation
of the plant in the under-developed country.

261, Obviously, if an under-developed country wants to have the Toreign patentee's
knowvledge, management know-how or capital, and cannot obtain it as readily
anywhere else, it must meet his price and conditions if it wants to induce

him to come (or even if it wants to induce him to vass on his non-patented
knowledge and necessary assistance to domestic licensees). He will want a
reasonable prospect, or perhaps a guarantee, of a profitable situation. Patent
protection in the under-developed country mey or may not have e high place among
these profitable conditions or guarantees which he expects. In any case, the
Tact is that patent protection is actually asked for ard expected in a large
number of situations, and Quite apart from its actual economic significance it
may be of psychological importance for the foreign patentee-investor. Presumably
in many cases, absence of patent protection could be replaced by corresponding or
equivalent guarantees, e.g, assurances that no rival firm would be allocated

the necessary factors of production or foreign exchange, or special concessions

or by guarantees of sales, prices or markets. Hovever, even where such

alternatives exist, patent protection may well be a cheaper and more effective
way of giving the foreign patentee what it needs to attract him.

262. The governments and enterprises of under-developed countries, in their twrn,
may, within the limits of what is acceptable to the foreign patentee, maximize
the benefits to the under-developed country by such measures, apart from royalty
limitations, as requirements of local training, local management and capital
participation, prohibition of unduly restrictive features as to supplies, markets,
ete. The multi~dimensional nature of the arrangement increases the possibilities
that a mutually acceptable bargain for an economically worthwhile project can be

reached if the full circumstances of each case are properly considered and prover

negotiation facilities exist.
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Compul.sory working and licensing

263. If the government wishes the foreign patentee to come and work his patent,
but the latter is reluctant to do so, the govermment can either use the method
of compulsory vorking or the method of compulsory licensing. \

26L. Compulsory working of his patent may be accepted by the foreign patentee as
the lesser evil, compared to not obtaining or losing his patent and facing the
danger of new competition or unéontrolled use of his process. Compulsory licensing
may also have the same effect because, faced with the prospect of having to
accept fixed or controlled royalties and collaborating with licensees in the
under-developed country whom he has not selected, the foreign patentee may then
prefer as the lesser evil to work his innovation himself in the under-developed
country or with licensees of his own choice. It must be assumed, of course,
that a foreign patentee unwillingly induced to produce in an under-developed
country by the threat of compulsory working or compulsory licensing will

tend to limit his operations in the under-developed country and his commitments
there to the minimum required to avoid the consequences of the loss of patent
protection and to justify his investment. The threat of compulsory licensing
will be effective only to the extent that patented knowledge is the total external
knowledge required for national operation or where the other necessary knowledge
can be obtained in the open market.

265. If the government of the under-developed country is anxious to bring the
nev product or process to its own economy, but the foreign patentee is unwilling
to come, at least on the conditions acceptable to the government, or
alternatively if the government does not wish him to come, then the indicated
policy is clearly the one of compulsory licensing. This is widely provided in
patent laws, especially after the patent has not been worked by the forelign

patentee himself for a certain period of time. The foreign patentee may be

guite happy with such licensing arrangements. His knowledge of the necessary

non-patented technology, his management know-how, his access to necessary

components, capital or markets and the possession of his protected brand name will

usually give the foreign patentee a very strong position in negotiating the
even if his position as a patent holder should be

fuen

conditions of the license,
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weakened by the pressure of compulsory licensing and his royalty income should be
kept down by adjudication and government control of royalties and other forms of
govermment screening. It must be realized that the royalty paid will be only one
dimension of the total bargain in which the foreign patentee might be involved.
266. One further complication arises from administrative and legal necessities.
The foregoing discussion has shown that there are many different circumstances
governing each particular case, both on the side of the foreign patentee and as
far as the interests of the under~developed country are concerned. However,

it will not be possible, beyond a certain area of flexibility, to deal with each
case separately on its own merits and adjust the rules on a case-by-case basis.
There will always be a need for a firm legal and administrative framework capable
of encompassing the multitude of actual situations.

267. Licensing by itself is no protection or guarantee against the monopolistic
features of the patent system since the conditions written into the license
agreement can be just as restrictive or more restrictive than the conditions
inherent in the possession of a patent. Under compulsory licensing provisions,
hovever, such restrictions could be controlled, But foreign patentees may not
wish to have patents under such conditions; or national licensees may not come
forward unless lured by the prospect of the privileges of an exclusive license.
Again, in such cases the difficulties of creating competitive conditions are
essentially not due to the existence of a patent system or any specific features

of 1t, but rather to the absence of technological and managerial knowledge and

capital in the under-developed country. The patented part of this gap in knovledge

will rarely be the only factor of production which is lacking and may be only a

small fraction of the country'!s total lack. Hence its enforced diffusion by

compulsory licensing on a non-exclusive basis cannot provide a major solution of
the underlying problem.
268. The terms and conditions of licensing agreements are legitimately a subject
for the concern and control by the governments of under-developed countries.
Of particular concern to them are:
(a) Undue financial. sacrifices exacted from the national licensees
resulting in talarce cof payments turdens, and
(b) Other unduly restrictive features of licensing agreements which

dimirish tre terefits of introducirg thre ratented irrovation in

the tnder-develcpcd ccuntry.
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Balance of payments burdens

269. (a) There are conceptual difficulties in determining what is an excessive
balance of payments burden, and the necessary informaticn cannot be obtained fxom
the available statistics. Moreover, the actuel burden vhich royalty

payments to foreigners impose on a country cannot be measured in balance of
payments terms alone, but must be evaluated in terms of the contribution that
the technology in gquestion makes to the development of a particular industry
within the country and the long-run contribution that it mekes to decreasing the
country's dependence on foreign imports and increasing its exports of the product
in question. Conversely, undue financial sacrifices may appear not only in the
form of excessive royalties, but also in excessive prices paid for materials or
components or for the services of technicians obtained from the patentee, or an
undue share of profits or an undue amount of ecuity transferred to the patentee
in return for the use of his patent or for his technical services, unduly high
management fees, etc. It will be seen that the financial terms of these
agreements are not easily controllable. Proper control would call for
consideration of the total arrangement entered into by the patentee, not only
the royalty item of the license agreement, Tt is also clear that effective
control calls for considersble administrative resources and flexibility which
may e beyond the administrative capacity of at least some under-developed
countries.

270. (b) Potentially unduly restrictive features of license agreements may
also take the wost veried forms. Scme of the most frequent ones which mey be
mentioned here are: %o tie the licensee to getting his materials or equipment

exclusively from the patentee or from sources approved by the patentee; to submit

his price and marketing policies to the control of the patentee; to give the

patentee a say in day-to-day management policy; 1o limit sales to the domestic

market or to specified foreign markets only; to limit the quantity of production.

Again, it is in the theoretical power of governments of under-developed countrics

to control such unduly restrictive features of patent licensing. This they can

do either as part of general legislation directed against restrictive business

, or by specific provisions

[oos

practices (such a5 exists in some developed countries)
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for screening and controlling the terms of individual license agreements. However,
althcugh the theoretical power exists, and is in fact exercised in some
under—developed countries, most under-developed countries mway lack either the
general legislative basis or the specific administrative rescurces required for
such control.

2fl. It must alsc be emphasized orce again that these handicaps and possible
abuses from which under-developed countries may suffer in connexion with patert
licensing, are basically due to the monopoly of technical knowledge, menagement
knowvledge, capital resources and marketing access enjoyed by the firms ond
econcmies of the more advanced countries, rather than to the existence of patents
as such. Essentially, the patent system does not operate in the direction of

adding to the sum total of restricted knowledge and rvesources not shared by the

under-developed countries, but, if anything, it works in the opposite direction.

If only the existence of patent protection and nothing else provented the transfer
of new technology to under-developed councries, excessive royalties and other

e¥Xcessive restrictions under licensing agreements wenld hardly be pessikle tc

the extent to which they exist now. In any case, they would probably be with<irn

the power of governments to control by relatively simple administrative screening,

if* they grant patents. The patent license may be the legal peg on vhich this
whole transaction is mede to rhang, but the sgreement wculd often 100k nc different
The basic problen to tackle icr the

if no patent were involved at all.

international community is the one-sided TELatLOH ship under whick, the possersion

of know-how and capital resources are so unegually distributed. The balance of

payments burdens resulting from this one-sided relationsiip ere Featy wnd taks

many different forms. They have never been fully appreciatel, ci zven rroperly
measured, as compared with the burdens of adverses terms of visivie cmmncdity

trade of under-developed countries. Those who have directed attuntios t¢ these

heavy burdens have, therefore, rerndered a valuable service and the United Naticns

as well as the international community at large 1s rightly concernel wita this
the role ci i polient syeoten

matter. But as long as we are concerned merely with

as such in creating these balance of payments burdens, it

seems irvelvonoble
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that its particular role in the circumstances can only be called a minor one.
Moreover, as long as the one-sided distribution of technological knowledge
persists, the balance of payments burden involved may still be a reasonable

or at least an inescapable price to pay for the benefits of the transfer of
technology for which it is a pre-condition.

272. In conclusion, it may be said that the burden on the under-developed
country, although it may appear in its balance of payuwents as patent royalties

or license fees is not a burden created by the patent system as such. It arises
frem the one-zided dependence of the under-developed country on the exclusive
knowledge, or management, or capital resources of the foreign patentee. If the
price did not appear in the form of royalties or license fees, it would presumably
appear in scme other form, equally onerous to the balance of payments. Even
among the burdens attributable to the patent system, royalties may well be less
important than "invisible royalties" - higher prices paid as a result of

lessened competition. (See Chapter V).

275 . Morecver, where the patented technology is actually transferred to the
under-developed country, the balance of payments burden of patent royalties and
related license fees must also be set against the savings of foreign exchange

due to import substitution (or earnings due to export expansion), attributable

to the transfer of the patented technology.

274 . The only way in which the burden could be avoided in such a case is by some
outside intervention through the medium of multilateral or bilateral assistance
schemes. These, for instance, might assume some of the burden of the costs
assurances and guarantee required by the patentee for making his intellectual
property in patented and other technological knowledge available to the
under-developed country. With a broader context, of course, the provision, as
part of foreign aid programme, of financial and technical assistance to
governments and enterprises of under-developed countries enhance their ability
+to absorb advanced foreign technology and reduce the inequality of their bargaining
position vis-d-vis thet of the foreign patentee. In the absence of such outside
imtervenbion, the fact remains that the foreign patentee's price and conditions

must be met if the under-developed country wishes to obtain the benefits of

the needed technology.

i i for
. sht point to the system of guaranty lnsurance
EE/ P AR | 3 vailable under the laws of Japan,

ipvestments in under-developed countries.a
the United States and the Federal Republic of Germany (See Part One,

paragraphs 302 et seda ). /.
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275. Although it is natural that the burden of the patent system should appear

to the under-developed country concerned mainly in the form of the heavy
payments which are made for licensing fees and royalties or profit transfers to
foreign patentees, yet frequently a serious burden of the patent system may lie
in precisely the opposite, namely those patents which are not being utilized
within an under-developed ccuntry although they could be used advantageously in
its productive economy. This burden is, of course, not measured by the volume

of fees and royalties - quite the contrary: since the patents are not in fact
worked, no fees and royalties are paid. The true burden here lies in the absence
of the social and economic benefits which the working of the patented product

or process could have meant to the under-developed country and in the insbility
of the under-developed country tb utilize its resources in the fullest and best
rossible way, in consequence of the non-working of the patent.

276. In this respect, those who criticize the patent system frocm the point of
view of economic development of under-developed countries, have sound grounds

for believing and pointing out that a serious problem exists. But, (leaving
apart the question to what extent the patent system as such rather than the
unequal distribution of knowledge, management know-how, and capital is the

real problem involved), the visible part of the burden - the fees and royalties -
refers to cases where in fact the patented innovation is used. There is reason
to believe that in spite of license fees and royalties the under-developed
countries derive net benefits from the transfer of the patented knowledge. The
more serious burden is not visible in specific transactions and balance of
payments accounts. Rather, it must be deduced by economic analysis. It relates
mainly to those cases where the patented technology is not in fact transferred.

This burden could be estimated only as a result of detailed studies of specific

countries and industries. Such studies do not sc far seem to have been carried

out, and they would in any case involve a good deal of non-measurable judgement.
There would alsc be other difficulties in the way of such concrete studies.

One major difficulty would be the almost insurmountable one of disentangling

the effects of the patent system as such on the one hand, frcm other restrictive
business practices, trade-marks, monopolistic possession of necessary knov-how

and the deficiencies of capital and facilities in under-developed countries on
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the other hand. Another difficulty is the mass of often highly sensitive
statistical information and technological detail which would have to be sgecured,
even if such studies were limited to just a few specific countries or to

specific industries.
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Chapter V. Foreign Patents without Transfer of Technology:
Import of Patented Products and Processes

277+ The case where an under-developed country is not - or rot yet - directly
interested in introducing the patented new preoduct or process in its cwn
economy will be more frequent than might at first bé assumed. New patents
developed abroad will embedy the latest state of technological advance, and will
often relate to risky new production on the border of new technology. Moreover,
the nature of these new patented products and processes will probably reflect
the specific needs and resource endowments of the advanced countries where the
invention or innovation is made. In fact, where this is clearly the case,
vatent protection in under-developed countries will not usually be sought since
the benefits would not justify the efforts and costs involved (legal fees,
patent fees, etc.). For the under-developed countries, with their simpler
technology, their scarcer capital and often more sbundant labour, the more

suitable technology may usually be one which was new in the industrialized

countries perhaps twenty or thirty years earlier., Since the patent term is

usually from fifteen to twenty years, all information patented twenty or more
years ago is no longer subject to patent protection or restrictions based on
patent protection, and should now be freely availeble to the under-developed

ccuntries. The disclosure inherent in the patent system makes these processes

more readily accessible to the under-developed countries than they would have

been in the abserce of a patent system.
278. Whether the under-developed countries are able to utilize and ebsorb the

o

older patented information of twenty or more years ago, is, of course, &

different question. That depends on the necessary related non-patented

technological knowledge and the necessary capital to introduce and exploit the

older innovation. It must be remembered that just by reason of being considered

"obsolete" and submerged by progress in the advanced countries, the eppropriate
older technology may also be difficult to obtain - but not for reasons which

have anything to do with patent protection.
279. The policy implications of this argument can be, and have been, interpreted

in different ways. On the one hand, it can be said that as patents will beccme

freely available to the under-developed countries after the maximum pericd of
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twenty years and would probably not be needed by them before this time, there

can be no harm for the under-developed countries to grant such patents and
collect the patent fees. On the other hand, since the production utilizing

the foreilgn patents is not to be introduced in the under-developed countries

in any case, the under-developed countries have no interest ln granting such
patents, whose only effect is to restrict competition among its suppliers. The
first argument refers to the advantages to under-developed countries of supporting
the patent system in the supplying country, the second to the disadvantages.
These will be ccnsidered in turn below.

280. In any case, it should be borne in mind that, unless under-developed
countries have very clear development plans or development policies, it will be
difficult to distinguish in practice between patents relating to preducts and
processes to be imported and those relating to products or processes to be worked
within the country. Development plans also are not infallible, for instance,
where unexpected new resources may be discovered. Nor is it easy even for the
best development planner to foresee what new technological processes may be
right for introduction in a developing country over such long periocds as fifteen
to twenty years, representing the normal duration of patents. This creates the
danger that>if patents were refused to the inventors and owners of such new
processes on the grounds that the process concerned would only be imported and
not applied within the country, this might delay the subsequent introduction of
the new technology, when the economy was sufficiently matured. Finally, the
rule of thumb that the latest technological advances are not suitable to
under-developed countries is subject to meny broad exceptions, some relating to
the type of industry involved, others to more general ccnsiderations, e.g. that
highly automated machinery can serve to reduce drastically the need for scarce
skilled labour.

281, Here, it must be stressed again (as in paragraph 266, above) that the
patent system, to be effective, must be of general application and cannot be

structured or administered on a case-to-case basis. This does not mean, however,

uations could not be provided for. 1In the
king in the under-developed country

that broad categories of special sit

instant case of the foreign patent whose wor

can be visualized only after a certain passage of time, consideration might be
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given to the adcption of the so-called Confirmation Patent in use in several
Latin American countries (see Part One, paragraph 21 sbove), provided that the
confirmation patent is worked or licensed within a reasonable term, for instance,
three years from its registration. Within that term, the owner of the patent
would have to prove, by filing an affidavit or otherwise, that the patented
7 invention has been actually worked by manufacture of industrial practice in the
country. Failing such proof, the registration would be autcmatically revoked.
This suggestion may be helpful in avoiding the need for a full system of prior

examination while Tacilitating the transfer of know-how %o developing ccuntries.

Advantages

282, 1t may &t first appear surprising that an under-developed ccuntry should have
an economic interest in granting patents to foreign patentees for products or for
Processes that are not being utilized within the country. But, in so far as the
whole intended rationale of the patent system is to encourage and promote the
improvement of products and processes through the introduction of new, better
and cost-reducing methods, it can be argued that under-developed countries have
a direct interest in improving prcductivity and reducing costs not only inside
their own frontiers, but equally within the countries which supply them with

‘the products which they import. The argument is that the under-developed

countries even as purchasers are in some degree the beneficiaries of technological
progress in the more developed countries, just as the under-developed countries
also have a direct interest, as suppliers, in a high rate of growth in the

industrialized countries such as is induced by their accelerated technological

progress. There may also be a question in some cases whether a small national

market will be supplied unless the supplier 1s granted exclusive control of
the, market. )

283, There is, of course, a strong doubt as to whether the patent protection
in the markets of the under-developed countries is of sufficient importance
to those engaged in research and development in the more developed ccuntries

for the participation of the under-developed countries in the patent system to

make any real difference. On the one hand, the protected sales in under-developed

countries are probably rather small and marginal in the case of technologically



newr prcducts and processes covered by new patents; frequently, these markets
meyv be s marginal and uncertain sg not to enter at 2ll into the wotivation
of enterinrises entaged in rescerch and development in the wmere incustrial

ccuntries. (In such cases,

tents in the under-developed countries will
usually not te applied for.) On the other hand, sven comparatively small
ecditional merkets and receipts cen rake a much more than proporticnste
contribution to the anticinated prolits derived from new inventions and
intrcduction of new processes pecause of the fixed overhead costeg inherent in
regearch and developrent eyy@rilture, receipts from sales in additicnal markets,
gsuch ag the vnder-develoned countrize, would in most cases be sheer profit since
the cost of research and develormznt would be balanced against receipts from the
meior markets. Even in so fer as petent protection in the under-~developed
countries were thought to have a discernible effect in promoting research and
development in the supplying countries, it would have to be questioned

~

~hether it is to the interest of the world economy that the poorer ccuntries

shcnid be ernected, by way of higher prices for their imports, to contribute
to the recoupment of research erpenditurec in the richer countries.

23!, Apart from the possible - though doubtful - enccuragement of research and
development in the supplying countries.; the granting of patents on proeducts
hqported frcem abroad can elso be defended on the grounds that the import of

today is the local manufacture of tcmorrcw. Cnce the foreign patentee has been
alloved tc tuild up 2 patent-protected cxport market, he may then be more

easily induced to undertake or license local manufacture as the next step.
Historically. the prccess of iwport substitution has certainly played an important'

Li-

wart ir the modernizaticn and diversification of preducts in under-developed

Disadvantages

r-developed

)

’

35. If the negative conclusion concerning the lack of influence of unde

] e - £ >
.ountries on the course of research and development and progress of technology

",)

~ —he industrialized countries is correct, then the argument against granting

P

petens protection for imported preducts gains in force. In that case, it might

| e

be argusble that the under-developed countries, not being able to influence the

]
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real cost of production of their patented supplies in the advanced countries,
would be interested in lowering their own cost by inducing meximum competitics
among their suppliers, through elimirating patente. This is a matter of grest
importance. Unfortunately, empirical evidence is lacking as to fhe extent
which patent protecvion by reducing competition ir fact raises rrices to the
under-developed country. _The presumption must be that 1t does, on the assumption
that the patentee would appear to have an interest in obtaining as high a price
for his product as is consigtent with the obtaining of maximum profits.

286. On the other hand, competition for the imported product may in any case be
excluded by the patent or market situstion in the more irdustriazl countries which

may rule cut a free choice of suppliers whether or not the under-developed

Give

“

country isgues a patent. There may also be processes of precduction oltern

to the patented process, or products more or less substitutable for the ilnmported

product; either set of conditions would create aliernative sources of su 1nnly

and reduce the possibiiity of exces sive and non- ~comrpetitive prices. Moreover,

patent protection in under-developed countries may not have any enpreclzble

(b
-
o2
5]

o
o

tendency to vaise prices of imports by these countries in so fer as the

range of interchangesble goods is concerned. Interchangeable prcducts (e.;. autos,
sewing machines, air conditioners, radios, refrigerators, etc.) typically are

manufactured by suppliers, each of vhom has its own set of patents on processes,

components ete., but the competition between the interchangezble finsl vrcoduct

acts to prevent any "cashing in" on the patent protection thrcusgh an infloted
- -

price to the consumer. It is therefore useful to distiaguish between the case

of interchangeable patented prcducts (which probably figure very imvortantly in

under-developed country imports) and patented products (e.

.
rparte
*J_a_. U

equipment items, and certain drugs) vhich have nc counte
ng empirical studies exeminin for the case

287. One might think of undertaki

of individual under-developed ccuntrieg, the proportion of their imports

represented by patented supplies, and by economic anzlysis a

to make estimates of the degree in which such excluded potential conypetit

could have lowered the prices of supplies. However, it ig clear thet such

concrete studies, while not impossible, would be very difficult and would

hypotheticael and speculative in nature.
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2co. The effect of the under-developed countries affording patent protection To

imrorted prcducts on their terms of trade is anmbivaleant, To the extent that

it is necessary bo improve preduction prbcesses in the supplying countries and
icwrer cost of wroduction in the supplyling countries, it mey be expected to have
e Tevourable effect on the terms of trade of vrder-developed countries. On the

ctuer hsnd, to the extent that it limits competition in the supplying ccuntries

end reverds the lmmediste spread of the new iower cost orncesgses, 1t may
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Tortify the dominant positio suppliers vis-2-vis the under-developed countries,
thus have an unfsavourable effect on the latterts halance of trade. Whether

the Tavoureble or the unfavourable effect ig prevailing - while it can be
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eral wey - can really be decided only by studies of specific
cases and specific situations. Such studies will, however, not be easy to
degigr, and their implementation - vhich must rely heavily on of'ten confidential
lustry data - raust be considered as problematical.

a
289, Some economists heve argued thait lower real costs of preduction in the

0

industrial countries are rct generally passed on to the consumers, including
the under-developed countries, but instead are passed on to the suppliers of
factors of production in the industrialized countries themselves in the form

of higher wzsges and incomes. This, if true, wculd, of course, reduce or elliminate

+ne faveurable effect on the under-developed countries, but only if the analysis
is arbitrerily stopped at this point. If the anelysis 1s further pursued, One

rould have to take into account the effect of the higher wages and incomes in

trne duetrislized countries on the demand for the preducts of the under-developed

countries. This irpact is bound to be favourable tc the under-developed
ccuntriss, althcugh some or most of the effect will be In terms of increased
vantities of exports from the under-developed countries rather than 1o
improved terms of trade.

250. Scme advocates of strong patent protection would, in any case, argue
the unfavoursble effect of restriction ig cutweighed by the generally
revourable effect of the disclosure inherent in the patent system and the
stimnlating effects which the patent system radiates threughout production in

s ER : ST m ed
the industrial countries and which lowers cost of supplies to under develop

4
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countries and expands their markets generally. The validity of this argument,
however, depends on whether the ammount of disclosure actually made - and
indeed, required - in patent applications is sufficient to enable an invertion
to be worked. As has been indicated in the preceding chapter, most patented
knowledge probably nas to be supplemented by related technical and financial
services to the under-developed countries, either by the petentee or from other
external resources. In any case, as the protection afforded by the patent
expires, the disclosed precess will be available to all with the necessary
knowledge and capital and thus will benefit purchasers in under-developed
countries unequivocably.

291. While this analysis is necessarily inconc7”51ve since many cf the varicus
factors at work cannot be readily measured or guantified, a general presumption
remains that the under-developed countries which import a high proportion of
their total supplies, especially in vital investment fields, frcm the more
developed countries, have a strong long-term interest in the lowering of cost

of production in those countries and in the patent system, in so far as it mekes

@ contribution to this end. However, the more immediate sacrifice in the f

o

of possible higher prices paid for imported supplies than the prices which would

have to be paid in the absence of exclusive rights bestowed by them upon Torcisn
suppliers under the patent system must remain a sericus consideration ac

a price to pay for the possible advantages. The cost and benefits are difficuls

to measure quantitatively snd to compare with each other. Ir particulsr, the

effect of higher prices specifically due to patent protection is almost Iimpossible

to disentangle from higher prices due to such factors as exclusive kncw-heir,

trade secrets, restrictive practices, or the deminznt market position of the

supplier, all of which are intrinsically unrelated to the paternt systexn. Since
patents are thus only one of the features which wmay bring abcut higner prices.
the question arises whether measures directly allecting price levels or ~eneral

antitrust legislation are not an administratively wore feasible technicue of

coping with the nrcblem than legislaticn devoled specifically to the peatent

system.
202, Apart Trom the difficulty of such disentanglement, practically,

the

situation is further couplicated by the difficulty of speculating to wbat extens



zonelicy of refusing pabeet protection by the under-developed country could

¢ of the sgitravion. It wmust

there is rnc iatenticon of nzroducing the patented article or using the patented
orocess within the under-develcoped counbry, the foreign pabentes will norunally

e ncre interegted in teking out patents in other sdvsnced countries vhich

couid e nis competitors in supplying the article in the market of the
srder-developed country, rather than in taking cut o oatent in the under-develicped
country. In thix eitvaticn, obvicusly the under-developed countries would
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295, Tnere iz, however, one category wasre it is definitely not to the advantege
¢f the under-developed countries {o promete technlcal preogress in the more
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developed countries, il.e. those prcducts which compete directly with *he products

o the uvnder-developed countiies. The cases within this category wihich come

~cgv irmediately to mind - although they are not the only ones - are those of

synthetic products ccupeting with.the natural products of the under-developed
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cointries. It is however, again very doubtful whether in fact the under-develcped

in their power, by granting or refusing patent prctection for
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2ol The neture of technological progress in industrial countries 1o any case
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is the element of reciprocity. This argument is weak from the sconomic stardpeint,
particularly for the countries in earlier stages of develcpment. In their cases,
reciprocal treatment of vabentees is & scmevhat unreal concept, in the absence

of technological equality. Generally speaking, In trade relations swxeong unecusl
partiners, the principle of non-reciprocity is becoming more and wmore genevally
accepted. In the cage of patents perhaps even more thon in trade generally,

formal reciprocity amcunts to actual nen-reciproecity. In arny case, the patent

[t

system ol most countries does not require reciprocity, in which case a natiora
of a country withcut a patent system can secure patents in a country with a

petent system.
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nepter VI. Paterts and the Development of Indigencus Technology:
Patents to Domestic Inventors and Investors

2ot . The lmoortance of stimulating innovation and pioneering applications of
nev techroicgy in under-developed countries at reasonable cost is undoubted.
Zven thougn it way be true and inevitable that the bulk of the improved technology

appiled in under-developed countries will be taken from the stock of technological

knowrledze existing and being created elsewhere in the world (and will thus be
tracsferred rather than newly created), yet at the same time it has beccme clearer
than ever that this transferred technology will often have to be specifically

edapted and adjusted to soec1al local needs and circumstances, the ubtilization
cf lccal materials, special local labour conditions, climate, smaller scale
of production, ete. Such adaptation mey itself require inventive and pioneering
valities; in practice, the dividing line between creation and adaptation
o technoleogy is by no wmeans ciear cut. While in many under-developed countries
the creation or crestive adaptation of technology will initially often have to
he hands or under the ausnices of foreign techniciens and also to some
extent in the research departments of local subsidiaries of foreign companiés,
25 under-developed countries gradually evolve towards more industrielized
eccnomlies, a8 the level of education end training rises, and as productive
vperience ig gained and available resources increase, the scope for indigencus
creative innovatiocans by nationals will rapidly increase. It will do so more
rapidly if the groundvork of encouragement has already been well laid in the
zarlier stages. _
297. The encouragement of inventors and innovators in under-developed countries
is particulerly important because of the manifold special risks of investment
hich attend investment in under-developed countries in any case. Their
erccuragement end protection is an elementary offset to the many risks that they
are running and the handicaps that they are facing, compared with their
unterparts in the more advanced countries.
298. Tn extendinz this encouragement and protection, there esre many different
messures ab the disposal of an under~developed country of which the patent
system is only one, and not necesgarily the most important. Direct monetary

i idi £ 1 i er, tax concessions
warards to the inventor or subsidies 10T the innovating prcducer, tax conce s
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tariyf protection againgt exvernal competitors, liberal allccations of ioreign
exchange and other needed resources, iree tre ib ing of labour, provision cf
vell-located premises and public utility services, prevention of wastelul
competition from imitators through ellocation of national rescurces under
development plans, assistance with accesg to nesded non-patented technical

information, se

curing of adequate markets and demand, Tfresdcm from price or other
controls -~ all these may be of much greater importance, in specific cases, to
the inventor snd innovating producer than the legal protection afforded by the
issue of a patent.
299. However, these other measures may be enhanced by patent protecticn, and in
scme cases may not even be fully effective unless combined with it. Moreover,
the encouragement provided by the patent grant muy have its own role wo nlay
1 measures, and may be preferred as a uwatter of policy

within this total arr

jav]
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o

to other measures for ariety of reasons. For instance, direct monetary

I
<

revards to inventors or direct wmonetary subs s to innovating investors may be
too expensive, in view of the limited Tiscal capacity of the country. Furthermore,
such revards to inventors or innovators for new processes which do not anply

to priority filelds within a country'ts development nlan may be expengive, withcut
comrengurate benelits to an eccncwmy. In such, or similar, circumstances, the

issue of a patent which requires - =zrnd allows - no individual szdministrative
selection may be the begt way of cowbining public econcwy with the necessary
vrotection and enccuragement of nabicnal innovation.

3C0. Ancther argument in Tavour of a patent systen for nationals in under-develored
countries ig that cne of the chief drawbacks of the system in nore advanced
countries may not be of great importance in under-developed countries
early stage of their develeopment. This dravback consists in the disccuragement
and limitaticn of imitaticn and ccupetition whick, in one form or cther, m
the counterpart of the protection given to the picnecer. The reeson vny thie

drawback may ncet be perticularly sericus in urder-develcped countries et an

early stage, is, o course, Limite
any case, under national plans may perwit of only one «ingle plart in varicus
econcmic sectors. Thus, scme limitation of comretition emong naticasl preducors

is in any cose inevitable as well as desirable in the natuvral conditien of wmany
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unger-developed countries. The patent system will not in this regard create new
provlems, especially if sbuses of the moncpolistic position can be prevented
unter genersl legisiation., By the time additional plants are called for -
perheps in a subseguent development plan rericd - the original innovator in any
case a2y have accuired encugh of a headstact so that he is no longer dependent
ion. Also, the existence of a patent constitutes an incentive

Lternative processes and thus "invent around" the prior invention.

factors into ccnsideration, there would appear to be no -
necescary inference that the patent system, unless abused, would unduly limit

n, while at the same time it satisfies the precepts of eccncmic Jjustice
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iciceney, both of which call for the encouragement of the creative innovator
T inncvating investor.

501. In so fer es the patented improvement refers to a product or process which
is an actual or potential export Trcm the under-developed country - perhaps a
orocessed local material - it also mey be of importence to secure patent
protection for the national innovator in other countries, whether by bilateral

sgrecments, or through adherence to an international reciprocal gystem. While

itk the opposite problem of the protection of the foreign patentee), it
decerves special attention because of the great value attached to an increase

in the export earnings of under-developed countries. Tt also becomes of

incressing importance to countries in the intermediate stages of industrial

tional patent system for under-developed countries would, of course,

v\
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zve its limitations. In the first place it would be harmful to devote the
very limited rescurces of under-developed countries in the field of applied
technical reseecrch and pioneering innovation to the prcduction of patentable
innovations, to the exclusion of more urgent and mcre important problems, and
perhzps to the detriment of governmental or government-sponsored research.
In the second place, it would be equally clearly wrong to devote some of the
eame scarce scientific rescurceg to the building up of patent offices examining

claims for patents to the detriment of other uses for those resources. In this

. . oo S g ; e - chemselves
corntext, non-examination systems of patent issue might recommend thems
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gpecially to “nder-developed countries since they obviate much of the staffing
requirements for patent offices. An alternstive solution weould be the utilization
of international resources for the purpose of examination of patent applicaticns
from under-developed ccuntries whether by means of ad hoc recourse to an
organization such as the Hague Institute (see paragraphs 67-69 above), or by

a pooling of the resources of under-developed countries, e.g. on a regional

basis, as has already been arranged among the meuwber countries of the Afro-Malagasy
Organisation (see paragraphs 50-56 above).

30k, In the third place, in countries where development of technology and

repid spread of originel experience are so crucially important, great care must

be taken that the patent system should not be used to retard and block local
production and invention rather than promote it. In spheres of precduction vitel
to the national interest and the development of special resources, or to public
health, limitations on patentability, or provision for limiting the scope of the |
patent grant by special working or compulsory licensing in the public interest

are natural, as is evidenced by the presence of such limitations in the legislation

of many countries.

Conclusions
2 Us1ons

305. The above analysis has considered the econcmic implications, as distinct

from legal or technical considerations, of the patent system for the economies

of under-developed countries. The basic philosophy from which the problem has

been approached is that of the United Nations, i.e. that the economic progress

of the under-developed countries is a matter of concern not only to themselves,

but also to the world community at large, and that -~ as stated in

resolution 1713 (XV7) - "access to knowledge and experience in the field of

applied science and technology is essential to accelerate the econcmic development
of under-developed countries and to enlarge the over-all preductivity of their
econcmies"”.

306, The establishment of patent systems in under-developed countries Tor nationals
and residents raises no specific problems, subject to the possible need for
technical assistance or pooling arrangements in administering such systems, and

the general importance of conserving the scarce scientific manpower for directly
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productive tasks. The issue of patents to nationals and residents in one method -
among others - =t the disposal of governments of under-developed countries for
ercouraging and revarding invention and technical progress.

TZNTT

207. The real issues revolve arcund the position of the foreign patentee - and

it is with these that resolution 171% (XVI) on the Role of Patents in the Transfer
of Technolcgy to Under-developed Countries is concerned. “here a patent granted
to a Toreign national is not worked in the unler-developed country, there may
result ertificially high prices of the patented article when imported into the
under~-aeveloped country, but such high prices rmay be the result of other factors
than the exclusionary monopoly given the patentee. Patents may thus play a

n the picture of adverse terms of trade for under-developed countries, but

[=8
2

cart
their specific impact is not measursble. It does not involve the balance of
rayrents burden of royalties since no royalties are paid in this case. The

situation is eased from the point of view of under—developed.countrieg if the
more developed countries operate - as some of them do - the patent system in

text of general legislation which reduces or counteracts possible misuses

o)
0
o
=

of the system for restrictive or price~raising purposes, not only at home but
s1so on operations abroad. The under-developed countries are also in a position

o adopt measures which might reduce or counteract unrezsonable prices and other

ct

spuses of the patent system.
203, VWnere the patented prcduct or process should be advantageously introduced
into the economy of under-developed countries, a number of issues arise. The

case where this can be done without the technical co-operation or other resources

iy

of the foreign patenteec or any other source cutside the under-~developed country

ic probably exceptional; in such a case a systenm of compulsory working or
ilicensing will deal with the situation if fairly and effectively administered.

Thiz will also be the case where the patent can be worked with such edditional

=)

0 n know~how 2nd resources as can be acquired from third parties or in the
pen market. The best course of action by the under-developed country will depend
cn hather it prefers the patentee to come and work his invention himself

{possibly in a joint venture with local enterprise) - provided he is willing

to do so on accepteble conditions - or whether it prefers him to stay out. There

ray be sound economic reasons for either preference in given cases.
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209. Vhere the technical services, management experience and capital resources
as well as other connexions of the foreign patentee himself are essential for
the introduction of the patented process in the under-developed country,
basically the situation is that in one form or other the minimum terms and
conditions of the Toreign patentee must be met if the innovetion is to be
brought to the under-developed country. In so far as this can be described as
& one-sided relationship and may express itcelf in undue balance of payments
burdens on th¢ under-developed country (or else to undue delays in introducing
the new technology), such results are not attributable to the patent system as
such, nor is the resulting burden properly measured by the patent royalties.

It has been shown that many different considerations may induce the foreign
petentee either to prefer working his patent himself in the under-developed
country or else rather to license its manufacture; similarly, the government
of the under-developed country may have good reasons to prefer either course.
Where these mutual preferences coincide, a satisfactory agreement should be
capable of being reached.

510. The govermments of under-developed countries have‘a legitimate interest in
preventing excessive exploitation of their one-sided technological and financial

One such possible method is the screening and control of licence
The world community

dependence.
agreements, and avoidance of unduly restrictive features.
and the governments of more developed countries can assist by inducing their

patentees not to be unduly restrictive in the conditions and terms on which

a

they are willing to spread technology into under-developsd countries;
variety of policy measures ranging from domestic compensation of petentees,
international funds for this purpose, equivalent investment guzrantees and
legislation against restrictive practices apprlying to business operations
abroad, is at their disposal for this purpose.

J11. In the final znalysis, the question of patents must be seen - and dealt
with - in the brcader context of facilitating the transfer of patented and
unpatented technology to the developing countries, and enhancing the ability
of the latter to adopt and use such foreign technology in the implementation

of their development programmes.

/...
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Requests the Secretary-Gerneral, in consultation with appropriate
international and national institutions, and with the concurrence of the
Goverrments concerned, to prepare for the Committee for Irdustrial Development,
for the Econcmic ard Social Council, and for the General Assembly at its
eighteenth session, ard taking into consideration any rertinent discussions
which might teke place in the United Nations Conference on the Application of
Science and Technology for the Benefit of the Iess Developed Areas, & report
containing:

(a) A study of the effects of patents on the economy of under-developed
countries;

(b) A survey of patent legislation in selected developed and under-
developed countries, with primary emphasis on the treatment given to foreign
patents;

(c) An analysis of the characteristics of the patent legislation of
urder-develored countries in the light of economic development objectives,
taking into account the need for the rapid absorption of new products and
technolcgy, ard the rise in the productivity level of their econcmies;

(d) A recommendation on the advisability of holdirg an international
conference in order to examine the problems regarding the granting, protection
and use of patents, taking into éonsideration the provisions of existing
international conventions and the spzcial needs of developing countries, and
utilizing the existing machinery of the International Union for the Protection

of Industrial Frorerty.

1C8hth plenary meeting,
19 December 1961.
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(l) TEXT OF TRANSMITTAL LETTER AND CUESTIONNAIRE
CIRCULATED BY THE SECRETARY-GENERAL
oy 13 - . = n I n . -~ .
The Secretary-General of the United Nations rresents hic compliments te the

T % 5 s N ~
cermanent Represcentative 0F .ivesvvecosass.and has the hopour to refer to

resolution 1713 (KVI) of the General fLssembly, concerning the role of patents in

+ranaf 3
the transfer f technology to under-develuped countries.

In this resclution the General Assembly reguested the Secretarv-General to
Prepare for the Committee for Industrial Develcrment, for the Econcmic and Social

Council, and for the General sssembly at its eighteenth session, "a repors

containing (i) a study of the effects of patents on the economy of under-developed

PR . i . . . : .
11) a survey of patent legislation in selected developed and unaer-

countries )
s on the treatment given tc foreign
n

2

P

developed countries, with primary emphacis

@]
iy

batents; {iii) an analysis of the characteristics of the patent legislistio

under-developed countri in the light cof ecconcmic develcrment cbjectives, tzking
into acccunt the need for the rapid absorptis

and the rige in the productivity level of their economies”.

on of new preducts and technology,

The Jecretary-Genersl

was zlso reguested to include in this repcrt "a reccumendation con the
order to exemine th

advisability of hclding an international conference in

y

Problems regarding the granting, protecticn and use o
consideration the provisions of existing international com

needs of developing countries, and utilizing the existing machinery of the

International Unlon for the Protection of Industrizl Propertv’.

The resclution invites the “ecretary-Generszl t

21

consultation with appropriate internaticnal an

d netional instvituticns, and

the concurrence of the Governmente concerned'. seecerdingly, the secretary-
++«-General has the hencur to submit the attached irnquiry erumerating the relevent
Excellency's Govelnrent

igssues on which factual informaticn and the views of His Excelle

are .reqguested.
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The Secretary-General would appreciate receiving a reply to this
Guestionnaire, if possible in duplicate, not later than the middle of Deceumber 1962
sc that he mey be able to take full account of it in the preparation of his
report. To this end it would be helpful if even partial replies were to be
forwarded, without awaiting the preparation of answers to all the items in the

GQuestionnaire.

8 nctober 1962
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UESTICHNATRE

Ths Role of Patents in ths Transfer of Technolegy to Under-Devel opsd

Countries

Patent System

1.

If there is a system in effect to grant matents:

a) Supply the applicable laws, regulations, etc., aa well as
any recent reports (e.g., annual report of the Patent Office),

studies, etc,, relating to its operation and policies;

b) List the name of the agency charged with issuing patents,
its address and its chief official; and indicate the number

and professicnal background of its professional staff

c) List categaries of processes or products (industries), if any,
which are excluded from patentability (e.g., prmaceutical
products); state the reasons and indicate whether any clenges

are under active consideration.

If no patent system is in existence, indicate whether active

consideration is currently being given to the possible introdunetion
of a matent system (supplying existing relevant draft texts, studiss,

reperts, etc.).

Ireatment of Foreign Inventione*

3.

L.

a) Describe briefly (with citations to the applicabls statutory
texts) the provisions bearing on the rights of foreign indi-
viduals and campanies to secure patents and licenses their use;
especially insofar as these provisions may differ from these
epplicable to domestic individuals and campenies;

b) Explain specifically, where appropriate, those provisicns

which are designed to implement the patemt provisicns of the
Parlis Union or any other applicabls international ptent

convention.

Describe brisfly (with citations to ths spplicable statutory texts)
any special provisions or msasures designsd to regulate the teras
of asgresments by whiich foreign nationals licemse or assign their

domestic patents, eapecially throughi

In replying to the questions in Part B plsase discuss the lsglslatiwe,
etc., provisions in the light of their actual application, in day-to-day
practice, taking into account goverrmental and business practices and

importent court decisions, insafar as possible,
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a) a requirement of govermmental approval of the terms of
agreements between foreign patentees ami domestlc licensees
or assignees; indicate, where appropriate, the rame of the
agency or agencies, issuing such approval, their addresses,
chief official in charge, their respective functions, and
tile ;nmber and professional backgrounds of their technical
staffs;

b) a limitation of the amount of royalty payments for the use
of foreign patents and know-how (e.g., limitation to
percentage of sales receipts or profits involved);

c) a limitation of the transferability abroad of royalty
payments for the use of forelgn patents and know-=how
(through general foreign exchange regulations or specific
provisions applicable to royalty payments).

5. Describe briefly (with citations to the applicable statutory texts)
any special provisions designed to promote the transfer of foreign
inventions and know-how from developed to under-developed countries,
e.g., through:

a) special tax and other incentives;

b) measures for the protection of foreign patent rights (e.g.,
through risk insurance or through assurances against
expromriation in national laws or international treaties).

6. Indicate whether active consideration is being given to any changes
in the situation described in the replies to this Part B, and supply
relevant reports, studies, draft legisdlation, etc.

c. Compulsory Licensing or Rewvocati omt

7. Describe briefly (with citations to the applicable statutory texts)
any provisions which permit the revocation of patents, the granting
of compulsory licenses to their use or any similar measure, on such
grounds as the following:

a) the patented process or-product has not been (adequately)
used or mnufactured in the country;

b) the patent rights have been mitused or abused (e.g., bY
improper conditions imposed by the licensor):

c) general availability of the patented product or process
is considered to be in the public interest (e.g., in the’
case of food or medical products).

i e i the legislative
¥* In replying to the questions in Part C please dlscgss leg ’
etc., provisions in the light of their actual application, m.daw-to—day
practice, teking into account government al and business practices and
important court decisions, insofar as possible.
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8. I;‘ there are such movisions for the revocation or compulsory
licensing of patents, supply, as far as available, the following
data, mreferably for the last five years:

a) the number of patent revocations (i) applied for and
(i1) granted with regard to paterts originally issued
to:
nationals;
alieng;*
b) the number of compulsory licenses which were (i) requested,
(i1i) granted with regard to patents originally issued to:
nationals;
aliens.¥

9. Indicate whether active consideration is being given to any changes
in the situation described under 7 above, and supply relevant
reports, studies, draft legislation, etc.

D. Restrictive Business Practices®

10. Describe briefly (with citations to the applicable statutory texts)
any provisions and governmental measures (whether specifically
addressed to patents or of general applicabilityst) which regulate
(or prohibit) the insertion, in agreements for the licensing or
transfer of patents, of requirements relating to:

(1) the use by the licensee or transferee of machinery, parts,
materials or technicians supplied or prescribed by the
transferor or licensor (so-called tie-in clauses);

(i1) the limitation of the use of the patent to certain fields
of operation;

(14i1i) the minimum price at which the products produced under the
patent may be sold by the transferee or licenses;

#* Insofar as available give figures separately for each country of
origin.

i In replying to the questions in Part D please discuss the legislative,
etc., provisions in the light of their actual application, in day-to-day
practice, taking into account governmental and business practices and
impertant court decislons, insofar as possible.

#0t  Where the generally applicable rules are subject to special exemptions
or qualifications in the case of patents ar know-how, please explain.
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(iv) efforts by the licensee or transferse to fix the resale
price of such products on the wholesaler or retailer level;

(v) limitations of the output;

(vi) limitations on the geographical area in which the products
produced under the patent may be sold by the transferee or
licensee (e.g., not outside the country of manufacture);

(vii) payment by the transferee or licensee of royalties on
patents owned or controlled by the transferor or licensor
even if he (the transferee or licensee) does not actually
use them; '

(viii) cross-licensing or patent-pool arrangements;

{ix) any other requirements.

Discuss the practical application and implementation of these
provisions and messures, especially in the case of licensing and

transfer agreements by foreign patentees.

Indicate whether active consideration is being given to any changes
in the situation descrived under 10 above, and supply relevant
reports, studies, draft legislation, etc.

Economic Data

13.

4.

Insofar as available, supply information, preferably for each year
since 1957, on the number of patents (i) applied for, and (ii) granted
to:

a) nationals;

b) aliens (if possible, separate figures by countries of origin).

Insofar as available, supply actual or estimted data, preferably
for each year since 1657, on the annual amount of total royalty

paymentss

&) received from abroadi# for the use of the inventions and
know-how of domestic natiocnals;

b) transferred to foreign courntries®* for the domestic use
of inventions and know-how of foreign rationals.

If available, give data separately for each foreign cowttry.
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15. S?pply any other available economic data, studies, reports, etc.,
with respect to the extent and importance in the national economy
in general, and in specific industries in particular, of inventions
and know-how of foreign nationals, distinguishing whether these
are vatented in the country or not, and whether they are exploited
in the country by foreign undertakings, by domestic assignees or
licensees or by joint ventures of foreign and domestic interests.
Evaluation
16.
A. In the case of a country which is primarily a recipient of foreign ~
inventions and know-how:
1. Describe and evaluate the manner in which access to foredgn
inventions and related know-how has been helped or hindered:
a) through the existence or non-existence of a
national patent system;
b)  through the exclusion from patentability, if any,
of certain kinds of products or processes (see
question 1(c) above);
¢) through any particular features of the present
national patent system.
Where zppropriate, distinguish between different industries.
2. Specifically, if there is no natiomal patent system, or if
foreign inventions are not patentable in the country, describe
and evaluate the extent to which and the manner in which:
a) foreign inventions have been actuclly used in the
country;
b)  the know-how pertaining to such inventions has
been secured in the courtry.
B. In the case of a country which is primarily a supplier of inventions

and know-how to other countries, describe and evaluate the manner in
vhich the supply of such technology to industry (or to specific
industries) in under-developed countries has been helped or hindered
bys
a) the existence or non-existence of patent protection
for foreign inventions in such recipient countries;

b) through eny particular features of the patent
system of such recipient countries.
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(2) LIST OF GOVERNMENTS, INTER-GOVERNMENTAL AND NON-GOVERNMENTAL
ORGANIZATIONS REPLYING TO THE GUESTIONNAIRE

Replies and information have been received in response to the Guestionnaire
frem the following fifty-four States and various inter-governmental and non-
governmental organizations.

(a) The following 3tates have replied to the Questionnaire:

Australia, Austria, Belgium, Brazil, Cambodia, Cameroon, Canada,
Ceylon, China, Cuba, Czechoslovakia, Denmark, El1 3alvador,

Federal Republic of Germany, Finland, France, Hungary, India,
Indonesia, Ireland, Israel, Italy, Jamaica, Japan, Kenya, lLaos,
Lebancn, Luxembourg, Madagascar, Mexico, Morocco, Nepal,
Netherlands, New Zealand, Nigeria, Norway, Pakistan, Philippines,
Poland, Republic of Korea, Republic of Viet-Nam, South Africa,
Spain, Sudan, Sweden, Switzerland, Tanganylka, Trinidad and Tobago,
Tunisia, Union of Soviet Socialist Republics, United Arab Republic,
United Kingdom of Great Britain and Northern Ireland, United States
of hAmerica and Yugoslavia.

(b) The following sixteen organizations have replied to the tuestionnaire:

(i) ZInter-Governmental Organizations

Lfrican and Malagasy Industrial Property Office

Commission of the Furopean Economic Community

Council of Europe

Council for Mutual Beonomic Assistance

Inter-fmerican Development Bank

International Bank for Reconstruction and Development
International Bureau for the Protection of Industrial Property
Organization of American States

Organisation of Economic Co-operation and Development



Non-Governmental Organizations

Federation of British Industries

International Association for the Protection of
Industrial Property

International Bar Association

International Chamber of Commerce
International Law Assoclation

National Association of Mamufacturers (U.S.)

United States Chamber of Ccmmerce
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GOVERIMENTS' EVALUATION OF THE MANNER IN WHICH ACCESS TO

INVENTIONS AND KNCW-HCW HAD BEEN HELPED OR HINDERED

THROUGH THE EXISTENCE OR NON-EXISTENCE OF A NATIONAL
PATENT SYSTEM 1/

AUSTRALIA - lNo reliable evaluation has been or can be made, but it
- is believed that the patent system has fulfilled its
function of stimulating industrial progress.

BELGIUM - Belgian law has always aimed at protecting inventions
irrespective Of their origin in order thus to promote
technical progress generally. (Translation from French)

ERAZIL - The evaluation referred to, can only be made, in respect
of Brazil, on the basis of concrete cases. There are
complex inventions which require specialized technical
assistance and there are simple inventions which do not.
In many cases, contracts are mainly designed to take
advantage of the patent system to obtain royalties without
justification. (Translation from Portuguese)

CANADA ~ The patent system does not differentiate between Tforeign
and domestic inventions. Patents are taken freely by
foreigners at the rate of 95 to 5 domestic. Cur
laws and the policy of the Government encourage the
coming in of new inventions and the setting up of
uew industries.

CEYLON ' -~ By the registration of foreign patents in Ceylon this
know-how is made available to this country.

CHINA ~  Access to foreign .inventions and related know-how has been
helped through the existence of a national patents
system. Exclusion from patentability of certain kinds of
products or processes with sound reasons has certainly

had a beneficial effect. (Translation from Chinese)

;/ The text is reproduced in its original form as presented in Government
replies to Part F of the Questionnaire (see Annex B), except where
translation (by the Secretariat) is expressly noted.
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CUBA -

CZECHOSLOVAKTA -

FRANCE -

In Cuba a distinction is made between inventions and
"know-how". A large number of foreign inventions have
been registered in Cuba, but the country has not

derived any benefit from this, since they have been used
to monopolize the products that these patents protect.

The foreign inventors applied for and obtained patents

in Cuba in order to be able to import their products
without competition from any other manufacturer. That

was possible owing to certain deficiencies in the Patents
Act, which provided that for the patent to enter into
force the mere display of the object to be covered by

the patent was sufficient, without the piace of manufacture
being taken into consideration (Translation from Spanish)»
Czechoslovakia is not primarily a recipient of foreign
inventions and know-how. Foreigners have undef conditions
of reciprocity the same rights as Czechoslovak citizens.
Therefore, there are no special provisions or measures in
which access of foreign inventions could be hindered.

On the contrary, in recent years, there has been in the
Czechoslovak Socialist Republic a constant increase of
applications for patents by foreigners and the number.of
patents granted to them is glso increasing year by year.
The majority of agreementsi are not based cn thg patent
system and their subject matter is mostly undisclosed
know-how and experience. No data have yet been elaborated
ascertaining to what extent the patent system, or its
particular features, in countries recipient of patents
and know-how has helped or hindered the conclusion of
such agreements.

An examination of the datag/ shows that patent applications

of foreign origin account for more than 60 per cent of

1/ Reply to item 16 B of the Questionnaire.

g/ See Annex E below.
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all patent applications filed in France in 1962.
Furthermore, the balance of payments involving the sale
and purchase of patents and licence concessions shows g
deficit of some 300 million new francs during the same
years. These figures suggest that French industry is
not primarily, but to a large extent, a recipient of
foreign know-how. This situation is obviously facilitated
by the existence of the patent system which, by giving
the owners of such know-how the assurance of being
protected in France both by domestic legislation and by
the International Convention, enables them to license or
assign their patent rights with complete security.
(Translation from French).

The supply of inventions and technical know-how to
under-developed countries is hindered in most of these

countries by the still inadequate patent protection
system. There have been cases in which even the illicit
copying of products has led to considerable difficulties.
There have been hindrances in many cases owing to

the fact that a number of under-developed countries are
not members of the Paris Union Convention and therefore
do not grant priorities.

The inventions and know-how actually used in Hungsry

are roughly balanced by those sold to foreign countries.
The use of inventions and know-how of foreign nationals,
required by Hungary's industrial development, has always
been secured on the basis of agreements with foreign
patent owners. No industry has suffered drawbacks in
this respect. No obstacles have been raised by Hungary
to the transfer of domestic patents to foreign countries.
Although the patent system has been working in India

for over a century, hardly 10 per cent of the patents

granted under the Indian statute have been of Indian
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IUDIA (continued) - nationals, and more than 90 per cent of the patents
are owned by foreigners. The position has not improved
since the attainment of incdependence by India. The
Indian public have access to the specifications of the
Toreign-owned patents, as all these specifications are
open <o public inspection. Nevertheless, Indig has
not derived any substantisl benefit by these patents.
This is due to the reluctaence of the patentees to work
heir inventions in this country either by themselves
or by granting licences to Indian concerns, and probably
alsc due to the fact that the country has not
technologically advanced to work most of the inventions.
It would thus appear that the patent system, the
advantages of which are applicable to highly industrialized
countries, does not yield the same results when applied
to under-developed countries. The foreign patents are
not taken in the interests of the economy of the country
granting the patents, but merely to protect the export
market from competition from rival manufacturers,
particularly manufacturers from other countries. As has
been stated by Shri Justice Rajagopale Ayyangar in his
Report, “the costs in under-developed countries where a
patent is worked wholly abroad far exceed any possible
gains”.
As already stated above, .....e....... inventions
relating to Atomic Energy have recently been rendered
unpatentable under the Atomic Energy Act, 1962. With
regard to this class of invention, however, there are
special considerations, e.g. all the applications in
India are of foreign origin and the Government has

taken the sole responsibility for the development oOf

Atomic Energy in India.
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The absence of a provision in the Indian Patents and
Lesigns Act, 1911, for revocation of a patent on the
ground of non-working or failure to work adequately

is considered detrimentsl to the interests of the
country. As has been stated by Edith Penrcse in her
book entitled "Economics of the International Patent
Systen", "When a country grants patents to foreigners 7or
inventions which the foreigner is not going to ‘worlk'

in the country himself, but, which he is willing to make
available to domestic producers at a price, the price
paid to the foreigner is clearly one of the costs of
granting the patents and just as clearly must restrict
the use of the invention to those who can pay the price.
From the point of view of producers thic cost is

simply the royalty payment made to foreign firms."”
Again, "There is no doubt that normally granting of
patents to foreign firwms stimulates the rate of
invention in the foreign country ... Most countries have
little if anything to gain economically from granting
patents to foreign firms.” The question has been
carefully considered by Shri Justice Rajagopala Ayyangar
in his Report, where he comes to a similar conclusion.
On the effect of non-working of foreign patents, the
Judge says that this country is deprived of getting in
many cases goods, even though they are essential for
industrial production or for the health and safety of the
community, at cheaper prices from available alternative
gources, because of the patents protection granted in
India.

The matter assumes great importance in respect of patents
for drugs and articles of food (See ror instance,

KeTauver Report in the United States). It is a fact
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INDIA (continued)

ISRAEL

ITATY

that the price of the same drug varies considerably

from country to country. ‘The question of public interest
is involved in these cases.

India is primarily not a supplier of inventions and
"know-how" to other countries. As already stated, only
about 10 per cent of the patents granted under the
Indian Act are owned by Indians and even these deal
mostly with cottage and small-scale industries. The
number of patents by Indians in respect of major
industries which might facilitate exports of manufactured
goods is negligible.

It is considered that the utilization of foreign
inventions, by Israeli enterprises would, for all
practical purposes, be rendered impossible in the
absence of a national patent system.

It seems that the existence of such a patent system since
1924 has made it possible both to build up industries
utilizing corntemporary technical knowledge protected

by patents and secret know-how, and to protect the
fyruits of research carried on by local industry and

its research industries.

It may further be noted that the liberally granted
patent protection has facilitated the cregtion of new
industries and has in certain cases prevented the
establishment of a large number of small enterprises
competing in an exceedingly reétricted home market,
which would have been detrimental to the economy of the
country.

Italy is primarily a recipient of foreign inventions.
Access to foreign inventions is helped by the patent
system in force in Ttaly. Access to foreign

inventions relating to medicines and to processes for

their production is hindered because such processes



ITATY (continued)

JAMATCA

JAPAN

B/3861
E/C.5/52/Rev.1
English

Annex C

Fage 7

and ﬁroducts are not yet patentable in Italy. However,
the present law is being changed to extend patentability
to both pharmaceutical processes and their prodﬁcts.
When these amendments come into force, access to foreign
inventions in this field will certainly be easier.
(Translated from Italian)

The registration of foreign patents is usually effected
through local Solicitors. This provides opportunity

for appropriate contacts with persons likely to be
interested in utilizing the inventions since quite

often such Solicitors are the legal representatives

of such persons. Thus usage of local entrepreneurs,
either alone or in association with overseas entrepreneurs
is facilitated.

Seen on the international level, our patent system is
one of the best formulated of the world, and there

is no likelihood that the right of foreigners will

not be protected adequately, preventing the introduction
of foreign technology to Japan. In fact, the
satisfactory introduction of new foreign technology

is contributing greatly to the development of

Japanese industries.

No chemical product or substance obtained by nuclear
transformation is patentable in Japan. Eut this is true
in many advanced countries of the world, and since the
process by which such product or substance is obtained 1s
patentable, we believe that the end result is
approximately the same, unaffected by the lack of
patentability for such product or substance.

The Japanese patent system was instituted with due
consideration taken of the patent system of various
countries and, furthermofe, as it is supported by our

Patent Law which incorporates the spirit of the Union
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JAPAN (continued)

REFUBLIC OF KOREA

TEBANON

MADAGASCAR

of the Paris Convention, there is no ground whatsoever
that one can state that, by the difference in the
patent system, introduction of foreign technique is
either unduly encouraged or discouraged.

There were certain countries recipient of technology
to which not only export of technology from Japan but
also of merchandise manufactured by new technique

from Japan met difficulties, due to the lack of a
patent system or a system to protect the inventions

of foreigners. Regardless of whether the recipient
country is .an under-developed country or not, there were
some instances where the Japanese inventors received
damages as the recipient countries do not recognize
the patentability of products or processes which not
only Japan but most of the countries of the world
recognize as such.

Foreign inventions and know-how are considered to be
imported into this country through the existence of

a national patent system. Though many foreign
inventions and know-how might have been introduced to
Korea under private or personal contract not through
the patent system, the patent system has helped both
parties to invest their properties in this country with
confidence that their property could be protected
from misuse by others.

A greét number of the foreign patents are not used in
Lebanon. The reason for their registration is just to

guarantee their patent rights.

The Malagasy Republic is primarily a recipient of foreign

. inventions and know-how. Patent proprietors have thus

far operated at their own risk and without any
guarantee other than the possible support of the

public authorities in the event of litigation (it should
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be explained, in this connexion, that there has never
been any dispute, much less litigation). Moreover,
the interest of the Malagasy Republic in encouraging
the greatest possible investment in order to develop
its economy has done much to help metters. However,
the recent establishment of the African and Malegasy
Office, as the result of an international agreement
which tskes into account the provisions of the
international agreements concerning industrial property,
will, in addition to the material advantages which iv
represents, most certainly facilitate access to foreign
inventions and related know-how through the guarantees
which it provides. (Translation from French)
Because pressure of time has made it impossible to
complle the requisite data, it is impossible to determine
the extent to which Mexico is a recipient of foreign
inventions and know-how. It may be stated, however,
that the equality before the law of national and
foreign inventors facilitates the availability of
foreign inventions and know-how. (Translation from
Spanish).
Cur country is obviously a recipient of foreign
inventions. In our country the opinion prevails that
due to the existence of a national patent system, foreign
patentees are more prepared to have their patented
inventions and the related know-how in this country
practised by granting licences and thereby supplying
that know-how to interested national industries, than in
case a national patert system did not exist. The
patents prevent abuse of the inventions and the
related know-how by those other than the licencees.
The exclusion from patentability of chemical preducts

as such of methods of medical treatments and of



E/3661

E/C.5/52/Rev.1

Snglish
fonex C
Fege 10

NETHLRI.NDS
{continued)

TR ZEATAND

NIGERIA

POLATD

SCUTH AFRICA

methods of cultivation and breeding of plant and
animal varieties, never did exercise a prejudicial
influence on the access to relevant foreign inventions
and know-~how.

Tt is assumed that New Zealand is primerily a recipient
of foreign inventions and know-how. There has been no
recent study of the patent system in New Zezland and
there is no means of finding out what its effect isg
upon the eccnomy of the country. The criticism of

the patent system in general as existing in this country
has come to the knowledge of the authorities in recent
vears and it is appreciated that New Zealand should not
expect to be a recipient of inventive skill from abroad
without meking its contribution, by way of royalties,
towards the cost of research and the rewgrding of
inventors. ‘

The Nigerian Government is at present actively
considering the possibility of revising portions of the
Taw of Nigeria relating to patents so as to make room
for the registration of patents for applicants from
countries other than Great Britain, which, prior to

the independence of Nigeria had enjoyed automatic
recognition in Nigeria.

Fusiness transactions of Polish persons in the sphere
of inventions refer in principle to countries in which
an organized patent system is in existence. On demand
of countries in which an organized patent system does
not exist, Poland is ready to be helpful in organizing
such a system.

It is extremely difficult to evaluate in precise terms
the manner in which access to foreign inventions and
know-how has assisted in the industrial development of

the Republic. A former Chairman of the South African
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Board of Trade and Insutries in his book "A Quarter of

a Century of Indystrial Progress in South Africa,”

however, writes as follows:
"South Africa may succeed, up to a point, in
dispensing with foreign capital but what she
certainly cannot do without, without seriously
retarding her industrisl growth, is thosc mature
skills and techniques vhich can only be drawn
from the more highly industrialized countries.”

There can be no doubt that the existence of a national

patent system has assisted in the industrialization of

South Africa, in so far as the engineering, mining and

certain secondary industries are concerned.

Lven in the absence of published statistics, it can

be said that Switzerland is g supplier rather than a

recipient of foreign inventions and know-how. If the

supply of inventions and know-how tc industry in
under-~developed countries has so far been limited, this
is very likely due to the lack of adeguate patent
protection for foreign inventions in the recipient
countries.

In order to encourage the supply of inventions and

know-how to the under-developed countries, three

principle kinds of measures should be teken in those
countries:

(a) Effective patent protection for foreign inventions;

(b) Effective protection of foreign capital
investments, including the transfer of rcal net
profits in the for of interes:, aivideris oz
royalties to creditors;

(c) A genuine guarantee that, in the event of the
nationalization of property, rights or interests
belonging to forecign suppliers, adequate and
effective compensation would be granied and

transferred to the foreign owners.
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GREAT BRITATII AND
NCRTHERN IRELAND

In order to explain and justify these suggestions, it
is sufficient to reca_l that in both Furope and the
United States of America the great industrial and
commercial development of the nineteenth century was
not hindered but rather helped by the adoption of laws
on patent protection, and that the absence in those
countries of any tendency to nationalize private
undertakings or to restrict the transfer of foreign
capital encouraged the investment of foreign capital and
conseguently made measures such as those referred to
under (b) and (c) above superflucus. (Translation from
French)
Rather more than half the applications for United
Kingdom patents now come from abroad. A large number
of United Kingdom inventors seek patents overseas.
This country falls, therfore, in a sense, into both
categories A and B.l
From very early days the British Law recognized the
advantages to the economy in making known, and exploiting,
new inventions in the country. It has encouraged
foreigners as well as its own nationals to do so. The
following is & quotation from the second interim
report of the Committee on Patents and Designs (19hk4):
"The Patent law of the United Kingdom originated
in the Statute of Monopolies, enacted in 162k
(21 Jan i, c.3). The Statute had as its object
the suppression of monopolies, which before that
date were conferred by the Sovereign as a
convenient means of raising revenue. These mongpolies
related for the most part to every day necessities,
devoid of novelty or invention. The Statute in

general terms declared monopolies, grants and
letters patent for the sole buying, selling or

1/ See Part F of the GQuestionnaire (Annex B) .
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using of anything within the realm to be contrary to
law, but Section 6 excluded patents for inventions
from that general prescription in the following terms:

"Provided also that any declaration before wentioned
shall not extend to any letters ratent and grants of
privilege for the t:rm of fourteen years or under,
hereafter to be made, of the sole working or making
of any mamner of new ranufactures within this realm
to the true and first inventor and inventors of such
manufactures, which others at the time of making such
letters patent and grants shall not use, so as also
they be not contrary to the law, nor mischievous to
the State, by raising prices of commodities at home,
or hurt of trade, or generally inconvenient; the said
fourteen years to be accounted from the date of the
first letters rpatent or grants of such privilege
hereafter to be made, but that the same shall be of
such force as they should be if this Act had never
been rade, ard of none other.

"The theory upon which the patent system is tased is
that the opportunity of acquiring exclusive rights in
an invention stimulates technical progress, mainly in
four ways: first, that it encourages research and
invention; second, that it induces an inventor to
disclose his discoveries, instead of keeping them as
a trade secret; third, that it offers a reward for the
expense of developing inventions to the stage which
they are commercially practicable; and fourth, that

it provides an inducewment to invest capital in new
lines of production which might not appear profitable
if many competing producers embarked on then
simultaneously. The history of industrial develorment
seems on the whole to have justified this theory."

It 1is almost certainly true that these adsantages outweigh
the disadvantages inherent in granting monopolies and they
apply to a country which falls into category AL- as well
as to one in category B.E/

The United States is primerily a supplier of inventions

and know-how to other countries., ... Arerican enterprises

1/ gee Fart F of the Questionnaire (Arnex B).
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UNITED STATES
CF AMERICA
(continued)

have large numbers of licensing arrangemernts with foreign
firms all over the world. Because of the extensiveness of
Jnited States supply of inventions and know-how to less
develored countries and the fact that the supply is
effected essentially through private arrargements, the
United States Governrent does rot maintain data that would
enable us to rarticuwlarize in answering this question.
Certain general statements, however, can be made,

Private investment from industrially highly developed
countries is a significant factor in accelerating
industrialization in less developed countries, One element
that is considered by a potential investor with respect to
an investment involving a patent licensing agreement for
production in a particular country, is the matter of
effective patent protection in that country. Theoretically,
a country could have free access to all of the technology
embodied in patents without raintaining a ratent system.
Often the information disclosed in patents is not
sufficient, however, to be of nmuch utility to the
rotential user. He needs to have the related technology
to "work' the patent. Since patent 1icences todey usually
invelve coxmitments for the provision of technical
assistance, the licensee obtains much more than naked
ratent rights. The local ecornowy benefits by the \
acquisition through the agreement of valuaeble industrial
techniques and know-how., In addition, dollar costs arising
from royalty payrents to United States firms are often more
than offset by earnings of foreign exchange from increased
exports or savings of exchange due to the availability from
domestic sources of a product or service previously
imported. This is not to say, however, that a fofeign
investment project involving a patent licensing arrangement

in a less developed country is always beneficial to the
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less developed country. ©On the one hard, it may xean that
a rarticular less developed country may be giving up
cheaper imports ard nay be diverting sowe of its eccnomic
resources from other activities in which it might be more
efficiently engaged. Cn the other hand, the project mway
contribute in one way or another 1o general econcmic
develorment and broadening of the industrial base in the
less developed country. These are factors wnich the less
develored country must weigh in arriving at decisions on
an investment project involvirg 2 rvatent licensing
arrangement.

Fatent protection is also generally regarded as an
important factor in fostering domestic inventions, in that
it increases incentive for inventing. Tt is particularly
important to recognize the role of patents in encouraging
investmwent in research vrogrammwes ~nich are often very
costly.

further, ratents assist agricultural countries tc
industrialize., Historically the ratent systems of meogt of
the highly industrialized countries date back to the carly
19th century ard before. For exawpie, thc Unltecd States
enacted its first ratent law In 179C. Thus these Laws
generally pre-dated the great surge of industirialization
that took place in the 19th century. Although no Ifirm

conclusions can be drawn that the hiclhly incustrialized

have had ratent laws for a long tixe, or thal their
progress would have bteen slower withcut rateut laws, the
implication is that the prcotection ol inveantions nas Leen
a significant factor in their rapid and far-reaching

ndustrial growth.
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SYNOFTIC TiBIE OF MAJCR PROVIZIONS OF PATENT
LEGISIATICN IN SELECTED CCUNTRIES

Prefatory Note

This table incorporates a survey of national patent legisliation prerared by
the International Bureau for the Protection of Industrial Property; where
appropriate, information supplied by Governments in response to the guesticnnaire
circulated by the Secretary-General (annex B) has been inserted.

The table covers patent legislation in the follcwing thirty-four countries:

Africa

Ghana, Tibveria, Morocco, Nigeria, Tanganyika, Tunisia and
the United Arab Republic.
India, Iran, Japan, Pakistan and the Fhilippines.

Europe and the Middle Fast

Czechoslovakia, France, Federal Republic of Germany, Israel, Italy,
Lebanon, Netherlands, Spain, Sweden, Switzerland, Turkey, United
Kingdom of Great Britain and Northern Ireland end the Unicn of Soviet
Socialist Republics.

North America

Canada and the United States of America.

South and Central America

Argentina, Brazil, Chile, Colcmria, Mexico, Peru and Venezuela,

The table does not include countries whickh have no national patent
legislation (see e.g. Indonesia, Sudan, chapter II (2) (F) atove).

Not included in the table, moreover, are any of the following fourtcen
countries, members of the African and Malagasy Union for the Protection of
Industrial Property, namely: Cameroon, Central African Reputlic, Chad, Congo
(Brazzaville), Dahomey, Gabon, Ivory Coast, Medagascar, Mauritanic, Jiger, Ruarde,

Senegal, Togo, Upper Volta. These countries kave not in the rast hod scparate
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national patent legislation. Prior to their independence, they gave recognition
to French patents. The patent law of these countries is being governed now by
the African and Malagasy Industrial Property Convention which is in effect as
frem 1 January 1664. The Convention provides for uniform patent legislation,

the centralization of administrative procedures in a regional office, the grant
of national treatment to foreign patent applicants, and adherence by the
signatory parties to the Paris Convention. ©So far, the following countries have
adhered to the Paris Union: Central African Republic, Chad, Congo (Brazzaville),
Ivory Coast, Madagascar, Senegal and Upper Volta. (For a more detailed discussion
of the Afro-Malagasy Accord, see above, chapter II (1) (B).)



1.
Offfcial title and

2.
Patentable eubject matter

SYHOPTIC TABLE OF MAJOR PROVISIONS OF PATENT LEGISTATION IN SELECTED OOUI‘H'RIES}/

3.
Examination by
Patent Office

b,
Duraticn of patent

5.
Adherence to
international

patent
convention:

6.
Treatmsnt of
foreign
nationals

7.
Requiremente for working of
patents; sanctiona for
non-working

Other cages in which
patents are subjJect
to public uee

Country
of current
patent lew and
mﬂ\}&tima
ARCERTIRA Patent Lav of 1364 es
samended to 1957.
BRAZIL Industrial Property Lew

(Decros Law No. 7903} of
1645 as amended fn 1545
and 1961

mml{eroace

Independent patents of invention are
grented for new discoveries and inven-
tions in all clasees of industry,
specifically defined as new industrial
products, new meens, and the new
application of known meana for obtein-
ing an industrial result or product.
Patente of addition are granted for
improvements cn slready patented
inventions. Importation or Revalida-
tion patents are granted for inven-
ticns already patented in another
country, and must be based upon the
first foreign patent iasusd. Ko
patent will be granted if the inven-
tion wae publicly known anywhere
before application to such an extent
that it could be worked.

Not patentable: pharmaceutical
compositions, finuncial schemes,
theoretical discoveriea or inveniions
baving no induetrilal epplication and
inventjions contrary to law or pudlic
morals.

Any new irventlon susceptible of in-
dustrial utilization can be pateunted.
An juvention ie considered mew if it
bes not been deposited, patented or
publicly used in Brezil and if it

has not been descrided in pudlications
in such a manner ibat it might be
realized. Aleo now are the inventione
which up to cne year beiore the flling
of the application in Brazil have uct
been, ahroad, pebtented or described
in publications Im such & menner that
they might be realized.

Fot patenteble: Inventions contrery
t5 law, morels, health, public
pafety; eubstances or food products,
all kinds of medicine, pruducte
obtained by chemical meent oOr process
(oew processes for the manufacture of
such substances, products or materials
are pateutable), theoreticsl tdess,
Juxtaposition of known organs, mere

change of form, proportiens, dimenafcns

or materials (unless new technical
sffects are achleved), commercial and
financial syetems; speculation or
propeganda plans,

made to the following chapters in the Report dealing witk the various abeve items:
Chaptas 1; Ttemo 5 and 6 - Part One,Chapter II; Items 7 and § - Part One, Chaptor III.

2/ The date ia bracketm indicates the date of edrersure.

Examination &s to formel
requiremente and novelty.
Bxaminetion as to movelty
with search only through
prior domestic patenta.
Inventicns relating to
military and petroleum
mgt be referred to the
respective departmernts
before the Patent Office
examination.

Exanination ag to formal
requirenents {legal
aspect) and technical
examination regarding
novelty and suitability
for industriel utiliza-
tion.

For indepsndent patents,

Conventlon of Monte-

five, ten or fifteen years vldeo of 1839 (since

from date of grent. A
fifteen year patent is
granted only for inven~
tions considered by the
Commissioner to be of
outstanding importance.
For patents of addition,
the unexpired term of
the main patent but not
more than ten years.
For importation patente
the unsxpirsd term of
the basic foreign
patent but not more than
ten ywars.

Fifteen yeers from grant
of patent. Exiension of
five years pooeible in
national intereet.

Ttoms 2, 3 and & - Part Ome,

commencemsnt )

Paris Convention
(7th July 16834).
conventlon of Buenoe
Alres of 1510 (Sth
Novembexr 191h4).

National treatment,
Foreign filing priority
under conventions re-
ferred to in 5. A
domestic agent must be
appointed by an appli-
cant residing sbroad.

National treatment.
Foreign filing priority
under conventiona
mentioned iIn 5.

Patents miet be worked within two
years from the date of grant, and
thereafter working must not be
interrupted for two years, except
in special circumstances. Any
interested psrson may apply for
revocatlon of the patent for non-
working. Fo provision for ccm-
pulsory licencing.

I+ the invsntion i not exploited In
Brazil during two yeers after grant
of patent, or if use s discontimued
for two yeers, vittout good reason,
patentee must grant licences to any
applicant. The Director of Patent
Office will declde. If an inventlon
hae not been worked in Brezil for
three consecutive yeara, without
excuse, any interested party mey
apply for revocation.

Patents may be expropristed
in nationsl interest with
compenmation to owner. A
committee mekee en appraleal
end the expropriation is by
en act of tte Government. A
A1eegreement with the ap-
praisal is decided by the
courts.
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1.
Official title and
date of current
patent law and

regulations

Country

2,
Patontable subject matter

3.
Examinotion by
Patent 0ffice

&,
Duration of patent

5. 6.
Adherence to Treatrmont of
international foreign
patent 1 nationals
conventio;

Patent Act, 1952 (S.R.
1952, Ch.203) Patent '
Rules, 1948-1959

CHILE Industrial Property Law
of 19¢5; = amended to

1946

COLOMBIA Psbent Law of 1925,

empnded 1531,

Any new and useful art, process,
machine, manufacture, compositiom of
matter or improvemsnt thereon mey be
patented, No patent will be granted,
if tho inventions sre descrided in
eny patent or publication in any
country, or in public use in Canads,

more than two years before application

in Conadn. If applicstion hzs been
made for a patent in another country,
the application im Capada must be
f1led sither within one year from
‘the foreign filing or before the
foreign patent 1s issued,

Not patentshble: inventions having an
31legal object and mers sclentific
principles mnd sbstract theoriass;
products made by chemical processss
and intended to be used for the
preperation of food and medicine
(processen for making such preducts
are patentable},

Any new and useful inventicn capable
of indusirial spplication; combina-
tions and new processes and new im-~
provements producing supexior results.
Patents ars aleu granted on the

basis of foreign patents. An inven-
tion 18 not novel and cannot be
petented 1f it has been sufficiently
publicly kmown in Chile or elsevhere
‘befors the date of epplication.
Not_patoatable: masdicines, phar-
maceuticel products, foods, beverages,
financial schemes, theoreticel inven~
tions and inventions contrery to
public order,

New discoveries, inventions, im-
provexents in industrial machinery,
new industrial products, and now
methods, or applicetiom of methods,
resulting in industrial producte.
Confirmation patents on the besis
of foreign patents are almo graated,
Invention is not novel 1f suffi-
clently known in Colombia or elee-
wbers BO that it can be carried
out. Forelgn patents may de con-
firmed or revalidated at any tims
if invention hss rot yet been used
or mads public in the country.
Not_patentable: inventicms
contrary to public health, safaty
or morels, and paturs) msterials
of foreign or domeetic origin.
Medicines, phexrmaceutical pre-
parations, foods snd beversges

may be subjectas of patents omly
after sxamination by a qualified
Commiasion,

I/ The dite in brackets indicates the date of adherence,

Applicati ere

&3 to formel matters,
novelty and inventive-
nses.

After thirty days from
publication in the
offigial journal and in
a nevepaper, applications
are referred to an ex-
aniner, who 1s not nsces-
sarily an official of the
Patent Office.

Application examined &s
%o form end pudlished
in the official Jourmel,
with oppositiom period
of thirty days during
which private parties
may oppoas the grant

of the patent.

Five, ten or fifteen
years from the date of
grant, and may be ex-
tanded from one of the
lover terms to oms of
the higher. Ia excep~
tional cases, limited
to residents, the ini-
tial or sxtendsd term
may be twenty years.
Patents of addition
expire with min
pstent, Whexe a
patent is based upon

a foreign patent, the
term is the uuexrpired
torm of the first
granted foreign patent.

Patents are first granted
for a term of tem years
from date of grant vith
two poseidle extensioms
of five years each. Coa-
firmetion patents expire
wvith basic foreign
petant.

yoars from grent. Paris Convention

Te
Requiremonts for working of
patents; sanctions for
non-vorking

4 a%eg
a xsuny
yaTISy
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Other cases in which
patents are subjoct
to putlic uee

FRational treatment.
Foreign filing priority
under Paris Convention,
and other reciprocal
agresuente,

{1st September 1923)

Fational treatment.

Convention of National trestasnt.
Caracas of 1911

with Bolivie,"

Xcuador, Peru,

and Venszusla

{1913).

Reciprocal sgree-

ments with France

(1901).

Compuleoxry licencing may be ordered
by the Commissionsr after the expi-
ration of three yezrs in the follow-
ing conditions: if invention 1s not
worked commercislly in Cenada; 1f
working is hindered by importation;
1f demand for patented article is
not reascnably met; if development
of ccruprciel or industrisl acti
vity in Cannda is prejudiced by
refusal to grant licences om reason~
able tsrme or by conditions attached.
If licences sxs insufficient, the
patent may be ordsred revoked,
subJect to the conditions of eny
treaty or conveantion.

In the cese of a patented
invention intended for or
capable of being used in

the preparation of food

or medicine, the Commiseionsr
1 required, uniess there

1s good reason to the contrary
to grant to any person apply~
ing for the eams & licence
limited to the preparation

of food or medicine., The
three year limitation periocd
(ses 7) does not apply in
this case.



1. 2.
Country Official title end Patentedle subject matter

. b, . 6. 7. .
Fxaminati on by Duration of patent Adherence to Trentment of Requiremonts for working of Othex cases in which
date of current Patent Office international foreign patents; senctione for patenta are subject
patent law and patant 1 nationals non-~working to pudblic use
reguletions conventi

CZECHOSLOVAKIA Law of 5th July 1957 re- Im ptidle of 1
lating to I[nventions, Dis- application. The molutiea of &
coveriea and Improvement techmical problem is considersd an

ons ; 1 4 ition if 1t is nev or represents
Order of 2nd August 1957 & techmicel advance, No patent ia

Bzaminstica as to novelty., Fifteem ysars from date Paris Convention (5ta  Nationel treatment om
of application. October 1919). the bdasis of reciprocity.
Foreige filisg priority
under Paris Convention.

Exploitstion in the public
interest (for exsaple,
pational defonss). If

relating to Inventions;
Governmental Order of 2nd
August 1957 relating to
Discoveries; Governmental
Order of 20d August 1957
relating to Impr

granted 1f the invention is already
known in Czechomlovakia or abroad,
or has been operated, exhibdited or
preseated to the public.

Not patentable: food products,
medi te and subst:

Suggestions;

Various Jirectives issued
by the President of the
Office for Patents and
Inventions, and by the
Ministries of Health,
Agriculture and Forestry.

Patent Law, as mmended
in 1961; The Lawv om
Utility Models, as
amended in 1961, Patent
Office Regulations, as
amsnded in 1961; Rules
on Patent Applications,
1945; Lav on fees of
the Patent Office end
Patent Court, as amen-
ded in 1961; Law on
Employees® Iaventions,
1957; Orders for the
application of the
Enployess' Inventioms
Act, 1957.

FEDERAL
RRMUBLIC OF
GERMATY

FRANCE Patents Act of 5 July

Public Eealth Code, which,
as emended by tho Oxder
of 4 February 1559, in~
stitute "Special Pateate
for Medicaments”. 7arious
decroos,

produced chemically (but procosses
for the production of such
products or substances are
patentadls); new methods of
medicael trestment and prevemtiom
ot disoenee; new varietiem of
soods and plants snd new enimal
breeda.

Patente and patents of sddition are Exsmination as to Blghteen from
@granted for new inventions which wovelty. date of application.
permit industrial utilizatiom. Utility model patemts
Utility models are regilstered with are grunted for three
exsmination as to novelty. Jyoars from the

day
Hot patentable: inventioms the following the date of
utilization of which vould be

application, aad am
comtrary to law or pudblic morals; extension of three
inventions cf articles of food more yesrs may be
and taste; medicin subatances, granted upon applica=
which ere produced by chemical tion emd paymemt of
processss, insofer ma the inven- Toos,
tloms do not concern e specific
process for the preparation
thereof.

Inveation of mev imdustrial products; No oxsminstion ag to
inventiom of mew methods, or mev ap- movelty, exespt whore
Pplication of kmown methods, for ob- special patente for
taining an imdustrisl result or medicamente are
product, Potemts of addition are comensIRed.,

aleo greated.

Not patemtable: pharmaceuticals

are not patentable umder the

Act of 5 July 1844, which allows

ORly the prece
production to
they mey be the subject of

"mpecial patents fer mediommente”.
Finemcial schemes and combimstions,
and invemtioms eomtrary to publio
ordar, merality or law, are like-
wise aot pateantabdle.

Twenty yoors froa
filing date.

y Tho dato 1a brackets indicates the date of adhereacs,

Paris Conveation (let

Conventiom on Patont
Applications of 1953

Fational txostment,
Foroign filing
priority under Paris
Convention. Foreign
applicents must de

on Patent Classifica-

Paris Comveatiom (Tth
July 1884), Xuropsem
Convention om Formal-
1ties of Pateat Ap-

3 (18th arrangoments,
Buxo-

Patent Classification,

Agroemeat em the In-

gl

P by a
German lawyer or
patent attorney.

Extionel trostment.
Foreign filimg prierity
uadsr Paris Conveatiom
and other reciprocal

Bes columm 8,

Axy patemt mot effectively utilired
for three years may be the sub ject
of an applicatiom for cswgulsory
licence, The comditions under
which the licence is granted are
fixed by the court, Working

must aot be discontinued for

three successive years, im which
came it may be sudject to com-
pulsory licence,

10 sgreemnt regardiag
rexundrntion is reached,
the court deeides this
issue,

If working is of pudlic
interest, compulsory
licence, amd poseibly
revosation. Revocation
by Federal Patemt Court
two years after graat of
compulsory licence is
possible if the inventiom
18 oxelusively or maialy
oxploited outside Germamy
smd 1f compuleory licemos
does not suffisieatly mset
the public imterest., IFree
use of the iavemtion by

r of gevernment im the
interest of public velfare
or socurity. Appeal to
Fedsral Administrative
Court possible,

Bposial. licences may be
graated 1f pharmaceuticals
which are protected by
special patemts for medica-
mentw, or the productioa
Processes ror which are
patented umlor the 1844 Act,
are supplied 1in insufficient
quantities or at exorbitant
prices or are dsficient in
quelity. Licences may bs
graated for the bemefit of
the Btate lu reapect of
petonts affecting matiomal
defense, vhich are aleo
liable to expropriation
againet compensation.
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Marks and Patemts Act,
1931. Regulations for
the application of the
Act, 1958,

Kot petenteble: credit or
financisl. pm! or combinations;

inventions contrary to public policy,

morals or public health; pharmaceuticel

formulae and (bowever,
pharmaceuticsl processes may be
patsnted).

:7 The date in brackets indicates the date of adherence.

Ry

form only.

twonty yoars, at the
requeet of the inventor,
but not exceeding the
term of & correspond-
ing foreign patent.

{16th Decoxber 1959)

on reciprocity. The ap-
plicant must elect domi-
ciled in Xran, Foreign
f£iling priority under
Paris Convention.

worked within five yeare from tho
dato of issue of thw patent, the
Court may, cn the applicetion of
an interested psrmcm, declare the
patent null and void.

1
O\x 0
o
1. . 3. L, 5. 6. 7. 8
Country Official title amd Patentsble eubject matver Examination by Duratioa of pateat Adherence to Trestmsat of Requirementa for workieg of Gther mo; 1ia which
dn:: :flmm:t Pateat Office internatiomal foreign pateats; sanctioms for pateats are sudjest
pateat lav en tent nationals ~WO)
regulations cozunn roa-xorking to public use,

GEANA Patents Regilstratioa The only patent protection zvailable Examipation only a8 to Ghana patentms expire with The only foreigners who No provision for obtaining a compul- On application by any
Ordinance, Chapter is by means of the registration in form, United Kingdom patents can obtain protection in  eory licence against & registration person alleging his in-

179 (came into force Ghana of a United Xingdom patent, (4.e. sixteen yoars), If Ghana are thoss who com- in Ghans of a United Xingdom patent, terest to be prejudicially

on let Jewvary 1925, which must take place within three United Kingdom patent is ply with the procedures affected, a Divieional

with various subse- years of dnte of grent of the United extended, a coxrespond- in Column 2, Court of the Supreme Court

quent amendments). Kingdom patent, ing extension is obtain- hae special powsrs to revoke

odle in Ghanm, cortificaten of registration
in Ghana, on suy of the
. grounde upon which the United
Kingdom patent might be re-
voked (for which see pago
belov).,

INDIA The Patente and Designs Any manner of new menufacture or Applications are exax- Sixtesn years from date None other than cer- HNational trestment, At anytime after the expiration of The Central Government may
Act, 1911, as amended to improvement of alleged invention; ined as to form, novelty of application. tain reciprocal ar- Twslve months foreign three yeers from the date of the wake use of, or exploit, any
1956, Patents end De- an invention should result from and general compliance rangements with the f1ling priority e sealing of a patent any person in- invention for the service of
signs Rulss, 1933, as inventive ingenuity and showld de with Pateat Act and Rules. United Eingdom and provided on a recipro- torested may apply to the Controller the Governmsnt on terms to be
amanded to 1547, BSecret novel and ugeful and not comtrary some of the Common=- cal basis under arrsange- for a licence undsr the patent upon agrend,

Patent Rules 1933. %o law or morality, wealth countriee. ments referrsd to in the ground that the patented inven- Where the Contral Govermment
Nob patentable: 1inventions relat- Column 5, tion has not deen commercislly worked 1s satisfied that it is ex-
iﬁ%mo—emry. to the fullost extent that is resson- pedient or nocessary in the

ably precticable; or that the demend publis interest that & licence
for the patented article in India is nnder & patent should be
Dot being met to an mdequate extent gronted, 1t might place &
or on ressanable terms; or that by notice to this effect in the
reason of refusal of the patenios Officiel Gazrette end the Con~
to grant a licence ou reesonsbla troller chall thereafter en
terms, the efficient working im application mée to him by
Indim of eny other putented inven~ wny pexrson intorested erder
tion 1s unfeirly prejudiced or a the grant of licence on such
market for exporv of the patented terma as ke thinks fit,
article menufactured in the country Where & petent relates to in-
1s not being supplied. ventions in respect of feod
. or medicine the Comtrollex
chell on application made to
' him order the grant to the
applicant of & licence under
the patent.
The Centrsl Governmsnt may
revoke a patent where itm
Aant 10 declared prejudicisl
“o the pudblic.
IRAN The Regietration of Trade Any discovery or new invention. Examivation &8 to Five, ten, fifteen or Paris Convention Netional trostment based When the invention hsa aot been



1.
Officisl title and

3.

2, b, . 6. 7.
Country Patertable subjlect mmiter Exsnination by Duratien of patent Adherence to Trestment of Requiromsnts for working of Other uag; in which
:::n:f lz'umm:t Patant Office interoational foreign patents; sanotions for patents are subject
\1
r@gu_latlonn cc)g::;::lo petionsls mmrﬂm b p“blic e

ISRAEL Patents and Degigne Ordi~ Any new product or commercial com- Eramiration a8 %o novelty Fiftesn years from date Parim Convention Fatiooal treatment. At tims after the expiretion of be. a: e
nance, 1925, as amended modity or the application in eone snd patentsbiiity. of appllication, {2kth March 1950). Foreign filing priority thx::yyom from the ao:’ii.ug of patent, %?le Gﬁixﬂ;:”m:ﬂei:ithﬁ’t
to 1962, Patente Rulee, new manper for any purposs of fne under Paris Convention, any person interested may apply to cortain defense patents remain
1933, as amended to 1955. dustry or menufacture of any meens the Reglatrar for a compulsory licence secrot or te licenced to the
Patents (Intermational already discovered, known or used, or for the revocation of a patent if Covernment. Under s state
Convention) Rules 1935, Not patentable: inventiona contrery the patented articls is not being of emergency, the Covernment
es emended to 1962. to l2w, morality or pudlic order, supplied to sn adeguate extent on may postpone or not grent

Agrioculturel or horticultural oper- reasonable terme; or treds or in- certein patent applications;
ations, New strains of living cree- duatry or the sstsdlishment of any appeals egainst such deci-
tures (except miorobiological methods), ney trade or industry In Isreel is sions sre possible; compen-
unfairly prejudiced; if any trads or esation may be claimed.
industry is unfairly prejudicad by 8imilarly, any Governmert
conditions attached by the petentse Depertment or sny person
for the purchase, use or werking of suthorized by 1t may use
patented article or procese; if any patented invention for
patentes does not wenufscture in defense purposes, against
Isrsel or refusss to grant local compeneati on,
manufecturing licences on reasonable
terms. A patent mey nol be revoked
before the expiration of two years
from grant of first compuleory
licence.

ITALY Civil cods, Decrees Any nev invention utilirable in in- Exanination as to FTifteon yeers from date Paris Convention (Tth Fational treatwent. Revocation ia provided for if the Expropriation egainet com-
concerning patents, 1939t  dustry. ferm only. of epplicatien. July 1884), European Forelgn filing priority invention is not worksd within pensation in the intererts
containing regulations Mot petentsble: inventions coutTary Convention on Patant undsr Paris Comvention. thres years following the patent of national dsfense or for
relating to patents, 1940; T lsw and public pelicy; pharmaceuti- Applications of 1953 grant, or if working ia diecontimmed other reasons of public
concerning patents for cal products end processes. (17th October 1958). for three years. In neither case, utility.

induetrial models, 16%0; Purcpesn Convention hovover, is the patent revoked if
containing regulaticne on Patent Clessifi- the failure to work was due to
for industrial modelas, cation of 195k (9th causes, othar than lack of funds,
1941; conteining amend- Jermaxy 1957). beyond the conirol of the patentee.
wente to certain articles B
of the Regulation for
patenta of industrisl
inventions, 1953; Act to
amend the 1939 decree
containing legislative
provisione with regard
to patents of indumtrial
inventione, 1959.

JAPAR The Patent law (Fo. 121, Any new invention capable of being Full examination as to Pifteon years from dste Paris Convention ¥ational trestment end

of 1959). The Law for
toe Enforcement of the
Patent Lav (No. 122, of
1959).

used for industrial purpcses is
patencable. Utility models patents
are granted for devices involving
tecimical improvements.

Not patentable: articles of food
sud drink; medicines; substances
mapufectured by chemcial processus,
or by a process of nuclear conver-
sion; srticles injurious to pudlic
order, good morsls or public heslth,

!7 The date in breckets indicates the date of sdherence.

gouversl requirementa of
Patent Lav and for novel-
ty and patentability.

of pudblication; the
teym of the patent way
be oxtended but in no
case is the term to ex-
ceod twenty years from
dats of spplication.
Utility model patente
are grantad for ten
yesrs from dete of
pudblication of the ap-
Plicetion in the
Utility Models Gatetts,
or fifteen years from
the date of filing,
vhichever is shorter.

(15th July 1899).

forelgn filing pricrity
under Paris Convention.

In other cases, mationsl
trestment and foreign

£iling priority is svail-
able only on the basis

of reciprocity.
must submit a certifi-
cate of pationality to
aacertain their status.

If patented invention bhas not besn
properly worked within Jspan for
three consecutive years or mors,
any person may request a licence
to work the petent sublect to ap-
provel of the Director-Gensrs) of
the Petent Office.

Failing sgreorent, spplicsnt may
ask the Director-Genersl to order

Foreigners a licence.

The Minister of Internmation-
al Trade ard Induatry caa
eorder a licence for working
in the public intereet.
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1. . . k. 5. . 1. 8.

Country Officicl title and Patentadls subjoct matter Exsmination by Duration of patent Adherence to Treatssnt of Requirements for working of Other cases in which
date of currsnt Patent Office international foreign patents; sanctions for patents are subject
patent law and patent nationals non~working to public use

rogulations convention:

LEBANON Order KC Fo. 2385 to regu- Creation of any new industrial product, Examinstion as to forn Fifteen yoars from date Parie Convention (lst National t. for ing within two

lale the Righte of Coa~ discovery of & new process for obtain~ only. of application. September 1924 ), The spplicant must have & years from the date of the patent
.worcisl and Yudustriel, ing a loiowa induatrial product or representative domiciled grant, unless the patentee proves
Artistic, Literary and result, nsw aprlication of a imnown in Lebanon. Foreign that he has mde direct offers to
Mugical Property, 1924/19%6. industrial process. £1ling priority under industrialists capable of working the
Not_petentable: financial com~ Paris Oonvention. invention snd has not refused, without
binations; ioventions cantrary good reasocn, requests for lieences
to pudblic policy or morality; made with reasonable conditiona,
pharmaceutical formulae and
compounds ,
LIBERIA Patent Act of 23rd Decsme Any new and veseful art, machine, Rramination as to form The term of the grant Natinal treatment, dut If a patent ovned by an alien ia not The Government has the right
ber, 1864. manufacture, process or composition only. eshall not exceed twenty alions must work patent worked in Liberim within three years to use, without charge,
of matter; any new and waeful ep- years from the grant., within three years of of imsue, the patent falls into the cortain patemta which mey
plication of any known substance, Howsver, in practice grent (see 7). public domain, be of use to the services
machine, metter, composition of the grant is for fif- of the Republic.
matter, article of menufacture, teen years,
device or apparatus.
No prevision for specific ex-
clusion from patentability,

MEXICO iustrial Property New industried products or new com- Applications are first Fifteen years frem ap~ Faris Convention (7th Retional treatment, Patent expires at end of twelfth year Patonts may de sxpropriated
Law of 1942 and Regula-  pomitions of matter; new methods or ozamined as to formal plication date with mo Beptember 1903). Foreign filing priority  1f not worked. Aleo, compulsory on grounds of pudblic intereet
ticns thereunder. application of known methods For compliance with patent extension. The patent wnder the Paris Conven~ licences may bs grauted if patont was Inventions relating to de-

obtaining an i{ndustriml yroduct or lev and as to whethar expires at the end of tion. Also, on the basis pot exploited industrislly in Mexico, fense may bo expropriated
result; Lmprovementse on prior inven- they infrings a Mexican the twelfth year if mot of reciprocity, an appli- or it was iluproperly or ipsufficisntly or kept secret by Goveroment.
tious producing an industrial result; petent in force, fol- commercially vorked, cation may bo filed with- worked, within three ye~va from the
new forms of industrisl products. loved by crdinary ex- exespt when working wos 1in twelve montha from the date of applicetion, or 1f wurking
An invention 1s not novel if it has amination es to novelty irposaidls, publication of the firet wae suspended for moro than six
been previously patented in Mexico extending to prior foreign patent and obtain months during said three yosar pariod,
or ebroed; if 1t has bsen sufficiently Mexican pateuts. Special priority. The patentes muat notify the Patent
publicly known in Mexico or sleevhere novelty examinstions Offico of his working end obtain &
to be put into execution or has been of widar scope can bo cexrtificate of working. The parties
exploited commsrcially. carried out on request to & cempulsory licencing arrsngssent
Not patentable: chemical preducta of any interssted party my agree bstween themeelves on the
{but chemical processes ave patente by the Minlatry of remumeration to be given the patentse.
abls), discoveries, theoretical Reonomy. In the absencs of such an agreewent,
principlee, ideas with no indust~ the patentee is entitled ‘o half the
rial application, inventions profita of thes licensee The licence
contrary to lew, public health ney be revoked if the licsncos osvuses
or safety or conirary to good morals, to work ths petent imvention., The
commreial or financial schemws. The evnar of a depeadect improvemsnt
Juxtaposition of ¥nown laventions, patont muy ebtain & compuleory liconce
unless it represents a& combination from the ovmer of & basic patent,
for uniting them.
MOROCCO Decrees of 23rd Juns Iaventions, Twenty years from the Parie Comvention Fational trestment for Patonts wust be worked ia Morooco ox Expropristion against comw

Fot gstentable: financial schemps

calculations; inventions con-
trary to law, morality or public
safety; pharmaceutical compounds.
{Bovever, pharmaceutical processea
are patentedble).

1916, 22nd October 1930,
18th July 1933 snd 15th
Jamuary 1941,

i? The date in brackete indicates the date of adherence.

Bxamination ae to form
only

date of mpplication,

cltirens of countriea
Agreenent on the In- membors of the Paris
ternational Patent Union, smd other for-
Inatitute of the Hague,eigners with a perussn-
1947 (let Jenuary 1956)ent residence or ine
dustrial sstablishment
in Moroecco.

Foreign filing priority
unlor Paria Convention.

(30th July 1917)

in & country Member of tbs Peris Union
within three yeers from the dato of
application in Meroceo; working mwst
Dt be diecontinued for mere than
three censecutive years., Failuro to
work may result in revecation of tho
patent at the instance of an intorost-
ed party,

pensation 1s provided for
in the case of an imventlon
being required for natiomal
defense,



Country

1.
Official title snd
dats of current
patent law and

regulations

2.
Patentable subject matter

3.
Rranination by
Patont Office

Puration of patent

5.
Adnherence to
international

palent
conveati.

6.
Treatmsnt of
forelgn
nationals

T.
Requirements for working of
patents; sanctions for
non-~working

Other cases in which
patonte are eubject
to public uss

NETHRRLANDS

NIGXRIA

PAKISTAN

Patent Act, 1510, ss
anendsd to 1956,
Industris) Property Re-
gulations, 1914, as
amonded to 1957.

Patont Regulations, 1921,
as amended to 1557.

1936, a8 last amendsd in
1959.

Registration of United

Xingdem Patents Ordinance,

Chegter 182 of the Laws
of the Federation of
Higeria, 1958,

The Patents and Designs
Act 1511, as amended to
1960,

The Patenta and Designe
Rulse 1933, sa smended
to 1956.

The Becret Patent Rules
1933, sa wmended to 1956.

2atent Lav of 1869 as
amended to 1954
Industrial Promotion Law
of 1955, Chapter 6; Re-
gulations of 1956.

Any pevw lovention or iloventive improve-

Branination aa to com-

ment resulting in & product or a process plience with Patent Act

applicable to industry.
Xot petentabls: inventions centrary

to public order or merality; sudstances
#8 such; chemlical products; methods of
cultivating and breeding plants end

Patent Agents Regulatiiens, plant verieties (special law deals with

this latter eubject).

United Kingdom patents may be regist-

ered in Nigeria vithin thres years of

the date of the grant of the United
patent,

Any manner of new mamifacture or im-
provemsct of invention; an invention
should reeult from inventive ingenuity
and should be novel and useful and not
contrary to law or morality,

Mot patental chemical products
(oot including their process of
manufacture); admixtures of known
ingredients; inventions contrary to
law or morality.

Inventicns or Alecoveries in sny branch

of industry, including new industrial
products and nev methods OT nev ap-

plications of known products for obtaine

ing ao industrial result or product.
Inventions are not nevel if pudblicly

and for novelty and
patentability,

Exazinatien ounly as to
form.

Applications are ex-
aninsd a8 to form,
novelty and gensral
conplimnce with Patent
Act end Rules.

Exaainatien as to form
only, ard 1f in order
the applicatien is then
advertised in a specified
Journal for ten days.
Grant follows in abseuce

knovn in Peru or elsevhsre sufficlently of epposition,

to de put into practice, Official
pudblications ef corresponding foreign
patents de not bar novelty; a confir-
uatien patent may be applied for any
tims during life of foreign patent

an1 muat be dased on first one granted.

Hot_patentable: pharmaceutiocal pre-
paratisas; remsdies except those mads
with 1_ilve planl
to law, publio safety or morsls, fin-
ancial schemes, sclentific principles,
discoveries of things existing in
oature,

I/ The davs io brackete indicates the date of adherence.

inoventiona contrary

g/ The a1.iation might be modified in visw sf Nigeria's recent adherence to the Paris Conventlon.

Righteen years from date
of grant. No extenszien
possibles,

A Bigerian patent ex-
piree with the United
Kinglom patent, If

the United Kingdom
patent is extended, a
corresponling extansion
ie obtainadle in Nigeria.

Bixteen years from date
of spplication.

Parie Conventien (7th Eatienal treatwent,

July 1884) ; Buropean

Foreign filing priority

Convention on Formeli- under Paria Convention.

ties Of Patent Appli-
catiens 1953 (Sth May

1956) ; European Con~
vention on Classifi-
cation of Patenta,
195% (12th Janusry
1956) ; Agreemsnt on
the Internatiemal
Patent Institute of
The Hague, 1947 (6th
Su7

June 1
Paris Convention (2ud

Septeaber 1963).

Nops, ether than re-
ciprocal it

of sdditien are granted
for the unexpired term
of the original patent.

Ten ysars from filing of
epplication; extension of
five years on application
if invention ie dbeing
worked in the ecountry.

A confirmation pateat
oxpires with basic for-
eign patent, dut term
cannot exceed ten ysers.

wlth the United King-
don and certain Com-
monwedlth countriss.

Convention of Monte-
video of 1889 (since
commencement ),
Convention of
Caracas of 1911,
with Bolivia,
Colombic, Ecuador
and Venezuala,

The only fereignors who
can ebtain pretection in
Higeria are those who
can cemply with the re-
quirements get forth in
column 2, 2/

¥atisnal treatment,
Fareign filing prierity
on bagis of reeiproocal
arrengements.

Examiration fees and
granting fees are
higher for forelgners.
Foreign filing priority
under the Comvention
of Monterideo,

Compulsory licences are granted,
subject tc reasonabls compensstion,
three years after grant of pstont
if patent is not baing worked on @
sufficlent scale in the Netherlanda
or if a licence is nesded to work &
subsejusntly patented invemtion
(depenlent patant).

Aay person way petition the Central
Government for a compulsory licence
or the revecation of a patent if the
demand for a patented article ile not
being nat 1o sn sdequate extent or
supplisd on ressonadle terms in
Pakistan; or san existing trade or
industry or the establishment of
vew trade or industry in Pakistan
is unfairly prejudieed by dofault
of tha patentes to manufacture,

The Central Government may also
order revecatien or grant a liocence
ea ground that patented artiscle er
procass ls manufaotured er carried
on sxclusively or mainly outside
Pakistan. Compulwory licence or
revecatisn may not be erdered bo-~
fore expiratisn of four years from
dats of patent application.

Patant must be worked within three
years after grant; if not worked the
rights are lost unless the patentes
advertises his willingness to grenmt
licences to sanyone in a specified
Journal, If no reascmsble offer is
wads vithin sixty days the patent
rexains in force. I a reasomnadble
offer is refused, the interested
party may apply to the Ministry of
Industry for suthority to use the
invention. Compensatbn to tae
patentse is statutory and fixed

st half the incomes from the licence
in the absence of agreement.

A pateni mey bs oxpropriated
by a special law 1if in the
interest of nmational dsfonse
or om groundas of pidblic
interest ; v mey bo sublect
to compulmory licsnces,

upon reascasble ceapsnastion,
1t the Crown requires =
licence for defense purpoges,
in the interest of indusiry
er for othsr ressoms af
public imterest.

In certain cases the Gorsrn-
ment may make use or exmloit
invention for the servios

of the Goverrament on terms
to bs agresd. The Central
Government may revoke s
patent 1f it s found to be
prejudicial te the public,

The Government may subject
individual patent to
speclal conditions when

its exploitetion is covered
by specisl laws, pational
security or public interesi.
Conditions are in the dis-
oretion of the Mintetry

of Industry.
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1.
Official title and
date of current
patent lav and

Tegulations

Country

2,
Patentabls subjeot matter

3.
Xramination dy
Pateat Office

4,
Duration of patent

Adherence to
international
patent
convention

6.
Treatmeat of
foreign
nationals

7.
Roquirements for working of
patents; sanctions for
nen-vorking

o1 a%g
@ xsTay
s TTEE

T A28/2576°07

Other cases in which
patents are subject
to public use

PHILIPPINES Ropublic Act No, 165 of
1947, as amsnded by Re-
public Aets 637, 1951.
Revieed Rules of Practice
before the Philippines
Patent Office (1953).

BPATR Royel Decree-Law of July
26, 1929, as reviesd and

amended. to 1962.

Patent Act, 1834 as amend
ed to 1962, Act relating
to the Rights to Inven-
tions made by Employees
of 1949, Act centeining
speclal provigiona as to
‘ Invertlons connectsd
wvith Fationa) Defence of
1946, ne amended to 1562,
Royal Ordinence of 1960
on the Protection of
Forelgn Patents, Deelgns
and Trade Marke, Roles
for the Patent and Re-
gistration Office,

Federal Patents Act, 1954.
Raforcement Regulatiens,
1559.

SWITZERLAND

17 The date in brackets indicates the

Any inventioa of a rew and useful
machins, manufactured product or subd-
stance, process, or improvemwsnt of
the foregeing.

Kot patenteble: inventions contrary
to public ordsr or morals, public
health or welfare; mere ideas, scien-
tific principles or abstract theories
or any process not directsd to the
making or improving of a commsrcial
product.

Inventions relating to apparatus, in-
struments, processes (mschanical or
chemical), which are totally or Jartly
unknown in Spain or sbroad if directed
at obtaining an industrial result or
product; sclentific discoveries if
recognized as uniqus and original; im-
P in economi 1al
processes if of & practical and work-
able mature. Products not patentable
as such may be protected as utility
models.

New iuventions releting to p:

Eraninstion as to forml Seventesn years from dats Nons, but certain

requiremarts only.

Ersmination as to patent-
ability and fora, dut
does net include nmovelty
or usefulneas.

Patont Off{ce may require
conversion of a patent
sprlication into »
utility model applica-
tion, or vice versa.

jUVEY LT

of imsus,

Patents of inventionm:
twenty yszrs; patents
of importatiea: ten
yeara; patents of ad-
dition: for umexpired
term of parent patent;
utility models: twenty
yoars; comssrcial or
econcmio patentas
twventy years., All
terms run from grant.

or procesess which can ke utilized
industrially.

Fot Ebenta:nln: inventions contrexry
%o lav or morals ; food products,
medicines or chemical compounds
{though & patent may bs gronted for
spocial procosses of manufacture).

Few inventicma industrially utilizable.
The invention must sclve s techanical
problem, be susceptible of industrial
epplicati am, be nev, represent a
technical sdvence and be based on a
creative idea,

Hot patentsble: inventions contrary to
JTew; inventians contrary to morality;
chemical eubatances; msdicines, foods,
animm) foodstuffe, beverages - even
when they are not chemical subsiances;
yrocesees for the manufmciure of
maddcines by other than chemical
mathods,

date of adherence,

formal requiremasnto,
novelty and patentadility.

Prier smaminetion as to Eighteen years frem date

novelty, technicel ad-
vance snd level of imven-
tion 1f the invention
affecte the induatry for
the finishing of textile
fibres. Othervias, ne
exsuination as to

novelty, technical sdvance
and level of imventien.

of application,

of zpplicstien.

resiprocal arrenge-
msnte,

Paris Convention (7th
July 188%).

years fi.a date Paria Convention (lst

July 1885}, Ruropean
Convention on Formeli-
ties of Patent Appli-
catiens, 1953 (26th
June 1957).

Xurepsan Convention
on Clessification ef
Pateuts of Invention
1954 (26th June 1957).

Paries Convention (lst
Beptembor 1924).
opean Convention on
Patent Applicetions,
1953 (28th December
1959), Agreemsnt on
the International
Patent Institute of
the Hague, 1947 (lst
Jaauary 1963).

National treatment.
Foreign filing priority
is grantzd on the baais
of reciprootty,

National treatment for
nationals of ether mem-
ber countries of the
Paris Union, Other
pationals may enjey
benefits as provided
by special treaties.

NetionAl trestment,
Fon~rwsident appli-
cants must appoint
&n agsnt in Bweden,
Forelgn filing pricrity
undsr Paris Conmvention.

Katiemal treatment.

Zur- A domiciled sgent in

Switzerland is re-
quired, TForelgn
f£1ling priority

under the Paris Con-

~ventdon,

At sny tims after the expiration of
three years frem dats of grant, any
person ®Ay apply to the Ddrector for
a licenss if the invention patented

1s not Deing werked commercially in
the Fhilippines to fulleet aztisfact-
ory extent; if the demsnd for patented
artiole in the Philippines is not
being wet to an adequate extent snd
on reasenable terms; 1f by reasou of
the refusal of the patentee to grant

a licence or licsnces on reascnable
terms, the estsblishment of any nsw
trade or indusiry is unduly restrainsd.

In order to keep the patent mlive, the
patentes must record, before the end of
ths third yesr follewing the gramt of
the patent, proef of sctusl working of
patents of imvemtion, patents of im-
portatien or utility modsls. In lieu
thereof, he may (oxcept in the case of
patents of importation) present a
dsclaration of willingness to graat
licences. The recerdsd declarstion
of willingness may be withdrswn, pro-
vided an spplication for liceace has
not been filed wnd the patentees sub-
aits proof of actual working,
Licenosss under the above procedurs
must prove actual werking within one
your from the date of licence,

If the working of a patent 13 sus~
pended beyond & year and a day, with-
out Justification, the patent may de
declared invalid by tke Courts on

the application of sn interested party.

If, on thes expirstion of throe years
from the grent of the patent, the
patented invention bas not been worked
adequately in Sweden, eny person wishe
ing to ume the inventien may bring
action against the patentes before the
Court, If the patentss cannot Justify
non-working, the Court, exercising its
dimoreticn, shall determine the con-
ditions and the compensition under
waich the inventlon may be used by
the party interested,

On request, compulscry liconses may
be grented by the court if the inven-
tion was not adequetely worked in
Bwitzerisnd within three years frem
the date of registration of the
patent, The pateant msy bs revoked
if efter the expiTy of two years
from the lssus of the original
licence, the granting of licences
is not sufficient to zatisfy the
needs of the Bwiss market. Whers
the legielation of the foreign
countyy of which the patentes is a
national or in which ke han ap
establichment provides for
revocation on grounds of failure
to work efter three years from

the date of issus of the patent,
revocation may be sought in
Bwitzerland in lieu of a compulscry
licence.

The Government may use any
patented invention, at sny
time, for Covernment pur-
poses, subject to compen-
satien to the pateutes.
After the expiretion of
three yexrs from date of
grant, any person may
apply to the Director

for a licence 1f the
patented invention relates
to food or medicine or is
necesecary for public heslth
or safety.

In the interest of the
gereral public, & patent
of invention er utility
model may de expropristed
by lav and used exclusively
by the State or declared
available to anyone as &
public utility, subject

to cempepastion being

paid to patentes.

In the interest of the
State, the Crown may

erdsr that use of sn
invention be fres er may
appropriote the inventiom
subject to full compensstion
being peid to peteatee. In
the interest of national
defonee the Goverrment nay
order that the invention be
expleited by tlw Btate, or
remein secret patents; in
both cssex due compensation
will be paid to the inventor
or patentee.

Total or partial
exprepristion in the
public interest sgainst
compsnsetion to be
fixed by the Court if
necepsary,

1985 d



1.

2, 3 b, 3. 6. 7 '
Countxy Official title and Patentable subject matter Rramination by Duretion of patent ' Adlerence to Treatment of Requirementa for working of Other ceses in which
date of current Patent Office interoationsl forelign petents; sanctions for patents are sudjoct
patent lav and patent nationals mn-working to'publiec uee
regulations conyenti.
TAFGANYIXA teuts (Registration) Or- A United Xingdom patent may de registe Examination sa te forn A Tanganyikm petent expire Paris Convention The erly foreigners who On applicstion by any
:u.nco, (c:pur 21’!,)of ored in Tansnn,yix This must take only. 68 with the corresponding (16th June 1963). can obtein protection person alleging his interests
the Tanganyika Levs. place within three yeers of the date United Kingdem patent, If in Tenganyike are thoee te be prejudicially affected,
eof grent af the United Kingdom patent, the United Xingdom patent who comply with the pro- & Divisionel Court ef the
18 extended, a correspond- visions of Columm 2, g/ Buprems Court has epecial
ing extension is cttain- povers to revoke cervificates
able in Tanganyikas, of registration in Tangsnyika
on any ¢f the grounds upon
which the United Kingdow
patent might ke revoked,
(8ee p. 10 bslow).
TUNIS: rees of 26th December New indust-ial produsts, nev means or Fxaminstion as to form Twenty yeers frem date of Paris {7tk Fatioral ¢ my be revoked if mot oz~
“ ?8%8, 22p4 Septerber 1892 the nev application of Xnown mesus for enly. application, July 188%), Foreign filing priority Ploited vithin two years of issue
and 31 August 1902. edtaining & result or an industrial uoder Peris Convention. or during any two cmsecutive yoars.
product are patentabdle.
ot patentadle: financial schemos an..
caleulations; inventicas contrery to
law or morelity; food or pharmaceutical
products (hewever processes for their
menufecture are patentable).
GREEY . - invention or dimcovery emd any im- Eramination as to form Five, ten or fifteen Paris Convention (let Fational on 1f the 1 tien is mot
b hum’ Ao, 191 'ln peod relating to “:'.Ym u.:i in- only. years from date of ap- Beptomber 1924), Agres- Fervign filing pnorny worked within two years frem the issue
the application of the d.un.ry; invention of new products and plicstion at the option mont on the Internat- under Paris Convention. of the patent, or if it comses to be
industrial property lawe, industrial results; inventiom of new of the spplicant if he lemml hhnt Inntitute worked for two comsecutive years, or
1955. wothods; new application of known 4% propared to pay in- of The Eegne, 1947 AY the patentes introduoss into Turkey
methods, Petents of eddition and cretsed fees for the (28th 5-pr.nber 19%). objects mammfactured abrosd snd similer
patents of importatien are alse granted. longer term. to those covered by the patent. An
¥ot petentable: credit or fimancial actdn for revocation may Be brought
schemes; inventioms ccotrary to public before the Courts by sny imterested
policy and morality; pharmsceutical perty.
compounds and medicines.
UNIOB OF Btatute on The of & tecknical predblem Full examivation as to Patents: fifteen yearw HNational treatmsnt on & If an izventien is of
BOVIXT Inventions snd huomi- distinguished by 1ts 1 novelty, 1l nevelty and from date of filing; basis of reciprocity.
BOCTALIST sation Propossls (1959). 1n any field of national econemy, usefulness of invention. 1no extensiens, Cer-
REPUELICB Regulation on Compensation

for Discoveries, Inven~
tions snd Fationaliratiem
Proposais (1959).

culture, public heelth or national
defense, which produces a positive
Tesult, is considered to be an inven-
tion, Buch inventions are protected
by greating either certificates of
sutborship or patents. Inventors

may according to their choice re-
Quaet oither: 1) a certificate of
authorskip, in vhich cese the State
acquires the exclusive right to use
the inveation, snd the inventor is
entitled to compensation; 2) & patent,
in which case the ir ntor scquires
the exclusive right to the invention,
Hot patenteble or eligidle for cer-
tificeten of suthorship: sudstances
chemically obtained (nowever, this
does not apply to new proce
The following categories are ollubh
for certifioates of suthorskip but
not for patents: medical, flavouring
and food substances obttained by nom-
chemical processes (though patents
may be issued for the methods of
preparstion); new proven methods of
treating disesses; new and lsproved
species of agricalture animsls, dirds,
otc.; varieiies of mgricultursl crope
odtained by selectir~,

I/ 7he date in brackets indicates the date of adberence.

Emsxipation for novelty
is dased on prior Soviet
and foreign patents and
publicetieons,

g/ The situstion might e modified im view of Tanganyika's recent slhsrence to the Paris Comvention.

Fon-yesidents are re-
quired to use the All-
TUniocn Chanber of Cem~
moene &8 their agent

in coumexion with grunt-
ting the certificate of
suthorship or patenmt.

tificates of suthor-
ship: unlimited dure-
tion,

} specisl importance te the
State, the Council of
Ministers of the USSR way,
failing an sgreement with
the State sn public organie
satiens concerned, grent
pormission to use the in-
vention to an interested
governmental agency snd
ostabliok the compensation
1o bo paid te the patentss.
The gevernwent may ensure
that ocertain discoveries,

t ixventioms or ratienali-
ration preposals cencerning
dofonse remain secret in
the interest of the State.
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REPUBLIC

Rules and Regilstions
No. 230 of 1951,

UFITED KINGDOM Patents Act, 1949;

IRZAD Act, 1946,

th new
producte, new industrial ways er uthod.
of nev applicatiens of industrially
known ways or methods.
Kot patentable: {nventicus invelving
i1xmorelity er publio disorder; food-
stuffs; medical drugs or phaxmaceuti-
cal 1 Chemioal
are, however, pjatentabls,

Any manper of new memufacture and sny  RPWEIRAUAcN. 8e-Np set-

new mothod or process of teating sp- pliance with patents

Plicskle to the improvemsnt and conm- ects and for ncvelty

trol of manufacture, and patentabllity.
Hot patentable: well establisched

natursl laws; ingenious idess or dis-

coveries with po industrial applica-

tiom; inventions comtrery to low or

morality; sibatences of food or

wodloime which are mixtures of

Xnown ingredients; plant and animal

vexrieties,

y The date in orackets indicates the date of adherence.

Foreign filing priority
under the Parie Conven-
tien,

special cases the yatent
1s rencwable fer s peried

tions cevering processes

medical drugs or pharma-
csutical preparstions,
ths patent term is ten
years from the date of
application, sad taere
is no provision for ex~
tonsion of term.

8ixteen years from fil- Paria Conventioa (7th Haticmal treatament.
ing ef complote specifi- July, 1884), Euro-  Fersign filing priority
cation, with provision pean Convention on under Paris Convention.
for extension by five Formalities of Pat-
yoars, or in exceptional ent Applications,
cases ten, on the grounds 1933 (5th Nay 1955).
of on, lon

on cmuuum of

Patonts, 1954 (28th

October 1955).

1
K 2 Ev' E:
1 2, 3. u. . 6. 1. 8. 78
Conntry Official title and Patentable subject matter Rxaminsation by Duretion of patent Adherence to Treatwent of Roquiroments for working of Other cases in which ?
date of current Petent Office international foreign patents; sanctions for patents ere subject s
patent law and pateat nationals non-working to pudlic use g
regulations conventi
UNTITED Patent Lev No. 132 Now creations 1niu-trhu: axploit-blt, Exauination as to form Fifteen years fron date Paris Convention (1st National treatment, on At any time aftor expiraticn of thres Government may oppsse the
ARAB of 1949, whether 1in . of applicatien; in July 1951). basis of reciprocity. from grent of patent, the great of & patent or, as

yoars

Patents Directorste may grant a com- the case may de, expropriste
puleory licence in the follewing in- invention for its own ex-~
stances: if patentee fails to exploit ploitation, if 1t is of mi-
invention sufficlently) 1f expleita- litary value, comoerns

ticen iw stopped for two consecutive national dsfense or relates
years; if patentes has refused to te public utility, In
grant right of expleitatien exr has such cases, the patentes
imposed exorditant conditions. The is entitled to Just compen-
patentoo is sntitled to remmnerstica. setion.

The has

ary pover to allow a patentee a period
of two years' grace before authoriz-
ing the grant of a compulsery licence.
If invention is net erploited in Egypt
within tvo years following the grant
of a compulsory licence, the Patente
Directorate may, an request, canosl
the patant.

Cempulsory licosicos may also be granted
to ownere of “dspendent” patents and
vice verss, if inventien 1s of great
importanco,

At any time after the expirstion of Any Gevernment depsriment
three yoars from the sealing of a and sny persen euthorised by
patent any person interestod may spply 1t mey use amy patentsd in-
to the Comptrvller-Gesoral far & venticn far the sorvices of
llconce under the patent exr for the the Crown (including the
endorsoment of the patant “licences production er use of atomic
of right®; 1f the inventien is net onorgy). Applicatiens for
being worked oowmercially in the pateats relating to defsase
United Kingdom to ths fulleat mey bo withkeld frem publi-
reasonable exteant; if demand for cation. Applications relat-
patented article is not being met ing to atemic energy umos

on reasonsble terms or ii seing way similerly be withkeld
»st to m substantial extent by im- fxem pudlication watil corti-
portationt er if by reasen of the field by the Crowa as net
peatentes‘s licencs cemditions an baing required for doferse
export market for the patented purposes., Provision is
article is not being supplied, or mde for the peyment of com-
the working of some otler patent pensation by the Crowa.

18 s or the The Comptroller-Generel mast
use or sale of materials not pro- grant cespuleery licemces
tacted by the patent or the deve- 1n vespsct of patents re-
lopmsnt of cemmereinl er industr- 1ating te foods, medicines
1a) activities is unfairly pre- or surgical er curative
devices unloss it sppecrs &
him that there are good

for refusal. An
epplication for mich o I~

'

Judiced.,
The Mcnmr shall oonsider
naturs of tine
since grant, and ortex'l' of patentes
fully $o work, ability of ligenses
to work inventisn te public adven-
tage and rieks te be undertskwn appoal lies to a Juigs ef
by him, the Eigh Oeurt,
The Cexptreller's powers shall be
exerciged to sacurs meaximim werke
ing of inventiouns, suitsble ro-lnn
tien te wad P
for say person werking sn inmtlu
undsxr the protection of & patent,
Patent me~ be yevoked efler the exe
pirstion of twe yeers from aa order
for & compulsery licence if auchk
licence or sn endorsemsnt “"licences
of right" would met be effective
for the purposes wet out sbeve. An
appeal liee frem exy exders of the
Comptawller made under the above
provisionas to & Judige ef the High
Court.
Ko Order may be msde which 1s at

h:pm a‘o:lvlt:‘!qn.



1.
Official title and

2.
Patentable audject watier

3.
Examination by
Patont Office

5,
Durstion of patent

5.
Adherence to
intsruational
patent
conysnt i

6.
Treatmont of
forelgn
nationals

7.
Pequireuwsnts for working of
petonts; ssnctions for

aon-vorking

Other csns;\ in which
patonta ars subject
to punlic use

Country
date of curremt
patont lavw and
regulations
UHLTED Patent Act of 1952,
STATES OF smended to 1962;
AMERICA United States Code,
Titls 35, Patents,
Pules of Practice of
the Unlted States
Patent Office,
1949-1962, Atomic
Enargy Act of
1954,
VRARZURIA

Industrial Property
Lav of 1955,

Any new and ussful process, machine,
nanufacture, composition of matter,
or any nev and useful imp: b

Xzaminatien as to formel
regquiremsnts, novelty

thareaf, Inveatiens must not be
publicly knovn or used in the United
Btatee, er patented or desoribed in
a printad publication in the United
States or slaevhere, dpefere the in~
vention wes made by the mppliceat,
snd, regardless of the dmtse of in-
ventivn, the inventien must noi be
in public use or on sale or patented
or deacrided in & printed publica-
tioa more than omne year befors the
dats of the mpplicetion for patent
in the Unlted Btates.

Xot patentabls: inventicns comtrary
to public morals; business methods
and sclenttfic principles or dis-
coveriss not applied to a useful
purpose; atomic weapons,

Indspendent patents of invention
granted fer wsy and useful products,
machimas, tools, etc,, processen
for industrial er cowmarical use
or proceases for preparing chemical
products, improvemsnts and eny
ether inveatien or discovery
suitable for industrial appli-~
catien. Invention is not novel

1f publicly Xown anywhere prior
to f1ling. .

¥ot patentable: msdicinal and
pharaaceutical preducts; foods,
beversges, chemical prepara-
tionae} financial schkeass; use

of patural forcea, thosretical
1dees; inveatiena camtrery to
pudlic health, safety, ordsr ox
norale; the jurtapositisn of koown
inveutions, unlees it repressnts a
combipation for uaiting trea.

1.7 Toe date in breckets indicates the dats of adberence,

and

Xxamination an to formal
requirements only; oppo=
sition period of aixty
days from publicatien in
the Bulletia for Indus-~
trial Property.

Saventsen ysars from dats
of grant. No extensiens
axoept by speclal act of
Cangreas,

Tive or ten years at
choice of applicant in
reapeot of independsnt
patents; for confirma-
ticn pateats, the un-
sIpired term of fereiga
patent dut mot longer
than ten yerre; for
importation patents,
five years. All terms
taks effect from the
grant ef the patent.

Paris Conventlen
(30th May 1867).
Pan-American Convea-
tion of Busnos Aires
of 1910 (2lst March
1911).

Cenventlon af
Careoes of 1911,
with Bolivia,
Colonbia, RBouader,
aad Peru (19th
December 1914},

Fatisnal treatment.

One yaar foreign filing
yriority undsr Paris
Convention, Pen-
Amsricer. Cenventlon

of Busnos sires (see

5) axd under any

ethar reciprocal
arrangsment.

¥ationel treatment.
Tho owner of & foreign
patont has & one year
prefsrence, from graat,
io ebtalning & coxTes-
ponding patent, snd
wmay object to say sp-
Plication for an ime
portatisn patent ap-
plied for during this
peried, or way Lave aush
a pateat dsclared mall
and void,

¥a provisiens in patent law, Atomic
Busrgy Aot of 1954 contains a tempor-
ary proviaion, expiring in 1364, for
the grant ef compulsory liceaces
under a patent witem there has been &
declaration after hsering that in-
vention 1s of rimmry t in
stemio enorgy field snt that l{cenc~
ing of the inveation is of yrimary
impoxtance in effsctusting the
policy and purpese ef the Atomis
Eaargy Act.

Patent must be waked within two years
and working wot dimocontinued for more
than two years, exoept in cese of
socident €r fo3 majeure; the patent
Py be ravoked sppliation by an
interested paxty.

Vhere vielstlon of the
anti-trust lews by mosna
of patents 1f found, the
gourt mey provids for the
granting of licsucss on
ressmsdls torms sxd ia
some cases, the grant of
royalty free licences.

An invention ef interest
to the State or of baasle
pudblic interest may de

sipropristed, in accord-
ance ¥ith the previsiens
of law the ex-
propristion of preperty.

€T atwg
q xsuay
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ANNEX E English
PATENTS APPLIED FOR AND GRAL'WED DURING WEP PERIOD érz:xx}:
1957 - 1960 (1)
BATIONALS SorEICIERS Foreimers
COUNTRY . —_—— Grand as a vercen~
T 1957 1959 1959 1960 1961 Total 1957 1958 1959 1960 1961 Total Total g::“d-:f 52:
7] Sramd Total
AUSTRALIA 4097 4274 1398 4026
e No information provided L2 207 519k 62 032 7802 8586 35487 56594 L7
BELGLM LN No informztion provided
L83 1581 1709 1661 - 6434 8261 9075 10037 10739 - 38112 L4546 85,55
ERAZIL, * No informavion i ’
— provided
- o 2022 583 901 1814 838 6158 ‘1184 642 1502 1979 930 6237 12395 50,9
CatiaDA .
iy 1154 1348 1506 1310 1613 6931 21205 2564 22786 23214 28834 | 117503 124424 Oh .42
Rl
w 772 859 1219 1258 1207 5355 15489 17354 20802 20756 20465 94906 100761 0L.65
CEYLON * 20 22 22
- 30 34 128 92 4 106 126 1 80,51
A% 26 23 21 19 8 87 e 2? 91 104 gg t%; 231 <3 .;n
CHINA * 601 602 51,8
—_— 526 553 2830 56 72 11 130 176 36/ 16,96
> 160 146 88 1oy 125 623 2 n 18 57 19 & S 208
CUBA
L** RLOO 358 349 228 38 1373 486 55% 567 369 219 2192 3565 1,10
5 57 13 397 72 764 107 13 547 1563 298 2528 3292 76.79
GZECHO- * 1483 5960 6634 671
— L 6573 30364 643 887 1008 1159 1169 4E66 35230 11,80
SLOVAKTA | 1080 1355 1854 3801 3335 | ks 230 185 €4t 579 W | 2, 16539 12,78
DEN:
R O 1082 2007 w8 | s 301 3476 376 nee w57 | 1eee 21339 7,57
473 432 359 343 409 2016 1582 ue8 1271 1512 1866 7719 9735 79,29
mm;%c oF - 36513 37133 36954 36461 35895 | 182956 689 17369 19657 20662 22293 | 6470 269426 32.09
pmivies 14684, 13850 15029 12974 13123 56537 5783 5987 7527 6692 h2? 33416 89953 37.14
X 799 34 869 T 728 3977 1185 1239 1298 Ldk 158, £750 10727 £2.92
FLLAD * 187 177 153 1238 105 760 473 475 587 571 601 2707 3467 70,07
o (5)
FRANCE - 13500 13440 14500 13460 15221 57965 15765 17622 20601 22579 22806 99373 157338 63.15
= 10431 10665 17063 12932 1299 61,085 125¢9 14287 24537 22068 20156 93617 157702 59,36
HUlGARY L - 235 212 1858 1847 7952 - 320 439 590, 665 | 2018 %970 20.24
o - 1147 887 959 818 3811 - 249 267 355 407 1278 50£9 25,11
1oLk 2 527 529 67 663 706 3096 2929 3043 3294 3840 14583 17699 20785 £5,20
b 249 299 267 261 325 1401 2063 2712 2166 2252 2601 11794 13195 £9,2¢
LD 2 17 129 19 109 103 577 568 S46 657 758 856 3385 3962 pru3
L 12 Ly 14 10 20 0 475 351 389 3P 331 2939 20¢9 96,51
ISRAEL 2 323 397 416 165 422 2023 577 702 g36 1049 1274 438 6441 r2.08
i No information provided
1Ly X 7528 718 7723 7222 7524, 37415 1231 12058 Lilkk 15045 1oL | 68972 106367 €L.83
e 6950 5627 5200 1918 6168 28863 10650 10073 9002 £47€ 1c622 Le235 77698 62,95
JARAN * 26371 30622 31924 31893 34758 | 155568 6817 7969 3613 11591 13659 | Lysks 517 4 2.5
s 6286 6614 6932 7676 13570 L1073 3527 3358 3346 2576 7376 22e3 62261 1 .02
REPURLIC OF |
HOREA o 1480 1974 2398 2082 2956 10892 2 i 68 65 <3 253 nuws | 2.27
e 292 KoL 605 625 617 2540 21 38 bl 53 15 151 a1 | £.29
LEBANON > No information provided 1
T 35 32 25 23 148 76 82 109 1 1e 158 bL6 77.08
LUXEMBOURG #* No informati wvided !
e °5g orme °§,}”° 83 91 ki 3%0 759 978 1295 1401 1352 5785 €175 03,68
NETHERLANDS 2 2 220 2302 11650 7975 8673 5839 10409 159 | heess 59705 |
i 3933. 37(;3 2‘58? 2796 2 1162 2972 2567 3058 31,57 3473 15567 19729 I
o zm,um(s)_t_ 685 738 2012 788 782 14005 173 1618 1772 a5 2066 274 v |
e No information provided :
() Information provided by Governments in response to the juestionraire
(2) One star indicates patent applications whereas two stars indicate patents granted.
G) The years in the table are ficcal years ending March 31 of the year following the indicated year,
The data refers to residence rather than nationality of applicants,
() The data for foreigners includes both British and other foreigners.
5 The data for nationals refers to France and overseas territories (territoires d'outre nerj.
(6) The years in the table are fiscal years ending larch 31 of the year following the indicated year,
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ANNEX E (Continued)
NALION w
NALIONALS [FORCIGNERS orand Foreigners
OUN ran o)
COUNTRY 1957 1958 1959 1960 1961 Total 1957 1958 1959 1960 1961 Total Total 2:; gfr:;x:—
Grand Total
FORWAY # 1219 1211 1209 1243 924 5806 2402 2 ‘
= 511 2790 3086 3135 13924 19730 70,57
> 492 475 435 392 333 2127 1656 1972 1701 1592 1590 8511 10638 80.00
PAKISTAN > 13 27 48 61 o4 233 981 1023 1103 1082 1063 5252 5485 95.75
. 5 No information provided '
1
FHILIFFINES % 62 95 123 11, 126 520 338 21 497 492 ;
= 592 2340 2860 | 8L.8l
i 31 33 61 75 93 293 120 126 130 154 209 739 1032 TL.60
POLAID * 2186 1722 1655 2023 1784 9370 461 562 60l 698 0 .
= 3065 12435 24,64
** 758 Skl 5 h2 759 3545 216 359 561 520 512 2168 5713 3794
S.UTE AFRICA % 1275 1356 1453 1536 1591 7211 3030 3377 3701 3762 3721 17591 24802 70,92
o 342 473 L 485 526 2270 2928 3189 3630 3632 3098 16477 18747 87.69
SWEDEN o 4891 L2 4302 lavy 3804 21633 6968 7552 8082 8730 9382 LOTLL 62347 65,30
= 1349 1281 1310 077 127 624, 2988 2821 2911 2622 2758 1IN0 20344 £9.30
SWITZERLLD  _* 4890 5078 5285 4874 4821 24948 8237 8538 9321 9790 10354 L6240 78 6495
[ 3162 3022 3011 2487 2766 Lt 5338 5611 5465 4782 5406 26602 41050 64,80
TEINIDAD and % 4 3 4 6 29 88 85 92 9 10 1466 495 9oLl
wcEace (2) TR No information provided
ULISH CF
SUVIET _* (3) 21600 28300 36300 L4100 53800 184100 - 285 364 585 513 1747 185847 00,94
SUCTALIST (1)} 8100 8200 10200 10800 10500 L7700 64 67 99 62 56 348 L8048 00,72
REFURLICS () 3 1 1 1 1 7 3 29 123 7% 3 264 273 0,97
UNITED ARA3 % 95 84 102 95 763 1139 340 392 48k 569 620 2105 3544 67.86
REFUEZLIC = 1 18 22 48 40 142 127 285 312 469 698 1891 2033 93.01
UIITED KINGDOM # | 22672 23873 24123 22773 22683 116129 17826 18399 20372 2211 21128 102866 218995 47.00
CF GREAT k] No information provided
TAIN AND
LORTELAN IRELGD
MITED STALES % | 60278 63234, 63302 63090 - 24,9901 U020 14395 15406 16631 60452 310356 19.47
CF ATRICA(L) o |36728 41079 Wh297 39574 Lo247 201925 6145 7371 8212 772 8229 37669 239594 15,72
REPUBLIC CF
VIBI-u! = No infermation provided
= 55 28 52 60 68 263 16 57 61 57 68 289 552 52,35
YUROSLAVIA  _* 837 825 818 810 734 405k 685 835 880 991 1100 491 8545 52,55
= 173 265 301 30R 224 1271 469 401 306 389 382 1947 | a8 £0.50
(1) The ‘years in the table are fiscal years.
{2) A1l patent applications were reglstered.
(2) (1) Refers to Certificates of Authorship; (i1) refers to Patents, (See Part Une - Chapter I (2).

(L) Data refers to residence rather than nationality of applicants.






