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I:NTROIXJCTION 

A. General Assembly Resolution 1713 (XVI) and Subsequent I:evelopments 

The present study on the role of patents in the transfer of technology to 

under-developed countries was prepared in accordance with the terms of General 

Asserrbly resolution 1713 (XVI) of 19 December 1961. The resolution called for a 

report containing: 

"(a) t As udy of the effects of patents on the economy of under-
developed countries; 

"(b) A survey of patent legislation in selected developed and under-
developed countries, with primary emphasis on the treatment given 
to foreign patents; 

"( c) A 1 n ana ysis of the characteristics of the patent legislation of 
under-developed countries in the light of economic development 
objectives, taking into account the need for the rapid absorption 
of new products and technology, and the rise in the productivity 
level of their economies; 

"( d) A recommendation on the advisability of holding an international 
conference in order to examine the problem regarding the granting, 
protection and use of patents, taking into consideration the 
provisions of existing international conventions and the special 
needs of developing countries, and utilizing the existing machinery 
of the International Union for the Protection of Industrial 
Property." 

('Ihe text of the resolution is appended as Annex A). 

In vievr of the broad substantive and geographical coverage of the inquiry, 

the Secretary-General advised the Economic and Social Council at its resumed 

thirty-fourth session in December 1962 that the report could not be completed in 

time for submission to the third session of the Committee for Industrial Deve:t.Dpment 

or the thirty-sixth session of the Council. He accordingly suggested, and the 

Council accordingly recommended, that the collection and analysis of information 

should continue during 1963 and that the repcrt should be presented in 1964 to the 

Co~mittee for Industrial Development, the Economic and Social Council and the 

nineteenth session of the General Assembly.Y 

Document E/3702, paragraph 8 (vi), and Official Records of the 1237th meeting 
of the Council, E/SR.1237, paragraphs 48-52, 
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The Committee for Industrial Development at its third session in May 1963 
received an Interim Report by the Secretariat,g/ noted the recommendation of the 

Council and accordingly decided to defer discussion of the subject until its 

fourth session in 1964.1/ 

The Preparatory Committee of the United Nations Conference on Trade and 

Development at its second session recognized the importance of patents in 

facilitating access to technological experience and know-how, when applied in such 

a way as to take fully into account the special needs and req_uirements of the 

economic development of the developing countries. The Committee noted that a 

study had already been started on the subject as a result of the initiative taken 

by Brazil in the United Nations. It was suggested by the Committee that this 

work be expedited so that the study could be brought to the attention of the 

Conference)±./ 

The General Assembly at its eighteenth session noted the above recommendation 

of the Economic and Social Council, as well as the suggestion incorporated in 

the above report of the Preparatory Committee of the Conference on Trade and 

Development, and requested the Secretary-General to continue with the preparation 

of the study referred to in sub-paragraphs (n), (b) and (c) of resolution 1713 (XVI), 

and to submit it to the United Nations Conference on Trade and Development, as well 

as to the Cormnittee for Industrial Development, the Economic and Social Council 

and the General Assembly at their 1964 sessions. The General Assembly also 

recommended that the 

under item IV of its 

consideration to the 

Conference on Trade and Development, in the deliberations 

provisional agenda (Invisible Trade), give serious 

study prepared by the Secretary-General.LI 

B. Preparation and Scope of the Report 

General Assembly resolution 1713 (XVI) had req_uested the Secreta:r"J-General 

to prepare the report "in consultation with appropriate international and national 

institutions, and with the concurrence of the governments concerned." Accordingly, 

the Secretary-General circulated on 8 October 1962 to Governments and interested 

g/ D0cument E/c.5/35. 
1/ Document E/3781, E/c.5/37, paragraph 68. 
~/ E/3799, paragraph 165. 
2} ·General Assembly res0lution 1935 (XVIII) of 16 December 1963 

/ ... 
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inter-governmental and non-governmental organizations, a questionnaire on The Role 

of.Patents in the Transfer of Technology to Under-:Ceveloped Countries. (The text 

c~ the letter of transmittal and the questionnaire, and the names of the 

Governments and organizations from which r~plies have been received, are appended 

as Annex B). The views and information received in reply to this Questionnaire 

have been fully used in the preparation of the present Report. 

The organization of the study has been designed to provide a convenient 

arranc;ement of the wide scope of the issues covered by resolution 1713 (XVI). 

In terms of general content, item (b) and the legislative aspects of item (c) of 

the resolution are covered by Part One (Major Characteristics of Patent Systems) 

and Annex D (Synoptic Table of Major Provisions of Patent Legislation in Selected 

Countries). Item (a) and the economic aspects of item (c) are dealt with in 

Part T,10 (The Effects of Patents on the .Economies of Under-Developed Countries). 

'I·he economic analysis of the effects of patents on the economies of 

under-developed countries (Part 'Iwo) considers the role of patents in the actual 

transfer of technology; the role of patents in relation.to imports of patented 

products and processes; and finally, the role of patents in improving the process 

of invention and innovation through the indigenous technolo~J of developing 

countries themselves. 

In accordance with the j_ntent of the General Assembly, the study has focused 

on the problem of the treatment extended to foreign patentees. For this reason, 

considerable emphasis has been placed upon the international patent system and the 

extension of patent protection to foreign inventors, which are discussed in 

Part One, Chapter II. The pertinent material directly applicable to foreigners 

has been specifically covered in connexion with the discussion of multilateral and 

bilateral treaties, under which States have assumed international obligations with 

respect to such matters as the grant of national treatment and of priority rights 

of application to foreign patentees. In the majority of cases, however, the 

treatment of foreign nationals is governed by measures of general application; 

and _a non-discriminatory attitude towards foreign patentees results from the 

non-existence of any distinction between nationals and foreigners. 

No attempt has been made in Part One to discuss all the rules pertaining to 

patents. Houever, it has been thought useful to cover the major issues of the 
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juridical basis of the patent grant, conditions of patentability, and governmental 

regulation relating to failure to work the patent, abuses of the patent privilege 

through the medium of restrictive business practices, public use of patented 

inventions, and regulation of assignment and licensing agreements. 

A survey of national patent legislation is called for by sub-paragraph (b) 

of resolution 1713 (XVI), and is indeed essential to the understanding of the 

various issues raised in that resolution. Every effort was therefore mac"e to 

include in this study infonnation regarding pertinent lLgislation in both 

developed and under-developed countries, including the legislative changes mac7e 

or contemplated in newly independent states. In this connexion, the Secretary­

General requested the International Bureau for the Protection of Ino.ustr-ial 

Property to prepare a. survey of national patent legislation for thirty-fo·ur 

selected countries, which is incorporated in the tabular presentation appended 

as Annex D. Studies of patent legislation of ten countries§_/ ·11ere also submitted 

by the International Chamber of Commerce and the International Association for 

the Protection of Industrial Property. Of special help in this context uas the 

information included in official reports on revision of the patent law submitted 

by several Governments .l/ There have also been taken into consideration va:-..Aious 

international and regional patent agreements among Governments, including 2r1ong 

the latter the African'and Malagasy Accord on Industrial Property and the European 

Common Patent Draft Convention, which have a bearing on the functioning of 

national patent systems. 
General Assembly resolution 1713 (XVI) also requested that the Secreta:ry-

General's report should take 11into consideration any pertinent discussions uhich 

might take place in the UnitP.d Nations Conference on the Application of Science 

§.I Brazil, Ceylon, France, Israel, Japan, Morocco, Mexico> Suitzerland, 
United Kingdom, Yugoslavia. 

Canada - Royal Commission on Patents> Copyric;ht and Industrial resigns; 
Report on Patents of Invention, Ottaua, lSSO. 

India - Report on the Revision of the Patents Law, by 
Shri Justice H. Rajagopala Ayyangar, September: 1959. 

United Kingdom - Interim and Final Reports on the Patents and resigns 
Acts, London, April, 1946, and September, 1947. 

/ ... 
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and Technology for the Eenefi t of the Less-Developed Areas. 11 Since the agenda for : · 

the Conference did not contain a specific item on the subject of patents, the 

Conference's papers and discussions did not provide any treatment of the subject. 

Consequently, no reference is made in this report to the discussions of the 

Conference. It may, however, be desirable to conmmnicate the Report to the 

Advisory Committee on the Application of Science and Technology to Development, 

set up by the Economic and Social Council under resolution 980 A (XXJ:JI)~/ of 

l August 1963 foll0v1ing the Conference, so that it may take this analysis into 

account in its over-all study of the transfer of technology to developing countries 

The present report was prepared by the Fiscal and Financial Branch of the 

Department of Econcmic and Social Affairs. 

§_/ Official Records of the Economic and Social Council, Thirty-sixth Session, 
document E/3816. 

I ... 
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The chief purpose of the economic and legal analysis undertaken iL this 

study has been to consider, from the viewpoint of the economically under-developed 

countries, whether on balance the patent system can play a useful role in 

encouraging the transfer of technology to developing countries and contribute 

to their economic development; and whether this system is a proper vehicle for 

accommodating the respective interrelated interests involved, i.e., the interest of 

the inventor in his creation; the social interest of encouraging invention; the 

consumer interest in enjoying the fruits of the invention upon fair and reasonable 

conditions, and the national interest in accelerating and prcmoting the economic 

development of the country. 

The grant of the patent privilege has been based on two primary legal and 

social justifications. The first is that patents are private property, i.e. the 

inventor has the exclusive right in his invention and the patent grant recognizes 

this right. The other is that they are exclusive privileges for a limited term 

of years granted by the GoverrLment in the public interest to ~ncourage research 

and invention, to induce inventors to disclose their discoveries instead of 

keeping them as trade secrets, and to promote economic development by providing 

an incentive for the investment of capital in new lines of production. It is on 

this latter rationale that modern patent systems chiefly rely. 

In order to qualify for a patent grant, the product or process rr,:ust conform 

to certain legislative criteria of industrial utility, novelty and/or 

inventiveness. Such statutory criteria of patentability are subject to 

interpretation and application by national Patent Offices and national courts. 

The thoroughness with which a Patent Office in practice reviews the patent 

applications filed with it to determine whether the invention claimed or 

disclosed therein is patentable depends not only on the controlling legislative 

provisions, but also on the extent to which the office is adequately staffed 

to carry out its review functions. Patent Offices of developing countries are 

likely to have more limited staffs and undertake a more limited review of 

patent applications than those of scme of the more industrialized countries. 
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Developing countries in fact can rarely afford the resources of skilled 

manpower and the costs of a comprehensive Patent Office review procedure such 

as exists in some industrial countries. For this reason) some of them have 

been considering the possible harmonization and unification of their national 

:ratent systems and, more particularly, the establishment of a joint Patent Office 

that 1rould have the resources of trained personnel and finance that are necessary 

for successful patent administration but are not within the capacity of the 

individual under-developed countries. 'I'he first regional Patent Office and 

uniform patent law of this kind created so far is the African and Malagasy 

Industrial Property Office established pursuant to an Accord among fourteen 

member countries of the African and Malagasy Union. 

In addition to affiliating with a regional Patent Office and pooling 

their joint research efforts therein, the under-developed countries may 

consider two alternative methods of meeting the problem posed above. They 

may dispense with strict standards in the review of patent applications and, 

following the practice of a number of countries, issue patents of importation., 

confirmation or revalidation, i.e., patents issued on inventions already 

patented in another country which are based upon the first corresponding 

foreign patent issued. Or, they may call on the services of an organization 

such as the International Patent Institute of the Hague which examines 

patent applications submitted by national patent administrations and gives 

opinions thereon to private persons. 

B. International Patent Relations 

Both in the under-developed countries and in most industrialized countries, 

but to a larger extent in the former than in the latter, the statistics indicate 

that, generally speaking, the percentage of patents granted to foreigners is 

much larger than that granted to nationals. It is therefore significant that 

the patent laws of most countries make no distinction between domestic and 

foreign applicants and follow the principle of national treatment, i.e. nationals 

I . .. 
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of a foreign country or others who are domiciled or have an effective 

industrial or commercial establishment therein are guaranteed eq_uality of 

treatment with the nationals of the country granting the patent. In a few 

countries, this principle is q_ualified by the notion that the foreign country 

should give reciprocal treatment to the nationals of the home co"'J.Iltry. 

Of the international treaties and conventions relating to the protection 

of foreign inventors, the most important is the Convention of the Faris Union 

for the Protection of Industrial Property, first established in May 1883 and 

currently adhered to by sixty-one industrialized and under-developed countries. 

The most important principles underlying the Paris Union are the principle of 

national treatment, described in the preceding paragraph, and the right of 

priority, whereby a national of a member country who has filed a patent 

application in a member country of the Paris Union has a twelve-month priority 

over any other person for filing an application for the same inven~ion in 

all other member countries of the Union. 

C. Government Regulation of Patent Uses 

There is an extensive range of national legislation directed against 

practices that are considered abuses of the national patent system - chiefly 

the non-use of -patents, restrictive business practices, excessive royalties. 

This legislation, on the whole, applies to both the foreign and the domestic 

owners of the abused patents, although the legislatj_on dealing with the 

non-exploitation of patents was historically directed primarily toward foreign 

nations, while exchange controls with respect to the limitation of royalties 

relate exclusively to foreign patentees. 

Provision for the revocation or compulsory licensing of patents which 

have not been commercially exploited in the country within a prescribed tir:e 

after the patent has been g1anted is made in the patent laws both of industrial 

and under-developed countries. As a historical matter, this legislation was 

adopted because of concern over the fact that the foreign mmers of inventions 

could, by refusing to exploit the patents covering such inventions, prevent the 
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development of national industries which might give employment to nationals 

and utilize available national resources. Another important factor was the 

fear that foreign patentees could, by excluding other producers of the 

patented articles from the market, be in a position to monopolize the im}Jort 

of such articles into the country and thereby exact higher prices from 

dcmestic consumers. 

There are still in existence, mainly in the case of some under-developed 

countries, statutes which provide for revocation of a patent where it has not 

been exploited within, usually, two years of its issuance, or where its use 

has been discontinued for more than two years. More recent laws, however, 

have favoured the less stringent remedy of compulsory licensing of patents 

under which anyone ready to work an unused patent may compel the }Jatentee to 

issue him a licence. This trend has been aided by the Convention of the 

Paris Union under which patent revocation is permissible only if the granting 

of compulsory licences does not suffice to prevent abuses resulting from the 

exercise of patent rights. In the case of the developing countries, there 

may be administrative advantages in a third method of automatic lapse of 

patents in the case of non-working beyond a certain period, since this 

method (unlike revocation or compulsory licensing) would not require government 

or private initiative to be implemented. By the automatic lapse of the patent, 

the public becomes possessed of the invention without any preliminary 

administrative or judicial action; but, on the other hand., this may impair 

inducement subsequently to work the invention which may be provided by the 

e:cistence of the patent. 

Many countries have an administrative requirement that all }Jatentees pay 

annual or periodic fees, which usually increase with the age of the patent. 

The size of these payments is considered to be an important factor in bringing 

about the abandonment of unused patents. 

In the case of inventions of special interest to the public welfare or 

security, provisions have been made in many laws to throw their use open to 

others than the inventor. Thus, in many countries, no patents may be issued 

for inventions in certain fields (especially food and medicine). In other cases, 
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where patents are issued, provision is made in the public interest for: 

(a) the conrpulsory licensing of the patent to the Government or to any othei· 

interested party; or (b) the expropriation of the patented invention by the 

Government. In both cases, there arise issues relating to the compensation 

of the patentee and the administrative or judicial mechanics and authority 

for determining such compensation. 

National policies differ as to the circumstances under which Governments, 

or persons other than the patentee or his voluntary licensee, may use patented 

inventions. There also exist national differences as to the nature of the 

public interest -uhich justifies the compulsory licensing or expropriation of 

·patented inventions, and as to the procedures employed in connexion thereuith. 

The public interest deemed to justify the e:i::clusion from patentability, 

compulsory licensing or expropriaticm of patents may relate to such diverse 

matters as the national defence, :9ublic health, improvements in the 

international balance of trade, development of special resources available 

in the ccuntry or general industrial development. 

M~ny countries, mainly those which have reached a certain level of 

industrialization, have taken legislative, administrative or judicial action 

against restrictive business practices that may occur in conne;don with 

patent licence and transfer agreements. Such agreements may include clauses 

prohibiting the licensee from exporting or selling in designated areas; 

requiring him to use only materials, equipment, personnel supplied by the 

patentee (1'tie-in11 clauses) j fixing the resale prices of vholesalers and 

retailers and, in some cases, of the manufacturing licensee himself liL1iting 

his output; and compelling him to -r;iay royalties for unused patents 11 ccmr,ulsory 

packagen licences. For some cases (e.g., tie-in clauses), legislation of 

this type is part of the national patent law, but more usually it constitutes 

part of the general anti-trust legislation of the country. Since business 

restrictions of this kind are considered against public policy, it is 

immaterial ',,hether they ap:pea:c in patent or in general business agreen:ents, 

and since, moreover, the effective enforcement of policies against restrictive 

business practices requires a larger number of trained specialists 11ith 
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adeq_uate investigative powers and appropriate legal sanctions, legislation of 

a general nature would appear to be a more ef"ficient method of coping with 

this l)roblem than legislation that is part of' the patent law and adds to the 

duties of a Patent Office. 

National Governments have sought to cope with the problem of restrictive 

business practices in international patent licence agreements by taking legal 

action against abuses - at home or abroad •· of patents issued by them, or by 

adhering to treaties dealing with restrictive business practices in international 

trade. There are at present two multilateral treaties in effect which establish 

supranational progranh~es for the prevention and control of restrictive business 

practices. These are the Paris Treaty of 1951 establishing the European Coal 

and Steel Community, and the Rome Treaty of 1957 establishing the European 

Economic Ccnu.nuni ty, both concluded by Belgium, the Federal Republic of Germany., 

France, Italy, Luxembourg and the Netherlands. 

In many countries, the terms and conditions of patent assignment or licence 

agreements with foreign patentees are generally subject to governmental review, 

chiefly from the point of view of their probable effect on domestic private 

and public interests. One area of potential abuse by a foreign patentee is the 

charging of an excessively high royalty or fee. For this reason, Government 

revieu of the terms of agreements between foreign patentees and domestic 

licensees or assignees is exercised chiefly with a vieil to the reasonableness 

of royalties and the transfer abroad of royalty payments. (See the following 

section, for a discussion of the economic aspects of this issue.) 

D. Economic Effects of Patents 

In the development of under-developed countries, the transfer of technology 

is only one of several essential elements taking its place alongside such other 

factors as financing, trade and the development of hurran and natural resources, 

as well as the development of a country I s indigenous technological resources. 

Within the purview of this factor of the transfer of technology, itself, 

moreover, the role of patents is limited by the fact that patented knowledge 

I I ••• 
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is only a part of the total technological knowledge which should and does 

flow to under-developed countries. This is so partly because much of the 

technology required by these countries is not at that latest stage of 

technological advance which is covered by patents. Partly, it is because 

the u~der-developed countries lack so much in general lmow-how and management 

experience, that the knowledge covered by patents alone is usually not 

sufficient for the introduction of new products and processes. 

On the other hand, the significance of patents for, and their impact on, 

under-developed countries may transcend the field of transfer of technology. 

The patent system will affect under-developed countries also via the import of 

ccmmodities which are patented products or incorporate patented processes in 

their production. Finally, the patent system has a relation, not only to the 

transfer of technology but also to its creation, to the extent to which patents 

issued to national and resident inventors may promote the development of an 

indigenous technology. 

As regards foreign patentees, the situation where the national enterprise 

in the under-developed country will be able to produce the product or work 

the process covered by the patent without any technical, managerial or 

financial co-operation from the foreign patentee, or from other foreign sources, 

is quite exceptional especially in the least developed countries. This is 

particularly so, in view of the fact that commonly the operation and application 

of new inventions is not feasible without the benefit of the relevant 

unpatented technological lmow-how embodied in formulae, processes anc:. blue-prints, 

trade secrets, etc. 

Probably the most frequent case in practice will be the one vhere the 

national producer in the under-developed country would seek recourse to the 

technical support and other resources of the foreign patentee. This may be so 

either because these are not obtainable elsewhere or because the national 

producer does not have the ability to select and combine the different 

technological and financial factors needed, without the patentee's help. 

If the domestic enterprise wants to use the foreign patentee's technological 

and management .know-how or capital, and cannot obtain these as readily 

anywhere else, the foreign patentee will look for assurances of a safe and 

profitable situation. Patent protection in the developing country may or 
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r~_ay not have a high place among these profitable conditions or guarantees which 

he exr~cts. In any case; the fact is that patent protection is actually asked 

for and e:zq:ected in a large number of situations, and quite apart from its actual 

econoEtic significance it may be of psychological importance for the foreign 

patentee-investor. 

Hcuever, the terms and ccnditicu; of licensing agreements are legiti1Tately 

s subject for the concern and. control by the Governments of under--develo:r;ed 

countries. Cf particular concern to them are undue financial sacrifices exacted 

from the national licensee resulting in balance of payments burdens, and other 

unduly restrictive features of licensing agreements which diminish the benefits 

of introduc:i_ng the patented innovation in the under-develor;ed country. 

There are difficulties in determining what is an excessive balance of payment 

burden, and the necessary information cannot be obtained from the available 

statistics. Iloreover, the actual burden which royalty payments to foreigners 

i1:1pose on a country cannot be measured in balance of pe.yment terms alone, but 

must also ce evaluated in terms of the ccntrituticn that the technolcgy in question 

makes tei the development of a particular industry within the country and the 

long-run contribution that it makes to decreasin~ the country's dependence on 

foreign imports and increasing its exports of the product in question. 

Undue financial sacrifices may appear not only in the form of excessive 

:.'.'oyalties) but also in excessive prices paid for n:aterials or components or for 

the services of technicians obtained from the patentee, or an undue share of 

profits or an undue amount of equity transferreil to the patentee in return for 

the use of his patent or for his technical services, unduly high management 

fees) etc. It will be seen that the financial terms of these agreements are 

highly complex and t:1eir e.ffective control calls for considerable administrative 

resources and flexibility. 

The handicaps and possible abuses from which under-developed countries may thus 

suffer in connexion with patent licensing; are basically due to th<:; monopoly of 

technical knowledge, management knowledge; capital resources and marketing access 

enjoyed by the firms and economies of the more advanced countries, rather than 

to the existence of patents as such. The basic problem to tackle for the 

I ... 



E/3861 
E/C.5/52/Rev.l 
English 
Page 19 

international community is the one-sided relationship under which the possession 

of know-how and capital resources are so unequally distributed. The balance of 

payments burdens resulting from this one-sided relationship are heavy and take 

many different forms. 'I'hey have never been fully appreciated) or even prq::erly 

measured, as compared with the burdens of adverse terms of visible commodity 

trade of under-develope1 countries. 

Although the burden of the patent system is most readily apparent in the 

form of the heavy payments which are made for licensing fees and royalties or 

profit transfers to foreign patentees) yet frequently a serious burden of the 

patent system may lie in precisely the opposite form, namely those patents ,::1ich are 

not being utilized within an under-developed country although they could be ur3ecl 

advantageously in its productive economy. This burden is not measured by the 

volume of fees and royalties: since the patents are not in fact worked, no fee:_; 

and royalties are paid. The true burden here lies in the absence of the social 

and economic.: benefits which the working of the patented product or process could 

have meant to the under-developed country and in the inability of the 

under-developed country to utilize its resources in the fullest and best possj_ble 

way) in consequence of the non-working of the patent. 

Where, however, the patent could not be economically worked in the country, 

the burden may result from the higher prices which may have to be paid for the 

importation of the patented products) as a result of the monopoly position gained 

by the inventor through the grant of the domestic patent. This, however) will 

be the case only in so far as the price of the imported product is not already 

controlled by the patent or market situation in the developed countries frou ,1hict. 

the product could be obtained. Conversely even the grant of a dorr:estic :r,atent 

will not give the inventor a monopoly position in the local market in the case of 

interchangeable products which are typically manufactured by competin6 suppliers, 

each of whom has his own set of patents on processes, comp::ments, etc. 

In any case) the effect of higher prices specifically due to patent protection 

is almost impossible to disentangle from higher prices due to such factors as 

exclusive know-how, trade secrets, restrictive practices, or the dotiinont r:arl{:et 

:position of the supplier, all of which are intrinsically unrelated to tte :pate~,t 

system. Since patents are thus only one of the factors which n,ay b,ing about 

higher price,sJ the question arises whether :rr;easures directly affectint; price 
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levels or general anti-trust legislation are not an economically more effective 

and administratively more feasible technique of coping with the problem, than 

legislation devoted specifically to the patent system. 

The importance of stimulating indigenous innovation and pioneering 

applications of new technology in under-developed countries at reasonable cost 

is undoubted. Even though it may be true and inevitable that the bulk of the 

improved technology applied in under-developed countries will be taken from the 

stock of technological knowledge existing and being created elsewhere in the 

world (and will thus be transferred rather than newly created), yet this 

transferred technology will often have to be specifically adapted and adjusted to 

special local needs and circumstances. The encouragement of national and resident 

inventors and innovators in under-developed countries is particularly important 

because of the manifold special risks which attend investment in under-developed 

countries in any case. In so far as patent grants provide encouragerr.ent and 

protection, they may serve in scme measure as an offset to the many risks that 

national innovators are running and the handicaps they are facing, ccmpared 

with their ccunterparts in the industrially more advanced countries. 

E. Conclusions 

The analysis presented in this report covers the economic, legal and technical 

implications of the patent system for the economies of under-developed countries. 

The basic position frcm which the problem has been apprcached ,ms that of the 

United Nations, i.e. that the economic progress of the under-developed countries 

is a matter of concern not only to themselves, but also to the world community 

at large, and that - as stated in General J:,ssembly resolution 1713 (XVI) -

"access to knowledge and experience in the field of applied science and technology 

is essential to accelerate the economic development of under-developed countries 

and to enlarge the over-all productivity of their economies". 

~he issue of patents to nationals and residents is one - though not the only -

method at the disposal of Governments of under-developed countries for encouraging 

and rewarding invention and technical.progress. The establishment of patent 

systems in under-developed countries for nationals and residents, moreover, raises 

no specific problems, subject to the possible need for technical assistance or 
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pooling arrangements in administering such systems, and the general importance of 

conserving the scarce scientific manpower for directly productive tasks. In this 

direction, non-examination systems of patent issue may recommend themselves 

especially to under-developed countries. The possibility of utilizing international 

resources for the purpose of examination of patent applications from under­

developed countries also clearly suggests itself. 

The real issues revolve around the position of the foreign patentee - and it 

is with these that resolution 1713 (XVI) on the role of patents in the transfer of 

technology to under-developed countries is concerned. Where a patent granted to 

a foreign national is not worked in the under-developed country, there may result 

artificially high prices of the patented article when imported into the under­

developed country, but such high prices may be the result of other factors than 

the exclusionary monopoly given the patentee. The patent system may thus be 

an element in the over-all picture of adverse terms of trade for under-developed 

countries, but its impact is not separably measurable. In this context, it has 

nothing to do with the balance of payments burden of royalties since no royalties 

are paid where the patented product is not locally produced. The situation may be 

eased from the point of view of under-developed countries if the more developed 

countries operate - as some often do - the patent system in a context of general 

(e~pecially anti-trust) legislation which serves to reduce or counteract possible 

misuses of the system for restrictive or price-raising purposes, not only at 

home but also on operations abroad. The under-developed countries are also in a 

position to adopt, and many have in fact adopted, measure to control unre2,sonable 

prices and other abuses of the patent system. 

Where the patented product or process should be advantageously introduced 

into the economy of under-developed countries, a number of issues arise. The case 

where this can be done without the technical co-operation er other rescurces is 

the foreign patentee or any other source outside the under-developed country is 

in practice exceptional; where such a case exists, provisions for ccmpulsory 

working or licensing will deal with the situation if fairly and effectively 

administered. This will also be the case where the patent can be worked with 

such additional foreign know-how and resources as can be o.cq_uired frcm third 

parties or in the open market. The best course of action by the under-developed 

country- will depend on whether it prefers the patentee to ccme and work h:i_s 
I I ••• 
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invention himself (possibly in a joint venture with local enterprise) - provided 

he is willing to do so on acceptable conditions - or whether it prefers the 

ir:vention to be worked wholly by nationals. There may be sound economic reasons 

for either preference in given cases. In spheres of production vital to the 

nation2l interest and the development of special resources, or to public health., 

limitations on patentability, or provision for limiting the scope of' the patent 

grant by special working or compulsory licensing in the public interest are 

natural, as is evidenced by the inclusion of such limitations in the legislation 

cf many countries. 

\'/here the technical services, management experience and perhaps capital 

resources as well as other connexions of the foreign patentee himself are 

essential for the introduction of the patented process in the unde1·-developed 

country, and cannot be procured elsewhere, his minimum terms and conditions will 

have to be met in one form or other if it is decided to bring the innovation to 

the under-developed country. In so far as this can be described as a one-sided 

relationship and may express itself in undue balance of payments burdens on the 

under-developed country (or else in undue delays in introducing the new technology 

such results are not attributable to the patent system as such_, ~or is the 

resulting burden properly measured by the patent royalties. 

The Governments of the developing countries have a legitimate interest in 

preventing excessive exploitation of their one-sided technological and financial 

dependence. One such possible method is the screening and control of licence 

agreements., and avoidance of unduly restrictive features. The world community 

and the Governments of more developed countries can assist by inducing patentees 

not to be unduly restrictive in the conditions and terms on which they are willing 

to spread technology into under-developed countries; a variety of policy measures 

ranging frcm dcmestic compensation of patentees, provision of international funds 

for this purpose., equivalent investment guarantees and legislation against 

restrictive practices_ applying to business operations abroad, could be used for 

this :purpose. 

In its final paragraph, resolution 1713 (XVI) raises the question of the 

17 advisability of holding an international conference in order to examine the 
I ... 
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problems regarding the granting, protection and use of patentsrr. No vie·.vs on this 

question have been expressed by any Governments in their replies to the 

Secretary-General's inquiry. In fact, as pointed out in the report, the problems 

arising in connexion with the transfer of technology to developing countries, 

go much beyond the operation of national patent systems or the conduct of 

international patent relations, so that a Conference such as that contemplated 

in the resolution could only deal with part of the issues. More cculd be done 

through the adoption at the national level of appropriate legislative and 

administrative measures along the lines discussed in the Report. In the final 

analysis, the question of patents can be best seen in the broader context of 

facilitating the transfer of technology, patented and unpatented, to the 

developing countries, and enhancing the ability of the latter to adapt and 

use s1..1.ch foreign technology in the implementation of their developr:.ent 

programmes. This may be considered as falling within the scope of inquiry 

of the Advisory Committee on the Application cf Science anr1 Technology to 

Development, established by Econcmic and Social Council resolution 980 A (XXXVI), 

to whose attention the analysis presented in this Report may usefully be drmm. 
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PART Ol'JE - M/1..JOR CFA.Rf-\.CTZRL.3':i:'~~cs OF PJ-\TETu'T SYSTEVB 

CF.AFTER I - NATIONAL PATENT LEGISLATION 

l. THE JURIDICAL BASIS OF TEE PATENT GR!\NT 

1. For the purposes of this report, a patent may be defined as a statutory 

privilege granted by the Government to inventors, and to other persons deriving 

their rights from the inventor, for a fixed period of years, to exclude other 

persons from manufacturing, using or selling a patented product or from utilizing a 

patented method or process. At the expiration of the time for which the privilege 

is granted, the patented invention is available to the general public or, as it is 

sometimes put, falls into the public domain. 

2. The grant of patents has been justified on the basis of two concepts: 

(a) the concept of patents as confirming the private property 

of the inventor in his invention; 

(b) the concept of the patent as a special grant of monopoly 

to encourage invention and industrial development. 

These two concepts will be briefly discussed in the light of the history of 

patents. 

h. The Patent as Private Property 

3. The private property theory of patents is based on the concept that the 

inventor has the exclusive right in bis invention and that the patent grant does 

no more than recognize this right. In other words, the patent does not create a 

new legal right, but rather gives legal enforcement to an existing right inherent 

in the invention. This theory bas support in the wording of certain patent 

legislation and also, for instance, in the discussions of the Patent Law in the 

French National Assembly that took place towards the end of the eighteenth century, 

The preamble to the French Patent Law of 1791 expressed tbe private property 

theory as follows: 

"Every novel idea whose realisation or development can become 
useful to society belongs primarily to him who conceived it, and it 
would be a violation of the rights of man in their very essence if 
an industrial invention were not regarded as the property of its 
creator. 11 I .. . 
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4. The view that patents were private property underlay the patent legislation of 

most European countries towards the end of the n1·neteenth t d 1 cen ury, an a so received 
strong support from the United States. It was endorsed by the international 

conference held in Paris in 1878 in connexion with the discussions that resulted 

in the conclusion of the Paris Convention for the Protection of Industrial Property, 

which adopted the following formulation: 

·
11The right of inventors and of industrial creators in their 

own work, or the right of manufacturers and businessmen over their 
trademarks, is a property right. The law enacted by each nation 
does not create these rights, but only regulates them." 

B. The Patent as an Incentive to Invent, Disclose and Invest 

5. Patent legislation has never been based solely on the concept of the patent 

as the confirmation of an inherent, rather than the creation of a statutorY,,property 

right. Such a concept would have left no room for such restrictions on the patent 

grant as its fixed duration, its exclusion for inventions in certain fields 

(see Section 3B below) and the forfeiture or compulsory licensing of patents for 

failure to work them. For this reason, even the French patent law of 1791 
provided that patents should be forfeited in the event that patented products were 

imported into France, and it involved a long passage of years before France 

finally replaced the sanction of forfeiture with that of compulsory licensing. 
0' As will be seen in a later chapter;.::./ many other countries have placed similar 

qualifications on the patent owner 1 s exclusive privilege, by compelling unused 

patents to be worked or licensed in the public interest. There must therefore be 

recognized the second main element in the concept of the patent grant - that it 

is an exclusive privilege granted by the government in the public interest to 

encourage invention and to promote the economic development of the country. 

6. Historically, there have been two methods of accomplishing this public 

interest objective: the older form of special monopoly granted to a named 

individual by the sovereign of the countryJ and the general type of statutory 

grant provided for in modern patent legislation. The exclusive privilege granted 

Non-Use of Patented Inventions: 
provisions (chapter III, (1)). 

Compulsory working and compulsory licensing 

I ... 
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by the sovereign to private individuals to sell a product or to use a new process 

has been known for centuries both on the continent and in England. Thus, the 

function of the patent monopoly as an incentive to invent was stressed in a 

preamble to the patent law of 1474 of the Republic of Venice, which stated that 

the protection was designed to serve as an incentive to-others. In England, the 

inventor's right was not recognized by the common law, but was based on a royal 

prerogative to grant monopoly privileges. These, however, were originally granted 

by the Sovereign in England for +he purpose of raising revenue and hence involved 

for the most part every-day necessities, devoid of novelty or invention. 

7, To avoid this abuse of royal prerogative, the British legislature enacted the 

Statute of Monopolies in 1623. According to a 1944 United Kingdom Co:mnittee 

report: "The Statute had as its object the suppression of monopolies and it 

declared monopolies, grants, and letters patent for the sole buying, selling, or 

using of anything within the realm to be contrary to law, but Section 6 excluded 

patents for invention from that ~eneral proscription in the following terms: 

'Provided also that any declaration before mentioned shall 
not extend to any letters patent and grants of privilege for the 
term of fourteen years or under, hereafter to be made, of the 
sole working or :making of any manner of new manufactures within 
this realm to the true and first inventor and inventors of such 
n:anufactures, which others at the time of making such letters 
patent and grants shall not use, so as also they be not contrary 
to the law, nor mischievous to the State, by raising prices of 
commcdities at home, or hurt of trade, or generally inconvenient; 
tbe said fourteen years to be accounted from the date of the first 
letters patent or grants of such privilege hereafter to be made, 
but that the same shall be of such force as they should he if this 
Act bad never been made, and none other'. 11 10/ 

8. This was the first general law of a modern State to lay down the principle 

that patents were to be made available on a uniform basis to inventors for the 

purposes of encouraging inventions, manufacture and the introduction of foreign 

tectnology. The scope of the statute was subseq_uently broadened wh2n court 

decisions construed the words "first and true inventor" to include the first one 

to introduce a new art from abroad, thus extending protection to imported 

technologies as well as to absolutely new inventions. 

10/ United Yj_ngdom Second Interim Report, op. cit., para. 8. 
I . .. 
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9- The public interest theory upon which the patent system is based was described 

as follows in the above-mentioned United Kingdom Report: 

11 
••• the opportunity of acquiring exclusive rights in an 

invention stimulates technical progress, mainly in four ways: 
first, that it encourages research and invention; second that 
it induces an inventor to disclose his discoveries inste~d of 

. ' keeping them as a trade secret; third, that it offers a reward 
for the expense of developing inventions to the stage at which 
they are commercially practicable; and fourth, that it provides 
an inducement to invest capital in new lines of production which 
might not appear profitable if many competing producers embarked 
on them simultaneously. The history of industrial development 
seems on the whole to have justified this theory. 11 11/ 

10. The idea of patents as a grant of special privilege intended to reward 

inventors for advancing tbe public interest was incorporated in the United States 

Constitution of 1789. Article I, Section 8, Clause (8) of that document empowers 

Congress "to promote the progress of science and useful arts by securing for a 

limited time to authors and inventors the exclusive right to their respective 

writings and discoveries''. 

11. Special legislation protecting inventions was also introduced in Brazil in 

the beginning of the nineteenth century. The Brazilian Patent Law of 

15 July 1809, the fourth modern patent law in point of time (following the 

English, United States and French statutes), laid down the following policy: 

"It being highly convenient that inventors of any new 
machinery should have an exclusive privilege for a certain tin:e, 
I hereby order that no matter who should be in such a position 
to submit the plans o:!: his invention to the Royal :Joard of Trade 
which, verifying that such invention is really worthy, should be 
given the exclusive right for the period of fourteen years after 
which the invention should be published so that all the nation 
might have the right to share the benefits of such invention." 

The Brazilian Federal Constitution of 1946, in paragraph 17 of article 141, also 

provided that: 11 ••• inventions belong to their authors to whom the law will 

assure a temporary privilege or, if their use is convenient to tbe public, will 

grant an adequate prize". 

11/ Ibid., para. 9. 
I ... 



E/3861 
E/c.5/52/Rev.1 
English 
Page 28 

12. A 1959 official Indian Report on the Revision of Patent Laws) emphasizing 

the role that patents play in the economy of the country) cites the following 
words from an established text:-m 

"Patent systems are not created in the interest of the 
inventor but in the interest of national economy. The rules and 
regulations of the patent systems are not governed by civil or 
corunon law) but by political economy." 

13. The International Chamber of Commerce has taken the following position in a 

1959 report submitted by its Cow.mission on International Protection of Industrial 
Property: 

"It is understandable that the Governments of the 
countries ••• and the public of each country) whose aspirations 
and needs each of these Government voices) seek and press for 
the kind of law and international arrangement ,,rhich they consider 
best for their own national economy and interests. 11 1'3/ 

14. In conclusion) it may be stnted that the creati~n and delimitation 0f the 

inventor's right is essentially a :process in which account is taken of, and an 

attempt is made to reconcile and satisfy, the whole scheme of public and private 

interests pressing for recognition, i.e., the interest of the inventor in his 

creation; the 3'1cio.l interest of encouraging invention; the interest of the 

buying public to enjoy the fruit of the invention upon fair and reasonable 

conditions; and the interest of national government to accelerate and promote 

the economic develo~ment of tbe country. 

Indian Report, op. cit., paragraphs 20, 21, citing P.J. Michel, Introduction. 
to the Principal Patent Systems of the World, New York (1936), Vol. I, p • 15 • 

The Revision of the Paris Union Convention, I.C.C. Paris (1959), P• 19. 
I 
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15. Patents are the principal method whereby most countries rew3rd inventors. 

As explained in the previous section, the patent is an exclusive privilege, 

granted to a person for a fixed term of years, to manufacture, use and sell a 

product or to employ a method or process. In order to qualify for a patent grant, 

the product or process must conform to certain legislative definitions of what is 

patentable, which contain in general various features of capability of industrial 

application, novelty and/or inventiveness.14/ 

B. Certificates of Authorship 

16. Another method used by Governments for rewarding inventors is that of 

issuing Certificates of Authorship. This method is employed by a number of 

countries in Eastern Europe, namelY, Bulgaria, Czechoslovakia, Poland,·Romania 

and the Soviet Union. '.These countries also have patent systems. 

17. The salient features of certificates of authorship, as exemplified in the 

USSR lee,islation, are as follows: The effect of a certificate of authorship is 

to certify the authorship by the inventor of his invention and to establish the 

exclusive right of the State to use the invention. Any State, public or 

co-operative organization has the right to use the invention thus certified without 

special permission; however, the Government bureau in charge of inventions must 

be informed of such use. The remuneration given the holder of a certificate cf 

authorship is determined by the savings realized in the economy through the 

utilization of his invention. Foreigners as well as nationals may receive 

certificates of authorship. 

For the language of such legislative definitions, see column 2 of the 
Synoptic Table of Major Provisions of Patent legislation in Selected 
Countries, (annex D). As for the way these provisions are interpreted or 
a&ninistered, see Section 3 below. 

/ ... 
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18. 'Ihe principal difference between a certificate of authorship and a patent 

is that the former, unlike the latter, does. not give the inventor any exclusive 

right to utilize the invention himself or to license others to use it. Tbe 

certificate thus is rather in the nature of a monetary reward rather than a legal 

right or privilege assertable against third persons. For this reason, no 

registration or annual fees are required for certificates of authorship. 

C. Utility Models 

19. A statutory system for granting rights in utility models has been developed, 

among other countries, in Germany and Japan. Utility model rights are similar 

to the rights attaching to patents for invention, but are granted for lesser 

innovations involving a smaller technical advance than required for a patentable 

inyention and for a shorter term. 

20. In Germany, the system of 11 Gebrauchsmuster11 (utility or worl~ing models) was 

introduced in 1891, and it afforded protection to small inventions of instrlunents 

or objects of practical use. In Japan, the system of utility model rights was 

first introduced by the Utility Model Law of 1905, which followed the pattern 

of the German system of 11Gebrauchsmuster11 • At that time it was considered 

beneficial to the country's economy to establish a system for protecting teclmical 

improvements of a minor nature in the same way as inventions. The situation 

changed after the First World War,when the Japanese industry reached a more highly 

developed standard of production. Nev0rtheless, the utility model system is s~ill 

considered useful for domestic industries of a smaller scale, which are quite 

wide-spread in Japan. ~ne present system for the protection of utility models 

in Japan~differs substantially from the German system. Unlike the German 

ttGebrauchsnmster" system, utility model applications (like patent applications) are 

currently examined as to novelty and inventiveness. 16/ 

Introduced by the Law No. 123, of 13 April 1959. 
For further details on the subject matter of utility models patents and their 
duration, see Columns 2 and 4 of the Synoptic Table (annex D). 

I .. • 
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D. Special Kinds of Patents 

21. Among other type::, of patents granted by some countries, (which are referred 

to in the Synoptic Table (Annex D)), may be listed: 

Patents of confirmation or revalidation, largely recognized in 

Latin America, 17/are issued for inventions already patented in another country 

and are based upon the first correspcnding foreign patent issued. The purpose 

of a confirmation or revalidation patent is to permit the invention to be 

protected, notwithstanding the prior publication of the invention resulting frorr 

patenting in other countries. The object in granting this type of patent is to 

promote the introduction and domestic exploitation of foreign inventions. 

Patents of importation have essentially the same characteristics as patents 

of confirmation or revalidation. Their main use has been in Belgium and Spain. 

Patents of addition cover improvements on already patented inventions. 

These patents can be obtained either by the owner of the main patent or by 

other persons. 

Caveats (or 11 precautional patents 11 ), which are issued for relatively short 

periods_ of time, entitle a person, who is an inventor but has still to perfect 

his application for a patent, to notice of applications by other persons for 

a patent on the same invention and to the opportunity to object within a stated 

period to such application by such other persons. 

They are granted, for instance, in Argentina, Chile, Colombia, Venezuela -
see Synoptic Table (Annex D). 

I ... 
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3 . CONDIT IONS OF PATENTABILITY 

A. Requirements of Patentability - Role of Administrative and Judicial Review 

22. As mentioned above (see paragraph 15), patents are generally issued in 

respect of products, methods or processes which possess some legislatively-defined 

feature of novelty, industrial utility or inventiveness. The legislative 

criteria for patentability are set forth in Column 2 of the Synoptic Table of 

Major Provisions of Patent Legislation in Selected Countries (Annex D). 

However, the degree of novelty or inventiveness that qualifies an invention for 

patent ~rotection depends in practice not only on the statutory definition, but 

also on the way in which the requirements set forth in the patent statute are 

interpreted and applied by the Patent Office and by the national courts. These 

requirements, which are necessarily broad and ambiguous, have to be applied 

to specific industries and may have to be related to the state of the techr .. ology 

prior to the invention for which the patent is claimed. Accordingly, even 

in the few industrial countries which have extensive administrative machinery for 

investigating the prior technology or state of the industrial art, there will 

necessarily exist differences of opinions mcr.g experts and the competent state 

administrative and judiciaJ organs as to whether particular inventions or 

discoveries qualify for patenting. 

23. ~uestions as to the existence or absence of novelty and inventiveness of 

specific products, methods or processes come up for consideration at various 

stages. They may arise during the administrative review of an application for a 

patent; or as a ground upon which such an application may be opposed; or at a 

later stage in a proceeding for the revocation or cancellation of an issued 

patent; or in suits for patent infringement where the validity of the patent is 

disputed by_the person charged with the infringement. 

24. With respect to the first stage - that of review of patent applications by 

the Patent Office - there exists a variety of legislative provisions regarding 

the extent to which the Patent Office is required to review and examine patent 

applications to see whether they conform to the statutory conditions of 

:patentability. Ta.ese range from those which require the Patent Office to review 

as to form only (that is, whether the description in the patent application covers 
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a patentable product or process), to those which prescribe an extensive 

examination as to the novelty, industrial utility, inventiveness and, in some 

cases, priority of invention, of the product or process for which a patent is 

desired. More detailed information regarding the review procedure obtaining in 

various countries is available in Column 3 of the Synoptic Table contained in 

Annex D. 

25. The thoroughness with which the Patent Office in practice reviews the 

patent applications filed with it depends not only on the language of the 

controlling legislative provision but also on the extent to which the office is 

adequately staffed to carry out its review functions. Unavoidably, the patent 

offices of most developing countries have much more limited staffs and undertake 

a far more limited review of patent applications'than those of the industrial 

countries. Wherever the scope of patent review is restricted - be it in an 

industrial or a developing country - the responsibilities of the courts in 

reviewing patents to see whether they conform to the statutory conditions of 

patentability is correspondingly increased. As already indicated, such judicial 

review may occur both in proceedings brought against the patentee for the 

cancellation 0r annulment of a patent and in suits by patentees for patent 

infringement. 

B. Exclusions from Patentability 

26. In addition to excluding from patentability products and processes which 

do not meet the affirmative standards outlined in the preceding ~aragraphs, 

national patent laws also contain certain specific exclusions from patenting. 

Some of these specific exclusions are logical corollaries of the general concept 

of the patent. Thus, the requirement that the patent claim shor,;- invention 

excludes from patenting purely scientific and mathematical discoveries or 

principles. The requirement that the claimed invention must result in a product 

or a process excludes such matters as bookkeeping, financial, credit or other 

business forms and systems. 
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27. Some national laws specifically exclude from patenting, plant or animal 

varieties or biological processes for their production; or inventions relating 

to nuclear energy; or inventions contrary to public order, morality or the public 

health and safety. In most of the countries replying to the Questionnaire, there 

are restrictions on the patentability of food, pharmaceutical, medicinal or 

chemical products, and the processes relating thereto. (See Column 2 of Annex D). 

The reasons advanced fer the non-patenting of these products are their 

importance in daily use and their essentiality to the health of the community, 

coupled with the fact that, especially in the case of proprietary drugs, 

competition between different patented products serving the same function is 

less readily available than for the bulk of indµstrial patents used in 

under-developed countries (see para. 285 below). However, in most cases where the 

product is not patentable, it is considered in the public interest to provide 

for the ~atenting of the process for producing the product. This is on the 

theory that the grant of the patent will promote further research and investment 

in developing alternative and more efficient processes. 18/ 

28. In connexion with the foregoing, it should be noted that the scope of 

protection afforded by a process patent is not the same in all countries. Thus, 

in some countries the patent for the process affords protection to the patentee 

not merely against the use of the process by others, but also against the sale 

of the products produced by the patented process; in other words, a patent to a 

process for making a new chemical compound has in many respects an effect 

similar to that of the patent on the compound itself.12/ On the other hand, 

in other countries, the patent on the process is not enforceable against 

products produced by the process. It is, of course, never enforceable against 

the same product produced by another process. 

The provision excluding medicinal and food products from patentability but 
allowing the grant of patents to processes -".ltains, in one form or another, 
in the followinb countries, namely Brazil, Canada, Czechoslovakia, D~nmark, 
Federal Republic of Germany, Finland, France, Ireland, Japan, Republic of 
Korea Luxembourg Mexico, Morocco, Norway, Tunisia, Poland, Sweden, and 
the U~ited Arab R~public. This list is not inclusive and with certain 
variations the same provision obtains in most patent systems. 

This provision obtains, for instance, in Switzerland and the Federal Republic 
of Germany. 

I ... 
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29. In many countries, medicinal, food and chemical products, as well as 

processes, are freely patentable. 20/ However, in some cases the grant of a 

patent may be refused on the ground that the substance capable of being used as 

a food or medicine is a mere mixture of knovm ingredients. ~1/ In some of these 

countries, moreover, provision is made for the compulsory licensing of patents 

in the interest of the public; the desired effect of these provisions 

(which are dealt with in Chapter III, Section 3) is to limit the monopoly power of 

the patentee and to avoid the limitation of supplies, the imposition of high 

prices and other adverse effects on the public interest thought to inhere in the 

patentee's unrestricted control of the patented product or process. 22/ 

30. In one of the countries answering the Questionnaire - Italy - both products 

and processes of a pharmaceut~cal nature are ineligible for patenting. However, 

the Italian reply indicated that the existing law is being amended to extend 

patentability both to pharmaceutical products and the processes for their 

production. 

For instance: Australia, Belgium, Cuba, El Salvador, India, Israel, 
New Zealand, the United Kingdom and the United States. 

This provision obtains, for instance, in Australia, Israel, New Zealand and 
the United Kingdom. 

Fo'r a detailed discussion of this matter see: United Kingdom Fihal Report, 
op. cit., paras. 92-99, and Canadian Report, op. cit., p. 93, et. seqg., 
both of which recommended to replace provisions for exclusion from · 
~atentability by special compulsory licensing provisions in the public 
interest. This revision was also recommended by the Nordic Committee 
(see below para. 187) regarding the law of Denmark, Finland, Norway and 
Sweden. On the other har.d, the Indian Report (op. cit., paras. 46-lCO), 
observes, regarding the patentability of inventions relating to chemical 
products, or products produced by chemical processes, that the interests 
of a country in early stages of industrial development would be best served 
by confining patentability to the processes by which the products are 
obtained, and to deny patents to the products per se or in a qualified 
manner. Regarding food and medical products, the Report recommends to deny 
~atentability on the grounds of the importance of these articles in daily 
use and their vitality to the health of the community. However, it was 
not considered in the public interest to render the process 

/ ... 
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CF.A PIER II. IN'IE.F.rlATIONAL PA'IENT RELATIONS 

L IlJTERNATIONAL AND REGIONAL PATENT ARRANGEMENTS 

31. In a report on the role of patents in the transfer of technology between 

countries, special interest attaches to the international aspects of patent 

protection. It should be emphasized at the outset that an international patent 

as such does'not as yet exist. The first international office granting patents 

valid for several countries - that of the African and Malagasy Union - has just 

commenced operation (see paragraphs 50-56 below). Neither is there at present 

any means whereby a patent granted by a given country can confer any protection 

beyond the borders of that country. What has sometimes been referred to as the 

"international patent system" is in fact the practice of international patent 

relations resulting from the existing international treaties with respect to 

patents. lJhile these treaties affect the rights of patentees with signatory 

countries, patents granted by any :i;articular country remain territorial1y limited 

to that country. Hence, any person who applies for a patent in one country has to 

make a separate application in each and every country where he wishes to protect 

his invention and has to conform to the respective domestic legal requirements of 

all such countries. Thus, the chief purpose of the existing international treaties 

is to eliminate or ease some of the difficulties arising frcm the territoriality 

of patents. 

32. The purpose of this survey is to consider, from the developing countries' 

point of vie,·r: 

(a) Tl:e nature and role of the main provisions of the International 

Convention of Paris and other international treaties relating chiefly to 

the protection of foreign inventor; 

(b) Tho plans for regional agreements which try, in connexion with the 

drive for economic integration and co-operation, to unify or harmonize 

the patent lm·rn of the signatory countries, and to eliminate the great 

expense, both for applicants and Governments, of having separate national 

patent offices by the establishment of regional patent offices; 

(c) Provision of services on international or regional basis to 

Governments and individuals relating to research and examination in 

connexion with patents. 
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A. International and Regional Agreements for the Protection of Foreign 
Inventors 

(i) Convention of the Paris Union for the Protection of Industrial Property 

33. Any discussion of the international protection of patent rights must start 

with the International Union for the Protection of Industrial Property, which 

,ms established by the Paris Convention in May 1883 ( the so-called 11 Paris Union"). 

Since its adoption, the Ccnventicn of tte Paris Union b::.s been revised 

and modified several times. In addition to several less important revision 

conferences, the four major revisions were those of Washington in 1911, Tte Hague 

in 1925, London in 1934, and Lisbon in 1958. At the present time, sixty-one 

countries, including both industrialized and under-developed countries, 

adhere to the Paris Union. The Paris Union Convention is not lLmited to patents, 

but extends to all kinds of industrial property, including also trademarks, 

utility models, industrial designs, trade names, indications of source or 

appellations of origin, as well as the repression of unfair competition. 

34. The following countries were members of the Paris Union as of 

31 December 1963: 

I . .. 
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Country Date of Accession Country Date of Accession 

Australia 1907 Luxembourg 1922 

Austria 1909 Madagascar 1963 

Belgium 1884 Mexico 1903 

Brazil 1884 Monaco 1956 

Bulgaria 1921 Morocco 1917 

Canada 1923 Netherlands 1884 

Central African 1963 New Zealand 1891 
Republic Nigeria 1963 

Ceylon 1952 Norway 1885 
Chad 1963 Poland 1919 
Congo 1963 Portugal 1884 

(Brazzaville) 

Cuba 1904 
Rhodesia and 1958 

Nyasaland 
Czechoslovakia 1919 Romania 1920 
Denmark 1894 San Marino 1960 
Dominican 1890 Senegal 1963 

Republic 

1921 
South Africa 1947 

Finland 

1884 
Spain 1884 

France 

(Fed. Rep.) 1903 
Sweden 1885 

Germany 
1884 

1924 
Switzerland 

Greece 
1924 

1958 
Syrian Arab 

Haiti Republic 
Holy See 1960 Tanganyika 1963 

Hungary 1909 Tunisia 1884 

Iceland 1962 Turkey 1925 

Indonesia 1888 United Arab Republic 1951 

Iran 1959 United States of 1887 

Ireland 1925 America 

Israel 1950 United Kingdom 1884 

Italy 1884 Upper Volta 1963 

Ivory Coast 1g63 Viet-Nam (Rep. of) 1884 

Japan 1899 Yugoslavia 1921 

Laos 1963 

Lebanon 1924 

Liechenstein 1933 
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35. The Convention establishing the Paris Union also created the International 

Bureau for the Protection of Industrial Property, an inter-governmental 

organization, which functions in Geneva as a part of the United International 

Bureaux for the Protection of Intellectual Property (B.I.R.P.I.). The tasks 

of the Bureau include liaison between the patent administrations of the Union's 

member countries, the study of q_uestions relating to industrial property, 

the preparation of conferences of revision, and the publication of documents and 

other information in this field. 

36. Without diminishing the importance of the Paris Union and its principles, 

it should be noted that there are many countries granting patents which are not 

members of the Paris Union. In certain cases, the principles adopted by the 

national laws of these countries with regard to foreign patent applicants 

are similar to those contained in the Paris Union; in other cases, they differ. 

Also, there are some countries which make nc provision for patent protection. 

(See paras. 105-106 below). 

37. The main provisions of the Paris Convention of interest to foreign 

inventors are the principles of national treatment (Article 2) and priority of 

patent application (Article 4). The Paris Convention also sets forth certain 

minimum standards of protection, applicable to patentees generally but of 

particular significance for foreign patentees. The most important of these 

control the sanctions which may be imposed upon a patentee for failure to work 

the invention in the country granting the patent (compulsory working and 

compulsory licensing provisions). 

38. The national treatment principle requires that member States afford the 

same rights to nationals of other member States as they give to their mm 

nationals. Non-nationals who are domiciled in a member country, or who have 

a real and effective industrial or commercial establishment therein, are 

assimilated to nationals (Article 3). 

39. It should be noted that the national treatment principl2 does not call 

for reciprocal treatment. Under the principle of national treatment, each 

country applies its own standards to all applicants and paten+,ees, whether they 

are its nationals or not. Thus the national law of each country determines the 

rights and obligations of all applicants and patentees, domestic and foreign, 

with regard to such matters as patentability, formalities necessary to obtain 
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protection, duration of patents, conditions of use, etc. This may result 

in a situation in which the nationals of a given country receive less generous 

tre:atment in other countries than is afforded foreign patentees in their own 

country, or vice versa. Since each 11 national treatment" country is free to 

determine, according to its ovm needs, the substantive scope of patent 

protection, the degree of such protection will vary from country to country. 

40. Under the right of priority (Article 4), a national of a member country 

who has filed a patent application in a country that is a member of the Paris 

Union has a twelve-month priority over any other person for filing an 

application for the same invention in all other member countries of the Union. 

41. This right of priority serves to mitigate the disadvantages, discussed 

above, of the limited territorial effect of national patents. It gives an 

applicant in any one Paris Gnicn ccuntry ample time to apply for patent 

protection in other countries, without being hindered from doing so by the 

acts of other persons who might in the interval apply for a patent for the 

same invention 01· by his own acts. In the absence of the priority conferred 

pursuant to the Paris Convention, the national law requirement of novelty 

could no longer be satisfied in the case of a subsequent application in a 

country where the patent law provides that earlier publication of the invention 

any,-✓There in the world is a bar to patentability. Such countries are in the 

majority; a substantial but lesser number of countries bar from patentability 

only inventions previously published within the country. 

42. Another provision specifically bearing on the patent rights of foreigners 

is that of the independence of patents (Article 4 bis), according to which the 

cancellation or expiration of a patent in one country of the Paris Union does not 

lead to the cancellation or expiration of a patent for the same invention in 

other member States. The Paris Union Conventiori j_n Article 5 also prohibits 

forfeiture of a patent on the ground of-importation into the country of 

patented articles produced in other countries that are members of the Paris 

Union. This last provision safeguards the rights of patentees against national 

legislation involving the revocation of patents where the patented product had 

been imported into the country. 

I ... 
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43. As already indicated, the major substantive limitation imposed by the 

Paris Convention on the patent systems of member States relates to sanctions 

for non-working or other abuses of the patent grants. Under this provision, 

no such sanction for non-working or insufficient working may be imposed on a 

patentee until the expiration of a period of four years from the date of filing 

of the patent application, or three years from the date of the grant of the 

patent, whichever period last expires. Even then, tr~ Convention provides that 

a patent may not be revoked except in cases where the granting of compulsory 

licences would not be sufficient to prevent abuse of the monopoly grant by 

failure to work the invention. In any case, a proceeding for the forfeiture 

or revocation of a patent may not be instituted before the expiration of two years 

from the date of the grant of the first compulsory licence. Article 5 applies 

to other abuses of monopoly. Compulsory licences may be granted, for example, 

for refusal by the patentee to grant licences on reasonable terms or derrar.ding 
21( unreasonable conditions, where licensing would be in the public interest:---

44. Any group of countries may conclude special arrangements concerning the 

protection of industrial property, in so far as such arrangements do not 

contravene the provisions of the Convention (Article 15). Only countries which 

are Paris Union members can adhere to such arrangements, but adherence is 

voluntary. Consideration had been given to this article in the various 

regional patent arrangements, such as the Afro-Malagasy Accord and other 

agreements referred to below in paragraphs 50 to 64. 

45. The International Bureau has, since 1962, initiated several activities 

specially designed to assist developing countries on questions concerning 

patents and other forms of industrial property. The International Bureau 

organized in August 1963 an African Seminar on Industrial Property, in 

Brazzaville (Congo), and a Committee of Experts to studJ· industrial prJperty 

problems of industrially less developed countries, in October 1963, in Geneva. 

In the latter Conference representatives from the following - member and non-me:aber · 

ccuntries participated: Algeria, Brazil, Colombia, Czechoslovakia, Iran, J£pan, 

Sweden, Tanganyika, the United States and Venezuela. The Committee recorr.mended 

23/ For a more detailed discussion of this aspect of the Paris Union, 
see Chapter III, 1 below. 

/ ... 
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that developing countries "should establish legislation and an administration 

appropriate to their needs in the field of industrial property"; and that 
11 so far as they are not members of the Paris Union, should consider the 

possibility of adhering to that Union taking into account the advantages of 

such an adhesion". The Committee also recommended that the International Bureau 

should undertake to prepare a draft of a model law for the protection of 

inventions and technical improvements, and should put in hand a programme of 

technical assistance for the benefit of member countries of the Paris Union. 

In the surmner of 1964, the Bureau in co-operation with the Colombian Government 

,rill organize a Latin American Seminar on Industrial Property in Bogota, Colombia. 

(ii) Other Agreements Regarding the Protection of Foreign Inventors 

46. Similar to the Paris Union, there are other regional and bilateral 

agreements establishing the right of priority and national treatment, on the 

basis of reciprocity.24 / In this connexion, the inter-American treaties and 

the inter-Commonwealth arrangements are of special interest. 

47. There have been several Inter-American Conventions in the field of 

industrial property. These conventions relate not only to patents, but 

also to other forms of industrial property, such as trademarks and industrial 

designs. One of the more significant conventions bearing on patents was 

signed in Buenos Aires in 19lO. This convention adopts the principles of the 

Paris Union Convention respecting national treatment, rights of priority, and 

independence of patents. It is in effect among the following States: Bolivia, 

Brazil, Costa Rica, Cuba, Dominican Republic, Ecuador, Guatemala, Haiti, 

Honduras, Nicaragua, Panama, Paraguay, United States of America, and Uruguay.25 / 

A prior convention, the Convention of Montevideo of 1889, is still in force as 

between Argentina, Bolivia, Peru, Paraguay and Uruguay. This convention 

assures reciprocal national treatment and a right of priority of application of 

one year. A further convention was signed in Caracas in 1911, which is in effect 

among Bolivia, Colombia, Ecuador, Peru and Venezuela. 

See Column 5 of the Synoptic Table (Annex D). 

Some of these countries are also members of the Paris Union, namely: 
Brazil, Cuba, Dominican Republic, Haiti, Mexico and the United States. 



E/3861 
E/c.5/52/Rev.1 
English 
Page 43 

48. Various bilateral priority provisions are in effect between certain countries 

of the British Commonwealth, namely, Australia, Canada, Ceylon, India, Ireland, 

Pakistan, New Zealand and the United Kingdom, which are generally known as 

Inter-Com1nonwealth Arrangements. In all these bilateral arrangements, the first 

application generates a twelve-months' priority term in the other countries. 

Thus, in India and Pakistan which are not members of the Paris Convention, the 

Inter-Co:rr.monwealth Arrangements provide a way by which the priority can be 

obtained. 

B. International and Regional Agreements for the Unification or Harmonization 
of Substantive Patent Laws 

49. While the Paris Union and the other conventions mentioned earlier did not 

purport to bring about uniformity in national patent legislation, they have 

advanced the idea of harmonizing and co-ordinating the functioning of national 

patent systems. There have since been efforts, in connexion with.the drive towards 

regional economic integration, to obtain greater uniformity in Ll1e grauLl11ts 1cu1d 

administr~tion of patents. These efforts have resulted in several plans for 

the granting of a uniform regional patent (discussed below), of which only the 

African and Malagasy proposal has thus far been implemented. In addition, 

two European Conventions dealing with matters of patent law (discussed below) are 

also in effect. 

( i) The African and Ma 7:=i p;asy Industrial _ Property Convention 

50. The trend towards regional economic integration and related effurLs to unify 

or harmonize substantive laws have had a direct impact upon discussions and agreements 

among developing countries, with a view to the possible hArmnniz~tion and 

unification of patent systems and, more significantly, the establishment of a 

regional patent office that would have the resources of trained personnel and 

finance that are necessary for successful patent administration, but are not 

readily within the resources of most individual under-dev~loped countries. 

Consequently, the potentialities of a central patent office servjng t1-::~ neecls o-P 

an entire region are of considerable interest. 

I ... 



E/3261 
E/c.5/52/Rev.1 
English 
Pa1:;e 44 

57 ~- This idea has recently been implemented by the African and Malagasy 

Organization for Economic Co-operation. The member States of the Organization 

~:3_-.·e acreed to establish in Africa an Industrial Property Office and to subscribe 

·cc :..· Corr.man Patent, Trademarks and Designs Act. The Agreement (signed in 

Libreville on 13 September 1962), will be administered by a single central 

~-ffice located in Yaounde (Cameroun). The following group of fourteen 

countries have ratified the agreement: Cameroun, Central African Republic, 

Chad, Congo (Brazzaville), Dahomay, Gabon, Ivory Coast, Madagascar, Mauritania, 

l'Tiger, Rwar.da, Senegal, Togo, Upper Volta. 

52. The Afro-lfalagasy Accord provides for a common system for obtaining and 

n1aintaining industrial property rights, including patents. The ultimate aim 

of the Accord is to provide for uniform national legislation, a system of single 

filing, and a centralization of administrative procedure in the African and 

l:lalagasy Industrial Property Office. The annexes to the Accord set forth 

unj_form industrial property legislation to apply in each meml/er State. Under 
/ 

Article 3 (1) of the Accord, when the patent applicant is domiciled in a member 

State, application may be made either vvith the national patent administration 

or ':-rith the Central Regional Office, according to the legal provisions in force. 

in the State concerned. Under Article 3 (2), applicants domiciled outside 

member States file their applications directly with the Central Office; such 

applicants must, however, appoint an agent in one of the member States. 

53. The Central Office uill have the duty of registering the filing of 

applications, applying the administrative procedure, and issuing certificates 

that are effective in each member State. 

5lt. The uniform national laws contained in the annexes are based substantially 

on corresponding French legiflation. The signatory parties undertake to adhere 

to the Paris Union~--2_/ Any non-signatory African State which is a party to the 

Paris Union may apply to adhere to the Accord. 

55. All communications to the Central Office must be in French. Transitional 

provisions provide for the ?xtension of French patents granted before the 

independence of the member States. 

So far, the following countries have adhered to the Paris Union: Central 
African Republic, Chad, Congo (Brazzaville), Ivory Coast, Madagascar, 
Senegal, and Upper Volta. 
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56. · According to a Cow.munique published on 30 November 1963, by the Director­

General of the African and Malagasy Industrial Property Office, the first of 

January, 1964, has been fixed by the Office as the date of entry into force 

of the Annexes and Rules of the Afro-Malagasy Accord. As from that date, 

applications relating to patents, trademarks and designs or models will be 

received. 

(ii) The European Conventions on Patent Applications, Patent Classification 
and Unification of Patent Lavrs 

57. Three European Conventions dealing with matters of patent law have been 

concluded under the auspices of the Council of Europe, but only the first two 

Conventions are in force. The first is the .European Convention Relating to the 

Formalities Required for Patent Application, signed at Paris on 11 December 1953. 

The purpose of this Convention is to simplify and unify, so far as possible, 

the formalities prescribed by the various national patent laws in respect 

· of applications for patents. The following countries have ratified this 

Convention: Denmark, Federal Republic of Germany, Greece, Ireland, Italy, 

Luxembourg, Netherlands, Norway, South Africa, Sweden, Turkey, United Kingdom. 

58. The second agreement is the European Convention on the International 

Classification of Patents for Inventions, signed at Faris on 19 December 1954. 

This Convention declares that the adoption of a uniform system of classification 

of patents is in the common interest of all countries and is likely to contribute 

to the harmonization of national legislation .. Accordingly, the Convention provic.es 

that each contracting country shall adopt a system of classification of patents 

set out in the annex, which is called "International Classificationr:. Each 

contracting country is at liberty to apply the International Classification either 

as a principle or as a subsidiary system of patent classification. The following 

countries have ratified this Convention: Australia, Belgium, Denmark, Federal 

Republic of Germany, France, Ireland, Italy, the Netherlands, Norway, s~reden, 

Turkey, and the United Kingdom. 

59. Both this Convention and the one relating to patent application forrr.alities 

are open to accession only by members of the Paris Union. 

I ... 
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60. A third agreement, not yet in effect, is the European Convention on the 

Unification of Certain Points of Substantive Law on Patents for Invention, 
' 

signed at Strasbourg on 27 November 1963. This Convention sets out certain 

uniform principles in connexion with important basic matters of patent law, 

such as types of invention for which patents may be granted and the definition 

of novelty. This Convention is not yet in force but has been s~gned on behalf 

of Denmark, Federal Republic of Germany, France, Italy, Netherlands, Sweden, 

Switzerland and the United Kingdom. It provides that it shall be open to 

accession by members of the Council of Europe. _After its entry into force, the 

Committee of Ministers of the Council of Europe may invite any member of the 

Paris Union which is not a member of the Council of Europe to accede thereto. 

(iii) Other Plans for Uniform Patent Legislation 

The European Draft Patent Convention (Draft Convention of the Member States 
of the European Economic Community) :?;J/ 

61. Another instance of proposed regional co-operation in the field of patent 

law and administration has been the subject of recent discussions among the 

member States of the European Economic Community, with respect to the 

establishment of a European Patent. This development is not operative but a 

detailed Draft Convention for the establishing of a European Patent, 

to be issued by a European Patent Office, was draw~ up in 1962 by a committee 

representative of the six members of the European Economic Community. 

62. The Draft contains provisions under which States members of the Paris Union 

may apply to accede to, or may apply to be associated with, the European 

Patent Convention. The terms of accession or association must be laid down in 

a special agreement concluded between the applicant State and the original 

contracting States. The decision to honour the application of a third State 

must be taken unanimously by the original contracting States. The authors of the 

Draft have not yet agreed on whether accession should be open only to the 

European members of the Paris Union or to all members of that Union. 

27 / Belgium, Federal Republic of Germany, France, Italy, Luxembourg and 
the Netherlands. 

I ... 
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63 · It is contemplated that the European patent system will, for a transitory 

period, exist alongside the national patent systems. A single application for 

a European Patent would ~,fford protection in all countries adhering to the 

Convention, and the scope of such protection would be the same for all such 

countries. The system will have a common administration, the "European Patent 

Office", and a special court, the "European Patent Court 11 • The trouble and expense 

now involved in patenting an invention in the various national patent offices 

would therefore be vastly reduced. It is intended that the European Patent 

Office will examine the application as to form, but the search for novelty 
28/ will be carried out by the International Patent Institute in 'Ihe Hague.- On the 

basis of this examination, a 11 Provisional European Patent 11 will be granted 

within some eighteen months after filing. A deferred examination as to novelty 

and inventiveness will be carried out at the request of the patentee or third 

persons and will lead to the confirmation of a 11Final European Patent 11 • 

64. The European Draft Patent Convention reflects the tendency of a regional 

organization to eliminate the administrative burdens of national patent systems, 

for the purpose of promoting economic development and other objectives in the 

countries concerned. The establishment of a single regional patent office could 

be an important step towards the more efficient utilization of the limited 

manpower resources available for the examination and issuance of patents. The 

establishment of a European Patent is responsive to the ideas of economic 

integration that underlay the Rome Treaty establishing the European Economic 

Community. The harmonization of existing national patent laws of the member 

countries is also contemplated, on the ground that differences in national patent 

legislation distort the normal conditions of competition. 

The !!Nordic Patentu 

65. Co-operation within a regional context is also taking place among the 

Scandinavian countries, according to a report submitted by a Nordic Committee 

representing Denmark, Finland, NorwaJ and Sweden.sV This Committee has been 

28/ 
r,9 / 
~ 

See below paragraphs 67-69. 
Information provided in Governments' replies to the Questionnaire. 
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established for the purpose both of harmonizing the patent legislation of the 

mem1.)er c01.rn.tries and of setting up a new system of Nordic patents, in -which 

a patent granted by any one of the four countries would generally be effective 

in all of them. Up to nou, this Committee has been examining the question of 

harmonizing national legislation and has recommended, among other matters, 

certain criteria in respect of the categories of inventions that are 

patentable. 

The Cornmomrealth and Benelux Discussions 

66. The Commonwealth countries held a Conference at Canberra in 1955 ,'ii th the 

object of harmonizing their patent systems and formalities. The Benelux countries 

have also held discussions looking to the adoption of uniform patent legislation, 

but have made no recommendations about the establishment of a unified system.3°/ 

C. Research and Examination Services - The International Patent Institute of 
The Hague (~he I.I.B.) 

67. An international agreement was signed on 6 June 1947, for the purpose of 

setting up an International Patent Institute in matters of patents. The 

Institute is available for examining patent applications submitted by the patent 

administrations of the member States and giving opinions on novelty of inventions 

to private persons. It is thus a service to national Patent Offices and private 

individuals, and does not deal with the legal rights of individual patent 

applicants or uith the grant of patents. 

68 ... The following countries are parties to this Agreement: Belgium, France, 

Luxembourg, Monaco, Morocco, Netherlands, Switzerland, and Turkey. The Agreement 

is open to accession by any country that is a member of the Paris Union. 

69. The research and other services offered by this form of institution can be 

most helpful both to Governments and patentees. It can provide national regional 

patent offices with relevant information which otherwise would have to be procured 

through much expense acl investment of manpower. As indicated above, the 

European Patent Office to be established by the European Economic Community is 

30/ Information provided in Govermnents' replies to the Questionnaire. 

I ... 
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expected to rely on the technical services of the Institute. Under-developed 

countries may find it useful to pool their research resources in one regional 

institute, or to use the services of an international body such as the I.I.B., 

and thus avoid the great drain in money and scarce technological expertise 

involved in establishing separate administrations to handle the complex research 

and examination problems involved in patent applications. 
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2 · EX'I'ENSION OF PA'.I'E:NT PROTECTION TO FOREIGN INVENTORS 

A. The Extent of Foreign Ownership of Patents 

70- In most countries, the number of patents granted to their own nationals is 

usually srr:aller than those granted to foreigners. 'Ihe table reproduced in Annex E 

sho\ls the number of patent applications and/or patents granted in various countries 

for the period 1957-1961, as well as the percentage of total patents applied for 

and granted which are issued to foreigners. The table was prepared on the basis 
• 

of data furnished by Governments in their reply to the Questionnaire. 

71. '.Ihe significant fact shown by this table is that a higher percentage of 

patents is granted to foreigners than to nationals not only in the developing 

countries, but also in n!any industrialized countries. Specifically, this is true 

in such industrialized countries as: Canada, France, the Netherlands, United 

Kingdcm, Italy, Denmark, Norway, and Belgium. 

72. However, in the developing countries., the proportion of patent grants to 

foreigners tends to be much higher. It is indicated in the recent report on the 

revision of the Indian patent laws,31 /that., if account is taken of the economic, 

industrial and scientific value of the patented inventions, patents taken out by 

nationals of developing countries play an even less important role. Thus, 

according to the Indian report, if regard is had to the number of patents for 

which renewal fees have been paid after a certain time period (which gives a 

rough idea of the value attached to the invention by the patentee), the proportion 

of dcmestic to foreign patentees would be less than for patents as a whole. This 

is an important consideration because it is recognized that the number of patents 

which are actively worked within a country, either by the patentees themselves 

or by their licensees., are only a very small percentage of the total number of 

patents on the register. 

B- Motives in Applying for Patents Abroad 

73. The question of why foreigners take out patents in other countries has many 

, 1 1 f t In the vi·ew of the above-mentioned Indian report, the economic ana ega aces. 
· t ke out patents in other countries are as follow: reasons why foreigners a 

}l/ Qp. cit., paras. 25-27. I ... 
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!I 
These patents are therefore taken not in the interests of the economy of the 

country granting the patent, or with a view to manufacturing them, but with the 

main object of protecting an export market from competition from rival 

manufacturers, particularly those in other parts of the world" .32 / 

74 • While this aspect of the problem is highlighted by the Indian Report and by 

other commentators,33 /it is not the sole explanation for foreigners taking out 

patents abroad, nor is it certain that it is the most important. 'Ihus there are 

many instances where the inventor or the enterprise holding the patent seeks to 

prevent other foreign or local enterprises from manufacturing the patented 

product or carrying out the process for which the invention is essential, with 

the intention of itself either manufacturing the product or carrying out the 

process in the foreign country. Another purpose sought to be achieved by 

taking out a patent abroad occurs when the prospective patentee intends neither 

to manufacture himself nor to import the patented commodity, but rather to 

license or assign the patent to local enterprises in return for royalties or 

other considerations. The foreign patentee may also expect commercial advantages 

from the patent licence rather than, or in addition to, direct financial returns. 

'Ihus, licensing agreements whereby a local firm is authorized to utilize the 

patented invention often contain restrictive provisions requiring the licensee 

to purchase raw ~nterials from the licensor, to employ his technical personnel, 

to maintain prices at certain levels, etc. 

75. Frequently, there may be no explicit economic motivation for filing a 

patent application abroad, but merely the desire to safeguard the priority rights 

established by the Faris Union Convention and by similar reciprocal arrangements. 

As explained above (see paragraph 41), the protection granted by the right of 

priority is limited to a fixed period of twelve months. It may therefore be 

regarded as essential to register a patent in other countries in order that 

these rights may be protected beyond this fixed period, even if the prospective 

patentee has no immediate plans for exploiting the patented invention. 

32/ Op. cit., paras. 28-29. 

33/ See, for instance, Dr. Edi th Tilton Penrose, "The Economics of the 
International Patent System11 - 'Ihe John Hopkins Press, Baltimore, 1951. 

I ... 
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76. 1hese probi.erns re2-c:.ting tc failure to work the patent.,. restrictivP provisions 

in licence ae;reen:ents and the level of royalties will be dealt with separately in 

the subsequent chapters of this report. It is proposed here to set forth the 

vievs of the different Goverr..ments as to the various factors involved in taking 

out r:2.tents in foreign countries. iJhat follows is based on data furnished and 

opinions exrressed in Government replies to the ~~uestionnaire and on the treatment 

extended in the respective countries to foreign patent applicants. 

c. Attitudes of Governments on the Protection of Foreign Patents 

77- In the case of India, which is not a member of the Faris Union but extends 

unqualified national treatment to foreign inventors, the patent system has been 

established fer over a century. Hardly 10 per cent of the patents granted under 

the Indian r;atent law are cf Indian derivation and more than 90 per cent of the 

patents are owned by foreigners. The Indian reply to the (:uestionnaire emphasizes 

that this position has not improved since the attainment of independence. The 

reply states that India has not derived any substantial benefits frcm these 

patents and attributes this on the one hand to the reluctance of patentees to 

worl<: their inventions in India, either by themselves or by granting licences to 

Indian concerns, and on the other, to the fact that India is not sufficiently 

technologically advanced to work most of the patented inventions. Accordingly, 

the reply concludes that the patent system, which yields advantages to the highly 

industrialized countries, does not produce the same results when applied to the 

1.L.rider-developed countries; the foreign-owned patents are not taken out to 

protect their local utilization, but rather to protect the export market in that 

country frora competition by rival, mostly foreign, manufacturers. 

y&. In Lebanon., which is a member of the Faris Union and extends national 

treatment to f·oreign patentees, the Government I s reply states that a great number 

of foreign ratents are riot used in Lebanon, and that the reason for their being 

taken out is to preserve patent rights. 

79. The Government of Cuba expresses the opinion that, although a large number 

of foreign inventions have been patented in Cuba, the country has not derived 

any benefits from this fact, since the patents have been used to monopolize the 

ht th t t Protect Cuba is a member of the importation of products ta e pa ens · 

Paris Union and extends national treatment to foreigners. I ... 
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80. 'Ihe three replies summarized above support the view that inventors app]y 

for patents in other countries mainly in order to be able to import their 

products without competition from other foreign or local manufacturers. Other 

replies, referred to in the following paragraphs, while not necessarily ignoring 

this factor, emphasize the other important factors involved in the taking out of 

patents in foreign c.:umtries. 'Ihese replies stress the advantages of the patent 

system in the public interest of all countries in assisting the spread of 

technology through publication of details of inventions which have been patented; 

manufacturing and investing capital in the patenting country; as well as that of 

licensing and transferring the patent to a local enterprise in consideration for 

royalties. 'Ihese were the motivations that were stressed in the bulk of the 

replies received that essayed an evaluation of the economic effect of granting 

patents to foreigners. 

81. In the United Kingdom, where rather more than half the applications for 

patents emanate from abroad, the Government 1 s reply points out that frcm very 

early days the Government has encouraged foreigners as well as nationals to 

make their inventions known. The British Government concludes by stating that 

the advantages and incentives to invent} disclose and develop the inventions, 

as well as the inducement to invest capital, inherent in the patent system outweigh 

the disadvantages inherent in granting monopolies, and that these advantages 

apply to countries which export patents as well as tc those which are the 

recipients of patents. 

82. In Canada, where the patent system does not differentiate between foreign 

and domestic inventions and patents are taken out by foreigners roughly at the 

rate of 95 per cent foreign to 5 per cent domestic, the laws and policy of 

the Government encourage the entry into the country of nev inventions and the 

setting up of new industries. 

83. In France, patent applications of foreign origin accounted for more than 

60 per cent of all patent applications filed in France in 1962 and the be.lance 

of payments involving the sale and purchase of patents and licence concessions 

shows a deficit of some 300 million new francs during the period 1957-1962. The 

Government's reply states that this data suggests that France is not primarily, 

but to a large extent a recipient of foreign know-how. 'Ihe access to foreign 

I ... 
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know-how has been, in the opinion of the Fr~nch Government, facilitated by the 

existence of a patent system which nby giving the owners of such know-how the 

2ssurance of being protected in France both by domestic legislation and by the 

International Convention, enables them to license or assign their patent rights 

'Ti th ccmplete securi tyn . 

84. In Israel, where the patent law does not distinguish between Israeli and 

foreign inventors, it is considered that the utilization of foreign inventions by 

Israeli enterprises would for all practical purposes be rendered impossible were 

not patent protection granted to foreign inventors. 'Ifie reply also notes that 

liberally granted patent protection has facilitated the creation of new 

industries and in certain cases prevented the establishment of a large number of 

s~all enterprises ccmpeting in a very restrictive home market, which would have 

been detrimental to the economy of the country. 

85. Japan is one of the few countries where the number of domestic patent 

applications is larger than that of foreign applications, although the number 

of foreign applications is still very substantial; two thirds of the patentees 

and patent applications are in the name of ,Japanese nationals. The Government I s 

strong position in favour of the extension of patent protection to foreign 

inventors is based on the following evaluation: Production in Japan involving 

techniques introduced from foreign countries has increased by 72 per cent at an 

average annual rate over the last eleven years. This rate of growth is 

surprisingly high, compared with that of total manufacturing in Japan, which is 

21 per cent at an average annual rate. It has been calculated that, if there 

had been no introduction of foreign technology into Japan, the annual rate of 

growth in the Japanese manufacturing industry would have been only 19.8 per cent. 

86. The introduction of foreign technology into Japan, it is also reported, has 

contributed to the modernization of equipment and investment in equipment 

related to the foreign technology. 'Ihe amount of export of goods manufactured 

through the assistance of foreign technology during the decade 1951 to 1961 was 

placed at $1,500 million. On the other side, royalty payments during the same 

period amounted to $300 million, and the import of materials and parts which were 

necessary in connexion with the use of foreign technology was $380 million. Hence, 

$820 mi·11ion In addition to this, the the net gain of foreign currency was · 

I .. . 
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production made possible by the foreign technology had the effect of reducing 

imports of similar products. According to the Government reply, the Japanese 

patent system protects foreigners on the assumption that the satisfactory 

introduction of foreign-owned technology is contributing greatly to the develoiment 

of the Japanese industry. 

87. 'Ihe Government of the Federal Republic of Germany states that the supply of 

inventions and technical know-how to under-developed countries is hindered in 

most such countries by the inadequate patent protection afforded by them for 

patents. Furthermore, there have been hindrances in many cases owing to the fact 

that a number of developing countries are not members of the Faris Union and 

therefore do not grant patents on the basis of prior filings elsewhere. 

88. In the Netherlands, which is mainly a recipient of foreign inventions, the 

prevailing opinion has been that, due to the existence of a national patent 

system, foreign patentees are more prepared to have their patented inventions and 

the related know-how practised by granting licences, and thereby to supply that 

know-how to interested national industries. 1he same positive results would 

not have been achieved if a national patent system did not exist. 1he Netherlands 

is a member of the Faris Union and its law makes no distinction between foreign 

and domestic patentees. 

89. A favourable approach to foreign inventors is also reflected in the reply of 

the Government of the Republic of South Africa. South Africa is a member of the 

Paris Union and extends national treatment-without any distinction between 

domestic and foreign patentees. The South African reply quotes frcm the book 

11A (0uarter of a Century of Industrial Practice in South Africa"; by a forrr.er 

Chairman of the South African Board of Trade and Industries: 

11South Africa may succeed, up to a point in dispensing 
with foreign capital, but what she certainly cannot do 
without, without seriously retarding her industrial growth, 
is these material skills and techniques which can only be 
drawn from the more highly industrialized countries.ft 

The South African reply concludes that there can be no doubt that the existence of 

a national patent system protecting foreign patentees has assisted in the 

industrialization of South Africa, in so far as the engineering, mining and 

certain secondary industries are concerned. 
I ... 
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90, In the Republic of Korea, where the number of nationally-owned patents is 

surprisingly higher than the numb~r of fo~c~gn-owned patents, the Goverrunent 

asserts in its reply that foreign inventions and know-how are imported into the 

country through the existence of a national patent system. However., the reply 

points out that nany of the foreign inventions and know-how might have been 

introduced to Korea under private contracts without resort to the patent system. 

But even in the case of such contracts, the Government of Korea still considers 

that the patent system has assisted all parties concerned to invest in the 

country, by assuring them that their interests will be safeguarded. Korea is 

not a member of the Faris Union, and it extends priority of application rights 

only to nationals of countries which, by treaty, convention or law, afford similar 

rights to Korean citizens. 

91. 'Ihe United States of America, which is primarily a supplier of inventions 

and know-how to other countries, is a member of the Paris Union and applies 

the national treatment principle to all foreigners, without qualification. Its 

Government has expressed a clear opinion in favour of protection for foreign 

inventors under national patent systems. 'Ihe basis for this view is set forth 

in the United States reply to the Cuestionnaire as follows: 

none element that is considered by a potential investor with 
respect to an investment involving a patent licensing agreement 
for production in a particular country, is the matter of effective 
patent protection in that country. 'Theoretically, a country could 
have free access to all of the technology embodied in patents 
without maintaining a patent system. Often the information 
disclosed in patents is not sufficient., however, to be of much 
utility to the potential user. He needs to have the related 
technology to 'work' the patent. Since patent licenses today 
usually involve commitments for the provision of technical 
assistance, the licensee obtains much more than naked patent 
rights. 'Ihe local econcmy benefits by the acquisition through 
the agreement of valuable industrial techniques and know-how. 
In addition, dollar costs arising frcm royalty payment~ to 
United States firms are often more than offset by earnings of 
foreign exchange from increased exports or savings of exchange 
due to the availability from domestic sources of a product· 
or service previously imported. This is not to say, however, 
that a foreign investment project involving a patent licensing 
arrangement in a less-developed country is always beneficial 
to the less-developed country. On the one hand, it may mean 
that a particular less-developed country may be giving up 



E/3861 
E/c.5/52/Rev.l 
English 
Page 57 

cheaper imports and may be diverting some of its economic resources 
from other activities in which it might be more efficiently engaged. 
On the other hand, the project may contribute in one way or another 
to general economic development and broadening of the industrial 
base in the less-developed country. 'Ihese are factors which the 
less-developed country must weigh in arriving at decisions on an 
investment project involving a patent licensing arrangement.rr 

92. In the Soviet Union, foreign firms and individuals may secure either a 

patent or certificate of authorship through the established Soviet legal procedure. 

Soviet law extends rights to foreign applicants on a reciprocal basis) that isJ 

to nationals of countries in which the patenting of Soviet inventions is 

permitted. A foreign national who obtains a certificate of authorship or a 

patent) enjoys essentially the same rights as Soviet citizens. A certificate 

of authorship entitles him to remuneration determined according to the savings 

realized in the economy through utilization of his invention. If the foreign 

national secures a patent, he may license or assign it against remuneration to 
. 34/ 

any Soviet organization entitled to conclude foreign trade agreements.--· The 

Soviet Union states in its reply that in making technical assistance available 

to under-developed countries, the Soviet Union does not rely on private licences 

of patent rights. The reply refers to bilateral inter-governmental agreements 

with Governments of developing countries and ccmments as follows on tbe methods 

of transfer of technology frcm the Soviet Union to developing countries: 

"'Ihe Soviet Union is transmitting to the economically backward 
countries its foremost scientific and technical attainments, and its 
foremost experie~ce in production. Passing on these achievements 
(including also inventions), is done in the most varied ways, in 
particular by providing technical documents and descriptions of 
technological processes. 'Ihe Soviet organizations supply the 
under-developed countries with equipment of m-:idern design wnrked 
out on the basis of the most up-to-date production requirements 
and taking into account the most recent achievements of science 
and techniques ... Technical achievements are passed on above all 
by transmitting the corresponding documents and descriptions of 
technological processes. Many inter-governmental agreements 
provide for the Soviet Union to deliver drawings and descriptions 
of technological processes necessary for the output of a product, 
without collecting a special payment for a license granting the 
right to produce that product.rr 

See 11Assignme·nt and Licen·se Agreements with Foreign Patentees and Know-How 
Owners rr, para. 240, belcw. 

/ ... 
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93. l'lith respect to Soviet patents or :9atents held by third parties, the Soviet 

Union concludes: 

11 ••• the inter-governmental agreements include a cl.0 .use that 
the documents delivered may be used only within the country 
concerned for the output of the appropriate products at the projects 
constructed with the assistance of the USSR, and shall not be 
delivered to foreign persons, either national or juridical. This 
is done in order to protect the patent and other interests of the 
Soviet Union, inasmuch as the delivery of the documents is aimed 
at a very particular purpose. 

"Another question to do with patents which arises regarding 
the economically under-developed countries concerns patents held 
by third parties. 

11 So that the transfer of the right to Soviet inventions 
already mentioned to the economically under-developed countries 
is effective; and also so that the supply of equipment to these 
countries can proceed unhampered, the patent rights of third 
parties in force in these countries' territory, and in particular 
of capitalist firms from other States, should not be infringed.n 

D. Role of Un~atented Know-How3-2f 

94. In some replies, it was indicated that the majority of agreements with 

foreign inventors and foreign enterprises do not involve patents, but are 

concluded as 11 special agreements" without any reference to patent protection. 

This applies, for instance, in Czechoslovakia, where the majority of agreements 

with countries receiving technological 1mow-how are not based on the patent 

system and the subject matter of these agreements is mostly undisclosed 

know-how and practical experience. The Czechoslovak reply emphasizes that, 

no data is available ascertaining to what extent the patent system or its 

particular features in countries that are recipients of patents and know-how 

has helped or hindered the conclusion of such "special agreements". 

95. The Government of the Republic of Korea has pointed out that many foreign 

inventions and considerable know-how may have been introduced to the country under 

t::.rect contract with foreign pa:rties without reference to the patent system. 

However, it qualified this statement by stating that the mere fact that the patent 

See also Chapter III, (J+) below, on 11Assigmnent and License Agreements with 
Foreign Patentees and Know-How Owners 11

• 
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system existed was an important factor in convincing investors to transfer their 

technology to the country. This last view is shared by the Government of the 

Netherlands which, as already stated, has expressed the opinion that, due to the 

existence of the national patent system, foreicn patentees have been more 

prepared to transfer or license both their patents and the related know-how. 

E. Scope of Application of "national treatment11 Principle 

96. In the light of the views expressed above, it is of interest to note the 

number of countries that accord national treatment to foreign inventors. As 

already explained in connexion with.the discussion of article 2 of the Faris Union 

Convention (see paragraph 38), the principle of national treatment is that 

nationals of foreign countries or others who are domiciled or have effective 

industrial or commercial establishment therein, are guaranteed equality of 

treatment with nationals in the country granting the patent. This principle is 

followed by most national patent systems, regardless of whether the country is 

a member or non-member of the Paris Union, either by virtue of specific statutory 

enactment or implicitly as a matter of the binding force of treaty obligation. 

The following countries seem to make no distinction between provisions applicable 

to domestic patent applicants and those applying to foreign applicants and follow 

the unqualified principle of national treatment: 

Australia, Belgium, Brazil, Canada, Chile, Ceylon, Colcmbia, 

Cuba, Finland, India, Ireland, Israel, Italy, Lebanon, 

Luxembourg, Nepal, Netherlands, New Zealand, Pakistan, 

South Africa, Tunisia, United Arab Republic, l,nited Kingdom, 

United States of America, Venezuela, Viet-Nam (Republic of), 

Yugoslavia. 

97. In the above-mentioned countries, foreign applicants are treated alike, 

except for the right to priority of application, regardless of whether they are 

from countries that are members of the Faris Union. 

98. In other countries that are members of the Faris Union, the principle of 

national treatment is qualified by the principle of reciprocity. In these 

countries, patent protection is granted without qualification to the nationals 

and residents of Faris Union countries, but, in the case of non-Paris Union 

I ... 
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countries, is extended only to nationala and residents of those foreign countries 

that grant patents to nationals of the granting country. 'Ihis is the situation 

in the following countries: 

Czechoslovakia, JapE.n, i1:orocco; Poland, Spain, Sw:.;_ tzerland. 

'Ihe following countries, which are not menbers of the Faris Union, accord national 

treatment qualified by the principle of reciprocity, i.e. to nationals and 

resid.em:,s :.:,f those foreign countries that grant patents to nationals of the 

granting country: 

China, El Salva.cior,. Korea (Republic of), Philippines, U83R. 

99- Scree countries uhich accord national treatment to foreigners require that 

a person not resident in the country appoint, as his legal agent or representative, 

s. resident of the ccuntry whc is empowered to represent him in all matters 

;:::ertsining to the patent 2.pplicatioc! and in subsequent legal proceedings 

relating to the patent. This provision is in conformity with article 2 (3) of 

the Fari's Union, which expressly reserves the right under the laws of the member 

countries of the Union to require the designation of such agents and establish 

procedural requirements. 'Ihe following are among those countries which require 

the appointment of such legal agent or representative: 

/,ustria., Czechoslovakia., Denmark; Federal Republic of Germany, 

Hungary, Japan, Korea (Republic of), Philippines, Sweden, 

Union of Soviet Socialist Republics. 

lfei ther this requirement, nor the qualification with respect to reciprocity 

8-iscussed in paragraph 98 above, are regarded as derogations frcm the basic 

principle of national treatment. 

F. Status of Fatent Legislation in the ~eveloping Countries 

1cc. A.s noted earlier, both the countries extending national treatment to foreign 

p&tentees and the member states of the Faris Union include countries in every 

stage of economic develorment. As the focus of this report is on the problems of 

the developing countries, their approach to the extension of patent protection 

to foreigners deserves special consideration. In this connexion, the developing 

cc,untries may be divided into four categories• 



101. In the first grou:p there are a substantial number of developing ccun-Gr:~es 

which are members of the :Faris Union Convention; hs.ve their cwn patent legisl&ti.m 

and extend protect.j_on to foreign pe.tentees. These co1..:cntries L1clude _ Br2.z.i.l, 

Ceylon., Cuba, Hai ti, Israel, Iran, Lebanon, Mexico, l'ie:rccco, r yria, Tuni-;:i.2: 

United Arab :Republic and Viet-Nam (Republic of: . 

102. A second group cf developing countries possess p2tent legis:i.2.tion, b~lt are. ::1.c,, 

members of the Faris Union. 'Ihese countries either accord 1,ational treatment 

to foreigners without qualification or qualify the principle of n2.ticr.al treatment 

by the principle of reciprocity. 'Ibis group includes Chino., El Salvador7 India, 

Korea (Republic of), Nepal, Pakistan and Philippines. 

103. In the third category may be included many newly indeper..dent countries which 

have no patent legisl2tion and which previously depended upon either the Frend~ 

or the United Kingdom patent systems. In the former French territories in 

AfricaJ the grant of a patent in France afforded autcmatic protection to 

foreigners in the manner prescribed by the French system. Since aJ::;taining 

independence, most of these countries have taken o.ction to provide for ccntim,e:2 

patent protection to foreign patentees and for the issuancP of regional 

pa tents through the recent .Afro-Malagasy ;~greement ( see p::,ragrarhs 50-56 e"t seq_., 

above). 

1C4. A comparable situation to the one described above exists in former united 

Kingdom territories. Kenya: Nigeria, 'Tanganyika} Trinidad and Tota.go h::we 

reported that they have no separate system for granting :i:atents. Fatents already 

granted in the United Kingdom can be registered in the country_. but this mes.r::.s 

that the only foreigners who can obtain protection in these countries are those 

who have obtained a patent in the United Kingdom and have registered that P'-tent 

in the country within a certain period from the d2.te of the United KiDgo.cr:: 

patent grant. Of the countries mentioned in this paragraph, '."tanganyil:e ,,nd 

Nigeria have recently become members of the Faris Union. 

105. In the fourth and last category of developing countries, fall those that 

have no patent legislation, and obviously no patent protection for foreif;n 
7.6 I 

inventions. This includes, for example, Indonesia, Sudan and 'Ihail2nd.✓ - 1 

See also Prefatory Note to the "Synoptic 'Table of r<ajor Previsions of f:1tec.1t 
Legislation in [;elected Countries :i (Annex D). 

/ 
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Ho'.,,:;ver, Ind.onesia is a me~ber of th2 F:::.ris u~1:~on end the IndonesiE~n Der)artrr..ent 

of Justice is in the process of d:;;·t1:a.:·t:i.ng ;c; p2.-cent law. 

provisional applications for patents ,,£~·:- be iilecl w:Ltb a sreci&l guver.rlI!cent 

office pu::suent to a S}A:~c:;.al d.ecre"2 issue<i b;f the Minis try of ~Tust::.ce-. The 

I':~lir.:f:'.: o:f such applicatj_on will in due cour~e, when the Patents Act- is rn·omulgateJ., 

ccinfer cm t11e applicant the priority rights e;:;tablished by the Farj_s Uni8n. . 

.:..Cu. Th-= G8vcrni'12e:nt ot Sudan has .stated, in re.spc;:ise to the ::-uestionnaire, that 

.i.n their countr;y the::.·e is no J_aw for the protection of patents 2nd de1-,ig:cs, but 

th:::,t provision Lay be made for ths pi.fr, '. _ _i_ca-l.:i.,'.'n of a. c-autionr!.ry notice j_n the 

"G::.;".et.tc of the Rei:,ublic of t:i:'1e St·danrr. 
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I. NON-USE OF PATENTED HTVENTIONS - COMPULSORY WORKING 
AND COMPULSORY LICENSING PROVISIONS 

A. Considerations for Non-Use Pro'1isions 

107, Statutory provisions for the revocation or compulsory licensing of patents, 

which have not been commercially exploited in the country within a prescribed 

time after the patent has been granted, may be found in the patent laws of most 

industrial and under-developed countries. These provisions against patent 

non-use usually apply irrespective of whether the invention involved is of 

national or foreign origin. However, as a historical matter, they originated 

from concern over the fact that foreign owners of inventions could, by refusing 

to exploit the patents covering such inventions, prevent the development of 

national industries which might give employment to nationals and utilize national 

resources. Another important factor was the fear that ~oreign patentees could, 

by excluding other prcducers of patented articles from the market, monopolize 

the export of such articles to the country and thereby exact higher prices from 

domestic consumers. 

108. Additional considerations that have been voiced in the more recent patent 

legislation of certain countries are the following: that the demand for a 

patented article within the cow1try is not being met, or is being met to a 

substantial extent by importation from abroad; that markets for the export of the 

patented commodity capable of being produced within the country are not being 

supplied; and that the efficient working within the country of other patented 

inventions is being unfairly prejudiced because of inability to exploit the 

non-used patent. Obviously, legislation directed to remedying such conditions 

is not limited to the non-use of patents, but covers situations where their 

domestic exploitation is deemed inadequate or the patentee 1 s refusal to grant 

a licence has adverse affects on trade and industrial development. 
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B. Non-Use Provisions in National Laws 

109. The national statutes providing for the compulsory licensing ~r revocation 

of patents in the event of no or inadequate use within the ccuntry differ with 

respect to the wording of the standard which is to guide their application by 

the Patent Office. The legal criteria set forth in the different national laws 

are surur.arized in Annex D to this report (Synoptic Tables of Major Provisions of 

Patent Legislation in Selected Countries - colunin 1 ) .. '>7/ 

110. In order to indicate the scope of the eccnomic ccnsiderations which are 

considered relevant in the case of patent non-use, there is quoted the following 

ccmprehensive list of criteria set forth in the relatively recently amended (1950) 
patent law of India: 

:r(a) that the patented invention, being capable of being commercially 
worked in India, has not 'been commercially worked therein or is not being 
so worked to the fullest extent that is reasonably practicable; 

n(b) that a demand for the patented article in India is not being met to 
an adequate extent or on reasonable terms, or is being met to a suostantial 
extent by importation of the patented article from other countries; 

11 
( c) that the corrmercial working of the invention in India is being 

prevented or hindered by the importation of the patented article from other 
countries; 

In a Secretariat report prepared in 1953 for the Economic and Social Council 
analysing the governmental measures relating to restrictive business 
practices, considerable attention was also devoted to the problem of non-use 
of patents and the report reproduced the texts of some forty national 
patent statutes providing for the revocation or ccmpulsory licensing of 
~atents in the ev~nt of non-use. (see E/2379, Economic and Social Council 
Qfficiai Records: Sixteenth Session, Supplement No. lJA, paragraphs 170 to 183, 
inclusive; E/2379/Add.2, Economic and Social Council Official Reco~ds: . 
Sixteenth Session, Supplement No. llB.) However, these texts and discussion 
may, in the case of some countries, be affected by more recent legal 
developments. 
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"(d) that by reason of the refusal of the patentee to grant a licence 
or licences on reasonable terms: 

11 (1·) k a mar et for the export of the patented article manufactured 
in India is not being supplied, or 

"(ii) the working or efficient working in India of any other patented 
invention which makes a substantial contribution to the 
establishment or development of commercial or industrial 
activities in India is unfairly prejudiced; 

"(e) that by reason of conditions imposed by the patentee upon the grant 
of licences under the patent, or upon the purchase, hire or use of the 
patented article or process, the manufacture, use or sale of materials 
not protected by the patent or the establishment or development of 
commercial or industrial activities in India is unfairly prejudiced. 11 

111. The Indian legislation on this point is largely patterned on the prior 

United Kingdom Patents Law of 1949 and is similar to the legislation of Canada, 

Ireland, New Zealand, Pakistan, South Africa and to a lesser extent, Israel, 

the Philippines and Trinidad and Tobago. This supplies some indication that the 

industrial countries are trying to protect interests within their national 

economies similar to those sought to be protected by the developing countries. 

C. Compulsory Licensing vis-a-vis Revocation 

112. The first laws dealing with patent non-use were adopted prior to the 

emergence of the corporate age, when patents were essentially employed by the 

individual patentee. Hence, they provided for the revocation of unused patents 

(see, e.g., the French Law of 1844, the Belgian Law of 1854, and the 

Argentine Law of 186lt). There are still in existence, mainly in the case of 

some under-developed countries, statutes which provide for revocation where a 

patent has not been exploited within two years of its issuance, or ,,here its use 

has been discontinued· for more than two years, or for even shorter periods of time. 

113. Later on, when the exploitation of patents by licensees became more 

prevalent, consideration was given to the less stringent remedy of compulsory 

licensing. Thus, there are now many countries, such as Japan, Netherlands, 

Norway and Sweden, which make provision for the compulsory licensing of 

non-used patents and no provision for their revocation. The more recent national 
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statutes (with the exception of the Italian Law of 1939) tend to establish a 

period of time after the issuance of the patent during which no application 

may be made for a compulsory licence, and a further time period during which 

the patents are not subject to revocation; many of these statutes follow the 

time pericds set forth in article 5 of the Paris Union (see paragraph 114 below), 

but there are variations. In some countries, revocation of the patent may take 

place if the patent is being cornmercially exploited only 01.1t2ide the country. 

Mexico has a uniq_ue provision whereby, if a patent is not ex.9loi ted within 

the first twelve years of its issuance, its term is reduced to twelve years. 

This is in oddition to a provision for compulsory licensing in the event of 

non-exyloitaticn during the first three years of the patent 1 s life or the 

interruption of its exploitation thereafter for more than six consecutive months. 

114. Th'= trend mmy from revocation and toward the less stringent remedy of 

ccmpulsory licensing in the event of non-use bas been supported on the ground that 

patent revocation is inconsistent with the principle of international protection 

of patentees, unduly harsh on inventors, discouraging to investors who wish to 

introduce technological innovations and a stimulus to firms to locate their 

enterprises in locations for which they are not economically suited. The chief 

legal reason for the national legislative trend toward compulsory licensing is the 

adoption of article 5 of the Paris Union for the Protection of Industrial Property, 

which has attempted to standardize (and render more lenient to the patentee) 

the national compulsory licensing and revocation procE;dures hitherto prevailing. 

In article 5, the principle is set forth that patent revocation will be resorted 

to only if the granting of compulsory licences does not suffice to prevent abuses 

resulting from the exercise (includtng the non-use) of patent rights. The 

standard established is that an unused or inadequately exploited patent is not 

subject to compulsory licensing until after three years from the date of issuance 

of the patent, or until after four years from the filing of the application for 
f f ·1· The patent is a patent if' the patent was issued within twelve months rom i ing. 

not subject to revocation until two years after the issuance of a ccmpulscry licence 

to an applicant. A proposal advanced at the latest 1958 Lisbon Conference of 

the Paris Union to forbid the revocation of' unused patents and to have compulsory 

d ful Similar attempts had been made licensing as the sole reme y was unsuccess • 

at prior Conferences. 
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115. The national laws of some member countries of the Paris Union do not 

necessarily conform to the standard laid down in article 5. For example, in 

France, such conformity was not established until 1953. In Belgium, legislation 

designed to bring the 1854 Patent Act provision with respect to patent non-use 

in line with article 5 of the Paris Union is currently under consideration. 

Italy, although a member of the Paris Union, still prescribes revocation as the 

sole remedy in the •.;ase of non-working. 

D. Evaluation of Non-Use Provisions 

116. Students of the problem have advanced economic arguments both in s~pport of, 

and in opposition to, the patent non-use laws, also referred to as compulsory 

working and compulsory licensing statutes. The basic economic justification for 

such laws is that the non-working of a foreign patent destroys its only valid basis, 

to bring the economic benefit of the invention to the community, as indicated 

in paragraphs 107 and 108 above. The economic objections center about the 

proposition that such statutes, particularly those relating to compulsory working, 

are a form of trade protectionism, comparable in their effect to restrictive 

tariffs and having the same detrimental effect on international trade. Moreover, 

it may not be economically desirable to exploit an invention within a country; 

in such a case, the law, by compelling a foreign patentee to work his invention 

within the country or by encouraging domestic entrepreneurs to exploit the 

invention, may have the effect of forcing the domestic consumer, particularly 

in an under-developed country with its relatively thin markets, to pay more for 

a patented product than if they imported it from a country better qualified to 

produce it. Other objections to such statutes are that they destroy or diminish 

the value of patents as an incentive to invention and investment in expensive 

research facilities; that they will injure small firms that are compelled to 

license larger competitors; and that they are difficult to administer and an 

ineffective means of reducing restrictions on industry. The validity of these 

objections is disputed by the supporters of compulsory licensing, particularly 

as they apply to the under-developed countries. 

I ... 
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L. Practical Effects of Non-Use Provisions 

ll7. It is difficult to determine how effective the laws requiring compulsory 

working and licensing in the event of patent non-use have been in practical 

operation. The criteria underlying these laws are difficult to interpret and 

apply. Such statistics as are available, which come primarily from the industrial 

countries, indicate that administrative or judicial enforcement of the statutes 

is relatively infrequent. Thus, revocation is almost never demanded. The 

United Kingdom reports that, over a recent five-year period, seven applications 

for a compulsory licence based on non-use of the patent were made, of which one 

was granted and the others withdrawn or abandoned; Canada, during a similar 

period, that five compulsory licences were requested, two granted and three still 

pending; Denmark, that seven applications for compulsory licence were made, of 

which three were granted, three are pending and one has been withdrawn; the 

Philippines, that eight requests were made, all of them pending; Repuolic of Korea, 

one request and one licence granted. In India, four compulsory licences for 

non-use were requested, and one granted. In Ireland, one request was made; 

in Israel three, and in Poland seven, but in all three countries no licence has 

been granted during the five year period. Norway reports that since l910 a 

total of twenty-seven requests for compulsory licences bave been made, a total 

of eleven licences have been granted, while two have been denied, and eleven 

shelved or withdrawn. Only three of the cases in question involved Norwegian 

nationals, while the other twenty-four requests related to patents held by 

foreign nationals. In fact, regarding the vast majorj_ty of reg_uests for 

compulsory licences mentioned above, the patents were originally issued to foreign 

nationals. Australia, Cuba, Japan, Morocco, the Netherlands, New Zealand and 

Switzerland report that there have been no request.;; for com:pulsory licences during 

the last five years. 
118. The infrequency of reg_uests for compulsory licensing might, however, indicate 

that the rcere possibility of invoking these statutory provisions has served to 

make patentees more amenable to exploiting the patents within the country, 

either directly or through licensing arrangements, than they otherwise might 

have been. Likewise, the fact that the Government has the power to intervene 
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and fix royalty rates under a compulsory licence in the event of disagreement 

among the parties, may - in the.se countries - impel voluntary agreement between 

patentees and licensees. 

119. There are other reasons why it is difficult to ascertain how effective 

compulsory working and compulsory licensing statutes have been or can be in 

advancing the economic development of a country. Many patents are frequently 

taken out, for defensive and other purposes, which are not susceptible of 

industrial exploitation. Other patents may constitute minor improvements which 

are not essential to the production of an article and can be easily bypassed in 

industrial practice. As pointed out in Part Two of this report, a wide range 

of economic factors must be present to support a self-sustaining industrial 

development in a country, and access to a patent is therefore ineffective in the 

absence of other necessary factors of production. These considerations apply to 

both industrial and developing countries, but with probably greater force in the 

case of the latter, with their special dependence on unpatented technological 

and management know-how. 

120. On the other hand, in the case of the developing countries, one might also 

consider the administrative advantages of providing for the automatic lapse of 

patents in the case of non-working beyond a certain period. This may be 

considered more effective than revocation or compulsory licensing, both of which 

require government or private initiative to be implemented. By the autorr.atic 

lapse of the patent, the public becomes possessed of the invention without any 

need for preliminary administrative or judicial action. On the other hand, an 

automatic lapse int·ervening without prior consideration by the goverr..Eent or 

application by a third party desirous of working the patent, may reduce the chance 

of the invention being worked at a later, more conducive stage of development, 

because of the disappearance of the patent inducement. 
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F. Compulsory Licensing or Expropriation in the Public Interest 

121. Besides provisions which are specifically directed to the non-use of patents, 

there exist more general provisions for compulsory licensing or compensatory 

expropriation in the public interest. This issue is discussed in detail in 

Section 3 below. /'.S pointed out there, many countries make provision for the 

compulsory licensing or compensated expropriation of patents where the public 

interest so requires, even in situations where the patent owner has been 

exploiting his patent. However, in many cases these provisions for compulsory 

licensing in the public interest apply only to food and medicinal products. 

Other statutes provide for the revocation of the patent if it has been used in 

a manner prejudicial to the public interest or to the interests of third persons. 

G. Interdependent Patents 

122. A substantial number of countries (e.g., Japan, New Zealand, Norway, 

Portugal, Switzerland) have adopted laws which provide that the owner of a 

so-called 11 improvement patent11 may obtain a licence under the basic patent if he 

satisfies the conditions set forth in the statute, including the payment of 

appropriate compensation, affording proper security to the owner of the basic 

p~tent and demonstrating that the improvement patent constitutes a notable 

technical advance. When the owner of the improvement patent obtains a 

licence under the basic patent, the owner of the basic patent is, as a rule, 

entitled to a cross-licence under the improvement patent. This provision is 

applicable to situations where basic patents are not being exploited within the 

country. 

H. Restrictive Conditions Regarding Non-Use of Patents 

123. A number of patent laws contain no statutory provision dealing with the 

non-use of patents. Yet, even in the absence of such statutory provisions, the 

problem of non-use has been dealt with. Thus, in the United States, the mere 

non-use of the patented invention is not a ground for attacking a patent or 

preventing the patentee from obtaining injunctive relief against infringers. 

However, agreements among enterprises not to use a patented invention, involving 

I . .. 
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the fencing in of the patentee against competitors or the ,:blocking" of a 

competing technology, have been held by the courts to constitute violations of 

the anti-trust la11 (which is discussed in the next section of this report). 

Where patent non-use is found to be part of an effort to foreclose competition 

or shows an intent to monopolize, it violates Sections 1 and 2 of the Sherman 

Anti-Trust /:.ct. The consequences of being found guilty of such violation is that 

the violator may suffer the loss or diminution of his patent rights. Independently 

of the situation that obtains in the United States, the suggestion has been · 

advanced that the national policy with respect to the non-use of patents should 

not be considered in isolation, but should be co-ordinated with the general 

policy of the country with respect to restrictive business practices. 

I. Payment of Fees 

124. There should also be noted an administrative factor which serves to bring 

about the voluntary abandonment of unused patents. This is the requirement that 

all patentees in most countries l)ay annual or periodic fees; which usually 

increase with the age of the patent. The size of these rayrr:ents rr.uy be nn 

important factor in encouraging the voluntary abandonment of unused patents. 

2. .SJ,FEGUi!RDS AGAINST ABUSES OF THE PATENT PRIVILEGE 

A. Restrictive and Monopoly Arrangements 

125. As pointed out earlier, the owner of a patent may either retain exclusive 

control over it, or transfer or assign it to another Jlerson, or licen:;e it to 

other persons. In the event a patentee retains full control of his patent and 

decides not to exploit it, he becomes subject to the national compulsory working 

and compulsory use statutes described in the preceding chapter. This chapter will 

concern itself with other restrictive business practices connected with the 

exploitation of patents that are considered under national legislation to be 

abuses of the patent privilege. The moot frequent of such restrictive business 

practices are the conditions and limitations to be found in patent licence 

and transfer agreements, such as requirements to uce patented and unpatented 
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materials supplied by the patentee("tie-in" clauses); price fixing; limitations 

of output and sale; excessive royalties; and payment of royalties for unused 

patents. 

B. Measures Contained in National Patent Legislation 

126. Unlike the situation with respect to non-use of patents, many countries 

have no legislation or other legal provision specifically relating to 

restrictive business provisions in patent licence agreements. Among these 

are: Ceylon, Czechoslovakia, El Salvador, Korea (Rep. of), Luxembourg, 

Nepal, Pakistan, Poland, Switzerland, Trinidad and Tobago and Viet-Nam 

(Rep. of). 

127. The United Arab Republic reports that, while it has no definite laws 

for the regulation and exploitation of patents and royalties: ''Each case is 

studied individually according to the conditions and obligations stipulated 

in contract." India, which currently has no patent or antitrust provisions 

bearing on the subject of restrictive business practices in patent licence 

agreements, states that: 

The prevalence of restrictive trade practices is detrimental to 
·the interest of public generally and therefore the question of 
introducing in the new Patents Bill a provision aiming at prevention 
of abuse of monopoly by restrictive practice is under consideration 

Italy, which is a member of the European Economic Community and subject to 

the antitrust provisions of articles 85 and 86 of the Rome Treaty establishing 

the Community (which will be discussed later in this report, see paragraphs 167 
et seq., below), also indicates that national legislation for the regulation 

of restrictive business practices is in the course of consideration. 

128. National legislative provisions directed at restrictive business practices 

may be contained either in the pa~ent .law itself or in laws applicable to 

restrictive business practices generally. Illustrative of the former type 

of provision is the statutory provision, to be found in the patent laws of 

Australia, Ireland, New Zealand, South Africa and the United Kingdom, making 

unlawful agreements reQuiring a patent licensee to purchase unpatented articles, 

· 1 only from the patentee, or not to use articles supplied or to buy materia s 

by persons other than the patentee. 
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129. In the United States, restrictive arrangements of the type described above, 

which are known as 11tie-in 11 clauses, while not regulated by the patent statute, 

have frequently been the basis whereby the courts have denied a patentee 

protection against the direct or contributory infringement of his patent. The 

rationale underlying these decisions is that a patentee engaging in a tie-in 

practice subverts the policy underlying the patent law, by seeking to restrain 

commerce in patented. or unpatented articles not within the monopoly granted by 

the patent on which he is suing. 

130. The :patent statutes of New Zealand and South Africa also provide that any 

contract for the payment of royalties after the term of the patent expires is 

voidable at the option of either party. The justification advanced for this 

legislative provision is that such a contractual arrangement is not within the 

boundaries of the monopoly granted by the patent. 

131. The more usual approach has been to rely on general legislation to curb 

restrictive business practices in patent licence and transfer agreements. One of 

the reasons for such reliance is that these business restrictions are considered 

against public policy, regardless of whether they involve patent misuse. The 

other reason is that the detection, and prevention and control, of restrictive 

business practices requires extensive administrative facilities and specially 

trained personnel for investigation and enforcement that are not within the 

capacity of Patent Offices or Industrial Property Offices, and cannot efficiently 

)e divided as between cabes involving patents and those which do not. The 

Jperation of such general legislation in the patent field is discussed in the 

subsequent paragraphs. 

132. A few countries have indicated that their civil law may apply to restrictive 

business practices in patent assignment and licence agreements (Mexico) or that 

such practices may be regulated by the Central Bank (Philippines). 

' c. Practices Permissible under the Patent Grant 

133. Even in countries which have general antitrust legislation directed against 

restrictive business practices, some of these restrictions, when imposed by a 

riatentee upon his licensee, are regarded as within the scope of the patent grant 
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and are not considered to be:: anti-ccmpetitive in nature or in conflict ,1ith the 

r;olicy underlyir:.g the 2.ntitrust legislatior... 'I11e question of, what is withir.. or 

,dthout tbe prc:per sccpe of the rJatent gr2nt is one upon which there exist both 

a substantial body of 2greemer_t and differenc~s of opinion. 

134. S12ction 20 (1) of the G12nnan law agair;.st Restrictions of Competition of 

27 July 1957 indicates that restrictions on a licensee in resJect of the nature, 

e:~te:r."c J quality, place ::-,r time of the licensee ts e:-:cn.:ise cf the patent right 

do :1ot go beyond the sco;_;,e of that ri[;ht and hence are exempt frcm the a:::iplication 

of the statutory anti t;.t'us-t; ::_,Tohibitions. 

135. 'The patent licence rE:stricticns thus removed from the application of the 

Gern!en ::rnti trust law ap:Qear to be identical with those patent licence restrictions 

which, according to a recent ccmnunication issued by the Cormnission of the 

Euro1:ccan Economic Comm.unity, are within the scope of the p2tent right and hence 

not consic1-ered subject to the prohibitions of article 85 (1) of the Rcme Treaty, 

the basic antitrust provision of the European Economic Community. These are: 

:rObligations imposed on the licensee which have as their object: 

1. Limitation to certain means of exploiting the invention which 
are contE:m:9lated by the law on patents (manufacture, use, 
distribution); 

2. Limitation: 

(a) of the manufacture of the patented product, 

(b) of the application of the patented process, to technically 
defined arees of application; 

3. Limitation of the number of products to be manufactured or of 
the number of times the right is exercised; 

4. Limitation on the exercise of the right: 

(a) 

(b) 

(c) 

in time (a licence of a shorter duration than the patent), 

in sDace (a regional licence for a part of the territory 
for ;vhich the patent was granted, a licence limited to 
exploitation in a given place or to a specified factory), 

personal limitations (limitations of the licensee's power 
to alienate, such as a prohibition against assigning the 
licence or granting sub-licences). 11 
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136. In considering the above list of patent license restrictions faJJ_ing within 

the patent grant.,. it should be noted that the Commission does not regard the lis·c 

as all inclusive. Also, these restrictive conditions have been declared outside 

the sco:pe of arUcJ c 85 (1) of the Rome Treaty onl;v in the case of' simple patent 

licence agreementsj the Corrmission specifically refrained from passing judgemer:.t 

with respect to patent poo~s, reciprocal• licences and multiple parallel licences 

involving such restrictions. Moreover, the Commission's clearance of these 

restrictions as within the prohibition o.f article 85 (1) is li.mited to provisions 

whi,ch do not exceed the duration of the validity of the patent. 

137. In the United States, the courts have generally upheld similar patent liccnc~ 

restriction,s as being "reasonably within the reward of the patenteerr ur:.der the 

patent laws. However, such arrangements are scrutinized by the courts "ll'hen they 

are part of a cross-licensing or patent pool arrangement., to determine whetner. 

they unreasonably restrain competition or monopolize trade in violation of 12.w. 

138. In Japan, article 23 of the Anti-Monopoly Iaw provides that the law shcll not 

apply to acts recognized to be within the execution of rights under the Patent 12v. 

Restrictive provisions limiting the licencee 1s field of operation, output and 

geographical area are regarded as within the patentee's power. 

D. Measures Contained in General Antitrust Legislation 

139. Tbis report will next discuss the situation in the following countries 

which possess general antitrust legislation which is applicable to restrictive 

business practices in patent assignment and licence agreements: Belgium, Canada., 

Denmark,, Finland, France, Federal Republic of Germany, Ireland, Japa:1, Netherlar:ds, 

Norway, Sweden, Chited Kingdom and IInited States. While these are all 

industrialized countries, their practices may be of consid.erable interest to 

dev,eloping countries considering legislation in this field. 

140. The discussion will deal first with those countries for which there has been 

made available only general information concerning the scope of the antitrust 

legislation and then with those for which there is available rr.ore detailed 
' information as to particular res.trictive business practices that are prohibited 

or ,regulated by such legislation. 

141. In Belgium, the recently enacted law of 27 May 1960, directed against the 

abuse of economic power, may apply either to the patent owner or his licens(:;e_. 
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if such abuse can be shown. An abuse of economic power exists when one or several 

persons possessing econcmic power have harmed the public interest by practices which 

distort or restrain the normal play of competition or which impair the economic 

freedom of producers, distributors or consumers, or the development of production or 

exchange• Econcmic power is defined as the power which such person or persons have, 

through industrial, commercial, agricultural or financial activities, to exercise a 

dcminant ir..:fluence on the supply of goods or capital or on the price and quality of 

a specific ccrnnodity or service. Belgium also recognizes the applicability of the 

antitrust prohibitions of the European Econcmic Community, which will be discussed 

in para. 166 et. seq., below. 

142. In France, article 59 bis of the 1945 Price Ordinance prohibits every concerted 

actior., convention, combine, express or implied, or trade coalition which has the 

object or may have the effect of interfering with full competition by hindering the 

reduction of productive costs or selling prices or by encouraging the artificial 

increase of prices. Article 37 of the Price Ordinance forbids unjustified refusals 

to sell or to render services; discriminatory sales terms or prices not justified 

by cost factors; tie-in clauses; and minimum resale price maintenance. It is 

possible to obtain an a&ninistrative exemption from the minimum resale price 

prohibition, especially in the case of patented or guaranteed articles, but the 

authorities have been sparing in granting such exemptions. Patent licence agreements 

may in certain circumstances violate the national ar,.titru.st legislation. 

143. In the Netherlands, the Economic Competition Act of 1958 requires any 

regulation of competition, except those exempted by general regulation or special 

dispensation, to be registered with the Ministry of Econcmic Affairs. The Minister 

may issue general orders declaring certain classes and types of restrictive clauses 

to be invalid, or individual orders invalidating a specific regulation of competition. 

'Ihe basis for such action is that the regulation of ccmpetition bas a harmful effect 

on the ~ublic interest. Patent licence agreements may violate the Econcmic 

Competition Act of 1958, if they embody practices or clauses exteJding beyond the 

exclusive rights of the patentee and not construed as an essential corollary of 

those rights. 

144. In Ireland, the Restrictive Trade Practices Acts of 1953 and 1959 provide for 

d t by the Fa].·r Trade Commi·ssion, on the basis of which the inquiries an repor s 

Con:JUission may make orders which, when confirmed by act of the Parliament, may 

prohibit certain restrictive and unfair practices in relation to the supply and 

distribution of the goods concerned. / ... 
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145. In Finland, t.he bas 1.c antitrust law is the I.aw on Restriction of Competition 

of 18 January 1957. This law applies to agreements which require the contraction 

or restriction of entrepreneurial activity or demand the observance of certain 

prices or practices or which restrict or are intended to restrict the 

contracting parties' freedc~ of competition in some other manner, and to·other 

restrictions of competition. It also applies to enterpri:,es which have "such a 

dominating position in some field of entrepreneurial activity that competiti,on 

must be deemed to be lacking in this sphere or to be essentially restricted". 

ln the latter connexion, it is recognized that a patent is a monopoly permitted 

by law, and accordingly: nOnly restraints of competition associated with the 

patent but not belonging essentially to the pate.nt ,are governed by the legal 

reg,ulations relating to restriction of competitionrr. 

146. Denmark, Norway and Sweden have antitrust legislation similar to that 

obtaining in Finland, in that enterprises are required to supply to the government 

information concerning restrictive business practices; a register of such 

information is maintained; and antitrust enforcement is based to a large extent 

on the _principle that publicity and governmental investigation will prove 

ef~ective, in most cases, in curbing harmful restrictive business practi~es. 

147. In Canada, the Combines Investigation Act, 1927-46, prohibiting combinations 

which restrain trade or commerce, is applicable to patent licence agreements. 

'Ihe statute contains a specific provision that, in any case where the exclusive 

rights conferred by patents have been used so as to (a) unduly limit the 

facilities for transporting, producing, supplying, or dealing with an article 

or commodity which may be the subject of trade or comn;erce, (b) unduly restrain 

or injure trade or commerce in such article or ccmmodity, (c) unduly prevent 

or limit the production of such article or cornn:odity or unreasonably enhance its 

price, or (d) unduly prevent or lesse.n competition in such article or comrr:cdity, 

the court may issue preventive orders. Such orders may declare any agreen:ent 

relating to the use of the patent void in whole or in part, restrain the carrying 

out of provisions of such agreements, or direct the granting of licences ucder the 

patents involve,d to such persons and under such terms and conditions as the court 

may deem proper. 
I 

148. Restrictive business practices in the United Kingdom are governed by two 

basic laws, the Restrictive Trade Practices Act of 1956 and the V.onopolies and 

Restrictive Practices (Inquiry and Control) Acts of 1948 and 1953, aA amecded 
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cy the Restrictive Trade Practices Act of 1956. The Restrictive Trade Practices 

.:,,.ct of 1956, Part 1, applies to any agreement, between two or more persons 

carrying on manufacturing, sales or processing activities within the United Kingdom, 

containing restrictions as to prices to be charged or quoted; terms or conditions 

of manufacture or sale; quality of goods to be produced, supplied or acquired; 

types of rranufacturing processes to be applied to goods or the quality or kind 

of' goods to which such processes are to be applied; or the persons to or from 

whom or the places in which goods are to be bought or sold or manufacturing 

processes applied. All such agreements are to be registered with a Registrar 

of Restrictive Trade :-\.greements, and judicially investigated by a Restrictive 

Practices Court in order to declare whether or not such restrictions are contrary 

to the public interest. If any such restriction is declared contrary to the 

public interest, it is void. 

149. If a patent licence or assignment contains none of the above enumerated 

restrictions except in respect of an invention to which the patent relates or 

of articles made by the use of that invention, the Restrictive Trade Practices 

Act of 1956 does not apply. Agreements relating only to exports are not subject 

to registration with the Registrar and adjudication by the Court, but must be 

notified to the Board of Trade; however, this is not true of agreements involving 

both domestic and export transactions, which are subject to the procedures 

of the 1956 Act. 

150. The Monopolies and Restrictive Practices (Inquiry and Control) Acts of 1948 
and 1953, as amended, provide that, if the Board of Trade considers that certain 

specified conditions prevail in respect of the supply of goods, or the application 

of any process to goods or the export of goods from the United Kingdom, it may 

refer such matters to a Monopolies Commission for investigation and report. 

Currently excluded from this requirement are all such agreements that are required 

to be registered under the Restrictive Trade Practices Act of 1956. The report 

of the Monopolies Commission may, and in most cases must, be laid before each 

House of Parliament. If the House of Commons by resolution declares that 

conditions operate or may be expected to operate against the public interest, 
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an application me,y be made. to the Comptroller-General of Pater.ts under Section i~ e, 

of the Patents Act of 19L~9. If it appears to the Ce;mptrcller-General that suet 

conditions in a patent licE::nce restriet the u.se of tr,e invention by J j censees 

or the right of the patentee to grant other licences under the patent, or the 

patentee refuses to grant licences on reasonable terms, the Comptroller--GenE:ral 

may cancel or modify sucb, conditions or order the patent to ·be endorsed with the 

words 11 licences of right 11 • 'I'he effect of such ar. endoi-sement is that any 1cerson 

is thereafter entitled to a licence on such terms a,s, f'ai.lir1g agreement with the 

pat.entee., are determined by the Comptroller-Ge:c.eral. 

151. The United Kingdom Board of Trade is at present conducting a comprehensive 

review of legislation on monopolies _and restrictive practices., but no propoi::als 

or .decisions have yet been announced. 

152. In the Federal Republic of Germany, Sectio:c. 20 of the law .A..gdinst 

Restrictions of Competition of 27 July 1957, eontains prohibitio:ns against 

restrictions involved in the transfer of patents, utility designs and rigLts 

relating to the protection of new plant varieties,, and the licences to such 

rights, and Section 21 of that act. indicates that similar provisions are 

applicable in the field of unpatented technology· or know-how. Under Section 20 (1) 

of this law, patent transfer and licence agreements are ineffectiYe, in so far 

as they impose .restrictions on the transferee or :~iccr:.see whic~ go l:ieyor.d the 

scope of patent. (There have already been :".llentior.ed (see paras. 133-138, above) 

certain types of patent licence rest.rictions that the statute designates as being 

within the scope of the patent grant.) Paragraph (2) of Section 20 sets forth 

other restrictions on the transfer or licensir.g of patent rights which are not 

prohibited under paragraph (1)_. to the extent that these restrictions do not 

extend beyor:d the duration of the transferred or licensed rigtt; these will be 

discussed later in connexion with the effect of antit.rust legislation on specific 

restrictive business practices (see paras. 155 et seo., below). Under 

iaragraph (3) of Section 20, the Cartel Authority may grant permissior. for 

restrictive agreements of' the type prohibited by paragraph (1), 11 if tte freedcr:: 

o:f the transferee or licensee or of other enterprises to carry on business 

activities is not unreasonably restricted an.d competition in the ma:tket is not 

considerably prejudiced" by the restrictions. The concluding paragraph (4) 

of Section 20 provides that the basic anti trust prohibition and exemptiorn: 

contained in Sections 1 to 14 of the 1957 Act remain unafi•ected by Section 20. 
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153. In Japan, as al.ready indicated (see para. 138, £tcve), certain restrictions 

that are within the patent grant are reccg~ized as not being inconsistent with 

anti-monopoly policy. However, the unreasonable restraint of competition or 

unreasonable restriction of business activities on the part of other entrepreneurs, 

involving abuse of the patent right, are subject to the law relating to Prohibition 

of Private Monopolization and Methcdp of Preserving Fair Trade, hereinafter 
' referred to as the Anti-Monopoly Law. The application of the Anti-Monopoly Law 

to s:pe,ci,fic restrictive business practices is set forth below (see para. 156, 

et peq.). 

154. In the United States, Section 1 of the Sherman Act of 1890 prohibits 

combinations, agreements and understandings among competitors which restrain the 

domestic and foreign commerce of the United States ar.d Section 2 of that ,enactment 

prohibits the monopolization or attempted monopolization of such commerce. 

These provisions are in appropriate circumstances applied against the parties to 

patent assignment and licensing agreements and subject such parties to both civil 

and criminal proceedings instituted by the Department of Justice and to treble 

damage suits by private persons who can s~ow that they have been injured by the 

restrictive business practices in question. In addition, 11tie-in11 clauses in 

patent licence agreements have been held illegal, not only under Section 1 of 

the Sherman Act but also under Section 3 of the Clayton Act; the enforcement 

of the latter statute may be e:i.the.r at the hands of the Department of Justice 

or of the Federal Trade Commission. A civil suit brought by the Department of 

Justice may result not only in terminat:.ng the complaiud of restrictions, but in 

rendering unenforceable, either perm~nently or for limited periods of time, the 

patents involved in such restrictions. It may also result in requiring the 

patentee to issue li,cences to all applicants upon the payment of uniform 

reasonable royalties. 

11Tie-in11 Clauses 

155. The insertion of a provision in a patent licence agreement requiring the 

· • ~ to use patented or unpatented materials supplied by the licensor, or not ~ice:..see 
to procure such materials from any other source, has, as has already been 

indicated, been declared contrary to the patent legislation of the United Kingdom 
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and several other British''Ootmnorrwealth countries (see para. 128, above). 
S h llti • II uc e-in clauses have also been held or stated to be illegal under the 

general antitrust legislation of the United States,, the Federal Republic.of 

Germany, Japan, and the European Economic Comrnunity. However, in the three 

latter cases, if the use of the "tied-in" material is indispensable to ensure 

the technic~lly unobjectionable exploitation of the patent, the restriction 

may be legal. 

Fixing Resale Prices of Pa.tented Products 

156. In Japan, the Federal Republic of Germany and the United States, the 

right to designate the sales price at which a manufacturing licensee may sell 

lies within the power of the patentee. However, where such provisions have 

been aimed at or resulted in industry-wide price fixing, or are part of a 

cross-licensing or multiple licence arrangement, they have been held to violate 

the United States antitrust laws. Similarly, in the Federal Republic of Germany 

patent pooling arrangemepts and compulsory package licences containing such 

restrictions may be void. 

157. In the Federal Republic of Germany, the fixing by a patentee or licensee of a 

resale price at which wholesalers an~ retailers may sell is ~ossible only upon 

ccmpliance with 3ecticn 16 of tt.e Iaw Against Restricticns of Ccrq:etition, 

authorizing sue~ resale price maintenance for trade-rrarked gccds but requiring the 

registration with the Federal Cartel Authority of agreerrents fixing such prices. 

158. In the United States, a patentee may fix the resale price only of his 

manufacturing licensees; the sale of a patented prcduct terminates the se1ierrs 

control over it and exhausts the seller's right to control its resale price. 

Hence, in the United States, a patent licensing programme which attempts to, 

co~trol the prices of wholesalers and retailers contravenes the Sherman Act. 

159. In Japan, the patentee does not, as a rule, have the right to designate 

the resale price of a patented article; a patentee or licensee desiring to 

designate a resale price must apply tp the Fair Trade Commission under 

article 24-2 of the Anti-Monopoly Law. 'The Commission has thu,s far allowed 

such resale price requirements in the case of nine conrrr.odities. 

I . .. 
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160. In Finland, under Section 12 of the Law on Restriction of Competition, 

the Cartel Office can forbid an enterprise from either fixing minimum resale 

prices or from suggesting prices unless it is expressly stated that the suggested 

price may be ur.dercut when the Cartel Office ~eems that such a restraint on 

competition will be injurious to the consumer. 'Ihe Swedish Law of 1955 to 

Counteract Certain Acts in Restraint of Competition, as amended in 1956, forbids 

resale price agreements; while the Freedom of Commerce Bo.ard may grant exemptions 

frcm this prohibition, it has done so in only a few cases. 

Restrictions on Sales Territories 

161. As indicated earlier, the limitation of a licensee to selling a product 

within a particular area of the country is within the patent right. However, 

it has been held in the United States that the purchaser of a patented article 

in one part of the United States may ~esell it anywhere in the United States 

despite such territorial restriction. Moreover, patent rights granted by a 

United States or Japanese patent are only co-exteru;j~e with the geographical 

limits of the country, and do not justify an agreement by a licensee not to 

export the patented product fro~ the country, which has been held illegal under 

the laws of those two countries. 

Royalties for Unused Patents 
, 

162. In Japan,, Federal Republic of Germany, and the United States, the requirement 

of the payment of royalties by a licen,see covering patents which he is not using 

is not in itself legally objectionable. However, where a patentee coerces a 

licensee to accept a licence under one patent on condition that the licensee 

accept licences under another patent or a whole package of patents (so-called 

n ccmpulsory package licensing1'), the scheme may be attacked. as beyond the grant of 

the, patent monopoly and as a violation of the anti trust law. 

163. In Brazil, special regulations have recently been issu8d under the Transfer 

of Profits Act, which apply to the use of patents and to the payment of royalties. 

In order to receive governmental approval for patent licence agreements, it is 

rsecesso.r:r to prove that the licensee is in fact exploiting the patented invention, 

and that the patent fs not a mere fiction in the contract, designed to justify the 

peyrrent of royalties._g/ 

g/ See also Section 4 below 11Assignment and Licence Agreements With Foreign 
II 

Patentees and Know-How Owners. 1 
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.?.6~-. Limitation of' a licensE:E:':c tt:rritory 0r :; ., i.e.' c,_; c:_:~,rr~·,'..ior:, tr.t- fixing o:f 

nis resale price and thG lirri tat ion of h:ts n,t1~u1· c'..,'0 ~1. ::;rr;::1 exercises cf the 

patent power held by individual patentees. Ho.1'-"v::r_,. , c•( · E. crosP-licensing and 

patent-pooling arra:r::gements are :i.nvolved, diff:~j ;~Lt, cc:rk i..J.::-r~ct5.on::: obtain. 

In the United States, it has been judicially r,"·ccgi:.iz(;,l -chat c1'usE-licensing or 

:pate.1:.t-pcoling may be necessary to resolve patent 1~,.:-2,.:"Li.,:1::; c,r to utilize mutually 

a.ependent or blockir,g patt,nh: _; in such drc1.:mstancec: · .c,y r•rOITote rather than 

re~t1·ain ccmpE:tition. Cn the other har:d; such arrar:gemt,nts nec<..;ssarily j_nvolve 

co-operation. amoLg corr;:i;;etito,rs that Dl<Y lead t.o unreasonc;,ble restraints of trade 

violatiDg the ant:i.trust laws. In any given Bituu.tio1:_. e, deterrJination of 

antitrust 1e:gality tl:.erefore requires a0 examination e:f the purpose, the power 

and the prcducts of the parties irNo1.ved. .A.ccordiI::gly_, ir~ :me.ny situations, 

patent pools and cross-licences involvi 1:g price-fixi:r.g, division of fields_. 

suppression of the sale of uri.patentec1 p1'odu.cts and .similar practices have been 

held unreasonable and to violate the antitrust laws. 

E. International Effects of Restrictive Arrangements 

165. While most eountries do not have laws preventing patent J1isuse and 

restrictive business practices> several countries, as the preceding paragraphs 

of this re;::ort have shown., have taken legislative, adi;:inistrative or judicial 

action aga:i.rJ.St such restrictive business practices (wl:::ich may involve patent 

misuse) as tie-in saL~s; the fixine cf the resale prices of wholesalers and 

retailers and, ir: scme cases] of me.nufacturir:g licensees_: agreements not to 

export or not to sell in designated nreas; ccrr:ii:,·c1lsory rackage licences; 

allocations of territories; and limitation;:; of output. 'Ihese laws and decisions 

take no account of' the dcmestic or foreign natior:ali ":-y o:f the patentees or 

licensees inve,lved; the basis of the jt.n·:i.:::dic:tior,. exerci;;:;ed by ttc n2.tional 

authorities is, the existence of' a dcnec-;ti:: pui,E.nt,. L,SlF:d ty tt.e national 

government, ar:.d the imposition ty 0che 1,D.ten-rC::e (or tLE, :.Lic,,nsec) of ::.·estrictions 

on the exercise of that patent that are consiclcred tc, i.~e cc,r.trery tc the: rublic 

interest or to the policy of the country. P.rcrn the star:dpcint of that public 

policy., the g_uet1tion of whether :foreign or domestic nationals are involved in 

the :patent abusE; is usually not a consic1eratioE. 
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166. There is no international convention or rule of law to prevent national 

· governments fr.om condemning or taking some legal action against abuses of patents 

issued by them. On the contrary, the Paris Convention expressly provides that 

each rrember State may adopt legislation providing for the grant of compulsory 

licences in orde,r to prevent abuses in the exercise of patent rights 

(article 5, para. A2). The question has been raised at times, however, whether, 

as a practical matter, national governments can adequately cope with the problem 

of harmi'ul re,st,rictive business practices in international patent licensing 

agreements, i.e., agr,eements where one of the parties or the licensed inventions 

are of foreign origin. It is therefore in order to set forth in some detail two 

currently functioning multilateral treaties dealing with restrictive business 

practices involving international trade, the Paris Treaty of 1951 establishing 

the European Coal and Stee~ Community and the Rome Treaty of 1957 establishing the 

European Economic Community. Under these two treaties, six countries - Belgium., 

Federal Republic of Germany, France, Italy, Luxembourg, and the Netherlands -

have subscribed to supra-national programmes for the prevention and control of 

restrictive business practices, affecting - though not limited to - patented 

art~cles and processes. 

167. The specific restrictive practices against which articles 85 and 86 of the 

Rome Treaty Establishing the European Economic Community are directed are 

horizontal and'vertical (resale) price fixing, whether accomplished directly or 

indirectly; the limiting or controlling of production, distribution, technical 

development or investment; dividing of markets or sources of supply; tie-in sales; 

the application of unequal conditions for equivalent goods or services vis-a-vis 

other contracting parties, to the competitive disadvantage of such parties; an~ 

the fixing, directly or indirectly, of other conditions of transacting business. 

Such provisions are prohibited ur..der article 85 (1) and (2) of the Rome Treaty 

when they irwolve ag~eemerrcs between enterprises, decisions of associations of 

enterprises, and c,o,n,certed practices "which are apt to affect the commerce between 

l~ember States and ••• have as their object or effect th~ prevention, restriction 

or adulteration c,f competition within the Common Market". 

I ... 
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l68. Under article 85 (3) of the Rome Treaty, the Commission of the European 

Economic Community has the authority to exempt from the prohibitions of 

article 85 (1) and (2), agreements, decisions or concerted practices 

"which contribute to the improvement of the production or distribution, of 

commodities or to the promotion of technological or economic progress". 

However, an exempted arrangement must meet not only this test but three 

additional safeguards. The restrictive arrangement: 

(a) Must reserve "an appropriate share of the resulting profit to 
the consumersn (the concept of "profit11 is not limited to that 
of price savings); 

(b) Must not impose on the enterprises involved restrictions going 
aeyond those necessary for the attainment of the above described 
rationalization objectives; and 

(c) Must not enable such enterprises to "eliminate competition irr 
respect of a substantial portion of the commodities involved". 

l69. Arti,c,.J,e 86 of the Rome Treaty prohibits, as incompatible with the Common 

Market, " ••• the abusive exploitation of a dominant position in the Cow.man Market 

or a substantial part thereof by one or several enterprises t~ the extent that 

it is capable of affecting the commerce between Member States". 'Ihe practices 

which it is recognized may result in such an abusive exploitation of market 

position ~re, with one exception, similar to those referred to in connexion with 

article 85. The basic difference is that the cartel restrictive practices 

covered by article 85 (1) are prohibited unless exempted by the Commission under 

article 85 (3), whereas the practices of market-dominating concerns covered by 

artjcle 86 are not forbidden unless they amount to an abuse of market position. 

170. Both the Oo:wmission of the Common Market and the national antitrust 

authorities of the six countries constituting the European Common Market have 

the authority to apply articles 85 (1) and (2) and 86 of the Rome Treaty. 

However, only,the Commission can grant antitrust £Xemptions under article 85 (3). 
'lhe Commission is given far-reaching investigative powers ar.d the pcwer to 

impose heavy fines or penalties not only in connexion with its substantive 

decisions, but also in connexion with ~alse information given it or failure to 

comply with its investigative requests. 
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171. Persons ·whc 1,ish to r.:.2.v<:; th1:::ir 8.i:;_,reemcmts exr:cmpted pu:r·smmt to ari.;icl1::; 85 

of the Rcrr,c Treaty Rre generally n,quirC::d to register such agreements with the 

CorrJllission. T'.J de.te. thcusar:ds of suet. ac;reem1:::nts have been filed with the 

Ccrrmissi.on, but tl:e been very slow in arriving at any defirli tive 

policiE:s. 'It,.e only decl2r2.ticr: of :;:-,nlicy tr.at tl::E; Ccmmission ho.s medec with 

regard to patent licence agreerr.E:nts is thE:: one referred to earlier in this :::,ectior. 

of the report. In addition to the restricti.on::o e.lready ro.entioned as falling 

·within the sco',?E: of the patE-nt grant and the:te.fore net prohibited by a.rticle 85 (1), 

thE: CcrrJnission bas indice.tf;;d thc,t it ,Iill not rE:gard that articl-2 as prohibiting 

an agreement i,y the licensor to grant no e,ther licences ar:d to refrain from 

exploiting the ircvention himse1f, and corr.mit:c.ents to ccrmnur:ice.te unpatented 

know-hcv acqui:ted. in the course of exploiting the lice_n:::ed inventions or to grant 

licences on ir:1provE:rtE:r.ts or on new patent applications. However, in tb:: latter 

connexion, rec::.procal cross-licensir,g of' patents ar:.d know-how· by the licensee 

is valid only if it is net E:Xclusive ar_d if thE: licensor has assumed analogous 

ur:d,ertakings. 

172. 'Ihe Corrilllission has net yet laid down its policy 1rith respect to the ex_port 

of patented articles from one member to another member o1' the Common Market. 

However, considericg the underlying objective of the Rome Treaty to break down 

all territorial barriers to trade among its member countries., one of the most 

important issues pending before the Cor0,1nission is t1:e extent to which it wj_ll 

authorize cor.ditions in patent licence agreen:ents prevE:nting the export of patented 

art,icles outside of the territory f·or which the licensee holds a licence. 

173. Roughly speaking, article 65 of the Paris Treaty establ.ishing the European 

Coal ar.d Steel Community ~overs the same type Qf restrictive busir.ess practices 

as are coverE:d by article 85 of the Rome Treaty. Similarly_, its prohibitions 

apply to all agreements, decisions ar:.d concerted practices 11tending directly or 

indirectly to hinder., res;trict or adulterate the normal operation of corn:_petitior.. 

within the Corr::c.on Market 11 • 'Ihe. High Authority of' t1:e Community is authorized, 

unde:t article 65 (2) of the Parie Tre2,ty_, to exempt f'rom this prohibition 

t · · ' b y · '"g and s· elJ_1· ng e,rrangementc and certain specialization agreemen,s, JOlDT< u i._ 1 

analogous distribution agreements, if it is satisfied that such arr~rgtment~: 
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(l) Contribute to a substantial improvement in the production or 
distribution of the products involved, and are essential to the 
achieving of such a result; 

(2) Axe not more restrictive than is necessary for such purpose; 
and 

(3) Do not give the interested parties the power to fix prices or 
control or limit the production or sale of a substantial part of 
the products involved, or protect the parties from effective 
comretition by other enterprises within the Community. 

174. ,The Paris Treaty provisions cover only two basic commodities, coal ar.:d 

steel. The problem of the future permissible scope of patent licensing agree~ents 

within the Common Market is therefore primarily dependent on the interpretation 

of the later Rome Treaty establishing the European Economic Community, which 

covers all commodities o.ther than those within the jurisdiction of the European 

Coal and Steel Community. 

F. Concluding Observations 

175. In evaluating the foregoing national and international developments with 

respect to the control of restrictive business practices, it must be bo.rne in 

mind that most of these developments are of comparatively recent origin. With 

the exception of the United States and Canada, the legal developments at the 

national level have all taken place subsequently to World War II. The dates of 

the initiation of the two international programmes for the control of restrictive 

business practices, those of the European Coal and Steel CollJplunity and of the 

European Economic Community, are 1952 and 1957, respectively. Because of this 

lack of historical background, the complex nature of the problem, and other 

reasons, it is not possible to say how effective has been the enforcement of the 

policies against Eonopoly and rest~ictive practices laid down in the various 

national and international measures. It is clear however that, for the effective 

enforcement of these policies, a large number of trained personnel armed witp. 

adequate investigative powers., and appropriate legal sanctions, are required. 

176. While some under-developed countries, such as Mexico and Argentina, have in 

the past adopted general antitr.ust measures, there is no indication that such 

measures are currently enforced. Brazil has more recently adopted new antitrust 

legislation, and Australia has under consideration the adoption of such legislatioru 

Hcwever, .the bulk of the countries with antitrust legislation are ir.dustrial 

countries. If., as is the fact., the industrial countries find difficulty in pu,t,tin.,:; 
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into practical effect the general legal standards formulated in their national 

antitrust legislati,on, even more difficulty will be encountered by the under­

developed countries. While these difficulties should not deter developing 

countries from adopting antitrust provisions which might reduce or counteract the 

restrictive abuses, it seems more appropriate to conditions in developing 

countries to favour measures for the screening and regulation of assignment 

a..~~ licence agreements (see below, Section 4). 
177. L'1 this connexion, another problem arises regarding agreements for the 

licensing or transfer of unpatented technology ("know-how"). Such agreements 

may contain restrictive conditions that are contrary to the national public 

policy. It is also recognized that the same type of restrictions may be present 

in know-how licence agreements as are to be found in patent licence agreements. 

'Ihis suggests that any examination of restrictive business practices in 

connexion with the transfer of technology to under-developed countries is 

necessarily incomple.te if it confines itself to the consideration of patents 

an~ ignores know-how. 

178. The~e are, however, special problems and difficulties with respect to 

know-how. The economic and legal considerations relevant to restrictions placed 

on the use of know-how have not re~eived as intensive exploration as has been 

the case with respect ~o similar restrictions imposed in connexion with the 

utilization of patents. Also, national governments have a better legal basis 

for coping with patent licence restrictions, because a patent is a privilege 

granted by the State, the limits of which are expressed by the claims and 

specificatjons of the patent, and on the exercise of which the State can impose 

conditions. In the case of know-how, governments are dealing with a type 

of private property, the legal status of which is subject to considerable 

uncertai~ty and the economic nature of which it is difficult to define with 

precision. This issue as well as the various aspects of governments' 
' regulation of patent and know-how as.signment and licence agreements are 

further discussed below in Section 4. 

I ... 
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l79° The preceding sections have discussed how national patent legislation 

through compulsory working and licensing provisions, deals with the problems of 

non-use and misuse of patents. These provisions reflect a wide-spread public 

interest in the proper and effective utilization of inventions (as does the 

exclusion from patentability of certain items affected with a special public 

interest (see Chapter 1.3)). 

l80. This section will deal with ether legal provisions designed to serve this 

interest by bringing about the use, by governmental agencies or by persons 

other than the patentee, of patented inventions, without necessary reference 

to whether the patentee is himself working the invention. 

l81. The two most common methods for throwing open patented inventions to use 

by others than the patentee are: (a) compulsory licensing o-:' patents to 

interested parties and (b) the expropriation of the patented invention by 

the Government, with or without tne possible consequence of placing the invention 

within the public domain. In both cases, there arises the issues of the 

compensation to the patentee and of the administrative or judicial mechanics 

and authority for determining such compensation. 

182. National laws differ as to the extent to which, a~d tle legal procedures 

under which, Governments will be entitled to the use of patented inventions. 

Thus, the policy of the United Kingdom has been to limit the governmental 

authority to use inventions to wartime periods and to the purpose of maintaining, 

controlling and regulating supplies and services essential to the well-being of 

the community, their equitable distribution and their availability at fair prices. 

Efforts to give the Government similar powers under peacetime conditions have 

been unsuccessful. Thus, a recent United Kingdom report has concluded that, in 

normal times, Government departments should be in the same position as any ordinary 

manufacturer and, if u~able to come to terms with the patentee, should apply for 

a compulsory licence • .2.2/ 

zJ./ United Kingdom, Final Report, op. cit., paragraphs 56-91. 
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183. On the other hand, a recent Indian report has recommended that existing 

governmental powers to use patented inventions should be expanded, so that all 

Government departments, and public corporations run by the Government, would be 

empowered to use patented inventions on the payment of reasonable compensation 

as determined by a special statutory procedure, without need to resort to the 

general procedure of application for ~ompulsory licence.40/ 

184. National policies differ, not only as to the circumstances under which 

Governments may use patented inventions, but as to the nature of the public 

interest which justifies the compulsory licensing or expropriation of patented 

inventions and as to the procedures employed in connexion therewith. As will 

be seen from the ensuing summary of national legislation, the public interest 

which justifies compulsory licensing or expropriation rr.easures may relate to 
w t. such diverse matters as the national defence, public healthJ improvemen sin 

the balance of trade of the country, development of special resources available 

in the country or industrial development in general. An examination of these 

different rules indicates that compulsory licensing or expropriation are 

considered as special alternatives, used only in exceptional situations. The 

basic concept of the patent system is that the patent owner - i.e., the inventor 

or his assignee or licencee - is ordinarily in the best position to cssure the 

most effective exploitation of his invention. Compulsory licensing or 

expropriation can be effective only where the patented invention is critical to 

the production of a commodity and the industrial development in question is not 

dependent also on unpatented technology or other resources within the control of 

the patentee. The need of a country for a patented product or the utilization 

of a patented process must be weighed against the possible deterrent effect that 

ccmpulsory licensing or expropriation may have on the patentee's incentive to 

engage in further inventions or to invest in the industrial exploitation of his 

technology. 

Indian Report, op. cit., paragraphs 168-174. 
AE will be seen, public use of patents in the food and drug fi~l~ function 
as an alternative to the exclusion of this field from patentability 
(see Chapter 1.3 above). 

I . •. 
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185. Various provisions for compulsory licensing or expropriation of patents 

in the :public interest are sulJilllarized in Annex D, Synoptic Table of Major 

Provisions of Patent Legislation in :3elected Countries (column 7). However, 

some provisions of special interest, which were set forth in the Governments 1 

replies to the (1uestionnaire, will be mentioned here. 

186. In Czechoslovakia, in cases where the patented invention has a particular 

importance for the 3tate, such as defence, c.nd no agreement on licensing 

conditions has been reached between the enterprise needing the invention and 

the pat,:.,ntee, the ()ffi ce for Patents and Inventions I[__f.lY decide to allow the State 

tn use the invPntjon withnut thP. consent of the patentee. If there is no 

agreement between the parties regardj_ng compensation, that issue is decided 

187 • The legal provisions in the Scandinavian countries are of special interest 

in view of the revisions suggested by the Nordic Corr:mittee. Ir.. Denrr.ark, there are 

no provisions regarding compulsory licensing or: general grounds of the public 

interest (as distinguished from non-use of patents). In Finland, if an invention 

proves to be such that the national interest requires its immediate use by the 

co:mmuni ty, the patent may be expropriated by the State fo.c public needs 

(Section 25 of the Patent Act). The expropriation may cover all rights deriving 

from the patent or be restricted to the right to use the patent for the needs 

of the State itself. In addition to the possibility of expropriation, if the 

invention is of general usefulness, it can be ordered to be rrade generally 

available to the public (section 35 (2) of the Patent J~ct). 'I'he power both to 

expropriate an invention and to order that it be made freely c.V'3.il2.ble to the 

public is vested in the Government, and reasonable cccr•en2'-'-";,i,,:1 1clST be paid tc 

the patentee by the State in both cases. If no agreement j s :,·e3~:-.1:-d ss to 

compensation, the patentee may institute judicial proceedings a.;c.inst the Sta-ce 

to determine the compensation (Section 36 of the Patent Act). In Lorws.y) 

compulsory licensing may be granted tc the Government under the E:-Xpr;:,p.i:·iatic,n 

provisions of Section 8 of the Patent Act, irrespective of whether the r:::.tentee is 

working the invention. Under these provisions, it is also possible for th<'o 

Government to authorize private utilization of the patent at its expense. :::n 

Sweden, under Section 17 of the Patent Act, the Gevernm.ent mo:'.· decide that an 
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invention shall be free fer use by the general public or by the State, 

notwithstanding any patent. In such a case, however, the patentee is guaranteed 

full compensation, to be determined in the last instance by the Courts. The 

preliminary report on Nordic patent legislation (prepared by a committee 

representing Denmark, Finland, Norway and Sweden) proposed to permit compulsory 

licensing where, in the public interest, there are weighty reasons for such 

action. This proposal is of special significance in view of the Nordic 

Committee's recommendation to allow the grant of patents for foodstuffs and 

drugs, and terminate the present exclusion from patentability under the national 

laws of the four countries. It indicates that, in the case of inventions 

relating to foodstuffs and medicines, compulsory licensing provisions are 

considered by the Committee as preferable to non-patentability. 

188. In El Salvador, article 12 of the Patents Act provides that patents may 

be expropriated on grounds o~ public utility, subject to the payment of 

compensation. This applies when the unrestricted use of the subject matter 

of the patent is likely to create an important new sector of national economic 

resources, and the patentee refuses to allow the exploitation of the patent in 

the country although this is feasible. 

189. In the Federal Republic of Germany, the patent law requires the granting of 

a compulsory licence in the public interest. The public interest must be 

affected to a considerable extent before a compulsory licence may be justified. 

The Government's reply mentions that in recent years only a very small number 

of compulsory licences have been granted, as in most cases voluntary agreement 

is reached by the parties. However, in the following cases, the courts have 

decided that the public interest justifies the grant of a compulsory licence: 

(a) supply of urgently required raw materials; (b) the need for free use of 

highly valuable material for scientific purposes; (c) avoidance of plant 

shut-down or large-scale dismissal of employees; (d) higher standards of safety 

and better hygienic conditions in plants. 

190. In France, there has been in effect since 1953 a special licensing system, 

in the interest of public health, relating a pharmaceutical processes and 

products. These provisions are applied when the products involved are not at 

the disposal of the public in sufficient quantities, do not possess sufficient 
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quality or are sold at too high prices. In this case, a special licence 

C1License speciale 11 ) may be granted by the minister in charge of industrial 

property, upon the advice of a special commission. The commission is empowered 

to fix the rate of royalties, as well as other provisions of the licence. 

191. In Hungary, patents are worked primarily by State enterprises and State 

organs. The working of patented inventions required by economic needs of the 

nation may, therefore, be achieved by instructions of superior governmental organs, 

such as the decree of the competent minister, without recourse to a compulsory 

licensing procedure. While the working of inventions is enforced by administrative 

proceedings without any need for court decision, the adequacy of the compensation 

is determined by the courts. 

192. In India, Section 23 CC of the Patents and Designs Act, 1911, authorizes 

the Comptroller of Patents, on the application of any interested person, to 

grant licences under patents relating to (a) substances capable of being used 

as foeds, medicine, or insecticides or in the production of such products, or 

(b) processes for producing such substances, or (c) inventions capable of being 

used as part of surgical or curative devices, unless it appears to him that 

there are good reasons for refusing the application. In settling the terms of 

licences under this provision, the Comptroller is required to endeavour that the 

products in question be available to the public at the lowest prices consistent 

with the patentees' deriving a reasonable benefit from their patent rights. With 

respect to patents on substances er processes other than those mentioned above, 

if the Central Government is satisfied that it is expedient or necessary in the 

public interest that a licence thereunder be granted, it may notify to this 

effect in the Official Gazette, whereupon the same provisions apply as in the 

case of focds, medicine and insecticide, to the extent they can be made 

applicable. However, over a recent five-year period twenty-two compulsory 

licences were requested en grounds 0f public interest relating to food and 

medicines, and only one granted. 

193. In Israel, Section 21 of the Patent Ordinance provides that any interested 

person may present a petitien to the Registrar •f Patents alleging that a 

reasonable requirement of the public with respect to a patented invention has not 

been satisfied and asking for the grant of a compulsory licence or, in the 
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alterns.cive, for the :.:-evccation of the patent. If t}1e parties Co ,, t c:o:rr;e to 

an arrangellient between themselves; th=: petition iG ref'erreci t.y 1,Le !:-~,,g3 s tr'.lr 

reasonable requirerr:ents of the public with referecc.: to th::: J't, tPr::-i-,cl; i t:.vec.t:J)!l 

have not beic,n .satisfied) the p2.tentee .'!"-2.;y be ordel:'el by the Cu,x-:.•~. tc g :·,,mt 

licences on such terms as the C::iurt may think just. If' tte Ce:.;rt i,: o~' tb8 opinicr: 

that the re2.sonaole requirements of the public will not be satisfiec::. :::iy the 

grant of· licence:J, the patent rr:2.y be rev0ked by order of th<2 Court. :'11ere 2:re:; 

uncler consideratior: provisions for maldng available to the public: 'ind.er a 

compulsory licence, ratent ri.ghts relat:ir:g to the production of fx;,:L 01° medical 

products. 

194. In ..Tape.n, if the. working of a patented invention is particularly rlesL:.·ic,d 

from the viewpoint of public interest; &nyone desiring to wcrk that invention 

:rna.y, after obt9,::Lning the approval o:f the Minister ::::if International T:co,cle anO. 

Industry, consult the patentee or exclusive l:Lcer_see for the latter's consent 

to work the inventicm. If r..o s.grc:ern.ent is reached,, the Minister. '.)f International 

Trade 2.nd Industry 1J1.ay order that a licence be given by the :patentee er tl1e 

exclusive licensee. 

195. In the Rep-ublic of Korea, when a patented invention is considered to be 

useful in the national defence or public interest, the patent rights may be 

limited or expropriated by the Government, and the invention may be worked by 

the Goverr.ment or by any other person licensed by the Government. 'I'he Government 

or the licensee, as the case may t,e, is req_uired to pay compensation. 

196. In the Netherlands, the granting of compulsory licences is provided fo.r by 

articles 31.~ and 3~- A of the Patent A.ct, which specifies public interest_. 

ne.tio:1al d~fence, and the interest of domestic industry as grounds for granting 

ccmpulsory licences. 

197. In the Philippines: compulsory licences may be granted to any person if 

7,he patented invention relates tc food or medicine or is necessary fer the public 

health or public safety. 

:1..93. In Polar:~, a compulsory licence may be granted if the working of the 

invention is necessary for the national defence or the implementation of the 

ecor:.omic plans of the State. 

I 
I • •• 
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199. In the Republic of South Africa, Section 48 (1) of the Patent Act provides 

that, where a patent is in force in respect of a substance capable of being 

used as food or medicine or in the production of feod or medicine, or a procesa 

for producing any such substance, or any invention capable of being used as, 

or as part of, a surgical or a curative device, the Commissioner may, on 

application made by any person interested, grant a licence on such terms as he 

thinks fit. In settling the terms of licences under this provision, the 

Commissioner is asked to endeavour to secure that food, medicines, surgical and 

curative devices shall be available to the public at the lowest prices consistent 

with the reasonable advantage that the patentee is supposed to derive froo his 

patent rights. 

20C. In the United Kingdom, the Comptroller-General of Patents is authorized 

under Section 41 of the Patent Act 1949 to grant an applicant a licence under a 

patent relating to a substance capable of being used as food or medicine, or in the 

production of food or medicine, or a process for proc'l.ucing such a substunce 1 or any 

inveution capable of being used as, or as part of, surgical or curative devices. 

Such cm application may be ri1arte rtnd the licence granted at any time n.ftcr the 

scalil"g of the patent. These rro-visions replaced prior leg~sla.tion which had 
. 42/ 

excluded food o.nd ne'1.ico.l products from patent protection.-. -

201. In the Soviet Union, compulsory licensing is provided for in the event an 

invention is of particularly great importance for the State but an agreement is 

not reached with the patentee for the assignment of the patent or for its 

licensing. In such a case, the patent may, by decision of the Council of 

Ministers of the USSR, be compulsorily purchased by the State or an appropriate 

organization may be given permission to use the invention; payment to the 

patentee is also provided f0r, In practice, however, there are no cases where 

the Government of the USSR has used its right of compulsory purchase of a patent 

or its right to acquire a licence. 

202. In the United States of America, the use of patented inventions by the 

Government is governed by statutory provisions relating to specific situations, 

This is the same development that is envisaged by the Nordic Committee in 
its draft law. See paragraph 187 above. 

I ... 
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such as the national security provision of the Patent Act of 1952, the Tennessee 

Valley Authority Act and the Atomic Energy Act. The last-named provides that, 

as to patents applied for before l September 1964, the Atomic Energy Commission 

may declare any patent covering an invention or discovery of primary importance 

in the atomic energy field to be affected with the public interest. The 

Commission is thereupon empowered to licence such a patent, making provision for 

a reasonable royalty to the patent owner. No such compulsory licences have been 

issued under the Atomic Energy Act. In addition, the United States reply 

points out that the patent law provides that injunctive relieffor patent 

infringen:ent 1:e granted in acccrdance with the prir..ciples of eg_uity. 'Iherefore, 

the ccurts have denied injunqtive relief fer Jatent infrincement where public 

health and safety demand that the infringing use be continued, and left the 

:patentee with the remedy of damages only. 

203. In Yugoslavia, a patent may be expropriated if this is in the public 

interest, which is determined by the Council of Prod1.1.cers of the Federal People's 

Assembly. , 

204. In Canada, the report of the Commission on Patents of InventioJ}/deals with 

the issue whether inventions intended for or capable of being used for the 

preparation or production of food or medicine should be subject to special 

compulsory licensing provisions and answers this g_uestion in the affirmative. 

It recommends the adoption of a provision similar to those in effect in India 

and the United Kingdom. 

43/ Op. cit., pp. 93 et. seq. _,,.... 
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4. ASSIGNMENT AND LICENSE AGREEMENTS WITH FOREIGN PATENTEES 
AND KNOW- HOW Ov✓NERS 

A. Patented and Unpatented 'Pechnological Yu1ow-How 

205. Agreements to assign or license :patents are in the rrain governed by the 

general contract law of the c ountryJ and not by national patent legislation. 

However, as has been :pointed out in Section 2 above, restrictive conditions j_n 

such agreements are, in those countries which have such legislationJ gcverned by 

the anti trust law or, in a few cases_. by the patent statute. 

206. In addition, under the patent laws of many countries it is required) 2,s a 

condition of the patent assignment or license being valid as against third persons) 

that it be in writing and registered with the appropriate gover~.rnent officeJ 

i.e., Patent Office, Office of Industrial Property, or the Ministry charged ,d.th 

supervision of patent rrcatters. 

207. The supply of technical know-how to enterprises in developing countries is 

not limited to patent assignment and license agreements. In fact) the transfer of 

patented or unpatented technical know-how ffiay be accomplished through a variety 

of types of agreements. Among the most common, are license agreements under wtic11 

the licensee is granted certain rights to manufacture and sell _products utilizinfs 

inventions) processes, techniques and other industrial property rights of the 

licensor. Other agreerr.e nts for the supply of know-hew may be embodie.i in 

agreements for the supply of technical services; engineering ar:d cor~strr:cticn 

contracts; management contracts; sales service contracts; traderr:arl, licenses 0 

distributorship agreements; and contracts for the rendering of fin&ncial advice 
1+4/ and assistance.- In practice, these arrangements seldom fall into neat 

categories. Their common liI/,k is their function of providing access to 

information and expertise embodying the accumulated experience) experic(:)ntal~ion 

and research of the know-how owner. 

2CB. Know-how agreements are thus not necessarily restricted tc the tr~i.-::::::fe:.:· of 

rights to patented inventions. In many cases) such agree!I'.en.ts ii:o,y irxolve 

For a detailed discussion of these arrangements, see Chapter I: Contrach1c1l 
devices for the transfer of te~hnical and mar.agerial lu:cw-b.ow :rrc1t, 
enterprises in industrialized countries to enterprises in unde1.'-d.evelcr,ec, 
countries in 11 '.Ihe Promotion of the Internatior.al Flow of l'ri ,.-ate Cs:pi tal: 
Further R~port by the Secretary-Generalr: (E/3492, 18 May 1961). 
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unps.tented fonnulae, processes and blueprints, trade secrets and other forms of 

industrial :property which are as, or rrore, important to the licensee than the 

licensor 1 s patent Tj_ghts. Frequently, the agreements will involve the transfer of 

knc,,;;-ho1•; thrcugh the rendering of services by tech:r..ical or managerial personnel 

uho have accmr,ulated the necessary skills er experience • .Agreements providing 

fer the transfer of unpatented know-hO-h' may, in certain cases, replece patent 

::...icensing and 2-ssigrn.nent where the enterprise possessing the know-how is willing 

to rr.&.:,;.e it available, but f·eels that the national patent legi:c:lc-1tion or other 

cj_r(:1...1.r:r1stances involved in ·doing business in a s:pecific country, make patent 

lic""nses or ti~ansfers unsafe. The problem has been pointed out in scme of tl::e 

gove1sr,ment replies ( see paras. 94J 95 above). 

2C9. The relationship "between patented and unpatented know-how is of importance, 

particularly in the light of the frequent experience that the inforrr.ation 

cc~cerning patented inventions which is disclosed and available for general use 

through the publication of the claims and ;;pecifications of the patent, and in 

ether technical publications, is, in most cases, not sufficient to enable third 

persons to work the invention, unless the latter also has access to the 

complementary - unpatented - know-1-.:.ow. In this situation, two different 

assumptions rr.ay be considered: (a) that the patentee will pass on his secret 

knew-how cnly where it is assured of patent protection or (b) that the patentee 

is able to perfect his control over his - patented and non-patented - technology 

even in the absence of patent legislation, through the terms of his license 

agreement with the user. The respective economic implications of these two 

assumptions are discussed in Part ~~o, Chapter IV below. 

210. Patents and other forms of industrial property, such as trademarks, 

copyrights and designs, are the subject of national and international measures 

of legal protection. On the other hand, international instruments dealing with 

industrial property generally make no mention of unpatented know-how. Very little 

is definitely known concerning the :protection afforded know-how under national 

laws; particularly as related to the question of the wrongful appropriation) 

misuse or unauthorized use of' know-how by third persons. It is) of course) 

~ossible to point to the contract between the licensor and licensee as the main 

legs.l instrument governing the relationship between those parties, but the 

contract usually does not afford protection as against third parties. 
I . .. 
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211. An interesting attempt45/ has teen made to base the legal protection granted 

to unpatented know-how on the general protection afforded under nationcl legal 

systems against acts of unfair competition. This leads to the further suggestion 

that the unfair competition provisions of the Paris Union Convention 

(article 10 bis) may be applicable to know-how agreements, thus providing an 

international approach to the problem. While such an approach is of considerable 

interest and may be of some utility, it does not provide a satisfactory solution 

of the problem. In view of the important role that unpatented know-hew plays 

in the transfer of technology to developing countries, it is considered essential 
¼6/ 

to define it and provide for its legal protection,- in a 1-my that will tal:e eare 

of the special needs both of the developing countries and of the know-how owners. 

This may be accomplished in connexion with the revision of appropriate national 

and international measures relating to patents and other forms of industrial 

property. 

B. Governmental Incentives 

212. 'fhe governments both of industrialized and of developing countries can play 

an important role in encouraging the transfer of patented and unpatented know-hov 

from industrialized to less-developed countries. This may be achieved through 

administrative action, by granting special benefits and privileges in connexicn 

with know-how arrang-ements which receive official approvai.Ja/ Kost cf the 

measures adopted by the governments of developing countries for the purpose of 

encouraging such patent and license and transfer agreerr:ents, involve the 

relaxation or avoidance of otherwise applicable exchange controls and the 

45/ Stephen P. Ladas, 11Legal Protection cf Know-How)" The Patent) 'Irademark and 
Copyright Journal of Research and Education) Volume 7, Ifumber 4, 
(1963), p. 397. 

Some ideas in this connexion have been proposed by the Econcr.:ic Cnnnicsion fer 
Europe (see documents E/ECE/Trade/89, and E/ECE/'.rrade/100), 2-r.d its Ad Hoc 
Working Party on Contract Practices in Engineering considered a rc:cdel I~C'-l'IY" 

of contract relating to sale of know-how. 

For a detailed discussion of these incentive meas,v1.res., see rr'.f.r.e Prumctic-n cf 
the International Flow of Private Capital., I1urth,cr Report by the 
Secretary-General," E/3492. 

I . •• 
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provision of tax incentives. Other measures having the same purpose are 

guarantees against ex:pro:priation and assurances concerning the employment of 

foreign technical and managerial :personnel. 'Ihese measures may be a part of the 

generally applicable taxJ exchange control or labour laws of the country, or they 

r::ay form :part cf legislation specifically relating to foreign investments. In 

nearly every case) adrr.inistrative action in the form of screening and a:p:pro7al 

oy the goverr .. nent is required before the incentives are made available. 

213, A few industrial countries have reported the existence of' goverrmental :policies 

calculatecl to encourage the dissemina,tion of their technology to developing 

countries, 'Ihus, the laws of the Federal Republic of Germany, Japan; Switzerland 

and the United States :provide investment guarantees for their nationals who are 

engaged in the export of patented and other technical know-how. 

2lj+. '.Ihe Federal Republic of Germany states that, in many treaties for the 

pro:rr:.otion of investments concluded by it with developing countries, patents are 

consic.1-.ered property rights and protected as such. 

215, Ja--pan provides that the transfer of inventions and know-how :from Japan to 

other countries rr:ay l:e :protected under the Ex}-)ort Insurance Lmr. This law aims at 

compensating, among other export risks, any loss incurred by the suppliers of 

techniques and technical services resulting from their ir..ability to collect the 

remuneration stipulated in their contracts. Japan.also provides that the exporters 

of :;;i2:tent<2d. or other know-how may deduct, from their taxable income, 50 per cent 

of the proceeds arising from such e:x:port. 

arts. 21-3, 55-3). 

(See Special Taxation Measures law, 

216. S,1itzerland, in the Federal Law of 26 September 1958, provides for 

gu2-rantees against rislrn incurred in connexion with the exportation of technical 

kno-,,ledge. 

2l 7. The United States :provides investment guarantees under the Foreign Assistance 

Act of i961, as amended. 'Ihis includes guarantees in connexion with the licensing 

or techniqu,es, 11 against the pay1nent of royalties. '.The 

specific risks covered by the guarantees are: inconvertibility of foreign 

c"J.rrency receipts into dollars, loss through e},._-:propriation or confiscation, aDd 

loss from damage to physical assets caused by ·war. The guarantee pro.gramme is 

- · h ' f I + · · l "' velo•men+ rr:he aa:ency requires administered oy t e 1~gency or Duerna-tiona .i;e J! u. .1. ~ 

/ ... 
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the investor to furnish it, as part of the guarantee application, with a copy of 

the licensing agreement, and must be satisfied with the reasonableness toth of the 

rate of royalty and of the estimated royalty payments. 

218. The Soviet Union states that it renders technical assistance to und_er­

developed countrj_es 11 on the basis of bilateral inter-governmental agreements: or 

through the United Nations". The policy of the Soviet Union is to give this 

assistance, including the granting of licenses to use Soviet inventions, free of 

charge; not to lay down any conditions in respect of sales of products and not 

to insist on exclusive rights of any kind to purchase products; and not to 

participate in the ownership or management of the 1mdertakings built with the 

help of such assistance.48 / 

219. Several developing countries have adopted special tax and other measures in 

order to encourage the local absorption of foreign technology, through assignrr.ent 

and licensing agreements relating to patented and unpatentea_ technological 

know-how. 

220. The Israeli reply indicates that Israel seeks to promote the receipt of 

patents and know-how as investments frorn_ abroad and at the sarr,e time to 

encourage the transfer of knowledge to other developing countries. '\:hile the 

latter is effected chiefly through the governn;ent I s techn:Lcal assisteDce 

:prograrr:me, the transfer of' patentr, and know-how to Israel is prcmoted by the 

Encouragement of Capital Investment Iaw of 1959,, under which forei[JJ l-:.:r,cv-l1mr 

may qualify as capital investment. In such cases J the investor Jr:ay er:,jcy s:;;ecial 

tax benefits and transfer guarantees. If the lrnow-how takes tbe fcrrr_ of the 

services of foreign technicians, the salary of such technicians ,"-BY be entitled 

to special tax rates. 

221. In the Re-public of Korea, article 16 of the Foreign Investrr_ent Encom,2c;er::2Lt 

Iaw of' 1960 p1°ovides that_, in the event a registered foreic;n invest.or or Korear; 

national desires to conclude contracts with a f'o:c·eigr.._ naticr::C;,l for the 1-.rar:sfe1· of 

patent or other technological rights, the contracts must 'Je subdtted for s.ppl"O\c;,l 

to the Chairman of the Economic Planning Board. upon the nrprovel c,f tr:e cor.tra::::t: 

the retrii ttance of the ccm:pensation due the foreign riatione.l un1er t11•? co retract 

is permitted, Article 20 cf the law pTovides for the r0d1J_ction or 1'er-.ission c,f 

taxes upon the payments made pursuant to such contract3, s.s fcllovs: 'Ilw ~,hc1e 

~/ See also above, paras. 92, 93, 
I 

I • • • 
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ccmr;ensation is exempted frcm income tax or corporation taxes for a period of 

five years from the date when the contract was signed; the amount of such tax 

is red1:,ced ty two-thirds for the next t--;n years; and the amount is reduced by 

cne-third during the eighth year. 

C. Applicable Government Regulations 

Z.'.:::2. In rr1.a1:.y countries, 1:;oth industrialized and under-developed, the terms and 

conditions of patent assignment or license agreements, whether they involve 

nationals or foreigners: are not subject to governmental supervision. On the 

ether hand, the tendency of· many countries is to examine the terms of assignment 

or license arrangements for the supply of patented and unpatented technological 

knov-hc-11 in the light of their probable effect on local private and public 

interests, and to take. appropriate steps to eliminate actual or potential 

disadvantages to such interests. As a practical matter, this means that the local 

government indicates to the enterprise supplying the know-how that an agreement 

which fails to meet official standards will have to be revised before the necessary 

approval or desired incentives will be granted. 

223. One obvious area of potential abuse by the know-how supplying enterprise 

is the charging of an excessively high royalty or fee. Thus, government 

approval of terms of agreements between foreign patentees and domestic licensees 

or assignees is required mainly in connexion with the reasonableness of royalties 

and the transfer abroad of royalty payments, and is usually part of the general 

adrninistrative machinery for regulating foreign exchange. It is, of course, 

exceedingly difficult for a governmental agency to ascertain in each case what 

constitutes a fair rate of pay111ent. One way of treating this difficulty is to 

take the approach of fixing maximum rates of compensation and adopting certain 

basic rates which will be applied unless some extraordinary benefit to local 

interests justifies an exception. Thus, the Government of India has adopted a 

ceiling royalty rate of 5 per cent which can be exceeded only in exceptional 

cases. 
224. In Brazil, new regulations have recently been issued under the Transfer of 

Profits Act, which relate to the use of patents and the payment of royalties. 

"f th system of control or nayment, but are based These regulations do not speci y .e ~ 

I ... 
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on the policy of conserving foreign exchange. Thus, when the licer,ce agrE,2mei-1t 

is based exclusively on unpatented know-how: it is necE;:'Gsary to ascertain vLotY,er 

the know-how is actually neededJ that is to say, whether there are not in Brazil 

techniques and specialists capable of taking the place of the foreign technical 

expertise. Similarly, if the agreement involves the exploitation of a patentj 

it is necessary to ascertain 1'Thether the patent is 'currently 1,eing applied in 

Brazil., whether its exploitation is useful to Brazilian industry, and wheth2r 

the Brazilian licensee is i.n fact exploiting the patented invention. Trie 

Goverr,ment of Brazil advances the following explanation for these regulations: 
ll rn, 

..cue :purpose of this is to ensure that the patent is not a mere fiction in 

the contract, designed to justify the payment of royalties. Although it is in 

general use all over the ,;orld, the system of royalties affects the under­

developed countries more than others, since they do not.possess the facilities 

and the experts, and hence have to accept restrictions and obligations of an 

economic characterJ some of them prejudicial to the interest ~f the country.ii 

225. In China., 1.mder the Patent Imr> a.liens and nationals are required to apply 

to the Patent Office for approval of the terms of patent license and assignnent 

agreements. 

226. In Cuba, the transferability abroad of royalty payments for the use of 

patents is governed by the law regulating the ex~ort of foreign currency. 

227. In Czechoslovakia, the approval of the Ministry of Foreign Trade is need2d 

in conrn::xion with licenses and similar agreements uith foreigners regarding tbe 

use of inventions and patents. ffhe regulations relating to foreign exchange a.Te 

applied to such agreements. 

228. In France, the general provisions governing foreien exchange apply to patent 

agreements: but the practice in this connexion is described as liceral. 

229, In Hungary, it is required that an application be made to the Hinistry of 

Foreign Trade for approval of the terms of agreements betweer.. foreign :i;::atent 

owners and their domestic licensees. 'Ihe transfer abroad of royalty payments for 

the use of foreign patents and know-how is governed by the general provisions of 

the foreign exchange regulations. 

230. In India, the provisions of the Industries (I:cveloi=ment and Regulation) 11.ci:;: 

1951, which regulates the establishment of industries in Indi::1, ar..d of the 

I . .. 
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Foreign Exchange Regulation Act; 1947, which regulates the remit+'lnc:e of 

royalties and other payments abroad, are pertinent. According to these 

provisions, i::ayn:ents of royalties abroad cannot be made without first obtaining 

the written permission both of the Central Government and of the Reserve Bank 

of India. 

231. In Ireland., there are no special provisions restricting agreements with 

fo:reign patentees. Rcwever, under the Exchange Control Act, 1954, the 

permission of the Minister of' Finance is required for the making of any :payments 

tc persons resident outside the Sterling Area. No specific provisions therein 

are applicable to royalty payments, application in respect of which may be· 

approved by a bank, save in certain cases which must be submitted to the 

I:epartment of Finance for consideration. Hcwever, the exchange control practice 

in regard to royalty payments under patent agreements is described as liberal. 

232. In Israel, foreign exchange control regulations (Regulations 12A and 4C 

of the I:efence (Finance) Regulations, 1941) govern the terms of agreements by 

which foreign nationals license or assign their domestic :patents. According to 

these regulations, it is illegal for an Israeli resident to enter into such 

agreements unless approval is received from the Comptroller of Foreign Exchange, 

who is an official of the Treasury. This approval is granted only after a 

competent authority has expressec3. .its opinion on the necessity of the agreement 

8.nd on its terms. \There an agreement involves the licensing of patents to be 

1)tilized in industry, the Comptroller of Foreign Exchange seeks the advice of the 

Ministry of Cornmerce and Industry, and specifically of the Chief Engineer of 

the Ministry, wbo acts upon the recommendations of the officers in charge of the 

respective industrial branches. In the usual case, the decision as to the amount 

of royalties is left to the parties concerned. However, in a few cases the Chief 

Engineer has refused to recommend approval of an agreement due to the excessive 

rate of royalties provided in the agreement. '.Ihe transfer of royalties abroad is 

not limited, except in cases ·where the product producea. under the agreement is 

not considered to be of importance to the economy of the country. In such cases, 

the royalties are paid into a special bank account or used within the country. 

l. n th1e la"'t 1·ner-iti· oned cases the transfer abroad of royalties will However, even _ - ~ 

1-- •.t..t d i· f the l.i· censee ex:p_ ortc the n_1 atented lJrudnct. ,Je permlJ e 
I . . -
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233• In Italy, there are LO provisions requiring goverrment approval of agreements 

to assign patents or grant licenses. However, under the general law governing 

currency transfers abroad, proof is required that the currency transfer is made 

in fulfilment of a normal contract of license or assignment. 

234. In~, agreements with foreign nationals to license or assign their 

domestic patents must be approved by the Government after consultation with the 

Foreign Investment Council, of which the Minister of Finance is the director. 

The Council consults the Ministry of Finance, the Ministry of International Trade 

and Industry, the Science and Technology Agency, the Bank of Japan and other 

ministries and offices concerned. Approval of a patent license or assignment 

agreement is conditioned upon its meeting the following requirements: 

(a) It has no adverse effect on the development of Japan's economy, 

especially from the viewpoint of the balance of payments and the development 

of important industries_; 

(b) The royalty payment is on a proper level in terms of the importance of 

the licensed technology to the economy. 

The transfer abroad of royalty payments pursuant to agreements approved by the 

Foreign Investment Council is allowed without any further permission from the 

Office of Foreign Exchange. When the royal.ties are to be received in local 

currency (Yen) within a period of less than one year, the agreement is not reQuired 

to undergo the procedure set forth above but may be approved by the Bank of Japan, 

in consultation with the Ministry of International Trade ar.d Ina_ustry and the 

Science and Technology Agency. 

235. In Mexico, the assignment of rights conferred by a patent is governed by the 

formalities established by the civil law. '.r'he approval of patent agreements is 

the responsibility of the Directorate-General of Industrial Property, and no 

distinction is made between nationals and foreigners. However, the control of 

royalty payments under patent agreements and the transfer abroad of such royalty 

payments is vested, not in the above-mentioned Office, but rather in the 

Secretariat of Finance and Public Credit. There are no restrictions regarding 

the transfer abroad of royalties for the use of patents and know-how. 

236. In New Zealand, there is no express limitation on the amount of royalty 

:payments :for the use of patents and know-how, but there are limitations, based 
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on the conservation of the cnur.try 18 foreign exchange, on the transfer abroad 
of such payments. 

237 • In Paldstan, the prior permission of the State Eank of Pakistan is required. 

tefore entering into a contract for the payment of royalties to non-residents. 

'E1e royalty terms are examined and approved by a special Com:1.i ttee. Cnce these 

terms are examined. and approved by the Corunittee, remittances abroad are allowed 

by the Eank of Pakistan in accordance with those terms and subject to such 

conditions as the Cow.mittee rr,ay have laid down. 

238 • In Poland, theTe are no special provisions relating to agreerw:nts to license 

or assign patents. Hm1ever, the Invention Iaw of 1962 requires that such 

2_gree:nents be entered into only with enterprises authorized by the Minister of 

Foreign TTade. 

239. In South Africa, the transfer abroad of royalty payments is not limited, 

:provided the terms of the agreement have been approved by the exchange control 

authorities. 

240. In the Union of Soviet Socialist Republics, licensing agreements and 

agreements for the sale of patents may be concluded in respect of inventions 

already patented in the USSR or those for which patent applications have been 

filed, The provisions of the law on foreign trade transactions and on foreign 

trade n:.ono:polies are applicable to such agreements. A foreign patentee may 

not conclude such agreements with every Soviet organization or citizenJ but only 

1;ith organizations that are given the right to conclude foreign trade agreements. 

This includes both the F,:xport and Import Enterprise 11 Litsenzinto:rgll 49/ and other 

foreign trade enterprises. The validity of such agreements depends -~won their 

being registered with the Committee on Inventions and Discoveries of the Council 

o:f Ministers of the USSR. Ne limitations on the amount of royalty payments for 

the use of foreign patents and know-how or on the transferability abroad of such 

:9ayments are provided for in the legislation of the USSR or exist in practice. 

241. In the United Arab Republic, there is no law regulating agreements by which 

foreign inventions can be purchased or used locally. However, the approval of the 

rrLitsenzintorgtr is an independent economic organization enjoying the rights 
of a legal entity and operating on a commercial basis. Its purpose is t~ 
"'rovide for the sale of patents on Soviet inventions and their exploitation 
;broad the purchase of foreign patents and the licensing of their 
exploi·~ation within the USSR., and the sale and purchase of technical 
docmnentation. 
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Ministry of Industry is required, which will be granted after studying the 

specific terms of the proposed agreement. '.!:'he approval of the Ministry of 

Industry carries with it approval of the transfer abroad of the royalty payments 

proyided for in the agreement. 

242. In Yugoslavia, agreements between Yugoslav enterprises and foreigners with 

respect to patent rights and licenses have to be approved by the Secretariat for 

Industries of the Central F'uCecutive Council. 
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Introductio:1 

PART 'IWG: EFFECTS OF PATENTS ON THE ECONCMIES OF 
UNDER-DEVELOPED COUN'IRIES 

21~3. General Assembly resoluti:::in 1713 (XVI) under which tl1is report is prepared 

is entitled: 11 'I'he Role of Patents in the Tra,nsfer of Techn:::ilogy to Under­

:Ceveloped Ccuntriesn, 2nd it is in this context that the economic impact of 

the p2,tent systen is being discussed. In placing the question within this 

p2rtic1-1lar c::mtext, it becorc.es necessary to maintain a proper perspective. 

In the development of under-developed couniries, the transfer of technology is 

on:;_y one of several e2,sential elements taking its place alongside such other 

factors as fin2,ncing., trade and_ the development of human and natural resources, 

s,s 1.;ell as the developnent of a country's indigenous technological resources. 

Hhile it is iIT,portant to realize that the transfer ()f technology is only one of 

a nun1ber of elements in economic development,· we must at the same time not neglect 

the fact that this element may be closely intertwined with the other elements, 

and an ir.rproven:ent in the flow of technology to under-developed· count:cies may 

also he.ve a favourable impact on these other elements. 

2L:.l~. Even within the single field of transfer of teehnology, the role of 

patents is obvio-o.sly limited by the fact that patented lmowledge is cnly a 

:part sf the total technological knowledge 1Thich should flow tCl under-developed 

countries. While it is difficult, in the absence of more detailed 

kn:::ruledge and CClncrete studies -:-rhich may be hard to devise, to be very precise 

or even ccr:1pletely certain in this regard, the weight of the available evidence 

is that patents c:::iver only a minor pare of the total knowledge flowir;g to or 

required by -c.nder-developed c::.mntries. This is so partly because much of the 

teclmology required is not at that latest stage ::if technological advance which 

is c,:r,.rercd by patents. Partly, it is because the under-developed countries 

lack so much in general }c ... riuw-hoi;,;,- and management experience, that the knowlec.ge 

covered by patents alone W()1Jld usually not be suf•ficient for the L1troduction 

of neu products and processes. Naturally) these two factors do not apply j_n 

ex2,ctly the same degree to all under-developed countries or all j_ndustries. 

Within the broad category of under-developed countries1 there are a number of 

rel2,tively advanced countries ,rhere the significance of patented knowledge has 
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already noticeably increased in line with their general technological advance:rr:ent, 

and there are certain capital intensive industries which even in the less-developed 

countries require the import of the most advanced technology. 

245. On the one hand, therefore, patents play only a limited role in the trP,nsfer 

of technology. But, on the :)ther hand, their significance f:.Jr, and impact on, 

under-developed countries may transcecd the field of transfer of technology. 

This will be the case particularly in ti;o directions: 

(a) The patent system has a relati::m, not only to the transfer of technolog;,,, 

but also to its creation, in so fs,r as the prcitecti:)n and re-1mrds whict it 

holds out t::i inventors and innovators mr:y "be an essentj_al induce11ient or 

p:re-condi tion for the research and development activities t 1nderlying the 

inventing and ir.novating process_; E.Ld 

(b) The patent system wi.11 affect under-cJevelcped countries no-c only 

via the transfer of technology, but also via the import of corriffic:dities 

which m:·e p1::1,tented products or incorpoT.e,te _patented processes in their 

production. 

These two aspects must be considered in any reasonably rounded picture of the 

impact of the patent system on the economies of under-developed countries. Il, 

is n:Jt to be assumed that the Resolution meant t'.J exclude these aspects -by 

placing the matter in the context of the transfer o:f:' technology. 

246. Accordingly, thiz :part of the Report begins by consiDering tne :role of 

patents i.n the actual transfer ::if technology ( Ch:::,pte:;.' IV); it then exardnes 

tt1e role of patents in :;."ela·ci::in tCJ imports of patented p::'.'cducts and p.:coe:esses 

( Chapter V); and finally it c0nsiders the l"Ole of :pater,ts ic improving tilG 

process of invention and innovati:::in througn tt:e indige:,::ms technology of the 

under-developed countries ther:iselves (Chapter YT). 

247. The discussion has to be conducted in -ce2.'::1s of gene:c:::.l E:c0ncrnic cnsl:,rsis. 

It is painfully clear that in relation to -ti1ese pro-ble:,-:.s ·1-rhict lie iL ti,c, 

borderland of lm,} tectmolCJgy a,1d econo1,,ics: v,sr-:-:,- little cor.crete resecrch '-::~d 

analysis of specific situations is avail2ble. It 2prears tt1at little pr~::cres,:: 

can be made by further 2.•efinements of gener::11 ec:JLJ:uic ane,lysi.3. 0:-: tb:: c.t::.:.::t 

hand} there seems to be considerab1e difficulty i1:c undcrt0,i:iI1S e;.;pirici. .. .l. 3-cu::1-cc, 

to evaluate the ec0nomic i1npact of patent~; on th8 prCJcess of de·vclort~cnt. Ir: e...n:,r 

everit, such concrete studies ,10uld remc.in hyr:otl;e tic&l 2.nd ::, pec:ul2-tj ve i,, :12.. tm·e. 
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Chapter IV. The role of patents in the actual transfer of technology: 
Production of patented products and use of patented processes 

vi thin the under-develoJx,d c:::mntry 

248. It should be recognized from the outset that there are perfectly legitin:ate 

economic reasons, which may cause a foreign patentee to wish to produce the 

patented product) or introduce the patented process) in his own or some other 

industrialized country, rather than in the under-developed country, and export 

the p1·oduct t.o the under-developed country rather than produce it there. From 

his point of view, his cost of :production may be lover and his investment more 

profitable or secure by producing the patented product or using the patented 

process in his own country-or other industrial country) on a large scale; 

this may give him wider marh::ets, greater efficiency and higher profits as 

co~pared with production in the under-developed country) or the licensing of 

production there. This interest of the patentee will not be at variance with 

the interest ·of the under-developed C".)untries in those situations where - and 

as long as - the under-developect country does not conceive it economically 

feasible to set up a manufacturing industry ,rithin its territory but wishes to 

take advantage of the international di vision of labour and import its req_uire;nents 

of the patented product from abroad. On the other hand, the government of an 

under-developed country) equally legitimately and using a set of cost 

and benefit calculations different from the private profit-cost calculation of 

the foreign patentee) may conclude that it would be a_esirable to have the 

patented product produced in the country rather than import it. The utilizati:::>D 

of domestic materials, employment and training of domestic labour., saving in 

foreign exchange, etc.J may all play a part in such calculations. The 

establishment of the industry making the patented product or using the patented 

process may) in fact, be an explicit part of the development plan of the under~­

developcd country. Even where this is not soJ its establishment may still be 

desired. It is this problem which is at the heart of the difficulty and 

c::rntroversy concerning the effect of a patent system on under-developed countries, 

as far as products or processes are concerned, which could be w'.)rked in these 

countries. 
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249. The least c:Jmplicated situation is ,,here the national enterprise in the 

under-developed country vould be able to produce the product or work the prc:ices::: 

covered by the patent without any technical or financial co-operati::m from the 

f'.)reign patentee,, or from other foreign s::mrces. This situation ,,ill be qui tc 

excepti'.Jnal ir.: the least developed countries1 alth:::iugh less so in the alre2dy 

partially industrialized c::iuntries. In such a case, the under-developed cc:iuntry 

uould appea,r to ::;e best '.)ff if it gave n:::i patent but were in a r_::osition freely 

to use the patented pr:::icess or produce the patented product. 'I'here remainc, 

of c:::iurse., the questicm of fE,ct whether the disclosed specifications of the 

patent ,muld be sufficient to enable the under-developed cauntry to make use 

of the patented process, Like the general case here c:::insidered - no need for 

other foreign lrnow-hov" or as:sistance apart fr01:-, the patent - this c:::indi tion 

·will als0 be the exceptj_on rather than the rule. Normally, the disclosure in 

the patent journals is D'.)t in itself sufficient t'J enabl~ under-developed countries 

to make ready use of the patented technology. i/here tnis disclosed informatiJn 

is su:fficient, the s:::iluti::m of a suspended patent ,-,hich t:::i'.Jk full effect only 

,.1:)on being vorked ·within the country m,ght deserve c::msider;;,tion. Alternar,iv2ly; 

the method of c:::impulsory licensing, or ,mrkir:g, ,;-;i th a fair determination of' 

r:::iyal ties in the absence of agreement betueerr tne t1;0 parties directly concernec) 

provides the cbviaus solution i:.:here the patent system. is used. 

250. From the econ'.Jmic r0int of view, there re;n2ins the ::)_Uestiun ,1het11er in 

such c2,ses the foreign r:2,tentee should be given c, :preferential :cig:~-..-. fo:-· 

manufacturing or using his patented process timsel:c in t11e under-develo:r_::ed 

country. In favour of such a ~,referential ric;ht: C:!re s1.::ch c'.Jnsiderstiocs e.s 

fairness to an inventor or t•.J one vho has torc1e ti1e Tisk. or investin6 i::1 rese:o_::.•c!-l 

and development, and the expecta ti c,n that it 1:1.J.y bring ir,to the ur..der-deve loi:-26 

c::mntry addi ti'.Jnal investment and capital resot..:::·c:c:s. ,✓:orecn-er, i:7i thont c:ucr. c 

right the value of the patent may becorre pro•Jlemc ti cal to the :i.''.Jreign _r2.tentee 

and it may not be applied for. Against giving to the foreign p:;1tentee a 

preferential right is the interest of the unde1·-developed country - snd of the 

,1orld at large - that ne-1,- technology be spr1-3.c1 c;1,s :::2-pidly e_s fOsr,iole not ocl~-

t:::i the econ:::imies but also to the nationals of ,rnder-developed countrie:::: 
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in some cases a policy to keep out foreign investments and foreign enterprises 

in the specific field concerned; or possibly a fear of burdening the future 

balance of payments with the transfer of profits and the re:i::atriaticn of 

investments. The arguments seem su.fficiently balanced to prevent any general 

conclusion on their basis alone. Since such preferential right, however, is an 

integral element of the patent system, countries which have such a system are 

likely to nake exceptions only in areas where superior public interests are 

concerned, while otherwise possible exploitation of the preferential right to 

imr;ose excessive burdens on the economy could be guarded against through contr'.)ls 

over royalty rates, etc. 

251. A rriore difficult problem arises where the patent could be worked without 

the technical services and other re3ources of the foreign patentee, but only by 

using the corresponding services and resources of other foreign sources, perhaps 

direct competitors of the foreign patentee. In this case, the general argument 

for giving the foreign patentee a preferential right of working the patent 

seems clearly stronger than in the previous case where the nationals of the 

under-developed countries were able to introduce the new process without 

additional support - apart from use of the patent - from abroad, provided that 

the foreign patentee can be induced to offer his technical services on 

substantially similar terms to those obtainable from other foreign sources - e.g. 

through direct g:::ivernment controls or through compulsory licensing statutes 

providing for some kind of government-fixed reasonable royalties in the event 

the parties fail to agree on a reasonable royalty. In practice, however, it 

would be difficult to distinguish this case from the one where the know-how of 

the patentee himself is required. 

252. Probably the most frequent case in practice will be the one where the 

national producer in the under-developed country would still need the technical 

svp.f_)ort and perhaps other resources of the foreign patentee - or could secure 

them from him more readil.y than from any other source. This may be so either 

because the related technical knowledge of the patentee, although not covered 

by the patent, is essential and not obtainable elsewhere; or because his 

management experience may be essential and not obtainable elsewhere; or thirdly 

because his capital is needed and not obtainable elsewhere. These three 

factors are usually found in di£fering combinations with each other. 
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253. The case where tne lmowledge covered by the :oatent is the only "bottleneck 

preventing the transfer of the patented technology without the co-operation of 

the foreign _patentee, is probably the least frequent cf all (although this cannot 

readily be quantified or stated with complete confidence). This statement does 

r.ot amount t::i saying that the patented lmowledge is not necessary; that it will 

be in the normal case. But equally, in the norrna1 case) it will not be sufficient. 

The :patent applied for in an under-developed country will normally h[we been 

previously issued in an industrial country. Hence, its description will be 

available in the patent gazettes and other technical sources, and if only the 

patented knowledge and nothing else were the factor preventing introduction of 

the pracess in the under-developed country_, the problem could be solved if the 

under-developed country gave no patent, or gave it only under provision of 

c::impulsory licensing ( ::ir compulsory worldng) of the patented technology. The 

subsequent analysis, therefore, proceeds on the main assumption that the 

co-operation of the patentee (or of scme other foreign source requiring 

substantially similar terms) is needed for the successful transfer of the 

patented technology. 

Faetors affecting the patentee 

254. The fJreign patentee may be willing to start production in the under­

developed country himself (directly or - more usually - through a controlled 

subsidiary). From bis point of view, the advantages of doing so may be manifold: 

Most obviously he is spared the trouble and expense of finding a qualified 

licensee willing and able to give the necessary comrnitments - in itself not alvays 

easy in under-developed countries - as well as the difficulty of concluding a 

satisfactory license agreement and controlling its implementation; he may avoid 

tariff barriers or other import restrictions or foreign exchange restrictions 

by establishing himself in the under-developed c::iuntry, rather than supply 

materials and services to a licensee; by maintaining his own control of the 

enterprise, he may establish for himself an ass1..;:;_"ed ma:r;cet for his own 

L:UL!lJ:.i0!1ent,s and spare parts; by being able to control quali tJ directly he may 

protect the reputation of his product; by supplying neighbcuring countries from 

his base :in the under-developed country, he me,y save cost of transport; the 

location in the under-develo}Jed country r.12.y possibly enable him to escape 
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restrictive legislation or trade union pressures in his own or a third country; 

he may wish to forestall possible competitors by locating himself in the under­

developed country, etc. Some of these advantages may also be secured by 

licensing the patent, but others may require working of the patent by the patentee 

in the under-developed country. 

255. There are also, of course, corresponding disadvantages which in many cases 

make the foreign patentee disinclined to work his own patent in the under­

developed country. Foremost of all will be the fact that he has to risk his own 

capital in a perhaps unknown and uncertain market and environment for production, 

and he might consider himself subject to risks of discrimination, nationalization 

or expropriation; he may. lad:: confidence in the assurances given and promises 

made by the under-developed country to attract him; he may regard the market 

that can be reached from the under-developed country as too small, and hence the 

scope of the resulting operation as being too small and costly; he may wish to 

avoid the managerial dissipation resulting from plants in different countries; 

he may fear the dissipation of his staff' of trained technicians and skilled workers; 

he may fear the cost of training new workers, or he may fear that once trained 

they will benefit his potential competitors; he may fear that incompetent or 

untrained nationals will be imposed on him as managers, etc. Again, some of these 

considerations may also in part operate against licensing, but broadly speaking 

they are of the kind to tilt the balance against direct working of the patent. 

256. Neither of these lists of advantages or disadvantages is complete. In any 

case, the list is sufficient to show how great is the variety of considerations 

which will enter the decision of' the patentee whether to come and work his 

innovation himself in the under-developed country (either voluntarily or because 

he would otherwise be faced with the prospect of having his patent refused or 

revoked, or compulsorily licensed) or whether to license his patent without any 

pressure or compulsion. 

I ... 
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257. From the 'point of view of the under-developed country, there equally are 

many reasons why it may wish to attract the foreign patentee to work his patent 

himself, but also reasons to the contrary. Among the reasons for wishing to 

attract the patentee, there may be first and foremost the fact that capital is 

brought into the country and thus the under-developed country saves its own scarce 

~apital resources for other sectors and products for which foreign capital is 

not available. Licensing agreements may also, in varying degrees, coexist with 

arrangements for capital assistance by the foreign patentee. The new product 

or the new improved process may be in a high priority field included in the 

development plan of the country or strongly desired for purposes of diversification 

of the economy. The foreign patentee may bring with him a great amount of 

technological knowledge which will permeate the domestic economy through the 

employment of local managers, local technicians and local workers. The high 

quality of the products and the reputation of the brand name connected with a 

foreign firm may make it easier to create a domestic market for the product and 

may facilitate export to neighbouring countries. New domestic taxable capacity 

is created. Skilled people are brought into the country. In so far as the 

foreign patentee risks his mm capital, no f'ixed burden on the balance of payments 

is created, except for royalty arrangements such as are involved even in the case 

of a corporate subsidiary. The foreign patentee may be willing - from the start 

or subsequently - to sell shares in his established enterprise to national . 
investors, thus helping to increase ccmestic savings £nd the develc1~ent of national 

capital markets. 

258. There is also a negative reason why the government may wish the foreign 

patentee to come and set up the new product or process himself in the under­

developed country: The government may feel that, even if the foreign patentee 

were induced or forced to license his innovation to nationals, his non-patented 

knowledge, the need for his technical services and for his other resources would 

give him such a strong position that he would, in fact, be exercising managerial 

control. In such circumstances, the government may feel that, since the foreign 

control cannot be avoided in any case, it might as well be brought into the open 

and the foreign patentee might as well import and risk his own capital. This 

situation is one in which the government would basically prefer licensing of the 

:patent to its own nationals, but feels that its 01m legislation and powers of / •.• 
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controlling royalties and screening the terms of license agreements would not be 

sufficient to cope with the de facto situation in which the foreign patent holder 

can exact a stiff price in one form or another. 

259. There are also reasons why an under-developed country may legitimately not 

wish the foreign patentee t'.) came himself even thaugh his patented technology is 

wanted for introduction in the country. For example, the product or process 

concerned may not be within the priorities set by the development plan, and hence 

it may not appear justified to assume foreign exchange liabilities for the transfer 

of profits and areortization on foreign capital for this purpose. There may be 

local sentiment against foreign firms operating in the specific branch or 

industry concerned; the government of the under-developed C'.)Untry may prefer 

to have its own nationals given the experience and chance of managing the new 

firms ar introducing the improved process themselves. It may fear that a foreign 

enterprise will order all its requirements of materials and parts abroad rather 

than in the country. It may object to a desire of the foreign patentee to use 

his mm nationals as technicians and in other skilled occupations. Joint ventures 

in which foreign patentees associate themselves uith local investors may serve to 

bridge the pros and cons for both foreign patentees and governments. 50/ 

Policy implications 

260. The foregoing discussion will have made it clear that the complexity of 

possible situations is such that very little can be said in general about the 

kind of provision most appropriate for under-developed countries. Where the 

foreign investor is quite willing tc come and the government is quite anxious to 

have him come, and where the conditions on both .;ldes are broadly compatible, 

there is obviously no great problem. The patentee will come under the protection 

afforded by the patent. The special rights given under the patent may well 

result in higher than strictly competitive prices in the domestic market. This 

will yield the patentee extra profits which he may at least partially wish to 

See 11 'Ir..e F:ron:otion oi' the International }flow of Fri vate Capita~ 11 
- Furt~er 

Report by the Secretary-General - E/3492 (18 May 1961); and Third Repor 
by the Secretary-General - E/3665/Rev.l. (23 July 1962). 
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repatriate in one form or another. On the other hand,. after a time, these 

profits will became generally available to the nationals of the under-developed 

CQuntry, as will also the sldlls and general experience arising from the operation 

of the plant in the under-developed country. 

261. Obviously, if an under-developed country uants to have the foreign patentee's 

knowledge, management know-how or capital, and cannot obtain it as readily 

anywhere else, it must meet his price and conditions if it wants to induce 

him to come (or even if it wants to induce him to pass on his non-patented 

knowledge and necessary assistance to domestic licensees). He will want a 

reasonable prospect, or perhaps a guarantee, of a profitable situation. Patent 

protection in the under-developed country may or may not have a high place among 

these profitable conditions or guarantees which he expects. In any case, the 

fact is that patent protection is actually asked for acd expected in a large 

number of situations, and quite apart from its actual economic significance it 

may be of psychological importance for the foreign patentee-investor. Presumably 

in many cases, absence of patent protection could be replaced by corresponding or 

equivalent guarantees, e.g. assurances that no rival firm would be allocated 

the necessary fact:)rs of production or foreign exchange, or special concessions 

or by guarantees of sales, prices or markets. Houever, even where such 

alternatives exist, patent protection may well be a cheaper and more effective 

way of giving the foreign patentee what it needs t'.J attract him. 

262. The governments and enter~rises of under-developed countries, in their tu~:·n, 

may, within the limits of what is acceptable to the foreign patentee, maximize 

the benefits to the under-developed country by such measures, apart from royalty 

limitations, as requirements of local training, local management and capital 

participation, prohibition :Jf unduly restrictive features as to supplies, markets, 

etc. The multi-dimensional nature of the arrangement increases the rossibilities 

that a mutually acceptable bargain for an economically worthwhile project can be 

reached if the full circumstances of each case are properly considered and proper 

negotiation facilities exist. 

I ... 
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Compulsory ,•;rorking and licensing 

263. If the g-:)Vernment wishes the foreign patentee to come and work his patent, 

but the latter is reluctant to do so) the government can either use the method 

of CJmpulsory 1~rking or the method of compulsory licensing. 

264. Compulsory working of his patent may be accepted by the foreign patentee as 

the lesser evil, compared to not obtaining or losing his patent and facing the 

danger of new competition or uncontrolled use of his process. Compulsory licensing 

may also have the same effect because, faced with the prospect of having to 

accept fixed or controlled royalties and collaborating with licensees in the 

under-developed country whom he has not selected., the foreign patentee may then 

prefer as the lesser evil to work his innovation himself in the under-developed 

country or with licensees of his oun choice. It must be assumed., of course., 

that a foreign patentee unwillingly induced to produce in an under-developed 

country by the threat of compulsory working or compulsory licensing will 

tend to limit his operations in the under-developed country and his commitments 

there to the minimum required to avoid the consequences of the loss of patent 

protection and to justify his investment. The threat of compulsory licensing 

will "be effective only to the extent that patented knowledge is the total external 

knowledge required for national operation or where the other necessary knowledge 

can be o"btained in the open market. 

265. If the government of the under-developed country is anxious to bring the 

new product or process to its own economy, but the foreign patentee is unwilling 

to cor,1e, at least on the conditions acceptable to the government, or 

alternatively if the government does not wish him to come, then the indicated 

policy is clearly the one of compulsory licensing. This is widely provided in 

patent laws, especially after the patent has not beE:n worked by the foreign 

patentee himself for a certain period '.)f time. The foreign patentee may be 

quite happy with such licensing arrangements. His knovledge of the necessary 

non-patented technology, his management know-how, his access to necessary 

components, capital or markets and the poss-ession of his protected brand name will 

usually give the foreign patentee a very strong position in negotiating the 

conditions of the license, even if hia position as a patent holder should be 
/ ... 
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weakened by the pressure of compulsory licensing and his royalty income should be 

kept down by adjudication and government control of royalties and other forms of 

government screening. It must be realized that the rnyalty paid will be only one 

dimension of the total bargain in which the foreign patentee might be involved. 

266. One further complication arises from administrative and legal necessities. 

The foregoing discussion has shown that there are many different circumstances 

governing each particular case, both on the side of the foreign patentee and as 

far as the interests of the under-developed country are concerned. However, 

it will not be possible, beyond a certain area of flexibility, to deal with each 

case separately on its own merits and adjust the rules on a case-by-case basis. 

There will always be a need for a firm legal and administrative framework capable 

of encompassing the multitude of actual situations. 

267. Licensing by itself is no protection or guarantee against the monopolistic 

features of the patent system since the conditions written into the license 

agreement can be just as restrictive or more restrictive tr.an the conditions 

inherent in the possession of a patent. Under compulsory licensing provisions, 

hov,ever, such restrictions could be controlled. But foreign patentees may not 

wish to have patents under such conditions; or national licensees may not come 

forward unless lured by the prospect of the privileges of an exclusive license. 

Again, in such cases the difficulties of creating competitive conditions are 

essentially not due to the existence of a patent system or any specific features 

of it, but rather to the absence of technological and managerial knowledge and 

capital in the under-developed country. The patented part of this gap in knovledge 

will rarely be the only factor of production which is laclting and may be only a 

small fraction of the country's total lack. Hence its enforced diffusion by 

compulsory licensing on a non-exclusive basis cannot provide a major solution of 

the underlying problem. 

268. The terms and conditions of licensing agreements are legitimately a subject 

for the concern and control by the governments of under-developed countries. 

Of particular concern to them are: 

(a) Undue financial. sacrifices exacted from the national licensees 

resulting in taler.cc cf rcymentR turder.s, and 

(b) Other unduly restrictive features of licensing agreements which 
dimir.ish tte ter.efi t:s of introducir.g tte r,.tented ir:.r:o.-ation in 

the under-develcpcd ccuntry. 
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Balance of payments burdens 

269. (a) There are conceptual difficulties in deternuning what is an excessive 

balance of payi-:1ents 1.iurden, and the necessary informaticn cannot be obtained fr'.)m 

the available statistics. M::ire:)ver~ the actual "burden 1,hich r::)yalty 

payments to foreigners im~ose on a country cannot be measured in balance of 

pa,y.ments terms alone, but must be evaluated in terms of the contributi::m that 

the technology in question makes to the development of a particular industry 

within the country and the long-run contributi:::m that it makes to decreasing the 

country's dependence on foreign iraports and increasing its exp::)rts of the product 

in question. Conversely, undue financial sacrificEs may appear not only in the 

forn1 of e:ccessive royalties., but also in excessive prices paid for materials or 

components or for the services of technicians obtained from the patentee, or an 

undue share of profits or an undue amount of eq_uity transferred to the patentee 

in return for the use '.)f his patent or f'.)r his technical services., unduly high 

management fees., etc. It ,:ill be seen that the financial terms of these 

agreements are not easily cantrollable. Proper control would call for 

CJDSideration of the total arrangement entered into by the patentee, not only 

the royalty item of the license agreement. It is also clear that effective 

control calls for considerable administrative resources and flexibility which 

may be beyond the administrative capacity of_ at least some under-developed 

countries. 

270. (b) Potentially unduly restrictive features af license agreements may 

also taKe the rmst varied forms. Some of the n:ost frequent ones which may be 

menti'.)ned here are: to tie the licensee to getting his materials or equipment 

exclusively from the patentee :::ir from sources approved by the patentee; to submit 

his price and marketing policies to the control of the patentee; to give the 

t · e · d t 1 e t ~ li'c, · to 11·nu·t sales to the domestic pa en,:,e a say in ay- o-aay manag men l'o y, 

market or to specified foreign markets anly; to limit the quantity of production. 

Again., it is in the theoretical power of governments of under-developed countries 

ta control such unduly restrictive features of patent licensing. This they can 

do either as part of general legislation directed against restrictive business 

:practices (such 2.s exists in s~:nne developed countries), or by specific provisions 
I ... 
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for screening and controlling the terms of indj_vidual license agreements. Hmrever, 

although the theoretical power exists, and is in fact exercised in some 

under-developed countries, most under-developed countries ma,y lack either the 

general legislative basis or the specific administrative n,scurces reg_uirE'd for 

suc):1 control. 

271. It must also be emphasized or:ce again that these handicaps and. possible 

abuses from which under-developed countries may suffer in connexion with pater.t 

licensing., are basically due to the monopoly of technical knowledge, m2nagement 

knowledge, capital resources and marketing access enjoyed by the firms :·.11d 

economi!S!s of the more advanceJ. countries, rathe:c' than to the existence of pati2c.ts 

as such. Essentially) the patent system does not operate in the direction of 

adding to the sum total of restrictecl knowledge and resources not shared. by the 

under-developed countries: but) if anything_, it vorks in the opposi-ce direction. 

If only the existence of pat,~nt protection and nothing else pre: 0rer:ted the tr2nsfer 

of new technology to under-developed coun-c,ries; c:::cesr;ive ro~ral_tieE a.cc•_ other 

excessive restrj_ctions under licensing agreements wc,_1ld hardly be r;c.:;sitle tc 

the extent to which they exist now. Ir:. any case) they wculcL i:col,ably be wi-'::t::_L 

the :power of governments to control by relatively simple administrative screer.ing) 

if they grant patents. The patent Hcense may be the legal peg or;. wnich this 

whole transact:i_on is made to hacg> but the agreement wculd oftE::r:, look nc dii'fE:rer;.t 

if no :patent were involved at all. 'Ihe basic J.,roblern to tacklC: :icr t:1e 

international comn:unity is the one-sided relatj_onship under whict t,.,~ ,_:osse::-sicm 

of know-how and capital resources are so uneq_ually distributed. 'Ihe h1lar,c0 of 

:payments burdens resulting from this one-t> i6-ed r~lativrssr_ ~-.P 21•,e re.:'.,/ br:.it t2k:" 

many different forms. They have never been fully apprecj_atec, c_:: 2 17 ,c;r; ~,rcperly 

measured,, as compared with the burdens of adverse te1:ms of •,ri,s_;_;: Jc •:·-~;,_;;ccli ty 

trade of under-developed countries. Those who have directed at~~~,r:-si:J,: tc these 

heavy burdens have, therefore, rer.dered a valuable sen·ici2 anc the iJ'.'litec:._ riuticn::o 

as well as the international community at laJ.·ge is rightly concen:s.~ ,. -- , .. ctiec 

matter. :But as long as we ere concerned merely .ritt the role cf t::,: f~--'"'·'c _;_'.::etc:, 

as such in creating these balance of payments burdens_, it seelli3 jr:cc;/1.·-::,::ibl0. 
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that its particular role in the circumstances can only be called a minor one. 

Moreover, as long as the one-sided distribution of technological knowledge 

persists, the balance of payments burden involved may still be a reasonable 

or at least an inescapable price to pay for the benefits of the transfer of 

technology for which it is a pre-condition. 

272. In conclusion, it may be said that the burden on the under-developed 

country, although it may appear in its balance of payments as patent royalties 

or license fees is not a burden created by the patent system as such. It arises 

frcm the one-:.ided dependence of the under-developed country on the exclusive 

knowledge, or management, or capital resources of the foreign patentee. If the 

price did not appear in the form of royalties or license fees, it would presumably 

appear in scme other form, equally onerous to the balance of payments. Even 

among the burdens attributable to the patent system, royalties may well be less 

iml)Ortant than rrinvisible royaltiestt - higher prices paid as a result of 

lessened competition. (See Chapter v). 
273. Moreover, where the patented technology is actually transferred to the 

under-developed country, the balance of payments burden of patent royalties and 

related license fees must also be set against the savings of foreign exchange 

due to import substitution (or earnings due to export expansion), attributable 

to the transfer of the patented technology. 

274. The only way in which the burden could be avoided in such a case is by some 

outside intervention through the medium of multilateral or bilateral assistance 

schemes. These, for instance, might assume some of the burden of the costs 

assurances and guarantee~/ re~uired by the patentee for making his intellectual 

property in patented and other technological knowledge available to the 

under-developed country. With a broader context, of course, the provision, as 

part of foreign, aid programme, of financial and technical assistance to 

governments and enterprises of under-developed countries enhance their ability 

to absorb advanced foreign technology and reduce the inequality of their bargaining 

position vis-a-vis that of the foreign patentee. In the absence of such outside 

intervention, the fact remains that the foreign patentee's price and conditions 

must be met if the under-developed country wishes to obtain the benefits of 

the needed technology. 

51/ As an analogy, one might point to the system of guaranty insurance for 
- investments in under-developed countries available under the laws of Japan, 

the United States and the Federal Republic of Germany (See Part One, 
paragraphs ~02 et seq.). 



E/3361 
E/c.5/52/Rev.1 
English 
Page 123 

275. Although it is natural that the burden of the patent system should appear 

to the under-developed country concerned mainly in the form of the heavy 

payments which are made for licensing fees and royalties or profit transfers to 

foreign patentees, yet frequently a serious burden of the patent system may lie 

in precisely the opposite, namely those patents which are not being utilized 

within an under-developed ccuntry alt.hough they could be used advantageously in 

its productive economy. This burden is, of course, not measured by the volume 

of fees and royalties - quite the contrary: since the patents are not in fact 

worked., no fees and royalties are paid. The true burden here lies in the absence 

of the social and economic benefits which the working of the patented product 

or process could have meant to the under-develop~d country and in the inability 

of the under-developed country to utilize its resources in the fullest and best 

possible way, in consequence of the non-working of the patent. 

276. In this respect, those who criticize the patent system frcm the point of 

view of economic development of under-developed countries, have sound grounds 

for believing and pointing out that a serious problem exists. But, (leaving 

apart the question to what extent the patent system as such rather than the 

unequal distribution of knowledge, management know-how, and capital is the 

real problem involved), the visible part of the burden - the fees and royalties -

refers to cases where in fact the patented innovation is used. There is reason 

to believe that in spite of license fees and royalties the under-developed 

countries derive net benefits from the transfer of the patented knowledge. 'Ihe 

more serious burden is not visible in specific transactions and.balance of 

payments accounts. Rather, it must be deduced by economic analysis. It relates 

mainly to those cases where the patented technology is not in fact transferred. 

This burden could be estimated only as a result of detailed studies of specific 

countries and industries. Such studies do not so far seem to have been carried 

out, and they would in any case involve a good deal of non-measurable judgement. 

There would also be other difficulties in the way of such concrete studies. 

One major difficulty would be the almost insurmountable one of disentangling 

the effects of the patent system as such on the one hand, frcm other restrictive 

business practices, trade-marks, monopolistic possession of necessary knrnr-how 

and the deficiencies of capital and facilities in under-developed countries on 
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the other hand. Another difficulty is the mass of often highly sensitive 

statistical information and technological detail which would have to be secured, 

even if such studies were limited to just a few specific countries or to 

specific industries. 
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Chapter V. Foreign Patents without Transfer of 'l'echnology: 
Import of Patented Products and Processes 

277 • 'Ihe case where an under-developed country i.s not - or r:ot yet - directly 

interested in introducing the patented new product or process in its own 

economy will be more frequent than might at first be assumed. New patents 

developed abroad will embody the latest state of technological advance, and will 

often relate to risky new production on the border of new technology. Moreover, 

the nature of these new patented products and processes will probably reflect 

the specific needs and resource. endowments of the advanced countries where the 

invention or innovation is made. In fact, where this is clearly the case, 

patent protection in under-developed countries ,rill not usually be sought since 

the benefits would not justify the efforts and costs involved (legal fees, 

patent fees, etc.). For the under-developed countries, with their simpler 

technology, their scarcer capital and often more abundant labour, the more 

suitable technolOGY may usually be one which was. new in the industrialized 

countries :perhaps twenty or thirty years earlier. Since the patent term is 

usually from fifteen to twenty years, all information patented twenty or more 

years ago is no longer subject to patent protection or restrictions based on 

:patent prqtection, and should now be freely available to the under-developed 

countries. The disclosure inherent in the patent system malrns these processes 

more readily accessible to the under-developed countries than they would have 

been in the abse~ce of a patent system. 

278. Whether the under-developed countries are able to utilize and absorb the 

older patented information of twenty or more years ago_, is, of course, a 

different question. 'Ihat depends on the necessary related non-patented 

technological knowledge and the necessary capital to introduce and exploit the 

older innovation. It must be remembered that just by reason of being considered_ 

11 obsolete 11 and submerged by progress in the advanced countries, the appropriate 

older technology may also be difficult to obtain - but not for reasons which 

have anything to do with patent :protection. 

279. The :policy implications of this argument can be, and have been, interpreted 

in different ways. On the one hand, it can be said that as patents will become 

freely available to the under-developed countries after the maxirr,um period of 
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twenty years and would probably not be needed by them before this time, there 

can be no harm for the µnder-developed countries to grant such patents and 

collect the patent fees. On the other hand, since the production utilizing 

the foreign patents is not to be introduced in the under-developed countries 

in any case, the under-developed countries have no interest in granting such 

patents, whose only effect is to restrict competition among its SUJ>pliers. The 

first argument refers to the advantages to under-developed countries of supporting 

the patent system in the supplying country, the second to the disadvantages. 

These will be ccnsidered in turn below. 

280. In any case, it should be borne in mind that, unless under-developed 

countries have very clear development plans or development policies, it will be 

difficult to distinguish in practice between patents relating to products and 

processes to be imported and those relating to products or processes to be worked 

within the country. Development plans also are pot infallible} for instance, 

where unexpected new resources may be discovered. Nor is it easy even for the 

best development planner to foresee what new technological processes may be 

right for introduction in a developing country over such long periods as fifteen 

to twenty years, representing the normal duration of patents. This creates the 

danger that if patents were refused to the inventors and owners of such new 

processes on the grounds that the process concerned would only be imported and 

not applied within the country, this might delay the subsequent introduction of 

the new technology} when the economy was sufficiently matured. Finally} the 

rule of thumb that the latest technological advances are not suitable to 

under-developed countries is subject to many broad exceptions, some relating to 

the type of industry involved, others to rrore general considerations, e.g. that 

highly automated machinery can serve to reduce drastically the need for scarce 

skilled labou.r. 
281. Here, it must be stressed again (as in paragraph 266, above) that the 

patent system, to be effective, must be of general application and cannot be 

structured or administered on a case-to-case basis. This does not mean, however, 

that broad categories of special situations could not be provided for• In the 

instant case of the foreign patent whose working in the under-developed country 

can be visualized only after a certain passage of time} consideration might be 
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given to the adoption of the so-called Confirmation Patent in use in several 

Latin American countries ( see Part One, paragraph 21 above), provided that the 

confirmation patent is worked or licensed within a reasonable term, for instance, 

three years from its registration. Within that term, the owner of the patent 

would have to prove, by filing an affidavit or otherwise, that the patented 

inventipn has been actually worked by manufacture or industrial practice in the 

country. Failing such proof, the registration would be automatically revoked. 

This suggestion may be helpful in avoiding the need for a full system of prior 

examination while facilitating the transfer of know-how to developing ccuntries. 

Advantages 

282 • It may at first appear surprising that an under-developed ccuntry should have 

an economic interest in granting r,atents to foreign patentees for products or for 

processes that are not be:Lng utilized within the country. But, in so far as the 

whole intended rationale of the patent system is to encourage and promote the 

improvement of products and processes through the introduction of new, better 

and cost-reducing methods, it can be argued that under-developed countries have 

a direct interest in improving productivity and reducing costs not only inside 

their own frontiers, but eq_ual;I.y within the countries which supply them with 

the products which they import. The argument is that the under-developed 

countries even as purchasers are in some degree the beneficiaries of technological 

progress in the rr.ore developed countries, just as the under-developed countries 

also have a direct interest, as suppliers, in a high rate of growth in the 

industrialized countries such as :Ls induced by their accelerated technological 

progress. There may also be a question in so:rr;e cases whether a srr..all national 

market wil;I. be supplied unless the supplier is granted exclusive control of 

the. market. 

283 • There is, of course, a strong doubt as to whether the patent protection 

in the markets of the under-developed countries is of sufficient importance 

to those engaged in research and development in the more developed countries 

for the participation of the under-developed countries in the patent system to 

make any real difference. On the one hand, the protected sales in under-developed 

countries are probably rather small and marginal in the case of technologically 
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nc:v pr-cducts and _processes coverec5_ b:,: neu _patents; freq_uently) thrcse markets 

mc:r be so mnTg7 nc' ""nd unce.;:·te,in s.s n0t to snter at all ir.to the 1r.otivatic,n 

of eGte.i:':}rises ew~age::-::1 in r•c:B02rct a::,l de\clorr::,:ent in the mo:re inc.ustrial 

cc:l:::tries. ( In 5uch ce.ses., ;:::,.tents in the ,.rnc1e:e-J.eveloped. co;1ntries u:Ill 

:..1su_ally not te appli2:i fer.) On the othisr hand, even comparatively small 

ec.dit:_;_onal :·~e.I'kets and n:!ceipts Cc~n iTake a ~-r.uch n,o::.~e than proportiorcste 

contri1:"-1tion to the anticii;iated profits derived from new inven-i~iocs snc1 

iritl"cd-:.wtion of ne,, processes -oecauee or the .fixed overhead costs ir.herent in 

resee.rch arc.cl deve~op1,.ent expen-:J_i-:;ure; receirits from sales in addj_ttone.l maJ.·kets, 

snch as the vnd.er--de'✓ elo:ped co'J.ntri:::::;_. would in most cases b~, sheer _;;:rofit since 

the cost of :cese&rch and develo.rn12nt 1-ro,_:.ld be balanced 8.gai11st ret::e::._pts from the 

ma~or 1:12rl:ets. Even in so f2.r 8s 1J2.tent protection in the under-developed. 

c01.~ntries were t1-:.rn.::ght to h8.Y'2 2. ciiscern::Ible effect in J?romoting research and 

c1evelopment in the su_p_;_)lying co1..mtries, it would have to be questioned 

c:hether it is to the interest o:f the ,.ro:i:•1.rl economy '.::,hat the poorer countries 

:::~--ir::-•.:ld. be e:::,::ecteci; oy way of' highex- prices for th2ir imports, to contr:i.bute 

reco,_,pment of 1°Gseard: ezper:c=.itures in the richer countries. 

2']!:. J\.:9art from the lJOss:il:le - thout;;h a_oubtful - encouragement of research anc1 

development :i_n the s:.i._p::ilying countries: the granting of patents on _products 

ir:1ported frcm a:Jroad can e.lso be defended on the grounc!.s that the import of 

toda;f is the local ,Lanufacture of tcmorTo,,. Cnce the foreign patentee has been 

allowed tc cuilJ. u_p a _patent-protected export market; he may then be more. 

easily induced to undertake or 17-cense local manufacture as the next step. 

Historically_. the _precess of' im:port substitution has certainly played an important 

--pai't i1~ 1:he modernization and cliversjf:ication of products in under-developed 

countries. 

Disacivantages 

285. If the negative conclusion c,:mcerning the lack of influence of under-developed 

countries on the c0urse of research and. development and_ progress of technology 

i;:: -c:-ie ic.dustrialized c0untries is correct, then cl;le argmnent against granting 

Datent _protection for imported products gains in force. In that case, it might 

be arguable that the under-developed_ countries, not being able to influence the 
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real cost of prod.uction of' the ii· patented supplies in the adve.nceci. cour.tries ., 

would lie interested in lowering their own cost by inducing ma:x:i.1r;:.1Y2 co1:ipetit::i.or, 

among their suppliers, through eliminating patents. This is a matter ryf' gre2.t 

importance. Unfortunately, empirical evidence fo 12.ckil.1.c; as to t'!:1.e extent to 

which patent protection by reducing competition ir:. fact raises prices -to the 

under-developed country. . The presllinption must lie that it does: oc the assumption 

t:r-=i,t the patentee vroulc1 a_p:pear to have an interest in ol,tainiDg as hic;h 2, price 

for. his product as is consistent with the obtaining of rnax:i1r,urn _pr·ofits. 

286. On the other hand, competition for the irnportE:c. :proc',·-1ct may in ar::;, ca::;e be 

excluded by the ·patent or market situation in the more icdustr::.al co-:.rntries which 

may rule out a free choice of su_ppliers whether or not the ,mder-developed 

country issues a patent. '.I'here m2,y also 1,e processes of prcducti:m c:ltern2.ti\re 

to the patented proce2,s, or products more or less substihi:tal,le for the i1c1_ported 

product; either set of conditions would create alternative sources o? su~)nly 

and reduce the possibility of excessive and non-ccmpet:Ltive price,s. Nor2ov21·: 

:patent protection in under-developed countries may not have a::y c:.p_:;,recic.:~ble 

tendency to raise prices of imports by these countries in so far m; tLe ,rhole 

range of interchangeable goods is concerned. Interchangeable prcducts ( e ,:; • G.c1tc2, 

sewing machines, air conditione:..~s, radios, refrigerators, etc.) ty}c1ically e]~e 

manufactured by suppliers, each of vhom has its own set of ratents ore. r)rocesses_, 

components etc., ~but the competition between the interchangeable finGl ~::}:cducts 

acts to prevent any rrcashing inu on the patent protection throuch an :1.n:c,LJtcd 

price to the consumer. It is therefore useful to distinguish betweer::. the cc1se 

of interchangeable patented :prcducts (which probably figure very im_i:,ortantly i::. 

under-developed country imports) and patented products ( e •G. 1'.igl~ly s_p:::ci2li:::ec.. 

equipment items, and certain drugs) which have no coc::nt22'p2rts. 

287. One might think of undertaking empirical studies exc."'.lining, fer- the c.:asc 

of individual under-developed countries 7 the :pro_porti.on of tb.ei.T iL:;:orts 

represented by patented supplies, and by economic ans,lysis 2rriviq; o.t ccr,_c l1.Jsicns 

as to the degree in which the patent system recL1ced r:;otentic.l 2c::,1)etition, ~'.lL~ 

to make estimates of the degree in which such excluded pctet,ti2l co:::1,eti ti.cm 

could have lowered the prices of Lupplies. Hcuevor, it j s c leu.r tl12·~ s,.1cL 

concrete studies, while not impossible, ,rould be very difficult 2r:d ,.:cul<l re:;u.:.~n 

hypotheticRl and speculative in nature. 
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Ccr:ibine:i effects on :Balance of P2;y,11ents 

228, The effe:ct of the una_er-develo_ped co'..lnt:ries affo:ccLing patent protectior.: to 

i:n-c•:::,rte-::!_ 1,rcc:Lucts on their te::rms of tracle is ambivalent. To the extent that 

it is necessa:r-y to imp:r:-ove production processes in t~ce supplying countries and 

2. f2vD'--1ral::l2 effect on the terms cf trade of 1-,1r0der-c"'cevelopec_ 1;ountries. On the 

ot::er hsr::.d, to the extent that it limits c,cm:petition in th':: s1 . .r_ppl.ying co..1.ntries 

f<;rtify the dominant position of suppliers vis-a-vis the under-develo-oed countries, 

2.n:3. thus heve ari unfavourable effect on the latter rs balance of tracle. Whether 

the favom·e.ble or the unfavourable effect is prevailing ·- while can be 

a1'01-1ed in e general -r.-rcq - can. really be decided only by st1..1.dies of specific 

cases 2.no. s1Jeci=:ic situation.s. Such studies will, however, not be easy to 

des-7_gr:.., and their ixnplementation - uhich must rely heavily on often confidential. 

indx_::try data - must be considered as problematiceJ_. 

289 •. Socc.e economists h2.ve c..ug-:..;_ed that lower real costs of pr-eduction in the 

industrial ccuctries are r:.ct go1era1ly passed on to the consu.c'llers, j_ncluding 

the under-developed co'J_ntries, but instead are passed on to the suppliers of 

factors of' production in the industrialized countries thew.selves in the form 

of higher wages an.cl incomes • 'Ihis, if true, wculd, of course, .reduce or eliminate 

t>:e favcurable effect on the under-developed countries, but only if the analysis 

i.s arbitre.rily stop:i;;ed_ at this point. If the an2.lysis is further r;u.rsued, one 

-rould have to take into account the effect of the higher wage2 and incomes in 

tr-~e jnclust:r-ializsd countries co. the demand for the prod_ucts cf the unde1·-developed 

countries_. 'It.is i.Lpact is bound to be favourable to the under-developed 

ccu::-i-cries 7 althcugh some or :rr:.ost of the effect will bs in terr;1s cf incre2.sed 

q_uantit:i..es of exports from the under-c.1eveloped cour:tries rather tnan ic 

im_proved terms ui' trade. 

Sorr,e acivccates of strong patent protection vrou.l<lJ in any case, argue 

that the unfavourable effect of rest:.ciction is outweighed by ~'o.e generally 

f2,vourable effect of the disclosure inherent in. the :Patent system ar:.d_ the 

2 ti11:c~J_lati.ng effects which the _patent system radiates thrcughout :production in 

the industrial countries and which lowers cost of supplies to under-developed 
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countries and expands their markets generally. '.[he validity of this a.rgu.i'!,ent: 

however, depends on whether the EJ.nount of disclosure actually made - and 

indeed, required - in patent applications is sufficient ·co enable an invention 

to be worked. As has been indicated in the preceding chapter; :n::.ost patented 

knowledge probably nas to be supplemented by related technical acd financial 

services to the under-developed countries) either by the pc:,tentee or fT01ll otLe1° 

external resources. In an3r case., as the protection afforded by the patent 

expires) the disclosed precess will be available to all 1rith thE: necessary 

knowledge and capital and thus will benefit purchasers in under-developed 

countries unequivocably. 

29l. While this analysis is necessarily inconclusive since many of the various 

factors at work cannot be readily measured or quantified., a gener2l presurr,:ption 

remains that the under-developed countries which import a high proportion of 

their total supplies 7 especially in vital investment fields, frcm the mo~e 

developed countries., have a strong long-term interest in the lowering of cof,t 

of production in those countries and in the patent system, in so far as it me.ke:::; 

a contribution to this end. However, the more i.rr11I:.ediate sacrifice in the :f'oi·n 

of possible higher prices paid for imported supplies than the prices which v-::;ulc. 

have to be paid in the absence of exclusive rights bestowed by them 1~pon :·ore:i:;~1 

suppliers under the patent system nmst remain a serious consideration 2s 

a :price to pay for the possible advantages. 'The cost and benefits 2.re d.ifi'ic1.LL"t 

to measure quantitatively and to compare 1,i th each oti:"1er. Ir: po.rt :i,::ul::.ar, "chc 

effect of higher prices specifically due to paterit protection is alr::ost i,ri1--;os::: i:Jle 

to disentangle from higher prices due to such factors as exclcJ.sive knc1·,-hci1; 

trade secrets, restrictive practices; or the dcmin2nt market _rositioL of the 

su_pplier, all of which are intrinsically unrele..ted to the pater::t syste.0:. Since 

_patents are thus only one of the features which I•GY brinG abc1.1t i::.:'..grier pric2s_. 

the question arises whether measures directly af::."ecting _price levels or ~e,,e::.0 21 

antitrust legislation are not an administratively r,.ore feasible tecl-::.nic1_ue cf 

coping with the _problem than legislation devoted specifically to the r:c:.ter,t 

system. 

292. Apart from the difficulty of s:..,ch disentancle'c".ent_. p1°actically, the 

situation is further co,nplicated "by the diff:icult:v of speculatir.3 to ,,l,::t cxte,1-c 



6.e:velo:ped cour,tries} i.e. those prcducts which compete dirc,ctly ,rith -c::,:te prcducts 

The cases ,:,rithin this category which come 

:~;cs-c :i.2".::~kdiately to mind - although they are not the only ones - are those of 

sJEtr.etic :9roducts ccmpeting with the riah1ral products of the uriter-0.eveloped 

It i.s hcvever, a,::,:2-in very dcuttful whether in fact the under-develcpsd 

ccnri_tr:Lc::s r.0:-.re it in their pmrer, -oy granting or ref'Jsirig patent protection for 

rcruc:l: ,;_}rcducts, to have any significant influence oc the rate of progress in 

·rJ·,e nroductior, of syntr1etics or their emergence on the market. 

of tecbnologi.cs.l progr:2ss :Lr: industrial countries any case 

::is such that it not easily possil::;le to separate the rate of progress in 

s;;;ecH'ic fields_, such as the production of synthetics,, from technological progress 

in others. Probably the best policy for the under-developed countries is to seel~ 

to counteract such harmul effects of technological progress) as the displacerr.ent 

of thej_r :--1at:Jral products by synthetics,, by direct agreement::; and understaudir1gs 

-;,j_th the ind.ustrie,l countriE:s thro:.1gh trade concessions; and through cc"Y1pensation 

1::y ge;iera:i.. or specific aid and assistance) rather than by attempting differentie.1 

t:ceatment in the paterit system. 

295. Ar~cther argument put forward for issuing patents to foreign patentees in the 

. d-. ;, . ' .L.b A .•"' no 0:1·'Uc"stion of nroducing the patentel case here , iscusseu. - l .e., ,-rcere v ~er~ i,~ '- r - -

,)rcctuct or using the patented process within the under-developed country it!!d f -



is the elernent of reciprocity. 'Ihis argmnent is weStk froEl the eco,1orr1j_c st:1nlpci:1·cJ 

particularly for the countries in earlier stages of develcp;i,ent. In thei:>::· cases, 

reciprocal treatment of :patentees is a s0mevhat '..mreal cor1ceptJ fr:. the atsence 

of technoloe;5 .. cal eq_ual:Lty. Generally speaking, in trade relatiou .. , s11cng ur:0c,uel 

partners, the principle of non .. reciprocity is becm2:i!'.:g more and ;-;i0re gene:i:all;,T 

accepted. In the c2 .. se ot pa,tents perrmps even more "Ch:in in trade generallJ: 

formal reci1irocity amounts to actual ncn-reci1)rccity. lei u~y c:9,s2,. the pate::et 

system of most co-ir..tries does not require recij}rocity_, ir: whi.c:h case a l'.18.t:i..occ•l 

oi' a country w:L thcut a patect system can sec-ire patents in d, country ~ri th a 

patel'.".t system. 
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Ci"s.pte:c VI. Pater.ts anc1 the :Ceveloprrent of Indigenous 'Technology: 
PatenLs to :Comestic Inventors and Inver3tors 

2c£ • 'Ihe i,"i9ortance of stirrrulatir1g innovation and pioneer·ing applications o;f 

neu technol,.::gy in 1-.J.nci.er-developed countries at reasonable cost is undoubted. 

Zven thoug11 it -:nay be true and inevitable that the bulk of the improved, technology 

a_ppl::.eo. ic under-developed cour::.t:ries will be taken f:rom the stock of technological 

kno1:l2:i;e ex:~2,~:ing and being cr2ated. elsewhere in the world ( and will thus be 

tr2,::::-:5:f erred ratr.er t"ctan newly created), yet at the sarEe time it has -become clearer 

t:·a: eYt,•l' tl:.at this -~ransferred technology will often have to be s_pecific2lly 

2c'.:.c-r~tec'. 2r:.d adjusted to special local needs and circumstances, the utilization 

cf 1cc2..L "Tlaterials, special local lcbour conditionsJ climate, smaller scale 

c.f J;;:c::ductior:., e-cc. Euch adaptation may itself require inventive and pioneering 

que.lities; is _prac-cice_. the dividing l_ine between creation and adaptation 

oi' tec:-m:JJ.cgy is by no means cJ.ear cut. While in many under-developed countries 

the cre-atior:. :::-r c:-ceative adaptatton of technology uill initially often have to 

ce in the he.11.ds cy• under the aus.9ices of foreign technicians and also to some 

exter1t in ti.1e research departments of local subsidiaries of foreign companies, 

2.s 1.mder-d2·.reloped. countries Grc1dunlly evolve towaTds more industri2.lized 

eccric:;;11ies, as tl"E: level of education and training rises, and, as productive 

e:;:1~e:cieDce is gsin.ed. and available resources increase, the scope for indigenous 

creative i12no·v-ations by nationals will rapidly increase. It will do so more 

rapidly if the ground_uork of encouragement has already been well laid in the 

ec,,.E lier stages. 

297. '1f1e enccuragement of inventors and_ innovators in under-developed countries 

is :particul2rly important because of the manifold special risks of investment 

,rhich 2ttenc. investment in under-developed countries in any case• Their 

2r.ccurs.geYi:ec.t s.nd. protection is an elementary offset to the many risks that they 

are rtmning ar:.d the handicaps that they are facing_, compared with their 

cc1 .. mterpartr.~ in the more advanced countries. 

298. In extendins this encouragement and protection, there are many different 

-xeasures at the c1.is_posal of an under-developed country of which the patent 

system is only oneJ ancl not necessarily the most inr_poi-te"nt. Direct monetary 

:C"ewards to the inventor or subsidies for the innovating _prcducer, tax cunceRr:dons, 
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tartf'f' _protection aga.indt e~xt.ernal corr~J)eti tors_, lil>eral allocations of l'r,)reigr.. 

exchange and other needed resources, free training of labour, provisiorc cf 

well-located premises and public utility services, p:revention of wasteful 

competition frcm imitators through allocation cf riational resources under 

develon.men+ "',Ji ""-Y'iP-; c'"Rs7",::+-9nn0 ,.,ri+h ocr.e · " -' .,_ . 0 .,_ h . 7 
K u _-~ - ~-- --u- ~-, -u- u·~ ss ~o neeae~ non-paGentea Gec,nica_ 

info:cmation., securing of adequate markets and. demand, :f:ce,,dcm from r,r·ice or othe·:.· 

co:1trols - all these may be cf much greater impoTtance; in s_i;iecific cases.,. t.o 

the inventor and j_nnovating producer than the legal protectio:1 afforded. by tl."~r::: 

isSlle of a ~patent. 

299. ff::iveve1· J these other n:easures miw be enhanccel by patent protection; and in 

some cases may not even be fully effective unli:::ss combined uj_th •.j.. 

lv, 

the encmn~2gement provided ·by the patent grant nay hsve its o,m 1°ole to _plc:y 

within this total array of measures: gnd may be prefe1°red. as a 1r.atte::- of pol.icy 

to other measures for a variety of reasons. For j_nstance) direct monetary 

rewards to j_nventors or direct monetery subsidies to innovating investors ·,.~ay be 

too expensbrey in view of the lj_mited fiscal capacity of the count:::-;,,·. Fu.l'thern:ore, 

such rewa:cds to j_nv,ontors or innovators for ne-.;;r processes which do ~,ot 2:')ply 

to prim·ity fields 1,i thj_n. a cmmt0 .r I s develor,ment 2c,lan may te exr;ensive, 1;it:1C:..,t 

corrm:el1.sura-ce benefj_Ts to an eccncmy. Iti s,.1ch) o:r similm': circumst2.nces> the 

issue of a patent which requires - 2.r.d allovs - no inclividm,l ::;dr;iini::;trati-ve 

selection m::w be the ·best ':ray of co,nbj_ning public econcn\'{ Hith the necE::ssary 

protection and E:nccuragement of national j_nnovatj_on. 

3CO. Another argument j_n favour of a patent sys tea for nationals in under-d.eveloped 

ccuntd.es is that one of the c:1ief drawbacks of the systcrn iE core 2dvarrce.~ 

countries may net be of ,Ti'.'E:at inportance in under-developed coc1ntries ::.c-i~ 3n 

early stage of thej_:c r:evelopment. This drailback consists ire. the cli_sccur21:;er.e,,t 

and limj_tation of imj_tation. and ccmpetition i:rhich, in one for:a Ol' ot:1er; ,c.ust -~e 

the cc'J.nterpart of the protection given to the :r:icneer. The r22:::01: ,:;~:-" tl1is 

drawuecc.k ·:rn:'!y net be p2rticularly se1°j_crn j_1;. uLder-develoi,ec", ccur.:b":,cs 8."C 2-n 

early stage, is) oi' ce,v:r·~;~: th2 lin1it2:tior: of r.122.~kets c.r_rJ r0sc1-u ... ces, 1:,-}:ic:2 =.:_~: 

c.n~,r case_,. uncler nation.al _plc_tns 1:i8y 1:::er1nit. ~-r onl::,r one ,:_:i11,;le plar..t it:. "",.rt3.r:~c1-1s 

econcmic sectors. Tb1s} scrne limitation of ccr::rxt:i.t.ior, e::.cq; nat'i.o,El r1·c:.il:.":1's 

is in any ccse inevitable as uell as clecira1Jle ir. the,· 112.t,,ral cor,clitlr::n 0°· :o::"11 y 
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ucuer-de~,relo_ped countries. The _[latent system will not in thi2 regard create new 

_pro~:le::ns, es:pecielly if abuses 1of the monopolistic position can be prevented 

ui-:,,::.er gEr:.e:cal lecislation. By the time ac"'..ditional plants are called for -

perh2_ps iG 2 subse::r.1.ent development plan period - the original innovator in any 

c2.se ;'.1.sy have acc::_uired enov.gh o: a headst&_._-t so that he is no longer dependent 

SL r;ater2t _protec+,i,::,n. Also, the exister1ce of a patent constitutes an incentive 

to rleveL:-ir, -'.:lternative proces::;es and thus rrinvent around!! the prior _invention. 

Tal:inc all tl--:.ese factors _into consideration, there would appear to be no 

nE:ces:c:ar:✓- inf"e:1'.'ence that the patent systE:n:, unless abused, would unduly limit 

ccu;:_Jetition, ul:.ile at the sarne time it satisfies the precepts of economic justice 

2.uc:1. efficiency; both of which call for the encouragement of the creative innovator 

or· in.Gc.Yv--crting ~nvestor. 

301. In so fm· 2.s the patented improvement refers to a product or process which 

is an actual or potential e:X.1)ort frcm the under-developed country - perhaps a 

·;roce,;sE::d local 1,E:.terial .. it also may be of import2nce to secure patent 

protection for the national innovator in other countries; whether by bilateral 

o,r_:-.::-·e0rr.ents, or through adherence to an international reciprocal system. While 

this case L'lay be comparatively rare for under-developed· countries ( as compared 

~:-itt. the opposite problem of the protection of the foreign patenteeL it 

deserves specie,l attention because of the great value attached to an increase 

in the export earnings of under-developed countries. It also becomes of 

ir.:creas:i.ng importance to countries in the intermediate stages of industrial 

-302. A national patent system for under-developed countries would, of course, 

have its limitations. In the first _place it would be harmful to devote the 

ve:1'.'y limited resources of under-developed countries in the field of applied 

techuical rese2rch and :pioneering innovation to the production of patentable 

innovations, to the exclusion of more urgent and more important problems, and 

perhs,i-:is to the detriment of governmental or government-sponsored research. 

303. In the second place> it would be equally clearly wrong to devote some of the 

s2xr..e scarce scientific resources to the building up of patent offices examining 

claims for _r>atents to the detriment of other uses for those resources. In this 

J..2.;tt::T context) non-examination systems of patent issue might recommend themoelves 
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specially to 'mder-developed countries since they obviate Touch of the staffing 

requirements for patent offices, An alternative solution would be the utilization 

of international resources for the purpose of exemination of patent applicaticns 

from under-developed ccuntries whether by means of ad hoc recourse to an 

organization such as the Hague Institute ( see paragrapbs 67-69 above), or by 

a pooling of the resources of under-developed countries, e.g. on a regional 

basis, as has already been arranged among the men,ber countries of the Afro-Malagasy 

Organisation (see paragraphs 50-56 above). 

304. In the thi"rd 1 · t · h d 1 t f t l 1 d p ace, in ccun ries w ere eve opmen o ec mo ogy an 

rapid spread of original experience are so crucially important, great care must 

be taken that tbe patent system should not be used to retard and block local 

production and invention rather than promote it. In spheres of production vital 

to the national interest and the development of special resources, or to public 

health, limitations on patentability, or provision for limiting the scope of the 

patent grant by special working or comr,ulsory licensing in the public interest 

are natural, as i.s evidenced by the presence of such limitations in the legislation 

of many countries. 

Conclusions 

305. The above analysis has considered the economic implications, as distinct 

from legal or technical considerations, of' the patent system for the economies 

of under-developed countries. The basic philosophy from which the prol::lem has 

been approached is that of the United Nations, i.e. that the economic progress 

of the under-developed countries is a matter of concern not only to themselves, 

but also to the world community at large, and that - as stated in 

resolution 1713 (xv:-) - "access to knowledge and experience in the field of 

applied science and technology is essential to accelerate the economic development 

of under-developed countries and. to enlarge the over-all prcductivHy of their 

ecopomies". 

3c6. The establishment of patent systems in under-developed countries for nationals 

and residents raises no specific problems, subject to the possible need for 

technical assistance or pooling arrangements in administering such systems, and 

the general importance of' conserving the scarce scientific rr:anpower for directly 
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prcducti ve tasks. The issue of p2,tents to nationals and residents in one method -

a::-'iong others - s.t the cLisposal of governments of under-developed countries for 

eDcour2ging and rewarding invention and technical progress. 

307. The real issues rcvol ve a:ccund the position of the foreign p2.tentee - and 

ir; is with these tbat 1esolutilm 1713 (XVI) on the Role of .Patents in the Transfer 

of Technology to l~nder-developej Countries is concerned. ')here a patent granted 

t0 a forei[sn national is not wor_~ec:t in the unier-developed country_. there may 

::_".:::Gult ertificially high prices of the pstcnted article T,rhen impor·tec into the 

under-c'ceveloped -::ountry, but such high prices r=ay be tbe result of other fe.ctors 

than the exclusion9,ry monopoly given the patentee. Fa tents may thus play a 

rart it1 the picture o:' 2.-:Jverse term:; of trade for under--developed countries, but 

their specific inrr,act is not measurable. It does not involve the balance of 

:i=aycents burden of roy2_lties since no royalties are paid in this case. The 

situation is eased from the point of view of under-developed countries if the 

,nore developed countries operate - as some of tbem do -· the patent system in 

a context of general legislatj_on which reduces or counteracts po:;sible misuses 

of the system for restrictive or price-raising purposes) not only at borne but 

also on operations abroad. The under-developed countries are also in a position 

to aclopt measures which might reduce or counteract unreasonable prices and other 

0-c,uses of the patent system. 

::/::,c3. Where the pateDted prcduct o:c p:i_·ocess should be advantageously introduced 

into tbe econor;1y of under-de·,eloped countries, a number of issues arise. The 

c2se where this can be done without the technic2l co-opere,tion or other resources 

of the foreign patentee or any other source outside the under-developed country 

:is probably exceptional; in such a c2.se a system of compulsory working or 

licensing will deal with the situation if fairly and effectively administered. 

':2hi2 will also be the c2se ·1rhere the patent can be vorked with such 2.ddi tionel 

i oreign knc 01-h0v: 2nd resources as can be acciuired from third parties or in the 

open rr,arket. The best course of action by the under--developed country will depend 

on ·fr.ether it prefers the patentee to come and work his invention himself 

(possibly in a joint ver.,ture ',1i th J.ocal enteTprise) - provided he is willing 

to do so on accept2,ble conditions - or whether it prefers him to stay out• There 

rr,2y be sound economic reasons for e::_ther preference in given cases• 
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309. Uhere the technical ser~,,i·cer.~) t " r:::a:oagerne~1 experience and capital resources 
as well as other connexi· ons of tr1e f · t 

L. oreign pa ,entee himself are essential for 
the introduction of the patented process in tbe under-developed country, 

basically the situation is that in one form or other the minimum termG and 

conditions of the foreign patentee must be met if tbe innovation is to be 

brought to the under-developed country. In so far as this ce.n be described as 

2 one-sided rele.tionsh:i.p and may express itself in undue balance of payments 

burdens on the under-developed country ( or else to undue dele.ys in introducing 

the new technology); .such results are not attributable to the patent system as 

such, nor is the resulting burden properly measured by the patent royalties. 

It has been shown that many different considerations may induce the foreign 

patentee either to prefer working hi,s patent himself in the under-developed 

country or else rather to license its manufacture; similarly, the governrr.ent 

of the under-developed country may have good reasons to prefer either course. 

Where these mutual preferences coincide, a satisfactory agreement should be 

capable of being reached. 

310. The governments of under-developed countries have a legit::.mate interest in 

preventing excessive exploitation of their one-sided technological and financial 

dependence. One such possible method is the screening and control of licence 

agreements J and avoidance of unduly restrictive features. The ,.rnrld cocmmnity 

and the governments of more developed countries can assist by inducing their 

patentees not to be unduly restrictive in the conditions and terns on which 

they are willing to spread technology into under-develor2d countries; a 

variety of policy measures ranging from domestic compensation of r2tentees, 

international funds for tbis purpose: eg_ui valent investment gus.rantees and_ 

legislation against restrictive practices applying to business operations 

abroad, is at their disposnl for this purpose. 

3ll. In the final analysis; the question of patents must be seen - 2.nd dealt 

with - in the broader context of facili ta tine; tbe trcmsfer of patented ::md 

unpatented technology to the developing countries, and enhancing the ability 

of the latter to adopt and use such foreign technology in the imple:::ents.tion 

of their development programmes. 

I . .. 
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Reauests the Secretary-General, in consultation with appropriate 

interne.tional ar::d national institutions, and with the concurrence of the 

Goverr.ments concerned, to prepare for the Com:mittee for Industrial Development, 

for the Econcmic and Social Council, and for the General Assembly at its 

eighteenth session, ar:.d takir::g into consideration any pertinent discussions 

which might take place in the Gnited Nations Conference on the Application of 

Science and Technology for the Benefit of the Less Developed Areas, a report 

containing: 

(a) A study of the ef'fects of patents on tte economy of under-developed 

countries; 

(b) A survey of patent legislation in selected developed and under­

developed countries, with primary emphasis on the treatment given to foreign 

patents; 

(c) An analysis of the characteristics of the patent legislation of 

ur:der-develor;ed countries in the light o_f economic development objectives, 

taking into account the need for the rapid absorption of new products and 

technolcgy, ar..d the rise in the productivity level of their economies; 

( d) A recornnendation on the advisability of holdir::g an international 

cor:ference in order to examine the problems regarding the granting, protection 

ar:d use of patents, taking into consideration the provisions of existing 

international conventions and t~e sp2cial needs of developir::g countries, and 

utilizi:r:g the existing, machinery of the International Union for the Protection 

of Industrial Property. 

le84th plenary meeting,. 
19 December 1961. 
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(1) TEX'I OF TR/\.N211ITTAL IE'ITER 1mD (:{JE:3TIONNAIRE 
CIRCUI.JiTED BY TF..E f::iECRE'Ii\RY-GE:NEPAL 

Lrmex B 
Fage 1 

The Secretary-General of the United Nations presents hie complim8nts to tbe 

Permanent :S.epresentati ve of ...•...••.••••. and bcrn the :tc,r:;our to refer to 

resolutton 1713 (XVI) of the General Jissembly, concerni.ng the role of patents ::.n 

the transfer of t:::cl1nology to under-developed countries. 

In this resolution the General i-\ssembly requested the Secretary-General to 
('1 ...... 

~=10Cla.l. :prepare for· the Corrmittee for Industrial Develupment, for the Economic ar..d 

Council, and for the General hssembly at its eighteenth session; 1:a 1~eport 

containing (i) g_ study of the effects of :patents on the econoTuy of under-developed 

countries; (:ii) a s-µrvey of patent legislation in ,-;elected developed_ 2.rli lW.o.er­

developed countries, with primary emphasis on the treatment given tc forej_gn 

patents; (i.ii) an analysis of the characteristics of the patent legisJ.ation. of 

under--developed countries in the light of econcmic develorr:ent cbjectives, t.2.l~:~!lf! 

into account the need for the .rapid absorptj_,.)n of new products and teclmrJlogy) 

and the rise in the productivity level of their 2conomies 17 • Thf"': .3ecret::.ry-Generrl 

was also requested to include in this repc1~t r:a reccmmendation on the 

advisability of holding an international conference in :irder to exc0.:::in;., t1:e 

problems regardjng the granting, protection :J.Dd use of pc;.te,:ts: tak::.n.c: .ictc 

considera-~ion the provisions of existing international conv2ntior.s c:,:2-

needs of developing countries, and UGilizing the existing ms.cr.ine.ry of the 

Internati.onal Union for the Protection of Industrb.l Property". 

The resclution invites the ·,ecretary-General to prepa~'.'e the 1·epo1·t, ''.-:_;7. 

consul t,ation with appropriate internatic,m.:..l and rn .. tior,2.l ins ti tuticcs: -:ircJ wi t;:-i 

the concurrence of the Governments concerned tt. /accordj n~l:_.,) ·the ._,ecr'='t':ry-

. • -General has the hcncur to sucmi t the attached inquiry er:urr_t-;J'.'ating tl-1e rele-v2.nt 

issues on which factual informo.tic-n and the vie,.;s cf His E;;:cellency 1 2 Gcve::nr:ent 

are .requested. 
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The Secretary-General would appreciate receiving a reply to this 

~uestionnaire, if possible in duplicate, not later than the middle of December 1962 

sc that he may be able to take full account of it in the preparation of his 

report. To this end it would be helpful if even partial replies were to be 

forwarded 1 without awaiting the preparation of answers to all the items in the 

G;,ues tionnaire. 

8 October 1962 
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Tm Role ot Patentfl in the Transter of Teohnolcq to Under-Dsve.lop,d 
CountriH 

A. Patent Sz!."t:.!! 

l. If there is a syatm. in effect to grant patents: 

a) Supply the applicable laws, r~gulAtions, etc., aa wll as 
~ recent reports (e.g., annual report of the Patent O.f!'.1.ce)., 
studies, etc., relat,1.ng to its operation am policies; 

b) List the name of the ag«ic7 emrged with issuing patents,, 
its address and its chief official, and indicate the numbe?­
and p;-ofessional be.ekground of itu professional staff; 

c) List ca.tegaries o! processes or products (induatries)., if' s.rry-1 

which are oxcluded from patentabillty (e.g., plsrmaceutical 
products) I state the reasons and indicate vhether any elnnge1 
are under active consideration. 

2. If no pi.tent system is in existence, indicate whether active 
consideration ia currently being g!. ven to the possible introduction 
of a pitent s;retem (supplying existing relevant draft texts, studies, 
reports, etc.). 

B. Treatment of Foreign Inventionaif-

J. a) Describe briefly (with citations to the applicable statutory 
text:a) the provisions bearing on the rights of foreign indi­
viduals and eanpanies to secure patonta an:l. license their use, 
especially insofar as these :iroviL'lions may differ from thoue 

, cpplicable to domestic indi v:iduals snd ccmpa.nies; 

b) Explain specifically, where appropriate., those providona 
which are designed to implement the patent proTision, of the 
Paris Union or any- other applicable international p,.tent 
convention. 

4. Describe brii.,fly (v:lth citations to the applicable statutory tu.ta) 
urr t1pecial provisiona or musure& deaigDdd to regulate the ter.:aa 
or agre8lllents by mic:h foreign nationals llcmu or assign their 
deme&1tic pitents, especial.lJ' through, 

* In rep].ying to the q.icutiona h Part B ploue di■ouu the lsghl&tiu, 
etc., provisions in the light of their actual application, in dair-to--<.lA,1 
practice, taking into account govarnmenta.l and business practices am 
important court decisions, insofar aa posaible. 
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a) a requirement of governmental approval of the terms of 
agreements between foreign i:stentees arrl clonestlc licensees 
or assignees; indicate, 'Where appropriate, the rame of the 
agency or agencies, issuing such approval, their addresses, 
chief official in charge, their respective functions, and 
the nunber e.nd professional backgrounds of their technical 
stc.ffs; 

b) a limitation of the amount of royalty payments for the use 
of foreign µ,.tents and know-how (e.g., limitation to 
percentage of sales receipts or profits involved); 

c) a limitation of the transferability abroad of royalty 
payments for the use of foreign patents and know-how 
(through general foreign exchange regulations or specific 
provisions applicable to royalty µi.yments). 

5. Describe briefly (with citations to the applicable statutory texts) 
any special provisions designed to promote the transfer of foreign 
inventions and know-how from developed to under-developed countries, 
e.g., through: 

a) special tax and other incentives; 

b) measures for the protection of foreign patent rights (e.g., 
through risk insurance or through assurances against 
expropriation in national laws or international treaties). 

6. Indicate whether active consideration is being given to any cm.nges 
in the situation described in the replies to this Part B, and supply 
relevant reports, studi.es, draft legislation, etc. 

Compulsory Licensing or Revocation-l!-

7. Describe briefly ( with citations to the applicable statutory texts) 
any provisions which pennit the revocation of ~tents, the granting 
of compulsory licenses to their use or any similar measure, on such 
grounds as the following: 

* 

a) 

b) 

c) 

the patented process or-product has not been (adequately) 
used or mnufacttn"ed in the country; 

the ratent rights have been mit.t.;.sed or abused (e.g., by 
improper conditions imposed by the licensor); 

general availability of the pa.tented product or process 
is considered to be in the public interest (e.g., in the) 
case of food or medical products). 

In replying to the questions in Part C please discuss the legislative, 
etc., provisions in the light of their actual application, in_ day-to-day 
practice, taking into account goverrurental arrl business practices and 
important court decisions, insofar as possible. 
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I! the:e are such i:rovisions for the revocation or canpuleory 
licensing of pl.tents, supply, as far as ava:Uable, the following 
data, µ-eferably for the last five years: 

a) the number of :p3,tent revocations (i) applied for and 
(ii) granted with regard to patents originally isw.ed 
to: 

nationals; 

aliens;* 

b) the number of compulsory licenses which were (i) requested, 
(ii) granted with regard to i::atents originally issued to: 

nationals; 

aliens.* 

9. L'1dicate whether active consideration is being given to any changee 
in tha situation described unier 7 above, and supply relevant 
reports, studies, draft legislation, etc. 

D. Restrictive Business Practices-1H(-

10. Describe briefly (with citations to the applicable statutory texts) 
any provisions and governmental measures (whether specifically 
addressed to patents or of general applicability-lH8f) which regulate 
(or prohibit) the insertion, in agreements for the licensing or 
transfer of µ3.tents, of requirements relatini=; to: 

(i) the use by the licensee ar transferee of machinery, i::arts, 
materials or technici!l.ns supplied or prescribed by the 
transferor or licensor (so-called tie-in clauses); 

(ii) the limitation of the use of the patent to certain fields 
of operation; 

(iii) the minimum price at which the products produced under the 
patent may be sold by the transferee or licensee; 

* Insofar as available gi. ve figures separately for each country of 
origin. 

~ In replying to the Cp.1estions in Part D please discuss the legislative, 
etc., provisions in the light of their actual application, in day-to-day 
practice, taking into account governrrental and business practices and 
important court decisions, insofar as possible. 

~ Where the generally applicable rules a.re subject to special exemptions 
or qualifications in the case of patents or know-how, please explain. 
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(iv) efforts by the licensee or transferee to fix the resale 
price of such proiucts on the wholesaler or retailer level; 

(v) limitations of the output; 

(vi) limit~tions on the geographical area in which the products 
produced under the patent ma.y be sold by the transferee or 
licensee (e.g., not outsine the country of manufacture); 

(vii) payment by the transferee or licensee of royalties on 
pa.tents owned or controlled by the transferor or licensor 
even if he (the transferee or licensee) does not actually 
use them; 

(viii) cross-licensing or patent-pool arrangerrerrts; 

(ix) any other requirements. 

ll. Discuss the practical application and implementation of these 
provisions and measures, especially in the case of licensing and 
transfer agreements by foreign patentees. 

]2. Iniicate whether active consideration is being given to any changes 
in the situation described under 10 above, and supply relevant 
reports, studies, draft legi.sla.tion, etc. 

E. Economic Data 

13. Insofar as available, supp]y information, preferably for each year 
since 1957, on the number of patents (i) applied for, and (ii) granted 
to: 

a) nationals; 

b) aliens (if possible, separate figures by countries of oriein). 

14. Insofar as available, supply actual or estin:ated data, preferably 
for each year since 1957~ on the annual amount of total royalty 
payments: 

* 

a) 

b) 

received from abroad* for the use of the inventions and 
know-how of domestic nationals; 

transferred to foreign countries-If- for the domestic use 
of inventions and know-how of foreign nationals. 

If available, give data separately for each foreign country. 
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15. S~pply any other available econanic data, studies, reports, etc., 
with respect to the extent and importance in the national economy 
in general, and in specific industries in particular, of inventions 
an:i know-how of foreign nationals, distinguishing whether these 
are ~tented in the country or not, and ~ether they are exploited 
in the country by foreign undertakings, by domestic assignees or 
licensees or by joint ventures of foreign end domestic interests. 

F • Evaluation 

16. 

A. In the case of a country which is primarily a recipient of foreign 
inventions and know-how: 

l. Describe arxi evaluate the manner in \<\ihich access to foreign 
inventions and related know-how ras been helped or hindered: 

a) through the existence or non-existence of a 
national J:8 tent system; 

b) through the exclusion from patentability, if any, 
of certain kinds of products or processes (see 
question l(c) above); 

c) through any particular features of the present 
national patent system. 

vlhere ~ppropriate, disting~ish between different industries. 

2. Specifically, if there is no national patent system, or if 
foreign inventions are not patentable in the country, describe 
and evaluate the extent to which and the manner in which: 

a) foreign inventions have been actually used in the 
country; 

b) the know-how pertaining to such inventions has 
been secured in the country. 

B. In the case of a country "41ich is primarily a suEplier of inventions 
and know-how to other countries, describe an:! evaluate the nnnner in 
which the supply of such technology to industry (or to specific 
industrie$) in m1der-developed countries has been helped or hindered 
by: 

a) the existence or non-existence of patent protection 
for foreign inventions in such recipient countries; 

b) through 2ny particular features of the p:i.tent 
systE:lll of such recipient countries. 
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(2) LIST OF GOVERNMENTS, INTER-GOVERNMENTAL A.ND NON-(i{)VERl'JMENTAL 
ORG.ANIZATIONS REPLYING 'IO THE QUESTIONNAIRE 

Replies and information have been received in response to the Questionnaire 

frcm the folJ.owing fifty-four States and various inter-governmental and non­

governmental organizations. 

(a) The following States have replied to the Questionnaire: 

Australia, Austria, Belgium, Brazil, Cambodia, Cameroon, Canada, 
I 

Ceylon, China, Cuba, Czechoslovakia, Denmark, El 3alvador, 

Federal Republic of Germany, Finland) France, Hungary, India, 

Indonesia, Ireland, Israel, Italy, Jamaica, Japan, Kenya, Laos, 

Lebanon, Luxembourg, Madagascar, Mexico, Morocco, Nepal, 

:Netherlands, New Zealand, Nigeria, Norway, Pakistan, Philippines, 

Poland, Republic of Korea, Republic of Viet-Nam, South Africa, 

Spain, Sudan, Sweden, Switzerland, Tanganyika, Trinidad and Tobago, 

Tunisia, Union of Soviet Socialist RepublicsJ United Arab Republic, 

United Kingdom of Great Britain and Northern Ireland, United States 

of funerica and Yugoslavia. 

(b) The following sixteen organizations have replied to the ~uestionnaire: 

(i) Inter-Governmental Organizations 

Jcfrican and Malagasy Industrial Property Office 

Commission of the European Economic Community 

Council of Europe 

Council for Mutual Economic Assistance 

Inter-American Development Bank 

International Bank for Reconstruction and Development 

International Eureau for the Protection of Industrial Property 

Organization of American States 

Organisation of Economic Co-operation and Development 



(ii) Non-Governmental Organizations 

Federation of British Industries 

International Association for the Protection of 
Industrial Property 

International Bar Association 

International Chamber of Corwerce 

International Law Association 

National f,ssociation of Manufacturers (U.S.) 

United States Chamber of Commerce 
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GOVERNMENTS I EVALUATION OF THE MJ\J\INER IN WHICH ACCESS TO 
INVENTIONS AND KNCW-HOW HAD BEEN HELPED OR HINDERED 
THROUGH THE EXISTENCE OR NON-EXISTENCE OF A NATIONAL 

PATENT SYSTEM I.I 

No reliable evaluation has been or can be made, but it 

is believed that the patent system has fulfilled its 

function of stimulating industrial progress. 

Belgian law has always aimed at protecting inventions 

irrespective of their origin in order thus to promote 

technical progress generally. (Translation from French) 

The evaluation referred to, can only be made, in respect 

of Brazil, on the basis of concrete cases. 'I'here are 

complex inventions which require specialized technical 

assistance and there are simple inventions which do not. 

In many cases, contracts are mainly designed to take 

advantage of the patent system to obtain royalties without 

justification. (Translation from Portuguese) 

The patent system does not differentiate between foreign 

and domestic inventions. Patents are taken freely by 

foreigners at the rate of 95 to 5 domestic. Cur 

laws and the policy of the Government encourage the 

coming in of new inventions and the setting up of 

:uew industries. 

By the registration of foreign patents in Ceylon this 

know-how is made available to this country. 

Access to foreign.inventions and related know-how has been 

helped through the existence of a national patents 

system. Exclusion from patentability of certain kinds of 

products or processes with sound reasons has certainly 

had a beneficial effect. (Translation from Chinese) 

The text is reproduced in its original fo~m as presented in Government 
replies to Part F of the Questionnaire (see Annex B), except where 
translation (by the Secretariat) is expressly noted. 



E/3861 
E/C. 5/52/Rev.l 
English 
Annex C 
Page 2 

GUBA 

CZECHOSLOVAKIA 

FRANCE 

In Cuba a distinction is made between inventions and 
11know-how11 • A large number of foreign inventions have 

been registered in Cuba; but the country has not, 

derived any benefit from this, since they have been used 

to monopolize the products that these patents protect. 

The foreign inventors applied for and obtained patents 

in Cuba in order to be able to import their products 

wi thou+. competition from any other manufacturer. That 

was possible owing to certain deficiencies in the Patents 

Act, which provided that for the patent to enter into 

force the mere display of the object to be covered by 

the patent was sufficient, without the place of manufacture 

being taken into consideration (Translation from Spanish). 

Czechoslovakia is not priwarily a recipient of foreign 

inventJons and know-how. Foreigners have under conditions 

of reciprocity the same rights as Czechoslovak citizens. 

Therefore, there are no special provisions or measures in 

which access of foreign inventions could be hindered. 

On the contrary, in recent years, there has been in the 

Czechoslovak Socialist Republic a constant increase of 

applications for patents by foreigners and the number of 

patents granted to them is also increasing year by year. 

The majority of agreements!/are not based en the patent 

system and their subject matter is mostly undisclosed 

know-how and experience. No data have yet been elaborated 

ascertaining to what extent the patent system, or its 

particular features, in countries recipient of patents 

and know-how has helped or hindered the conclusion of 

such agreements. 

An examination of the datag_/ shows that patent applications 

of foreign origin account for more than 60 per cent of 

y Reply to item 16 B of the Questionnaire. 

g/ See Annex E below. 
I 
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all patent applications filed in France in 1962. 

FurthermoreJ the balance of payments involvine:, the sale 

and purchase of patents and licence concessions shows a 

deficit of some 300 million new francs during the same 

years. 'Ihese figures suggest that :French industry is 

not primarilyJ but to a large extentJ a recipient of 

foreign know-how. This situation is obviously facilitated 

b:r the existence of the patent system whichJ by giving 

the owners of such know-how the assurance of being 

protected in France both by domestic legislation and by 

the International Convention, enables them to license or 

assign their patent rights with complete security. 

(Translation from French). 

The supply of inventions and technical know-how to 

under-developed countries is hindered in most of these 

countries by the still inadequate patent protection 

system. There have been cases in which even the illicit 

copying of products bas led to considerable difficulties. 

'Ihere have been hindrances in many cases owing to 

the fact that a number of under-developed countries are 

not members of the Paris Union Convention and therefore 

do not grant priorities. 

The inventions and know-how actually used in Hunga,ry 

are roughly balanced by those sold to foreign countries. 

The use of inventions and know-how of foreign nationals, 

required by Hungary's industrial development) has always 

been secured on the basis of agreements with foreign 

patent owners. No industry has suffered drawbacks in 

this respect. No obstacles have been raised by Hun6ary 

to the transfer of domestic patents to foreign countries. 

Although the patent system has been working in India 

for over a century, hardly 10 per cent of the patents 

granted under the Indian statute have been of Indian 
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IEDIA ( continuec;_) nationals, and more than 90 pe1' cent of the patents 

are owned by foreigners. The position has not improved 

since the attainment of i:r..c'.ependence by Indj a. 'The 

Indian public havE:: access to the specifications of the 

foreign-owned patents, as all these specifications are 

open ·co public inspection. Nevertheless; India has 

not c,erj_ved. any substantial benefit by these patents. 

This is dne to the reluctance of the patentees to work 

tI-:.eir inventions in this country either by themselves 

or by granting licences to Indian concerns, and probably 

also due to the fact that the country has not 

technologically advanced to work most of the inventions. 

It would thus appear that the patent system: the 

advantages of which are applicable to highly industrialized. 

countries, does not yield the same results when applied 

to under-developed countries. The foreign patents are 

not taken in the interests of the economy of the country 

granting the patents, but merely to protect the export 

market from competition from rival manufacturers, 

particularly manufacturers from other countries. As has 

been stated by Shri Justice Rajagopala Ayyangar in his 

Report, nthe costs in under-developed cou...Dtries where a 

patent is worked wholly abroad far exceed any possible 
• n gains • 

As already stated above., •...••.••.••• inventions 

relating to Atomic Energy have recently been rendered 

unpatentable under the Atomic Energy Act, 1962. With 

regard to this class of ir..ventionJ huweverJ there are 

special considerations, e.g. all the applications in 

India are of foreign origin and the Government has 

taken the sole responsibility for the development of 

Atomic Energy in India. 
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The absence of a provision in the Indian Patents and 

Design_s Act) 1911, for revocation of a patent on the 

ground of non-working or failure to work adequately 

is considered detrimentaJ. to the interests of the 

country. As has been stated by Edith Penrose in her 

book entitled '!Economics of the International Patent 

Systemir 7 rrWhen a country grants patents to foreigners ior 

inventions which the foreigner is not going to 'wort' 

in the country himself., but., which he is willing to make 

available to d01r.estic producers at a price; the price 

paid to the foreigner is clearly one of the costs of 

granting the patents and just as clearly must restrict 

the use of the inventim1 to those who can pay the price. 

From tlle point of view of producers this cost is 

simply the royalty payment made to foreign firms.:: 

Again: 1:There is no doubt that normally granting of 

patents to fo1~eign firras stimulates the rate of 

invention in the foreign country •.. Most cour:tries have 

little if anything to gain economically from granting 

patents to foreign firms. 11 The question has been 

carefully considered by Shri Justice Rajagopala Ayyangar 

in his Report 7 where he comes to a similar conclusion. 

On the effect of non-worlting of foreign patents, the 

Judge says that this country is deprived of getting ir.. 

many cases goods, even though they are essential for 

industrial production or for the health and safety of the 

community, at cheaper prices from available alternative 

sources, because of the patents protection granted in 

India. 

T'he matter assumes great irr.portance in respect of po.tents 

for drugs and articles of :food (See for instar..ce, 

Kefauver Report in the UniterJ. States). It is a :act 
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INDIA (continued) 

ISRAEL 

ITALY 

that the price of the same drug varies considerably 

from country to country. 'I'he question of public interest 

is involved in these cases. 

India is primarily not a supplier of inventions and 

nknow-hown to other countries. As already stated, only 

about 10 per cent of the patents granted under the 

Indian Act are owned by Indians and even these deal 

mostly with cottage and small-scale industries. The 

number of patents by Indians in respect of major 

industries which might facilitate exports of manufactured 

goods is negligible. 

It is considered that the utilization of foreign 

inventions, by Israeli enterprises would, for all 

practical purposes, be rendered impossible in the 

absence of a national patent system. 

It seems that the existence of such a patent system since 

1924 has made it possible both to build up industries 

utilizing car.temporary technical knowledge protected 

by patents and secret know-how, and to protect the 

fruits of research carried on by local industry and 

its research industries. 

It may further be noted that the liberally granted 

patent protection has facilitated the creation of new 

industries and has in certain cases prevented the 

establishment of a large number of small enterprises 

competing in an exceedingly restricted home market, 

which would have been detrimental to the economy of the­

country. 

Italy is primarily a recipient of foreign inventions. 

Access to foreign inventions is helped by the patent 

system in force in Italy. Access to foreign 

inventions relating to medicines and to processes for 

their production is hindered because such processes 
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and products are not yet patentable in Italy. However, 

the present law is being changed to extend patentability 

to both pharmaceutical processes and their products. 

When these amendments come into force, access to foreign 

inventions in this field will certainly be easier. 

(Translated from Italian) 

'The registration of foreign patents is usually effected 

through local Solicitors. This provides opportunity 

for appropriate contacts with persons likely to be 

interested in utilizing the inventions since quite 

often such Solicitors are the legal representatives 

of such persons. 'I'hus usage of local entrepreneurs, 

either alone or in a2sociation with overseas entrepreneurs 

is facilitated. 

Seen on the international level, our patent system is 

one of the best formulated of the world, and there 

is no likelihood that the right of foreigners will 

not be protected adequately, preventing the introduction 

of foreign technology to Japan. In fact, the 

satisfactory introduction of new foreign technology 

is contributing greatly to the development of 

Japanese industries. 

TJo chemical product or substance obtained by nuclear 

transformation is patentable in Japan. Eut this is true 

in many advanced countries of the world, and since the 

process by which such product or substance is obtained is 

patentable, we believe that the end result is 

approximately the same, unaffected by the lack of 

patentability for such product or substance. 

'I'he Japanese patent system was instituted with due 

consideration taken of the patent system of various 

countries and, furthermore, as it is supported by our 

Patent law which incorporates the spirit of the Union 
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JAPP~ (continued) 

REPUBLIC OF KOREA 

LEBANON 

MADAGASCAR 

of the Paris Convention, there is no ground whatsoever 

that one can state that, by the difference in the 

patent system, introduction of foreign technique is 

either unduly encouraged or discouraged. 

'.r'here were certain countries recipient of technology 

to which not only export of technology from Japan but 

also of merchandise manufactured by new technique 

from Japan met difficulties, due to the lack of a 

patent system or a system to protect the inventions 

of foreigners. Regardless of whether the recipient 

country is .an under-developed country or not, there were 

some instances where the Japanese inventors received 

damages as the recipient countries do not recognize 

the patentability of products or processes which not 

only Japan but most of the countries of the world 

recognize as such. 

Foreign inventions and know-how are considered to be 

imported into this country through the existence of 

a national patent system. Though many foreign 

inventions and know-how might have been introduced to 

Korea under private·or personal contract not through 

the patent system., the patent system has helped both 

parties to invest their properties in this country with 

confidence that their property could be protected 

from misuse by others. 

A great number of the foreign patents are not used in 

Lebanon. The reason for their registration is just to 

guarantee their patent rights. 

'.[he Malagasy Republic is primarily a recipient of foreign 
' inventions and know-how. Patent proprietors have thus 

far operated at their own risk and without any 

guarantee other than the possible support of the 

public authorities in the event of litigation (it should 
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be explained, in this connexion, that there has never 

been any dispute, much less litigation), Moreover, 

the interest of the Malagasy Republic in encouraging 

the greatest possible investment in order to develop 

its economy has done much to h~lp matters. However, 

the recent establishment of the African and Ma.lagasy 

Office, as the result of an international agreement 

which takes into account the provisions of the 

international agreements concerning industrial property: 

will7 in addition to the material advantages which ic 

represents, most certainly facilitate access to foreiGn 

inventions and related lrnow-how through the guaran-+:ees 

which it provides. (Translation from French) 

Because pressure of time has made it impossible to 

compile the requisite data, i-t is impossible to deter,~1ine 

the extent to which Mexico is a recipient of foreign 

inventions and know-how. It may be stated, however, 

that the equality before the law of national and 

foreign inventors facilitates the availability of 

foreign inventions and know-how. (Translation fror.i. 

Spanish). 

Cur country is obviously a recipient of foreign 

inventions. In our country the opinion prevails tnat 

due to the existence of a national patent system, foreigr: 

patentees are more prepared to have their patented 

inventions and the relatecl know-how in this countr~/ 

practised by granting licences and thereby supplying 

that know-how to interested national industries J tl1an ir:. 

case a national pater.t system did not exist. 'Ihe 

patents prevent abuse of the inventions and the 

related know-how by those other than the licencees. 

The exclusion from patentability of chemical products 

as such of methods of medical treatments and of 
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NE'IH.ERL\NDS 
(continued) 

10:EW ZEAL4HD 

NIGERil'. 

1:10LAIID 

SCUTH .A..FRICA 

methods of cultivation and breeding of plant and 

animal varieties> never did exercise a prejudicial 

influence on the access to relevant foreign inventions 

and know-how. 

It is assumed that New Zealand. is primarily a recipient 

of foreign inventions and :mow-how. 'There has been no 

recent study of the patent system in Ne,r Zee.land and 

there is no means of finding out ·what its effect is 

upon the economy of the country. The criticiEm of 

the patent system in general as existing in this country 

has come to the knowledge of the authorities in recent 

years anc7_ it is appreciated that New Zealand should not 

expect to be a recipient of inventive skill from abroad 

without making its contribution, by way of royalties, 

towards -i.;he cost of research and the rewardj_ng of 

inventors. 

'The Nigerian Government is at present actively 

considering the possibility of revising portions of the 

la';.r of Nigeria relating to patents so as to make room 

for the registration of patents for applicants from 

countries other than Great Britain, which; prior to 

the independence of Nigeria had en,joyed automatic 

recognition in Nigerj_a. 

fusiness transactions of Polish persons in the sphere 

of inventions refer in principle to countries in which 

an organized patent system is in existence. On demand 

of countries in which an organized_ patent system does 

not exist, Poland is ready to be helpful in organizing 

such a system. 

It is extremely difficult to evaluate in precise terms 

the manner in which access to foreign inventions and 

know-how has assisted in the industrial d.evelopment of 

the Republic. A former· Chairman of the South African 
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Board of Trade and Insutries in his book "A Quarter of 

a Century of Indvstrial Progress in South Africa,!! 

ho•:,ever; writes as follows: 

!!South Africa may succeed, up to a point, in 

dispensing with foreign capital but what she 

certainly cannot do without, uithout seriously 

retarding her industrial growth, is thos,-::: mature 

skills and techniques ,rhich can only be drawn 

from the more highly industrialized countrtes. t; 

'I'here c:an be no doubt that the existence of a national 

patent system has assisted in the industrialization of 

South Africa, in so far as the engineering, mining and 

certain secondary industries are concerned. 

Even in the absence of published statistics, it can 

be said that Switzerland is a supplier rather than a 

recipient of foreign inventions and know-how. If the 

supply of inventions and know-how to industry in 

under-developed countries has so far been limited, ·this 

is very likely due to the lack of adequate pate:0.t 

protection for foreign inventions in the recipient 

countries. 

In order to encourage the supply of inventions and 

know-how to the under-developed countries, three 

principle kinds of measures should be taken in those 

countries: 

(a) Effective patent protection for foreign :[.r;,:entions; 

(b) Effective protection of foreigri capital 

investments, including the transfer of real !lee 

profits in the fo:tu of iiitcres~, c",ivic1 eL~.s c,i 

royalties to crecl.i·~ors; 

(c) A genuine guarantee that, in ct.e event of tr:e 

nationalization of property, rights or interest3 

belonging to foreic;n suppliers, adequu.te a:r,c1 

effective compensation woulc1. be ,:;rantcJ and 

transferred to the foreign mmers, 
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S\Il'IZF.RIJ,IJD 
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l, contin.1:.eclJ 

U1HTED KIKG:CCU OF 
GREAT' BRITAIN AND 
NOR'.I'HERlJ IBELM"'D 

In order to explain and justify these suggestions, it 

is sufficiE:nt to reca_l that in both Europe and the 

United States of America the great industrial and 

commercial development of the nineteenth century was 

not hindered but rather helped by the adoption of laws 

on patent protection, and that the absence in those 

countries of any tendency to nationalize private 

unclertakings or to restrict the transfer of foreign 

capital encouraged the investment of foreign capital and 

consequently made measures such as those referred to 

under (b) and (c) above superfluous. (Translation from 

French) 

Rather more than half the applications for United 

Kingdom patents now come from abroad. A large number 

of United Kingdom inventors seek patents overseas. 

'I'his country falls, therfore, in a sense, into both 

categories A and B.Y 
From very early days the British Law recognized the 

advantages to the economy in making known, and exploiting, 

new inventions in the country. It has encouraged 

foreigners as well as its own nationals to do so. 'I'he 

following is a quotation from the second interim 

report of the Committee on Patents and Designs (1944): 

!!The Patent law of the United Kingdom originated 
in the Statute of Monopolies, enacted in 1624 
(21 Jani, c.3). The Statute had as its object 
the suppression of monopolies, which before that 
date were conferred by the Sovereign as a 
convenient means of raising revenue. These monopolies 
related for the most part to every day necessities, 
devoid of novelty or invention. 'I'he Statute in 
general terms declared monopolies, grants and 
letters patent for the sole buying, selling or 

1/ See Part F of the Questionnaire (Annex B). 

I . .. 
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using of anything within the realm to be contrary to 
law, but Section 6 excluded patents for im-entions 
from that general prescription in the following terms: 

11 Provided also that any declaration before we:itioned 
shall not exteud to any letters patent and grants of 
privilege for the t 3rm of fourteen years or under, 
hereafter to be mRde, of the sole working or n:aking 
of any n:anner of new manufact1J.res within this realm 
to the true and first inventor and inventors of such 
manufactures, which others at the time of making such 
letters patent and grants shall not use, so as also 
they be not contrary to the law, nor mischievous to 
the State, by raising prices of commodities at home, 
or hurt of trade, or generally inconvenient; the said 
fourteen years to be accounted from the date of the 
first letters patent or grants of such privilege 
hereafter to be made, but that the same shall be of 
such force as they should be if this Act had never 
been made, ar.d of none other. 

11 The theory upon which the patent system is 1::ased is 
that the opportunity of acquiring exclusive rights in 
an invention stimulates technical progress, mainly in 
four ways: first, that it encourages research and 
invention; second, that it in~1ces an inventor to 
disclose his discoveries, instead of keeping them as 
a trade secret; third, that it offers a reward for the 
expense of developing inventions to the stage which 
they are commercially practicable; and fourth, that 
it provides an induceoent to invest capital in ne,, 
lines of production which might not appear profitable 
if many competing producers embarked on the□ 
simultaneously. 'I'he history of industrial developr:ent 
seems on the whole to have justified this theory.i: 

It is almost certainly true that these ad1G.ntages outweigh 

the disadvantages inherent in granting monopolies and they 

apply to a country which falls into category AY as ,,-ell 

as to one in category B.Y 
'I'he United States is prirmrily a supplier of inventions 

and know-how to otber countries •••• .An::erican enterprises 

y See Fart F of the Questionnaire (Annex B). 
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l"NITED S'rA':i'ES 
OF J.1/iERICA 
(continued) 

have large numbers of licensing arrangemer:.ts with foreigr.. 

firms all over the world. Because of the extensiveness of 

'Jnit<cd States supply of inventions and knmt-how to less 

developed countries and the fact that the supply is 

effected essentially through priv~te arraLgeme~ts, the 

~nited States Governrr::ent does r:.ot maintain data tha~ w0uld 

enab,le us to :r;articuJ_arize in answering this question. 

Certain general statements, however: can be made. 

Private investrr::ent from industrially highly developed 

countries is a significant factor in accelerating 

industrialization in less developed countries. One element 

that is considered by a potential investor with res:r;ect to 

an investrr:ent involving a patent licensing agreement for 

productior. in a particular country, is the n:atter of 

effective patent protection in that country. 'Theoretically, 

a _country could have free access to all of the technology 

embodied in patents without n:aintaining a patent system. 

Oft~n the inforrr:ation disclosed in patents is not 

sufficient, however: to be of much utility to the 

potential user. He needs to have the related technology 

to "workn the patent. Since patent licences today usually 

involve con.:mitrr::ents for the provision of technical 

assistance} the licensee obtains ~uch more th~n naked 

patent rights. The local econoll'.iy benefits by the 

acquisition through the agreen:ent of valu2.ble industrial 

technig_ues and know-how. In addition} dollar costs arising 

from royalty payrr:ents to United States firms are often :nore 

than offset ty earnings of foreign excharjge from increased 

exports or savings of exchange due to the availability frorr:: 

dorr:estic sources of a product or service previously 

j_mported. '.I.bis j_s not to say, however} that a foreign 

investrr:ent project imr.)lving a patent licensing arrangerr.ent 

in a less developed country is always beneficial to the 
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less developed country. Jn the one har:dJ it iray :i:e:=m that 

a rarticular less develo:red country n:2.y be giving ,1p 

cheaper iILrorts ar:c. Jiay be diverting sorre of its 8ccnorJic 

resources from other actiYities in uhich it m:i.gct be n:ore 

efficiently engaged. Cn the other hand, the project u:2.y 

contribute in one way or another to general econcwic 

develoi:;ment and broadening of the i:.::dustrial base in the 

less developed country. 'Ib.ese are factors which the le.ss 

develo:r:;ed country must ·weigh in arriving at decisions on 

an investm~nt project involving a patent licensing 

arrangement. 

Patent protection is also generally regarded 2.'3 an 

important factor in fostering doa:estic inventions, in the.t 

it increases incentive for ir.ventirig. It is ;;;artisulc1rly 

im:rortant to recognize the role of J.=E,tents in enc-:nragint; 

investILent in research ~JrogralI!res •;i-:::Lch are ofter, very 

costly. 

Flirther, ratents assist agricultural sountries to 

h1dustrialize. Historically the rater::t s;rste:r.:s :if :rest of 

the highly industrialized countries date back to the 0arly 

19th century and before. For exaxrle, the ::'Di tee: States 

enacted its first i:;s.tent law in 179c. 'Ihus these l2.ws 

generally pre-dated the great su:cge of i1,du,,;ti·iali:;:atior:. 

that took place in the 19th century. /, .. --:.. tl::oligh ,1C' fir:.r; 

conclusions can 1::e dra,,r:; th2.t the l:'.iG:Lly ir:;c.ustri2,lizec:. 

countries have rrad.e rapid techr:;ica:::.. -,;-r.-·y;r,:o:::s cecause they 

have had r:atent lavs for a long tirre J -:,r t:na·c tbei:: 

progress would ha-ve beeE s::..ml'er with cut :C'2,te1:.1t 12.,.·s} the 

illiplication is that the pr0tectio:~ o:~' inve::itic;r:3 cas been 

a significant factor in their rapid ncd fR~-reachi~s 

industrial grm,th. 
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Annex J 

SYNOFTIC 'l1 rnLE OF' MA.JOE FRUv:C0IONC OF E/rE?'1T 
LECrISL'\T:CON IN SELECTED C;CrN'I·:tUES 

Prefatory Note 

This table incorporates a survey of national patent legislation prerared by 

the International Bureau for the Protection of Industrial Property; where 

appropriate, information supplied by Governments in response to the questicnnQire 

circulated by the Secretary-General (annex B) has been inserted, 

The table covers patent legislation in the follcwing thirty-four countries: 

Africa -----

Asia 

Ghana,. I.jberia, Morocco, Nigeria, Tanganyika, Tunisia and 

the United Arab Republic. 

India, Iran, Japan, Pakistan and the Philippines. 

Europe and the Middle East 

Czechoslovakia, France, :B,ederal Repurlic of Germany, Israel, Italy, 

Lebanon, Netherlands, Spain, Sveden, Switzerland, Turkey, United 

Kingdom of Great Britain and Northern Ireland. a.nd the Unir:r. ,~f Soviet 

Socialist Republics. 

North America 

Canada and the United States of A1nerica. 

South and Central ftmerica 

Argentina, Brazil, Chile, Colcmtia, Mexico, Peru and ·Jene:mel2.. 

The table does not include countries whict have no n2.tional patent 

legislation (see e.g. Indonesia, Sudan, chapter II (2) (F) alove). 

Not included in the table, moreover, are any of the fo1lmring fourteen 

countries, members of tbe rifrican and Malagasy Union for the Protection of 

Industrial Property, namely: Cameroon, Central African Hepul:lic, Chad, Congo 

(Brazzaville), Dahomey, Gabon, Ivory Coast, Mc.dagascar, l\~auritanic1 .. :hger, :'1u3.r::da,. 

Senegal, Togo,, Upper Volta. These countries have not in the rc.st tad sep2.r;;;.te 

I . .. 
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national patent legislation. Prior to their independence: they gave recognition 

to French patents. The patent law of these countries is being governed now by 

the .African and Malagasy Industrial Property Convention which is in effect as 

frcn: l January 1964. The Convention provides for uniform paten~ legislation, 

the centralization of administrative procedures in a regional office, the grant 

of national treatment to foreign patent applicants, and adherence by the 

signatory parties to the Paris Convention. So far, the following countries have 

adhered to the Faris Union: Central African Republic, Chad, Congo (Brazzaville), 

Ivory Coast, Madagascar, Senegal and Upper Volta. (For a more detailed discussion 

of the Afro-Malagasy Accord, see above, chapter II (1) (B).) 



SYNOPTIC TABLE OF M\JOR POOV!SIONS OF PATENT LEGISLATION IN SELECTED COUNTRI~ 

Country 

AroElll'IHA 

BRAZIL 

1. 
Off1 cie.J. title and 

date of current 
patent lav and 

atione 

Patent Lav of 1864 es 
amended to 1957. 

Industrial Proporty Lav 
(Der:rne Lav No. 7903) of 
1945 aa Mll!tnded 1n 1945 
llnd 1961. 

2. 
Patentable eubject matter 

Independent patents of invention are 
gl'fmted for nev discoveries and 1nven· 
ti one in a.11 classes of iruiuetry, 
specifically defined as new industrial 
products I nev means, and the new 
application of k;no-,m r:iee.na for obtain• 
1ne en industrial result or product. 
Patents of a.:id.ition are granted for 
improvelll(lnte on alreaccy patented 
inv1mtione. Importation or Revalida· 
tion patents are granted for inven• 
tions already patented 1n another 
co.mtry, and muBt 'he bas9d upon the 
first foreign patent issued. No 
patent will be granted if the inven­
tion was publicly known anyvhere 
bofon- application to such an extent 
that 1t could be worked. 
Not patentabl&: pbarmaceuticeJ. 
co!'!!.pOai tiona, fttlbncial schellll!)8, 
theoretical discoveries or inventions 
having no ind1.1etrial. applic.e.tion and 
inTention.e contrary to l.e.v or public 
morale. 

AAJ rur<,( 1nvt1ntlon auer-ept:lble of in~ 
duetrial. utUhation cau be pateuted. 
An 1nvent1on ie considtired new ;_r it. 
}Jae not bean deposited, petented or 
publlcly Ufted in B:nu .. 11 end if it 
has not been described in publications 
in 1mch a manner t.hat it might be 
?'3Al1u,d. A.lFo nt1v an the 1nventiollfl 
vhkh up to cm, year b>J! ore the filing 
of the applice.tiou in Brazil have not 
been, abroad, pa.tented or described 
in publlcatiollb 1n auch a me.onet· toot 
they nctg!lt be n&.J.lted. 
Not patentabl~: !nv1mtions contu1,cy 
tv law-, mon:.J.s, health, public 
atuety; aubste.oLee or food products, 
all k1nt\s of !Dl!ldicim.1, producte 
obtained by cho'llic e.l mee.nG or proctiea 
(nev pn:,~easee for the .canufactUN of 
such subet.nncea, pro<!ucta or lmteriala 
are pat&utable), theoretlcel ideas, 
ju.xte.poei tion of knovn or&an.e, i.,re 
chant!;e of form, proport1•1ffl, d!.meue1ons 
or ?D6t.<:1riale (un.leee nev techn1Cfl.l 
effect11 are arhteved), c0lllll6r<'1al and 
financial 11y•teDlll; epecule.t.lon vr 
pn.yagti.nde. plane• 

3. 
EY.tU!l.ina.t1on by 
Patent Office 

Examination as to fo::nnal 
requirements and novelty, 
Rxamination as to novelty 
Yi th search only through 
prior domBatlc paten cs. 
Inventions relating to 
military and petroleUJll 
must be refarred to the 
resr,ecttve departments 
bef'o:re the Patent Of'f1ce 
exan>.ination. 

E7,e..adnat1on e.e to fol'Wll 
requlreD6nte (legal 
aspect) and technical 
examination regarding 
novelty- and sni tab 111 ty 
for 1ndu:tt..ria.l utiliu1.­
tion. 

4. 
Duration of patent 

5. 
Adherence to 
international 

cc!:1~~1ol!~ 
For independent patente, CoLven.tion of Monte­
five, ten or fifteen yeara vldeo of 1839 ( since 
from date of gre.nt. A cors:lencemant) 
fifteen year patent is 
granted only- i'or inven-
tions considered by the 
Commissioner to be of 
outstanding importance. 
For patents of addition, 
the unexpired term. of 
tJ1e IDElin patent but not 
more than ton years. 
For importation patents 
the unexpirad. term of 
the bade foreign 
patent but not more than 
ten ,-an. 

Fifteen years from grru:it 
of pa tent. Ext.ens ion of 
five years poaeible in 
nat1ona] interest.. 

Paris convention 
(7th July 1&14). 
Convention of Buenoe 
Aires of 1910 (9th 
November 1914). 

ij ~"'J'ef'f.luc~ J.• rnad,o to t..h• fol1ov1nf( <"h.!t.pten 1n U•• Re-por't dee.11116 vlth thf> Tarlou11 abn• ite~: IteJ1111 2, 3 and -4 - Part One, 
CMr,tAr l; lt..!!!:n.o 5 llJld 6 - Part.. ao-,Ch.l.pter II; ltew. 7 a.M 8 - Part. 01:le, Chapt.r III. 

'd Th• dt1-te tu bn:i.dtet111 1r.d.lcat:.e11 U-,e dat,11 of e.dJ:,ennre. 

6. 
Treatllll!!Jnt of 

foreign 
nationals 

National treatlr.ent. 
Foreign filing priority 
under conventions re~ 
farred to in 5. A 
domestic agent Dll.lBt be 
appointed by an appli­
cant :residing abroad. 

National treatnwnt. 
Fo:reii gn filing priority 
wider <''JllVentione 
mentioned !n 5. 

7. 
Bequiremea.te for wol'ldng of 

patents; sanctions for 
non•working 

Patents nru.st be worked within two 
yea.re from the date of grant, and 
thereafter working must not be 
interrupted for two years, except 
in special. circumstances. An:;, 
interested pi;rson may apply for 
revocation of the pa.tent for non~ 
working. No provision for ccm­
puleory licencing. 

If the inv-sntion ia not e:x:ploited :l n 
Brazil durtng two _years after grant 
of patent, or it u.se ~s d!econtinued 
for two yeera, viti:out good ~a.son, 
patentee nru.st grant lic-ences to eny 
applicant. The Director of Patent 
Offi<e v:111 decide. If an invention 
has not been worked 1n Brazil for 
three consecutive yearP., vithout 
e:x('use, e.1J.y interested pa.~y may 
apply for revocation. 

8. 
Otbe:r cases in which 
patents are subject 

to public use 

Patents may be expropriated 
in national interest with 
compeoaation to owner. A 
cowmt ttee tnB.kee an appra1£lal 
end the expropriation is by 
en act of tl;e Govel'IllllElnt. A 
di se.greement vi th tbe ap­
prai8e.J. is decided by the 
courts. 



Cowi.try 

C!!IU 

CCLOMBIA 

l. 
Official. title and 

date oi' current 
t,atent lav and 

re at1ons 

Patent Act, 1952 (S,R. 
1952, Ch,203) Patent' 
Rules, 1948-1959 

Induatrlal Propert;r l.,aY 
of 1925; ee amended to 
1946 

Patent I.Av of 1925, 
6.lllended 1931, 

2, 
Patentable subject matter 

A1r3 ne-w and useful art, process, 
machine, me.nu.facture, compoeltioa of 
matter or im:proveD.lflnt thereon may be 
patented, No patent will be granted, 
if th~ 1.nnntions are del!cribed in 
11.Il.Y :pa.tent or publication 1D e.ny 
countr.r, or in public uea in CNl&dn, 
more than two ye&n1 befon appUcatio:.i 
in CanadA. If application hu been 
made for a patent in another countq, 
tho application in. Canada mu.et be 
filed el th6r vi thin one yoar from 
tho foreign filing or before the 
fonign patent is iesued, 
Not pat,r,ntable: innntions hnTing an 
illega]. obJect and mfln scientific 
principles and abstract theories; 
prod.ucte: nede by chemical processes 
And intended to be ueed for the 
preparation ot food and medicine 
(proceeeee for m.kine euch producte 
IU'9 patentable}. 

Any new e.nd useful invention capable 
of 1nrlustr1e.l application; comh1ne.-
t1 one end nw processes and new 1Dt­
provemente producillg supe:rior result.a. 
Patente are aleo granted on the 
basis of foreign patents. An inTen­
tion le not nonl and ce.nnot be 
patented 1f it bas been eu:ff1c1entl,­
publ1cly known in Chile or eleewhore 
befor& the data of application. 
Not natontable: mitdicinee, phar­
maceutical products, foods, beverages, 
financial schemes, theoretical 1M•n­
t1one end 1:cventions contrary to 
public ord.r, 

!few diecoveriee, inventiows, im• 
provemente 1n indU8tr:1.al :machinery, 
new indw,trtal products, and now 
method.a, or appllce.tion o:f •thoda, 
resulting in Industrial. products. 
Confirmation patents on the be.els 
of foreign. patents a.re e.leo granted. 
InT&nt ion is not novel if eu.ffi­
ciently known 1n Colombia or elee­
vhere so that it cllD. b• carried 
out. Foreign pat.r1te ue.y be con­
firmed or nn.11d.e.ted at any time 
if invention has not ;ret been taed 
or me.de public in the country. 
Not pa ten table: 1nnnt1one 
contre..r,- to public hnl th, se.fat,­
or m::lrale, and natural materials 
of foreign or doaetlc origin. 
Medicinee, pharmac•utical pr.­
pa.rations, food.e a.nd bevere.gH 
mAY be eubjects of pe.tent.e Ollly 
after examination b;r a qual.1.fied 
Commieeion. 

Y Th• dAto in brackets indicates the d&te of adherence, 

J. 
R:mminv.t1on by 
Patent O!fice 

4. 
Duration of patent 

5-
AdheNnco to 
international. 

co::::onJ/ 

Appllce.tiona e.re eX8J'ldned Seventeen yoare from grant. Parle Convention 
aa to fonJBJ. matters, (let September 1923) 
novelty am innntlve-
nees. 

A:fter thirty days from 
publ1cat1on in the 
~ow Jou.rnal ec.d in 
a nevepaper, applicati0ll8 
are n,fen-.d to an ex­
Slniner, who is not neces­
sarily an official of the 
Patent Office. 

Application e:mm.tned ae 
to form ud publhlhed. 
1n the official. journal, 
,ri th oppoei tio• period 
of th1rt7 day1 during 
vh1ch prln.te parties 
_.,. oppoa• the grant 
of the patent. 

l'i'Ye, ten or fifteen 
:•are from. th• date of 
grant, end IDl!l¥ be ex­
t.nded from one of ti. 
lover t.rma to om of 
the higher. Ill excep­
tional c&IIH, 11111 ted 
to neid.Nth, the 1n1-
t1a.l or utend~ ten; 
m&.y be twnt1 years. 
Patenta of a4d1 tion 
expire vi th nain 
patent. Vlwn a 
patent 1e baell!>Cl \lp0D 

a foreign pe:teut, ti. 
term is the uu.xpind 
torm. ot tti. firet 
granted foreign po.ten~. 

Pat.nta an f1ret granted 
tor a ter,a ot ten ,-eara 
from date of grant. v1th 
be poeeible e:rtouiou 
ot fl 'H ,-are each. CoD.­
firution pat.Rte ezpin 
vith buic foreign 
pa.tent. 

ConYe:o.tion of 
Can.cu of 1911 
Yith Bol1T1•,· 
:Ecuador, Peru, 
and Venezuel• 
(1913). 
Rec1proe&l aere•­
me.nts Yith J'rance 
(1901). 

6. 
Troatmnt of 

foreign 
national.a 

Rational. treot.nt. 
Fonisn tiling priority 
under Parle Convention, 
and othn reciprocal 
agree1n1nt11. 

Rational tnatant. 

7. 
Requlr-.mnte for vori:ill8 of 

patente; 11a.nctione for 
non-vork!.na 

Compuleor,- l1cenc1ne may be ordend 
by the Comnleeioner e..1'ter the expi­
ration of three ,rear• in the !ollov­
ing conditions: it Invention le not 
vorbd cot11mrc1.al.ly in Gan.ada; if 
vor!l'.1.ng 11 hindered by importation; 
1f delDtllld for pe.tent.d article 111 
not reaaonably met; if development 
of ccmo:Drclal or induetrlal acti­
vity in Ce.Dada 1a prejudiced by 
refusal to grant licencee on reason­
able terms or by conditions attacb•d. 
If licences an 1nauffic1-.o.t, ti. 
patent may be Ord.end NTO.lced, 
subject to ti. cond1t1ona of tm3 
treaty or convmtion. 

8. 
Other Cll.8e8 in Yhich 
patent■ an eubjoct 

to :pul,l1c UM 

In th• case of a patented 
tn·.-ention intended for or 
capable of being u.aed 1n 
the preparation or tood 
or medicine, the Comm.ieeionar 
ill nqui:r.d, unlese theN 
1e tood naeon. to tta coutre.r;y 
to grant to &IQ' pen:on appi,­
ing for the ea. e. licen.oe 
limited to the preparatim 
of tood or Jmdicine, The c::• ?r~!i:~~°t-pe~od 
thie c&H, 



Country 
1. 

Official titlo and 
dat• of cUlT•nt 
patent le.v Md 

e.tioatJ 

2. 
P&tentabl• aubJ•ct matter 

CZXCBDSLOVI.JITA Law of 5th Jul,- 1957 re- InTentione au.ecoptibl• of 1nduetr1e.l 
lating to In't'«mtione, Dil!I- application, Th• '"°lut1ea c,f a 
cOTeriee and lmpro..-e:ment tecba1cal problem. ta consid•nd an 
SUB5est1on.e; Governmental 1nnntion if it 1• nn or repre ■-nta 

Order of 2nd A~at 1957 a techll1cal ad.Tue•. No patent ia 
relo.ting to lDTentiona; granted if the !mention ill e.J.ne.d.J" 
Governmental Order of 2nd known in C:r.echoelov&kia. or abroe.d, 
August 1957 relating to or ba.e been operat•d, exhibited or 
DiscOTeries; Governmental prHe:a.ted to the public. 

.,.,.,,.,, 
RKPUBI.IC OJ 
GZRMUY 

J'RAllc:I 

Ord111r of 2nd August 19'7 Not patentable: food product•, 
relating to I~rove111ent llt9dicanuJnts and 11ub8tan~•e 
Sv.ggestiona; produced ch.nlically (but procoesee 
V&rioue .11rect1Tee iaeued for the production of au.ch 
by the Prel!lident or the products or aub•tanc•• are 
Office for Patent■ ~ patfll•tabb); now n»thode of 
lnTent1one, and b1 the nwd.ical. tn.,tlant and pNYe•t1oa 
Ministries of Health, ot d1seaa.; new Tar1et1H of 
Agr1cuJ.ture and roreetr;r. ••ed.9 and l).lu.ta e.nd ..v e.n1-.J. 

Patent Lav, u amnd.ed 
ill 1961; The Lav oa 
Utility ~11!1 1 u 
e.mnd.ed in 1961, Pat.nt 
Of1'1c• Regul.ationa, u 
Uli9nded in 1961;, RulH 
on Pate11.t Appl1catiou, 
1945; Lav on fHl!I of 
the P&t.nt Offi~ e.nd 
P'!l.t8nt Court, •• amen­
dd in 1961; Lav on 
Emplo,-eea' l.a'rentiona, 
1957; Ord.eN tor the 
application or the 
Eutployeee' lDTentioaa 
Act, 1957. 

Pat.nta Act of 5 Jul,­
lb44, u &rtiHlded; &rticl•• 
L 6o3 and 604 o! tile 
Public P.HJ. tA CO,.e J wbieb, 
H .-i.ded b7 the Ord.er 
of Ii. Febnuu-1 19'9, 1A­
at1 tute .. Special. P&t.Q.te 
tor Nl!odiCllNatG,.. V&?iaua 
dacr-•. 

br.eda. 

Pa:tente and pe.tent■ of addition an 
granted for nn inT•it.tiona vhioh 
pel'llit indu■trial utilbaticm.. 
Util1 t1 mode la an ng1•t.nd. Yi th 
eon.m.ination •• to n0T•lt1. 
Bot pat-u.table: 1unnt10IUI the 
utilization of which would be 
coatrary to lav or public aoreJ.•; 
i:aYentiOILII cf articl.H or food 
&nd t&•t.; •41cix:.H; 11ub11tance■, 
vhich e.n produced b7 cheidcal 
proc•••e•, 1.neoter u the im•a­
tiou do not cO!lcern • apecif'ic 
proeeH tor the pnpan.t1o• 
thereof. 

Ineation of 11ft' illduatri&l. product■; 
ilffn.tioa or • .., •thoda, or aev •J­
plica.tioa of bowa .. thOUI, for ob­
t.e.inias &a UdU#t.ri&l nll\ll t or 
Jroduct. Pat.ate of e.4d1 t1011. are 
&leo gnat.d. 
lot pat.at.a.blot pn.nacwticale 
an not pal:Aat&ble Wider the 
A.et or 5 Jul,Y 1844, which ..Uow• 
01U.J" the pNCeH•• or ~ ot 
produetioa to be prol:Act.d, but 
t.ue1 •1 H the •ul>Ject of 
... pedal pate•t■ fer .. ..uoamllta". 
11-aci&l •GA•-• ■a4 coalt1-t1ou, 
&Ad. iln'-.tlo.a eoatraJ7 to l",lbl1o 
or4er, -ral.1 ts or i..w, are lib• 
YiH aot pat.at.able. 

ij Tho date 1a bracln,tn 1J:id1ca~ ... U. t.a:\.eo or ad.Mr.ac.ao, 

3-
Exuunat:f oa b7 
Pat.nt Oftico 

4. 
Du.ratio• of patent 

5. 
Adh•r.11.ce to 
1nt•ni.e.t1ouJ. 

co:!:~1~ 

6. 
'l'r.o.tm.ea.t o'r 

foreign. 
na.t1onal8 

Jaa:mi.nat1ca &a to nOYelt;r. :FifiHa 7ean trom dat. Part• Co».nntion (5th B&tionel. trea.taant on 

Examination a.■ to 
'W't'elt,-. 

Bo oD.lldutiau to 
:ac>'Hlt:,-, u:eeJt ,rbtlre 
apeci&l pat.lite tor 
mdice.mentc an 
COJlQ9:nl-.d, 

of appl1catioa. Octo~r 1919). tho bal!ie of nctprocit7. 

Kighte•• T•an from. 
date of eppl1eat1on. 
Utili t¥ BOdol pa:tcoab 
are gnmted for thrH ,..u. t'rom th• da.y­
tollowins the date of 
a:vplication, aad a.a 
extenaloa ot thrM 
Jll)N 7.a.ra _,- be 
gl"U.tod 1:.pon applica­
tion ead ~•t or 
r .... 

Par1• Co:n:n•tion (let 
...,, 1903) lluropo&n 
ConTentioa on PaW:a.t 
AppUoa:tiou ot 1953 
(17th ... , 1955); 
Xuropeu Co11nat1on 
on Patent C1AH1fica­
tioa of 1954 (28th 
Roffllber 1955). 

Fonigie !1111118 priority 
under Paria Con·nntlon. 

Jl&tional. u,,&tant, 
J'oroign filins 
pr1or1t7 under Parh 
Convention. Foreign 
a.pplicutte: 11m■t be 
repNHD.ted b7 a 
o.ra.n lav,-er or 
pat.nt attorni,T. 

Part• corr-uoa (1th ktieuJ. trn:taeat. 
J'lllr 1884). :muro:,oai :roreig11. rili-s prier1t7 
Coaveat1oa cm. Formal- uadsr P&.rie Cm.Teatioa 
1t1 .. of Pat.eat A:,- u4 otUr reciproca.l 
pl.icatiou, .l.9'3 (18th arrugoaaa\■• 
J•••••nl9(,e). ll=>-
:,.aa CotlT•t1oa u 
Patftt Clue1f1cat1oa, 
1954 (JulJ" 1955). 
Agro•••t n Ute In-
teniatieul Patu.t 

~;1(6: :~~~' 

7. 
R•qu1NJDOnt8 fo-: working of 

pat.nta; sa.nctiQl:UI for 
non-vorh:1D8 

SH coluaa 8. 

I.a,. :,at.•t aot- •ttectifllr utilic.d 
tor tllNe ,-.ra -, be thct eub Jeot 
of UL applioa:Uu fer ~11or., 
lic•:ace. The cond1tiM1s under 
vhich the 11c•nce 1• granted an 
fixed b7 the court. VorkiDg 
11118t .at be diacOAti.auod for 
thn• wcceH1T• ,ee.ra, 1a 1tbich 
CHO it _, " •ub.,oet to coa­
JN,lJi.t:rt"T 11a.nc•. 

8. 
Other ca•H in "Vh1ch 
patentfl are eubject 

to public UH 

h]llo1 t.at1on in the 11ubl1c 
1n:tenst ( for en:m.ph, 
natioul defona.-). If 
no &.gNen,nt ngard1ag 
Nlll\Ulltra.tion. 1a N&eM'd, 
the court 4-ei~a th11 
1eaue. 

It worldDS 1• ot po.\lic 
1.D:tenet, compul.aor, 
licenc•, aad poH1bl,Y" 
HTOMtiOS. R,n-ocatio• 
by hder&l P-.tant Court 
two :J110l'a after gnat or 
colllpUlaor, 11ca.ce 1a 
poe11ibl• it tJie illvoatica 
1• exeludnl;r or •1-lJ 
upl•1t.4 oute14• Gena.a;r 
ad if coapuleor.1 11ceaoe 
doee not euff1e1eatl,Y' ••t 
th• pUblic tater.st. ,re. 
ue of tae iff-tion b7 
order ot sne:n:iae:at ill the 
iat.re■t of public welfare 
or mocur1t1. Appeal. to 
:reteral Adstiaietratin 
Court poaaible. 

Spe•ial ltceae-■ •1 b• 
graaWd it phe.rllacwticala 
trhich are protect.d b7 
apecial. pateata for 1ned1ca.• 
meat• 1 or tM r....rvdu.,;Uoa 
pl'OIM■M• ror vh1r;h u-. 
pat•:ate-1 ,, .• br ti.• 1844 Act, 
ai.. supplied in insurrtdent 
quant1tie-P or at exotbtt.Nlt 
pr:1.c.e or an 4-ficient b. 
qWU.it:,. Licence• -., be 
graated. for the b•••f1 t of 
the State :tn reA;pect or 
pe.t~t■ affectillg utio-1 
tereae, w1~.h a.r. aJ..,, 
l1abl• to ..xpropr1at1oa 
agaiaat CO'apena& t1 OD., 



COUitry 

Gl!AllA 

INDIA 

l, 
Oftic1al ti tlio alld 

d.at• of cttrNnt 
pat.at la'tl' e.nd 

N t10ta 

I-at.111.te R•g1etrat1o• 
Ordba:ace, Ch.Apter 
179 ( came into force 
on let January 1925, 
with T&rious aubee• 
quent W!ll!:lndm.e:nte). 

The Patente: and Designa 
Act, 1911, aa amended to 
19;6. Pa.tents end l>9• 
eigna Ru.las, 1933, ae 
am!tnd.ed to 194.7. Secret 
Pe.tent Ihtles 1933. 

The :Ree:ietrat1on of Trade 
Marks a:od Patanta Act, 
1931. Regul&t10IU!I for 
the applica.tion of the 
Act, 1958. 

2. 
Pat.a.table eubJ•ct m.t~r 

The only pattm.t protection available­
is by !Mans. of the re51etn.tion in 
Ghana of a Un! ted K1n,gd0i1t. patent, 
which mu.et take- place '11'1 thln t.hree 
yea.re of date of grant of the United 
K1nsd.cm _patl'nt. 

Any manner of nev 111Lnu:facture nr 
ilD.proTement of alleged 1DTent1on; 
an 1nT&nt1on should l'(lault 'from 
invent in in,genui t;r and abould be 
nOTel and useful and not contrary 
to law or morality, 
Not patent~blet inventions nlat• 
Ing to atomic energy, 

3, 
J:x.e,aiJaation by 
Pattint Offic. 

ham1.r..at10ll oni, a" to 
ton. 

4. 
Duntioa or pat•at. 

Ghana patenta expire vlth 
United Dnsd,cu patenta 
(1.e, e!:rteen 1ears). If 

United Kingdom patent le 
ertended, a correepond.• 
1ng extemlon la obU\in• 
able in Ghana. 

Appl!catione a.re tUa-:a- Sirt.een 1eara from date 
inad as to form., nOTelty of application. 
e.nd general compliance 
with Patent Act and Rulee. 

Aey discovery or new lnnntion, h&m.1nat10ll e.s to J'iye I ten, fifteen or 
t.vent:, ,rean I at tho 
requeet of tbe ilrre-ntor, 
but not exceeding the 
term. of a correepond­
ine foreign patent. 

Not patent&ble: ere di t or form only. 
f:ln&ncial piima or comb1Dat1ona; 
1m-ent1ons contn.ey to public policy, 
lllOral.s or public health; pharmaceutic&l 
formul.a• and compound.II (hoveTer, 
pharmaceutlc&l proceHH -, be 
pat.onted). 

!/ The date 1n brackete 1nd.1catee the date of dhennce. 

5. 
.&dur.a.c• to 
iaterutles&l 

cO:!:::onJ/ 

None other than cer­
tain reciprocal ar­
rangeaent• vi th the 
United 11Ill¢.om and 
l!IOlll& or th• COlllllOU• 
ve&lth countries. 

Parle Convention 
(16th Deee-r 1959) 

6. 
TNatmHt or 

rordg11. 
natioula 

Th• on]J roreignen YhO 
ea.o. obtain p:rot.ction 1n 
Ghana are tboee Yho COIII• 
ply wl th the procedu.Ne 
in ColW!lll 2, 

!rational. treatml!lnt. 
Tnln liOlltha foreign 
filtn.g: priori t;r 19 
prOTided on a reolpro­
cal bash under arrange­
ment• referred to in 
Colwm. 5. 

lle.tional tnat..nt baaed 
on rec1proc1 ty. The ap­
plicant J11W1t elect doll:1.­
ciled 1n Iran. l!'orelgn 
filing priori t;r under 
Parle eom,,ention. 

1, 
Requ!rean.ta for wortira •f 

pat.at•; ... 01.10.. tor 
Jloa•YOr'kia,g 

lfo proy1a1on for obta1n1ne a compul-. 
aory licence &ea,lnat a n,a!atration 
1n G~ of a United ~ingdolll patent. 

At anyth11e after the e::cpiration of 
three ,-ee.re froa the 4•te or the 
HU1ng of a patent Ul,J" peraon 1.n­
tereated ma;r apply to the Controller 
for a llo•ance under th8 patent upon 
the ground th&t the patented inven­
tion h&s not been colllnl!reial.ly worked 
to the tull~et e:z:tent that 1e reuon• 
abl,T pr&cticable; •r that the demnd 
for the pctented 11.l'ticle in India i& 
not biting met to .a at;&quate extent 
or on reumable t.l'll6J or that 'by 
Nuon of nfua&l of the patentee 
to grant a licence ou :reesonabh 
t.e:nM, the erf:t ei,ipnt vorklng in 
IruUa or IIZlJ" other pitt9nted 1nnn­
t1on 1• untairJ.r prejudiced or a 
•rket for expor,; of the- patented 
article •nu.factured 1n the country 
is not beillS wppllod. 

When the inTtmtion bu oot been 
worked within fl Te 7"'ar& from the 
elate or iHue of' the patent, ¼111 
Court -, , l'n the application of 
an interested pen.on, declare the 
patent nu.l.l and TOid. 

8. 
Other CMH :la wh1cJt 
pateata &N au.b,3 .. t 

to public UH ' 

On appl1eat1on b;r a.nJ' 
peroon alleging hi• 1.n­
tereat to b• pre,1ud1c1all;r 
Affected, a DiT1B1onal 
Court of tll.e 8upnme Court 
halo apecial ponre to 1"" oke 
certlficatH or reg1etrat1on 
1n Ghana, on aey of the 
grounds upon 1rhich the United 
Kingdom patent might be re­
voked (for which e&e ~ 
belw)., 

The Central Oon:m.ent -.,­
Nke uee of, or H:plo1t, anJ'" 
tnnntlon for the eerrioe ot 
the GoTernnwnt on te:nu to be 
agreed. 
Where the 08ntNl. Oonrme-nt 
1" eathf"i&d that 1 t 1e e-:i:­
ped:tent or neeeeear;r in the 
publie 1ntert,et that 1, licence 
lm<Llr a ~tent ebou.ld be 
granted, it might place a 
notice to tb!a e.rteot in the 
Offield Gazette &D:1 the con­
troll•r ehall theree.fter en 
application mt,.e, to bia b;r 
an:, peraon intoreeted erder 
the sn,:it of licence on au.eh 
t.el'mll a.a he thinn fit. 
When • pe.tel:lt rolatee to in­
nntione in raepect of taod 
or msdlcino the Controller 
Dh&ll o,n application made to 
Ju• o~r the graa.t to the­
applicant of • licence under 
the patent. 
The Central GoTemunt My 
.,_.evoke a patent where ite 
_,rant 1a decl&Nd preju.41.cial. 
•-0 the public. 



Countq 

ITALY 

JAP,.. 

l, 
Officia.l title and 

d.&te of current 
patent law and 

reo atione: 

Patents &nd Designs o?'di .. 
n,moe, 192'5, e.s amended 
to 1962. Patente Ru.lee, 
1933, &e amended to 1955, 
Pa.tentl!!I (International 
Comentiou) Ru.lee 1935, 
B.1!1 amended to 1962. 

CiTil code. Decreee 
concern!Il6 patent•, 1939: 
cont.Ainina regulations 
relating to pe.tent11, 1940; 
concerning paMI1til for 
industrial mod.eh, 1940; 

containine reguhtiona 
for induetrial mode le, 
1941; cont,aining amend­
lZW)nte t.o certain e.rticlee 
of tbe 'Regulatioc for 
patent• of 1nduetr1a.l. 
inventlone, 1953: Act. to 
amend the 1939 decree 
conta.inin,B leg1elat1Te 
pro't'i11ion• 111th regard 
to patent• of indu11t.r1al 
1tiTent1onB, 1959. 

Tbe Patent Le.v (lfo. 121, 
of 1.959). Tbe Lav f,:,r 
tb• !nfo~r-.el'Dent of tb• 
Patent Lav (1'0. 122 1 or 
1959). 

2, 
Patentable subject D1.tter 

3. 
Examination b7 
PaU!nt Office 

~­
D.t.ratian of patent 

Any new prod.net or eol!nl!lrcie.l com.- hami:c.e.tion as to 1'1.0Yelt;r J'ifteel3. yee.re from date 
mod.tty or the application 1n eome l!llld patenta.b111t;y. of application. 
new manner for any purpose cf in00 

du.stry or l!lf!'.nufacture of e.n;r tr.e!Ulll 

already d1econred, known or used. 
lfot pa;t"'ntable: inTentiow:i contrar;r 
to law, morality or public order. 
Agricultural. or borticulti..ral. oper-
ations, Nev stre.irul of lh'ing crea-
turee (e::i:cept m1orob1ologieal. l!lethoda). 

Any new invention utiliu.bl• 1.11 in• 
dustry, 
?fot pe.tt'nte.b}e; inTentiorui contrary 
to lav and public polic;n pba.rmaceuti• 
cal produete: am proceBe:••· 

ADJ new invention capable ot being 
used for 1ndw,tr1eJ. purpose■ 18 
paterrc.able. Utility modelfl patente 
are 8]"&1lted for dmicea 1mo1Tine 
techn1 clU. improTe!Dflnt•, 
!lot pe.tM\table: art1clee or food 
1Wd dr1nlc:~1c1nee; 11ub•t.ancea 
m11.Dufactur&4 by chomcia.l. proeee~• 1 

or by a procefle of nuclear cOOTer­
eion; art1clea injurioue to public 
order, e.:ood mon.h or public bee.I.th, 

Examination as to 
fem. only. 

Full e:talltlna.tion aa to 
getlll.N.l. req_u1relll:9nte of 
Pa.tent Lav e..nd. for novel­
ty and patentabilit.1. 

J'ii'teon 7ear11 traD. date 
of a.ppl1c.at1•u. 

Fifteen yeare f'roa. date 
of publication; the 
term of the po.tent -,­
be extended bu.t 1n no 
e&e:e 1■ the teni. to 8%00 

c.ed tvent1 7ear• rraa 
dat.e of •pplica.tion. 
Ut1l1 ty model patent• 
are granted for ten 
;ree.re !'rem A.et. or 
publ1cat1on or the ap­
plication in the 
Utilit.1 Models Gaietto, 
or fifteen years troa 
the date of tiling# 
vhicbeTer is Morter. 

5, 
Adherence to 
international 

co!:!:!onJ/ 

Parle Coonntion 
(24th March 1950). 

6, 
Tree.tment or 

foreign 
nationall!I 

11at1onal treatment. 
Fonigri filing priority 
under Parie Cotrrention. 

7, 
Requiroaente for working of 

patente; l!!l&notione for 
non-workine: 

8. 
Other c&!l91!!1 1D which 
patent11 &re subject 

to public UH 

At any timtt a.fter the e:rp1rat1on of On be!ng adTiaed bJ'/;~~1.stnr, 
thN• yea.re f'roa tht; 8'Mling of patent, the Go?e1"DDnt •1 euure that 
any pereon 1ntereeted nay a.pp13' to certain d.efenae pe.tente rema.in 
the Beg1etrar for a coapulsor,r licence e:ecl'Clt or be 11cenced to the 
or for the reTOcation of a patent it Cove:mwmt. Under a eta.te 
the patented. &rt:!.elo 111 QOt beins of emr.irgency, tbe COVCl~Dt 
BUppl1■d. to an adequate extent on 'JlJA;T postpone or not grant 
reaeonable te:nm; or tl"848 or in- certain pcitent applications; 
dwitr;r or the establ1eblllellt ot lmJ' •ppe4].• aga1..Dat such dec1-
ne,r trade or 1nd.wltr,J in Israel 1a aions are poeaible; compen• 
unfairly pr&Judiced.; if tlll7 trade or ea.tion llllLY be claizrisd. 
industry ie unfairly pro Ju.diced b7 Simil•rly-: &IJ;Y GoTertllll8nt 
cond1t1008 attached b7 th_. patentee Depcirta,,ttt or uq pere:on 
fur the pure ban, uee or worldns of authorir.ed by 1 t may uee 
patented article er proc~ea; if any patented 1nnntion for 
patentee does not me.nufa.cture in defenee purposes, aga.irurt. 
Ie:rael or nfueee to gn.nt local eompeneati on. 
imnu.f'acturing licences on reasonable 
"'nns. A ,a tent may not be revoked 
before the e:r:piration of tvo yeera 
from grant or first compu.leory 
licence. 

Parie Connntion (7th l'iation&l. treatment. 
July 1884). EllN?'&n J'ore1gn, f'111ne priori t;r 
Convention on patent under P&ri• Convi,ntion. 
Appl1cat1olllS of 1953 

RMocat1on 1e t,roTided for if the 
inTention 111 not vorDd v1 thin 
thrn yeer• t'ollcnring the po.tent 
grant, or if vorking 1e di&continued 
for three yee.r111. In ne1t~r caee, 
ho'fover, ie the patent re Toked if 
the failure to vork n.e due to 

hpropriation againet com­
pensation 1n the 1:..teretitti 
of natioDill. Ufeme or for 
other reaaoll8 ot public 
utility. (17th October 1958). 

European Conv•nt1on 
on Patent Claea1f1-
cation of 19'4 (9th 
Jenu:q 1957). 

Part• Connntion 
(15th Jul)' 1899), 

eauees, oth:ir than la.ck t,f :funds, 
beyond. the control of the petentee, 

llational. treatment end If patflnte.d invention baa DOt been 
foreign filine 11rl0r1ty properl.7 wred Yith1n J&pan for 
under ParlB ConYention. three ooru,ecutin year-a or mon, 

a:tq person !lilly n-queet. a licence 
to work the pe.teot aubject t.o ap­

In other caeea, m.tional pron.!. of tho D1rector--Gel'.laral or 
tN&tment and foreign the 1",tent Offioa. 
filing priorit7 1e anil- Faill.ne: agreao,nt, applicant 11».T 
able on1z on the be.eh uk the Dinctor-General to art.er 
of reciprocity-. l"oreignere a licence, 
IIIU8t eubm.1 t a certifi• 
cate of nationality to 
ascertain tbeir statue. 

'!'he Minieter or IntClrnation­
al Trade ar.d Iru~:u'tJ:7 cau 
■rd.er a li~o■ for vorkiE!f, 
1n the p,lblic 1nterHt. 



Country 

1.ElWIOB 

lllROCCO 

l. 
Off1cbU title a.nd. 

date of c\l.rM.nt 
patent law 11!.Ild 

N ations 

2. 
Patenta.bl• eubject matter 

J. 
:Ku.minat1on b1 
Patent O:t'f1cG 

Order HC Bo. 2385 to regu- Creation of 1JJ3 nn induetri&l product, hulin&tion ■.• to tom 
late the Righte of Coa- d1ecOTe:cy of • nev pro~ue for ob ta.in- only. 

.lllf)rcie.l and I.ud.U&trial, 1118 a lruovn industri&l product or 
.A.rtietic, Literary a.nd rewlt, MY ap:plicat1on of a known 
)ihsic&J. Property-, 192t./1946. 1.ndu.etrl&l. proc~oa. 

Patent Act of 23rd Dec,m­
ber, 1864. 

hiu,strial Property 
Ln.H of 1~2 and Regula­
ti Cll8 thereunder. 

!lecreoa of 23rd Jun.e 
1916, 22nd October 1930, 
18th July 1933 aDd 16th 
Jm.uary 1941. 

~ten-table: financi&l. com­
binations; Luventton21 Ca'ltra.ry 
to public policy or w.or&l.it;r; 
phal.rm.ceuticiJ.l formu.l.U and 
oon:pound11. 

An:, tt8¥ and uaeful art, nacbine, 
?llllnufacture, procel!le or coll:pOlli tion 
of 1J11Ltter; an;y new and ueeful. &p­
plication of &.T'J.Y knovn substance, 
lll9.ch1ne, matt-er, co~eit1on of 
mattar, article of manufacture, 
deTice or apparatue. 
No provision for epecific ex­
clU!lion from pa:tentability, 

New induetrial. Jroducte or nev co11-
positione of raatter; oow methods or 
a.ppl1c11:tion of known Mthod11 for 
obtAiDlll6 an 1nd~tr1al product or 
result; 1.mpro-venw,nts on prior inTen­
tione producing en 1nduatrial. reeult; 
new forms or 1nduetr1al producte, 
An tm-ention is not nOYal if it hae 
been prev1oualy patented 1n Mtillco 
or abro1td; if 1 t hM been euf'ficiently 
publicly known in Mexico or eleevhere 
to be put into e::z:ecu!:.ton or hae been 
eXploited cCl!Xr!lBrcie.J.ly, 
Not ya.tent.e.,bl-e: chemical product.A 
{but chemical proceaaee are patent­
able,,), diecoveriee, theoretical 
principles, ideas vith no indu.et­
rie.J. application, inv6Z.ltione 
contrary to lav, public heal.th 
or safety or contruy to good morale, 
coIZmBrcial or financial echen:ua. The 
ju:1:ta:poeition of kn.ovn innntiona, 
unleee it repreaenta a combination 
for un1 ting them. 

Invent10na, 
Not :patentable: fimocial schemes 
and cllU.cula.tions; inventions con­
trary to law, aon.J.it;r or public 
aafet:,; pbarnaceutical compound..e. 
(However, :pha.:nr.aceuticaJ. procese:ee 
aro patoD.tablo). 

Exurlnation aa to fona 
only. 

Applications a.x-e first 
examiDed ae to foIWU 
compliance Yith patent 
law end as to vbethar 
they inf'ringe a Mexican 
pc.tent 1n force, fol­
lowed by ord:lnaq ex• 
atalll&ticn a.a to novelty 
extend!Jl6 to p.t•ior 
Hax1can po.teuta. 8:p6CiGl. 
novelty eiam:in&tione 
of Yid.ar scope cm ~ 
carried out on requeat 
of IW,f 1nt6r&trted party 
b7 the Jl.1n1stry of 
XconoI!Q'. 

Enm1.Da.t.1on ae to fol'!ll. 
only. 

jJ The date tu bnckete indicatse tbe d.a.te of 11.dherence. 

4. 
Dun.t!on ot pat.tint 

Fifteen ;years fro• date 
or appl1catfon, 

The te:na of the grant 
ehall :not e:i:ceett twent;r 
ye■.rs from the gl'li\nt, 
HOWl:tTer, in 11nictice 
the grant ia ror rtt­
teen yean, 

Fif'teen yeara f:n,a ap-o 
plication date YitlL no 
exte.wiion, The patent 
e:rpiree 111.t the end of 
the twelfth ,e&r if oot 
coR11erci&lly worked, 
u:e,,rpt when working vu 
iJ,poHiblo. 

TYenty ,-are fron tht 
date of application, 

5. 
Adherence to 
1nhrnat1onal 

cr!:!:~ionJ/ 

6. 
Treatllflnt of 

fONigu 
nationale 

Paris Connntion (l■ t llat1onal troatment. 
SepteJlb•r 1924), Tbe 111.ppUcu.t aut have a 

ropreaentatin doa1c1led 
in Lebanon. Foreisn 
f111118 priori t;r W'.ld.er 
Pari• Oom'ention, 

llatiai.al. treableut, but 
al.1ene 111111Jt work p&tent 
Yi t.hin thne ;reare ot 
gn,nt (ae• 7). 

i"&r1a COJn"ention (7th kt1oml treatmmt, 
Septollber 1903). J'oreign rUine priority 

under the Part• COUTen­
tion. J.1110, on th• baeie 
of reciprocity, an a:pp11-
catiou -,. bo filed Yith-
111 tv.ln month.a fl'CQ. the 
publication of the firet 
rore1sn p&tont am obtain 
:px1or1ty. 

Pa.rte CU11nntiCl'l 5&t1onal tnatasm for 
(3otlt July 1917) citizena of c:ountriea 
AerN•nt oa the IA- •lllbore or the Parl■ 
ternational PaWnt Union, 1md other for-

~;1(r!: ;~~ ~6J:!r: ... r:1~:.·o;=-
dD.•trial eatablielment 
1D Morocco. 
Foreign filins priori tT 
UD!or ~" conv-ention, 

7. 
Flequire11111nte for working of 

petentfJ; ■anct1ou far 
non~wort1ne: 

lteTocatton for noA•worli:1.ng Yithin two 
;rears tn,a tht date or the patent 
grant, Wll.ee■ the patentee pron& 
that he ha■ ad.o direct offeru to 
indu1tr1&liete capable or vortin.g tho 
innntion and ha• noi retu.eod, wit.bout 
good reason, reque1t11 for lieencH 
-.de vith reo■onable co11d.1tiona, 

If a patent owned by an alien ill not 
worked in Liberia within 1..hNe ;rears 
of i1111ue, the patent falle into the 
public doi..in. 

Patent cup1ree at end or twelfth year 
1.t' not worked. A1110, cOQ'Uleory 
licences -., be granted it :,a.teat waa 
not exploited indu■ triall,7 1n Ma%1oo, 
ar 1 t ne iaproporl,y or ineufficis-ntl.7 
worked, Yithtn tlu•• 1e-"N f:nua th<t 
date of appl1catJ.on, or 1r 1·:urkina 
vae au.■ pended for NON th&n six 
nonthll during Mid throe fO&r p,,,r:lod. 
The patentee must notify the P&to.nt 
Office of h:la vork1D5 s.nd obtain a 
certificate of vork1.JJa. The parties 
to a 09-,uleory licencins arra.na~i.ient 
:a;r aan,e bstveen themselnm on the 
reDU.a&ration to be giTen the patont.su. 
In the aba1Goe of ouch llll e.greewint, 
the :,a.tentee ia ent1.tled ·,0 llli.l.i' th& 
profits er the licemee The 11ooncs 
ma,- bo NTOked tr the llc1Jnc8G cs!'P..Hts 
'to vorlr: tm po.tent 1annt10ll, The 
ovmr of a depe~t U1prove11&nt 
patont 1li1lT ebtain c. compul.l!!or;v liconca 
tram the cnmer or a bae:ic patent. 

Patonta MJ&t be varbd in Morocco or 
1n • country Member of thll Pui■ union 
w1 thin three ,-ear, fro~ tho dato or 
application 1iL Marocco; workins nwt 
u.t be J.111 contilmed t<ar more tban 
thAe een.ecutiTO yean. Fn.Uun, to 
vorlr: lP&1 reaalt in reT~ttou. G! ti» 
patent at the inatanc:e or 1M intol'o111ta 
ed party. 

8. 
Other caea. in 1fh1ch 
patent11 an, ■ubjeet 

to public uae 

The <JoTe:mment haa the right 
to u■e, Yit.hou.t charge, 
certain pateata vbich M3' 
be of uee to the een1eea 
ot the Republic. 

Patents u.:, bo expropriated 
on grot.mda of pi.1blic 1nt.reet 
Innntton, relating to do­
renne -,. bo ei-propriat«l. 
o:r kept r;ecret by QQnl'mllent, 

EX.pr0Jr1at1on Agil,inst com-­
penn.tion 11 provided far 
in the cue of an 1trrent1oo 
beiu8 required for natiffllil 
defense. 



Ceuntry 

IIXTl!l!RIA!IOO 

l, 
Official. title and 

date of cunent 
patent la.w &nd 

re tiona 

2, 
Patentll.ble subject Itlllltter 

3, 
Xzam.1.oatton b1 
Patont Office 

Patent Act, 1910, u ~ new 1.m•ntion or inn,nti"Te improve- li&rl.1nat!.an aa to CGlll• 

~ndad to 1956. ment resulting 1n a :product or a. i,rocese pli&nce Yi th Pa.tent. Act 
InduetrlsJ. Propert1 Re- appliOll.ble to industry. and for novelty and 
gu.l.at10GS, 1914, ae Kot patent.able: 1nnnt10ll.8 contrary patenta.bilit7. 
...,?W.ed to 1957. to public order or m.rallt;n aubetancea 
Pa.t.,nt 11:egulations, 1921, •a euch; chealcal. products; 11ttthod!J of 
a.s a.me~d to 1957. cult1vat1ne: and breeding plan.ta and 
Patent ~nte Regul&t1ens, pl.ant ,-artet1ee (epecia.l l&v deala Yith 
1936, a.a la.st aaend.9d in th111 latter eubject). 
1959, 

b@:1 ■tr&t1cn or Un.it.ed United !1.nsdom patente -.,- be regi■t­
Xingdo• P&tent11 O:rdin&nc., •red in lfigeria within t1u'ff ,eara ef 
Chapter 182 er tm L&Ya the a.ate or the gl'a,Qt or the United 
ef tbe J'ed.Aln.tion of D.:nedota patent. 
liger1a, 19',58. 

Tbe htent1 and :De■igna 
Act 1911, aa ..,M.Od to 
1960, 
The Patente and l)eeigna 
ltw.91 1933, Ml &zallllded 
t.o 1956. 
TM Secret Pa.tent :Rulea 
1933, aa aaeodod. to 1956. 

A1J3 ru.nner or new amrl'aetUN or ia­
JroY-,,nt of inTentlao.; an inTent1011 
■hould re11ult fro11. iment1Te 1naenu.1t1 
and llhould be oovel &Dd ueeful and :aot 
contrary to law or aoral.1 t1. 
Jot rtentable1 chellir.al. prodllcte 
(not includ.lDS their procHs of 
anu.1'acture),; a.dm.xture■ of knOVA 
ingred.1.ent•; 1rrrent10QII oontrary to 
law n aorali t1. 

:&::uainatien onJ.r ae to 
form. 

AJpl1cat1ona are e::t­
amined u to fora, 
DOTelt1 and general. 
compliance with Patent 
.I.ct Nld. Rul.H. 

P&t.nt Law or 1869 u 
&n1&Dded to 1954; 
Ind118tr1aJ. Promotion L&Y 
or 1959, Chapter 6; ae­
gul&t1ona or 1956. 

lDTentiana or di ■ c0Terie11 in m.1 branch Kxaaln&ti• aa to form. 
of indaatr,y, 1Aclu.din8 lli9V iJldu.atrtal. only, &Id tr 1n order 
prodllcte a.I¥1 DIN -tb.oda or nev ap- the aJpllc&tien 1■ thlln 
plications ot lcDovn produeta for obt.&1..D- adnrti■ed 1n & apecified 
tne an indW1trtal. reaul.t or product. Journal for ten da,ra. 
IDTenttona are not n,,nel it publ1clJ" Grant tollan 1n. U■ence 

knovn ill Peru or elanhere ■u.tflcientlJ' of opJoeition, 
to ff put into practice. Official. 
Jublication.■ er correepondins rore1.sn 
,atenta " oot ba.r nonltr; a con.fir-
M11.tlen pat.ant as be applied for an1 
ti- d.u.r1na lire or foreign patent 
"41. M.\.lt be bued an !1.Nt Otll!J granted. 
lot r,tent&ble: 1barm&ceuti0&.l 1re­
parat.111aa; re-die■ except tbo■e •IY 
Yi U L t.tTe Jl.&nt■; larentiona contrary 
to law, Jubllo ■ar11t1 or aon.l.■, tln­
aoc1aJ. ■ ch&me ■, ■c1ent1f1c pr1nclple■ 1 

dl ■oonrha or thinga u:i ■tiJ:::lg in 
t:111.ture. 

!) Thti dat.4 1D braetete 1nd1oat.■ th• date or adherence. 

y The at • ..1at1on a1ght be Jlod.ltled 1n •la,r et ll'ig•r1a' ■ reoent a.dbereno• to the hri■ Coonnt10l'.l. 

4. 
l>uration or patont 

ltigbt&en yean fro11. d&te 
of grant. No e::tteuslon 
poaaible, 

A lligerlan Jl&'tent e::t­
Jina with the United 
Ilned-oa. 11&tent. If 
th.e United llQ61lo111. 
pa.tent ia erteniad, a 
eorre11poDd1n,g ext.e.aeion 
1• obtainabl.e 1n ?ftger.la. 

Sixteen ,ea.re fro• elate 
of anlicat.1on, Patente 
ef &dd1 tici are granted 
tor the unexpired term 
or the or1s1na1 patent. 

Ten 1eare troa filing of 
applic.ation; ert-!onaion of 
ti Te yean on app1ication 
if innntion 1• being 
vorDd 1n tbe oountey. 
A contlt'lation pateat 
expire■ vi th baalo tor­
•isn patent, b11t tel'lll 
canaot exceed ten 1•a.ra. 

5, 
Adherence to 
1ntemat1onal 

cO:!:::ousY 

6. 
Tre&t.tnt of 

foreign 
natlonale 

P&r1e conTeott•n (7th Batteoal treatment. 
JI.UJ' 1884) ; :Bu.ropean J'oreign ti line priority 
con,-ent1on on Fol'lll&l.1- und9r Par1e Con,-ention. 
tiea of Patent Anl1-
ca.tie11S 1953 (9t.b Ma)' 
1956} _; :El.lnpean Con-
nntion on Cluaifi-
cation of Pa:t-..entfll, 
1954 (12th Jmuary 
1956) ; .Agreeomant on 
the lnt.el'D&tional 
Patent Institute of' =. ~;1 1947 (6tll 

Par1• Oonnntlon (2nd TM onl7 fer.1gnen who 
Septellher ).963). can Gbtaln Jr.tection in 

IiS<9ria are \hoee who 
can ~apl.7 v1 th the N­
qu.ireient■ eet forth 1n 
colu:um. 2, Y 

IoU9, •tber than N• lf&t t.D&l. treat.mt. 
eip:i·oca.l a.rn.z.aemente Foreign tili.Dg prierl t;y 
vi th the United !1.ng- OD 'bad■ of Noiprooal 
4ou. and. oert&in Oom.- arre.ngement•. 
i10mnt&l.tlt eountrie■• 

Connntion or ltmte­
Yid.eo of l&$ ( ■ inc• 
comaencement). 
ConTention of 
Caraca■ of 1911, 
vitll ~ol1Tia, 
Colo-.bic., lcuad.or 
&Dd Venezuela. 

:hudn&tion teee and 
srant1.D6 toe ■ are 
higher for foNigpere, 
Foreign f111D@: p-rlorit;y 
under the Coo.Tention 
of lt:.>nteTideo, 

7, 
Requirements for vorking of 

patente; aanctioW!I for 
non•vorkina 

CoapulHr;y licencea: &N granted, 
eubJect to reuonable compensation, 
three Y$&Ni after sra,n:t of :,atont 
if patltnt 1a 110t betns worked on a 
eufficient 11cale 1n the Wetherl&Dda 
or if a llcen.ce ie needed to work a 
aubH~u.enti, po.tented im"fllltion 
(dependent patent). 

An, pereon -,. :,etition the Oentral 
CbYel'Wllltnt far a ooapU.laor;y licence 
er the NTec&tion of a :patent if th• 
de-.nd. tor a :,atent..d &rticl• 1• not 
beins mt to c:i e.d.eituaW extent or 
111.1.ppli•d OD. Nuana.'ble Wnae in 
P&k:1.at&nJ or an e:r.1at1ng tl"9.U er 
i1Jdu.8t17 or the .. tabl1•h1Mnt of 
nn trade or iDduatr;r 1n h,klaten 
1• unfairl.J' prejwiiffd b7 default 
et the patentee to 1U.D.ufaeture. 
Th-. Centn.l Oove:nment _,. Wo 
ord.er reTeoatien or grant a lioence 
Mi around that patented &rt.1 ale •r 
1rooaH 1■ ~•otlu'ed er carr1ed 
on excluahel,y or .a!~ o,uta1441 
Pald.atu.. Ccap.tl.alary lioeno. or 
nncat1en ~ not b• erdeNd be• 
ton •::a:pir■.tien or tour 1ea.re traa 
elate of patent application. 

Patent auit De worked Within three 
;yeare after grant; if' not workll!d. t.be 
right• are loet uol.•H th$ patentee 
adnrti■ell llia w1 llin6m H to gram. 
11c•noee to anyone in a ■pecified 
JolU'Dal.. If no reuooable otter ie 
n.4e within -1::tt, 4&711 tmt pate.\ 
re-1n■ in force, It a :r&&acnable 
ofter 1■ re1'u.ee4, the intere■ted 
part1 Jla3" •i>Pl.J' to the Mini■tr.r of 
Ind.uetr;r tor autborit:, to uae tb• 
1.n.-ention. COmponaatitn to the 
patentee 1e ■tatutor;y and fll■id 
at b&l.f the incoae trom. the licence 
in the a'baence or agree-nt. 

8. 
Other CaBH in vh.ich 
patente a.re eubJect 

to public UH 

A patent rJJa,J be c>:r.i,ropriated 
b7 a epec1&1 Lav 1f 1n the 
intereat of national llefeDee 
er on grounda llf :,ttOltc 
interest ; ,r ..., be wbject 
to coJtpUlaory licenoee, 
upon reaeoo.eble ceup$ne&t1on, 
if the Orovn requ1Ne a. 
11cenoe fer dtofei:u,e ,-urpoeee, 
in the inter .. t of 1:nd.wrtr,­
er for ether rea.aon.a ef 
:,ublic 1riteN:et. 

In certain cu.a the eo-nro­
ment-, make use or e:r:pl.oit 
inNntion for the aervioe 
of' the Goveri:aant on tem.s 
to bf, &61'9ed. TM Oeatral. 
GoTernment ma;y r.-roke a 
patent if it 1.11 found to be 
prejudicial ts t.he pUblic. 

The OOTerm■ent •1 eub Ject 
1nd.1T1du&l patent to 
apecial oonditioM when 
ita ex,lo1t&t1ca. ie cOT■red 
by special law-•, natl011&l 
eecurity or public intereat. 
COn41 tion• an in the dio­
oretion •t the Min.iatr, 
of Indw,tr;r. 

lU'~" 
:~~~i 

t::tt>''):G 

~ 
~ 



Country 

Pl!ILIPP Im!S 

SPAIN 

SW1TZ1'!MAID 

l. 
Official titb and 

Ute of current 
pa.tent l.&v and 

n tione 

Republic Act No. 16' or 
1947, &B e.»nd.ed by Re­
public Aets 637, 1951. 
Revieed RuJ.em of Practice 
betore the Phtli_ppinee 
Patent Office (1953). 

Royal De,cree-Le.w of Ju.13' 
26, 1929, U NTieed and 
u.ended to 1962. 

Patent Act, 1884 ae amend­
ed to 1962. Act relating 
t.o the Rights to Inven­
tione made b7 b.plo,et:1ri: 
of 1911,9. Act containing 
epeclal proTieiona afll to 

· lnventlon. eonnect.ed 
with National Defence or 
ls,l+-6, as amended. to 1962, 
Royal Ordirltu1ce of 1960 
on the, Protection or 
Jore1gn Patent•, Design• 
and Trade }tu-Jal, Rules 
for the ratent &nd Re-
31■trat1on Office, 

2, 
Patentable 1!"11.bJeot -.tter 

Any 1ment1oa of a new and uae1'u.l. 
machine, Mnu.tactun,d. product or gub­
et&nce, prootu,e, or improvo.aeat of 
the forege1Jlg, 
liot pat.ent.able1 i»:,-entiona oontrar, 
to public order or moral.a, public 
h&&l th er nlrare; mere ide.u, •eien­
t1f1c princ!plH or abetract theoriea 
or an,y proceH not directed. to the 
making or illipraring of a co:merc!al. 
produ.et. 

Innntiorus relating to appantu1, in~ 
etrumenta, proceeaee (111!1c11anic&l or 
cheaical), which &re totally or ;u-ii.,­
'.lllknovn in Spain or &bri::ad if directed 
•t obt.&1nin8 an 1ndu.etr1al reeult or 
prod.uct; 111cientific discOTer1es 1f 
recognhed. u \lD.ique and originftl.J 1.a­
provemanta in econo.adc-cOmlierci&l 
procH.te8 if ot • practic&l and. vorlc­
&ble nature. Producte not pat.ent&ble 
&e eucb u.y be protected aa ut111t7 
1-0dole. 

lf,ey innntiana relating to product• 
or pl'OCH■H which can b■ utilited 
indu.etr16.ll.J'. 
~~1 im'ent1ona oOrD.trar,­
to laY er lll)n.18 ; rood produ.cte, 
med.icinea or chemical. c0Jl}Xh,Uld3 
(though a. p11,tent -.,. be granted for 
■pecial proceeeea of ma.nafactUN). 

Feden.1. Pe.tonte Act, 1954, Eew inTent1one ind.W1tr1&1.i.,- utilizable. 
Etaf'orce1!18nt :ftegU].atiane, The 1m-ention IlllUlt solve • technical 
1959. proble•, be IB'\l.6Ceptible of industrial 

a.pplicaticn, be new, repreunt a 
technical a4n.nc:e and be baaed on & 

creative id.ea. 
Dot.J?!t~t !nventione con't.r:a:r1 t..o 
law; 1.nventic:n ■ oontN.17 to J310rall t,; 
chelli.C&l aubstancee; med.ic1.Jl.ee, food.a, 
an1m&1 foodetufh, bevuagee - •nn 
vben they are not ch~miea..l eubat.a».ct1e; 
'F'G~eeee■ for the nnufact\U'e of 
me-d1c1nH b1 other tl:a.n ehe?ll.1CIU 
llll!ltboda, 

iJ The date 1n bracket■ indicates the date of adhennce, 

J. 
h.u..t.na.tion b7 
htent Office 

~­
Dllrat1on ot patent 

,. 
Adheroc.ce to 
1.nt.mat1ooal 

o~;::;oo..1/ 

6. 
'l'reatatat ot 

toreign 
n&tioml• 

Xumin&tion u to fomal 
requiNment.• anlJ'. 

Se-rent.en ,-an troa d.ate Bone, but certain la\lonal treat.ant. 
J'orelgn f111ns priority 
la! gran~l on tbs buia 
ot ree1rrooit7. 

or 1Hue. reoiprocal ~­
•nte, 

~tion .. to pe.tent­
abili t1 and fOJ'l!I., but 
4M8 net include DDTelt,­
or uaetuin.ea. 
Patimt Otfice -.,. req\d.n 
cOiiTen!o.n or a paten:\ 
ap-i:11cat1on !a.to a 
utilit.Y mi:JUl &p_pliea.­
tlon, or ,-1ee Tera. 

Pat■nta of 1m"ent1o.nt 
tvent7 ,-a.n; patent• 
ot ill}K'rtati«u tea. 
T9"&n; pe.tent■ ot a4-
d.1t1oa.: fer unupiret 
ten or pareu.t patent; 
utili t,- JDUl.a: twent7 
7tJflY'a; co--,rei&l. or 
econood.o paten.ta: 
tvent7 ,-ean. All 
t.raa :run f'ro• grant. 

1\1.ll en.m!naticm. u to Seva:t■en ,....,-a t:.:-.....4 date 
tenal NfJuir.eHntC!I, of a:nl1cation. 
nonlt;r and pat.ent&b111t7. 

Prior e:ram:1ne.t:Lo11 u to Eighteen yeare f:Nla date 
nanl t,-, technical ad- ot &.pplicati•n. 
vance a.nd lev•l of !nnln-
tion 1f the ilrrmtion 
a.ffecto the 1.nduatry for 
the fi.niehing of textile 
fibree. OtherviH, no 
8:u.a1.m.t1 an u to 
novelty, teclm!cal. ad.Tance 
and. l.rn,l of 1.n:'1'9lltton. 

hrie comentian (7tli. lattonal tZ'Mt..nt tor 
Julr 1884). national• of otMr ••• 

ber cowo.triH of th• 
Part• Union. Otber 
na.tionall ar ■nJ•T 
benefi tli u praT14e4. 
b;;r epecial. trN.tiee. 

Par111 CCUTention (let lationlll. treat-int. 
J\UJ 1885). Euro:,ean. lo.D.•n11ident appU­
COl1Tilllt'lon on J'or.l.i• caats mu.et •PlK>int 
tiee o:r Pa.teat Appl!- an agent in Bwedan. 
eatleu, 1953 (28th J'oN!gn filing priorit, 
June 1957). \llldalr Pa-r1• Corr,,ention. 
hrepun corrrention 
en ClaHific&ticn ■f 
Pateut.111 of Innntioo. 
1954 (28th Juno 1957), 

Faria ConnntiQQ (let IJatUna.1 treatinent. 
Bepttlf.Dber 1924). :Eur- A domiciled agent in 
opean convention on Svitzerla.ud 1• re-
Patent Appl1cation11, quired. J'orflign 
1953 {28th December filing priorit7 
1959). Agreem&nt on Ullder the Parh eon-
the International .-·rention. 
::Patent Inetitute of 
tbe B&gue, 1947 (let 
J&nWley 1963) • 

1. 
&qu1naent• for vorkine ot 

patents; eanetiona tar 
ron-vork!ng 

8. 
OU.er cuee in which 
pe.Wnt, are MJ,sct 

to p\Ullio Uff 

At anJ' ti• a.rt■ r ti. u,lrat!on ot The GoTernaat -,- u .. an,r 
three ,-ear• fru. Ute of sra,nt, any pat■nted innntioo, at _,. 
p■raan .., •PPIJ to the Director tor tiae, tor CoTemaeot pur .. 
• lic•ae• if th• innmtion patente4 poeH, ■ubJect to compen-
11 not beins 1Nl"ka4 co .. rciallJ' 1n aa.tiea to the pat.utee. 
the PhiUppinlla tit f\lll .. t aatietact- llter the expiration of 
or, ■.xte:0:\.J it the U-.nd tor patented tbNe J''IHLl'II hom. dat■ of 
art1ole 1D tbe Philippinee ie AOt grant, an.r pereon -., 
'b■ing •t to an •4■tuate •%tent ez:t.4 •:pplJ' to the Dtr•etor 
on rM.Mn&ble t■ rae; it bJ" NaeOQ of tor a licence if the 
tht retu•al ot th• patentee to g?"ant patented irrrention rela:t■ e 
• lio■nce or licenc■■ on reua:i.able to food or a&d1eille or 1tl 
t■nu, the .. t&bliehaent of anr nn n.ceeear., for JNblie u..i. th 
trade or indu.atr, 1• und.ulJ reetrainad. or ea:ret7. 

In order to keep the patent al!n, the ID the iat■n-•t or th• 
pe.tent•• 11Ut record., Nfor. ti. end of searal JNblie, a patent 
the thirll J'e.i' folleving the graat of of invention er at111t,­
tMJ patent, proet ot a.etial 110rk1D4! of a0Ul _,. b■ expropriated 
patents of 1Jn'ent1on., ptant• of 111.- b7 lav and uH4 exelmiwl7 
porta:t1■.n or util1t7 aod.9111. In l1ev. b,- the St.ate or declar■d 
the reef, he -, ( exo■pt ill 'Ula cu• ot anllabl■ to aD,)"Ooe u & 

patent• or impertation) :pnHnt a public utillt--1, 111:1bj■ et 
decbratioD. ot rlllingneH to gnat to ceape,mation b■ ing: 
11c■ ncee. Th■ reoerd.ed decl&ratioD. paid to patentee, 
■f rllliD.SMH ..,. be vithdravn, pro• 
TiUd an appltc&t.:loo tor lio•nc• bu 
not. 'been tiled. l&Dd tbe patentee eub-
Jli ta proof of &ctu&l. 110rt1na. 
Liceno■ee und.er the a.bon proc■dure 
must pl'OTII actual nrkinS within Gne 

,ear troa the·d.ato of licenco. 
It the working of a patent b ne• 
:,ended beyoll.d a ;rear and a ~, Yi th­
out Juatif!cation, t.be patent a:,- \e 
Uclar■d inn.lid bJ" th■ Court■ on 
tho •PP11cat1or.i of an. 1n"t■ r■ •t■4 p&rt.7. 

It, on the expiration et thre■ 7flll'I 
fn,:m. the gn,nt of the pat.nt, th• 
pateni.t inYention bu not b .. n worked 
ade,4.u.atei.,- in SYeden, any- pereon Yiah­
ing to u11e th• innntia •7 bring 
act! ce. &gainat the pat■ntM be for■ the 
CoU1-t. If tbio patentee oannet Jut1fy' 
non-110rkin8, the CO\lrt, exercieine; 1ta 
di ■oret!on, Ua.11 determine the con• 
di t1 ma and the ooapellAtion under 
v'Ueh the inTentlon m.y be uud b7 
the :pu-t7 intereeted. 

On requeet, eoapuleor,r licen&GIB _,. 
be g1-.nt.d b7 tbe court if the 1.nveD.• 
t!on vaa not &dequatel:' vorlred in 
8-.ri tr.er uni vi thin tbree yeara f~ 
tbe date of ne;iatr&tion of the 
patent, The patent •7 be rnoked 
if after tbe 8:lp1?'7 of tvo 1••re 
froa the 1Hu.e of the original. 
licence, the granting of lic•ncea 
1a not auff'icient to ~at1at7 the 
ne•d• of the Swiu 111arket. Where 
tll.e ls31el&t1on of the foN1gn 
country of vh1ch the pa.tentee 1e a 
utionaJ. or in vh1cll he Ml.I an 
eata.bliGbaent prar1d&e for 
reToe&tion on grouMlil of failure 
to work after three 7eara fro■ 
tho date of 1aeu• of the patent, 
reToe&Uon -., be ■ought in 
Svitterland 1n lieu ot a coapuleo17 
liconoe, 

In t.he i~■reat ot the 
State, the Crown -, 
erdsr that uee of a:ci 

1.nv'ention be tre. ■r NJ" 
appropriate the· ilffe:otiOD. 
eubject to f'lll.l eoup■nsation 
being pai4 to patentee. In 
th■ illt;eroat ot national 
defemee the Oonrrment -,. 
order that th~ !mention be 
ex:pl•i ted b7 thl St.ate, er 
re•iD aecnt :paten'i■ i in 
both cues tl».e comp11n.,ation 
Yill 'be pail! to tb.■ 1.nflntor 
er pat8ntee. 

Total or partial 
ex:,Ntpri•t1on in the 
:,ulllic interest ap,inat 
co•,..naa.tion to be 
fixed by the Court it 
noce■N.r7. 
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l. 
Official title and. 

date of current 
pa.t.nt la.v a.nd 

N ation.11 

2, 
Pat.ntable l!ub ject atter 

Patent.a (Reg11otrat1011) Or- .l. United Xingdom. patent -.y lie regiat• 
dim.nee, Chapter 217, of ored. in Tangany1U. This muet take 
the Tanganyika. Le:n. J!lace within tbree yee.n of the d.at. 

DecreH of 26th Deeuber 
1888, 22:Dd September 1892 
and 31 Augu.et 19()2. 

er gre.nt af the Unitad !:i.t,gd.om. pa.t.nt, 

llev indwit:"1.al. :PrOd,u:ite, new 11191Llll!1 or 
the new application of kJX7WD JIINn8 for 
ebta.1n1Il8 a. reeul t or an 1.nd\.lstrtal. 
product ar9 pa.tent.able. 
1'ot ptA~i financial 11chemos an... 
ea.J..eu.l.atione; 1nTent1ana contn.q to 
i..v or 1110nl.1 t,-; food or phalillace11.tica.l 
prod.a.eta (hove·.-.r proceaeH for their 
anuf'a.et.ure a.re pa.tent.able). 

3, 
Kr.aminat1onb7 
Patent Office 

balrl.nation u t. fon 
onl,r. 

:Jnld.:na.tion u to font 
•nlJ'. 

Patent. Act, 189'7. In• 
atnl.cticma ,ec:ccerni.118 

ll3 1.Jrnntion or 4ieconr, ad. ar.7 ill.- h.e.ild.na.tion u to :tom 
prcTem&llt relating to the art.a an4 in- onlJ'. 

tha a.p-plieation of the 
induatrial. 1rop.rt1 lan, 
19'5-

d.uatry; i?rration of nn pt'OO.uc'ta and 
1nduatr1a.l resu.lte; inTeriticm or DeY 

with~; DeW" &.PJ11c&t1on of known 
method.a, Patent• of a.ddi tion and 
patente of importati•n are a.lae granted. 
!Jot pe.t.ntable: credit or financial 
acbemH; 1nvent1cxu, eai.tra.r,' tc public 
policy end a:ira.11 t7; pbanaceutlca.l. 
cOl!lpOU.D4a and -4.ic1nee. 

Statute on D1■cm'•r1ea, The eelut,On or • t.clmlea.l problem. 
lnT.ntJ.ona and Ra.t1onali- diet1ngu1ehed by 1t1 eeHntial DOTe1t1, 
aat1on Pre-poNl.1 (1~9). in &DJ' field of nat111D.1..l eeonem;r, 
bgulat1c:c on eom.e,nn.t1on culture, pulllic hNJ.th or i:ational. 
for Di1e0Teriea, Im.n- hfenae, vh1ch producee a. poe1t1T• 
tiona end Ratiooa.l1u.t1a :reeult, ia eowildu•ed tc 'be an imen­
:PropoHl..a (19'9), t1on, Buob 1ment1oua are protected 

by 8ft,Cl.t1na ett~r cert1t1catee or 
au\.borah1p or patent.ti. laf"ent.ore 
-.,. aecord.in.g to ~1:r choice re-
queet ei then 1) a certificate of 
aut.horeh1,, 1l:l vhlcb ea.ee t.be State 
acqutna the axclu.aiTe right to u.aa 
t.11.e 1mec,,t1on, and the 1nTRtor 11 
entitled to coapenaation; 2) a patent, 
in. which eaM the 1r lntor acquire• 
the exeluain right to the innntion. 
Bot pa.tttnte.ble or difi1llla for cer-
tifk&t.11 of aut.horea1pt 1111.••tancaa 
e~lllicilli obtained (honour, tll.11 
toea not appl.J' to nev pn,eaeaes), 
TM :follOYing eategoctea a.re eligible 
tor certif1oa.te11 ot au.thonh1p but 
swt for ,-tent1a •dte&l, flaT'OUJ'ing 
&nd. !904 aubataneae obtained. b1 non­
cbaaioal. proe■HH ( t.b¢U6h pa tan ta 
..,. be inuttd. for the method• of 
prapan.tloa); nrw pronn •thod.a or 
tr.a.tins d.1H&Ma; nn and iaproTM. 
a,.ei.1 or agrlc».lture Ul.iaala, bird.a, 
ate.; Tarie';ha at agricu.ltu.ral croJ)II 
obtalllltd. b7 Ml•et1-. 

hll eDJC.:nation u to 
im)11tant1al. nflelt7 a.nd. 
a.aafuli.H or Ul'rention. 
bud.nation. :for DOTelt;r 
1a b ... ._ OD prior 80'1'1et 
am taraign patent.a and. 
pbl1ee.t1a:r.ia. 

g 'l'lle data 1n brac:Ut.e 101:Uoat•• \lW 4at.a o:f NMmce. 

'?J Tba n. hatlon aigbt 1'ie .:>d.ilt.4 la Tiw or ~iia.•e racent adureace t.o tt. Part ■ COllffnUau. 

4. 
Dl2ration of patent 

,. 
Al.11.ereno• to 
Uu:.emat1oml. 

co:::onJ/ 

6. 
Trea:b:lent of 

foreisn 
m.tional.a 

A Tan@atlJ'ika patent upir• Parilll Com-ant.ion 
.. Y1"'11 the 09rreeponding (16tlt. June 1963). 
United !::J.Dgdem. patont. I:f 

The ooly :toreignen, Yho 
can obtain protection 
ill 'I'amalm11k• an thoee 
Ybo compl.7 Yi th the pro­
T1•1one or ColUJan 2. g/ 

the United Ilngdom. pa.tent 
1• extended, • co~epc,od.• 
1tl8 extemion la obtain ... 
alole in ~ka. 

Twent7 ,ear■ frem. date or Paria Connntion (7th Na:tional tre6tant. 
applice.tian. Ju.J.r 1884), l'oroisn f1linf! priorit7 

undlir Pe.ria ConTtentim.. 

Fin, -ten or firte.u 
yea.rs f'luD Ute of ap­
plication at the option 
of the app11eant if he 
1• preparad t.o pa,- 1n­
creued fee• fer the 
lonee,r tera, 

hteat•1 :fifteen ,-.rw 
tro. date of f111De:; 
no eneri■1•na. Cer­
ti:ficate■ ot author­
llMJ1 unlim.i-4. dura­
tion. 

hrie Com.ntion (l■t &.t.ional. tn&t.Ma:t. 
S.ptemNr 192i.). Agree- J'erdgn filing prtarity 
-nt ctn tha Int.mat- under PUi■ Ccm.THLtiO!l. 
ieml Patent !Aati t!lte 
et '.rbe Hagae, 1947 
{ 28th September 19''). 

kt1Ullal. treat.at ea. & 
ltaai■ of nciproct t7. 
Jlen-n•ident■ are ro­
t:111N4 to UI tM ill• 
Un1011Cllallberoreea­
_.,. u taeir -sent 
in CODDl:d.011. Y.i.tb. gnnt­
tiD@; the cerunea.t. of 
1111tlloreh!p or patent. 

7, 
bquiN1111enta fer vortins of 

J11,tente; unctiom for 
DClll--work:ing 

Pat.nt■ _, be NTOlced if DGt n­
pl.ol'tad Yitll.1.n tw ,-an of iuue 
or during any tvo ~secu.tiTe 19a.ra. 

bffeation tr tha iJrn!ltien i■ not 
werked within we ,-a.n :fNJI "tb.• iaau 
ot the pat.nt, or 1:f 1 t CHM a to N 
n1bd. :for two eauHv.tiff ,-are, ar 
1:f tlle :,a.W»tae b.treduosa into 'l'llnaT 
ebj11eta a.mitactmed a'brod.. and. aiailar 
to thee• c~·nre4 b7 the patent. .In 
ac1i>J::L :for nnaa.tiCD. ST \e brought 
befon tJle CO\U"\a bT U7 b:ten■te4 ..... ,. 

B. 
Other caee11 in Yld.cb 
patmt■ an eu'bject 

to'pdl)lio uee 

On •nl1cat1on 117 any 
penon allegins hie in:teroet• 
te be JIN3Ud.ic1a.ll7 atr.cted, 
a Dhieional.. Court ef the 
Sup-rem court be epecial 
peonn t.- NToke cer\.ifieatee 
of resHitra.t1ou in Tanga71.ka 
on IU'lJ $~ the ,groull4a upQn 
Which the United llned-011' 
~tent m..te)lt lte NT@ked. 
(See p. 10 b6l011). 

If aa 1.ln'enUen 1• or 
.,.c1a1 1aportauee ,. tl:le 
mate, the Cotu\Cil of 
Minia\en or tu UBD: -,, 
ra111ng an ■,gl"H-■llt Yit.h 
tu State a ]Nbllc orgui• 
&atieu coraoen»a, gl'UL1: 
.. nd.H1.n to uae the :in­
nntiOll to an ilr\enate4 
gMe~lltal &gellCf &4 
H't&U1U tu co11peaaatl•• 
te lte ,aid t• the ,-taatee. 
fte sen:nmant. _,. em\lft 
t!la.t oer\aia 41accn-er1•a, 
illiffuUma or ratieoal.1• 
r.ation Jnp)•l■ Mac.nhlg 
tefeue :Nllllla ••er.ft ill 
ti. illtere■t ot U. ata.te. 



Cou.ntr;y 

UN1TEI> 
AAA! 
!1EP!J!LIC 

1, 
Official title a.iid. 

date or current 
patent law a.nd 

re atione 

Patent Lav 110. 132 
of 1949, 
Rules and lteau.lationa 
Jll'o. 230 of 1951, 

UNITED lllfJ.DOM Pat.mt• Act, 194,9; 
O.F GREAT Defence Contract.■ Act, 
BRITAIII ARD 19'58; Patent• Ru.lo•, 
IIORTH!Rti 1958; A.to.to Energy 
IBXLAXD Act, 194,6. 

2, 
Patantabb eub.,.ct matt.er 

ll'n crM\io:na 1nduatr1&UJ' exploitable, 
whether 1n connexion vitb nev induatrial 
:produ.cta, m,r induatrlal n.ye er metb.O<U 
of nn •nlicati•n.a •f 1nduatr1&1.ly 
kllO'lfD. Ya;f■ O'l' method.a, 
l•t ;ratntablo: innntiooa 1nnlT1DB 
baoNJ.ity or publio diaori.er; tood­
atu:ffa; medical drus• or ~couti­
cal preparat1on1, Chem!eal :procHH2 
an, hC!V9Yer, i,'l'&tentable, 

J;q- lMmlllr G'L mv maau:factu:re and &lQ' 
new :mt.bod. or JrocHa of teatlng ap• 
:pl1cabb to thli impron•nt and con• 
trol of manufacture, 
lot 7!:titntable t well Htaill1Bh.ed 
natun.1 lne; 1.ngeniOUJI 1Uu or dilff 
con,t'iea with DO 1nduatrial applle&­
tian; illTenti~ m11.\rar, to lw or 
S>ralitTJ mb•te.neea or food or 
•d.101Il8 which are airtill'O■ ot 
known 1DQ1"9d..ienta; pl.ant and an1ml 
n.rut1 ... 

Y TM dat. 1n bracketa 1D41catea the date ot adherence. 

3, 
:£nun1nl. t1 on b1 
Pl,t.nt Office 

Exata■:'1• .. to ton 
""11, 

~~~-"'--· 
pliance rlth patent■ 
act. Cld for DCTeltT 
and :,atentab1l1 t.J. 

.. 
Du.N.tion of patent 

nf"tffn 1Mr• froll date 
et appli oatin.J in 
•~cial. CUH th• pe:ten.t 
i■ nnon.'lh fer • poried 
DOt U:OldiDS 1°1T■ 1Mrll, 
In tht e■H ot 1meu­
tione oeTering Jr.<:•• ■-• 
nlat1DB t.e tlJOUtuffl, 
.-dical. IU'U8• or phua.• 
o•ut.ieal prepa.nt10ll■, 
tu patent tena 1• ten 
,-ear■ fNa tlle date ot 
applicatlon, au.d ta.ere 
ii no pro,-ieion tor ez. 
tellllioa. ot -.erm.. 

5, 
Ad.hennce to 
1nt.rr.at1ooal 

co:!:::oul/ 
P-ari1 Coanntlw. (l.et 
Jul.r 19'1), 

81.ztffa JHr■ troa fll• Faria ComentiOA (7t.b. 
iDg et oomplote ■-,eciti• JuJ..y, 1884), ~-
cation, v1 tlt proTision :,ean Con.,ent1on R 

tor ut.eneion by fin J'onal.1t1H of l'at-
,-an., or in ezcept10l!Al •nt .A.pplio&t1om, 
CUH ten, on th6 g:".'QUDd• l9'J (5th M&.Y 19'5). 
ot i~Q.Ute :rurun■ ratlon. Eul"Qpsan Cozrrention 

on Cl.&Hifiea~ or 
Patonte, 1954 (28\b. 
October 195)). 

6 • 
Treatuent or 

rontgn 
national• 

!lational. trMUllm.t, on 
buia ot ruiproci~. 
J'ontgn tiling :priori t7 
Wl!Ur the Parie Conn11.­
t1n. 

Jlatianal. tr...tMnt. 
hretgn f111ll8 priority 
under Pari■ Oome:ntion. 

7, 
Roq11treunt, for worlt:ine: ot 

p1:t.nt■; u.ncti01111 for 
non-vo:rt1DB 

8. 
Other c&HI in which 
p-.t.nt• an au.bJ.ct 

t.o public UH 

.At IJJ:J" ti• atter upin.tion. ot thl"ff Gen:natnt -.r op:, ... tho 
;rean n-oa s:ru.t et patent, th• gnat •t a patent or, •• 
P&t.nt1 Dtreetorate •r grant • eoa• the c&H ~ N, expropriate 
pU.l11or;y ll~nce 1n the tollewill8 in- 1m--.t1oo tor it■ OlfXl U:• 

■ta.ncH1 it ,.,tentee fail■ to uploit ploitatioa, it it 1• of 111• 
1me.D.tion w!ficientl.J"J 1t exp.leita• l1tar, nlue, co:aoeru 
ticin 1a 1toppet for two oonaec11tin nat.i•al Uf9!lff or relate■ 
,ea.reJ if patent•• U. ntu■.4 to "t. p•"'blic- u.t111t7. In 
grant right of explsitatian. er baa nch oue•, tbll patent.. 
a,oH4 uorbit&nt coDd.itiou. Th• ie •ntitl..t to ,1wlt co-,en-
patentff ii entitled to naaner.Uoo. •ti.on. 
Tlle Pat.nt11 Directorate ha■ d111cret1on--
ary :,onr to allow a patent11e a period. 
ef two 19are• grace before autboriz-
hlg the grant of a coapulHr,- lieenco. 
It innation 11 mt e:r::ploit.4 1D. :IS7Pt 
Yithin tvo yea.re follO'Wing the grant 
of a co-,u).110r, Hoen.co, th, Patentl!I 
»irectorate :m&J", cm requ.at, can.a.! 
the pe.tant. 
Oeapu9or, lioelioea -, alao be granted 
to ownere ot •d.llpendent• )II.ten.ta and. 
Tiee nrea, 1f 1DNll.t1■n. 1a et grNt 
1.l!J,ortanco. 

At an,r t1- after the u:p1:r-.t1on ot 
three ;reaz:e fN• the 11M.l.tns of a 
ptent &llJ" :,enon. iatereated. •1 •nl.J" 
t.e the Ooaptnller-Gtmoral tar • 
liooece under the patent er for ta• 
eadorMMn"i ot th1 patea.t •11oencee 
er right•; 1t the innatien b mt 
Hing VQl"k-84 ao1'1l!Nrci&U,- 1D. tlle 
United Ii.n@:do• to tho 1'll.l.eat 
naaona9le extent; if deand tor 
pateG.ted. article 1- not b•i.ns •t 
on reaaomitila ter,u or h :,111ng 
•t to a nbet&nUal utnt lt7 1.a­
port&Uo.>-1 er if 1'7 raa■oJl of the 
patentff•it1 liee:nc,, Ollad.1t1one c 
uport -.rkat for tb9 patented 
article ie not "beill.,@: mppl.1•4, or 
tll.• wffi.Di: ot •oae other patent 
1• ht.m.red, or tu auataatu.r9 
tlH or ■ala ot •toriala DOt ,ro­
teot.et b7 the patellt or thit dn•• 
l0Ja9at of 01 ... rotlll er indu.lltr• 
1al actiT1 ti.. 1a unfa.1rl7 pre-
Ju41 ced. 
The O-,troll.er llhall oon.td.er 
nature ot iltvu.tien, tiu elapeocl 
ai.Dce grant, and effort• et patentee 
fullJ' "\o .-.rk, ald.111.7 e't lioeuff 
k work iln'&ti•ll to JW)l1o a4.Ttla• 
ta&• and rieka t• N \Uldertaan 
b1 hi.a. 
'fho C-.treller' ,11 })O'l"ers U.all. be 
U.reieed to HG\ll'e ~ we,rk00 

1Dg of ime•Uona, 1uitable nlW.ll• 
erati•n te :,atentN NMJ. Jrotect14in 

tor ~ per1an writing an 1nV'lNlt1on 
und&r the protection of a p1.t.nt, 
Patent •- be rnvk.e4 ..r-'..ar t.\lfi u:­
piratio11. of WV JMn from. aa o:rd9r 
fQr • coapulaor, lloeDC9 if w.cll 
lloen.c• er an ~Grs-..,.nt •11c•n<::41s 
.r ri.sht• wul.4 »t ff •f"t111Ct1n 
fer the :gmrpoae• .. t out abtin. .AA 
apJiff,l 11H fl•• UT •l'Un et the 
Colllptl'elle:r BUe OllMr ti&• altOYe 
prcwiliODa to a J1ldge et tllit llf.gll 
Court. 
Bo Or4er -.,. be -.de wld..oia 1■ at 

=~~ ~~~t~~ 

hr, Qffenm■n.t d.eprtaeut 
and D7 ]HlrHD. a.uth•riHd. 1b7 
it -.-, UN UT pate:a:U,d in• 
nntim. fer ta. een106■ et "'° crow,, (iJlol.ulli>s tbe 
:,rodu.cti.•u •r u.■e or atoaio 
uergr). .Afflieathu f'.:;r 
pate.at. nlati.C8 to bfCN 
MT be witluwld. tr■• }1Ub1100 

oatioa. .AnJj.catieu nlat­
UIEI t.o at.mo ODlrQ" u1ea 
_,- ■:111ilarl7 be Yithuld 
he• ,Ulioat1oa u.til oortt• 
f1el4 117 te.e Crn:a u JWt 
boin3 req.Ured tor dofeue 1 

:purJOae•• ProTtaion 1a 
ia4e t■r tu ..,...t •t eoa• 
peuaticm )7 the Crcwa, 
The 0011JtreUe:r-a.nnal iiltlt 
81'Mt c«a)Mlffr,y lien.ON 
in reer-ot et pat•a:51 re­
l.■tins t. tooa, MdiohM• 
or nreioal •r CIU'atin 
4"1.oH Dleea 1-\ aPJH,n -
Ilia -taat tllere are aoot 
r.acm.• tor rehal. An 
-.,11cati.•• tor Ill.ck u. 11· 
~noe -,- N uM at fm7 
ti.al &tte-r gnat aD11 an 
•neal 11 .. ta & Ju.4e- •f 
tllol!i&hOoRrt, 



Countr, 

UJIITED 
STATES OF 
AMERICA 

1UllZlmA 

l. 
Official title aa:l 

date of C\trl"ent 
,-tent lav and 

I'9 ~tiOM 

Patent Aet of 1952, 
aaend&d to 1962; 
United ·states Code, 
'£1tle 35, P&tenta. 
RulH of Practice of 
the United Statoa 
P&t.nt Off1ea, 
1949-1962. At.Ollie 
ED.erg,- Act of 
1954. 

lnd1J.etrl&l Pro:,ert7 
LaY or 195,. 

2. 
Patenta•l• 8Wljeet •tter 

AJJ:f llfJV and Wl&f\U. ;p!'€loeH, :aaolline 1 

m.nu:t•ctUN, ooaposition of i:atter, 
or 8Jl3 tieV &nd ua&ful 1aprova!lll8ota 
tMN.:>f. Inventie-na auat not be 
publ1ol,y Jtnovn or uaed 1n "(,1:16 United 
St.a tee, •r patentttd or d.eeorll>ed in 
a prtated publication in the United 
St&t.ea or elaevhera, i:uJf•N tba in­
Tention YU u.de by the appl1e&n.t, 
and, regardleH of the d&te of 1n­
Tentioo., the inventien 11USt not be 
in public uso or on a&la or patented 
or deecr1bed in a. printed :,ublic.a­
tiQll. aore than one ,-ear before the 
date at t.htt appl10&tion for pa.tent 
111 the UW. t.Gd. Sta tea. 
Bot 1't.entablai invantione cOlltrary 
to public 110r&1a; bwtlll8H aethaxla 
ILDd. acienti fie :,r1nc1,1ae or dia­
canrha oot applied to a uaoflll 
,u.rpoaa; e.tmic wee.-,ona, 

Indl,:pende,nt :,•:t..nta of in'Hntioo 
graa."tod. fer aw &D4 uaef'u.l. produ.o'te, 
JMch1ot111, toola, etc., prooaaae• 
for 1ndwltr1&1 er co~rical uae 
or proc.eH•9 for preparing chezl.cal 
:,rod.>J.cte, 1apl"OT...,nte and. m;r 
eth&r !menti.n or d.i•c~veey 
■uite.ble tor industri&l a:ppli .. 
cat1m1. l.nT•nt1on la not DO'Hl 
H publ10.l7 C!lOVD anyvbtre Jrl.OT 
to flliJ:16. . 
:J<>t. ,-\.mlte.ble1 a¼d.1c1m.l and 
pharaaci,ut1CIU pred.uota, r,;ioca, 
bn•~e, chealca.l pre-,.ara• 
tl,1-)MJ f1oanc1.&l acM111ta; \18., 

o!' natlU'&l forcea, tbooretiu.l 
id-.laa; 1nT90.tleM oattra.ry to 
pul,Uo ke&lth, ll&fety, ord•r or 
aoral■; tiA J1J.YUpodt1•n or t:nc:,wn 

1D.T•nt1ona, unl••• 1 t repr■••nt■ a 
cofllb1.Dat1ou tor unitln~ t.bta. 

fj Toe O&t.. ill bracket. 1n41cat.ee t.ba dat,,,, or ad.bei.·eoce, 

3-
Emainatiou by 
Patent Of'tic• 

ba.z!linatien u to fon::e.l 
Nquireanta, DOTOl t: 
and 1nnnt1TeDBH. 

Jtua.ioation ui W forul. 
nquir..i:wmte only; 09'0"" 
aitioa JM'riod. of ■ 1rt3' 
da.;r• froa p,.lblie&tion ill 
t..'le Bu.lletin for Indua· 
triaJ.~rt.7. 

"· Dunt1on of pat.nt 

&anmt.Gen. year• fro• Ute 
or grant. I• exteiDBi•na 
uoept 'by apeei&l aet or 
Ccngr9a:s. 

The or~nTe&l'S at 
C,M,i~ •f &-pplicu.t in 
Nei>@ot of 1.Ddep;.,t&dmlt 
pato11.te; for omfirm,&• 
t!an pe,t..nt.s, tho un­
u::,in,d. tera of fore1p 
pat-:mt but. not l~r 
tll&n ton YM·" J tor 
1.a.partat.:1.on i-ateut•, 
tho ,-n.. ill tenas 
tau ■fi•ct f'ralll.. the 
grant •f tb" p.i.t..ent. 

5. 
.u.ii.renee to 
1nti!!lrnst.icmal 

co:!:~{~ 
P&ria COJU'enti.n 
(30tll...,. 1887). 
lan.-..lmorlea.n COll'Hil• 
tio:n of llu•nos Aire• 
of 1910 (2lt!t H',U'ch 
l9ll). 

C.0.T"m.tiOIJ of 
C.U"&OU of l9ll, 
vita llolh'ia., 
Col.Ollbia, :lcuadAlr, 
«nd Peru (19th 
:Decelllber 1914). 

6. 
Tru:taent of 

foreign 
na.tiODll.1.a 

latbll&l treatannt. 
Ona T8&r fo1"et8!1 f111133 
,riori t7 urui.er Paris 
Convention, Pwi.· 
A.!eiricc:. Cennnt1ou 
,cf JIU61'.LOIII llN• ( aee ,>---•-
Gt.har NciJrocal 
&r1'llg0aen.t. 

kti•nal. treatment. 
TbQ o,mar of a roreign 
:,,.,.teat. M• a one ,-ar 
prafs:Nn.c•, from gl"R1lt, 
in abtain.i.na a OOrr■ II• 
r-md1ns: ,aw12t, and 
ma;, object to Ul¥ a.p­
pltea.U.•u for an is-­
:,ort&t.ien :,at.snt ap-­
pliad. frn 4Jll'1ng thia 
:periK, or _,. haTe auah 
a patent ..@eland. mlll 
&D4 TI>14. 

7. 
l-.aquin1atn1.8 for world..Dg of 

patente; sa.nctio!'.118 fer 
llOO•Yorkins 

h Jrol'bi■rut io. pat-en.t ].a.y, Atomic 
l:r.aro .A.ct of 1954 01,J11tau,.11 a t.ea.oor­
ary Jl'OTi■ion, e:q,iring in. 1964, t'or 
the grant et ec.np1.1.laory lieallCea 
.wder a JMt:ti'tnt. n&a there bu 1:Gitn a 
Mela.ration a:t'Wr IM-ariJtg tJ::.a.\ in.­
nntion 1a of ,r1Dll7 i.Bqt,fftent 1n 
at«,m.o energy ti.ell am. that licoue­
ing of the 1:o.nation 1• of ,r1-.ry 
import11,Dce 1n a:rt•c~ti.na tho 
policy and J'lU"PfM •f t.h.e AtmE.s 
J:n.ergr .let. 

Pa.tent mu.et be YU!Dd Y1th1D. two ;Jll&ra 

and YOrltina »t 4iaoontinaed. for :more 
than two 19&1•, exoapt 1n O&N of 
aocidant tlr !2_~ • l&tll'!} the :,atont 
-.y bo NTOU4. c,n appl:LatioJl by ir.n 

intere11ted. ))&l"t1. 

8. 
Oi'Jler c.aaeo in vh1ch 
pa,te.D.ta an subJect 

to punl1c uao 

VbeN Tiel&tion of tho 
anti-t.Nat lc.w 1t1 llllllll4 
of p&'telltil 1f tou.nd., the 
court rar prorth for th■ 
gT&nting l)f lie.n.cH ('11 
r ... ll'Xl..,Us t6rM a.n:i La 
.om,:, cue•, th& sra,nt or 
royalt1 tne licn.cea. 

An 1nn:o.t1011 •t 1:aterest 
to tu sta.te or or bub 
public inter.at :m.y be 
expropriil:t~d, in aooord• 
anca Yit.h tbit pnn-1ai.u.a 
•f ln reaard!D8 th• ax-­
p~rt•tion Gf :,~ri7. 
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PATE~TS i!.PPLIED FOO ,U:O GR.Al 'i'ill DURING 'L'HE PY-":!OD Fag• l 

1957 - 1961 (l) 

Fo:-ri ""!:"'rs 
~~ ~ a$ a. c1(rcen--

C·Ji.JNTRY 1957 1959 1959 1%0 1961 
Grand 

ta,:'.e cf thf' 
Total 1957 1958 1959 1960 19tl Total Total :!"~rrl :·o:al 

\2/ 
AUSTRALIA * 4097 4274 4398 4026 4312 2ll07 5794 6273 7032 7802 8586 

-:;;:;; No inforr:iation provided 
35487 565% CZ .• 7•'".: 

llELGiiJii * No inforrrv:.tion provided -;;;;: 14$3 1581 l 7C9 1661 6434 8261 9075 10037 10739 3en2 44546 85,55 

BRAZIL * No information provided 
H 2022 583 901 1814 838 6158 ll84 642 1502 1979 930 6237 12395 5::i.·n 

(3) 
Ct1.l;,.r)A * 1154 1348 1506 1310 1613 693). 2ll05 '.lS6.4 22726 21214 28834 ll7503 124434 

-:;;:;; 
?l~,!.2 

772 899 1219 1258 1207 5355 15489 17394 20802 20756 20465 94906 1CXL6l 91..65 

(4) 
CEYLON * 20 22 22 30 34 128 92 8:. 106 126 120 529 157 80,51 

7H{ 16 23 2l 19 8 87 80 67 91 104 95 437 524 <-;,30 

CiUllA * 601 602 54/l 526 553 2830 56 72 101 130 176 535 3365 
ff 160 146 88 104 125 623 22 ll 4/l 57 49 187 810 

CUBA * 400 358 349 228 38 1.373 4S6 551 567 369 2l9 2l92 3565 f-1.l.P 

-.:. 125 57 ll3 397 72 764 107 13 547 1563 298 2528 3292 76, 79 

c=o- * 4483 596o 6634 6714 6573 30364 643 887 1008 ll59 ll69 4£66 35230 !1.81 

SLOVAKIA -:;;:;; 1080 1355 4854 3801 3335 14425 230 185 646 579 474 2ll4 16539 1:::. 78 

nmr,ru * 1349 1255 1082 1007 1008 5701 3CU 3476 3676 4188 4257 1808 24339 76,57 

ff 473 432 359 31.3 409 2016 1582 11.88 1271 1512 1866 7719 9735 7).29 

FmERAL * 365]3 37133 36954 36461 35895 182956 64$9 17369 19657 20662 22293 86470 269426 )2.09 

REfUEUC OF -;;;;: 14684 13850 15029 12974 13123 56537 5783 5987 7527 6692 7427 33416 89953 37.14 

GilU'.Alrr 

* 799 867 869 714 728 3977 ll85 12)9 1298 1444 1584 6750 10727 62. 1:;,2 

l'INLAlID ff 187 177 153 138 105 760 473 475 587 571 601 2707 3467 7P.,17 

lllANCE (5 ) 
* 13500 131..0 11.500 13460 15221 57965 15765 17622 20601 22579 22806 99373 157338 6).15 

ff 10431 10665 17063 12932 12994 64085 12569 14287 24537 22068 20156 93617 157702 5°.36 

HU!IGARY * 2l35 2112 1858 1847 7952 320 439 594 665 2018 9970 20.24 

7H1 1147 887 959 818 38ll 249 267 355 407 1278 50C9 25,ll 

L\]!A * 527 529 671 663 706 3096 2929 )043 3294 3840 4583 17689 2c7e5 e~.10 

ff 249 299 267 261 325 1401 2063 2712 2166 2252 2601 11794 13]95 89.?~ 

LiEI.iU,;n * 117 129 ll9 109 103 577 568 546 657 758 856 3)85 3962 e: . .:..3 

.; 12 14 14 10 20 70 475 351 389 113 331 1939 2CV9 91: .51 

ISRAEL * 323 397 416 465 422 2023 577 702 836 10"9 127.4 4438 64/,1 {3.(,3 

-.:. No information provided 

IT.\LY * 7528 7418 7723 7222 7524 37415 112)1 12058 14144 1541...5 16094 66972 1C0S7 t-1...:::; 

7H1 6950 5627 5200 4918 6168 2886) 10650 lOC73 9002 s,47e 1c632 4£?35 77698 t-2.9'5 

m.w * 26)71 30622 31924 31893 34758 155568 6817 7869 9613 11591 1)659 1.954.9 2C5ll7 21.,]5 

.;; 6286 6614 6932 7676 13570 41078 )527 3358 3346 3576 7376 2.lJeJ 62261 34.C2 

REPIJB!JC OF 
KOREA * 1480 1974 2398 2082 2958 10892 23 44 68 65 53 253 lll45 2.~7 

.; 292 401 605 625 617 2540 2l 38 64 53 15 191 2731 t.?4 

LEBANON * No information provided 646 ! 
.; 35 32 33 25 23 148 76 82 109 ill l2C 498 7?.CB 

' 
LUXElJ.BOURG * No infor:7'1.ltion provided 1352 5785 6175 93.~t1 

-.:. 58 84 83 91 74 390 759 978 1295 1401 

>1'THElU,ANDS * 2355 2365 2408 2220 2302 11650 7975 8673 9839 10409 lll59 48(]55 59705 

7Ht 92l 779 805 796 861 4162 2972 2567 3098 3457 3473 15567 19729 

!Ji)// ZEALA!ID(6) * 685 738 1012 788 782 4005 1713 1618 1772 2105 z::;c6 9274 l;C7? ~:-.o 

ff No information provided 

(1) Information provided by Governments in response to the ~uestionr.aire 

(2) One star indicates patent awlications whereas two stars indicate patents grant"'1. 

(3) The years in the table are fiscal years ending March 31 of the year following ti'le indica.tffi year, 
The data refers to residmce rather than nationality of '.;i.pplicant!:>. 

(4) The data for foreigners inclur!es both British an::i other foreigners. 

(5) The a.a.ta for nationals refers to France an:l overseas territories (territoire:. d.'out.rf' '7Cr), 

(6) The years in the table are fiscal years ending !!arch 31 of the ye1r follmrin.G tl".e ii:d.icated year. 
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.ANNFJC E (Continued) 

~ ~ 

C)UX'IRY 1957 1958 1959 1960 

l:OR'iAY * 1219 1211 1209 1243 
"";;i 492 475 435 392 

PAK.ISTA.!: * 43 27 48 61 - No information ;irovided 
(1) 

FHILIFFI!::SS * 62 95 123 114 --;;; 31 33 61 75 

POLA.lID * 2186 1722 1655 2023 
"";;i 758 541 745 742 

S ... U7"r. AfoICA * 1275 1356 1453 1536 
"";;i 342 473 444 485 

S',..;])EJ * 4891 4622 4302 4014 
"";;i 1349 1281 1310 1177 

Sil: T""".:.ERU.!:D * 4890 5078 5285 4874 
"";;i 3162 3022 3011 2487 

T:-.H.IDAD and * 4 3 12 4 
':C·3AW (2) -;; N:, infer.nation provided 

u;.r:::; cF 
&__..VIET * (3 21600 28300 36300 44100 
SIJCllLISf -;:;;(i 8100 8200 10100 10800 
"'-ZF~LICS (i ) 3 1 1 l 

X>I"iED Ar.AB * 95 84 102 95 
F..IJ=L,ZLIC -;;:;: 14 18 22 48 

':::ITS:l KI?>GDOH * 22672 23878 24123 22773 
CF GhEAT -,;;;;- No in.for,nat.ion provided 
:3U7,-.I}; ,UJ) 
!,VB.'i:-;·:.,;11;1~.:> 

U:,1:-u) S:i',,.'~ES * 6o278 63234 63302 63090 
C,F A..'.~.P.ICA(i.,) 7Hi'.' 36728 41079 44297 39574 

fu:."PU21.IC CF 
·,t.:.E'I-!:,t..'. . Ko infcr::iation provided 

-;;:; 55 28 52 60 

Yl.T...OSLA'r.LA * 837 825 848 810 
-;;:; 171 26.5 JOl JO~ 

The'yea.rs in the table are fiscal years. 

All patent applications were registered. 

1961 Total 1957 1958 1959 

924 5806 2402 2511 2790 
333 2127 1656 1972 1701 

54 233 981 1023 1103 

126 520 338 421 497 
93 293 120 126 130 

1784 9370 461 562 6o4 
759 3545 216 359 561 

1591 7211 3030 3377 3701 
526 2270 2928 3189 3630 

3804 21633 6968 7552 8082 
1127 6244 2988 2821 2911 

4821 24948 8237 8538 9321 
2766 14448 5338 5611 5465 

6 29 88 85 92 

53ROO 184100 - 285 364 
10500 47700 64 67 99 

1 7 3 29 123 

763 1139 340 392 484 
40 142 127 285 312 

22683 116129 17826 18399 20372 

- 249904 14020 14395 151,06 
40247 201925 6145 7371 8212 

68 263 46 57 61 

734 4054 685 835 880 
224 1271 469 401 306 

(1) 

(2) 

(3) 

(4) 

(i) Refers to Certificates of Authorship; (ii) re!'ns to Patents, (See Part One - Chapter I (2). 

Data refers to residence rather than nationality of applicants. 

1960 

J086 
1592 

1082 

492 
154 

698 
520 

3762 
3632 

8730 
2622 

9790 
4782 

91 

585 
62 
76 

569 
469 

22141 

16631 
7712 

57 

991 
J89 

Fore-igners 
Grand as a percen-

19€1 Total Total tage of the 
Grao:i Total ----

3135 13924 19730 70,57 
1590 8511 10638 so.oo 

1063 5252 5485 95,75 

' 592 2340 2860 81.81 
209 739 1032 I 71.60 

i 
740 3065 12435 i 

24.64 
512 2168 5713 37,94 

3721 17591 24802 70.92 
3098 16477 18747 87,69 

9382 40714 62347 65,30 
2758 141,:xi 20344 ,9,30 

10354 46240 71188 64,95 
5406 26602 41050 64,80 

110 466 495 94,14 

513 1747 185847 00,94 
56 348 48048 00.72 

35 26~ 273 00.97 

620 2405 3544 67,86 
698 1891 2033 93,01 

24128 102866 218995 47,00 

60452 310356 19,47 

8229 37669 239594 ', 15,72 

68 289 552 52,35 

1100 41.91 
I, 

8545 52,55 
382 1947 3218 60.50 




