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' Obaerv-atiohland coant~ sub~'tted' 'by tbe Division of 

_-. r. 

-: , ,, rHuman-Rights w.ltK.~fe1<enoe. to t§e -human ri@ita . .' · ,: -. 
. . , ,,: /· ·;;e_rog~anm:e of ~he Unitod Nations 

!ntroduo·tory •rema,r!fe >' _. - ~ ,·., •.. · l • 
\ _, .. _..1-;-: - . .. 

Personal l~~~ty'·or freedom-is en esaent1a:.i-.-bumen rig~t • . Detent1cxi ant.-- . 
\, , _ (" 

1 
I , • , • 

erreat are among ·- ~~-\nios't_ ~se.r:tou~-e.ttecka : on this right. :But imprfBOnm3nt is 

a ~:nalty_ normell.Y .etteched ~ rnoet offenee-e, end is gene~-lly rega'.rded es e '. 

civilized . and; fyll.Y ad.mis .... ~1ble form of punishment. , Fllrthermore, 1n order-to 
~ ' : ~ ; ~ "('.. . ·. . .·' . . 

ensure the effect~v~·,...prevention -and puniahmnt of crime, it js s'dlmt1mes .-
• :· . i ' ' • ~ ·: " .. . ' ' , •. • • ~ ·- . ., . . ' - - . 

necessary to detain en in.dividua1 either for purpoa~s of investigation: or ee e: 
• . . ' • . . I . , .. ,, , 

:preoa1,1tionary maaute to make .sure that the ends <?1: Justice ere not_ defeated, Xll · 
the Ct:lae', of -detention pri.or ~ ,septence.,· the PlU"IiOae of which is :not punishment · 

l>ut preventien, 1t is ~rticu~rly_ di;t:ficult but ell the more :ceoea4,sry to· strike 
: J ~ ~- ~ • • • • 

e Just baJ.ence·· bet~en ,.security in,· persoMl ,freedom·on the one ·hen~ -end the - . 

legi time te -~q:u.th~menta .. of.- .the ~~~~t1~n pi\.:P,8Pel- J~stioe· on the other. 

_. · The:,pr1IEe:ry: goal is; t(? enaure,:_th'2~: no qne .O~U -be .- detained or impr~on~d .. -

except 1n' accord.ance with the existing provisions of penal law which should not 
. , • -. : •. ·- .. , _. , ' •. . . • . , . . , . : , .. • . I . . ,. ·•-... ,- : ; • ' , • · • . ,: • • . . •· . . . 

be .repUgIJant to the·'stenderds ae·t · b,t. the Unlted. -Net;tons end· thet the power 
- . . .,:. - . . - , - ~ ._ - . ~1:, "-::.- ·-r .~-~ ~·... . . : .·-· .. - -·· ·. •· .. - :· .. _-

ext.ended. 'I:;? /he_. au~~oritiea· for -;t~e :prose.cution of offend.era and the decision 01t 
praventi4!8 meaau.b3~;,'be iwted -\;b the 'be·2,tm:1n1m~ •. To echieve thfs goel, :~111 

·/ection 
i/CN .5 /AC .4/L.ll/f.dd .;L 

. · .... \' ;}_ . . 
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action ·of the eutbor1tiee, ~-£her executive · or Jud1c1e1,, which may affeot · · 
, • - . ' ) ,l- • 

~rsoriel 'fl'E3edom end aeau:tlit:f fl!tiiit be carefully hedged ebout with guarantees and 
-; 

llmi tetiona. 

-To prot~ot the r1g}i! ~8 i:i-e,~d~~ by sEitti.rig otit ~ch guerenteea and -· 
lim:1tet1ons hes been end still 1s one of the main objectives of the organs -of the 

United Na~!.c::.u; in the field of hwnan rights. 

Both the Universal !8olarat1on of Human Rights, adopted by the qenerel 

Assembly of the United Nations ~n 10 December 1948, end the Draft Internet1~~1 · -
Covenant on Humen Rights, still under discussion!/, devote e · 1erge pi.ace to sucl+ 
problems ea the grounds end conditions of detention, _the treetIJ:ent of deteined. 

,,. . , . ' 

:persona end. the guerentees or· the rights of· defence. 

I. ARREST AND lEmN.rION PRIOR TO ~NCB IN THE 
UNIVEBSAL DECIARATION !Jl -llJWI.N RIGHTS . .. ... · -. ,: . . . ., , .. ';: . . 

Article 3 of the Universal/:D3olaret1on· of 'lJuman Rights states that 
, I ,. -. • , ' - , . .. , • , . , • . • . . 

"Everyone bee the right to life, liberty t,rid eeouri\y of :person"• 

With regard to liberty, this erticl~ estel>lishea e fundeJnentel principle 

which is defined and clarified 1n the aucceeding articles deeling with such .. . . . . 

mttera. ea prohibition of slavery, equality bef9re _ the law, guarantees age~$t· 

un~et an-eat, detention end exili3, right to e fair -triel, right to preaumptid?f . -
. of innocence 'until :proof. of gi.\:Ut1 right not to be subjected to tortu~, ~ 
or cz,iel treatment nr punia•nt, 'end others • 

. l. . Grounds and conditions · of ~rrest end detention 

The right of the individual to be protected against arbitrary deprivaHon 

of liberty is defined in article 9 of the Decleretion which states: 

."No o:ce shall be subjec,ted to e~b1trery arrest, . detention or exile~'':_ ·_ 
' .. 

This extremely brief stateJDent ie the result ' of extended debates 1n tJ].e · 

COllllldasion on Huillan Rights (2nd end. 3rd eessions) ·end 1n the ~;4 Oommi'b'bee of: · 

tbe GeneNJ. Assembly (3rd aoes1on). S1{9lif1~~tlJ' · enough. -t.he c1e1e8).tes-at ~• · 
:nsetinga were 1n generel egreemmt e~ to the purpose of the provision :end :e~ to , 

g _ At the tillle of vriting these obaervetions end eomoonta., _.the G~nerel Assembly -.. 
is . considering policy decisions concerning the Draft Covenant. Its ;final 
:form., inelud1ng· that of the provisions dis_cussed 1_n t~is . peper, will be 
fundfimentally effected· l,,y: the a,eo1s1one of the General Assembly. 

/the rightJ 

... . ·. 
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the righta they intended -tq protect: they ,wan.ted, everyone- to .have the right t,o 

teat the legality of- his arrest; they>wanted .no- one depr:tved of hie rr~edom 
... . . .- -; , ~ . . . ,. .. 

except 1n cases and according to procedures prescribSd by prio'r leg1alet1on. 

The diacusaion 6en:tred meiniy. around 'the forrii to be given . td the· erticie. In 
this res~'ct; it is' interesting to conipare the . text edopted .. by t4e-'Commission 

on m.ll!'.Elil R1ght"a at its second ·ee ssion with 'the firiei text lof ·the e;rticle; the 

former· reads : es fohm~a: · · '= . . · · 

. "No one: shrill: be ' deprived of his 'riersoriel "1:1berty or kept ·in custody, e·xcept 
. in oa~ea -prescribed• by law and after due process.· ;Everyone placed under 

arrest or detention shall have the right to ilC?Ilt!d_iati=, Jud.1.ciel , 
determination' of' the . legality of any detention to whic.:h he tooy ''be subject 

. _end_ to -tr.ittl within-_a reasonable tirr.e or to release. 11 
. _. • • • • 

.. At _ the 3rd eeaaiq_n: of the Commission, it wee pointed out by the Chei~n 

that this text contained' four fll,fl -in· fee_tures;- ea follows: · (1) ·no .. erreat or · · · 

dete~t1o~ _ex9ept in_ ~W$ prescribe.d by- lew; (~). eifter due process; {3) . ilnioodiet~ · 

Judicial deteraj.~tion. of-,. the legality .of detention; (4) trial. within a 

~eaonab.'.j.e t_1Ir.e or ~lease" . While no opinion was expressed in: the Commisaion 

tending to exclud;e. 8Jl7 of these . features .fr.om the -scope· of the :provision, the· 

maJority felt that the Declaration should express general principles end not 

deal wit~ .rreaaure~ of application or- set fo~th details for which-the proper 

place we~ the intemat:1onal Cov~nant. For these reasons, the • abbrevi~ted form 
of the art101s ··wae · foimd preferable_.!/ · . . ·. . • . . · · . . .. 

Thia point of view wa subsequently adopted by the .Third Committee ~nd by 

the plenary session of the . General Assembly which adopted tho final text of 

Qrticle 9 of the Decleration by 43:votea 'to none, with ·orie aba·tent1on.. 

2. Treetn:ent of persona-' detained prior to a·eritence 

The right to "life,- · lloort1 enq security of person (article 3. of the 
. . . . ,, , . ( . ' . . . 

Declaration) 1ricludes_by imP.~ication the ,right to physical, morel end 

:1ntellec:titel intagrity of ._~he human be+ng. 

To~ture combines .in 1tself _attacks on plzyaicel integrity when it harms the 

body and attacks on .i:eraonel liberty _in general .when applied -in order to extort 

confessions and statements; mntol torture, psychologicel cruelties, , any _form _ 

of inhuinen t:reetzr.ent or any degreding n:eesures constitute violetio~a ot th~ ,. _ 

morel end 1ntell~ctual integrity of the individual. 

!J E/CN.4/SR.;4. 
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Article 5 of the Universal I'eclai:atio4 of.' Ruman Rights states that: 

"No one shall be subjected to torture or to cruel~ ,inhuman or deg?"ading 
treatir.ent or punishment." 

There we general agreen:ent in the Commission on Hu~n Rigpts that a clause 

prohibiting torture and cruel or degreding trestment or~ishment -was needed in 

the Iecla~ation1/. The su6cesaive drefta· of the provisio~ vary 11 ttle ;. but · · · -

while 1n the draft of the 2nd session of the Commission . _on Human -:~ights, · the 

text became :paragraph (3) of art1cie 7 ·.deeli~ ;i th E,JUerantees·- concerning legal 

:proceedings and p,nal law, it was IDad.e into a ae'pe'rate article ~t the 3rd session, 

Aa wea pointed. out by . the Chilea11 representative to the Drafting Committee 

et i ta seoo..."l.d session, thi·s a1•ticJ.e _e.J;):plie~ botn to· :r;ersons detained in preventive, 

custody. eud to cc~vi~ted pers~~~/ ~ . . Clearly, if torture · and inhuman, ' ~rnel <>r . 

degrad5.ng ooeaurea are not allowable even as penalties, they ere much leas so ._ 

when they have no con.11exion with l,)uniahment end ere . infl-icted upon . persons under 

arre~t -~r ®~p°icio~~ -A;·ti~l~ .5 of · th~ ~nive.rs;l De~lsreti;n of Hume~ Rights 

im:plies that such· bruta'1 treetrre~t must be prohibited, whether ::tt occurs 88 pert 

of the proceedings 'or in the form of police meesures '. or :r;enelties imposed by 
• ; • • ' t • 

judicial sentence. · 

3, filfi:~.J>~E:~Ption of inn.<?,£ence unt:!.l pr.9._of of guilt;, ~erentees of the 
!.~~ of ~-~~ · · . · _ _ _ - _ - · · 

The right to be presuned innocent until x,,r<>v:~d g1.1ilty ·e s well as the right 

to all t:i:l.e gu.01--anJ~eea for the . defence at a public feir trial ere part of the · 

right of everyone to liberty end security of :persqn (article 3 of the . . . . . . . . . 

Universal J:eclet·ation of Human Rights). They find their expression in 

article 11, :ra:::-egl:'a:ph 1, of the fucleration Which states·: .. 

"Everyone charged w"ith a· :penal offence hes the right to be prea'Ul!led 
in:,:1ocent until proved guilty eccord1ng to law in a :public tria_l at w~ich 
he has had all the guarantee a necessary for ,his defence." 

There was gene rel egree:rwnt in . the Commission on Hti.Illan Rights concerning 

the principle that evel"ione charged wi_th a criminal offence I!llst be presumed 

innocent until proved guilty according . to law. The discussion centred 

!/ E/5ff:4iAc~l/BRo3 & 10. 
g/ E/JN.4/AC ,'. l/SR.40 

/excJ.usively 



exo:..Uaively around the q.u~at:i.on wliethe.r. exc~pt1ons •to .the_. rulo of .. p\lql,lolty 
, .... v'.~- •~ ~~•.· ~ ... : ~~*;:· .. :.:-\·-'". ; .• · · ,. : . ~- - . •.~ . . ·:· .. :·•,.;•_•;.~.~ ---~- ·-.. ,:.' : .:·· '· ·. 

::v~iala sh:l~ be i'nc~rpc/_~•,; : ~}aic1i; pie !'"Jorit!;~cisi~, w3 ,•:Sfinat 

· ,, Durip.g:, :t~ debate~ ~fore- the,-Gene:,;~,l A-asomb};Y,, a.everal .de_le~t~a 

emphasized the gree·fr Jmpor.ten~e- of the sacre·d •rights ;f .defenc~~ a~d that· of the 

prs;~pt.fon . o:r fmoc:,encr/~/ / . . ·' . .. ·.>•:· . ·:.; -.. .- .. · . . : : · · ·. · _. -· ... 
•• • ' l • • • ,; • ' f ' ~ ,' -; ': .' •, • '.'',, . :•, j ,, . • _• • , 

1 
• .' • •• II , .. :l ~ .. ·: , , • • , • • ' ,T •, , , • • • , , • , , ; .r • 

After a brief debate concorniilg the :prc,:pooed insertion of expe:i:rtJona · fo the 

rule 0::f:- pµblicity .of·. criminal .-tr_ia\s,, the, .. text. -:prev1ou.sly ~d?Pt(!ld .by- the , : 

Conmiae1on O.P. Human Rights· ·lieceme the ·rfuel ·text of erticl~· 11,· ··pe:reg~~ph :,i of th,: 
'.'r • ;;;, i .. ·:· ·, ·: . : :·.= - : . :· ' " '.. . , •.• :· : . ·• - : .. . : ,' . . ·..; ·. :· •.• 

I.ecci..8,r~.:t.i9n •. _.. .) . _ . __ : , ~ .. .. ':: _ .. , 

I:i-. -· ARF.EsT · AND mTENTION PRIOR TO SE!lTENCE IN TEE . 
~ .··:· ,DRAFT I:Wl:ERNI\TIOiliAi COVE!'TAI\TT . ON li~JMAN RIGBTS . , 

. '.The: :tirobler.r of det.ent'ion :prior . tc>' sentence ·ta treated in . tbe Dreft' ; 
Covenant' 

0

Wi th ·in;;~ de·:;~il . the~·\~' the. U~ivar~~i 'necleratio~ o.f H~an Hi~ht~·; 
. ·. ' . . ' . . .. ; 

mem~ri:t. of. t,he Cq;:;iurl.s~tqn ,.on. ,Rl,l.lilail Rishta felt .. the.t the. Covenont should "gc;, . . .. ' . ., . . " . . . -~ . . . . . - ~ . ., . . . . . . .. ' 

further then the Uni-"le-rsal ~cl:eration .of Humari :'Righta · and beve·. 'a. precise' ' legel 

n:eex:.1.ng•rY,·and:''that :1ta:· fi'rst ob=j(~i'otive we to ' punish '.the mos£ :serious' .. '·.· 

1nfrirjgetren-ta -to ; liberty~/,;- · : , 

Art:tclea 6 and 7 of the •Mft -·Covenant deal with the· ·grounds and. 

condftio~·-of' a·r:re at· ·and'. -de-terl't:ton I whi~e article 4 prohibit a tortui-e end crue ~, 

inhuman •or· clegredir4:{tfue.treeni(or p.iniahtnent. Article 101 paragraph 2~ proclaims 

the rig)l't to be pre s\uned : innocent un:f;it proved gu.:flty and· spells ··out : the 

guare·nteea ·of 'the deferice-i :· Jm ·edditfonal ''Article 'o'n :persona: deprived of 
hl:e'rty ·arid 6n :penitont:ta:ry system", hecf'bee·n prop·oae1d. by: Frehcie ··a·t the 6th·· 

aeasfori ·or :the C"onnnfasfon• ·on· Human ·Rfghta, on: whic~ nci fine·i ac·t1(?h na·a been 
' . . ·. . ,· .. . ... . .. , .. _. r, , . 

I •,, • 

Y ;. ·~J~~4/~:b5· a~d-56·; -.. 
g/ 
:JI 
'd 

Report of the Third Connnittee of the Ge~e.:rel Assembly, 

E/CN,4/sR.147, page 3. 
E/CN.4/SR.~147, page 18 (Frence). 

... ::, . 

• : .. ,;. • • J . ~ • 
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i. Qrounda and conditions of dete~'ti, on, rior to aent-ence :·· · . 
•' , _. 

Article 6 of the ]?raft Covemin _ p~ov1dea as follow~: 
. . . . >.. ',. 

111. Mo one shell be subJected to arb1 trary a.rrest · or detention. 

2 • . No one shell be deprived of his liberty except on su,.ch grounds end in 
accordance with such proc.~dure BB are :eatebliehed by_ law. : I • 

3• Anyone.who ia ei-rest6d shall be·· ·informeci,' at ·the time of arrest, of 
the reaaona for his -arrest and shall be pr6:inpt).y informed of any ·cherges 
agei~ot him. 

4. . Anyone · erreated bi- detained o~ a ~ririd.nal ch~rge shall be brought 
promptly before a Jttdge or other officer. dtithorized by law to exercise 
judicial power end. shall be' entitled to trial within a re.aeoneble t~me 
or to release. Pending trial, detention shall not be the gone~al ·rule, 
but release may be subject to guarantees to appear for trial. 

5. Anyone. who 1·a cleprived of ·his . liberty .by e~eat or detention shall 
be ent;tled to take proceedings by which the law.fulneaa of his detention 
shall be deci'dsd without. deley by e. court end ·hia release ordered if 
the de_tention is not lewfule · 

· 6-· • ··~Any;~ -~ho h~a be-~~ th~ ~1ct1in o! .unlawful erre~t or, deprivetion .of · 
liberty al:Jall have an enforooel>le right to compenaetion. 11 

_ . ·. 

The' debates at the 6th' session of the C'oillI!lisaio~ on Human Rights centred 
chiefly arOU:nd ~a-ragrapha i end 2 ·of the articie and ~the mee.n:1~ of the word 
11erb1trary", aa 8!)pl1~d. to . ''arrest'' a."'ld ."detention"; ·•· 

. In the riew· of· the minor1 ty; the term ''er'bi trery" did not constitute eny 

reel, safeguard. ·a'geinst ~~bitro:::-y, ac-tic-r?:.I ar,d WSB therefore inedequetall. This . 

grou~ propoeed to· in::ol. .. :POrate in ~1~t.:::c:i.6 6 e. iist. ·of cs.sea ''where the Ste_te 

~ould legally . irif;inge individual I:iberty"Y, . th~s lmplying that ell case.a of. 

arrest and detention otliel:' tha'n tho~e :li~te·d wouia. be outlawed 'b/the ' Coveoontr . 
• I : • • • ' • 

The proposal, .was rejected on the ground th.et ''rio exhaustive itst of exceptions 

coul.d be made'i/ and that a general li%nitet:1on clause, such as 'proVid~d by 
pare graph 2 of the article, waa preferable. 

}J Annex I to the Report of the 6th aeaeion of the Commission on Rumen Rights., 
tese 16. . . : : . 1 

g/ 
11 
4/ -V 

EicN~4/sR.l46, page 14 (Auetr~lia). 

E/CNo4/SR~l471 page 8 (U .K.): 

E/CN114/SR.144, page 12 (U.K.). 

E/CN.4/SR.147, page 4 (Yugoslavia), page 4 (F:r11nce), page 5 (U.S.), etc, 

;.'· .. . .. · ... , ., . 

/The opinion 
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-'1'11.e __ op1ru.on· ,of· ·the me-jori'ty ;- as e:iq:,re'saed:.'by the:·Chei~n, ~~-:-that, _•r1t··· ' : . 

should _be unambiguously stated . that ··''erbltraryii" 're_f~r~- ncit" -oniY: :i·o· th~ ; .. 
conformi:t;y or non•conformitY' er-an ec.1:'vitJ(the . iaw but· also to·'th~ ·nat~re of 

the law_ itself'',!/ end that the -Comm1ae\orf cou'..1..d-- ':rc,rmal)i tecord · it.a, opin1;~ '.~ha._~ 
11~:rbi 1:,ra.ry . tneant both illege 1 ehd unjust:,,g/. / While the : p~~p;aa"i_i. 80 t6 de_fiiu; . .. . 

the wprd _ was .- not put to vote in view of on' obj~et"i6n' by· "th~-- representative of 
, . . ,, . · · : . 

China 1 . ~the C~a_irmen expressed the · conaenm.ia · of opinion in the -~ommia~ion ~hen: · · 

sh~ .. P91nted out ·that l'the vord. had been iur:posely chosen. in orde~ to . cove~ all_ , . 

JX)~aible .C8SQ8 in.which en e:rreat· or ciete1itfo~ ·should ri6t ":ta~~ ' phloe'il/. . . -·. -_ 
. . . ·~ . . . 

I::?, his subsequent comments on the D-ceft Interpational Covena;nt on _Rumen ...... 
· .. ·.· 

Righ~s, ,,tp(,• R!9:Preaentative-: of- the United:Kingd-om hes st~·ted. thet "t~e. d1sC-qf:lS1of+ 

1n the. Commission has .shown that : there ·ia ·no egi•ee·mrit on th~ questio~ ~hethe/,: . . . . . . . . . . ' : . . . ~ . . . . . . :· . 

this :pa.::regrap.1. (1,) me :~,aly says in another form what ·1a said in peregre~ _2 or - . 

wh~ther i:t, ao_d,e. '~0 .-,::.~ tori.cept1on·· in :pB?'agreph 2 .- the further conception :tpat 

the ·1ew;,:_ 1t~alfJ~lUSt 
0

:00 a Juat -lawd The 'Ori;lted K~dom c~~~ ~ot 1~ a-~y ,_ eve.~t _· 

agree tl;la,t '\ihe ·latte:r concept:i,on ie ·one which c~ri pr~per.1.y· 1,e included . in . this 
erticle~'Y,. . ... - -- · · · · , · ·- · · -'. • ·. ·· · · ·· ·' ·. · · - :· ·: · '. < -· · . -- · . ' 

,, .Pa;-as~Jh~S: 3 ~n~ 4- or artidle -6 :diil ~ncit give rise- ·to e~ ~bate~ ~ - ; - . _ 
Ir.atte~s _, of ,pl~f;,.;;tple but .. ~ther on the use· of such t~rnia· as ,;promptly", .''within . .• . 

. . . ~ . . . . . . 
a reeaoneble time", "any charge·e•1'~ ·wn1ch·ware considered too vtig1.1e by_ several 

representatives. · For: example, the representative of Lebanon atek'.d that 01n 
. ·l-. • .. ,. . • . . • • • . . · ., .. ,.• 

som3 c <;>mi tries; a . month ·m1gh t .be eonsidere d e eho:rt. tim •· Human be 1??gs . have 
· a natu~l r~ght;to·li:ber,ty,·and the··officer 'wh6 erre-~tede person mu~t hav~; 

• 'I. • ' ' .,. • .. 

Yal~c. grq.ilµdS fo;r. l;)U~h .action .. . -There. is no 'reaa'on ·why the· :per_~on q;nce~e~ -
. ... . , ... . ,.. .. . . .. .· . · ..... , . •,· . 

should not .be .:1rrarediately ~fo:rmed of:thoee grounds· • . If there .we!S no ground.a, 

there -waa no rea,Bon· :for en. errest11).I . ·.rti we pointed. out 0~ the other band tll_e't; . 

y E/vN.4/SR.147, 

g/ E/CN.4/SR.147, 
'j/ E/CN.4/SR.147, 

:page 7 (U .s.). 
page 10 (U .s. and India)_ ., ·_ · 

page 11 (U .s .. ). • t ' . ' · •· .. 

y Comm!eaion on Rumen Rights, Re:port of the 6th ·~as.ion, -page 25. · 
E/CN .• 4/SR .. 145, page 5. -- . ·_- . -· . - . ,I 

/many 

.· ... : , 
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many· difficulties-might arise 1Ii the· epJ?licfition of these- pare:grepha becmlee 

of the divergenciea ootween the varioua: le~l: systems · in force end thet the 

Comnis-eion should therefore ·_ refrain' from entering; into questions' oi' 'd.e'ta.11 which 

would only accentuate ·these d1.fi"ioulties.,!/ However, at the s·~ggestion of ::· 

Auatralia,Y a: d.1st1nct~on vaa brought in :pet:ag1.•a.ph 3 bet~1ee:n the communication' 
of the ~~ of the ar_:reat_, w~ich could and should be done 1mmed1ete.iy, and 
the cotmrr.m1eat1on of the s.,ba.l"t3eEJ. During the -debatea -:on paragraph 4, it ~£i.. . 

emphasized. that while :. :preventive : detention might prove necessary in some · cases~ ,: 

such detention should- 'be the exception end: not the rule: ···tf.a! sole·· purpose· of 

:prevenM:ve ·detention · should, in faet, · be_ to · guarantee · the ail:paarence of the , 

eoeueed for trial vhere; in the opinion of ~'le court, there were insufficient 

ground.a for· efun:i.esion to bail, ~Bi for example, 1n· the ·case of serious crii:oos . . 
:1nvolv1ng the <13vth J/';t"Mlty1f. · . · • - . . .. · · , - · · · -- · ' · _,:: 

Ili.conne:x:ii)ll W.~e':-: jiaiagre~h 5, it· wee ·pointed out thet ·1n· many .;Legislation~ 

there vas a ·ma:;-ked,-diff.arenoe between "erreat11 arid "detention"!/ end 1 t WEJ - . ,, . 

~ggested. that .a 'd1at:1.net1oil" be made· ''between arrest ·pro~rly · so celled and 

eoLJmittel, the t1ro ec·liions ·oeing Juridically d1fferent 112.7. It was als9 ·· 

exple:l,ned that ''.a!"?'est itas tlie initial detention~ that ~ees coi:mi.! ep:pi1ed 1:ll

all cases of d.etention end that the protection contemplated in paragraph ; was · 

,against dete.nticn becauBe 1 t, was· the general term".§./ 

.Debates oon~et'Il.:W..g pei•egra:ph 6' of article 6 aho-wed· marked c;Ufferences · · 

between the legal ayetema of part1oipat1ng states: · :in the U eS•, the rules of 

liability in t!w case of v.nlawfu.l arrest were not sa onerous es in the prop~se4 •· 
. , , 

tex".;., but ~de a ·- d1a'liinotion' ea to vhether the mistake of the lew en:forcelllent 

of~iQe.r ·wee eo~idental or wilful, reeul.ted from e ~- fide e:xerc:1.se of 

judgn:ent .or from malice1/; in France, ·on the other·'hand, · the right"to 

!7 Ejci:°4/sRol45, page 9 (U .IC.). 

y E/CN C>4 /SR 0145, :page 10. 

J.I E/CN .4/sRol45, page 15 (Frenoe end. Chile) • 

y E /CN. l~ /s-s .1h5, :paga 17 , (Chil~). -

~ E/CN .4/sR.145, page 17 (France). 

§j E/CN.4/SR.145, :page 17 (U.~.). 

J./ E/CN.4/sR.147, :page 17 (u.s.). 

/oompenaatiol) 



E/CN .5/AC ~4/L .• 11/Add.l 
Page 9 

com:penaa"t?i?n exiate4 :ill ;ell cesea of illegal ,_errea~ or deprivation o·r liberty, 

even :1.f the 1i1egal:1ty.~a accidental: illegality e's auch 'eatabliahed; right 17 .. . . ' 
to .com_r;enaa1i:1.qn-- . • · · · ·· •-. · . ·· • · · ,. . 

I:t-.we atreaa_ed that the prov1~1on written int.o the' -C-ov'ehait "should not 

represent a _lessening_ in international law of exfat1~ ·c1v1i ·ti~hta"g/ ~nd 

that while . of'.ficera of~the lew ·shoUld not be di scouraged from the ' feerleaa .. . 

~rfo~mance _of their duties if- they knew that· they ~ould. be . he-l4 . ~c:~6~ntable: 
. ! . . 

for every mistake, they should not be encouraged · to take their res.IJons~~il1tiea 

too lightly,;V. -The representative of Denmark. :reminded the · Co:mrlsf1.~n \hat it 
had been :p~Vi01,l.aly- de~ided that paragra ph 6 ·uahould reflect ·the ;r~~e·a~ive . :· : · 

I'" • ,· • • ::·· • • 

point of view that the :tnd.ividtifll had the right ·to compensation fo~ unlewful __ . . 

arrest, no matter who 1188 responsible for it or for what reasons it had be~n , .. 

effected"!/. Th3 r1S::.t to co~penaation consi-a'ted in the· right to apply to ~: 

court whi~h ~s n.o:t . f }~d to declare itself incompetent and ~a obliged to grant. 

compensation if . it foui.11 t!lat a real caae exiated'2./. Thi granting of tne ., ., · 

oompenaa.tion .mus_t not ·be · automatic, but based on _the consideration by the Court 

of queatio:nf! _or',ract'.,..such ea the :situation surrounding arrest, the conduct of 
the ~rao~ ai~a~d, etc.§./ . · · · · · · ·. · . · · ·: 

It: ."W~. alao _-noted in the record the·t the word "compensation" we intended. 
to cover _both· mo.~a;l: end material damagea1l. · · · · . . . •· 

The -:p~;ose; of. article 7'bf. ·t11e Dreft CovenanJ./ 1a··to limit ·the ceaea qf :. 

lewful detention end imprisonment by prohibiting ft 1n 6ivil ~tte-~a. The 

provision -reads as ·· follows: 

!/ E/CN.4/SR.147, page 18 (Frence). 

~ E/CN.4/SR.148, page 4 (Australia),. 

JI E/CN.4/sRol48, page 4 (Labanon). 

Y E/CNo4/SR ~148, page 6. 
1/ E/CN.4/sR.148, page 8 (France). 

§.I E/CN~4/SR~l48~ :page 8 (Auat~ai1h) •· 

11 E/CN .4/sR~l48, page: _9. • .. 

_. , ,. 

§/ Annex I to the Report of the 6th session of . the . Commiasiort on ·numan nights~ 
page 16. 

/"No one 
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"No one shall ·be imprisoned merely· on~the grounda ·: or. inability to fulfil 
. a contractual obligation. 11 

Articlo 7 is specifically meant to prevent imprisonment whe.re . an individual 
. .. 

finds ,llimeelf unable to f'ulftl hts oontra•ctual : obltgcrtiou, . . but nr;,t to "provide 

:fmrnnnity for dishoµeat wr~one",2/ • . Th~ . Commi~aion fe+t tho:t it 'W8.a . unneceasary 

to mention explici tl,Y. th.et a :person eould, be imprisoned for failure to pay a 
. .,. .. 

roaintenance allowance, becf,)uee "Al;''tiiola 7 was only intended to prohibit prison 

sentence a for debt 11Y. · . · . . . · . 
' . .. . .. . . ' . . . 

As to the phrase "merely on the grounds", _it means that the 11:1-eoility to 

fulfil contractual obligations does not constit~te suffic~ent grounds for 

detention, but it does not do away with the possibility of imposing e prison. 
~entence _on other groundJ./. , . · . -· . , · . 

?. Treut!Ten~t..._m~sona detained Prior to sentence .• 

Articie l~ of 't!l-'3 Draft Covenant ,dre.wa inspiration from article 5 of the 

-Pnivereai ~{i.lt;rr/;~.1):J of Human Righ;a1::..l • . It reads as followJI: . 

"No o:~ . .!.l'lJ:1\:1 ·~x subjec:ted to t~rture or .to cruei,. inhuman or d,egrading 
t:rt:H:•t::::.f:, ;:::. :.n• !••~-1Lt::1:1rne1it~ · Ir. :QD rticuler, no one shell oo· aµbjected against . 

·. his w.i.11 i_o ~:l,)•i:.~.;. : . o~: s(d.e~~tfic experilr.entation involving risk, where 
such lo n1 .. t :r&-1,;;:!.:z';:ld ·oy his state of physical or mental heelth~ 11 

' ' 

Ar:d~~-e \ "b<:hi,g in the nsture of e general principle., t.ne intention of the 

Conmiaalo.n c"! I-I~~czn Rights was to use the broad~at formulae possible. It was 

decided nc.1·G to d.ofine such terms ea "torture" or "treatment" in order. not to· 
limit thei:i:- scope. ~f- appli,cati~n. . . · . . . 

The word. "to~ture" applie
0

eI to every form of torture§/; it ~ncludea 1110rel, 

paych,ological ways of torturing human beings as well as :physical torturell. 

y 
g/ 
JI 
y 
~ 

§.l 
'JI 

E/CN,.4/sR.150, page 6 (Chile). 

E/CN.4/SR.150, page 7 (Australia, U.K.). 

E/CN.4/SRol50, page 8 (Lebanon). 

E/CN .4/sR.183, page ll (Australia). 

Amiex I to the Report of the sixth session of the Comniasion ·on' ltuman 'Bi~ht.~, 
,:page 15. 
E/CN .4/sR$141, 

E/CN. 4 /SR. .14J., 

page 3 (Egypt, U ,s.,. U .K • .,- Auatra lia, Le ban on). 

pege . 8 (Philippines). 

/certain 
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C~r:t;ein forma . of roontai i to.fture are becoming. g~12eraliy: used for ~n~ .. pur:pose 

of :paraly~ing the will ·~t_ th~ . i~diyiduol and ceusi~g· ~p..accused ~r~9l,l t~ 
. ·. . " .. __ . :. .• ;:· ' .. '.,•.' '. : - . " . ~- .. ' ' 

confe ea crime a h~ has n~y~f .c~rptni tted• Refe:rr1ng,;t9 . ~he .. u1;1e .of .. rp~ntb~ta,1. Oil, ·, 
. .': •. : \ !,: ~,,. .' .' . . . ' . •. . . - ... -

:r;eraona detained pri~r t9 se.~~~-~~e., severa.l delel?~Pt.S s.t:,,,e~_sed.,tlle. necess~ty J~f 
:prohibiting and denouncing, it ~pe.oificelly.!/. .T~~ )i18,jqr,i .. tY,pf .. tl}e ·C.oJLllisfl_~on :

felt, howve:l:'1 that ~};'tic.l.e 4 should lie littii te4, . to ,,e,vila '.-wbich.c.ould be def1n~_d 
: .' . - ~.- : .~._- '":•· '.~r - ", ',' ." · ,• . . . . . ·~ . ... ::,:_, .... . ,:_,) ... , ·. ·: ... .. . . , . . 

in sunple language en:a ·the't·'no··1fiit of all the methods use~L'to :e.xtract 

nf i uld be 1 ~-2 / ' ': . ' - ' . ' ' . ' ' ', co eaa ons .wo - comp ·e µQr' : . . - · i ·: ·.,., • .· .: ' ' • · • 
•. ' . .. 

Ae ,tq th~ word 11,treatn:ent'.t, ·1 t expresses a :widei.,: id'.ea 1 than . 1'puniahment" enq. 
. is. a:v:en more important .m tlle. . te:x:t1(. However, : 1t,:wa131 poi;iteif out· the·t because 

_
11 ');:i:-eatrr.ent" covered auch· .a wi_!l.e:.-range of actior.sr expreasi·oi1s .such ea "degrading 

· • , '" ' ' ' \ . 
treatment" have no tangible and universally accepted standards end J1Ji'ght: be· ·,• 

brought to include "mere h~l1ti tiona"!/. . - . ·: ·. f· ,,_ .. •' · ~ ·. · .- · · · · : 
. · . . •. .. . \ 'i.. ;':"·:; .,. .' ~·· .-~- .... ·. : : : 

The representative of the World Health Organiz~tion t9ok. 1)8rt:. in the ;. 

aikc;~Bi~n '· of whet 'bee~~ \ ;thJ ~e~ond sentence 'of. ertic~::4:, "'~aHng with .' 
• , ,, I • " ' • 

n:edical and. scientific .exp€3_r+:µ:-.ento.tion. The Commisaion,.on··Human Rights felt 
• • ~ .: ' ' w 

that such e:x::p3:rim,ntation woa one of .the eapeots of the g~nerai problem _o,f 

crue..l t:ree.tment:Zl and that . it·\nfs 'the du,ty of the. ~:cio~b:;s·1bh \o'. \r1n~· th~:,' 
• • • . . t • .;. · · · ~,•; .t.::-. . · -- . . '_ :.·. ~--- • ,• ·_ . . . . . 

proble.IA to. the notice of ,org.aQ.a ... which would hav& ,to •-givtf-the'ir opinion on thia 
draft · provision?./~ . · · · · · · · '.. · · . • _.- ·: : .. /"., <:_ . : : ~: / . : 
' ' An odd:l.tional "artic·~ · o~"~rsons depri~ed ,of- li~;rt~ ~hd .. 'o~; penitentiary 

S.';{fJte,m111/ hes been pr.o-poae~ .by-F._:rence to the Cormniss'i'on "bn Human:Rights S:t' its 
aixth session; ·1t reads· l:H3 foJ:16wa': .... ... ·.· :., ·:' . 

• .1 , .. . • ... • •. J: :1~.i _; -~:·-::, ( ·.; _: 

"All persona deprived of' their libe~y shell,.~ ., t~~.eted., :wit~ -h~nity. 
•• I • ~ ' ' • : ' I , • ' 'l° ' • ' ~ ' . • • • 

"Accused ·r,ersona she,i.1 i:io:t • be subjected to .the> saire 'treatment a·a ' convicted 
perso:is~ The per-itentiary system ahall compr.i.ae .. treatmen1t d~rec:ted, .to the 

.fullest pusu1ble extent··'towerd~ the reformation· ·and. , aoc1ai relwbilitotion 
of priaonara. 11 

: . ._ 

¾./ E/..J}f.,4/s.?.~141, page .3 (Egy;pt). ·. 
g/ E/CNo4/sR~l41, page 5 (U.K.). 

, 'J./ · E/CN .. 4/SR.141, page 4 · (Freh'.ce). 

1J./ E/CN ~4/SRol41, page 3 (U .a.}. 
'j_/ E/CN o4/SR.183, page ll (Australia)• 

§./ E/CN .4/sR.183, page 1~-'(13e1gium). · 

Ji Com:niaaion on Human Rights, Report of the sixth session, page 26. 

/BY resolution 
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By resolution !J'J.:/,. suosequerlt.li_. bpl)J:loved by the .Economic .end ·Social Council 
I 2/ . 

at i ta eleventh aeaeion- 1 the Commiaaion on Human Righ~a decided to postpone .. 
consideration of all additional propoaed.erticles until its first session in 

1951. No co!mllent on the additional !article proposed- by France i's therefore 

available· at the :present t1rne'J./... . 
3. . R!£ht to. presumption of innocence u11til ;eroof of. ~ilt; guarantees of the 

!f-J3h.t .2,!' defence . · · · · · · · · 

Article 10, :paragraph 2, of the Draft Coven_ant ~a based on article ll, · 

:r;aregraph 1, of the Universal Declaration of H'lu:nan Rights.. It contains a 
. . .. 

prac ti cal.ly identical sentence concerning the· preaUD1pt10~ · of innocence., -but lists 

1n six aub.4aregra.:pha., the various guaisntees _of the right of defence. It ~ads 

as follows:~/ . _ . . -• · . . · . 

"Everyone charged with a criminal offence shell have the right to be 
:presumed innocent until proved guilty according to law. In the . 
determination of any ct-imina1· charge against him, everyone shall be entitled 
to the following m.it.iimum guarantees,· 1n full equality: · 

(a) . To. be_ informed promptly of the nature and cause of the. accusation· · 
against him; 

(b) To defend himself i.n person or through legal assistance of his ow.n 
choosing; to be informed, if he doe~ not have legal essiatence, of 
this right; end to have legal assistance assigned to him, in any 
case where the interests of justice ao require., and without payment 
by him in any such case where he does not have sufficient rooans to 
pay for it; · · · 

(c) To examine, or have examined, the w1 tnesaea against him and to obtain 
compulsory·attendance of witnesses in his behalf who are within the 
jurisdiction and subject_ to t}:le p~oc~ss of the tribunal; · 

(d) To have the free assistance of a~ interpreter if he cannot 
. understand or a~ak the language used in court; . 

( e) . : No one shall _be com:pe;Lled to testify e.·ga inst himself, or to confess 
gu.1-lt; . ·. ' . 

(f). In the case of juveniles, the procedure shell be such es will take 
account of their age and the desirability of promoting their 
rehabilitation." - · · 

!I Commission on Human Rights, Report of the _sixth sesai.on, page 6, 'para~raph ,31. 

2/ Resolution 303 (XI) C of the Economic and Social Council. 

J/ See, however, footnote 1/ on page 2. 

!!./ Annex I to the Report of the 6th session of the C~is'sion pn Huma~ Rights,·. 
pages 16-17._ ·· · 

/There was 
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There was cl'.:>nsenaua of opinion in the Commission that, under ex:l.sting legal 

syatem:a, a :person has to be proved g~ilty beyond reasonable doubt before 

sentence can be :passed on hirJ./; it was stated that all legal systems recomend 

th~t e :person should not be cond~mned unless his guilt bed been proven beyond 
2/ reasonable doubt-. . · 

Only aub-:paregraphs (a) and (b) gave rise to any substantive discussion in 

the Con:miaaion. 

Concerning eub-pnragra:ph (a), the distinction between "nature" tmd "cause" 

of criroo was explained, the "nature'' being ths type_ of crime committed end the 

"cause" being the reasons for the accusation11. It was also atated that, when 

a J;.'8raon is accused of a crirre, it is not sufficient to tell him what he has 

been accused of: he must elao be inforJOOd of the n0ture of the offence, the . . 4/ 
seriousness of the cr1n:e and the penalties attached- • 

. . 

With respect to aub-parag:raph (b), :irembers of the Commission wanted to 

avoid giving the impression that legal ae$1atance should always be free: the 

defendant should pay for legol aaais-tance if he has the rreens to do sJ./. 

As to the words "the interests of Justice", they are intended to cover both 

the case of an accused unable to find legal asaiatance and that of an accused 

~rson who hes no means of paying for such en easistance§/. 

!/ E/cu,,4/SR.156, page 9 (India). 

g/ E/Cl'l.4/SB .. 156, page 9 (France). 

JI E/CN.4/sR.156, :page 12 (France). 

------

'!!./ E/CN.4/sR.156, page 11 _(Yugoalav1a). 

'2./ E/CN.4/SR.157, page 3 (U.K.). 

§j E/CN.4/SR.157, pag~ (Australia). 




