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GENERAL ASSEMBLEE 29 May 1947
ASSEMBLY GENERALE ORIGINAL: INGLISH

THE COMMITITE ON TEE PROGRESSTVE DEVELOPMELT OF INTERNATIONAL
LiW AND IT5 CODIFICATION

SUGGESTYCNS BY THE UNITED STATFS OF ITEM 4 OF THE PROVISIONAL AGENDA

OF TEE COMMITTES ON THE PROCEFSSIVE DEVELOTMENT OF INTERNATIONAL
LAY ATD ITS CODIFICATION (DOCUMENTA/AC.10/L - 5 MAY 1giT)

1, TItem 4 of the Provisional Agenda of 5 May 1947 reads as follows:
"Plans for the formuletion, in the corntext of a general
codirication of offences against the peace and security of mankingd,
.or of an Internaticnel Criminal Code,. of the principles rsccgnized
in the Charter of the Nuremberg Tribunal and in the judgment of the
Tribunal,"

2. The language Just gquoted is identical with Gensral Assembly

Regolution 95 (1) of 11 December 1946 whieh also provides that our Committee
shovld treat the plans for the formulation of the Kuremberg principles

"es & matter of primary importance.”

3. The function of our Committee 1s to study méthods or "plans" for the
formulation of the principles in question rather than to underteke
conslderation of substantive provisions. This is shown by an examination

nf the procecdings which culminated in the adoption of the above-mentioned
resolution of 11 December 1946.
The resolution originated in a proposal by the Delegation of the
foited States, dated 15 November 1946 (document A/C.6/69).
The proposal provided that the General Assembly:
")l. reaffirms the principles of international law recognized
by the Chartér of the Nuremberg Tribunal and the Judgment of the
iribunul.
B "2, directs the Assembly Cormittee on the Codification of
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t0 treat as a matter of primary lmportance the fomizlation of the
principles of the Charter of the Nuremberg Tribunal and of the Tribunal's
Judgment in the éontext of a general codification of offenges against
the peace and secui.ty of mankind or in an International Criminal Code."
It will ‘pe noted that the proposal ,j‘ust quoted provided for the
"formlation of the principles" rather than for "plans for the forfmxlation".
The additica of the word "piana” wos made as a result of.discussioﬁ in
Sub-Committee 1 of the Sixth Coumittee to the effect that owr Comn{ittee'
vas to dopl with methods erd not with codification of substentive provisions,
Ths ropresentative of the Union of Soviet Socialist i?epublics , M. Durdenevek!,
su{;gested the elimination of paragiaph 2 of the United Statc-;s proposal gquoted
above because, by provision for "formilation of the principles" it deelt with
codification itself rather than with mthods. Tho representative of* the
United States, Mr., Fahy, thon asked whether the addition of Athe words »"pla.ns
for" in front of "the formuletion of the principles” might not induce the
representative of the Soviet Unjon to approve the paragraph in question
(document A/C.6/Sub.1/1.35).
The provieion that *he Committee should freat the plens for the
formulation of the Nuremberg principles "eg o mattor of primary importance”

does not show that this Committce should deal with substantive provigions

‘rather than methods. It should be noted that the words in fhe regolution
"to treat‘ as a matter of primary importance'\’ aro idemtical with those
apiaea.ring in the above-mentioned proposal of the United Sfrateé Delegation,
The presence of these words in the proposal did not prevent tho United States
reprosontative, b‘/fr? Fehy, from guggesting the addition of the word "plans”
in order to meet the point raised by the Union of Soviet Socialist Republics,
that our Cormittee was not to decl with substentive provisilons. In this
connection, attention.may also be called to the following statement in

the summary record of the fourteenih meeting of tHo above-mentibned'
Sub-Comittee (document A/C.6/5ub.1/W,36):

/“I‘ﬁ'. FA.HY .
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"M, FARY (United States) aeled that paragfaph 3 be completed -

by adding the words 'The Commuittee should give priority of plaps' |

for the formulation , , .'. in ofder to emphasizs thét here again

they were only dealiing with preparatory vork,"

The above-mentioned resolution regarding the Nufembérg principles
vas gdopted subsequent to the General Aesembly Resoiution of 11 December 1946,
eatablishing our Conmittee. The latter reuolution pQS#ided that the.
Committee  vas to deal with methodology and nct with the formulation of |
substantive rules or principles of lew. Ths decision to limit the discussion
regavaing ths Nuremberg principies to metﬁodology vwag in accord with the
General Assembly's resclution prescribing our Committee's fuhctiop.

It follows from the above, that our Committee is not to undertaks -

discusslon of substantive provisions, Furthermore, the formulation of the

Nuremberg pfinciples deserves careful and thorough study. Even if the,»
Committes wers empowsred to undertalke sucﬁ study, 1ts time schedule would .
not pexrmit it to give to this subject the attention which it deserves.

In this conhection, the following statement in the memorandum submitted by
the ropresentative of France (AfAC.10/29) is pertinent.

"If it is true that the progressive development of public international

lav should be undertaken with caﬁtion, caution has never been more desirable
than in the present case." For the reasons mentioned above, it is suggested
that fhe discuséion of esubstantive provisions sﬁould be undertsken by the
Commission of Experts. .
4. As to plans for the formulation of the Nurembefg principles, 1t may
be noted thet acccrding to the above-mentioned resolution, the principles
are to be formulated "in the context of a general codification of offenges
againet the peace and security of mankind, or of an.Internationai Criminal
Code."

A "general codification of offenses aga}nst the peace and*gecurity of

mankind" is a proJect which will consume considerable time. The
A /preparation
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prepara+ion of a corplete “International Crlmins1 Code” will also require
time.j To: nostpone the formuldtion of the Nurember principles until the
fpreparation of a general ccdification ©of the offenses envisagcd by those
ﬁprinciples as well as of other offenses ‘against the beace of mankind s
completed would resu .t in considerable delay. The same result would follow
if this formuletion is postponed unbil the prepa"ation of a complete
Inte:national Criminal Coue In order to give elfect to the provisionnthat'
plans for the formulation of the Nu*emberg principles should .be considered
as a matter of primary imnortance, the United Suatea Delegation proposes
. the follOWing
(a)"The'pommission of Experts should be instructed to prepore‘an
ldraft conrention containing‘the Nuremherg principles., This draft -
convention need not bo deferred until the preperation of a complete
.'general codo of offeonses against the peace ond securityjof'mankind
oriof‘aTcompleteiInternatiohal Criminal Code is'finished..'In view of
the fact'that the General Assembly Resolution of 11 DeCember'19h6i
‘ provides that the formulation of the Nuremberg principles should be
consldered as a matter of primary importance; this draft Convention
should be the first one to be prepared by the Commission. | '
'(b) The preparation of the above-mentioned codes may be begun by
the‘Commission of ﬁxperts at the same time as thexformulation of the
Nuremberg principles. | | |
(¢) In undertaking the formulation of the Nurembbrg principles,
the Commission‘ofzimperts should bear in mind that those principleﬂ
mey eveatually be incorporated in the codes,roforred to in paragr&Ph(a)'
(&) Upen the completion of the sald two”codes or of either of them,
tne Commission of Ezperts may consider the questlon of including
therein“the provipoions contained in the convention regarding the
Nuremberg principles.

/5. With
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‘5. With respect to implementing the Nuremberg principles by t‘le
esteblismnem of an Intcrnational Criminal Court or of a Criminal Chamber

in the International Court of Juatice, it may be pointed out ’,chat, iiﬁ, our

Committee is not to . undortake discussion of substantive provisions regarding

~ the Nursmberg principles, a fortiori it should not undertake discussion
a8 to what means should be adopted with a vie-# to en‘forcing,-:’subsﬁantiife, C
provisions not yet agreed upon. The question of jurisdiction and - . -

- ‘appropriate means of enforcement can obviously be \considered mere
appropriately after the substantive provigions aré sattled,. For thesé‘
reasgons, i£ is believed that the ’-qveetion of enforcement of the Nurenﬁberé
principles by the establishment of an International Criminal Court ‘or :

othemrise should bz def'erred for conéideration and study by the Commigsion -

of Experts. Powever, in view of the imporitance of the proposals of the’ '

French Delegation, the report of our Comittse should contain speciél mention

of this subject and should recommend that the attention of the Commiesion . .

of Eicperts be called thereto,
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