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CHAPTER I. JURIDICAL PERSONALITY OF THE UNITED NATIONS

1. Contractual capacity

(a) Recognition of the contractual capacity of the United Nations

1. The contractual capacity of the United Nations, which is derived from
Article 104 of the Charter and granted express recognition in section 1 (a) of
the General Convention, has been fully acknowledged in practice. Recognition of
United Nations capacity in this sphere has been given both by State organs on
which the Organization has needed to rely in connexion with. the performance of
its contracts and by official bodies, private firms and individuals with whom
the United Nations has wished to enter into contractual relations. The United
Nations has exercised its contractual capacity both through officials of the
Secretariat acting on behalf of the Secretary-General, in his capacity as
chief administrative officer of the Organization, and through subzidiary bodiesg
established for particular purposes by one of the principal organs. Subsidiary
organs, such as UNICEF and UNRWA, which have been entrusted by the General
Assembly with a wide range of direct functions, have regularly entered into
commercial contracts in their own name.

2. Such difficulties as héve arisen regarding the contractual capacity of the
Organization have usually followed a dispute over the execution of a particular
contract. On several occasions it has been &lleged by the other party that the
United Nations lacked juridical personality and thus could not enforce its
contractual rights before a local court. These arguments, in which the legal
personality of the Organization was denied as part of a denial of its capacity
to institute legal proceedings, do not appear to have been raised in any
commercial dispute in which the United Nations took action as a plaintiff,
although they have been presented in correspondence. In U.N. v. B. and

UNRRA v. Deani/ however, arguments denying the legal personality of the two

organizations were presented by former staff members when action was brought to

recover sums paid to them in error under their contracts of employment; these

arguments were rejected by the courts. It may also be noted that in a dispute

1/ See section 4 below.



A/CN.4/1,118/Add.1
English
Page 8

which arose in 1952 with a private firm with whom the United Nations had entered
into a commercial contract, the firm sought to halt arbitration proceedings by
means of a court order on the grounds that the Organization's immunity from suit
and execution rendered its contracts unenforceable. In correspondence the Office
of Legal Affairs denied this argument, relying on precedents with respect to
State immunities and its acceptance of an arbitral procedure for the settlement
of disputes. The request for a motion to stay arbitration was subsequently
dropped by the firm concerned.
3. So far as is kncwn, no State has placed any express limitation upon its
recognition of the contractual capacity of the United Nations. The Organization
may therefore use its contractual powers, subject to the limitations imposed by
its own structure and the authority given by resolutions adopted by its organs,
for the same purposes as any other legal entity recognized by particular
municipal systems.
b, In 1958, following a dispute as to the execution of a commercial contract,
UNRWA sought to enter into arbitration with the other party. The other party
having declined to appoint an arbitrator, in accordance with the terms.of the
contract UNRWA requested the President of the Court of Arbitration of the
International Chamber of Ccmmerce to appoint one. The latter appointed
Professor Henri Batiffol of the Faculty of Law of the University of Paris. The
section of Professor Batiffol's award dealing with the question of the competence
of the arbitrator included the following passage which is of general interest
regarding the capacity of an international organization, or of its subsidiary
organs, to enter into contracts and to secure their enforcement:

"... Attendu que 1'UNRWA, organe des Nations Unies, tient des traités

en vertu desquels elle a été constituée, et notamment de la convention

sur les priviléges et immunité&s des Nations Unies, du .3 février 1946, _

la personnalité juridique, et le pouvoir de contracter; que la stipulation

d'une clause compromissoire, impliquée par ce pouvoir, trouve donc son

fondement juridique dans un acte relevant du droit international public

et se trouve valable par application de ce droit sans qu'il soit

nécessaire, & ce point de vue, de l'appuyer sur une loi nationale,

comme ce serait le cas pour un contrat entre personnes privées tou@ogrs

soumises, & ce jour, A l'autorité d'un Etat, donc A un systeme juridique

national, que ce soit par leur nationalité ou leur domicile, la situation
de leurs biens ou le lieu de leur activité;
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Attendu que si certains systdmes juridiques permettent au signataire
d'une clause compromissoire de saigir le juge de droit commun soit pour
surveiller la procédure arbitrale, soit méme, si ce juge l'estime
opportun, pour le substituer 3 l'arbitre, une telle substitution suppose
que le cause reldve d'un systdme national ayant prévu cette possibilité,
et réglé ses conséquences; que s'agissant en 1l'espdce d'une cause que ne
reldve pas d'un systeime juridique national, mais du droit international
public legrel n'a pas prévu une telle possibilité, sans posséder
d'ailleurs d'organisation propre & en régler les conséquences, il y a
lieu d'entendre la clause compromissoire stipulée selsn ses termes,
lesquels excluent le recours au juge de droit commun sur les différends
qu'elle vise, la solution étant d'ailleurs seule compatible avec 1'immunité
de juridiction des organismes internationaux;

Attendu que le refus de la société défenderesse de concourir 3 la
désignation de 1l'arbitre et 3 1'établissement du compromis ne doit pas
faire obstacle 2 1l'exécution de la clause compromissoire; que si les
systémes juridiques nationaux répartissent différemment en cas d'inéxécution
d'un contrat imputable au débiteur, les rOles respectifs des dommages-'
intéréts et de 1'exécution en nature, tous reconnaissent, 3 des degrés
divers, le droit d'exiger cette derniére dans la mesure ol elle est
possible; attendu que le droit international, sur lequel est fondée la
présente clause compromissoire, ne portant aucune prescription & ce sujet,
il y a lieu de s'en tenir au principe général de 1'effet obligatoire des
contrats et de rechércher si l'exécution selon sa teneur de la clause
compromissoire est possible malgré le refus de la partie défenderesse
d'y concourir;

Attendu que la désignation de 1'arbitre malgré 1l'abstention de la
partie défenderesse est possible au moins quand le contrat, comme dans
la présente espdce, a prévu le recours 3 un tiers pour cette désignation
en cas de désaccord des parties; qu'il n'y a pas lieu de distinguer entre
le désaccord sur la personne i désigner et le désaccord sur 1'opportunité
d'une désignation; que la formule de 1'article 12 ("Should the parties
not agree within 30 days as to the choice of the arbitrator, the
appointment will be made by the President of the Court of Arbitration
of the International Chamber of Gommerce") admet les deux éventualités,
conformément & la volonté réelle des parties, que a été de soumettre &
1tarbitrage tout différend né du contrat;

Attendu que le refus du défendeur de concourir 3 1'établissement du
compromis peut-etre suppléé par la soumission & l'arbitre du projet de
compromis proposé au défendeur, l'arbitre décidant si le texte proposé
a&finit suffisamment et correctement ou égard aux pidces produites et
notamment & la correspondance des parties, 1l'cbjet du litige; que cette
suppléance du contrat par un jugement, admise notamment en cas de refus
d'exécuter une promesse de vente, n'est que l'exécution pure et simple,
décidée par le juge, du contrat originaire, la décision rendue dans
ces conditions tenant lieu de compromis;
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Attendu qu'en l'espece la partie demanderesse a demandé au Président
de la Cour 4'arbitrage de la Chambre de Commerce Internatlonale,
conformément & 1l'article 12 des conditions générales annexées au contrat
la désignation de l'arbltre, qu'il y a été procédé; attendu que la
demanderesse ayant soumis & 1l'arbitre désigné le projet de compromis
proposé par elle A la société défenderesse, l'arbitre a estimé, au vu des
piéces produites, que ce projet définissait suffisamment et correctement

1'objet du litige; attendu que l'arbitre a donc été validement saisi, et
est compétent pour connaitre du litige."

The arbitrator found in favour of UNRWA as regards the merits of the dispute.

(b) Choice of law; settlement of disputes and system of arbitration

5. Generally speaking, United Nations contracts (both those of a ccmmercial

nature and employment contracts) have not made any mention in the contract of

the kind of law applicable to the agreement. In the case of employment contracts,

the contract itself hus formed part of a growing system of international
administrative law, independent of given systems of municipal law. The
references to municipal law contained in employment contracts have therefore
been specific rather than general (e.g., as to sccial security laws) or, very
occasionally, introduced for the purposes of providing a convenient yardstick
for measuring compensation or separation benefits.2 Clauses of the latter
description have now almost ceased to be used; in any case, at no time did they
amount to a choice of an actual system of municipal law to govern the entire
terms of an employment contract. An internal appellate system has been
established to consider disputes of a serious nature regarding employment
contracts. The United Nations Administrative Tribunal has referred to the
general principles of law in interpreting employment contracts, and has largely

avoided reference to municipal systems.

6.

In the case of commercial contracts, express reference has rarely been made
to a given system of municipal law. The standard practice is for the contract

to contain no choice of law clause as such; provision is made, however, for the

g/ For the cases involving employment contracts which contained clauses of
this nature, see Hilpern v. UNRWA and Radicopoulos v. UNRWA, Judgements
of United Nations Administrative Tribunal, Nos. 1-70, Nos. 57, 63, 65

and T0. See also Bergaveche v. United Nations Information Centre, cited
in sectic.: 7 below.
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settlement of disputes by means of arbitration when agreement could not be
reached by direct negotiations. Thus in the case of contracts concluded with
parties resident in the United States, reference is made to arbitration according
to the procedures established by the American Arbitration Association, by the ,
Inter-American Arbitration Association in respect of contracts with Latin American
suppliers, or by the International Chamber of Commerce in remaining cases. The
clause presently in use reads as follows:

"Any dispute arising out of the interpretation or application of the
terms of this Contract shall, unless it is settled by direct negotiations,
be referred to arbitration in accordance with the rules then obtaining of
the (American Arbitration Association/Inter~American Arbitration
Association/International Chamber of Commerce). The parties agree to he
bound by any arbitration award rendered in accordance with this section as
the final adjudication of any such dispute."

No further reference is made in the contract to the legal system to be applied.
Te In 1964 the Office of Legal Affairs advised the Office of General Services
regarding a proposal that the United Nations standard bid form and United Nations
contracts should specify that the place of arbitration would be New York. An

extract from the opinion given is reproduced below:

"There would naturally be practical advantages from our point of view
should arbitrations be held in New York. On the other hand, there is the
consideration that a requirement to this effect might dissuade parties
either not resident or not represented in New York from bidding for United
Nations contracts, and such a possibility should be avoided. To provide
therefore in the standard bid form that arbitration should be in New York
would not seem to us to be entirely advisable.

On the other hand, when it is apparent at the time of contracting
that a strong conflict of interest would exist between the United Nations
and the contracting party in respect to the place of arbitration, it would
be advisable to include agreement on the place of arbitration in the
disputes clause. In such cases, should the United Nations consider it
advisable that arbitration in the particular case should be in New York,
it would be advisable to try to reach agreement on the inclusion of the
words 'Any arbitration hereunder shall take place in New York unless
otherwise agreed by the parties' in the arbitration clause of the
contract." 3/

3/ United Nations Juridical Yearbook, 1964, p. 22L.
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8. The overwhelming majority of commercial contracts which have been entered
into by the United Nations have been performed without the occurrence of any
serious difficulty. The United Nations has therefore only had recourse to
arbitral proceedings in a limited number of cases. The arbitral awards which
have been given have been very largely based on the particular facts relating to
the contract concerned and have not raised points of general legal interest
regarding the status, privileges and immunities of the Orgam‘.‘za’cion.,4 Very
few cases regarding ccmmercial contracts to which the United Nations was a party
have come before municipal courts; in instances in which the United Nations was
the plaintiff the most frequent issue was the capacity of the Organization to
institute proceedings.z/ In one case it was held that a United Nations subsidiary

organ bringing an action arising out of a contract was obliged to comply with

venue requirements.

E/ See, however, the award given by Professor Batiffol, cited in sub-section(a)
above.

5/ See section 4 below.
6/ UNKRA w. Glass Production Methods, idem.

[one
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2. Capacity to acquire and dispose of immovable property

(a) Recognition of the capacity of the United Nations to acquire and dispose
of immovable property

9. The capacity to acquire and dispose of immovable property, which is granted
to the United Nations under section 1 (b) of the General Convention, has been
widely recognized by both Member and non-member States. Even in the case of
Curran v. City of New York et al,l/ in which the plaintiff sought to forbid the
transfer of thé Headquarters site to the United Nations by the City of New York,
the plaintiff did not deny the capacity of the United Nations to hold the land

if it was transferred. Such problems as have arisen in this context appear to
have been the result of the unique status of the United Nations, which have
prevented its assimilation under national law to the position of either that of a
government or to that of a private individual or corporation. The conditions
under which the United Nations has acquired property have accordingly usually
been determined at several levels; under the terms of an international agreement
with the national government; under the terms of supplementary legislation
adepted by the local authorities; and/or under the terms of a private contract.
The number of parties and instruments involved has in itself therefore sometimes
been conducive to administrative difficulties. ‘

10. As regards the adoption of legislative or other provisions affecting the
exercise of the United Nations capacity to acquire immovable property, it may be
noted tnat in the State of New York, special conditions2 have been laid down
regurding the acquisition of land by the United Nations in the State of New York.
No objection was made to these conditions since they were not regarded as
inconsistent with the Charter or with the major federal legislation granting the
Organization the right to acquire property under United States law. It may also
be noted that, when acceding to the General Convention, Turkey submitted a
reservation that purchases of land and immovables by the United Nations were
"subject to the conditions applied to foreigners"; this reservation was
subsequently withdrawn however. A more stringent regervation was made by Mexico

when acceding to the General Convention in 1962, in the following terms:

1/ See section 7 (a) below.

2/ See, e.g., the Act of the State of New York, February 27, 1947, (esp.
section 59 (j)) cited in the letter quoted below. Jon.
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"The United Nations and its organs,shall‘nqt be entitled to acquire
-immevable propeity ia Mexican territory, in view of the property regulations
"laid down Ly he Political Consiitution of the United Mexican -States.”

11. In general it m&y bYe said that, ir exercising its capacity to acquire
immovable property (in instances where such exercise is nct, as in the exceptional
case of Mexico, denied, the Organization will ccmply with the normal requirements
of local law, provided that these requirements do not constitute a hindrance to
the way in which the Organizaticn exercises its functions.,
12. The following extract from a letter, dated 24 March 1947, from the Office of
Legal Affdirs to a firm of New York lawyers, in connexion with the purchase of the
Headquarters site, summarizes the basic position under both international and
United States law (including that of the State of New York):
"... We wish to advise you that under the laws of the United States
and the State of New York, the United Nations possesses the legal capacity
and authority to contract for and purchase real property for the purpose
of carrying on its functions. Furthermore, we wish to advise you that the
Secretary-General of the United Nations is authorized by the Charter of the
United Nations and the resolution of its General Assembly to act for and

on behal:r of the Organization in purchasing land for use as a headquarters
site.

The specific legal provisions which confer upon the United Nations,
the aforesaid capacity and authority, are as follows:

(1) Article 104 of the Charter of the United Nations which provides
as follows:

'The Organization shall epjoy in the territory of each of its
members such legal capacity as may be necessary for the exercise of
its functions and the fulfilment of its purpocses'.

The Charter of the United Nations, which came into force on
2h October 1945 is a treaty of the United States duly ratified by and
with the advice and consent of the Senate.

(2) Section 2 (a) of the Internaticgal Organizations Immunities Act,
Public Law 291 - 79th Congress, which provides:

'International organizations shall, to the extent consistent with
the instrument creating them, possess the capacity:

(i) to contract;

(ii) to acquire and dispose of real and personal property'.

Joen
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The United Nations was designated as an international organization
entitled to enjoy the benefits of this act by the President of the United
States in Executive Order No. 9698, dated February 19, 19u6.

(3) Article 4 (b)-of the State Law of New York as enacted by
Chapter 25 of the Laws of 1947. Section 59 (j) of this article provides
as follows:

'Acquisition of land. The United Nations mey take by gift, grant
or devise, acquire by purchase, but not by condsmnation, any land
" necessary, userful or convenient in carrying on tuhe functions of such
organlaatlon within the staue and hold, transmit and dispose of the
same.*

The authority of the Secretary-General to act for and on behalf of
the United Nations in this respect derived from Article 97 of the Charter
which states that 'he shall be the Chief Administrative Officer of the
Organization'. Specific authority of the Secretary-Gencrel to purchase
land for use as a headquarters site has been granted by the General Assembly
of the United Nations in a resolution adopted at the second part of its
first session on il December 1946. This resolution provides, inter alia,
as follows:

'2. That the permanent headquarters of the United Nations shall be
established in New York City in the area bounded by First Avenue,
East 48th Street, the East River and East 42nd Street;

'3, That the Secretary-General be authorized to take all steps
necessary to acquire the land hereinzbove described together with

all appurtenant rights, and to receive the aforesaid gift of

$8,500,000 (U.S.), and to apply the said gift to the acquisition

of the land as provided in the terms of the offer'. (Resolution 100 (1)
on the Headquarters of the United Nations adopted 1L December 1946)..."

13. In 1964 the United Nations purchased a lease and leasehold estate in New
York City. A savings and loan association sought confirmation of the éapacity
of the United Nations to carry out the transaction. The United Nations replied

as follows:

"1. ... You have requested our opinion, first, with respect to the legal
capacity of the United Nations to purchase the above lease and leasehold
estate and to execute the various papers incidental to the purchase, and
secondly, with regpect to the United Nations officials authorized to
execute on behalf of the United Nations the assumption of the lease and
the other papers.
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2. The United Nations, under Article 104 of its Charter, enjoys in the
territory of each of its Member States Ysuch legal capacity as may be
necessary for the exercise of its functions...'. This provision has in
the United States been implerented through the International Organizations
Immunities Act, which provides that 'International organizations shall,
to the extent consistent with the instrument creating them, possess the
capacity - (i) to contract; (ii) to acquire and dispouse of real and
personal property;....! ((22) USCA, section 288a, (a)); and the United
Nations has been designated in Executive Order Ilo. 8698 as a public
international organization for the purpose of this Act. New York State
legislation provides that the United Nations may acquire by gift, devise
or purchase any land or interest in land within the State useful in

carrying on the functions of the Organization (McKinney's New York State
Law, section 59, i and j).

3. The property in question is to be used for office space for the
United Nations Training and Research Institute which the United Nations
General Assembly has, by resolution 1934 (XVIII) of 11 December 1963,
requested the Secretary-General to establish. The purchase of the lease
and leasehold estate and the execution of the papers required for that
purpose are, therefore, valid exercises of the Organization's powers
under the Charter and within its legal capacity recognized under United
States Federal and New York State legislation.

4. The Secretary-General of the United Nations is, under Article 97 of
the Charter, the chief administrative officer of the Organization. Unless
the Secretary-General directs otherwise, the Under-Secretary, Director of
General Services, or his authorized delegate is the contracting officer;
this i1s provided in the United Nations Financial Rules which were
formulated by the Secretary-General pursuant to the Fimancial Regulations
adopted by the General Assembly at its fifth session (General Assembly
resolution 456 (V) as amended by resolutions 950 (X) and 973 B (X)).

With respect to the acquisition of the leasehold, the Under=Secretary,
Director of General Services, is, ex officio, the official authorized to
execute all the necessary papers except that concerned with immunity from
legal process; the Secretary-General himself is the sole official authorized
to agree to such waivers.

5. It is, therefore, our opinion that all action required under the United
Nations Charter, the applicable General Assembly resolutions, and the
Regulations and Rules of the Organization in order to authorize the
Organizaticn's purchase of the lease and leasehold estate and the
execution of the various papers required in that connexion will have been
taken by virtue of the execution by the Under-Secretary, Director of
General Services, of the assumpfion of lease and leasehold and other
agreements with the exception of the undertaking concerned with the
Organization's immunity from leghl process which will have been duly
executed when signed by the Secretary-General himself." 2/

United Nations Juridical Yearbook, 1964, p. 222.
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1. As regards the acquisition of immovable property by the United Nationsl
elsewhere than at Headguarters, in resolution 79 (I) the General Assembly
approved an "Agrecment concérning the execution of the transfer to the United
Nations of certain assets of the League of Nations, signed on 19 July 1946",
which providecd for the transfer to the United Nations of rights in respect of the
immovable and movable property of the League of Nations. The immovable property
included such items as the Ariana site in Geneva and the buildings erected by
the League on that gite, ownership of other properties held by the League and
the servitudes constituhed in favour of the League. The movable property included
the fittings, furniture, office equipment, books, the stock of supplies and all
other corporal property belonging to the League of Nations. In addition, a
specific agreement concerning the Ariana site was concluded between the United
Nations and the Swiss Federal Council and approved by the General Assembly in
resolution <8 (l).E/ Under the agreement the United Nations is stated to be the
owner of the buildings of the League of Nations on the Ariana site and of any
other buildings it may erect there. The Organization has a transferable and
exclusive right of user of the surface of the land on which these buildings are,
or may be, erected, and a non-transferable and exclusive right of user over the -
remainder of the site. The property in the soil, however, remains with the Town
of Geneva.
15. Premises occupied by the United Nations other than at Headquarters and the
Geneva Office have mostly been rented or leased, or, in some cases, made available
by Govermments, and not cwned outright.
16. Following the acquisition of immovable property, the problem encountered by
the United Nations as cwner or possessor have been broadly the same as those of
any occupier. In the case of the Headquarters Agreement with the United States,
for example, specific arrangements were made for the supply of public services.
Section 17 (a) of the Agreement provides:

"ess The appropriate American authorities will exercise, to the extent

requested by the Secretary-General, the powers which they possess to

ensure that the headquarters district shall be supplied on equitable
terms with the necessary public services, including electricity, water,

3/ The agreement is reproduced in "Negotiations with the Swiss Federal Council,
Report by the Secretary-General” (A/175), annex IT.
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gas, post, telephone, telegraph, transportation, drainage, collection of
refuse, fire protection, snow removal, et cetera. In case of any
interruption or threatened interruption of any such services, the
appropriate American authorities will consider the needs of the United
Nations as being of equal importance with the similar needs of essential
agencies of the Government of the United States, end will take steps
accordingly to ensure that the work of the United Nations is not prejudiced."

Similar provisions are contained in the ECAFE and ECA Agreements.é/
17. Steps have also been taken, in conjunction with the local authorities, to
protect the amenities of the area adjacent to United Nations premises. Section 18
of the Headquarters Agreement specifies that:

"... The appropriate American authorities shall take all reasonable steps
to ensure that the amenities of the headguarters district are not prejudiced
and the purposes for which the district is required are not obstructed by
any use made of the land in the vicinity of the district. The United Nations
shall on its part take all reasonable steps to ensure that the amenities of
the land in the vicinity of the headquarters district are not prejudiced

by any use made of the land in the headquarters district by the United
Nations."

18. Pursuant to this provision, the United Nations has received special protection
under local zoning laws. In Geneva, protection of the amenities of the Palais des
Nations was given as the main reason for the exchange of two properties, "Le
Chéne", owned by the United Nations, and "Le Bocage", which the Cantonal Government
had purchased from a private owner. The advisory Committee on Administrative and

Budgetary Questions reported to the seventh session of the General Assembly as
follows:

"Protection of the amenities of the Palais is a matter of considerable
importance to Member States. With this purpose in view, representatives
of the Secretary-General recently entered into negotiations with the
Cantonal authorities, who have now formally agreed that, subject to the
approval of the General Assembly of the United Nations, ownership of the
two properties should be exchanged without other consideration.

_The proposed scheme... would afford a safeguard against the commercial .
development of any part of the properties surrounding the Palais des Nations.
Such a contingency would obviously impair the amenities of the Palais and'
cause a serious depreciation of property valuca. Except where 'Le Bocage
is concerned, the interest of the United Nations in this respect is already

2/ Section 16, ECA Agreement, and section 2l, ECAFE Agreement.
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fully protected. The belt of properties immediately surrounding the Palais
and its grounds is unbroken except for one strip of land which comprises, .
in almost the whole of its area, the latter property. Commercial
development on this belt is precluded.” 6/

1G. As regards the disposal of immovable property, in the case of a number of |,
its major installations the United Nations has agreed to act in consultation with
the host authorities. Sections 22 to 24 of the Headquarters Agreement, for

example, provide:

"Section 22. (a) The United Nations shall not dispose of all or any part
of the land owned by it in the headquarters district without the consent
of the United States. If the United States is unwilling to consent it
shall buy the land in question from the United Nations at a price to be
determined as provided in paragraph (d) of this section.

(b) If the seat of the United Nations is removed from the headquarters
district, all right, title and interest of the United Nations in and to
real property in the headguarters district or any part of it shall, on
request of either the United Nations or the United States, be assigned and
conveyed to the United States. In the absence of such request, the same
shall be assigrned and conveyed to the sub-division of a state in which it
is located or, if such sub-division shall not desire it, then to the state
in which it is located. If none of the foregoing desire the same, it may
be disposed of as provided in paragraph (a) of this section.

(c) If the United Nations disposes of all or any part of the
headquarters district, the provisions of other sections of this agreement
which apply to the headquarters district shall immediately cease to apply
to the land and buildings so disposed of.

(d) The price to be paid for any conveyance under this section shall,
in default of agreement, be the then fair value of the land, buildings and
installations, to be determined under the procedure provided in section 21.

Section 23. The seat of the United Nations shall not be removed from the
headquarters district unless the United Nations should so decide.

Section 24. This agreement shall cease to be in force if the seat of the
United Nations is removed from the territory of the United States, except
for such provisions as may be applicable in connexion with the orderly
termination of the operations of the United Nations at its seat in the
United States and the disposition of its property therein.”

§/ Official Records of the General Assembly, Seventh Session, Annexes, fogrteenth
report of the Advisory Committee on Administrative and Budgetary Questions

(a/2262).
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Balancing these provisions, section 3 of the Agreement states:

"Section 3. The appropriate American authorities shall take whatever action
may be necessary to assure that the United Nations shall not be dispossessed
of its property in the headquarters district, except as provided in

section 22 in the event that the United Nations ceases to use the same,
provided that the United Nations shall reimburse the appropriate American
authorities for any costs incurred, after consultation with the United
Nations, in liquidating by eminent damain proceedings or otherwise any

adverse claims."
20. Under article 4 of the deed transferring the site of the ECLA offices, the
land would revert to the Government of Chile if the United Nations ceases to
exist as a legal entity in international law or if it decldes to remove its
offices and services permanently from Chilean territory. In the event of such
reversion, a fair price is to be paid for the buildings and installations, as
determined between the Government of Chile and the United Nations. As an
exception to this right of reverter, the deed provided that the ownership of
the land may be transferred to an international or regional organization which is
recognized by the Government of Chile, provided that the transfer is authorized
by that Goverrment.
2l. Lastly, it may be noted that in a number of instances, the United Nations
has occupied property the title to which was either uncertain or was in dispute
between various governmental parties. Examples include the occupation of
Government House, Jerusalem, and of several military bases and installations in
the Republic of the Congo. These instances have turned on the special facts
involved ir 2ach cause, including the relevant provisions of international
agreements. In general, however, it may be said that in these instances the
role of the United Nations has been that of a trustee, occupying the premises

concerned under a prima facie right to do so until the question of title has
been clarified.

(b) Acquisition and disposal or immovable property

22. The United Nations has acquired and disposed of immovable property, or of

interests in immovable propertyZ/ (e.g. leaseholds), on a number of occasions
during its history.

1/ For purposes of convenience all interests in immovable property have been
considered as falling within the present section even if under given systems

of national law the interests may be classified according to a different
criterion.
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25. At New York, the first premises occupied for any appreciable length of time,
namely at Lake Success, were held under lease. The Interim Headquarters
Agreement regarding the Lake Success site made provision for this fact in the
following article: '

"The United Nations agrees, in view of the fact that the premises
occupied by it as the temporary headquarters are under lease from persons
not parties to this agreement, that passes will be provided by the
Secretary-General to such persons or their duly authorized agents for
the purposes of enabling them to inspect, repair and maintain the said
premises in accordance with the terms of the lease.

The United Nations further agrees that this Interim Agreement shall
not affect any existing arrangements with respect to payment of taxes or
payments in lieu of taxes on property under lease from persons not parties
to this agreement or impair the power of any municipality to impose taxes
on property so leased." :

Moreover, the description of the property at Lake Success which was annexed to
the Agreement declared that,

"The foregoing description of the property has been taken from the
proposed lease between the Reconstruction Finance Corporation and the
United Nations. The said description is subject to such modification as
may be contained in the lease as executed between the Reconstruction -
.Finance Corporation and the United Nations."

2Lk. The present Headquarters Agreement does not refer specifically to the terms
under which the site was acquired, although provision is made regarding possible
disposal.g/ The Agreement reproduced below, between the City of New York and
the United Nations, gives details of the transfer of a portion of the Headquarters
site to the United Nations; the agreement is thus ancillary to the Headquarters
Agreement between the Organization and the United States Government.
"AGREEMENT made this 22nd day of August, 1947, between the CITY OF NEW YORK,
a municipal corporation, having its principal office at the City Hall, '
Borough of Manhattan, City of New York, pursuant to the authority contained
in a Resolution of the Board of Estimate adopted the 22nd day of May, 1947

(balendar No. 202), hereinafter described as the City, and UNITED NATIONS,
hereinafter described as the UN.

8/ sSee the provisions quoted in sub-section (a) above.
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WITNESSETH

Thet the City for and in consideration of the price hereinafter
specified and the convenants, promises and agreements on the part of the
UN herein contained and made, agrees hereby to sell and convey to the UN,
subject to and upon each and all of the terms, covenants and conditions
of this agreement, and the UN in consideration of the premises hereby
agrees to acquire the real property situate in the City of New York, County
of New York and State of New York, hereinafter descrived as follows:

ALL that certain lot, piece or parcel of land with the buildings and
improvements thereon erected, situate, lying and being in the Borough of
Manhattan, City of New York, bounded and described as follows:

BEGINNING at a point on the northerly side of East 42nd Street, distant
100 feet easterly from the corner formed by the intersection of the
easterly side of lst Avenue and the northerly side of East 42nd Street;
thence northerly parallel with the easterly side of 1lst Avenue 100 feet
5 inches to the centre line of the block between East 43rd Street and East
42nd Street, thence easterly along said centre line of the block 100 feet;
thence southerly and again parallel with the easterly side of lst Avenue
100 feet 5 inches to the northerly side of East U42nd Street; thence westerly
along the northerly side of East 42nd Street 100 feet to the point or place
of beginning as said streets existed on March 1, 1947.

Subject to:

(a) Any state of facts which an inspection of the premises and an

accurate survey may show and any encroachments upon said premises Or
contiguous premises.

(b) Covenants, conditions, restrictions, reservations, easements,
and rights of way, if any, contained in former instruments of record
affecting said premises so far as the same may now be in force or effect.

(c) Liens, charges and encumbrance made, created or suffered by the
UN, or to be paid, discharged or assumed by the UN hereunder.

(d) Restrictions and zoning laws, ordinances or regulations adopted

or imposed by any governmental authority, and to any modifications or
amendments thereof.

The purchase price for which the City agrees to sell and convey and
the UN agrees to acquire said property is ONE MILLION FOUR HUNDRED NINETY-
FOUR THOUSAND DOLLARS ($1,49%4,000) which the UN covenants and agrees to

pay in lawful money of the United States of America to the City in the
following manner:

[oes
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One-fifth thereof upon the execution and delivery of this agreement,
receipt of which is hereby acknowledge, and a like sum on the first day
of July of each year thereafter to and including the first day of July 1951,
with the privilege to make full payment of the purchase price of any unpaid
balance thereof at any time.

The UN may enter into possession of the premises herein described
immediately, and may make alterations therein. The UN covenants, by reason
of taking possession, that it will not commit, permit or suffer any waste
of said property and agrees to keep and maintain same in good condition and
repair and promptly pay all costs and charges therefor. The UN shall cause
to be discharged at its own costs and expense any claims or liens that may
be filed against the property by reason of such repairs, improvements or
alterations.

In the event the UN defaults in its payment of any installments as
set forth herein, or in the event the UN ceases to use the premises as its
International Headquarters, the City shall be entitled to re-enter the
primises and beccme repossessed thereof.

If the City becomes repossessed thereof as above provided, all sums
theretofore paid by the UN to the City on account of such purchase price
shall be deemed payment for use and occupation of the premises by the UN.

Upon the full payment of the purchase price, the City shall deliver
to the UN a good and sufficient Bargain and Sale Deed at the Office of the
Corporation Counsel, Municipal Building, Room 1263, Borough of Manhattan,
City of New York, in proper statutory form for record which shall be duly
executed by the Mayor or Deputy Mayor and the City Clerk so as to convey
to the UN the fee simple of the said premises free and clear of all liens,
encumbrances or objections except as herein stated and provided for and
except such liens charges or encumbrances made, created or suffered by
the UN, and subject to the exceptions mentioned in this agreement.

IN WITNESS THEREOF, the parties hereto have caused these presents to
be executed the day and year first above written.'

25. The majority of property transactions have not occurred, however, in New
York or Geneva, but in ccuntries in which United Nations offices and installations
have been established in connexion with technical assistance and field operations,
or with public information activities. In a significant number of cases the
agreement under which the United Nations agreed to provide the services in
question also determined, at least in outline, the conditions under which the
United Nations might occupy property. Field agencies, such as UNRWA AND UNKRA,
2ave also occupied property, erected buildings for the.beneficiaries of their
Programmes, and executed deeds of transfer, on a wide scale. It may be noted that

article IV of the Agreement between UNRWA and Jordan provides in part as follows:

[oos
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"The Agency agrees to pay to the Jordan Govermment, with erfect from
1st March 1951, the sum of five hundred Jordanian Diunars per month towards
all costs arising out of rents for land occupied by refugee camps and for
charges of water consumed by refugees within the Hashemite Kingdom of the
Jordan, it being understood that the responsibility for the provision of
camp sites and of water and for resolving all questions arising out of
their procurement shall rest with the Government.

The Hashemite Government of Jordan agrees to bear all costs arising
out of rents for land occupied by refugee camps and for charges of water
consumed by refugees in excess of five hundred Jordanian Dinars per month.”

26. In article II (i) of the Agreement between the United Nations and the
Republic of Korea signed on 6 November 1959, the land on which the United Nations

Memorial Cemetery stands is granted to the United Nations "in perpetuity and
without charge".
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3 Capacity to acquire and dispose of movable property

(a) Recognition of the capacity of the United Nations to acquire and dispose
of movable property

27. The capacity of the United Nations to acquire and dispose of movable property
has been fully recognized, both by Member Stétes (whether or not they have become
parties to the General Convention), and by non-member States. Specific problems
relating to the terms under which such property has been acguired or might be
disposed of under national law, in particular as regards taxation, are considered
in chapter II below. The legal capacity of the United Nations to own movable
property or otherwise exercise legal powers in relation to movable property, has

not itself been called in question.

(b) Licensing and registration of land vehicles, vessels and aircraft

(1) Land vehicles

28. In the majority of cases land vehicles owned and operated by the United Nations
have been registered with the road licensing authorities of the host State in which
the vehicles were to be used. The local authorities have frequently granted a
special registration number or a special prefix (e.g. "U.N.") to designate such
vehicles.

29. A number of bodies performing peace-keeping operations in the field, however,
have issued their own identification marks and licences, which they have notified
to the local authorities concerned. In the case of UNTSO, which appears to be the
forerunner in this respect, vehicles used are not registered with the authorities

of any of the States in which UNTSO operates and the licence plates, which carry
the letters "UN" and a number, are issued by UNTSO itself. In the Exchange of
Letters betweern the Secretary-General and the Foreign Minister of Lebanon concerning
the status of the United Nations Observation Group in Lebanon "the use of United
Nations vehicle registration plates" was included in the list of "privileges and
immunities necessary for the fulfilment of the functions of the Observation Group";
e similar provision was included in the Exchange of Letters regarding the
stationing in Jordan of a United Nations subsidiary organ under the charge of a
Special Representative of the Secretary-General, and in the Exchange of Letters
between the United Nations and Saudi Arabia concerning the observation operation

along the Saudi-Arabia-Yemen border.l/

1/ United Nations Treaty Series, vol. 474, p. 155. [ees
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30. Paragraph 21 of the UNEF Agreement provides in part as follows:

"Service vehicles, vessels and aircraft shall carry a distinctive United
Nations identification mark and licence which shall be notified by the
Commander to the Egyptian authorities. Such vehicles, vessels and aircraft
shall not be subject to registration and licensing under the laws and
regulations of Egypt. Egyptian authorities shall accept as valid, without a
test or fee, a permit or a licence for the operation of service vehicles,
vessels and aircraft issued by the Commander."”

Similar provisions were contained in the ONUC and UNFICYP Agreements.y
(11) Vessels

31, The United Nations has on occasions operated vessels under the United Nations
flag. 1In 1961 the Director, Legal Division, IAEA, informed the Legal Counsel of
a proposal which had been made to allow inter-governmental organizations to act as
licensing States under the draft Convention on the Liability of Operators of
Nuclear Ships. The reply of the Legal Counsel, dated 24 May 1961, summarizes past
United Nations practiceé/ and indicates some of the problems which would be posed
by the establishment of a maritime register by the United Nations.

"I was most interested to hear of the proposal made by Belgium, Denmark
and India, at the recent Conference on Maritime Iaw held in Brussels, to add
an Article to the draft Convention on Liability of Operators of Nuclear Ships
which would permit an intergovernmental organization to act as a 11icensing
State under the Convention. The proposal takes into account the principle
that ships may, in certain circumstances, be navigated under the flag of an.
intergovernmental organization. This principle has already gained recognition
in one of the most important maritime Conventions of this decade, namely the
Convention on the High Seas, concluded at the First United Nations Conference
on the Iaw of the Sea. Article 7 of that Convention provides as follows:

2/ Paragraph 32, ONUC Agreement, ibid., vol. hllh, p. 245, and parsgraph 21,
UNFICYP Agreement, ibid,, vol. K9Q, p. T0.

Q/ For more detailed information on United Nations ships see the memorandum
prepared by the Secretariat in United Nations Conference on the Iaw of the
Sea, 1958, Official Records, vol, 1V, p. 138, The consideration of the right
of the United Nations to sail vessels under its own flag by the Internationel
Law Commission and during the United Nations Conference on the Law of the Sea
is summarized, with detailed references, in Repertory of Practice of United

Netions Organs, Suppl. No. 1, vol. II, pp. 418-L22 and ibid., suppl. No. 2,
vol. IIi, pp. 515-517.
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*The provisions of the preceding Articles [Eh nationality of ship§7
do not prejudice the question of ships employed on the official service
of an intergovernmental organization flying the flag of the organization.?

It is gratifying, furthermore, to see from the proposal of Belgium, Denmark
and India, that States members of the United Naticns and related agencies
have kept in mind the possibility of international co-operative endeavours.

In the instant case, the.possible concern of the United Nations is for
future developments rather than for the present. While the Organization will
probably find no necessity for licensing a nuclear ship to operate under its
own flag in the years which lie immediately ahead, it may prove undesirable
to preclude it from doing so in the more distant future, Circumstances have
in the past already given rise to several instances where the United Nations
flag has been used as the sole maritime flag on vessels. During 1954 ten
fishing trawlers constructed in Hong Kong by the United Nations Korean
Reconstruction Agency were navigated to Pusan, in Korea, for delivery to
future Korean owners under United Nations registration and flag, as practical
and other considerations did not permit of their being placed upon a national
register for that particular voyage. Similarly, the United Nations Emergency
Force has operated a Lending Craft Mechanized between Gaza and Beirut under
United Nations registration and flag. While these examples appear of small
import in comparison with the licensing and operation of a nuclear ship,
indications are not wanting that the United Nations or specialized agencies
might have occasion to navigate their own vessels, under their own flags, for
considerable periods of time. Thus I understand that some thought has been
given to the use by UNESCO of international oceanograpaic vessels, for
research purposes, using the United Nations flag as the maritime flag.
Co-operative ventures of a similar nature may eventually become a commonplace
in the work of international organizations.

The establishment of a maritime register by the United Nations involves
certain problems, such as those relating to the exercise of criminal and civil
jurisdiction over the crews, which have perhaps so far limited the examples
in which ships have been navigated under the United Nations flag alone.
However, these problems have been under active consideration and are by no
means insoluble. In this respect it would be possible to conclude agreements
with States, whereby they would extend their jurisdiction to vessels navigated
under the United Nations flag."

32. As regards the question of jurisdiction, the International Law Commission

commented in 1955E/ that:

E/ Comment on provisional article 4, Regime of the High Seas, Yearbook of the
International law Commission, 1955, vol. II, p. 22. See also the discussion
at the 320th Meeting, Yearbook of the International Law Commission, 1955,
vol. 1, p. 22k et seq.
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"...'Member States will obviously respect the protection exercised by
the United Nations over a ship where the competent body has authorized the
vessel to fly the United Nations flag., It must, however, not be forgotten
that the legal system of the flag State applies to the vessel authorized to
fly the flag., In this respect the flag of the United Nations or that of
another international organization cannot be assimilated to the flag of a
State. The Commission was of the opinion that the question calls for further
study, and it proposes to undertake such study in due course."

3%, It may also be noted that in the Exchange of Letters between the United
Nations and the Government of Egypt regarding the clearance of the Suez Censl it
was stated by the Secretary-General that "In keeping with the United Nations

responsibilities, the vessels would fly the flag of the United Nations in place
of their national flag."é/

(1ii) Aircraft

3k, 1In answer to an inquiry msde in 1960 by ICAQ as to the registration and
ownership of aircraft by the United Nations, the Office of Legal Affairs stated
that the only aircraft which the United Nations had owned up to that date had been
one which had been used for approximately a year in order to service the supply
and personnel requirements of the United Nations Commission in Korea. The aircraft,
vhich crashed in Mey 1951, had apprently not been registered; its only markings
were the words "United Netions" on the fuselage, the letters "U.N." on the wings,
and the Unitea Nations flag, together with the letters "U.N. 99" on the rudder.

It was stated that the case was an exceptional one, brought about by a particular
emergency, and could not be regarded as typical of the arrangements normally made
by the United Nations with respect to aircraft. On all other occasions aircraft
had either been chartered or had been made available by a Government at the request
of the United Nations; these aircraft had retained their national registration and
marks, though in some instances, for example in the case of aircraft used by UNEF,
planes had been painted white and bore the United Nations emblem. The reply of
the Office of Legal Affairs continued as follows:

2/ See also the opinion contained in the United Nations Juridical Yearbook 1963,
p. 180, in vhich the Office of Legal Affairs recommended that vessels used
for the purposes of a Special Fund fishery project should fly the United
Nations flag in addition to their own maritime flag.
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"We have not, in the past, given any extensive consideration to possible
distinctions between 'public' and other aircraft used by the United Nations.
We have taken the position that a United Nations aircraft, regardless of the
particular operation in which it is used, is entitled to the privileges and
immunities accorded to United Nations property in the Convention on the
Privileges and Immunities of the United Nations.

As you surmise, there are some provisions relating to United Nations
aircraft in certain special agreements governing particular United Nations
operations. For example, the Agreement between the United Nations and Egypt
concerning the status of UNEF provides, inter alia, in paragraph 21 that:

'... Service vehicles, vessels and aircraft shall carry a distinctive
United Nations identification mark and licence which shall be notified
by the Commander to the Egyptian authorities. Such vehicles, vessels
and aircraft shall not be subject to registration and licensing under
the laws and regulations of Egypt. Egyptian authorities shall accept as
valid, without a test or fee, a permit or licence for the operation of
service vehicles, vessels and aircraft issued by the Commander.!

Paragraph 32 states that:

The force and its members shall enjoy together with service vehicles,
vessels, aircraft and equipment, freedom of movement between Force
headquarters, camps and other premises, within the area of operations,
and to and from points of access to Egyptian territory agreed upon or, to
be agreed upon by the Egyptian Government and the Commander....

Under paragraph 33 UNEF has the right 'to the use of... airfields without the
payment of tolls or charges either by way of registration or otherwise, in
the area of operations and the normal points of access, except for charges
that are related directly to services rendered.’

The ‘Provisional Arrangement' between the United Nations and Lebanon,
concerning the UNEF Leave Centre in Lebanon, contains, in paragraph 12, a
provision similar to paragraph 21 of the Agreement just discussed. Should
you wish to refer further to the Agreement and the Arrangement you will find
them reproduced in volumes 260 and 266 of the United Nations Treaty Series.

It is our understanding, however, that special agreements of the above
nature merely define in more detail some of the privileges to which United
Nations aircraft are entitled under the Convention on Privileges and
Immunities of the United Nations."

In response to a further inquiry, the Office of Legal Affairs notified ICAO

in 1965 of certain developments which had occurred since 1960.
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% .. A number of mircraft for instance were purchased by the United
Nations between 1960 and 1963 for its operations in the Congo.

These aircraft were exempt from the requirements of Congolese law
relating to the registration of aircraft, by reason of the Agreement between
the United Nations and the Republic of the Congo concerning the status of the
United Nations in the Congo. The Agreement provided in paragraph 32 that

'United Nations vehicles, aircraft and vessels shali carry a distinctive
United Nations identification mark. They shall not be subject to the
reglistration or licensing prescribed by Congolese laws or regulations.'®

The United Nations accordingly did not register these aircraft in the
Congo. Nor were they registered by the United Nations in any other country.

Many of these aircraft were purchased by the United Nations from
Governments and, depending on national law regquirements concerning the
reglstration of government aircraft, these aircraft may or may not have been
registered when purchesed. However, in the case of aircraft that were in fact
registered when purchased by the United Nations, I assume that their national
registrations would have expired in consequence of the change in ownership.

It seems likely therefore that while these aircraft were being operated
by the United Nations they were without national registration.

While in United Nations ownership, all these aircraft bore only United
Nations distinguishing marks and United Nations identification numbers.

I should add that there are, as of now, only two of these aircraft that
are 5till owned by the United Nations. Both aircraft are in the Congo but
are to be sold in the near future.

Aside from the aircraft that were purchased for the Congo I am informed
that the United Nations has, while acting as Executing Agency for the Special
Fund, purchased three other aircraft.

The first of these was an Aero-Commander aircraft which was purchased in
1961 for the Special Fund's Mineral Survey Project in Chile. When purchased
the aircraft was registered in the United States. Such registration, however,
expired in consequence of the sale, and the United Nations then re-registered
the aircraft in the United States. The aircraft which bears the United States

registration marks 'N.4113 B' is still in Chile and in United Nations
ownership,

The second was & Twin Pioneer aircraft which was purchased by the Unitgd
Nations in 1962 for the Special Fund's Survey of Metallic Mineral Deposits 1n
Mexico. When purchased the aircraft was registered in the United Kingdom.
This registration, however, expired in consequence of the sale of the aircraft,
and the United Nations then registered the aircraft in Mexico. The aircraf§
which bears the Mexican registration marks !'XC-CUJ' is still in Mexico and 1s
still owned by the United Nations, though it is to be sold shortly.
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The third was a Pilatus Porter aircraft which was purchased by the United
Nations in 1963 for the Special Fund's Karnali River Hydroelectric Development
Project in Nepal. When purchased the aircraft was registered in Switzerland.
Swiss registration, however, expired in consequence of the sale of the
aircraft, and the aircraft was thereafter registered by the United Nations in

Nepal. The aircraft which bears the Nepalese registration marks 'GN-AAN' is
still in Nepal and still in United Nations ownership.”
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4, Legal proceedings brought by and against the United Nations

36. Section I (c) of the General Convention refers expressly to the cépacity of
the United Nations "to institute legal proceedings". This capacity has been widely
recognized by judicial and other state authorities; apart from arbitrations, the
United Nations has not instituted proceedings before any international tribunals,
other than the International Court of Justice in the form of requests for advisory
opinions.

37. United Nations practice in respect of the receipt of private law claims, and

the steps taken to avoid or mitigate such claims, is also considered below.

(a) Legal proceedings brought by the United Nations in respect of commercial
contracts

1 .
38. 1In Balfour, Guthrie & Co. Ltd., et al, v. United States et al.,—/ the United

Nations brought an action for damages against the United States Government arising
out of the loss of and damage to a cargo of milk which had been shipped on behalf
of UNICEF on a United States vessel; the United Nations action was joined with that
of six other shippers. The Court stated that, having regard to the terms of
Article 10k of the Charter which, as a treaty ratified by the United States formed
part of the law of the United States "No implemental legislation would appear to
be necessary to endow the United Nations with legal capacity in the United States".
The President, however, "has removed any possible doubt by designating the United
Nations as one of the organizations entitled to enjoy the privileges conferred by
the International Organizations Immunities Act", under section 2 (a) of that Act.
These privileges included "to the extent consistent with the instrument creating
them," the capacity "to institute legal proceedings."

39. In UNKRA v, Glass Production Methods, Inc. et al.,g/ UNKRA brought an action

against a corporation domiciled in New York and against three individuals, two of

}/ United States District Court for the Northern District of California,
5 May 1950; 90 F. Supp. 831. See also the case of International Refugee
Organization v. Republic S.S. Corp. et al. referred to in Summary of Practice
relating to the Status, Privilcges and Immunities of the Specialized Agenciles
and of the International Atomic Energy Agency, section 1.

2/ District Court, Southern District of New York, 3 August 1956; 143 F. Supp. 24
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whom were residents of Connecticut. The individual defendants moved to dismiss the
suit on grounds of improper venue; UNKRA contended that the International
Organizations Immunities Act, which invested international organizations with the
pover to institute legal proceedings, was intended to afford access to the<federal
courts irrespective of venue requirements. The Court held that the action should
be severed and, with respect to the two defendants who resided in Connecticut,
transferred to the District Court there. The statute granting the privilege of
instituting legal proceedings to international organizations did not alter or
provide an exemption from the normal venue requirements. It was pointed out that
even the United States Government when it commenced an action had to comply with-
the federal venue statutues; in the opinion of the Court, Congress had not intended
to confer upon United Nations agencies greater privileges in this respect than were
afforded to citizens of the United States, or to the United States Government
itself.

40. A Canadian decision in which attention was paid to the formal requirements of
the United Nations capacity to institute legal proceedings was that of United
Nations v. Canada Asiatic Lines Ltd.é/ The United Nations brought an action to

recover money owed to it by the defendant. The lawyer acting on behalf of the
United Nations produced a power of attorney signed by the Secretary-General, whose
signature had been duly authenticated. The defendant sought to reject the power of
attorney on the ground that the person who signed it, namely the Secretary-General,
had no authority to bind the United Nations in respect thereof. The wotion was
dismissed bv the Court which declared, on the basis of Canadian Order-in-Council
No. 39k6 and Article 104 of the Charter, #The United Nations has the legal capacity
of & body corporate". The Court distinguished the cases which had been cited to

it relating to companies on the grounds that, "The affairs of the United Nations
are administered by the Secretariat and not by a Board of Directors as is done in
the case of a company incorporated under Letters Patent." The Secretary-General
wvas chief administrative officer of the United Nations and the institution of the
present action fell within the scope of the authority of the Secretariat. The

Court therefore concluded that:

é/ Superior Court of Montreal, 2 December 1952.
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"The power of attorney signed by the Secretary-General of the United Nations
and bearing the Seal of the United Nations makes prima facie proof of its
contents and of the authority of its sigratory. The said power of attorney
is good, valid and sufficient and the defendant's action to reject is
unfounded."

(b) Legal proceedings brovght by the United Nations in respect of non-commercial
contracts and criminal acts

41. In U.N. v. B.E/ the United Nations sought to recover before a Belgian Court
an over-payment of salary made to a former UNKRA staff member after he had left
the service. The defendant contended thet UNKRA and the United Nations lacked
legal personality and that, in any case, the United Nations bad not succeeded to
the rights of UNKRA. The Cour: held that the sum should be repaid; UNKRA and the
United Nations enjoyed legal personality in Belgium and UNKRA had, by its
egreement with the United Nations, transferred its rights to the latter, on behalf
of UNICEF.Q/

L2, In 2960 UNICEF considered bringing legal proceedings in Mexico following the
embezzlement of part of its funds. The following memorandum prepared by the
Office of Legal Affairs describes the legal foundations for UNICEF's capacity to

do so,

"1. UNICEF is a subsidiary organ or the United Nations, establisned by
General Assembly resolution 57 {(I) of 11 December 1946. Consequently it
possesses the legal capacity conferred upon the United Nations by Article 10k
of the Charter which states that:

'The Organization shall enjoy in the territory of each of its Members
such legal capacity as may be necessary for the exercise of its
functions and the fulfllmont of Itz purpcres..t

Article 104 has always been interpreted as endowing the United Nations
with the capacity to institute legal proceedings in national courts. For
example, the Convention on the Privileges and Immunities of the United
Nations, which details some of the constituent elements of Articles 104 and
105 of the Charter, provides, in Article 1, Section 1, that the
Orgaization shall ‘have the capacity... to institute legal proceedings.'

Tribunal Civil of Brussels, 27 March 1952.

S

For a similar case in Holland regarding overpayment see UNRRA v. Daan,
Cantonnal Court, Amersfood, 16 June 1948; District Court of Utrecht,
23 February 1949; Supreme Court, 19 May 1950.
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National courts have always in the past recognized the capacity of the
Organization and its subsidiary organs to institute legal proceedings before
them even in States Members of the United Nations, which are not parties
to the Convention on Privileges and Immunities,

2. While Mexico is not yet a party to the Convention on Privileges and
Immunities it is, of course, bound by Article 10k of the Charter.
Furthermore, on 20 May 1954 Mexico and UNICEF signed an Agreement concerning
the activities of the latter in Mexico. Under Article VIII of this Agreement
Mexlco undertakes to grant to UNICEF and its representatives ‘the privileges
and immunities granted to other subsidiary organizations and Specialized
Agencies of the United Nations and their representatives in Mexico.' In this
respect it is relevant to note that under Article III of an Agreement signed
on 5 January 1955 between Mexico and the ILO, a specialized agency of the
United Nations, the former recognizes that an office of the ILO in Mexico
tshall possess juridical personality including the capacity to institute
legal proceedings.! It has been the practice of the Organization, endorsed
by the General Assembly in its adoption of the Convention on the Privileges
and Immunities of the United Nations, to consider the question of juridical
personality as an integral part of the question of privileges and immunities.
It must be concluded, therefore, that in accordance with Article 104 of the
Charter and Article VIII of the Agreement of 20 May 1954 between Mexico and
UNICEF, the latter has the right to institute legal proceedings in Mexico."

43, Tollowing a complaint for criminal fraud filed by UNICEF, in a judgement

handed down on 18 February 1954, the Tribunal Correctionnel de la Seine found two

persons guilty of fraud and, inter alia, ordered them to pay damages to UNICEF,
in 2 case arising out of a contract entered into by UNICEF on behalf of UNRWA.

(¢) Claims of a private law nature made against the United Nations and the steps
taken to avoid or mitigate such claims

b4, Apart from the cases it has itself instituted, the United Nations has
received a number of claims of a private law nature. Claims arising out of
commercial contracts have been settled by negotiation and arbitration; disputes

concerning contracts of employment have been determined by means of internal

1/

appellate procedures, Other claims of & private law nature, for example, in

§/ See Annual Report of the Seccretary-General, Official Records of the General
Assembly, Ninth Session, Supplement No. 1 (A/2663), p. 106. Several cases
brought by UNRWA are also noted, ibid.

7/ See section 1 (b) above. See, however, section 7 below for a number of cases
in which persons sought to bring actions against the United Nations in respect
of private claims, in particular of claims arising out of contracts of
employment.
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respect of personal injuries incurred on United Nations premises or caused by
vehicles operated by the United Nations, have for the most part been met by means
of insurance coverage or, in the relatively few cases where such coverage did not
exist, by agreement following discussions between the United Nations and the
injured party.

45, The remaining category of claims has chiefly concerned the operational
programmes of the United Nations. In order to anticipate possible liability in
this sphere, the United Nations has concluded & number of agreements whereby the
beneficiary State has agreed to hold harmless the United Nations in respect of any
claims which may arise; the procedure used thus operated both at an internatiomal
level and in terms of national law. The Revised Model Agreement concerning the

activities of UNICEF,g/ for example, provides as follows:

"Article VI. Claims against UNICEF

1. The Government shall assume, subject to the provisions of this Article,

responsibility in respect of claims resulting from the execution of Plans of
Operations within the territory of

2.  The Government shall accordingly defend, indemnify and hold harmiess
UNICEF and its employees or agents against all liabilities, suits, actions,
demands, damages, costs or fees on account of death or injury to persons or
property resulting from anything done or committed to be done in the execution
within the territory concerned of Plans of Operations made pursuant to this
Agreement, not amounting to a reckless misconduct of such employees or agents.

3. In the event of the Covernment making any payment in accordance with
the provisions of paragraph 2 of this Article, the Government shall be
entitled to exercise and enjoy the benefit of all rights and claims of
UNICEF against third personms.

4, This Article shall not apply with respect to any claim against UNICEF
for injuries incurred by a staff member of UNICEF.

5. UNICEF shall place at the disposal of the Government any information or

other assistance required for the handling of any case to which paragreph g "

of this Article relates or for the fulfilment of the purposes of paragraph 3-
46. Similarly the Model Revised Stendard Agreement concerning Technical
Assistanceg/ states in article I, puragraph 6,

8/ UNICEF Field Manual, vol. II, pert IV-2, appeudix A (16 August 1961).

2/ Technical Assistance Board/Special Fund, Field Manual, section DL/l & (i)
(February 1963).
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"6. The Government shall be responsible for dealing with claims which may
be brought by third parties against the Organizations and their experts,
agents or employees and shall hold harmless such Organizations and their
experts, agents and employees in case of any claim or liabilities resulting
from operations under this Agreement, except where it is agreed by the
Government, the Executive Chairman of the Technical Assistance Board and the
Organizations concerned that such claims or liabilities arise from the gross
negligence or wilful misconiuct of such experts, agents or employees."

The Model Agreement concerning assistance from the Special Fundlg/ provides

in article VIII, paragraph 6, that,

48.

"6. The Government shall be responsible for dealing with any claims which
may be brought by third parties against the Special Fund or an Executing
Agency, against the personnel of either, or against other persons performing
services on behalf of either under this Agreement, and shall hold the Special.
Fund, the Executing Agency concerned and the above-mentioned persons harmless
in case of any claims or liabilities resulting from operations under this
Agreement, except where it is agreed by the Parties hereto, and the Executing
Agency that such claims or liabilities arise from the gross negligence or
wilful misconduct of such persons.”

Iastly, the Model Agreement regarding the provision of OPEX personnel.

declares that:

"6. The assistance rendered pursuant to the terms of this Agreement is in
the exclusive interest and for the exclusive benefit of the people and
Government of .......c... In recognition thereof, the Government shall bear
all risks and claims resulting from, occurring in the course of,... otherwise
connected with any operation covered by this Agreement. Without restricting
the generality of the preceding sentence, the Government shall indemmify and
hold harmless the United Nations and the officers against any end all
liability suits, actions, demands, damages, costs or fees on account of
death, injuries to person or propertv or any other losses resulting from or
connected with any act or omission performed in the course of operations
covered by this Agreement "

10/ Technical Assistance Board/Special Fund, Field Manual, section DL/1 a (ii)

(February 1963) .
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5. International cleims brovzgiit by an? against the United Nations

(a) Capacity of the United Nations to bring claims against other subjects of
international law

b9, 1In its Advisory Opinion of 11 April 1949, on the Reparation for Injuries

Suffered in the Service of the United Nations,l the International Court of

Justice held unanimously that, having regard to the powers necessary for the
exercise of its functions, the United Nations had the capacity to bring an
international claim in respect of the damage it hod itself incurred. The Court
also held, by 11 votus tc L&, that the United Nations might claim in respect of
damage caused to its agents or their dependants. Lastly, the Court held, by

10 votes to 5, that a conflict between a2 claim brought by the United Nations and
a potential claim by the naticnal State arising out of the injury of an individual
who had been acting in the service of the United Nations might normally be avoided
by virtue of the fact that, in bringing a claim in respect of injury to its agent,
the Organization would be seeking reparation for a breach of an obligation due to
itself; if a reconciliation of such claims was necessary, however, it would depend
on considerations applicable to the particular case and on agreements reached
between the Organization and the naticnal State concerned.g

50. Following the delivery of this Opinion the Secretary-General submitted a
report of the General Assemblyé/ in whici he stated that:

"In his judgement the Secretary-General, as chief administrative officer
of the Organization, is the appropriate organ for the presentation and
settlement of the claims here involved. The Secretary-General has acted on
behalf of the Organization in the prosecution of all other claims, and there
is no apparent reason for differentiation here.”

51. Having regard to the Advisory Opinion the Secretary-General outlined a proposed
procedure for dealing with claims for reparation of injuries suffered in the
service of the United Nations. Under this procedure, the Secretary-General would:
(2) determine whether the case appeared likely to involve the responsibilities of

a State; (b) consult with the Government of the State of which the victim was &

1/ I.C.J. Reports, 1949, p. 17k.
2/ 1Ibvid., pp. 187-8.

2/ Official Records of the General Assembly, Fourth Session, Sixth Committee,
annex, A/955, p. 18.
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national, in order to determine whether the Government had any objection to the
presentation of claims by the United Nations or desired to join in submission; and
(c) negotiate with the State responsible for the injury, for the purpose of
determining the facts of the case and the amount of reparations, if any. The
Secretary-General would be given discretion in negotiating a settlement of the
claims both with respect to the elements of damage included in any claim, and with
respect to the amount of reparation to be requested or eventually accepted; but he
would not be authorized to advance any claim for exemplary damages. If the claim
could not be settled by negotiation, the Secretary-General might submit any
differences of opinion to arbitration by a tribunal of three members, one of whom
was to be named by him.

52, In resolution 365 (IV) the General Assembly authorized the Secretary-General
to act in accordance with the procedure outlined above. In pursuance of this
resolution the Secretary-General presented a number of international claims against
the Governments of Israel, Jordan and Egypt respectively, and reported to the
General Assembly regarding them.lL The following is a succinct summary of the
claims formally presented in respect of the death or injury of United Nations

personnel.

(i) Claim in respect of the death of Count F. Bernadotte, United Nations
Mediator

A claim for reparation of $54,628, representing the expenses incurred by the
United NWations in respect of the death of the United Nations Mediator was presented

against the Government of Israel and paid in full.

&/ Sec the Annual Report of the Secretary-General, Official Records of the General
Assembly, Fifth Session, Supp. No. 1 (A/1287), p. 12k; ibid., Official Records
of the General Assembly, Sixth Session, Suppl. No. 1 (A/18LL), p. 188; ibid.,
Official Records of the General Assembly, Seventh Session, Suppl. No. 1
(A/2141), p. 160; ibid., Official Records of the General Assembly, Eighth
Session, Suppl. No. 1 (A/2Lok), p. 1kk; ibid., Official Records of the General
Assembly, Ninth Session, Suppl. No. 1 (A/2663), p. 10l; ibid., Official Records
of the General Assembly, Tenth Session, Suppl. No. 1 (A/2911), p. 109. None of
the national States of the victims raised any objection to claims being made by
the United Nations, or themselves pursued clalms.
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(ii) Claims in respect cf the death or injary of Militery Observers

(a) Col. A, Sérot. Col. Sérot, a French Officer serving on the staff of the

United Nations Mediator in Palestine, was killed at the same time as the Mediator

in circumstances involving ithe responsibiiicy of the Government of Israel. A clain

in respect of $25,000, paic by the United Nations to Col. Sérot's widow, $233

funeral expenses, and 200,000 Fr. frencs (8575) oa behalf of Col. Sérot's eighty-nie

year old father, was presented against the Government of Israel and paid in full,
nd

(b) Lt.Col. J. Queru and Capt. P, Jeannel. These two United Nations

military observers from Wrance were kiiled or 20 August 1948 at Gaza airfield by
Saudi Arabian trocps to which the Egyptian Army had entrusted the guarding of the
airfield. A cleim was presented against the Government of Egypt for $52,874.20,
with respect to their deaths. This amount consisted of $25,000 paid by the United
Nations to the beneficiary of each of the deceased and $2,874.20 for damage to
aircraft. The claim has not yet been settled.

(¢) Lt.Col. E. Thalen. Lt.Col. Thalen, a Swedish military observer serving

with UNTSO, suffered an injury resulting in tota) disability when fired upon by
members of the Jordanian National Guard. A claim for $26,518.26 in respect of the
monetary damage borne by the United Nations with respect o Lt.Col. Thalen's
injuries was presented to the Government of Jordan and was paid in full. This
amount consisted of $18,000 paid by the United Nations to Lt.Col. Thalen and
$8,518.26 in medical expenses.

(d) Colonel Flint. Colonel Fiint, a Canadian military observer serving with

UNTSO, was killed on Mt. Scopus in 1958. A claim was presented to the Government

of Jordan in 1966 and remains under consideration.

(iii) Claim in respect of a member of a UNEF contingent

The Government of the United Arab Republic paid rceparations amounting to
$21,433 to the Government of Canada, in respect of the damages incurred by the
latter by reason of the death of a member of the Canadian contingent to UNEF in
circumstances for which the Government of the United Arab Republic admitted
responsibility.

Under regulation 40 of the UNEF Regulations, responsibility for benefits or
compensation awards in respect of service-incurred death, injury or jllness rests

with the State from whose military services the individual soldier has come.
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Unlike the case of military observers or of staff members, therefore, the United
Tations does not itself incur a financial loss unless the Government concerned
claims reimbursement. In the case under discussion the Governmen:i of the United
£rab Republic admitted responsibility and paid the amount asked by the Canadian

Government through the Commander of UNEF.

(iv) Claim in rvespect of a United Nations staff member

Mr. Ole Helge Bakke, a United Nations staff member, was killed in
circumstances involving the responsibility of the Government of Jordan., A claim
for $36,803.76 and 22,000 Norwegian Kroner ($3,080) was presented against the
Government of Jordan but the case has not yet been settled. The sum claimed
consisted of $25,000 paid to the widow and of funeral, administrative and excess
insurance expenszs. The claim for 22,000 Norwegian Kroner was made on behalf of
Mr. Bakke's dependent mother,

55. In the case of certain United Nations peace-keeping operations, and to some
extent in various headquarters agreements, regular machinery and procedures exist

to deal with international claims arising between the United Nations and States;
none oI the cases which have arisen, either in these or in other instances have

bzcn the subject of third-party settlement, whether before a court or by means of
an agreed form of arbitration. In the majority of these cases., however, the element
of material damage has been slight and the major issue has been the duty of
protection owed to the Organization, its premises and its staff, and the obligation
of the State concerned to respect the Organization's inviolability and freedom

from interference. MNo international claims have been presented by the United

I'ations against subjects of international law other than States.

(b) Claims made against the United Nations by States or by other international
organizations

5k, No claims have been made against the United Nations by other international
organizations in respect of a breach of international law. As regards ciaims
r2de against the United Nations by States, these have been comparatively rare.
Apart from cagses involving car accidents, the only claims of any significanceu
brought by States (whether on their own behalf or on behalf of their nationals)
arose out of the United Nations activities in the Republic of the Congo

(Leopoldville). Belgium submitted a number of claims in respect of injuries
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suffered by Belgian nationals and for loss of or damage to Belgian owned property,
alleged to have been caused by troops under United Nations command. These claims,
together with certain United Nations counter-claims, were settled following lengthy
negotiations, without recourse to third party procedures, In an exchange of letters
dated 20 February 1965, between the Secretary-General and the Minister for Foreign

Affairs of Belgium, the Secretary-General wrote as follows:
"Sir,

A number of Belgian rationals bave lodzed with the United Nations claims
for damage %o persons ard property arising out from the operatiocns of the
United Nations Force in the Congo, particularly tnose which took place in
Katanga. The claims in question have »een =xamined by United Nations
officials assigned to assemble all the information necessary for establishing
the fact submitted by the claimants or their beneficiaries and any other
available information.

The United Nations has agreed that the claims of Belgian natilonals who
may have suffered damage as a result of harmful acts committed by ONUC
personnel, not arising from military necessity, should be dealt with in &n
equitable manner.

It has stated that it would not evade responsibility where it was
established that United Nations agents had in fact caused unjustifiable
damage to innocent parties.

It is pointed out that under these principles, the Organization does not
assume liability for damage to persons or property, which resulted solely
from military operations or which, although caused by third parties, gave
rise to claims against the United Nations; such cases are therefore excluded
from the proposed compensation.

Consultations have taken place with the Belgian Government. The
examination of the claims having now been completed, the Secretary-General,
shall, without prejudice to the privileges and immunities enjoyed by the
United Nations, pay to the Belgian Government one million five hundred .
thousand United States dollars in lump-sum and final settlement of all clalums
erising from the causes mentioned in the first paragraph of this letter.

The distribution to be made of the sum referred to in the preceding
paragraph shall be the responsibility of the Belgian Government. Upon the
eatry into force of this exchange of letters, the Secretary-General shal}
supply to the Beigian Government all information at his disposal which might
be useful in carrying out the distribution of the amount in question, .
including the list of individual cases in respect of which the United Nations
has considered that it must bear financial responsibility, and any other
informatzon relevant to the determination of such responsibility.
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Acceptance of the above-mentioned payment shall constitute lump-sum
and final settlement between Belgium and the United Nations of all the
matters referred to in this letter. It is understood that this settlement
does not affect any claims arising from contractual relationships between
the claimants and the Organization or those which are at present still
handled by United Nations administrative departments, such as ordinary
requisitions.

Accept, Sir, the assurances of my highest consideration.

(Signed) U Thant
Secretary-General" 5/

The Minister for Foreign Affairs of Belgium accepted the proposals made and the
agreement entered into force on 17 May 1965.

55. The Acting Permanent Representative of the Soviet Union wrote to the
Secretary-General on 2 August 19655/ stating that Belgium had "committed aggression
against the Republic of the Congo and as an aggressor has no moral or legal basis
for making claims against the United Nations either on its own behalf or on behalf
of its citizens". 1In these circumstances

"... the payment of compensation by the United Nations Secretariat to the
Belgian Government for the so-called losses caused to Belgian citizens in
the Congo by United Nations forces cannot be regarded as other than an
encouragement to aggressors, as a reward for brigandage. In accordance with
the generally recognized rule of international law concerning the
responsibility of the aggressor for the aggression committed by him, the
Belgian Government should itself bear full moral and material responsibility
for all consequences of its aggression against the Republic of the Congo.

The Permanent Mission of the USSR to the United Nations draws the
Secretariat's attention to the fact that it has no right in this case to
enter into any agreements on behalf of the United Nations concerning the
payment of compensation without the authorization of the Security Council.

Accordingly, the Permanent Mission of the USSR to the United Nations
expects the Secretary-General to take immediate steps to cancel the
agreement concluded by the Secretariat concerning the payment of the
above-mentioned compensation.”

5/ Letter dated 6 August 1965 from the Secretary-General addressed to the Acting
Permanert Representative of the Union of Soviet Socialist Republics (S/6597)
annex I.

§/ Letter dated 2 August 1965 from the Acting Permanent Representative of the
Union of Soviet Socialist Republics addressed to the Secretary-General

(8/6589).
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56. The Secretary-General replied as follows:

"... The arrangement to which your letter refers was brought about in the
following circumstances. In the course of the United Nations activities in
the Congo, the Secretariat received a number of claims from Belgian citizens
as well as from individuals of various other nationalities alleging that
they had suffered injury or damage to property by acts of United Nations
personnel which gave rise to liability on the part of the Organization.

It has always been the policy of the United Nations, acting through the
Secretary-General, to compensate individuals who have suffered damages for
which the Organization was legally liable. This policy is in keeping with
generally recognized legal principles and with the Convention on Privileges
and Immunities of the United Nations. 1In addition, in regard to the United
Nations activities in the Congo, it is reinforced by the principles set forth
in the international conventions concerning the protection of the life and
property of civilian population during hostilities as well as by
considerations of equity and humanity which the United Nations cannot ignore.

Accordingly, the claims submitted were investigated by thc competent
services of ONUC and at United Nations Headquarters in order to collect all
of the data relevant to determining the responsibility of the Organization.
Claims of damage which were found to be solely due to military operations or
military necessity were excluded. Also expressly excluded were claims for
demage found to have been caused by perscns other than United Nations
personnel.,

On this basis, all individual claims submitted by Belgian nationals, as
well as those submitted by nationals of other countries, were carefully
scrutinized and a list of cases was established by the Secretariat with
regard to which it was concluded that compensation should be paid. Of
approximately 1,400 claims submitted by Belgian nationals, the United Nations
accepted 581 as entitled to compensation.

As regards the role of the Belgian Government, it was considered that
there was an advantage for the Organization both on practical and legal
grounds that payment to the Belgian claimants whose claim has been examined
by the United Nations should be effected through the intermediary of their
Government. This procedure obviously avoided the costly and protracted
proceedings that might have been necessary to deal with the 1,400 cases

submitted and to settle those in which United Nations responsibility was
found.

Following consultations, the Belgian Government agreed to act as an
intermediary and also agreed that the payment of a lump sum amounting to
$1.5 million would constitute a final and definite settlement of the matter.
At the same time, a number of financial questions which were outstanding betvees
the United Nations and Belgium were settled. Payment was effected by
off-setting the amount of $1.5 million against unpaid ONUC assessments
amounting approximately to $3.2 million.

/...
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Similar arrangements are being discussed with the Governments of other
countries, the nationals of which have similarly suffered damage giving rise
to United Nations liability. About 300 unsettled claims fall within this

category.

In making these arrangements, the Secretary-General has acted in his
capacity of chief administrative officer of the Organization, consistently
with the established practice of the United Nations under which claims
addressed to the Organization by private individuals are considered and
settled under the authority of the Secretary-General." Z/

There have been a number of other claims presented by States on behalf of their:

nationals arising out of ONUC operations, which were settled on a broadly similar

basis.

7/ Reference given in note 5 above.
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6. Treaty-making capacity

(2) Treaty-making capacity of the United Nations

57. The United Nations has concluded a large number of international agreements
with other subjects of international law i.e. both with States and with other
international organizations. The capacity of the Organization or its organs to
conclude agreements is provided in various provisions of the Charter itself., 1In
Article 4% the Security Council is empowered to enter into agreements with Member
States or groups of Members regarding the armed forces, assistance and facilities
to be made available to the Security Council for the purpose of maintaining
international peace and security; Article 43 concludes by providing that these
agreements "shall be subject to ratification by the signatory States in accordance
with their constitutional processes". Furthermore, as was stated by the United
Nations before the International Court of Justice in the hearings of the case
relating to "Reparation for Injuries suffered in the service of the United
Nations", by virtue of Article 105 the Organization is a party to the General
Convention, "which binds the United Nations as an Organization, on the one part,
and each of its Members individually, on the other part".}/ Reference was 81s0
made in the United Nations statement to the agreements concluded with individual
States, such as the Headquarters Agreement and the Agreement with Switzerland,
and to Article 63 of the Charter whereby the United Nations may enter into
agreements with the specializea agencies.g/ In its Advisory Opinion the
International Court affirmed the possession by the United Nations of international
personality by reference, inter alia, to its treaty-making Gapacity.
"Practice - in particular the conclusion of conventions to which the
Organization is a party - has confirmed this character of the Organization,
which occupies & position in certain respects in detachment from its
Members, and which is under a duty to remind them, if need be, of certain
obligations.... The 'Convention on the Privileges and Immunities of the

United Nations' of 1946 creates rights and duties between each of ?he
signatories and the Organization (see, in particular, section 35).' 3/

1/ I.C.J. Pleadings, Oral Arguments, Documents, 1949. Reparation for Injuries
Suffered in the Service of the United Nations, p. Tl.

2/ 1Ibid.
3/ 1.C.J. Reports 1949, p. 174, at p. 179.
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The Court also laid down the following principle:

"Under international law, the Organization must be deemed to have those
powers which, though not expressly provided for in the Charter, are conferred
upon 1t by necessary implication as being essential to the performance of
its duties." 4/
58. It was on this basis that Sir Humphrey Waldock, Special Rapporteur on the
Law of Treaties, proposedi/ that the International Law Commission should consider .
adopting a provision recognizing the capacity of subjects of international law
other than States to conclude treaties when invested with capacity to do so by
treaty or custom. The International ILaw Commission examined the question but
finally decided that its articles relating to treaties should deal only with
agreements between States. Nevertheless, as the Rapporteur noted, in its
discussions the Commission -~
"fully accepted that international organizations may possess treaty-making
capacity and that international agreements concluded by international
organizations possessing such capacity fall within the scope of the law of
treaties." 6/
59. It may be noted that the Regulations adopted by the General Asser™ly to give
effect to Article 102 of the Charter concerning treaty registration, expressly
refer to cases where the United Nations is a party to a'treaty or agreement.Z/
The United Nations Treaty Series accordingly contains a large number of agreements

concluded by the United Nations with different States and other international

organizations. Some of the major topics covered by such agreements are the
following: the provision of technical assistance; the holding of ad hoc
conferences or seminars; the establishment of permanent installations (for example,
in the case of information centres or of the regional economic commissions); the

operations conducted in given countries by subsidiary organs such as UNICEF and

4/ 1Ibid., p. 182.

5/ "First Report on the Law of Treaties", A/CN.4/1ik, Yearbook of the International
Law Commission 1962, vol. II, p. 35. See also the references to earlier
consideration of the question by the International Iaw Commission at p. 30.

"First Report on the Law of Treaties", A/CN.4/1LlL, Yearbook of the International
Iaw Commission 1962, vol. II, p. 30.

7/ Article 4, para. 1 (a) and art. 10 (a) of the Regulations, United Nations
Treaty Series, vol., 76, pp. XXII and XXVI.

SN
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UNRWA; status-of-forces agreements with respect to United Nations peace-keeping
forces and agreements with States providing troops for such forces; and the
arrangement of communication and associated facilities, for example as regards
the sale of stamps, the dispatch of mail, or United Nations radio operationms.

60. The treaty-making capacity possessed by the Organization may only be
exercised, normally by the Secretary-General on behalf of the Organization, upon
the basis of authorization contained, expressly or impliedly, in the provisions
of the Charterg/ or in resolutions adopted by one of the principal organs on which
Member States are represented; in the case of subsidiary organs, such as UNICEF,
and UNRWA, agreements may be concluded by the body concerned on the basis of
resolutions of the parent organ or by the Secretary-General or his representative,
acting on their behalf, It is not possible to give a categorical answer to the
question of the precise extent to which authorization from a representative organ
is required (other than in cases arising directly from Charter provisions) before
an international agreement may be concluded by the United Nations, or whether
agreements must receive the approval of such an organ before entering into force.
It may be noted that the General Assembly has adopted a number of resolutions
specifically approving the terms of agreements between the United Nations and
certain Governments relating to privileges and immunities.g/ In the case of
"standard" agreements, e.g. those concluded by UNICEF or by the various technical
assistance bodies, a general authorization has been relied on.

61. As regards procedural aspects of United Nations treaty practice, the
following extract from a letter dated 22 November 1961, sent by the Office of the
Legal Affaire in response to an inquiry by the Special Rapporteur of the
International Law Commission on the Law of Treaties as to whether the United
Nations issues anything that corresponds to credentials or full-powers, provides 8

general survey of the arrangements which have been adopted.

§/ Besides Articles 43, 63 and 105 of the Charter, these provisions include
Chapter XXI dealing with the International Trusteeship System and Chapter XV
dealing with the powers of the Secretary-General.

9/ See "Resolutions of the General Assembly concerning the Law of Treaties”
(A/CN.L/154) in Yearbook of the International Law Commission 1963, vol. 1I,
pp. 9-11. The question on the conclusion of international agreements by
Member States by means of United Nations resolutions is a separate issue,
falling outside the scope of the present study.
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"... The procedvres heretofore followed in the United Nations in this regard
have been rather informal. Where the Secretary-General concluded an
agreement with the Government of a State on behalf of the Organization, in
the implementation of a decision of one of its organs or in the performance
of his regular duties, there is of course no question of credentials or
full-powers since, as Chief Administrative Officer of the Organization under
Article 97 of the Charter, his power of making treaties on behalf of.the
Organization in the performance of his functions is implied.

On occasion, the Secretary-General has been authorized by an organ of
the United Nations to conclude with the Government of a State an agreement
for a specific purpose. Thus, in view of the decision to establish the seat
of the United Nations in the United States, the General Assembly first
adopted a resolution by which it 'authorizes" persons appointed by certain
Governments, to negotiate with the competent authorities of the United States
the arrangements required (resolution 22 B (I), 13 February 1946). Upon
recelpt of a report by the Secretary-General and the negotiating committee
on the negotiations carried out in pursuance of the above-mentioned resolution,
the General Assembly further authorized the Secretary-General 'to negotiate
and conclude with the appropriate authorities of the United States of America
an agreement concerning the arrangements required as a regult of the
establishment of the permanent headquarters of the Uniteéd Nations in the
City of New York, such agreement to.come into force only upon approval by the
General Assembly' (resolution 99 (I), 14 December 1946). On the basis of
this resolution, the Secretary-General signed with the Secretary of State of
the United States an agreement batween the United Nations and the United
States on 26 June 1947 regarding the headquarters of thé United Nations and
submitted it to the General Assembly for approval. By a third resolution,
the General Assembly approved the agreement as signed and authorized the
Secretary-General to bring it into force (resolution 169 A (II),

31 October 1947).

Where an Under-Secretary of the United Nations signs an agreement on
behalf of the United Nations, his authority for doing so is deemed to have
derived from the Secretary-General, express or implied, in the normal courses
of administration and no full-powers or any other form of specific :
authorization to sign such agreement have been considered necessary.

In cases of agreements negotiated and concluded overseas by a
Representative of a subsidiary organ of the United Nations, such as the
United Nations Special Fund, with the Government of a State the executive
head of the subsidiary organ usually issues a letter stating simply that the
Representative has been authorized to sign such agreement on his behalf.,
This letter may be addressed to the Representative or to the Government
concerned, depending on the preference of the Government. There have been
occasions where a telegram was sent instead of a letter when time was of the
essence, In the case of Standard Agreements on Technical Assistance
negotiated by a Resident Representative of the United Nations Technical
Assistance Board, such Representative receives authorization, again in-&
similarly informal manner, from the Executive Chairman of the said. Board and
signs such agreements on behalf of all the participating agencies on the
Board, namely the United Nations, the International Atomic Energy Agency
and seven specialized agencies...."



A/CN.L/E.118/A44.1
English
Page 50

62, When-agreements navé.oeen.sighed on behalf of the United Nations by officials
below the renk..of Under-Secretary, full powers have sometimes been issued by the
Secretary-General at the request of the other party.

(v) Treaties with non-member States

63. The United Nations has entered into a number of agreements with non-member
States.. Exaﬁples of such treaties include the Agreement with Switzerland concluded
in 1946; the Agreement of 27 September 1951 entered into with the Republic of
Koree; and the Agreement signed on 25 July 1952, between the United Nations and
Japan, before that country became a Member State. Each of these Agreements

concerned the privileges and immunities to be enjoyed by the United Nations in
the States concerned.

(c) 'Registration or filing and recording of Agreements on the Status, Privileges
and Immunities of the United Nations

64. The United Nations Secretariat has registered or filed and :recorded all
agreements which have been entered into by the United Nations dealing with the
status, privileges and immunities of the Organization, in accordance with the
Regulations to give effect to Article 102 of the Charter, adopted by the General
Assembly in resolution 97 (I), as modified by resolutions 364 B (IV) and V

482 (v).lg/

10/ Unitea Nations Treaty Series, vol. 76, p. XVIIL.
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CHAPTER Il. PRIVILEGES AND K IMMUNITIES OF THE UNITED. NATIONS
IN RELATION TO ITS PROPERTY, FUNDS AND ASSETS

Jmmunity of the United Nations: from legal process

Recognition of the immunity.of the United Nations fme legal process
As stated in section 2 of the General Convention,

"The United Nations, its property and assets, wherever located
and by whomsoever held, shall enjoy immunity from every form of legal
process except in so far as in any particular case it has expressly

waived its immunity..."

Similar provisions are contained in the majority of other international"

sgreements relating to the privileges and immunities of the United Nations.l

Arsicle I, section 1, of the Agreement with Switzerland expresses the privileges

as one derived from international law;:

3.

"The Swiss Federal Council recognizes the international personality
and legal capacity cf the United Nations. Consequently, according to the
rules of intermational law, the Organization cannot be sued before the
Swiss Courts without its express consent.”

Immunity from legal process is not one of the privileges granted to the

Organization under the Headquarters Agreement with the United States Since the

United States is not a party to the General Convention,g/ the Organization‘s immuinity

from suit in that country has been based on national enactments.é/ Title I,

Y

R

For the Economic Commissions see section 7 of the ECLA Agreement and section 6
of the ECAFE Agreement. In the case of the ECA Agreement, no immunity from
legal process is provided for the Commission itself, expressis verbis, though
the Headquarters of the Commission are declared inviolable (section 2), its
officials are granted immunity in respect of officials!' acts (section 11 a),

ard the Executive Secretary himself and his immediate assistants are granted
diplomatic privileges and immunities (section 13); the Agreement and the General
Convention are stated to be complementary, however, insofar as their provisions
relate to the same subject matter (section 17).

Although nota bene, in section 26 of the Headquarters Agreement, the Agreement
is said to be complementary to the General Convention.

It is the position of the United Nations that its immunity from suit forms part
of general international law, and thus part of-the law of the United States,
even in the absence of any legislation and, moreover, that the Organization's
immunity from suit is derived from Articles 105 and 104 of the Charter, &
treaty to which the United States is a party and which similarly forms part of
the law of the land. United States courts have preferred to rely on national
legislation, however, in upholding the Organization's immunity. y
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section 2 (b) of the International Organizations Immnities Act provides:

"International organizations, their property and their assets, wherever
located, and by whomsoever, held, shall enjoy the same immunity from

suit and every form of judicial process as is enjoyed by Forelgn governmments,
except to the extent that such organizations may expressly waive their
immunity for the purpose of any proceedings or by the terms of any contract.”

L. A number of judicial decisions may be noted. In Curran v. City of New York

g}_gk.,&/ the plaintiff brought an action against the City of New York, the
Secretary-General and others, to set aside grants of lands and easements by the City
to the United Nations for its headquarters site, exemption of the site from
taxation and the allocation of funds by the City for the improvement of nearby
streets. The Secretary-General moved to dismiss the action against him on grounds
of his immunity from suit and legal process. The United States Attorney for the
Eastern District of New York informed the Court that the State Department recognized
and certified the immunity of the United Nations and of the Secretary-General. The
City of New York sought to dismiss the complaint on the ground that it failed to
state a sufficient cause of action. The Court held that the complaint should be
dismissed. As regards the Secretary-General, the Court stated:

"The Department of State, the Political branch of our Government, having,

without any reservation or qualification whatsoever, recognized and

certified the immunity of the United Nations and the defendant Lie to

Judicial process, there is no longer any question for independent
determination by this Court.”

5. In the case of Gregoire v. Gregoireéj the plaintiff wife, in an action for

divorce, sought an order directing the sequestration of the defendant's property

within the State of New York. The only property of the defendant which might be

sequestered werz the benefits he was due to receive from the United Nations
Provident and Pension Funds and from the United Nations (by which he has formerly

been employed) in respect of accumulated leave. After citing the International

4/  Supreme Court (Spacial Term) of Queen's County, 29 December 1947; 77 N.Y.S.
2d. 266. The United Nations was not a defendant as such. It may be assuged,
however, that the Secretary-General was named in his representative capacity.

2/ New York Law Journal, 28 February 1952.
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QOrganizations JTumunities Act, the Couft declared that the United Nations was immune
frcm process in rcspect of the action unless it had expréssly waived its immunity.
Since the Organization had not done so, the motion was denied. '

6. In Wencak v. United Nationsé/ the plaintiff contended that he had been injured
on 1 December 1945, in an accident for which UVRRA was responsible. UNRRA having

been liquidated and the United Nations having agreed in 1948 to settle claims
against UNRRA, subject to certain conditions; the plaintirf brought an action
against the United Nations in respect of his injury. The United Nations moved to
dismiss the case on the ground that it was immune from suit under section 2 of the
International Orgenizations Immunities Act, which had come into effect on

29 December 1945. The plaintiff argued that the statute was inapplicable since the
accident had occurred before the statute became effective. The Court held that the
. plaintiff had had no cause of action against the United Nations on the date the
injury was incurred. The United Nations, though it had undertaken to administer
the liquidation of UNRRA, was in no sense the successor of the latter organization.
The administration of the liquidation was not an assumption of liabilities upon
succession to the assets, as in thLe case of business corporations. The United
Nations had agreed on 27 September 1948, to settle the claims which were on the
UNRRA's books for liquidation and any claims subsequently presented, if there were
sufficient funds and the claim itself appeared just. The books had been closed on
31 March 1949. Thus, even assuming that the facts might disclose a cause of action
against the United Nations, this had only arisen after the statute had ccme into
force. The certification of the immunity of the Organization, which had been filed
with the Court by the Attorney-General on behalf of the Department of State, had
not indicated any limitation of the immunity conferred by the statute. The case
vas therefore dismissed.

7. In Awad Iskandar Guirgis v. UNRWA Representative and the Director, Departmept
of Palestine AffairsZ/ a former UNRWA staff member initiated proceedings, claiming

compensation for the allegedly wrongful termination >f his appointment. The

§/ Supreme Court of New York, Special Term, 18 January 1956.

1/ Cai.o Court of First Instance, Department 23 - Tabour Tribunal, Case
No. 255 of 1958; judgement delivered on 31 December 1961. See also the
case of Bergaveche v. United Nations Information Centre, referred to in
sub-section (b) below.
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plaintiff argued, inter alia, that though UNRWA officials, including the head of that
body, had immunity, no immunity extended to UNRWA itself. The Court held that
UNRWA, as a subsidiary organ of the United Nations, enjoyed the privileges and

immunities of the General Convention and that, since immunity from suit had not been
waived, the case should be dismissed.

(b) Action taken by the United Nations when its immunity from legel process
was not recognized

8.

On a number of occasions, most notably in the case of actions involving United
NMations immunities brought before United States courts, the United Nations has

entered an amicus curiae brief. The majority of these cases, however, were in the

early years of the Organization's history. The established practice at the present
time is to assert the immunity from suit of the United Nations in a written
ccaomunication to the Ministry of Foreign Affairs of the State concerned. When time

permits this commnication is sent through the Permanent Representative of the

Etate concerned at United Nations Headquarters. In the written communication the

Ministry of Foreign Affairs is requested to take the necessary steps to inform the
appropriate office of government (usually the Ministry of. Justice or the Attorney-

General's Office) to appear or otherwise move the court to dismiss the suit on the

grounds of the Organization's immunity. When a summons or notification of appearance

has been received, this is returned to the Ministry of Foreign Affalrs. In cases
brought by former staff members the United Nations has usually referred in its note
to the Ministry of TForeign Affairs to the fact that an alternative means of recourse

exists for the staff member in the internal appellate machinery maintained by the
Organization for its starr.

9.

In some instances local courts have taken decisions denyling the jmmnity of

the Organization or of its subsidiary organs despite the non-vaiver of immunity.

8/ A number of these cases, mostly given by courts of first instance, inYO}Ved
UNRWA. Tor a summary see Annual Report of the Secretary-General, Official
Records of the General Assembly, Ninth Session, Supplement No. 1 (K7§6€37:
pPp. 106-7, and Repertory of Practice of United Nations Organs, Suppl. No. 2
vol. III, pp. 518~9. Further information is contained in Annual Report of .
the Director of UNRWA, Official Records of the General Assembly, Ninth Sesa;%gf
A/2717, Annex G, para. 11 (i); ibid., Tenth Session, A/2978, Annex G, para. 9;

ibid., Eleventh Session, A/3212) para. 19, ibid., Thirteenth Session, A/3931,
Annex H, para. 26.
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10. Zhe case of Bergaveche v. United Nations Information Centreg/

employee of the United Nations Information Centre in Buenos Aires.

concerned an

In 1954, when
his fixed-term contract was not renewed, he brought an action before the local

Labour Court for termination indemnities. The United Nations Information Centre did
not submit to the jurisdiction and requested the Ministry of Foreign Relations to
notify the Court of its immunity from suit. The Court dismissed the action on the
grounds that under the terms of Article 105 of the Charter and of the General
Convention it lacked jurisdiction.

11. IXn response to a fresh submission by Mr. Bergaveche, another Labour Court gave
a decision on 7 February 1956, in which it assumed Jjurisdiction by virtue of the
fact that Argentina was not a party to the General Conveﬁtion. Argentina acceded

to the Convention on 31 August 1956 and in April 1957 the Ministerio PYblico advised

the Labour Court that the action should be dismissed since the United Nations and

its agencies enjoyed immunity from suit under the Convention and the Convention had
become law in Argentina. The Court therefofe dismissed the action on 23 April 1957.
On appeal it was argued that, since the employment of Mr. Bergaveche had: ended in
1954, the Statute adopted in 1956 could not be applied retroactively to his case,

or, if retroactivity was intended, this could not affect rights under labour
legislation already acquired. In its decision of 19 March 1958, the Court held

that the appellant's argument did not succeed since the statute concerned was a
procedural one which was immediately applicable in the case of both pending and

future proceedings.

1n
(c) Interpretation of the phrase "Every Form of Legal Process

12. These words have been broadly interpreted to include every form of legal

process before national authorities, whether judicialy administrative or executive

. n
functions according to national law. The Organization's immunity from "every form

of legal process" has also been regarded as extending irrespective of whether the

r was asked to provide information or to perform

the essence of which is the maintenance

Organization was named as defendant o
some ancillary role.’2/ This interpretation,

‘ .
9/ Camara Nacional de Apelacicnes del Trabajo_de
19 March 1958.

: i . Gre
1o/ This position was recognized in the case of Gregoire v. Greg
in sub-section (a) above. /:

1g Capital Federal,

oire, referred to
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o1 the freedom from intecference of the Unilted Nations, does not, however, imply
that the United Lations may not itself decide to take part in such proceedings, in
particular if it considers that the requirements of Jjustice so demand,ii/ but only
that the determina®tion in each case is one to be made by the United Naticns itself.
15. Onec particular application of this principle concerns the possibility of a
gainishee order beiug‘issued against the Organization in respect of the salery to
be paid to a staff member who has incurred a private debt. Although the specific
inviolability of the Organization's finauncial assets is also a defence for the
Organization, its iramnity “from every form of legal process"” in itself prevents the
issue of a garnishee order and the incurring by the United Nations of any legal
obligation to participate in the proceedings themsclves or to sbide by any judgement
given. Although Switzerland is not a party to the General Convention, the Swiss

case of In rec Poncetlg/ is of interecst in this connexion. Mr. Poncet instituted

procezdings for the aticchment of the salary of a staff member employed at the
Burcopesn Office of the United Nations, in order to satisfy debts incurred by the
stvaff member. The local authorities declined to issue the appropriate order on the
grcunds that the garnishee, the United Nations, was not subject to local
jusicdiction. Or appeal to the Federal Tribunal it was held that the case must be
re'urned to the cantonal authorities for a decision as to whether the judgement
debtor herself was immune; the immunity of the garnishee, in particular the fact
4that notice of attochment could not be served on the United Nations, was not a bar

to procecedings for attzchment for debt. The Court stated:

"Notice to the garnishee is not an ecssential condition of the validity of
the attachment. Its main object is to prevent the garnishee from paying

his debt to the defendant. Whether chattels or debts are involved, the
execution of the attachment consists in a declaration made by the court
office that a certain asset has been seized, and in the entry of that
declaration in the record. ... It is not true that the attachment of a salary
vithout notice to the garnishee must remain devoid of effect. In the first
insgance, the garnishee nay have been informed ¢f the attachment by other
means...ard it may feel bound to pay the sum in question to the court office.
It is also possible that tue defendant, who knows or is deemed to know that

she is not entitled to dispose of the attached funds...will herself pay the
equivalent sum...”

11/ See section 32 below regarding co-operation with national authorities to
facilitate the proper administration of justice.

12/ Pederal Wribuual, Chambrc des Poursuites et des Faillites, 12 January 1948.
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M. As envisaged in the judgement, administrative arrangements have been made at
the European Office and at other offices to enable creditors to receive

satisfaction in accordance with relevant court ofders; such arrangements have not,
however, amounted to a waiver of the United Nations immunity from legal procesé- :
15. The United Nations considers its immunity from any measure of execution under

13/

section 2 of the General Convention extends to garnishee orders.

13/ See section 8 (c) below.
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8. Waiver of the immunity of the ynited Nations from legal process

(a) Practice relating to_the waiver by the United Nations of its immunity from
legal process 1/

16. Section 2 of the General Convention provides that the United Nations shall
enjoy immunity from every form of legal process,
"except in so far as in any particular case it has expressly waived its
immunity. It is, however, understood that no waiver of immunity shall
axtend to any measure of cxecution.”
17. ‘“he Agrecment with Switzerland states that, in view of the recognition given
by the Swiss Federal (cuucil to the international personality and legal capacity of
the Organization, it "cannot be sucd before the Swiss Courts without its express
consent". In the United States the question is regulated by section 2 (b) of the
International Organizations Jmmunities Act, which grants to such orgarizations:
“the same immunity from cuit and judicial process as is enjoyed by foreign

governments, except to the exivent that such organizations may expressly
waive their immunity for the purpose of any proceedings or by the terms of

eny contract."
18. Tn an internal memorandum prepared by the Office of Legal Affairs in 1948 it
was stated with reference to cection 2 of the General Convention that, since the
words "except in so far as in any particular case it shall rave waived its {mmunity”

rust refer to the immediately preceding words ("shall enjoy immunity from every
form of legal process"),

"it would appear that by this Article permission is given to the United
Nations to waive its immnity only insofar as legal process in any

varticular case is concerned, and such waiver cannot extend to any measure
of execution."

19. This conclusion was said to be in accordance with e number of municipal
decisions, notably those given by English and United States courts, in respect of the

walver of state immunities. The memorandum then continued:

—

l/ Questions rzlating to the service of legal process within the United Nations
premises are considered under section 9 (b) (iv) below.

Jow.
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"According to the reports of the Preparatory Commission of the United
Nations, Article 2 of the General Convention was based on similar articles

in the constitutions of international organizations. Some of these
constitutional instruments, such as that of UNRRA, provide that the member
government accord to the administration the facilities, privileges, exemptions
and immunities which they accord to each other 'including immunity from

sult and legal process except with the conscnt of or so far as is provided
for in any contract entered into by or on behelf of the Administration.!

"A similar provision is contained in Article IX, Section 3 of the
Articles of the International Monetary Fund, providing for waiver of immunity
for the purposes of any proceeding or by the terms of any contract thereby
differentiating between the two forms of waiver. Apparently, it was not the
intention of the Preparatory Commicsion or “he General Assembly to extend
waiver this far insofar as the United Natious was concerned, or such a
provision would have been included, rather than just the words 'legal
process'. In fact the wvords used in the original draft of this section
were: 'The Organization, its property and its assets wherever located
and by whomsoever held shall enjoy immunity from every form of judicial
process except to the extent that it expressly waives its immunity for
the purpose of any proceedings or by the terms of any contract.!

"This wording was changed by the Legal Committee of the Preparatory
Commission to read in the more restrictive fashion that it now stands.
It must be concluded, therefore, that it was not the intention of the
Preparatory Commission, or of the fGeneral Assembly, to extend the right
of waiver to waiver in future by the tcrms of a contract.

"Since permission is given by the General Convention to the United
Nations to waive its immunity in any particular case insofar as legal
process is concerned, it is to be supposed that the authority to carry
out suchk a waiver is placed with the Secretary-General, since the Secretary-
General is responsible for the administration of the United Nations.

It would not be possible to expect the Secretary-Ceneral to ask further
authority from the General Assembly in each instance that legal process is

to be served upon the United Nations; zlso the fact that the General Assembly
found it necessary to write in a limitation upon the extent of any waiver,
insofar as execution is coucecned, would indicate that the General Assembly
intended to transfer this authority to the Secretary-General, since if it
were itself the waiving authority, there would be no necessity for making

a limitation for its own right of waiver. This argument might be countered
by stating that it is specifically provided in the General Convention that

the Secretary-General may vaive immunity insofar as officials and experts

of the United Wations are conceraed (Sections 20, 23, 29). However, such

& provision would be necessery in “his instvance since otherwise it might

be supposed that the official or oupert was entitled to waive his own immunity.
In the case of the United Nations, the Secretary-General is 'the chief
administrative officer of the organization' and therefore such a clarification
concerning the ability probebly did not appear to be necessary to the
Preparatory Commission or the General Assembly."

e
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In practice, the Secretery-General has determined in all cases whether or not
the immunity of the “rgenizatlicn should be waived.

20. In 1949 a suit was ccmmenced by a private individual against the United
Nations for demages arising out of u motor car accident in New York in which a
United Nations vehicle was involved. Uader the terms of the insurance policy
held by the United Naticng, th: instre«s were ready 1o defend the action in court.
Before they cculd do so, however, it was necessary for the United Nations to
waive its immunity. In an inteirnzl memorandum the Office of Legal Affairs

recomuended that this should be done

"for the purpose of allewing this particular suit tec go to trial and
that as a matter of policy it alsc be prepared to waive its immunity in any
other case of @ similar nature, subject to each such case being first
reviewed by the OiTice of Legal. Affairs to make sure that it has no
complicatiou such 2s mizht merit special treatment."”

The memorandum then ccentiinued:

"The question arisec as to how this immunity may be waived.
Resolution 23 (I), paragraph E, instructs the Secretary-General ‘'to insure
that the drivers of all official motor cars of the United Nations and all
members of the staff who own or drive motor cars shall be properly insured
ageinst third party risk.*®

Under this resclution the Secretary-General has clear authority to
take whatever sieps he may deem necessary to implement its terms. As it
is really not feasible to take out insurance without permitting the insurance
carrier the right to defend any suits which might be brought against the
United Nations, the Secretary-General clearly has the power to walve the
lmmunity of the Unitcd Naticns for the purpose of permitting such suits
to te brought.

Thls memorandum is only intended to deal with the waiver of the
Orgenization’s immunity in insurance cases. The question as to under what
circumstances the United Notions might be prepared to waive its immunity
in other cases is couplex, but as this question has no bearing on the
insurance cases which are in a class by themselves, the nacessity for
discussing the waiver of immunity as a whole does not arise at this time:

In sccordance with the conclusions reached in this memorandum, it is
proposed that the Office of Legal Affairs shculd authorize the insurance
carrier to defend this particular suit on behalf of the United Nations,
thereby, of cource; resulting in the United Nstions waiving its immunity
for this particular case and that the Office of Legal Affairs take similsr
action in all othe: insursace cases where it ccnsiders it would be within
the spirit of the relevant Gereral Assembly Resolution so to do."

The seme policy has bzen tollowed in subsequent cases.
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(b) Special agreements obliging the United Nations to waive its immunity
in Specified_cfrdumstanceS*

21. The United Nations has not normally entered into agreements, either with
private contractors, other international organizations, or with Govermments,
whereby it has agreed in advance té waive its immunity if specified events
otcurred. |

22. TIn 1960 one of the specialized agencies proposed that article II of the
standard Special Fund Agreementg/ with Executing Agencies should be amended

so taat thé Executing Agency would no longer be obliged, as at present, to waive
the privileges and immunities of private firms employed on Special Fund projecfs
in cases where the Special Fund reguested sush a waiver, hut would merelv "consider
the possibility of waiving such immunity".

25. The Office of Legal Affairs informed the Special Fund that in its opinion
this amendment was not acceptable and gave its reasons, which are of interest in

the present connexion, and were as follows:

"It should first be observed that a private firm would only receive
privileges and immunities from a Government on the basis of the Agreement
between the Government and the Special Fund. Any rights and obligations
deriving from the latter Agreement can obviously be waived only by the
parties thereto, and it was for this reason that our earlier drafts of the
standard agreem=snt with Executing Agencies provided for waiver of such
immunities by the Special Fund only. During... discussions with the other
Specialized Agencies on these earlier drafts, they proposed that the waiver
should be effected by the Executing Agency upon request of the Special Fund.
We agree to this proposal inasmuch as the Special Fund still retained an
effective right to waive the immunities in question, and we did not think
thHat any Goverament would object if such a waiver were nominally effected by
an Executive Agency rather than by the Special Fund.

In contrast, however, the present proposal would vest in the Executive
Agency the sole right to waive, and the Special Fund would lose a right
belonging to 1t under its agreement with a Government. It is legally
quesctionable whether the arrangement proposed... could be made effective as

g/ It may be noted that under the Special Fund Agreement both the General
Convention and the gpecialized Agencies Convention are declared applicable.
A similar provision is contained in either agreements whereby the United
Nations and the specialized agencies provide technical assistance.
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against the Government, which after all is a party directly affected by a
decision.wybether or not to waive. 1In other words, the Government could
simply refuse to recognize the rignht of the Agercy to demand immunities
for a private firm since the Agency would have nc such ripght in the Special
Tund Government Agrcement, and could look to theé Special Fund to waive
such immunrities where such a weiver is called for, notwithstanding eny
provision to the contrary in the Special Fund - Agency agreement.

The only reason given to justifv whe proposal is that the Executing
Agency nay heve information coacerning the circumstance of a particular
case involving waiver of immunity which the Managing Director does not
have. The General Assembly has exprescsly and specificaly placed on the
Managing Director the cver-all responsibility for the Spreial Fund
[para. 21, part L, vesolution 1240 (XIII)/. It seems to us only proper
tlat any information on such an important matter should be brought to his
avtention ard that he shouid have substantial control over the application
.of any provisicn in a Government agreement granting immunities to a private
firm."

! .
&) Interuretation of the phrase "any measure of execution"

24, The provision thzt the Orgenization's waiver of immunity should not extend to
“any me~snre of execution" has received relatively little interpretation in
decided cases. In tle understanding of the Secretariat the words are to be
interpreted in their plain meaning, namely, that even in the event that the
Orgenization does wuive its immunity in a particular case, no judgement given
sgainst the Oirganizaticn can be enforced by court orders or by actions taken

by the exccutive or other avthorities and directed against the Orgsnization
itgelf, or its property and assets. In short, thc manner of compliance with any
decision remains vithin the discretion of the United Nations, even though the
United ilatlcns may have agreed to cubmit to the substantive provisions of national
Jaw as regrrds the issve in dispute.

25. Tue imrmunity of the United Nations frcm any measure of execution does not
render *ts coavracts void or'unenforceable.é/ The immunity extends to cover

. . . 4
immunity frcn. garnishee orders.

———  — —-

3/ See also Section 1 (a) above.
L/ see also Section 7 (c) above.
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9. Inviolability of United Nations premises and the exercise of control by
the United Nations over its premises

(a) Inviolability of United Nations premises -

26. The inviolability of United Nations premises and of areas under United Nations
control (e.g. the Headquarters district in New York) has been expressly provided
for in the pertinent international agfeements.l/ The principle laid down, that
United Nations premises may not be entered and that the United Nations must itself
be permitted to control activities occurring on those premises unless it requests
the local authorities to intervene, has in general been well observed.

27. In 1965, in response to an inquiry raised by a Member State, the United
Nations prepared the following aide-mémoire, setting out the grounds for the

inviolability of rented premises no leés than for those owned by the . Organization.

"With only a very few exceptions, notably in the United States and
Switzerland, all offices. of the United Nations throughout the world are
located in rented premises ccmprising either whole buildings or parts thereof
These premises enjoy inviolability either directly under the Convention on
the Privileges and Immunities of the United Nations to which ninety Member
States have acceded, cor, where the State was not a party to the Convention,
by special agreement with.the Government concerned.

Article IT, Section 3, of the Convention provides, inter alia,
that 'the premises of the United Nations shall be inviolable!.

In those cases where the State is not a party to the Convention,
agreements concerning privileges and immunities are included which incorporate
all the provisions of the Convention or set forth those privileges and
immunities considered essential including inviolability of premises. For
example, agreements with the Republic of Korea, which is not a member of
‘the United Nations, and with Japan, before it became a member of the
United Nations, provided that the United Nations would enjoy, inter alia,
the privileges and immunities defined in Article I, IT and IITI of the
Convention on the Privileges and Immunities of the United Nations. (See
paragraph 1 of Article IV of the exchange of letters constituting an
agreement between the United Nations and Korea regarding privileges and
immunities to be enjoyed by the United Nations. in the Republic of Korea,
signed at Pusan on 21 September 1951, United Nations Treaty Series, vol. 104,
page 323, and Article I, paragraph (1) of the Agreement between the United

See Section 3, General Convention; Section 2, Agreement with Switzerland;
Section 9 (a), Headquarters Agreement with the United States; Section 3 (a)
and 8, ECLA Agreement; Section 3, ECAFE Agreement; and Section 2, ECA
Agreenent.

L
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Nations and Japan on privileges and immunities of the United Nations, signed
at Tokyo on 25 July 1952, United Nations Treaty Series, vol. 135, page 305.)
The Status of ONUC Agreement concluded with the Congo, before it became *

a party to the Convention ¢n the Privileges and Immunities of the United
Nations, contained a speclal article on premises as follows:

ggemises

'2k, The Covermnment shall provide, in agreement with the United
Nations accommodation service, such buildings or areas for headquarters,
camps or other premises as may be necessary for the acccmmodation of
the personnel and services of the United Nations and enable them to
carry out their functicns. Without prejudice to the fact that all
such premises remain Ccngolese territory, they shall be inviplable and
subject to the exclusive control and authority of the United Nations.
This authority and control extend to the adjacent public ways to the
extent necessary to regulate sccess to the premises. The United Natiens
alone may consent to the entry of any government officials to perform
duties on such premises or cf any other person. Every person who SO
desires for a lawful purpose shall be allowed free access to the
premises placed under the authority of the United Nations.

'25. If the United Nations should take over premises
previously occupied by private persons and thus represented a source
of income, the Government shall assist the United Nations to lease
ther at a reasonable rental.' (Documents S/5004 and A/4986).

TAB and the Special Fund zoncluded special agreements which follow a
model. text comitting the government, where it is not already a party, to
apply the provisions of the Convention on the Privileges and Immunities
of the United Nations. (See ST/LEG/SERIES B/10, pages 374 and 377)

Tn summary, the vast majority of the United Nations offices are in
rented premises which are inviolable either under the Convention on the
Privileges and Immunities of the United Nations or under special agreements.

Incidentally it may also be noted that the Vienna Convention on
Diplcmatic Relations, 1961, makes no distinction with respect to rented
premises, Article 1 {i) gives the following definition:

"the "premises of the mission" are the buildings or parts of buildings
and the land ancillary thereto, irrespective of ownership, used for
the purposes of the mission including the residence of the head of
the mission.' (underlining added)

"Article 22 of the Vienna Convention provides:

'l. The premises of the mission shall be inviolable. The agents

of the receiving State may not enter them, except with the consent of
the head of the mission.
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'2. The receiving State is under a special duty to take all
appropriate steps to protect the premises of the mission against any
intrusion or damage and to prevent any disturbance of the peace of
the mission or impairment of its dignity.

'3. The premises of the mission, their furnishings and other
property thereon and the means of transport of the mission shall be
immune fram search, requisition, attachment or execution.'

While the Vienna Convention of course does not apply to international
organizations, it is indicative of the fact that no distinction is made in
the inviolability of these premises which are owned and those premises which
are renved or otherwise held on a more temporary basis. In this respect
it is declaratory of existing international law."

28. A number of cases in which the inviolability of United Nations premises

was not respected are described briefly below; the list is not exhaustive of all
incidents which might be included under this secticn.

29. In 1949 officials of a Member State entered a United Nations Information
Centre without authorizatioﬁ and requested a United Nations official employed
there to leave the premises for questioning.g/ The official declined to leave
and remained in the premises of the Centre until the matter had been clarified.
The Secretary-General protested to the Ministry of Foreign Affairs over this
infringement of the inviolability of United Nations premises. The Ministry of
Foreign Affairs apologized for the incident.

30. Members of the armed forces of a Member State eiitered premises occupied by
the members of a United Nations Mixed Armistice Commission in 1952 without the
consent of the United Nations; a protest was made to the Government concerned.
31. In 195L the Secretary-General protested to a Member Government after an
army officer entered the premises jointly occupied by two United Nations subsidiary
organs and sealed a United Nations radio staticn which was installed there. In
1956 a further violation of the same premises occurred when military police
entered the building without authorization and forcibly removed a United Nations
official; approximately ten minutes later three detectives returned and ordered
another official to follow them. The Secretary-General protested to the

Permanent Representative of the State concerned over the incident. In January 1957,

2/ See also Section 23 (c) below.
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a subsequent incident took place when a security officer entered the premises
without the consent of the official in charge and sought to take a United Nations
official into custudy for quéStioning.é/

32. The obligation imposed on host authorities to respect the inviolability of
United Nations premises extends, firstly, to the possibility of direct interference
through the acts of public officials. It also includes, however, the obligation
of the host authorities to tale reasonable steps to ensure that the inviolability
of United Nations premises is resvected by private individuals. This obligation,
though lesec absolute in character than that in respect of the acts of ﬁﬁblic
officials, is in turn wider in scope than the inviolability of United Nations
premises per se; it way in general be expressed as an obligation to allow the
United Nations to perform its allotted functions without improper interference

or interruption which, whilst not in itself an immediate violation of United

Taticns premises, may nevertheless achieve an effect within those premises.

Ex hypothesi, the obligation in respect of private acts extends to the prevention

of actual attacks on or unauthorized entry into United Nations premises on the
part of private individuals, where such actions could and cught reasonably to
have been foreseen by the host authorities concerned. A number of host agreements
refer expressly to the duty of the national authorities in this regard.

33. In 1655 the Legal Counsel wrote to the Secretariat official in charge

of the Security snd Safety Section, setting out the relevant provisions of the
Headquarters Agreement and referring to the statutory and other steps taken under
local law regarding picketing at United Nations headquarters.

"l. It appears that certain organizations may attempt to picket,
distribute leaflets, or otherwise demonstrate on the East side of First Avenue
immediately adjacent to the United lations Headquarters District or even
within the Headquarters property. I assume that the Security and Safety

Section will seek en understanding with the New York City police to cope
with any such situaticn as may arise.

2. This matter does not raise any question as to the public character
of the City sidewalks, ordinary rights of peaceful picketing, or civil
liberties in general. As far as concerns the area immediately contiguous
to the United Nations Headquarters District it relates solely to the
implementaticon of the undertaking by the United States Government that the

Ibid.

S

See e.g., Section 5 (A) ECAFE Agreement and Section 4 (a) ECA Agreement.
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strictly international character and the tranquility of the Headquarters
will be preserved at all times.

3. There can be no legal doubt as to police requirements on this
score, The New York Clty Administrative Code in Section D41-28.0 4.,
implementing for municipal purposes the establishment of the Headquarters
in New York City and declaring as a matter of legislative determination
that a public purpose and the interests of the State and City of New York
were promoted thereby, authorized the board of estimate, among other things,
to regulate and limit exhibits and displays contiguous to, fronting upon
or surrounding the lands occupied by the United Nations. It stated that
the purpose was 'to insure the safe and orderly conduct of such United Nations
and to protect the useful and desirable purpcse of the same and to provide
for the safety, convenience and comfort of officials, delegates, personnel
and visitors to the same'. Any violation of such regulations is a
misdemeanour.

L. Likewise the Headquarters Agreement was adopted by a Joint
Resolution of the United States Congress and under the US Constitution is
the supreme law of the land. Section 16 (a) states:

'"The appropriate American authorities shall exercise due diligence to
ensure that the tranquility of the headquarters district is not
disturbed by the unauthorized éntry of groups of persons from outside
or by disturbances in its immediate vicinity and shall cause to be
provided on the bourdaries of the hesdquarters district such police
protection as is required for thesé purposes.’

It is well established in international law that picketing or other
demonstrations cancerning the political or social views of any foreign
government constitutes a disturbance when conducted in the immediate
vicinity of diplomatic territory. This is true even when the activity
is otherwise of an orderly nature.

In addition, Section 18 of the Headquarters Agreement provides that:

'The appropriate American authorities shall take all reasonable steps
to ensure that the amenities of the headguarters district are notv
prejudiced and the purposes for which the district is required are not
obstructed by any use made of the land in the vicinity of the district.' -

United States courts have also upheld a congressional enactment against
picketing in front of embassies as in no way violating civil rights under
the Constitution but merely carrying out US obligations under international
law to protect the dignity of diplomatic property and to prevent any action
in its immediate vicinity tending to bring a foreign govermment into public
disrepute.
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Any one of the above provisions would be sufficient in itself to
authorize and support police action in prohibiting any kind of demonstration
on the edge of the Headquarters District which might give offence to
Member Governments and so cause harm to US foreign relations. Read
together, there can be no doubt that the New York City Administrative
Code implements the cited provisions of the Headquarters Agreement and
authorizes action by City authorities to give full force and effect to
the requirements of police protection.

In addition, if any attempt should be made to demonstrate or carry
on political activities within the Headquarters District, strict application

of Section 16 (b) of the Headquorters Agreement will be necessary. It
provides:

'"If so requested by the Secretary-General, the appropriate
American authorities shall provide a sufficient number of police
for the preservation of law and order in the headquarters district,
and for the removal therefrom of perscns as requested under the
authority of the United Nations.'

The New York case of People v. Carcel et al (City Magistrate's Court
of City of New York, Upper Manhattan Arrest Court, 30 March 1956
2 Misc. 24 827, 150 N.Y.S. 24 436 and Court of Appeals of New York,
3 July 1957, 3 N.Y.S. 2d 327, 165 N.Y.S. 2d 113, 11k N.E. 2d. 81) may
also be noted. The defendants were arrested by the police and charged
with disorderly conduct after they had refused to discontinue picketing
on the eastern side of First Avenue immediately outside the main entrance
of the United Nations; the police had previously requested them to picket
on the other side of the street. The arrest followed a camplaint by the
"mited Nations. The defendants mainteined that their arrest was in breach
o1 their right to free speech and assemblage. The Magistrate found the
defendants guilty of disorderly conduct. After citing the relevant
provisions of the Headquarters Agreement and various court decisions
given in respect of the restrictions placed on picketing near embassy
premises in Washington, he declared,

'Tt is rather evident that because of the necessity of y
affording to the Member Naticns of the United Naticns such proteculon
as will not involve the United States in any difficulty with the
members of the United Nations because of the failure on the part
of the United States as host to give ample protection to the me@bers,
the courts have felt it proper to approve such measures which aid
towards the protection of foreign governments... It is indeed 2
duty upon the United States to take reasonable precautions to preve§t
the doing of things which might lead to a disruption of the proceedings
of the United Nations.'
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The defendants' appeal was dismissed by the Court of Special Sessions
of the City of New York. Cn further appeal to the Court of Appeals of
New York,; however, the convictions were reversed on the ground that the conduct
of the defendants did nct amount to disorderiy conduct under §. 722 of the
New York Penal Law; the Ccurt held that the case did not turn upon the
provisions of the Headquarters Agrésment but arose Solely under Wew York Law."

(b) The exercise of control by the United Nations over its prem:

3k, The principle that the premises of the United Nations are inviolable has
as 1ts counterpart the principle that, unless otherwise provided, the United
Nations is alone competent to exercise control over its premises and activities
conducted there. The following description of the way in which the United Nations
has exercised the control conferred upon it in relation to premises is
subdivided, so far as is practicable, under four headings:
(i) The extent of the headquarters or other area in which United Nations
premises are situated.
(i1) The power of the United Nations to make regulations and the
applicability of local law.
(iii) The exercise of police and other official functions.

(iv) The service of legal process within United Nations premises.

(i) The extent of the headquarters or other area in which United Nations
premises are situated

35. When entering into an agreement with a host State regarding permanent
installations, such as those in New York or Geneva or the headquarters of the
Economic Commissions, the United Nations has sought to define, either in the
headquarters agreement itself or in a supplementary agreement or annex, the

precise 1limits of the area in which its premises are situated or over which it

has control. Thus in the case of the Headquarters Agreement with the United States,
Annex I to that Agreement gives an exact definition of the "headquarters district”
referred to in the Agreement; it also provides that the expression "headquarters

district" may include

"(2) any other lands.or buildings which may from time to time be included
therein by supplemental agreement with the appropriate American authorities.”
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36. In 1966, following the acquisition by the United Naticns of premises outside
the headquarters district, as originally defined, the United Nations and the
United States entered into the Supplemental Agreement set out below.

"The United States ot America and the United Nations:

Considering that the office space available within the Headquarters
District as defined in Annex 1 to the Agreement Regarding the Headquarters
of the United Nations signed at Lake Success on 26 June 1947 is inadequate
and it has become necessary for units of the Secretariat of the United
Nations to be provided with other premises outside the area so delineated;

Considering that, for the purpose, the United Nations has acquired the
building and long-term lease to the land known as 805-7 First Avenue
(801 United Nations Plaza) and 343 East 45th Street in the Borough of
Manhattan and has also acquired a five-year lease of certain office space
in the Alcoa Plaza Associates Building in New York City;

Considering that it is desirable that, with respect to those premises,
the United Nations, officials of the United Nations, and Representatlves
of the Members of the United Nations be accorded the necessary privileges
and immunities as envisaged in Article 105 of the Charter of the United
Nations and in the Headquarters Agreement;  and

Desiring to conclude a supplemental agreement, in accordance with
Section 1 (a) of the Headquarters Agreement, in order to include those:
premises within the Headquarters District in addition to the area defined
in Annex 1 to the Headquarters Agreement;

Have agreed as follows:

ARTICLE I

The Headquarters District, within the meaning of Section 1 (&) of
the Agreement between the United States of America and the United Nations
Regarding the Hesdquarters of the United Nstions, signed at Lake Success
on 26 June 1947, snall include, in addition to the area defined in
Annex 1 to that Agreement, the following premises:

(1) All of the office building known as 805-7 First Avenue (801 United
Nations Plaza) and 343 East 45th Street, lccated on a parcel of land
in the Borough of Manhattan, City, County and State of New York,
bounded and deccribed as follows:

"BEGINNING at a point formed by the inter-section of the
Westerly side of First Avenue and the Northerly side of L5th Street; .
running thence Westerly along the Northerly side of L5Sth Street 100 feet;
thence Northerly parallel with First Avenue and. part of the way through



A/CH.4/L.118/Add.1
English
Page 71

a party wall 80 feet; thence Easterly parallel with U4Sth Street

20 feet; thence Southerly parallel with First Avenue 39 feet 7 inches;
thence again Easterly parallel with 45th Street and part of the way
through another party wall 80 feet to the Westerly side of First Avenue;
thence Southérly along the WESterly side of First Avenue 40 feet 5 1nches
to the point or place of beginning.'

Provided, however, that the foregoing shall not include those parts
of the building on the street floor and basement which are sublet

to the Ninth Federal Savings and Loan Association of New York City
and to the Radnor Delicatessen, Inc. (with an assignment to
Deli-Napoli, Inc.) until such time as the United Nations shall occupy
and use those parts for offices of the Secretariat.

(2) That part of the Alcoa Plaza Associates Building located at 866 United
Nations Plaza, New York City, as identified by the cross-hatching on
the plan annexed hereto. Said premises shall include all offices,
rooms, halls and corridors located on the third floor of said building
within the space identified by said cross-hatching. These premises
shall further include the remainder of the third floor from the date
that the United Nations takes possession thereof. Said premises shall
not, however, include any stairways and elevators giving public access
to other floors.

ARTICLE II

The Secretary-General of the United Nations shall notify the Permanent
Representative of the United Nations immediately should any of the premises
described in Article I, or any part of such premises, cease to be used for
offices by the Secretariat of the United Nations. Such premises, or such
part thereof, shall cease to be a part of the Headquarters district from
the date of such notification.

ARTICLE III

The Secretary-General of the United Nations shall notify the Permanent
Representative of the United States to the United Nations immediately of the
termination of any subleases of parts of the premises described in Article I
and of the possession of such parts by the United Nations. Such parts. of
such premises shall become a part of the Headquarters District from the date

of such occupation.
ARTICLE IV
This Supplemental Agreement shall enter into force upon its signature.

IN WITNESS WHEREOF the respective representative have signed this
Supplemental Agreement.

DCNE in duplicate, in the English language, at New York this ninth day
of February, 1966."
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37. The United Nations notified the United States on taking possession of the
remainder of the third floor of the premises (see article I (2) sbove). The
Agreement was subcequeatly zmerdecd so as to include a further paragraph, extending
the Headquarters district to that part of the sixth floor of 866 United Nations
Plaza which is used by UTiCEF.

(11) ohe_pewnr of the Unijed Hatiovs, lo_moke regulations.and the

- . BT Srm— ——.

appticahility of local law

38, Apart from declering United Nations premises inviolable, the General

Convention cnd th~ Agrceitent with Suitzerland contain no provision dealing with
the question of how Unitel Nations control over its premises is to be exerclsed.
The Headquarterc Agrezcant with th» Taited States, however, regulates the matter

with come precision. S-eiions 7 erd 8 of that Agreement provide as follows:

"Section 7. (a) The heedquarters district shall be under the control and
authority of the United Nations as provided in this agreement.

(b) Except as otherwise provided in this ugreement or in the General
Convention, the federal, state and local law of the United States shell
apply within the heesdquarters district.

(c) Except as otherwise provided in this agreement or in the General
Convention, the federal, state and local courts of the United States
shall have jurisdiction over acts done end transactions teking place in

the heedguarters district as provided in applicable federal, state and
local lavis.

(d) The federal, state and local courts of the United States, when dealing
with ceses arising out of or reslating to acts done or transactions taking
Place in the headquarters district, shall take into account the regulations
enacted by “he United Natioas under section 8.

Section 8. The United Nations shall have the power to make regulations
operacive within the headquarters district, for the purpose of estgblishing
therein conditions in all respects ncressary for the full execution of its
functions. No federal, state or local lav or regulation of the United States
vhich is inconsistent with a regulation of the United Nations authorized
by this section shall, to the extent of such inconsistency, be applicable
within the headquarters district. Any dispute, betveen the United Nations
and the Unitcd States, as to whether a regulation of the United Nations is
authorized by this cection or as tc whether s federal, state or local law
or regulaction is inconsistent with any regulation of the United Nations
authorized by this Section, shall be promptly settled as provided in
Section 21. Pending such settlement, the regulation of the United Netions
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shall apply, and the federal, state or local law or regulation shall be
inapplicable in the headquarters district to the extent that the United
Nations claims it to be inconsistent with the regulation of the United
Nations. This section shall not prevent the reasonable application of fire
protection regulations of the appropriate American authorities.”
39. In resolution 481 (V), adopted on 12 Decenber 1950, the General Assembly
requested the Secretary-General to present to the Assembly for approval any draft
regulation "within the provisions of the Headquarters Agreement which may in his
opinion be hecessary for the full execution of the functions of the United Nations",
and decided that,
"if, in the opinion of the Secretary-General it is necessary to glve
immediate effect to any regulation within the provisions of the Headquarters
Agreement, he shall have authority to make such regulation. The Secretary-
General shall report any action so taken to the General Assembly as soon as
possible".
40. In accordance with resolution 48l (V) the General Assembly sdopted
resolution 664 (VI) on 1 February 1952, in which it confirmed Headquarters.
Regulation No. 1, relating to the United Nations social security system, which had
been promulgated by the Secretary-General on 26 February 1951, and epproved
HBeadquarters Regulation No. 2, a qualification for professional or other special
occupational services within the United Nations, and Headquarters Regulation No. 3
on the operation of services within the Headquarters District. These regulations
are reproduced below; the United Nations has not adopted any regulations since 1952.

"Headquarters Regulations

For the purpose of esteblishing in the Headquarters District conditions
in all respects necessary for the full execution of the functions of the
United Nations, and in particular for the purposes specified in each
regulation, the following regulations are in effect:

Regulation No. 1
United Nations Social Security System

For the purpose, in the field of staff social
security, of giving immediate effect to measures
necessary for avolding multiple obligations
arising from the possible application of
overlapping laws and regulations:
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1. A comprehensive United Nations soclal security system having been
established for the purpose of effording protection agelnst all reasonable
risks arising out of or incurred during service with the United Nations,
the provisions of the United Nations soclal security system. shall constitute
the only obligatlons of tue United Nations in respect of such riskse

2. The provisions of the United. Nations sociel.seocurity system shell
constitute the sole provisions under which persons in the service of the
Unlted Nations in respeet of any risks within the purview of the United
Natlons socipl securlty system; and any payments made under the United
Nations soclal security system shall constitute the sole payments which
any such person shall be éntitled to recelve from the United Nations 1n
respect of any such risks.

3. This regulation shall take effect on the date of its promulgastion,
witbout prejudice, however, to any elements of the United Nations social

security system, or. any rights or obligations thereunder, already existing
at the date of this regulation.

Regulation No. 2
Qualifications for professional ‘or other speclal
occupational services with the Unlted Nations

For the purpose of avalling the United Nations of the
professional, or speclal occupational services of persons
recruited on as wide a geographical basis as possible:

‘The qualifications and requirements necessary for the performance of
professional or other special occupational services within the Hesdquarters
District shall be determined by the Secretary-General; provided that, prior
to authorizing medical or nursing services by any person, the Secretary-General
‘shall ascertain that such person has been duly qualified to perform such
services in hig own or another country.

Regulation No. 3
Qperation of services within the Headquarters District

For the purpose of ensuring uninterrupted services necessary
to the proper functioning of the principal and subsidiary:
oi1gans of the United Nations:

The times and hours of operation of any services and facilities or
retail establishments #uthorized within the Heasdquarters District shall
be in compliance with schedules fixed by the Secretary-Generdl; no
regulations, requirements or prohibitions heyond those so-prescribed
shall be imposed without his approval."

41. In 1951 the Attorney-Generasl of the State of New York advised the State Liquor
Authority that the Alcoholic Beverage Control Law of New York State was not
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applicable within the United Nations premises in New York. The major portlons of

his opinion were as fbllows:

b2,

"Gentlemen:

This is in reply to your.letter of September 21, 1951, requesting my
opinion as to whether the Conference Building and the General Assembly Building

of the United Nations Headquarters in the Borough of Manhattan, City of New
New York, are subject to the jurisdiction of the State of New York and to the

provisioss of the Alcoholic Beverage Control Law.

.Although Article IV-B of the State Law (added by Chapter 25 of the Laws
of l9h7)»authorizes the Governor, upon fulfillment of certaln prescribed
conditions, to execute in the name of the State a deed or release ceding
Jurisdiction of any land in the State acquired by the United Nations, and
although the United Nations has acquired or is in possession under contract
to acquire the lands constituting its Headquarters District in the Rorough
of Manhattan in the City of New York ... no formal cession of jurisdiction
pursuant to Article IV of the State Law has been made, nor has any
application therefor been received; and since the jurisdiction of the State
over lands within its territorial limits cannot be abrogated except by its
consent, it must be stated as a general principle that the United Nations
headquarters district in the Borough of Manhattan is subJect to the political
Jurisdiction of this State. However, this conclusion does not dispose of
your question.”

The opinion then refers to Articles II and VI of the United States

Constitution, relating to the treaty-making power of the United States; to

Articles 104 and 105 of the Charter; to the International Organizations Immunities

Act, Section 2 (b) and (c); and to the General Convention, Sections 2, 3 and 7 (a),
and Sections T, 8, 9 and 26 of the Headquarters Agreement. The opinion continues:

"In the light of the foregoing statement of facts, I think the
conviction is inesczpable thot vhile the headquarters district of the
United Nations in the Borough of Manhattan continues to be under the
general political jurisdiciion of the State of New York, there has come
into exlstence a concurrent jurisdiction of the United Nations to make
regulations, operative within the distriet for the purpose of establishing
therein conditions in all respects necessary for the full execution of
its functions, and that in any case of conflict between a regulation so
mgde and any law of this State, the regulation of the United Ngtions must -
prevall; and that the jurisdiction of the State may not be so exerclsed
or 1ts laws so enforced as to deny or interfere with the enjoyment by
the United Nations within the headquarters district of any privileges or
imminity necessary for the unhampered exercise of its functions or
fulfillment of its purposes. This fimitation upon the State in the
exercise of 1ts right of sovereignty is by the consent of the State,
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given by its ratification on July 26, 1788, of the Constitution of the
United States; for the privileges and immnities and the powers of the
United Nations in the premises flow from and have their fountainhead in
the multilateral treaty known as the United Nations Charter which, by
express provision of the Federal Constitution, is declared to be the

supreme law of the land, anything in the constitution or laws of any State
to the contrary notwitlhstanding.

I think it is self-evident that any attempt to assert the appiicability
of the State Alcoholic Beverage Control Law as agalnst the United Nations
within its headquarters district would tend to embarrass it in the exercise
of 1ts functions and would interfere with the enjoyment by 1t of privileges
and immunities necessary for the fulfillment of its purposes; would be
contrary to its Charter snd to measures taken by the United States and the
United Nations to give practical effect to the provisions thereof;. and
that, therefore, such State Law is not applicable as ageinst the United
Nations within its headquarters district in the Borough of Manhattan."

43. The United Nations occupation of premises has raised a number of detailed
problems as regards. the maintenance of machinery, and indeed of the premises in
general, In accordance with proper safety and health standards. In general the
United Nations has declined to permit inspections or similar measures, either of
the premises or.of installations (e.g. of fire alarms, elevators, escalators)

to be conducted by the local authorities, in particular if those authorities
claimed the right to conduct such inspections at any time, but has ensured, in
conjunction with the pertinent authorities, that the substantive conditions as to
safety anG adequacy were fully met. These conditions have been satisfied by means
of inspections carried out by United Nations maintenance and security staff. This
approach was followed in 1963, for example, in respect of the smoke detectors
installed in the Hesdquarters district as part of a fire protection scheme. In a
very few instances, where the United Nations considered that it could not itself
inspect cr otherwlse ensure that the apparatus in question wes in proper condition
(e.g. in the case of a window-washing machine) local officials have been permitted

to enter, subject to advance notice, to survey and conduct tests of the equipment

concerned.

(iii) The exercise of pollce and other official functions

4, Sections 9 and 10 of the Headquarters Agreement provide as follows:

“Section 9(a). The headquarters district shall be inviolable. Federal,
atate or locel offlcers or officials of the United States, whether
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administrgtive, judicial, military ox, police, shall not enter the headquarters
district to perform any official duties therein except with the consent of and
under conditions. agreed to by the Secretary-General. The service of legal
Process, including the selzure of private property, may take place within the
headquarters district only with the consent of and under conditions approved
by the Secretary-General. (b) Without prejudice to the provisions of the
General Convention or Article IV of this Agreement, the Unlted Nations shall
prevent the headquarters district from becoming a refuge either for persons
who are avoiding arrest under the federal, state, or local law of the

United States or are required by the Government of the United States for
extradition to another country, or for persons who are endeavouring to avoid
service of legal process.

Section 10. The United Nations may expel or exclude persons from the *

headquarters district for violation of its regulations adopted under Section 8

or for other cause. Persons who violate such regulations shall be subject to

other penalties or to detention under arrest only in accordance with the

provisions of such laws or regulations as may be adopted by the appropriate

American authorities.”
45. Various arrangements have been made with the local police authorities in
New York, in strict accordance with the terms of these Sectlons, in order to deal
with particular problems which have arisen. In 1949, for example, the United States
Mission forwarded a request from the New York City Police authorities that police
offlcers and other municipal authorities should be permitted to enter the
Headquarters District during the construction of the present Headquarters in New
York City "for the purpose of making inspections provided by law and regulation for
the public safety, and for other law enforcement purposes". After a meeting with
United States Mission and City officials, agreement was reached on the steps which
mlght be taken by the local authorities. On 1 July 1949, the Secretary-General
wrote to the United States Representative as follows:

" .o It is the understanding of the Secretary-General that it 1s the desire

of the United States Representative for certain appropriate officials to be

allowed entry into the Headquarters district of the United Nations temporarily
in order that the following matters may be taken care of:

(1) pursuit and errest in case criminals seek refuge in the Headquarters
district or erime is committed in the district, or vagrants establish
themselves. in the district;

(ii) immediate entrance in case of disaster, in order that assistance may
be brought, and investigation made;
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(111) entrance for municipal authorities in order that appropriate
inspections in connection with laws and regulations provided for
the public safety masy be made and the Secretary-General notified
in case of violations of such laws and regulations.

The Secretary-General bas the honour to inform the United States Permanent
Representative at the Seat of the United Natlons that he would be ready to
enter into the followlng temporary arrangements, it being understood, however,
that these arrangements are to apply only during the period of the construction
of the Permanent Headquarters site and until the Secretary-General has
notified the United States representative that suitable sdministrative
arrangements including security precautions in the Headquarters district

have been undertaken by the United Nations. It would also be understood
that these temporary arrangements would apply only to that area of the
Permanent Headquarters District not occupied by the United Nations, thus
excluding the United Nations Manhattan Building, and that the Secretary-
General would reserve the right to notify the United States representative
from time to time that certain other buildings in the Permsnent Headquarters
site are being used for the officlal business of the United Nations and that,
therefore, such arrangements would no longer apply to the corresponding

areas of the Permanent Headquarters District:

1. Authority shall be given to the appropriate officials of the United States
to enter the Hemdquarters area for the purpose of pursuing criminals, removing
vagrants and preventing disturbances of the peace. Arrests may be made on

the premises, it being understood, however, that under no circumstances shell
an arrest of a United Nations officlal be made on the premises (or for an act
which has occurred on the premises), without the prior consent of the
Secretary-General, and in all cases where an arrest has been made of other
persons, the Secretary-General will be notified as soon as possible.

2. If and when a disaster occurs, the Secretary-General will welcome the
immediate entrance of the competent authorities in the Headquarters district
for assistance in disaster relief. It is, however, requested that when 1t
is felt appropriate for an investigatlion to be made of such a disaster, that
the Secretary-General be immediately notified so that he may be associated
through a representative with such investigation ab_initio.

3. The Secretary-General is further prepared to glve a general consent to
municipal authorities to enter the Headquarters district in order to enable
them to verify that precautions prescribed by local laws and regulations
concerning public safety are being taken. The Secretary-General has the
honour to request, however, that ony information in regard to violation of
such regulations shall be communicated to him as soon as possible 1n order
that he may direct that the appropriate steps be taken.ee."

The arrangements outlined went into effect upon notification from the United States
Representative.

4L6. Since the occupation of its present Headquarters the Unlted Nations has
assumed responsibility for the maintenance of security and general police functions
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there through its own security staff. On comparatively rare occesions New York
City police have been invited to enter the building, following the commission of
acts of violence or other wrongioing. When Heads of State or other distinguished
Persons visit the United Nationws, United States wolice have been permitted to
enter; not in order to perform police duties but in order that there shall be no
gap in 1iaiscn botween the protection provided by thenm and that provided by the
United Nations. Responsibility thus remains with the United Nations.

LT7. A broader problem arose in 1952~53 in coanexion with the investigations
conducted by tne United States of its nationals on the staff. As part of those
investigetions, the United States authorities, acting under a Presidential Executive
Order, sought the finger-printc of staff members of United States nationality and
required them to complete a questionnaire; the staff members concerned were also
interviewed by United States officials. The Secretary-General permitted the
finger-printing to be conducted in the United Nations bullding, the distribution

of the questionnsire to be made by the Secretariat officlals, and the interviews

to be conducted in the offices of staff members. The Secretaiy-General defended

his action in a statement made to the General Assembly at its L13th plenary meeting
during its seventh session, chiefly on the grounds that the authorization given the
United Statec officials was for limited purpose only and that the convenience and
morale of the staff vequired that the matter be handled as expeditiously as possible.
48. In the course of the discussion which followed the Secretary-General's
statement the view was expressed that the convenience of the staff was not a valid
ground for a procedure not in keeping with the international character of the
Secretariast. It was said to be inconsistent with respect for thet international
character for a host State to request and for the Secretary-General to permit the
use of premizes and facllities of the Organlzation to enforce the internal laws

and regulations of that State. In reply to these comments, at the Assembly's

421st plehary meeting the Secretary-General relterated the reasons he had previously
given and cited precedents in support of his action as follows:

"It has happened in the past, when the interests of the United Nations have
required it, that national police and other officials have been admitted to

5/ See Repertory of Practlce.of United Nations Organs, vol. V. pp. 209-210,
from which the following account is taken.
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United Nations premicses. This was not the first time, and I think we have
some of them here today too. At the first part of the first session in
London, British security police were admitted to Church House for the
purpose of protection, snd French police were invited and admitted to *he
Palais de Chaillot during the tnird and sixth sessions of the Assembly in
Paris, toin frr sceurity andé for invectigative reasons. Any Secretary-General
must have scme latitude or diccretion in specific circumstances to admit
national officials %c Urited Nea-lons premises when he believes that the
interests or the Urited Natloas requires it."

LS. In 196). a United Kations appioyee was arrested outside the Headquarters
district and indictel Tor Jirceny cramitted within United Nations Headquarters.
The Office of Legil AfTairs inforwed the Judge trying the case that the United
Nations had no regulatica in the field of criminal law and,accordingly, had no
objection under Sections T and 8 of the Headquarters Agreement to the case being
determined sccording to the local law. When the case was brought before the
Court of General Sessions, New York Countyé/ the defendant objected to the
proceeding on the ground that the Court lacked jurisdiction in view of his
position as a United Nations employee and the fact that the alleged crime had
taken place on United Nations premises. The Court found the defendant guilty.
The Judge referred to Section 7 (b) of the Internaticnal Organizations Immunities
Act, under which immunity frcm suit and legal process was granted to United
Nations officials only in respect of acts performed in their officiel capacity.
After examining the defendant'!s claim based on Sections 8 and 9 of the
Headquarters Agreement, the Judge stated:

"Accordingly, it wculd appear from this agreement that the local law
shall have jurisdiction over any acts done or transactions taking place
within the Headquarters District which are in violation of such laws and
the courts of the appropriate American authorities shall have jurisdiction
to try and determine issues between the parties. However, such Federal,

State or local laws shall, of course, not be inconsistent with any
regulation that has been authorized by the United Nationms...

For the Court to recognize the existence of a general and unrestricted
immunity over suits or transactions, as proposed by defendant, would be
to establish a large preferred class of people within our borders who would
be immune to punishment inasmuch as the United Nations has no tribunal for
the control and punishment of defendants among its personnel. It can at

§/ People of the State of New York v. Nicholas Coumatos, 19 January 1962,
52k N.Y.S. 2d. 507, Gen. Sess., 22k N.Y.S. 24 504. See also Section 23 (b)
below.
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best expel or eject them from the Headquarters District and such persons
would escape trial and punishment completely. Such a blanket immunity is
contrary to our sense of justice and cannot be supported by any reference to
the United Nations Charter; Acts of Congress or executive orders of the
President.”

50. The defendant also argued, on the basis of Article III, Section 9 (a) of

the Headquarters Agreement, thn* even if he was no immune frcm legal process,
the United Nations- had to give its consent prior to the indictment and, since

its consent was obtained after the indictment, such consent had no effect. The
Court held that that section of the Headquarters Agreemen®t was not applicable in
the case since the defendant had been arrested cutside the United Nations
Headquarters.

5L. The arrangements made in respect of United Nations Headquarters in New York
are more elaborate than those made elsewhere. In Geneva the exercise of police
functions appears to have been raised in recent years only in relation to traffic
accidents occurring within United Nations grounds. In 1959 it was suggested that
in the event of such cccidents any immunity of the person or persons involved
should be waived and the ccmpetent Swiss authorities allowed to enter the grounds
in order to conduct the customary inquiry and report. Whilst there appeared
little difficulty in permitting the Swiss authorities to enter the grounds, the
different procedures applicable for the waiver of the various parties which might
be involved (e.g., United Nations officials with and without diplcmetic immunity,
officials of the various specialized agencies with and without diplcmatic
immunity , the representatives of Member States, members of the governing bodies
of various internatiogal organizations) effectively prevented any simple
edministrative procedure Jrow being adopted.

5. At offices away from New York and Geneva the problems have been generally
smailer in scale. In 1956 ECAFE raised a number of gquestions as to the exercise
of police functions in the ECAFE premises in Bangkok. The Office of Legal Affairs
advised that the matter was regulated by the General Convention, to which
Thailand was a party, and by the ECAFE Agreement which the Covernment was applying
pending formal ratification. The Office of Legal Affairs stated that it would be
proper to allow the local police to make an investigation within ECAFE premises
in the event of the possible theft of property on the premises, whether belonging

to ECAFE or to staff members. The only restrictions were that the entry of police
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must be authorized by the Executi-re Secretary and that the provision of information
by the Executive Secrebtary and thst the provision of information by staff members
should not extend to suppiying information of their official functions or of
official knowledge uoht alreacy having a public character, unless the Executive
Secretery had first obtained permission for an appropriate waiver from the

Secretary-General.

53. Tt may be not2d *that the ECAFE Agreement (which has now been ratified)

includes itae folliowing provisions:

"Section b {a). Jfficers o officials of the Government, whether

administrative, judicicl, military or police ghall not enter the working

site to perform any official duties therein except with the consent of
-and under conditions agiecd to by the Executive Secretary;

(b) Withowt prejudice to the provisions of Article VIII, the ECAFE shall
prevent the working site from being used as a refuge by perscns who are
avoiding arrest under any law of Thailand, or who are required by the
Government for extradition to another country, or who are endeavouring

to avoid service of legal process cr a judicial proceeding;

Section 5 (a). The appropriate Thai authorities shall exercise due
diligence to ensure that the tranquility of the working site is not
disturbed by the unauthorized entry of groups of perscns frcm outside or
by disturbances in its immediate vicinity, and shall cause to be provided

on the boundaries of the working site such police protection as is
required for these purposes;

(a) If so requested by the Executive Secretary, the appropriate Thel
authorities shall provide a sufficient number of police for the preservation
of law and order -in the working site, and for the removal therefrom of
persons as requested under the authority of the ECAFE.

Sections 3 and 4 of the ZCA Agreement provide for similar arrangements vis-2-vis
the Ethiopian authcrities.

(iv) Service of legel process within United Nations premises

54, Service of legal process within United Nations premises, whether directed
to the Organizatibn itéelf or tc an individual, constitutes a breach of the
obligation to respect the inviolability of United Nations premises. In
Section 9 (a) of the Headquarters Agreement it is expressly stated that:
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"The service of legal process, includin
may take place within the headquarters
and under conditions approved by the Se

g.the.seizure of private property,
district only with the consent of
cretary-General;"

55. The United Nations has consistently refused to accept the service of legal
process within its premises and, where attempts have been made
the process con the floor), it has

(e.g. by leaving
returned the process to the local authorities.
It may be noted that in the case of service of process upon the Organization,
or upon an official who is protected by reason of his official position, there
is, in effect, a double immunity, namely in respect of the place of service and
in respect of the Organizaticn itself or the person concerned. In the case where
process is served, or attempted to be served, cn a person who ddes not enjoy
immunity in respect of the matter in question, only the first immunity applies
(i.e., in respect of the place of service) so as to render the service of legal
process without effect. Wnere it appears that the matter involved a purely
private transaction of an official, the United Hations has on occasions givén
information as to the home address of the person concerned.
56. A special exception to this principle was made in the case of the branch
of the Chemical Bank and Trust Co. operating in the Headquarters District. In
a letter to the Bank dated 29 December 1949, the Secretary-General referred to the
legality of service of legal process against accounts maintained by the Bank at
its branch within the Headquarters District, and continued:
"In purcvance to the authority vested in me under Section 9'(a) [1/]
consent is hereby given to the service of legal process against all ith
accounts maintained by the above-referred to branches of your -BankUw:'Lt 3
the exception of such of these accounts as are 1in tl.ue name 9f the Uni ; stion
Nations itself, or as are in the name of any other international organni
within the mezning of" Public Law 291, or are in ‘t:he name.of‘ioGogezﬁlse »
or are in the name of any individual falling within Section L7 o © are
Convention of the Privileges and Immunities of the United Nations, o

‘ s A%t Auig 4 titled to the
in the neme of any other individual or other entity en -
privileges and immunities, exemptions and facilities accorded to diplomatic

envoys under international law."

: i sent
5. The United Nations reserved the right to anend the terms of this con

gt any time or to withdraw it entirely, upon writte . :
‘ the proper functioning of the

sted the Bank to arrange to

n notice, if it considers

the consequences were impairing, or might impair,

Organization. The United Nations subsequently reque

: : i i espect of the
receive service of any legal process which might be issued 1in Tesp

. d.stric'tc
scesunts concerned at an office outside the Headguarters i

e —————

Z/ Sc. of the Headquarters Agreement.
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1C. Immunity of United Nations property and assets from search and from any
other form of interference

58. As provided in Section 3 of the Genersl Convention,

"The property and assets of the Uaited Nations, wherever located and by
whomsocever held, shall be inmune from search, requisition, confiscation,
expropriation and eny other form of interference, whother by executive,
administraticon, judicial or legislative action."
59. As regards *the meaning of the word “"search", the United Nations has
interpreted this to include immunisy frem any actual inspection by national
authorities and immunity srae verification of whe contents of United Nations
property. Tine, in the cace of Uriced Nations food or other supplies, for
example, contained in sacks, envelopes or other containers, in the opinion of
the United Nations “ts official statement of what the contents are should be
accepted by national authorities; any search of the containers would be in
violation of Section 3. Similarly, in the case of a United Nations means of
transport (car or lerry, plane, railway truck, etc.) an official statement by
the United Nations as to the contents should be accepted, without unauthorized
inspection (e.g., by opening the trurk of a car).
60. Amongst other forms of govermnmental action which the United Nations has
considered in contravention of Section 3 of the General Convention, it may be
noted that in 1959 the United Nations protested %o the Government of a Member
State after it has devalued certain large dencmination bank notes to one tenth
of their former vulue. The notes, whether held by the United Nations itself or
by specialized agencies or by technical assistance perscnnel, had been supplied
by the Government as part of its contribution to the local costs of technical
assistance. It was declared by the United Nations that in these circumstances
the devaluation, cs it applied to the United Nations, amounted to a "eonfiscation”
falling within Section 3 of the General Convention and Section 5 of the
specialized agencies Convention.l/
61. The interpretation of the phrase relating to immunity "from..... any other
form of interference" hes been considered in a number of contexts. On occasion

it has teen pcinted cut in correspondence that unusually burdenscme requirements

1/ See section 13 below.



A/CN.}%/1..118/Add.1
English =~ =
Page 85

in respect of the documents needed for customs purposes might constitute
interference. More direct forms of interference have also occurred. In 1952,
for example, a United Nations plane was impounded at an airport by being refused
clearance to take off. The United Nations informed the authorities of the State
concerned that the incident, which it was presumed must have resulted from a
misunderstanding, did not accord with Sectian 3 of the General Conventicon. It
was also stated that if the impounding of the aircraft was for the purpose of
enforcing payments of fees (which were in dispute), it was also cohtrary to the
intent of Section 2 regarding the immunity of the United Nations from any measure
of execution. In addition the refusal to grant clearance was inconsistent with
the tenor of Sections 25 and 26 which provided for facilities for speedy travel
for persons on United Nations business. Finally, since the refusal resulted in
a delay for a senior official while he was travelling on official business, the
matter was sufficiently important to be covered by Articlg 105 of the Charter.
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11. United Nations name, emblem and flag

(a) United Nations name and emblem

62. At its first session in 1946 the General Assembly adopted resolution 92 (I)
relating to the official seal and emblem of the United Nations.

"The General Assembly,

1. Recognizes that it is desirable to approve a distinctive emblem
of the United Nations and to authorize its use for the official seal of the
Organization;

Resolves therefore that the design reproduced below 1:1;7'shall be
the emblem crd distinctive sign of the United Naticns and shall be used for
the official seal of the Organization.

2. Considers that it is necessary to protect the name of the
Organization, and its distinctive emblem and official seal;

Recarmends therefore:

(a) That Members of the United Nations shoculd take such legislative
or other appropriate measures as are necessary to prevent the use, without
authorization by the Secretary-General of the United Nations, and in
particular for commercial purposes by means of trade marks or commercial
labels, of the emblem, the official seal and the neme of the United Nations,
and of abbreviatiocns of that name through the use of its initial letters;

(b) That the prohibition should take effect as soon as practicable
but in any event not later than the expiration of two years from the
adoption of this resolution by the General Assembly;

(¢) That each Member of the United Nations, pending the putting
into effect within its territory of any such prohibition should use its
best endeavours to prevent any use, without authorization by the Secretary-
General of the United Netions of the emblem, name, or initials of the
United Naticns, and in particular for commercial purposes by means of
trade marks or commercial labels.”

63. After cases had been brought to the notice of the Secretary-General of the
unauthorized use of the emblem and name of the United Nations, the following

letter was sent to all Member .States.

1/ The official seal and emblem were reproduced at the end of the text of
the resolution.
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"h July 1947
"Sir,

I have the honour to inform you that caSes have been brought: to
the notice of the Secretary-General of the use. without his authorization
of the emblem and the name of the United Nations, both in its full and in
its abbreviated form, by private persons and commercisl ‘organizations in
different cduntries, contrary to the recommendaticns contained in
Resolution 92 (I) which was adopted by the General Assembly on
7 December 1946. Many of the violations which I have in mind are
-particularly flagrant in view of the fact that the emblem and name of.
the United Nations have been used for commercial purposes, against which
abuse the resolution of the General Assembly was particularly directed.

The adoption of this resolution by the General Assembly was a
clear indication that the Members of the United Nations considered it
highly undesirable for the United Nations to be connected in any way with
private commercial enterprise. To prevent abuses the resolution
recommended that the Members of the United Nations should take such
legislative or other appropriate measures as might be necessary to protect
the emblem, official seal and name of the United Nations, and that pending
the taking of such legislative or other appropriate measures, each Member
should use its best endeavours to prevent any use, without authorization
by the Secretary-General of the emblem, official seal and name of the
United Nations.

I have, therefore, the honour to request you to be so good as to
direct the attention of the appropriate authority of your Government to
this recommendation and to inform the Secretary-General in due course of
such provisional measures as your Government has been able to take to
protect the interests of the United Nations-in this matter.

) * I have the honour to be,

Sir,
Your obedient Servant,

Adrian Pelt
Acting Secretary-General."

A number of Member States have adopted legislative enactments protecting

the use of the United Nations name and emblem, in accordance with this request

and in furtherance of resolution 92 (I). In the case of People v. Wright-

1/

Court of Special Sessions of the City of New York, New York County,
22 April 1958, 12 Misc. 24 961, 173 N.Y.S. 2d 160.
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the defendant was charged with a violation of Section 964 -a of the Penal Law
of the State of New York, in that he,

65.

"without express authority from the Secretary-General of the United Nations,
and with the intent to deceive and mislead the public, unlawfully did essume,
adopt and use the name of the United Nations, and abbreviation thereof, and
simulation thereof which might deceive and mislead the public as to the
true identity of the said defendant, and as to the official connection of
the said defendant with the United Nations."

The defendant socught to dismiss the charge on the ground that the Section

was unconstitutiocnal. The Court held that the motion to dismiss the action

should be disallowed. The statute concerned was valid under United States law

without Congressional authorization and did not constitute a denial cf due

process or of the equal protection of law. Furthermore the fact that the

Secretary~General was alone authorized to grant permission to use the neme

"United Nations" was not an improper delegation by the New York Legislature of
its own legislative powers.

(v)
66.

United Nations flag

The United Nations flag code, as amended by the Secretary-General on

11 November 1952, is reprocduced below:

"Whereas by Resolution 167 (II) of 20 October 1947 the General Assembly
decided that the flag of the United Nations should be the official emblem
adopted by the General Assembly in Resolution 92 (I) of 7 December 1946,
centred on a United Nations blue background, and authorized the Secretary-
General to adopt a Flag Code, having in mind the desirability of a regulated
use of the flag and the protection of its dignity;

Whereas under this authority a Flag Code was issued by the Secretary-
General on 19 December 1947; and

Whereas it has become desirable to amend this Flag Code to perm%t
display of the United Nations Flag by organizations and persons desiring
to demonstrate their wupport of the United Nations;

The Secretary-General, by virtue of the authority vested in him,

hereby rescinds the Flag Code of 19 December 1947 and adopts the follovwing
Flag Code:

1. Design of Flag

The flag of the United Nations shall be the official emblem of the
United Nations, centred on a United Nations blue background. Such emblem
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shall appear in white on both sides of the flag except when otherwise
prescribed by regulation. The flag shall be made in such sizes as may from
time to time be prescribed by regulation.

2. Dignity of Flag

"The flag shall not be subjected to any indignity.

3. Flag Protocol

(1) The flag of the United Nations shall not be subordinated to any
other flag.

(2) The manner in which the flag of the United Nations may be flown,
in relation to any other flag, shall be prescribed by regulation.

. Use of Flag by the United Nations and Specialized Agencies of the
United Nations

(1) The flag shall be flown

(a) From all buildings, offices and other property occupied by the
United Nations.

(b) From any officiasl residence when such residence has been so
designated by regulastion.

(2) The flag shall be used by any unit acting on behalf of the
Uriited Nations such as any committee or Commission or other entity
established by the United Nations, in such circumstances not covered in
this Code as may become necessary in the interests of the United Nations.

(3) The flag may be flown from all buildings, offices and other
property occupied by any Specialized Agency of the United Natioms.

5. Use of Flag Generally

"The flag may be used in accordance with this Flag Code by Governments,
organizations and individuals to demonstrate support of the United Nations
and to further its principles and purposes. The manner and circumstances
of display shall conform, insofar as appropriate, to the laws and customs
applicable to the display of the national flag of the country in which the

display is made.

6. Use of Flag in Military Operations

"The flag may be used in military operations only upon express
authorization to that effect by a competent organ of the United Nations.
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T. Prohibition

"The flag shall not be used in any manner inconsistent with this Code
or with any regulations made pursuant thereto. On no account shall the flag

or a replica thereof be used for ccmmercial purposes or in direct association
with an article of merchandise.

8. Mourning

The Secretary-General will prescribed by regulation or otherwise the
cases in which the flag shall be flown at half-mast as sign of mourning.

9. Manufacture and Sale of Flag

(l) The flag may be manufactured for sale only-upcn written consent
of the Secretary-General.

(2) Such consent shall be subject to the following conditians:

() The flag shall be sold at a price to be agreed upon with the
Secretary-General.

(b) It shall be the responsibility of the manufacturer to ensure thet
every purchaser of the flag is furnished with a copy of this Code as well as
a copy of any regulations issued pursuant thereto, and that each purchaser
is informed that his use of the flag is subject to the conditions contained
in this Code and in the regulations made pursuant thereto, and that each
purchaser is informed that his use of the flag is subject to the conditions
contained in this Code and in the regulations made pursuant thereto.

10. Violation

Any violation of this Flag Code may be punished in accordance with the
law of the country in which such violation take place.

11l. Regulations

(l) The Secretary-General may delegate his authority under this Code.

(2) The Secretary-General or his duly authorized representative is
the only person empowered to make regulations under this Code. Such
regulations may be made for the purposes indicated in this Code and generally
for the purpose of implementing or clarifying any provision of this Code
whenever the Secretary-General or his duly authorized representative
considers such implementation or clarification necessary.

Secretary-General."
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Regulations

67. The following is the text of the Regulations which came into effect on
1 January 1967, replacing the Regulations as amended by the Secretary-General
on 11 November 1952:

"I. DIMENSIONS OF FLAG

(1) In pursuance to article 1 of the Flag Code the proportions of
the United Nations Flag shall be:

(2) Hoist (width) of the United Nations Flag--2;
~ Fly (length) of the United Nations Flag--3;

or :
(b) Hoist (width) of the United Nations Flag--3,
Fly (length) of the United Naticns Flag--5;

or
(g) The same proportions as those of the national flag of any country
in which the United Nations Flag is flown;

(2) The emblem shall in all cases be one half of the hoist of the
United Nations Flag and entirely centered.

II. FLAG PROTOCOL

In pursuance to article 3 (2) of the United Nations Flag Code the
manner in which the United Nations Flag may be displayed is as follows:

1. General Provisions

(a) Under article 5 of the Flag Code the United Nations Flag may be
displayed or otherwise used in accordance with the Flag Code by Governments,
organizations and individuals to demonstrate support of the United Nations
and to further its principles and purposes;

(b) The United Nations Flag may be displayed alone or with one or more
other flags to demonstrate support of the United Nations and to further its
principles and purposes. The Secretary-General may, however, limit such
display to special occasions either generally or in particular areas. In
special circumstances he may restrict the display of the United Nati@@s Flag
to official use by United Nations organs and specialized agencies;

(c) When the United Nations Flag is displayed with one or more other
7 :gs, all flags so displayed should be displayed on the same level ‘and
ould be of approximately equal size;
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(d) On no account may any flag displayed with the United Nations Flag
be displayed on a higher level than the United Nations Flag and on no
account may any flag so displayed with the United Nations Flag be larger than
the United Nations Flag;

(e) The United Nations Flag may be displayed on either side of any
other flag without being deemed to be subordinated to any such flag within
the meaning of article 3 (1) of the United Nations Flag Code;

(f) The United Nations Flag should normally only be displayed on
buildings and on stationary flagstaffs from sunrise to supset. The
United Nations Flag may also be so displayed at night upon special
occasions;

(g) The Flag should never be used as drapery of any sort, never
festooned, drawn back, nor up, in folds, but always allowed to fall free.

2., Closed circle of flags

The United Nations Flag should in no case be made a part of a circle
of flags. In such a circle of flags, flags other than the United Nations
Flag should be displayed in the English alphabetical order of the countries
represented reading clockwise. The United Nations Flag itself should always
be displayed on the flagpole in the centre of the circle of flags or in
an appropriate adjoining area.

3. Line, cluster or semi-circle of flags

In line, cluster or semi-circle groupings all flags other than the
United Nations Flag shall be displayed in the English alphabetical order
of the countries represented starting from the left. The United Nations
Flag, in such cases, should either be displayed separately in an appropriate
area on in the centre of the line, cluster or semi-circle or, in cases where

two United Nations Flags are available, at both ends of the line, cluster
or semi-circle.

L, National flag of the country in which the display takes place

(a) The national flag of the country in which the display takes place

should appear in its normal position according to the English alphabetical
order;

(b) When the country in which the display takes place wishes to make
a special display of its national flag, such a special display can only be
made where the arrangement of the flags takes the form of a line, cluster
or semi-circle grouping, in which case the national flag of the country in
which the display is taking place should be displayed at each end of the line
of flags separated from the grouping by an interval of not less than one fifth
of the total length of the line.
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ITIT USE OF FLAG GENERALLY

_ (a) In accordance with article 5 of the United Nations Flag Code the
Unlﬁed Nations Flag may be used to demonstrate the support of the United
Nations and to further its principles and purposes;

(b) It is deemed especially appropriate that the United Nations Flag
should be displayed on the following occasions: '

(i) On all national and official holidays,
(ii) On United Nations Day, 24 October,

(iii) On the occasion of any official event, particularly in honour
of the United Nations,

(iv) On the occasion of any official event which might or is desired
to be related in some way to the United Nations.

IV. PROHIBITIONS

(a) In accordance with article 7 of the United Nations Flag Code on
no account shall the United Nations Flag or a replica thereof be used for
commercial purposes or in direct association with an article of merchandise;

(b) Notwithstanding anything to the contrary contained in
clause (a) of this section, neither the United Nations Flag nor any replica
thereof shall be stamped, printed, engraved or otherwise affixed on any
stationery, books, magazines, periodicals or other publications of any
nature whatsoever in a manner such a& could imply that any such stationery,
books, magazines, periocdicals or other publications were published by or
on behalf of the United Nations unless such is in fact the case or in =
manner such as has the effect of advertising a commercial product;

(c) Subject to the provisions of clauses (b) and (d) of this section
neither the United Nations Flag nor any replica thereof should be affixed
in any manner cn any article of any kind which is not strictly necessary to
the display of the United Nations Flag itself. Without restricting the
generality of the foregoing sentence the United Nations Flag should not be
reproduced on such articles as cushions, handkerchiefs and the like, nor
printed nor otherwise impressed on paper napkins or boxes, nor used as
any portion of a costume or athletic uniform or other clothing of any kind,
nor used on jewellery.

(d) Notwithstanding anything to the contrary contained in this section,
a replica of the United Nations Flag may be manufactured in the form of
a lapel button;

(e) No mark, insignia, letter, word, figure, design, picture or drawing
of any nature shall ever be placed upon or attached to the United Nations
Flag or placed upon any replica thereof.
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V.  MOURVING

{a) Upon the‘death of a Head of State or Head. of Government of & Member
State, the United Nations Flag will be.flown at half-mast at-United Nations
Headquarters, at the United Nations Office at Geneva and at United Nations
offices located in that Member State;

(b) On such occasicns, at Headquarters and at Geneva, the United Nations
Flag will be flown at halr-nasi- for one day immediately upon learning of the
death. If, however, ilags, have already been flying on that day they will

not normally be lowered, but will instead be flown at half-mast on the day
following the death;

(c) Should th. procedure in paragraph (b) above not be practicable due
to weather conditions or other reacons, the United Nations Flag may be
flown at half-mest on the dey ol *he funeral. Under cxceptional
circumstances it irsy be Tlown at half-rast on both the day of the death
and the day ol th=> funeral;

(d) United Liations offices obier than those covered by paragraph (a)
above, in the casc of the death of a national figure or a Head of State or
Head of Govermment o7 a Meaber State, will use their discretion, taking
into account the local practice, in consultation with the Protocol Office

of the Ministry of Yoreisa Affairs ani/or the Dean of the locally accredited
Diplomatic Corpc;

~ (e) The head of a sp2:ializcd agency is authorized by the Secretary-
General to lower the United laticns Flag flown by the agency to half-mast
in cases where he wishes to follow the official mourning .of the country in
which the office cf the agency is located. He may also lower the United

Nationé TFlag to half-nact on any cccasion when the specialized agency is in
official mourning;

(f£) The United Nuticas Flag may also be flown at half-mast on special
instructicns of the Sserctary-Gereral cn the death of a world leader who
has had a significant cornexion with the United Nations;

(g) The SecretarynGeneréi may in special circumstances declde that the
Adnited Nations Flag, wherever displayed, shall be flown at half-mast during
a period of official United Nations mourning;

(h) The UnZted Nations Flag when displayed at half-mast should first
be holsted to the peak for an instant and then lowered to the half-mast

position. The Flag shculd again be raised to the peak before it is lowered
for the day;

‘ (i) When the Unitzd Naticns Flag is flown at half-mast no other flag
will be displayed;
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(j) Crepe streamers may be affixed to flagstaffs flying the United
Nations Flag in a funeral procession only by order of the Secretary-General
of the United Nations;

(k) When the United Nations Flag is used to cover a casket, it should
not be lowered into the grave or allowed to touch the ground.

VI. MANUFACTURE OF UNITED NATIONS FLAG

In accordance with article 9 (2) (a) of the United Nations Flag Code
the Secretary-General hereby grants permission to sell the United Nations
Flag without reference to the Secretary-General as to the price to be
charged.

VII. ALPHABETICAL ORDER

Atteched is a schedule setting out the English alphabetical order of
the Members of the United Nations.

Secretary-General

Schedule of Member Nations in the English Alphabetical Order
(not reproduced)

NOTE: In the event of any provision contained in this
code or in any regulation made under this code being in
conflict with the laws of any State governing the use of
its national flag, said laws of any such State shall
prevail."

The use of the United Nations flag in connexion with the operation-of vessels

by the United Nations is considered in Section 3 (b) (ii) above.
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12. Inviolability of United Naticus archives and documents

68. As stated in Section 4 of the General Convention,

"The archives of the United Nations, and in general all documents belonging

to it or held by it shall be inviolable wherever located".
in the ECLA Agreement, which contains the same provisions, the term "archives"
is defined in Section i (9) as including,

“the records, corraspondence, documents, manuscripts, photographs,

cinematograph filis end sound recordings, belonging to or held by ECLA".
A similar definition of the term is given in Section 1 (g) of the ECA Agreement.
The United Naticons has interpreted Section 4 of the General Convention. as
necessarily implying the inviolability of information contained in archives and
documents as well as the actuzl archives and documents themselves.
69. Cuestions relating to the inviolability of United Nations documents have been
raised on several occasiocns in connexion with judicial proceedings against
United Hatiwns staff members. In March 1949 the United States police arrested
a member of the United Naticns Secretariat on charges of espionage. The Permanent
Representative of the Member State of which the staff member concerned was 8
national protested against this action on the ground that the official held the
rank of a third Secretary in the Ministry of Foreign Affairs of his country and
thet his diplcmatic immunity continued even after his appointment by the Uni ted
Nations. In addition, the Permanent Representative alleged that material from
United Nations files had been made known to officials of the Federal Bureau of
Investigatioa. The Secretary-General replied stating that information
regarding the status of the official hed beer made known solely to his attorngY-

1
T70. A scmewhat different aspect arose in the case of Keeney v. United States,

where the defendant was prosecuted for a contempt of Congress following:. her
refusal to answer, when testifying before a Senate Sub-Committee, the question
whether anyone in the State Department had aided her in obtaining employment
with the United Nations. The main issue in the case turned on whether the
defendant, as a former employee of the United Nations, was herself privileged
from answering the question. The District Court held that her motion of privilege

should be denied. The Court of Appeals reversed the conviction and granted a new

———————

1/ District Court, District of Columbia, 17 March 1953, 111 F. Supp. 223 and
Court of Arpecals, District of Columbia Circuit, 26 August 1954, 218 F
2d 843. /
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trial on the ground that the answer sought by the Sub—Committee, in so far as it
depehdéd upon data in United Nations files or upon information derived from those
files, was réndered privileged by the Charter and the staff rules and could not
legally be revealed by an official: One of the Judges of the Court stated that
the question -posed,
“"related to 'unpublished information®. The United Nations does not tell the -
world what recommendations underlie appointments of staff members. The
United Nations Administrative Manual even defines unpublished information
to include the appointment.... 1057 or any other confidential information
concerning a staff member. I think it plain that staff members would not
have such unpublished and confidential information unless it had been made
known to them by reason of their official position". :
TLl. The latter guotation was frcm Staff Rule 7 of the United Nations (now
Staff regulation 1.5), requiring staff members not to coammunicate unpublished
information, "except in the course of their duties or by authorization of the
Secretary-General™. It was also stated that the privilege of non-disclosure
as it applied to officials was "necessary for the independent exercise of their
functions in connexion with the Organization".
72. As an instance where information was supplied, not amounting to access to
United Nations files, reference may be made to a case which arose in 1956, A
person who had previously held a United Nations short-term appointment submitted
a claim to the United States authorities for unemployment insurance benefits.
There was some questicn as to whether or aot there was an overlap between the
periocd of her employment by the United Nations and that for which the claim was
being made. The United Nations informed the United States Department of Labour
that though it wculd not grant access to United Nations files .or permit the
production and delivery of the entire personnel file, it wculd be prepared in the
circumstances to produce its record of the employment of the person concerned,

together with a brief qualified testimony necessary to explain it.
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13.
T3,

Immunity from currency controls

The basic provisions of the General Convention are as follows:

"Secticn 5. Without being restricted by financial controls, regulations
or moratoria of any kind,

() The United Nations may hold funds, gold or currency of any kind and
operate accounts in any currency;

(b) the United Nations shall be free to transfer its funds, gold or
currency from one country to another or within any other country and
to convert any currency held by it into any currency.

Section 6. In exercising its rights under Section 5 above, the United
Nations shall pay due regard to any representation made by the Government

of any Member in so far as it is considered that effect can be given to “
such representations without detriment to the interests of the United Nations.

1
Similar articles are contained in a number of other instruments.—/

Th.

Problems have arisen invelving the interpretation of these provisions in

various spheres of United Nations activities. One issue has concerned the payment

by a Member State of contributions in a particular currency or the requirement

that all goods purchased in that country should be paid for in a specified

currency. In 1950, following discussion in the Administrative Committee on

Co-ordination, the Office of Legal Affairs gave an opinion to the administrative

and financlal services of the Secretariat regarding some of the matters raised.

The opinion considered in particular

"... the application of the Convention on the Privileges and Immunities

of the United Nations should a government, whose regulations provide that
all goods exported must be paid for in dollars, require that these
regulations be applied to purchase made by the United Nations.

In relation to the subject of maximum utilization of soft currencies
and the methods for collecting and disbursing soft currencies, it appears
that the Consultative Ccmmittee on Administrative Questions had reccommended
to the ACC that the plan for the soft currencies to be collected by
irnternational organizations to be practicable, should be limited to a few
currencies, the contributing governments to agree to the convertibility of
such currencies into their own soft currencies within a given area.

Section 4 of the Agreement with Switzerland, Section 1 of the ECAFE

Agreement and Section 11 (a) (i), ECLA Agreement.
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The relevant clauses of the Convention on the Privileges and
Immunities of the United Nations are Sections 5 and 6 of Article II on
Property, Funds ‘and Assets, which read as follows: (the Sections are
then cited).

The equivalent provisions of the Convention on the Privileges arnd
TImmunities ‘of the Specialized Agencies, Section 7 and.8 in Article- III,
contalns s1m11ar language, substituting the term 'specialized agencies'
whére 'United Nations' appears above, and requiring due regard to the
representations of any State party to the Specialized Agencies Convention.

‘These provisions unguestionably establish the basic privilege of the
United Natious, or of any appropriate specialized agency, to transfer soft
currency in which eollections are made into a country within_theiérea
chosen for the use nf that currency, and tc operate a bank account in that
soft currency regardlass of whether it is the currency of the country in
which the account is overated. These provisions also, of course; safeguard
the ability t6 withdr avw the selected soft currency frcm the: icountry ‘in
which the account is uperated unrestricted by financial controls or
regulations, in the form in which it was transferred into that country.

It naturally follows frcm the purposes of each of the two Conventions
that a given government is strictly obligated to recognize these privileges
only if it has acceded to the Unlted Nations Convention or has agreed to
apply 'to any given spe01allzed agency .the Specialized Agencies Convention.
Nevertheless, the provisions of the Convention on the Privileges:and
Immunities of the United Naticns would be entitled to great-weight in a
negotiation with 'a Member Govermment which had not yet acceded thereto,
since the General Assembly in its Resolution No. 93 (I) ‘has reccmmended
that Members, pending their accession to the Convention, should follow,
so far as possible, the provisions of the Convention in their relations
with the United Nations.

It is clear, however, that the binding effect of the Conventions is
in no sense a prerequisite to a negotiation which is in any case to take
place, since the recommendations of the Consultative Committee on
Administrative Questions contemplated a definite agreement on the
convertibility of the currencies' to be selected, this agreement to be
concluded between the governments and the Secretarvaeneral acting also
on behalf of all the agencies. It is perfectly open’'to the Secretary-General
to obtain from governments (in exchange for the benefits they would derive
from soft currency contributions) their ccnsent to currency convertibility
quite apart from the termms of either Convention. Nevertheless, it is the
opinion of the Legal Department that reference to the Convention can
effectively be made during.the negotiations in order to establish that
a given government would in any case already be expected to recognize the
convertibility and transferability of currencies, either by reason of +he
Conventions or by reason of the General Assembly's recommendation.
Accordingly, so much of the prospective negotiations as concern the operation
of bank accounts could be treated as merely an administrative arrangement to
give effect to the broad legal obligations already established by the
Conventions.
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There is one proviso, as a consequence of Section 6 of the United
Nations Convention and Section 7 of the Specialized Agencies Convention.
Although the authority to transfer accounts and convert currencies would
for the most part be unqualified as between equally soft currencies within

a given area, it would be necessary to pay due regard to any representations
made by a government if a right exercised under the convertibility clause
of the Conventions were likely to have a substantially adverse effect on
that government's balance of payments. But since the recommended
negotiations would in the first place have as their very purpose the
easing of such problems by the use of soft currencies, and since
the negotiations themselves would constitute the appropriate channel for
any governmental representations as contemplated by the Conventions, it
may be assumed that this proviso is not a practical limitation on efforts
to establish convertibility.The fact that a so-called 'soft' currency i one
country within a given area is not necessarily soft in another country
within that area would merely be a factor to which due regard would have
to be paid in the course of the negotiations, and would not in jtself

alter the basic obligation established by the convertibility in the
Convention.

Finally, in view of the proviso in the Conventions as to government
representations, it is natural that the convertibility clause should never
have been considered tantamount to an authorization to convert unlimited
soft currency holdings into dollars. This should not, however, prevent
the adoption by the negotiators, should it prove desirable, of a clause

" designed to retain a residual right to convert into dollars portions of
soft currency accounts which for special reasons might prove not to be
utilisable. That is, dollar conversion might at least be possible up
to the total amounts for which the converting government would in any

case be liable for its regular contributions were the soft currency plan
not to be adopted.

You have then raised the further question as to the force of the
Convention on the Privileges and Immunities of the United Nations should
a government apply to United Nations purchases its regulations requiring
exported goods to be paid for in dollars. This subject is not covered
by express language in any section of the Convention, but it would be
difficult to conclude that the Convention did not protect the essential
privilege of the United Nations to make purchases of goods against local
currency, even where such a purchase might by legal definition constitute
a dollar export. The capacity of the Organization to acquire any form of
movable property is fixed by Section 1; by Section 3 its property and
assets wherever located are immune from any form of interference, whether
ty executive, administrative, judicial or legislative action. And
Section 7 then makes the United Nations assets and other property exempt
from prohibitions and restrictions on exports in respect of articles for
its official use. As these sections, read together, clearly uuthorize
procurement followed by export, it could hardly be thought reasonable for
regulations of the type under reference to create any absolute obstacle
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to this form of procurement. Moreover, since by Section 5 the currency -

‘itself, with which goods might be procured, would be convertible into

‘any other currency - subject only to any governmental representations

under Section 6 to which effect can be given 'without detriment to the

interests of the United Nations' - it is only logical that it should be

open to the United Nations to attain the identical result - no doubt

subject to the same regard for representations by the government concerned -

in the form of goods rather than in currency."
75. Although the arrangements envisaged in this memorandum have been generally
observed, individual countries have on occasions interfered with the exercise
by the United Nations of its freedom to transfer currencies and to make payments
in furtherance of particular programmes undertaken by the Organization. The
most serious difficulties which arose were in respect of activities undertaken
under the Expanded Programme of Technical Assistance in a Member State follow1ng‘
a number of financial decisions taken by the Govermment concerned in 1959. The
Government sought to impose a 20 per cent tax on foreign exchenge transactions
made by the Technical Assistance Board, introduced a new exchange rate, froze
bank deposits, and reduced the value of large denomination bank notes. The -
Executive Chairman of the Technical Assistance Board protested to the Government -
regarding the application of these measures to the Technical Assistance programme.
He pointed out the United States dollars used to buy local currency were not
the product of a sale of goods or service but were part of the contributions of
other Governments participating in the Expanded Programme. Moreover, once local
currency had been purchased with dollars, it was not transferred out of the
country. Application of the new exchange rate would reduce the value of the
technical assistance services which could be provided. The Government was
therefore requested to exempt technicel assistance funds and transactions from
the new regulations and to free the bank deposits held by the United Nations and
the specialized agencies, in accordance with Section 5 of the General Convention
and Section 7 of the Specialized Agencies Convention. The action of the
Government in reducing the value of large-denomination bank notes to one-tenth
of their respective face values was described as amounting to an outright
confiscation of the property and assets of the United Nations and the specialized
agencies, in contravention of Section 3 of the General Conventiun and Section 5 of
the Specialized Agencies Convention. It was pointed out in this connexion that
under the Technical Assistance Agreement which the Government had concluded earlier,

‘the Government had undertaken to meet certain costs, including that for the
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provision of local personnel services and 50 per cent of the « ily subsistenye
allowances of the technical assistance experts. These contribut.ons were made by
the Government in local currency and all large-denomination notes held, either by
the Organizations or by their employees, were derived from these payments. It was
suggested that it could scarcely have been the Government's intention to make or
to apply its regulations in such a manner as to contribute its currency at one
value and then to reduce the purchasing power by 90 per cent.

76. Following this correspondence arrangements were made by the Government to
exempt the United Nations from the regulations which had been introduced. In 1961,
when the Government introduced a new exchange rate for tourists, the United Nations
pointed out that this rate was also applicable, under the terms of the pertinent
Technical Assistance Agreement, to the United Nations and its officials. The
Government eventually agreed to grant this exchange rate to the United Nations in
respect of the technical assistance programme conducted in the country concerned.
77. Besides enjoying immunity from currency controls as regards sums it has
received, it may be noted that the United Nations may also determine the currency
in which its contributions are to be paid.

78. Under the Financial Regulations and Rules of the United Nations, adopted by
the General Assembly, the annual contributions of Member States may only be
assessed and paid in United States dollars, except to the extent that the General
Assembly.may authorize the Secretary-General to accept payment in other
currencies.g/ Certain States, however, have offered to make payments of their
shares of the appropriations for technical assistance, as provided for in part V

of the United Nations budget, in the equivalent amount of their national currencies
and not, as required under Regulation 5.5 and Rule 105.2 of the Pinancial
Regulations and Rules, in United States currency. Since the Secretary-General

has not so far been able to use these currencies, he has not credited the amounts

deposited in national currencies against the assessments of the States concerned.

The total amount involved is about $1.1 million a year.é/ |
2/ Regulation 5.5 and Rule 105.2, Financial Regulations and Rules of the United
Nations (ST/SGB/Financial Rules/l1).

3/ Report of the Ad Hoc Ccmmittee of Experts the Finances of the United Nations
and Specialized Agencies, A/6289, para. 38. See also the discussion
regarding inconvertible currencies in the Report of the Ad Hoc Committee
of Experts to Examine the Finances of the United Nations and the Specialized
Agencies, A/6289/Add.1, Annex V, pp. 1l-12.
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1k. Direct taxes

(a) Definition of direct taxes

79. Section T of the General Convention provides that:
"The United Nations, its assets, income and other property shall be:

a) Exempt from all direct taxes; it is understood, however,’ that
the United Nations will not claim exemption from taxes which
are, in fact, no more than charges for public utility
services".

80. The ECLA and ECAFE Agreements contain the same clause.l/ The Agreement

with Switzerland supplements the provision as follows:

"Section 5. The United Nations, its assets, income and other
property shall be:

a) Exempt from all direct and indirect taxes whether federal,
cantonal or communal. It is understocd, however, that the
United Nations will not claim exemption from taxes which are,
in fact, no more than charges for public utility services;

b) Exempt from the droit de timbre on coupons instituted by the
Federal Law of 25 June 1921, and from the impot anticipé
introduced by the Federal Council decree, 1 September 1943,
and supplemented by the Federal Council decree of
31 October 1944, The exemption shall be effected by the
repayment to the United Nations of the amount of tax levied
on its assets".

8l. In view of the fact that the General Convention was drawn up for uniform
application in all Member States of the United Nations, the meaning to be given
to the term "direct taxes" cannot depend on the particular meaning given to that
expression by the fiscal laws of a particular State. Thus, whilst the term

"direct" and "indirect" taxes are interpreted differently in the various national

1/ Section 10 (a), ECLA Agreement, Section 8 (a), ECAFE Agreement. See also
Section 9 of the ECAFE Agreement.

/...
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legal systems of Member States, according to the tax system or administration
adopted, the meaning to be given to those terms in relation to the application of
the General Convention must be found by reference to the nature of that instrument
and to the incidence of the tax in question, that is to say, according to the
party upon whom the burden of peyrent directly falls, Moreover, in interpreting
the Convention, the United Nations and its Members must be guided by the overlying
principles of the Charter, and in particular Article 105 thereof, which provides
that the Organization shall snjoy such privileges and immunifies as are necessary
for the fulfillment of its purposes. In accordance with that provision, no Member
State can hinder the working of the Organization or teke any measure which might
increase its financial or other burdens.g/ Under Article IV of the Convention,
therefore, the Organization is relieved of the burden.of all direct taxes, and

is to be granted the remission or return of indirect taxes where the amount
involved is important emough to make this administratively possible.

82. As regards the actual incidence of direct and indirect taxes, the Legal

Counsel summarized the position as follows in the course of a statement made to
the Fifth Committee in 1963.

"Now, as the Committee knows, the Convention is categorical in the matter
of direct taxes on the United Nations. Direct taxes may not be assessed
ageinst the United Nations, and no office of this Organization would have
authority to pay them. While I would be foolish to pretend that there could
.never have been a slip, in some office somewhere, the fact is that we are
simply not addressing ourselves to a serious practical problem if we worry
about payment of direct taxes in United Nations offices around the world.
Member States honour the Convention. Information Centres and other offices
are expected to consult Headquarters whenever they are in doubt as to whether
a given charge represents a tax against the Organization. Even in the
minority of Member States not yet bound by the Convention, we know of no
direct taxation of the United Nations. Indeed {even in the absence of
adherence to the Convention) we would firmly oppose it as clearly prohibited
by the well documented intent of the drafters of Article 105 of the Charter.

"Therefore, if we do not pay direct taxes, there remains only the
question of indirect taxes. Again, let me emphasize how limited is this
problem. For our immediate purposes, an indirect tax is one which is not
assessed directly against the purchaser but is paid by the manufacturer or

g/ See the opinion expressed at the United Nations Conference on International
Organization, San Francisco, 1945, quoted in paragraph 6 of the memorandum
cited in paragraph 95 below,
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vendor and then merely passed on to the purchaser as a part of the price to be
pald. I remind the Committee, therefore, that the Convention does not pretend
to accord to the Organization an outright exemption from such taxes. It
merely states, in its section 8, that ‘'when the United Nations is making
important purchases for official use of property on which such duties and
taxes have been charged or are chargeable, Members will, whenever possible,
make appropriate administrative arrangements for the remission or return of
the amount of duty or tax'. It follows that even this question can arise, in
any of our offices around the world, only when ar important purchase is being
made., I believe that relatively few important purchases are made by small
offices such as Information Centres - for the obvious reason that they have

no significant procurement function and that even if they did, reasons of
economy would militate in favour of concentrated purchases at other larger
and more central offices. Moreover, apart from Headquarters, the Governments
which are hosts to all of our regional offices and to our major operating
agencies are all either party to the Convention or have otherwise bound
themselves to a provision equivalent to the section 8 of the Conventlon which
I have just quoted.

"From this review, I must conclude - again leaving aside for the moment
the question of the situation at Headquarters - that I fail to see any
significant savings to be made by the Organizetion out of taxes, either direct
or indirect, payable at United Nations offices in general, and this for the
simple reason that we do not pay direct taxes and there are refund procedures
where we have made important purchases subject to indirect taxes.

"On earlier occasions, when this question was raised in the Committee,
it had been suggested that the Secretariat should undertake a study of the
application of taxes to the Organization anywhere in the world. Since it will
be evident, I am sure, from what I have said, that the only taxes payable are
by definition hidden taxes - those which are stated in the price of a
commodity - such a study would require a detailed review of the excise tax’
laws in all the host countries of the world, and that study would have to be
related to the particular types of purchases that mignt, in one year or
another, be made in any such territory in the world. Even this would not
provide us with definite information about the savings tc be made, because
we could not obtain remission of the taxes so found until we determined that
a specific purchase was ‘'important' within the interpretation of Section 8
of the Convention. For such an enterprise it is my own professional opinion
that we would have to employ expert consultants familiar with the laws and tax
systems in the many countries concerned. I have not the slightest doubt
that we would have to pay more by way of stipends to the experts than we could
save from the remittance of the few taxes which they might discover which
had escaped our notice. For again, I ask leave to repeat that such indirect
taxes, even when located, would not be subject to an exemption; we could claim
their refund, by special administratlve arrangements, only where the purchase
was substantial,



A/CN;h/L.118/Add.1
English
Page 106

83.

"Finally, I therefore return to what I have indicated in previous
exchanges-with the Fifth Committee, The more substantial problem arises
only in the United States of Americae - because it is host to the Headquarters,
because. significant procurement naturally takes place here, and because the
United States has not yet acceded to the Convention. Even here, however,

I must once more emphasize that basically we are not dealing with a question
of direct taxes. By federal statute the Organization is exempt from customs
duties and from income, social security, -transportation and other direct
taxes; by New York law it is exempted from taxation on real property, sales,
income and the like. As I have had occasion to mention to the Committee in
earlier sessions, the only significant financial impact results from the
absence in United States law of any equivalent of Section 8 of the
Convention or.of administrative procedures for the remission of substantisl
indirect excise taxes., These can affect a number of commodities which from
time to time are the object of United Nations procurement. Of course, when,
for example, typewriters, required for Headquarters, are less eXpensive
abroad - and even the United States excise tax cen contribute to making them
less expensive abroad - we import them. The purchase is then free of tax,
because, as I said, we are exempt from United States duties on imports.

"If the amount of United States excises in any given year is not usually
very considerable, the principle remains important. As I have previously
reported to the Committee, the Secretary-General has proposed to the United
States Government two main ways of providing relief. The preference of the
Organization must always be for the solution which is both the simpler one
and the one more completely in accord with the frequently expressed desires of
the General Assembly, I refer, of course, to accession by the United States
to the Convention. The alternative which we have suggested, however, based
on various United States precedents, involves a pumber of measures =
administrative in nature but not necessarily easy of application - which would
serve to put the Organization in a position not less favourable, as to excise
taxes, than the missions accredited to it. We know that each alternative has
received serious consideration by the United States Government, and we remain
hopeful. But there is & limit to what a Secretariat can accomplish in dealing
with a Member State, and I accordingly conclude by saying that we very much

appreciate the advice, interest and support which we receive from the Fifth
Committee." 3/

The summary ©f United Nations practice given below is subdivided under the

following heudings:

3/

Payment of taxes by the United Nations, Official Records of the General
Assembly, Eighteenth Session, Annexes, Agenda item 58, document A/C.5/1005.

For further detail as to the position in the Unit2d States see Section 17 (a)
below,
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(1) Stamp taxes
(ii) Transport taxes, including taxes on tickets
(1ii) Taxes on United Nations Financiel Assets
(iv) Taxes in respect of the occupatibn or construction of United Nations

premises,
(i) Stamp taxesi/

8k, The United Nations has distinguished, in this as in other connexions,
between governmental charges for services rendered and charges which are in the
nature of a tex. As a test whether a stemp affixed to a legal document
represents a tax or not, the United Nations has usuaily looked to see whether the
emount was nominal and related to a clerical function or whether it related to
the valuz of the document, or whether it was known that the government was in
fact using the particular requirement as a revenue-raising measure.

85. In 1951 the United Nations declined to pay a stamp tax on its lease of
premises for an Information Centre, the tax being computed on the amount of the
rent. The United Nations claim was accepted by(the local authorities. In 1953
the Legal Department requested the Minister for External Relstions of a Member
State to give effect, in accordance with Section 7 of the Conv§ntion, to the
exemption to which the United Nations Technical Assistance Operations bank account
wvas entitled, from the provisions of a tax on receipte, stamp tax on payment
orders, and tax on commissions. The request was granted. In 1954 a draft lease
for the premises of a United Nations subsidiary organ provided for payment by the
United Nations, as tenant, of registration fees in respect of the lease, stamp’
duties for copies thereof, and charges for delivery and consignment. United
Nations Headquarteis gave instructions for re-negotiation of the clause concerned
to eliminate whatever could be shown to irvolve an actual tax,

86. Several Governments, however, argued that stamp taxes were indirect taxes
and as such did not come within the purview of the Ceneral Convention. Extracts
from an exchange of correspondence in 1959 between the Legal Counsel and the
Permanert Representative of a Member State regarding this issue is given below;
the first extract is from the letter of the Legal Counsel.

e

ﬁ/ For stamp taxes in relation to United Nations financial assets, see
sub-section (a) (iii) below.
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" .. It is generally accepted that a direct tax is one that is assessed
against the person intended to pay it. An indirect tax is, on the other
hand, one that is demanded from one person in the expectation that he shall
indemnify himself at the expense of another. (See, for instance, Wharton's
Law Lexicon, 1lith edition, page 978.) One element indicative of an indirect
tax is that the tax forms part of the price to be paid. Such a tax is
referred to in Section 8 of the Convention, according to which the United
Nations *will not, as a general rule, claim exemption' but Member States
will, under certain conditions, ‘'make appropriate administrative
arrangements for the remission or return of the amount of tax or duty'. In
the case of the fiscal. stamp taxes here under consideration, the United
Nations is directly required to pay for the stamps and to affix them in
prescribed amounts to letters and forms required as a part of the procedure
of importation of supplies for its own use. The burden of the charges is
directly borne by the United Nations. There is no other party on whom the
tax could fall. Hence the fiscal stamp taxes are direct taxes within the

preview of Section 7 (a) of the Convention on the Privileges and Immunities
of the United Nations..."

87. The reply of the Government concerned included the following:

"...the recent theory in the distinction between the direct and indirect
taxes is that the direct tax is imposed upon assets or at least continual
sources such as property and profession; the performance of a profession,
or exercising of an artisanship constitutes the basic elements that could
be pursued by the Taxation Department, in other words direct tax is
imposed on the wealth itself, whether gailned or in the process of being
gained, for example taxes on capital including income tax and different
taxes on different incomes as the tax on profits, tax on non-commercial
profession (as taxes on labour), but the indirect taxes are not related to
quality or property or profession, that is to say not related to continual
elements but imposed on specific acts or uncontinuous or casual actions &8s
consumption or circulation, in other words the indirect taxes are imposed
on transaction and movements related to wealth in its movements and
utilization, for example, taxes on legal or material circulation, or taxes
on action as fees of trarsportation or juridical fees, fees of transfer of
property, fiscal stamps duties, taxes on consumer goods and custom duties.

"Hence the fiscal stamp taxes are indirect taxes, and therefore the
United Nations is subject to them."

The matter has remeined under discussion with the authorities of the Member State
in question.

88. A Member State which levied a substantial stamp tax on insurance policies,
rayable' by the purchaser at the time that the policy was issued, imposed this
tax on a United Nations subsidiary organ operating within its territory. By

1 January 1966, these texes had amounted to over $80,000 and were increasing &t
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the rate of approximately $14,000 a year. During discussions the Ministry of
Foreign Affairs took the position that the organ was not entitled under

Section 7 (a) of tﬁe‘General Convention to recovery of the money already paid, but
indicated that steps would be taken to relieve the organ in respect of future
payments. In the course of correspondence the United Nations dealt with an

argument raised regarding the meaning of the term "impSt direct" within the French

legal system, which was in force in the State in question.

"It is understood, however, that because the French text uses the term
'impGt direct’ which in the French legal system has a narrower meaning
than the term 'direct texes' in th= English text, it has been argued that
Section 7 (a) does not cover stamp taxes. The characterization given to &
tax in a particular municipal law system cannot be controlling in the
application of the provisions of the Convention on the Privileges and
Immunities of the United Nations which must be interpreted uniformly in
respect of.all Member States. Otherwise there would be inequality of
treatment between Members." : ’

The United Nations has been exempt from stamp duty on contracts and other official

documents in Switzerland.

(ii) Transport taxes, including taxes on tickets

89. The United Nations has consistently sought exemption from taxes of this
nature on the ground that they were direct taxes from which the Organization was
exempt, .

90. In l9h7 the United States Intefnal Revenue Service replied to an inquiry made
by the United Nations regarding the conditions under which the Revenue Service
recognized exemption from transportation tax. The operative portion of the reply

is given below.

", ..Inasmuch as the United Nations was designated in Executive Order 9698
es a public international organization entitled to enjoy the privileges,
exemptions and immunities conferred by the International Organization
Immunities Act, amounts paid on or after December 29, 1945, for the
transportation of prorerty to or from the United Nations are exempt from the
tax imposed by section 3475 of the Internal Revenue Code, as amended.
Accordingly, the designation of the ‘United Nations as consignor or as
consignee of the shipping papers is sufficient to establish the right of
exemption in those cases where property is shipped to or by the United
Nations., However, in any case where the shipment is made to or by an official
of the United Nations in connexion with i%s official business, and payment



AfCT /T 218/ ed. ]
Eaglish
Page 110

will be made by the United Nations through reimbursement of the official,
the shipping papers must chow by an appropriate reference that the shipment
i5 made on behalf of the United Nations and, therefore, exempt from the tax.
Ilo particular form has been prescribed for this purpose, and all that is
required is sufficient explanation of the transaction as will clearly show
its exempt character and justify the noncollection of tex by the carrier."
91. In 195k the lLegal Counsel wrote to the Ministry of Foreign Relations of
Argentina, ceeking excmptioa from & 10 psr cent tax on steamship passagc:
betreen Argentina end foreign ports. Following further correspondence, the
Covernment of argentina acceded to this request in Decree No, 9307 of
7 Septerber 1962,

92. A recuest made to the Goverrment of a Member State by the Secretary-General in
respect of o "surcherge" on tickets was denied on the ground that the additional
charge ercse from the fact that the foreign transportation companies operating in

the State concerred calculated the farzs in question according to a rate of
exchanze higher than the official rate. The United Nations did not therefore
purcve its claim. In the case of another Member State a travel tax was imposed on
transportation tickets purchased for United Nations officials of the nationality
in question, together with an exit permit fce. The United Nations protested,
poiating out that the fact that the persons involved were citizens could not
preveil as egainst the termc of the General Convention. The matter remains under
censideration.

3. The United Nations obtained exemption from airport terminal tax imposed on
several natiomal contingents flown from their home State for service with United
Nations forces on the ground that this fee was in the nature of a direct tax on
the Organizetion.

94, A Technical Assistance Poard Representative reported in 1962 that the
Government of the Member State in which he was stationed had required all‘Tephﬁical
Assistance Board personnel to pay tolles at booths which had been set dp on the roads
in that country. It was stated that the tolls were & means of raising.funds. -The
Office of Legal Affairs advised thet the United Nations was exempt from such tolls
as regerds its own vehicles and in respect of journeys on official business

undertaken by United ilations personnel.
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95. The United Nations also experienced certain difficulties in 196l in respect
of a tax on circulation which the tax authorities of a Member State sought to
impose on United Nations vehicles operating in that country. The Legal Counsel

wrote to the Permanent Representative as follows:

"l. We have the honour to bring to your urgent attention a question
concerning the exemption of the United Nations from the tax on circulation
with respeet to the official vehicles operated by the United Nations, in
connexion with operations of a United Nations organ in your country.

2. Under section 7 of the Conventidon on the Privileges and Immunities of
the United Nations, it 1z provided that 'The United Nations, its assets,
income and other property shall be: (a) exempt from all direct taxes'.

The aforementioned tax on circulation, insofar as it is directly imposed

on the United Nations is, within the meaning of the above-mentioned provision
of the Convention, a direct tax. This view, we are gratified to learn, has
also been supported by your Ministry of Foreign Affairs.

3. The United Nations organ has, however, been advised by the Customs
District Office that the Head Office of Taxes and Indirect Taxation maintains
that the tax on circulation (which applies to the circulation of vehicles -
on roads and public areas) was an indirect tax and that the United Nations
could not therefore be exempt from it. In view of this, the Customs Office
-has informed the United Nations organ that. it-should make payment cf the

tax as soon as possible and should notify customs of the details of paynment,
and has indicated that the import licenses would not be renewed and the
vehicles would be considered as operating illegally until the taxes are

paid.

4, We are deeply grateful for the intervention of the Foreign Ministry in
behalf of the United Nations in this matter. I should like to take this
opportunity to present in more detail the view of the Organization, and to
request your assistance in obtaining a further consideration of the guestion
by all competent authorities of your Government so as to accord exemption to
the United Nations from the ‘tax on circulation' with respect to the official
vehicles of the United Nations.

S The difference of opinion in this matter appears to hinge on the
meaning of the expression 'direct taxes' as used in section 7 (a) of the
Convention on the Privileges and Immunities of the United Nations. It is
true that the term 'direct' and ‘'indirect' taxes, etc. are interpreted
differently in the various national legal systems of Member States, varying
according to tradition, usage or tax system or administration., It should be
pointed out to the tax authorities, however, that the above-mentioned
Convention was drawn up for application in all Member States of the United
Nations and its terms were conceived and have to be applied uniformly in
all countries in accordance with their generally-understood reference to
its nature and to its incidence,. that is to say, according to upon vhom
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the burden of payment directly falls. You will understand that in respect

to a Convention intended for application in all Member States, its
interpretation cannot be made to depend upon the technical meaning of &

term in varying tax systems of each Member. Since the tax on circulation is
levied directly upon the United Natioms, it is, within the meaning of the
Convention, & 'direct tex' and the United Nations should be accorded exemption
from it. This is the consistent position and practice of the.United Nations

in asserting its immunity in all States to which the provisions of the
Convention apply-

6. Moreover, in interpreting the Convention, the United Netions end its
Members must be guided by the overlying principles of the United Nations
Charter, and in particular Article 105 which provides that the Orgenization
shall enjoy such privileges and immunities as are necessary for the
fulfilrent of its purposes. The Report of the Committee of the San
Francisco Conference responsible for the drafting of Article 105 pointed out
that 'if there is one principle certain it is that no Member State may hinder
in any way the working of the Organization or take any measure the effect of
which might be to increase its burdens financial or otherwise'* (underlining
‘added). With this principle in view, the economy of the Convention wvhich
was adopted by the General Assembly in implementation of Article 105 of

the Charter is quite clear. The Organization was to be relieved of the
burden of all taxes - Article 7 providing an exemption for those taxes to

be paid directly by the United Nations, and Article 8 providing for remission

or return of indirect taxes where the amount involved is important enough to
make it administratively possible.

7. Apart from the epplication of the Convention, I should like to refer to
the fact that a Specialized Agency is granted exemption by your Government
in respect to that Agency's official automobiles. This exemption is
expressly provided for in an agreement between your Government and the
specialized agency. As this was an agreement with your Government alone,

it was of course possible to take notice of the particular terminology of
the tax system employed in your country. Obviously this was not possible
in the General Convention applicable to all Member States.

8. Since a United Nations specialized agency has been granted exemption from
the tax on circulation, it'is hoped that your Government will also find it
possible to extend a similar exemption to the United Nations itself.

9. We shall therefore be very grateful if you would be good enough to
request the Ministry of Foreign.Affairs‘to intercede again with the competent
authorities to authorize the exemption of United Nations official vehlcles
operating in your country from the tax on circulation.

10. CShould there be any delay involved in obtaining the agreement of'the
tax authorities I sm confident thet no unilateral steps will be taken by
any Government authority which would in any way impede or interfere with

* Documents of the United Nations Conference on International Orgenization,
San Francisco, 1945, vol. XII1, pp. 705 and 780.
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the operation of the United Nations vehicles, and we are certain that the
Foreign Ministry will, if it deems it necessary, call this to the attentlon
of the appropriate officials concerned. May we again express our
appreciation for your assistance and that of the Ministry of Foreign Affairs
in this matter." '

96. Whilst the matter remained undcr consideration the United Natioﬁs officials
in the country in question received a further request for payment of the tax
on circulation. It further appeared that the local customs authorities were using
the payment of the road tax as a precondition for the renewal of the
"importation licences" for United Nations vehicles. The Legal Council stated
that this precondition was not in accordance with Section 7 (b) of the General
Convention. In an internal memorandum he commented,
"In virtue of this provision the right of the United Nations to import
vehicles for its official use may not be denied or abridged on the ground
that the Organization has failed to pay a tax which falls due subsequent to
the importation of such vehicles. If, on the other hand, the road tax is
imposed as a condition-precedent for the importation of United Nations
official vehicles, such tax would be in the nature of customs duties, and

the same Sectlon 7 (b) of the Convention exempts the United Nations from
such levies"

(iii) Taxes on United Nations Financial Assets

97. The exemption frcm direct taxes extends to cover taxes levied on financial
assets and interests held by the United Nations.
98. The Agreement with Switzerland deals expressly with this aspect in

Section 5 (b) whereby the United Nations, its assets, income and other property
are declared

"(b) Except from the droit de timbre on coupons instituted by the Swiss
Federal law of 25 June 1921, and from the impOt anticipé introduced by the
Federal Council decree, ). September 1943, and supplemented by the Federal
Council decree of 31 October 1944, The exemption shall be effected by the
repayment to the United Nations of the amount of tax levied on its assets".

The reference to "coupons" includes bonds, shares, mortgages, transfers of title,
certain cheques, bills of exchange, insurance premiums and similar documents.
99, In 1961 a bank in Geneva holding a United Nations interest-bearing account

withheld a federal tax of 27 per cent on the interest earned. In response to a

[eos
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United Nations requast for exemption, the Swiss Permenent Observer stated that
the tax in question wac the inpft.anticipé raferred to in Section 5 (b) and that
the bank had behaved correctly. Upon request by the United Nations to-the federal
authorities-a reimbursement wduld be obtained,

100. Under the more general vrovisions of Section 5 of the Agreement‘wifh
Syitzerlond, the Office of Iegel Affairs adviscd in 1959 that the High Cormissioner
for Refusecs was exempt frcn paying cantornl tax on e legacy bequeathed to him for
refuge2 purpoces.
101. As rcgords the perition in the United States, in 1960 negotiations were
undertcken vith the United Stotes Permauert Representative on the exemption .of the
United Mavions from cortain customs duties and excise taxes, including the
federal Jocumentcry step taxas upon. sales and transfers by the United Nations
of capital stock end cartificatee of indebtedrees, These rnegotiations were
underteken in pursuance of o decision of the Tifth Cocmmittee of the General
Assembly taken during the thirteenth sessicn in 1958. With regard to the
documentery stamp taxes, the position of the United Nations was given by means
of the following quotstion from a letter from the'Secretary-Genérél to the
Permenent Representative of the United Ctates, dated‘9 Septembén'l959-
"They constitute direct taxes on the United Nations, impinging to some
extent, on operations of the ‘United Fations Joint Staff Pension Fund...lf
the Uaited States were a party to the Convention on the Privileges and
Imuunities of the United Nations, the Orgenization would be exempt by 1ts
Section 7 (&), as it is in other States Members of the Organization. The
tex constitutes a direct burden on the Orgenization to the advantage of &
ciagle Member, Moreover,...it i§ illogical that the members of Missions

chould :enjoy an excmption by reason of their accreditation to the United
Lations when the Organization is denied the exemption on its own official

transactions.” 5/
102, In Cenadc and the Uaited Kingdom the United Nations obtained exemption from
a withholding tax otherwise levied on cash dividends paid on securities, including

gecurities forming part of the ascets of the United Nations Joint Staff Pension
Fund.

(iv) Taxes in recpect of the occupation or construction of United Nations
premises

103. A memorandwn OF law was prepered by the Office of Legal Affairs in 19533 setting
forth the grounds for “he irmunity of thz United Nations from real property taX

2/ See also Section 38 below.
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in respéct}of its ownership and occupation of the Headquarters District. The study
was drawn‘up’fo;lowing a claim by the company which had sold the land that, under

- the tax'laq:of'New York, the United Nations was taxable for the portion of the
first year 'of its ownership following the date on which it had gained title.

"Memorandum of Law
United Nations Immunity from Real Property Tax

1. Question

The United Nations owns and occupies property in the City of New. York
known as the United Nations Headquarters District, acquired under the
authority of the Acts of 27 February 1947 (Laws of New York 1947) which
among other things amended the Administrative Code of the City of New York
and declared as a matter of legislative determination that a public purpose
was served and that the interests of the State and City of New York were
promoted by this acquicition.

The United Nations Headquarters District is exempt from real property
taxation. The New York Tax Law, Section 4, subdivision 20, provides:
*Real property of United Nations... shall be exempt from taxation and
assessment...t

The question has been raised, however, whether the real property of the
United Nations in its Hesdquarters District might nevertheless be taxable,
despite.the outright exemption under the Tax law, for the portion of the
first year of United Nations ownership following the date on which title
.vested. This would be on the grounds that title had not vested until after
that year's taxable status date.

It is not necessary for present purposes to consider whether real
property of an institution enjoying exeémption under Section 4 of the Tax law
may nevertheless he taxed for the period between the date on which title
vests and the first subsequent taxable status date. In so far as concerns
the United Nations, its property is exempt from taxation even without the
benefit of the declaration made by the legislature in Section k4,
subdivision 20 of the Tax law.

2. Immunity from taxation is conferred by the United Nations Charter

Paragraph 1 of Article 105 of the United Nations Charter provides:

1. The Organization shall enjoy in the territory of each of its
Members such privileges and immunities as are necessary for the
fulfilment of its purposes.'

Tt cannot be doubted that immunity from taxation is one of such
'ipmunities as are necessary for the fulfilment of its purposes', conferred
on the United Nations by Article 105 of the Charter. The necessity of
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immunity from taxation is too universally recognized by international law to
require the citation of authorities. Without this immunity the independent
functioning of the Organization would be compromised by the ability of
Member Governments, or political subdivisions thereof, to impose taxes on
the essential assets of the Organization. This would not only constitute
enrichment of one Member Government at the expense of all others but (even
as a power not exercised but only held in reserve) it would give the taxing
authority a measure of indirect control over the workings of the Organization,
'But if there is one certain principle', said the United Nations Conference
on International Organization at San Francisco.in 1945, in recommending that
Article 105 be included in the Charter, 'it is that no Member State may
hinder in any way the working of the Organization or take any measures the
effect of which might be to increase its burdens, financial or other.’
(Report of Cemmission IV on Judicinl Crganization, UNCIO, Documents,

Volume 13, p. 705).

3. The Charter supersedes inconsistent state and local law

The Charter of the United Nations is a multilateral treaty entered into
by the United States with other nations in the execution of the federal
treaty power, As a treaty funder the Authority of the United States'! the

Charter is 'the supreme Law of the land;... anything in the Constitution or
Laws of any State to the Contrary notwithstanding.' U.S. Const., Art. 6,
Cl. 2.

As a treaty of the United Statcs the Charter supersedes and overrides
inconsistent state or local policy or law without exception, even On questions
normally within state or local authority, such as, for example, matters
relating to loeal real property. Hauenstein v. Lynham, 100 U.S. 483, and
cases there cited. The Charter provision granting the United Nations tax
immunity is therefore 'as much a part of the law of every State as its own
local laws and Constitution.! Ibid.

L, Article 105 of the Charter is self-executing

This tax immunity was conferred upon the United Nations by the OPeraf'1on
and force of the treaty (i.e., the Charter) itself. 'No special legislation
in the United States was necessary to make it effective.! Bacardi Corp V.
Domenech, 31l U.S. 150, 161 and cases cited.

Moreover, the legislative history of the Charter makes it clear that the
requirement of Article 105 of the Charter is directly binding upon Member
Governments and their political subdivisions, from the date on which the '
Charter became effective, and that the essential immunities which 1t Pr9V1des
are in no way dependent upon accession by & Member State to the Convention
on the Privileges and Immunities of the United Nations. The Report of the
Committee (of which the United States was a member) which drafted Article 105
of the Charter, as adoptel by Commission IV on Judicial Organization and.
subsequently by the Plenary of the United Nations Conference on International
Organization at San Franciscc in 1945, stated that the first paragraph of
Article 105, as already quoteq,
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'sets forth a rule leigatory for all members as soon as the Gharter
becomes operative...

. 'The terms privileges and immunities indicate in a general way all
that could be considered necessary to the realization of the purposes
of the Organization, to the free functioning of its organs and to .the
independent exercise of the functions and duties of their officials:
exemption from tax...', etc. (UNCIO, Documents, Volume 13, Doc. 933
(English) 1v/2/42(2), June 12, 1945). 4

The judicial and executive authorities of the United States have
consistently given effect to Article 105 of the Charter,

In Curran v. City of New York, 77 N.Y.S. 24 206 (1947) the Court,
referring to the immunities clauses of the Charter in particular Article 105,
held: '

'That these provisions, in a Treaty made under the Authority of the
United States, are the law of the land, needs no argument... -

'Also that without further action by Congress or the State, the
immunities "necessary for the fulfilment of its purposes", conferred
upon the United Nations by Article 105, includes immunity from
taxation.' 1Id. at page 212.

In Balfour, Guthrie and Co., Ltd. v. United States 90 F. Supp. 831
(usbc, WD, Cal. 1950) the Federal Court had before it the related question
as to whether Article 104 of the Charter, conferring legal capacity on the
United Nations was self-executing. It held:

'As a treaty ratified by the United States, the Charter is part of the
supreme law of the land. ©No implemental legislation would appear to
be necessary to endow the United Nations with legal capacity in the
United States.'!

The Attorney-General of New York, in an opinion of 26 October 1951
addressed to the State Liquor Authority, found that

tthe conviction is inescapable that... the jurisdiction of the State

may not be so exercised or its laws so enforced as to deny or interfere
with the enjoyment by the United Nations within the headquarters
district of any privilege or .immunity necessary for the unhampered
exercise of its functions or fulfilment of its purposes. This limitation
upon the State in the exercise of its right of sovereignty or by the
consent of the State, given by its ratification on July 26,_1788, of the
Constitution of the United States; for the privileges and immunities

and the powers of the United Nations in the premises flow from and have
their fountainhead in the multilateral treaty known as the United Nations
Charter which, by express provision of the Federal Constitution, is
declared to be the supreme law of the land, anything in the Constitution
“or laws of any State to the contrary notwithstanding.
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'T think it is self-evident that any attempt to assert the
applicabllity of the State Alcoholie Beverage Control.law as against the
United Nations within its headquarters district would tend to embarrass
it in the exercise of its functions and would interfere with the enjoyment
by it of privileges and immunities necessary for the fulfilment of its
purposes; would be contrary. to its Charter and {0 measures taken by the
United States and the United Nations to give practical effect to the
provisions thereof; and that, therefore, such State Law is not applicable
as against the United Nations within its headquarters district in the
Borough of Menhattan.!

5. Conclusion

It must be concluded from the foregoing that the United Natione Charter,
as a part of the supreme law of the land, confers upon the United Nations the
immnities necessary for the fulfilment of its purposes, without the requirement
of any state legislation; that these immunities include cxemption from real
property taxes; and that the tax exemption became operative from the effective

date of the Charter, without regard to the taxable status date under ordinary
local practice.

Nothing in this conclusion is, in any case, inconsistent with the express
terms of Section U4, subdivision 20 of the Tax Law. Indeed, the latter must to
this extent be considered to be declaratory legislation enacted to provide
administrative certainty for the assistance of state and city officials. ¥or the
Attorney-General, by an opinion of 29 January 1946, advised the Governor of
New York that Article 105 of the Charter would be recognized in New York even
before the proposed convention was- executed, and that it would not beé necessary
to enact state legislation to implement the federal treaty unless the Governor
thought it desirable for reasons of clarity or otherwise.™

104. The United Nations is believed not to have paid real property taxes, as distinct
from charges for public utilities, on any of the premises it has occupied.
105. In 1962 the Syrian Council of State (Advisory Section) gave the following

opinion regarding the exemption of UNRWA from municipal construction licence fees:

"The United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA) asked leave of the municipality of Homs to build within the
mnicipal limits, and the municipality demanded payment of the construction
licence fee payable under Act No. 151 of 8 January 1938 concerning municipal
taxation. The Agency objected, citing the Convention on the Privileges and
Immunities of the United Nations, applied to Syria by Legislative Decree No. 12
of 5 August 1953, as amended by Act. No. 196 of 13 June 1960. The Ministry of
Municipal and Rural Affairs sought the opinion of the Council of State. The
Council, in an opinion of 16 December 1962 delivered by the plenary assembly of
its advisory section, held that the fee was one of the 'direct taxes'! referred
to in Article II, Section 7 (a), of the Convention, and that the Agency was
therefore exempt. The Council pointed out that this temm should not be
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interpreted according to Syrian law only but that account must also be taken
of the meaning which the United Nations had attributed to it in drafting the
Convention, since otherwise the text might be interpreted differently in
different States Parties. Syrian legislation itself did not always draw a
very clear distinction between a tax and a fee, and the municipal construction
licence fee was a direct tax because it was levied directly for the benefit of
the public funds, and the payer could not recover it from a third person. The
draftsmen of the Convention on the Privileges and Tmmunities of the United
Nations had intended to treat fees as, in principle, identical with direct
taxes; since, after stipulating in Article II, Section 7 (a), that the United
Nations and its property should be !exempt from all direct taxes', they had
added: 'it is understood, however, that the United Nations will not claim
exemption from taxes which are, in fact, no more than charges for public
utility services!. Even if under Syrian Law the construction licence fee was
not a direct tax, the term at issue must be interpreted in accordance with
international law." 6/

(b) Practice in Relation to "Charges for Public Utility Services"

106. As noted in sub-section (a) above, United Nations exemption from direct taxes
does not extend to exemption from charges for public utility services. In addition
to the treaty provisions referred to eérlier, a number of international agreements
specify that the premises of the United Nations shall be supplied "on equitable
terms" with the necessary public services. In Section 17 (a) of the Headquarters
Agreement these services are defined as including "electricity, water, gas, post,
telephone, telegraph, transportation, drainage, collection of refuse, fire
protection, et cetera'. Section 24 of the ECAFE Agreement provides that, whilst
ECAFE will be supplied "on equitable térms" with public services of this nature,
the Government will be responsible for all charges in respect of their installation,
mintenance and repair. No serious difficulty appears to have arisen over the
interpretation of these provisions.

107. In 1958 a United Nations subsidiary organ reported that the host Government
vas seeking to obtain mibicipal taxes on premises leased to the organ. The local
authorities stated that the taxes were applied towards the furnishing of municipal
services, including street lighting, street cleaning, fire protection, anti-malaria
Deasures, the removal of waste, and general services. In reply to the argument of
the United Nations organ that it was exempt from the taxes since they were directly
imposed and not a charge for public utilities, such as water or electricity, the
local authorities declared that water and electricity were mere commodities, not
Public utility services, and that accordingly the non-exemption from public utility

———————

6/ United Nations Judicial Yearbook 1962, p. 29l.
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charges contained in the Convention implied that the Organization should pay for
the whole of the services listed above. The ILegal Counsel wrote to fhe Legal
Adviser of the organ concerned, examining the distinction between real property

taxes (qua direct taxes) and public utility charges.

"... The notion that water and electricity are not public-utility services
is wholly erroneous. Water end electricity are the types par excellence of
public utility services, precisely those had in mind by the General Assembly
in adopting the Convention. As you know, a public utility is a corporation,
very often privately owned, though sometimes owned or controlled by a
municipality or other governmental unit, but in either case impressed with a
public interest which czuses a close statutory supervision of the production
and sale of the service or commodity in question. This supervision is
ordinarily carried out by Public Utilities Commissions; I am sure it is not
necessary to refer to the fact that the public utilities supervised by such
governmental bodies in any of a large number of countries are principally
gas and electricity, water and transport. For example, Quemner, Dictionnaire
Juridique gives the following entry:

'Public utilities, public services corporation - services publics
concédés (transports, gaz, €lectricité, etc.).!

I think it is clear that the Convention had specifically in mind the
payment by the United Nations of water and electricity charges on the grounds
that the costs as billed are no more than the quid pro quo for commodities or
services received; since these would be payable to a private corporation like
the price of any other sale made, it was logical that there should not be an
exemption merely because the same service happened to be rendered by &
municipality or municipally owned company.

A different situation prevails when we come to examine the other mnicipal
services listed above. Vhatever may be the advantage to the individual house-
holder of the rendering of such services, it seems clear that these represent
normel functions commonly thought of as falling within the responsibilities of
mnicipal government. They are usually carried out by the municipality itsglf
or at least paid for by the municipality out of its own budgeted funds obtained
from real property taxation and not from prices charged in respect of the
specific amounts of each separate service rendered. It is important to note
that water and electricity services are charged for on the basis of units of
measurement, such as the kilcwatt hour in the latier case. The contrary iB..
true in the case of the various services now under cxamination. The authorities
in international law gencrally secem to make a distinction as to whether the
services rendered by a runicipality or other public agency are special ones fO?
which a specisl charge is made, with definite rates payable by the individual in
his character as a consumer and not as a general taxpayer according to fixed
principles of real property taxation. (Thus, municipal taxation is normally
by area and valuation of real property, not by the amount of street lighting
furnished to & given frontage. In this manner, a leading international law
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case on the subject makes the distinction that 'taxes and rates imposed by
statute in general terms in respect of the occupation or the ownership.of
real property are not.recoverable from diplomatic agents!. In the Matter
of a Reference as to the Powers of the Corporation of the City of Ottawa
to Levy Rates on Foreign Legations, Supreme Court of Canada, 1943.)...".

108. The major problem which has arisen regarding publib utility charges has been

in respect of United Nations use of transport facilities, in particular of airport
facilities. The following extract from a note.sent in 1963 by the Secretary-General
to the Government of Member State which had sought to levy fees for various

airport facilities provided to United Nations aircreft, describes the legal

position taken by the United Nations.
"... In the view of the Secretariat of the United Nations, charges

exacted by a Government upon aircraft for landing or parking at its airport
constitute a direct tax, in respect of which the United Nations is exempt
pursuant to Section 7 (a) of the Convention on the Privileges and Immunities
0f the United Nations. That section provides that the United Nations shall
be 'exempt from all direct taxes!. Such charges are levied for the mere
fact of calling or stopping at an airport. They cannot be considered as
fcharges for public utility services! from which the United Nations, by the
terms of the same Section 7 (a) of the Convention, will not claim exemption.

The term 'public utility?! has a restricted connotation applying to
particular supplies or services rendered by a government or a corporation
under government regulation for which charges are made at a fixed rate
according to the amount of supplies furnished or services rendered. The
thandling charges' actually levied at .... Airport would fall into this
category and, as may have been noted, the Secretariat has consistently
refrained from claiming exemption from such handling charges. Similarly, the
Secretariat will not claim exemption, for examle, from payment of rental
- for hangar storage space or for electricity charges for the lighting of

- runways during night landing or take-off; these are in the realm of public
utility charges.

The above-stated position of the Secretariat has been generally accepted
by governments. For instance, in connexion with the operations of the United
Nations Truce Supervision Organization, the United Nations had reached an
agreement with the Government of Lebanon whereby Lebanon exempts the United
Nations, in respect of its aircraft, from landing fees at the-Beirut Adrport
while the Organization undertakes to pay storage-rental and night-lighting
costs. The same principle was specifically acknowledged in the Agreement of
8 February 1957 between the United Nations and Egypt concerning the Status of
the United Nations Emergency Force 'in ‘Egypt. Paragraph 35 of this Agreement
recognized the right of the Force to use the airfields in its area of operation
‘without the payment of dues, tolls or charges, ... except for charges that
are related directly to services rendered'. (United Nations Treaty Series,
Vol. 260, at pages 78-80). A similar provision may be found in the Agreement
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of 27 November 1961 between the United Nations and the Republic of the Congo
paragraph 31 states: "L'Organization des Nations Unies a le droit
d'utiliser les ... aérodromes, sans acquitter le droits, de péages ou taxes,
que ce soit aux fins d'enregistrement ou pour tout autre motif, & l'exception
des taxes perques directement en rémunérations de services spéeifiés.!

(A/4986, page 11).

As concerns the feeling of the Government that the payments made were
for actual services rendered, the Secretary-General wishes to emphasize that,
both as a matter of principle and as a matter of obvious practical necessity,
charges for actual services rendered must relate to services which cen be
specifically identified, described and itemized. Moreover, it follows that
the charge would then differ for each aircraft or each landing according to
some predetermined unit (such as a day, o night, the mere act of landing on
the runway or parking on the apron, or the type of aircraft), then clearly

the Organization is being subjected to a standard rate of assessment in the
nature of a tax.

i

If, therefore, the Government, in the light of these criteria, should
adhere to the views that the payments in question were for actual services,
the Secretary-General would ask to be furnished (and the auditors would no
doubt eventually require) an itemized account showing the specific services
provided on each occasion, the cost of each service, and how the total was
arrived at. The Secretary-Ceneral is satisfied that the submission of such
a voucher would be normal practice wherever a party is billed for specific
services. Thus, labour is normally charged by hours of work provided,
electrieity by kilowatt-hour, etc., On the other hand, if the charges have

been established by fixed staiutory or regulatory fee, it would seem evident
that Section 7 (a) is applicable,

In the light of these considerations of legal principles and of the
practice of States, thz Secretary-General hopes that the Government will be
good enough to give the matter further sympathetic consideration and will be
able to see its way clear to accepting the position that the United Nations
should be exempt from landing fees, parking fees and user charges at airports
in its territory in respec* of ~ircraft in Tmited Nations service.”

109, Paragraph 33 of the UWTICLT Agxcementl/ providec that the Force shall have
the right to use airfields and other transport facilities ‘without the payment of
dues, tolls and charges, either by way of registration or otherwise". Section 8(b)

of the ECA Agreement states that:

“"Aircraft operated by or for the United Nations shall be exempt from all
charges, except thosz for actual service rendered, and frcm fees or taxes
incidental to the landing at, parking on or taking off from any aerodrome in
Ethiopia. Except as limited by the preceding sentence, nothing herein shall

7/ United Nations Greaty Scries, vol. 492, p. T6.
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‘ be construed as exempting such aircraft from full compliance with all
applicable rules and regulations governing the operation of flights into,
within, or out of the territory of the Empire of Ethiopia."

110. In the case of aircraft under commercial charter, the United Nations does
not request exemption from landing or housing fees where, under the terms of the
~ charter agreement, the amount of tax would not be passed on to the United Nations
and any exemption would only accrue to the financial advantage of the private ‘
company. In all instances where there is a direct burden on the United Netions,
however, it has claimed exemption. While the entitlement of the United Natiois
to this exemption has been challenged on occasions, the United Nations has not
paid landing fees in any Member State.
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15. Customs duties

(a) Imports and exports by the United Nations "for its official use"

111. Under section 7 (b) of the General Convention the United Nations is declared

"Exempt from customs duties and prohibitions and restrictions on imports and
exports in respeect of articles imported or exported by the United Nations

for its official use.”
Section 10 (b) of the ECLA Agreement, section 8 (b) of the ECA Agreement and
section 5 (c) of the Agreement with Switzerland provide similarly. In Switzerland
a printed form has becn establishcd by the Swiss authorities on which persons
specifically authorized by the United Nations certify that a particular import
is for official use; this certification is accepted as conclusive by the Swiss
avthorities,
112. In paragraph 23 of the UNEF Agreement the Government of Egypt recognized
"the right of the Force to import free of duty equipment for the Force and
provisions, supplies and other goods for the exclusive use of members of the
Force" . and of members of the Secrretariat serving with the Force. A similar
provision was contained in the corresponding agreements relating to ONUC and
UNFICYP.E/
113. Provisions ccntainad in two of the agreements concluded by UNRWA may also be

noted. Article IIT of the Agreement between UNRWA and Egypt of 12 September 1950
states that:

"1) Les fournitures, approvisionnements, produits et équipements y compris
les produits pétroliers destinds aux réfugiés en Palestine du Sud sous
contrdole égyptien seront excmntés de teuc droits de douane, taxes Ou frals

d'importation et d'exportation hatibuellement pergus par 1'Etat ou par des
administrations publiques.

2) Sous réserve des mesures concernant la sécurité et l'ordre public,
seront exemptés de la visite et de la vérification les fournitures,
approvisiocnuements, produits et équipements ci-dessus mentionnés.

D

1/ Paragraph 16 (b), ONUC Agreement, United Nations Treaty Series, vol. L1k,
p. 239, and paragraph 23, UNFICYP Agreement, ibid., vol. ko2, p. TQ.
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Cette exemption pourra @tre retirés si la Doumne constate qu'il en est
fait abus,

De plus 1'Office est exempté de la nécessité d'obtenir des permis
d'importation en Egypte, des permis d'entrée en Palestine du Sud ou des
autorisations de change pour ce qui concerne les matidres ci-dessus,”

In article V of the Agreement between UNRWA and Jordan, signed on 14 March and

20 August 1951, exemption is granted in similar terms.

114, Government authorities have, in the great wmajority of cases, accepted without
question that any goods being transported were for the official use of the
Organization, Such prohlems as have arisen have been mostly over comestible
articles such as food and drink. Thus an opinion from the Attorney-General of
the State of New York was required in 1946 to enable the United Nations to import
liquor, free of duty, for purposes of official hospitality. After citing

Article 105 of the Charter and section 2 (d) of United States Public Law 291,

the Attornoy-General continued:

"I am informed that, upon request from the United Nations to the
Secretary of State, a shipment of liquor from Canada, consigned to United -
Nations in New York City, has been cleared for admittance without payment of
customs duties or internal revenue taxes, but that it is being held in
Warehouse pending the issuance of a release by the State Liquor Authority,
and that the State Liquor Authority is unwilling to act without a ruling by
we.

It appears also that the State Liquor Authority has permitted the entry
of liquor imported by ambassadors for their personal use. Under the terms
of Public Law 291 it appears that the United Nations is entitled to the same
rights and immunities as a foreign government. If an ambassador, the
representative of a foreign government, is entitled to import liquor free
from State restrictions, United Nations would appear to have the same
privileges.

Restricting this ruling to imports by the United Nations itself, to be
used only for purposes of its own official hospitality, it is my opinion that
the State Liquor Authority should recognize the rights conferred by Public
Law 291 of the United States Congress, and permit the dellvery of such liquor
to the United Nations, upon request by the United Nations specifying the
amount ‘and nature of the shipment.”

115. In 1959 the question was raised as to the right or privilege of information
céntre directors to import duty-free liquor for hospitality purposes. The Office

of Legal Affairs advised the Office of Public Information as follows:
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"Under the Convention on the Privileges and Immunities of the
United Nations, the directors of information centres, as officials of the
United Nations, are of course not legally entitled to duty-free importation
of liquor, which the General Assembly, in adopting the Convention, did not
treat as necessary for the independent exercise of their functions in
connexion with the Grganization.

.... A distinction, however, should be made between imports by the Information
Centre for the officizl use of the Organization. Impcrts of liquor for
official recepticns, for example, shculd, by the terms of Section 7 (v) of
the Conventicn cn the Privileges and Immunities of the United Nations, be
exempt from custcms dutizs. This applies also to gasoline, whenever it is
'for official use'. As to what constitutes ‘'official use', we believe it a
matter for szdministrative regulation, which should conform to the restrictions
prevailing et Hezdquarters. When the information centre imports such
articles for such official use, it may itself properly request the Government
for exemption frcm custcms duties on the basis of Section 7 (b) of the
Convention, and no request frcm Headquarters would be necessary."

116. The distinction referred to, namely that between the right of individual
officials to import gocds and the right of the Organization (or of officials on
behalf of the Organization) to import goods, has been rsised on a number of other
occasicns in connexion with the import of consumable articles.

117. In 1952 a host Government scught to confine the exemption from custcms duties
enjoyed by UNRWA to objects and materials required for administrative purposes
only, as opposed to imports destined for its refugee progremme in general. The
opinion of the Office of Legal Affairs was given as follows, in a letter to the

Legal Adviser of UNRWA.

"We are not of the opinicn that the contention of the Government that
the provisions of Section'7 (b) of the Convention on the Privileges and
Immunities of the United Nations are restricted to imports required for
administrative purposes only, can be legally justified. It is our view that
the phrase 'for its official use' in Section 7 (b) must be interpreted to
include the importation cf any goocds, materials, foodstuffs or othervise,
which are used in and forms a part of the official programme of UNRWA. The
fact thot such gocds imported by the United Nations are thereafter
distributed to incividuals within the country in sccordance with the purpose
and aims of the programme instituted by UNRWA can hardly be regarded as
negating the purposes of the exemption under this Section, when the very
reason for the existence of UN'RWA is to perform such functions, and not
merely to consume administrative supplies.

The Government might be nssisted by s reminder es to the motives o?
the General Assembly in recognizing the necessity of the custcms exemption
for the United Nations. First of all, any special charge upon the resources
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of the Organization or a subsidiary organ are a burden reducing its ability
to carry out its international function. Secondly, all other Member States
contributing to the budget of the progremme will have the strongest grounds
‘for complsint, because the payment of custcms by the Agency merely
constitutes an indirect payment by the. other Member Governments into the
treasury of a single State, which thus enriches itself not only to the
detriment of the programme but frcm the resources of the other contributing
States. CObviously, the work of UNRWA in 1tself provides assistance to
States having refugees on their territory, and cculd hardly afford a basis
for further payments directly to a single Government.

For this reason, any discussion with the Government on the meaning of
Section 7 of the Convention must relate back to the criterion of necessity
set up in Article 105 of the Charter, which the Convention merely implements.
It should likewise be borne in mind that the General Assembly, in
paragraph 17 of its Resolution 302 (IV), called upon the Governments concerned
to accord to the UNRWA the privileges, imnmunities, exemptions and facilities
which had been grented to its predecessor, United Nations Relief for
Palestine Refugees; together with all other privileges, 1mmunit1es, exemptlons
and facilities necessary for the fulfilment of its functions.'

118. It may be noted that, speaking before the Fifth Committee at its 982nd meeting,
the Legal Counsel referred to ernother problem which had arisen in interpreting
the meaning of the term "official use".
"Now, if the United Nations sent a film or recording produced by it as

a part of its public information operations to a distributing agent for

distribution in a Member S%ate, is the film so imported into the territory

of that Member State for the ‘official use'! of the United Nations? The

Secretariat took the affirmative view and the Member concerned, I am glad

to report, graciously agreed." 1/
119. Lastly, on the grounds that the goods are not for official use, the United
Nations pays duty in respect of all items imported for sele in, the Gift Shop
maintained by the United llations in the Headquarters district. -/ The Co-operative
Shops run st New York and Geneva’ for the benefit of staff and accredited

representatives, are also not exempt from customs or excise-taxes.

(b) Imposition of "Customs Tuties..... Prohibitions and Restrictions™

120. As regards the position at United Nations Headquarters, under Section 2 (d)
of the United Stetes International Organizations Immunities Act the United Nations
is granted "in so far as concerns customs duties.and internal revenue taxes

imposed upon or by reason of importation, and the procedures in connexion therewith",

1/ Statement by the Legal Counsel before the Fifth Committee, A/C.5/972.
2/ See also Section 17 (a) below.
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the privileges, exemptions and immunities which are accorded under similar
circumstances to foreign Govermments. 1In accordance with the terms of this
\provision the United Nations imports goods for official use at Headquarters
without restriction and without paying customs or internal revenue taxes. As
regards exports, in a few cases (chiefly certain medical supplies, narcotic
drugs, and scme items of technical equipment) the United Nations has to obtain a
special licence from the United States Department of Cemmerce; such licences have
been obtained without sericus difficulty.é/ In 1962, however, an export restriction
was introduced whereby the United Nations was reguired to obtain a licence from
the Office of Export Control of the Bureau of International Programmes of the
Department of Ccmmerce, in respect of public information materials sent from the
United States to certain countries. The United Nations protested against this
requirement, pointing cut that the restriction might cripple its information
activities in the States concerned. Reference was made to the provisions of
Article 105 of the Charter and to Section 7 (b) of the General Convention. The
United States authorities agreed to exempt the United Nations from the requirement
that a licence be obtained in respect of the articles in guestion.

121. The United Nations has experienced relatively little difficulty as regards
the grant of exemption from "customs duties..... prohibitions and restrictions",
in accordance with the Convention, in the case of imports and exports made other
than at Headquarters. On such occasions as problems have been presented

(e.g. owing to an official embargo on goods originating from certain countries)
the matter has usually been satisfactorily resolved in the United Nations favour,
following representations made by the Organization to the responsible national
authorities.

122. When customs duties have been paid by the importer, frcm whem the United
Nations has then bought the goods, the United Nations has sought to obtain a
refund, either directly, by means of a request to the Government concerned, Or
indirectly, by supplying suitable proof to the importer to enable him to do so,

in ceses where the Organization has bought at the duty-free price.

2/ For further detsils of the position in relotion to United States customs
and excise duties see Section 17 (a) below, in particular the list of
toxes annexed to the letter from the Legal Counsel to the United States
Mission of 10 April 1959.
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(¢) Sales of articles imported by the United Nations

123. Section 7 (b) of the General Convention provides that articles granted
exemption from customs duties by virtue of their importation by the United
Nations "will not be sold in the country into which they were imported except
under conditions agreed with the Government of that country”.

124, Relatively little practice appears to have emerged under this provision.
Most sales of articles imported by the United Nations have been of used office
equipment or of used vehicles. The United Nations has usually made the
satisfaction, by the purchaser, of any custcms or similar obligation, a conditiaon
of the contract of purchase. This practice has usually been followed by
operational bodies, such as UNRWA, which have on occasions disposed of sizable
quantities of surplus or used articles. In Switzerland, under the Réglement
Douanier of 23 April 1952, articles imported duty-free may not be sold within
five years, except on payment of duty. Cars belonging to the Geneve Office
may be sold after three years without payment of duty.

125. In 1964 the Legal Counsel advised the Legal Adviser of a United Nations
subsidiary organ concerning the duty-free importation and sale on the local
market of personal effects belonging to staff members. After referring to

Section 7 (b) the memorandum continued:

"It can never have been the intention of the Convention on the
Privileges end Immunities of the United Nations or of the agreemen? with
the host country that conditions should be more severe than tho(sie : Zr ]a_ace
private person in the country. Of course, a sjcaff member §h;u1 non Ixjhere
himself in a position of appearing to deal in imported articles ev]e,egitimete
he pays the customs, but where as in the present case theze wastzat you
explanation for the importation of the article, it see'-ms o} uiith o host
were perfectly correct in supporting the staff member’'s case

Government.

The procedure requested by the nost Govermment,; under which individual

d without reference to any
O e o ot e tvp required'ition which was envisaged.

objective standards, is not the type of con 5
Sugh condition has r’mt been imposed in any other counzrlgé t:‘;]:sc::gi;i-gg
which have been agreed #ye those necessary to ensure aoplied. Such
and othervise that relevany lews and regulations aritigg less favourable
conditions should not put the staff member in abpozuch ags to negate the
than that of a private person, nor Sh‘mld_the}.’ eccorded by the Convention
privilege of imported personal effects whl?h lsNationS and by the Status
on the Privileges and Immunities of the United Na

Agreement.
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While conditions for sale must be agreed with the host country, it
was not intended that such conditions should be unilaterally end
arbitrarily established but that they should be negotiated with the purpose
of protecting the legitimate interests of both parties, that is, to ensure
the host country against the abuse of import privileges and to ensure the
United Nations and its staff effective use of such privileges for the
purposes that they were intended."

The question of the sale of official publications and of UWNICEF greeting cards

is considered in Section 16 (a) below.

126. In the case of the UNET, ONUC and UNFICYP Agreements, provision is made for

the establishment of service institutes which may sell duty-free consumable

goods to members of the Force concerned and to members of the Secretarist serving

with the Force. Paragraph 23 of the UNFICYP Agreementsg/ states that:
"The Ccmmander shall take all necessary measures to prevent any abuse of
the exemption and to prevent the sale or resale of the goods to persons
other than those aforesaid. Sympathetic consideration shall be given by
the Ccmmander to the observations or requests of the Government concerning
the opcration of service institutes.”

127. Paragraph 23 of the UNZF Agreement is closely similar. Paragraph 16 of

the CONUC Agreementi/ provided that goods imported duty-free including those

for sale to persons serving with the Force, might not be resold to third parties

except under conditions approved by the Host Government.

E/ United Nations T.eaty Series, vol. ko2, p. 70.

_——

5/ Ibid., vol. 4llk, p. 238.



A/cN.4/1,118/Add. 1
English
Page 131

16. Publications

(a) Interpretation of the term "publications" and problems relating to the
distribution of publications

128. Under Section 7 (c) of the General Convention the United Nations is
declared,

"Exempt from customs duties and prohibitions and restrictions on imports
and exports in respect of its publications.”

Similar provisions are cortained in a number of other agreements.y

129. The term "publications" has been widely interpreted to cover films and
recording prepared by or at the request of the United Nations, as well as in
printed matter.2 In an internal memorandum prepared by the Office of Legal
Affairs in 1952 it was stated that,

".,. the term 'official use! in Section 7 (b) must be regarded as
comprehending the distribution of United Nations films within Membe; States
not only by the United Nations itself but through the various distributors
which contract with the United Nations under the film rental agreements,
so long as the United Nations is carrying out an officisl purpose in
effecting the distribution.”

130. It may be noted that the Agreement on the Importation of Educational,
Scientific and Cultural Materials ,y which entered into force on 21 May 1932,
provides in Article 1, paragraph 1, that:

stoms duties or other

"The contracting Status undertake not to apply cun cue

charges on, or in connecticn with, the importatio

reses oo

1s, listed in annexes B,

(b) Educational, scientific and cultural materia  eontracting

C, D and E tc this Agreement, which are 1:he'131'0ducts ﬁieifelg?,*}e
State, subject to the conditions 1aid down in those a

Annex C (iv) reads as follows:

. tional
"Films, filmstrips, microfilms and sound recoiﬁln%iiggdaﬁaigx: ;r an;i of
scientific or cultural character produced by the

its specialized agencies."

rland, Section 10 (c) ECLA Agreement,

Section 5 (c). Agreement with Switze
Section 8 (c) ECAFE Agreement. _ .

th Committee a
See e.x., the statement by the Legal Counsel before the Fif

. 5 above.
its 982nd meeting, quoted in Section 15 (a)
. 29
United Nations Treaty Series, vol. 131, P 5

R K
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Thus both United Nations films and those produced by specialized agencies are

expressly;exc]uded from custems duties and other charges imposed in connexion
with their importation.
131. In a memorandum prepared in 1953 the Office of Legal Affairs advised the
Office of Public Information regarding certain aspects of the importation of
films for distribution and sale in a Member State. After restating that films
were to be considered as "publications" within Section 7 (c¢) of the General
~ Convention and that their inportation for distribution constituted an "official
use", the memorandum then dealt with the fact that some of the films were to
be shown under rental agreements whilst others were to be sold.

"... With regard to thc rental agreements, the proviso in paragraph (v)
of Section 7 will have no application, since it is our understanding that

the United Natioas retains title to films imported under such agreements
throughout their duration.

With regard to the sale agreements we have the following comments
to make. Firstly, notwithstanding the fact that under such agreements a
transfer of title takes place, we do not think that they are of the nature
contemplated by the proviso in paragraph (b) of Section 7. Thus, the
transaction which is effected by these sale agreements, the subject matter
of which is the United Nations films, is clearly distinguishable from an
ordinary commercial transaction. The controlling objective of the United
Nations film distribution programme, which is to disseminate knowledge
of United Natlons activities within the territory of the ccuntry concerned,
remains unchanged nctwithstanding the fact that the United Nations® agent
in the country is necessarily ccmpensated for the importation of the films.
In this connexicn it is the purposes for which the agreement is concluded
which are the escential factor. Furthermore, in our understanding the
present method of importing and distributing United Nations films 1is the
only way of getting them cn to the various circuits. The fact that the
films must go through the ordinary and usual commercial channels in order
to gain a place cn thc screens does not of itself change the official
United Nations character of the transaction involved in the sale agreements.
For the sale prcviso in the Conveniion pleinly applies af'ter use by the
United Natiors has ended, vhercas the sale in this case is merely & first
step in bringirg about the official use...".

132. As regards the importation "for resale" of United Nations publications, the
Legal Counsel gave the following opinion in an internal memorandum prepared in
1959; the particular cnse concerned the sale of the printed volumes of the

United Nations Conference on the Peaceful Uses of Atcmic Energy, which had been
printed outside the United States.
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"...As a general proposition, I do not believe that the United Nations can
acquiesce in exaction of customs duties on its publications by any Member
Government. Since this is true as to all of the routine publications of the
Organization, it would be particularly anomalous if the proceedings of so
important a conference as that on Peaceful Uses of Atomic Energy were to -
encounter obstacles in their world distribution, directly contrary to the
purposes for which the Conference was convened, simply because the special
demand for the volumes brought them to the attention of governments..

The question of resale in the case of publications has no legal
significance. It was assumed from the beginning that the normal channels
of distribution of the printed publications of the United Nations would be
through resale by sales agents."

133. After referring to section 7, paragraphs (a) and (b), of the General Convention,
the opinion continued:

"I do not consider that the mere fact that the sales agent may sell at
a mark-up, or that our sales price may in some way take into account the
agent's commission or profit, in any way affects the assumptions on which the
exemption was based. I therefore leave aside for the present the question
of any mark-up reasonably related to the distribution services rendered the
Organization by booksellers or other commercial channels.

In addition to our own Convention, our publications are also protected
from customs duties or other charges by the numercus States parties to the
UNESCO Agreement on the Importation of Educational, Scientific and Cultural
Materials, which in addition provides special facilities for the importation
of the books and publications of the United Nations or of any of its _
specialized agencies (including licences and foreign exchange)((article 1I((c)).

In so far as the position in the United States 1s concerned, sect%on 2 (d)
of the International Organization Immunities Act acc?rds the Organization the
same exemptions in respect of customs duties as are 'accorded under similar
circumstances to foreign governments!. I would suggest that we treat this
section, as interpreted by more than a decade of official practi?e, as
conferring upon the United Nations as importer no less an exempt}on Ehan that
intended by the General Assembly in section 7 (c) of the Convention.

134, One of the most regular, as well as the largest, sale of Unlted Nations
publications is the annual sale of UNICEF greeting cards. The great majority of

the hundred or more countries 'in which these cards are now sold permit thelr entry
and sale without imposing any duty. The following is the list of countries which
imposed customs duties on UNICEF cards in 1964: Argentina, Australia, Ceylon,..Chile,
Dermark., Gambia, India, Japan, Kenya, New Zealand, Spain, Sweden, Tanzaniaiand-the

United States. Purchase tax-was paid in.the United Kingdom.
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135. Distinct from the question of customs and similar restrictions placed on the
import of United Nations publications 1s that of the possibllity of more direct
forms of control by way of governmental censorship or licensing.&/ A Member State
requested the United Nations Information Centre situated in its territory to stop
showing United Nations films until these had been cleared with the Board of Censors.
Following discussions with the host authorities, the United Natibns Secretariat
wrote to the Permanent Mission of the State concerned in 1966, setting out the basis

on which exemption was claimed from this requirement.

"The United Nations is not in 2 position to submit its films to
censorship since this would be contrary to the Charter and to the Convention
on the Privileges and Immnities of the United Nations cf which your country
is a party. The position of the United Nations in this regard derives, in
general terms, from Article 105 of the Charter and more specifically from

sections 3, 4 and 7 (c) of the Convention on the Privileges and Immunities
of the United Nations."

136. After citing these provisions of the Convention, the letter continued:

"As you will appreciate, a demard to censor United Nations films would
constitute interference as prohibited in section 3 of the Convention. As
regards section 4, United Nations films are part of United Nations
documentation, and censorship therefore would be in violation of this section
which provides for inviolability of documentation 'wherever located'. United
Nations films are also covered by the exemption under section 7T (c) since they
are a part of United Nations publicatiocns.

Furthermore, il a government were to demand, in particular, the right
to censor United Nations material end if that demand were complied with, the
question would arise of a contravention of Article 100 of the Charter, under
which a Member State is required to refrain from influencing the Secretariat
in the discharge of its responsibilities and the latter is prohibited'fgmn
receiving instructions from any authority external to the Organization.

The matter remains under discussion with the Government concerned.

137. It may be noted that in section 6 of the ECIA Agreement the freedom from
censorship enjoyed in respect of correspondence and other communications 1s
expressly extended "without limitation by reason of this enumeration, to printed
matter, still and moving pictures, films ard sound recordings”. Section 6 (a) of

the ECA Agreement and section 13 (a) of the ECAFE Agreement contain similar provision

E/ In 1962, the United States sought to require the United Nations to obtain a
licence in respect of the expor: or public information materials to certain
States. Following correapondence the United States acknowledged the United
Nations exemption from this requirement; see section 15 (b) above.
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(b) United Nations copyright and patents

138. The United Nations has obtained copyright protection, in cases where it has
considered such protection desirable, through the registration of its publications
and other works with the anrvnnr=iate natjeorel entharities. In 1950-51 there was

an exchange of correspondence with the United States Copyright Office regarding the
legal capacity of the United Nations to affect copyrighv registration. The letter
sent on behalf of the United Nations included the following passage:

"With regard to the status of the United Nations and the specialized
agencies under the United Shates Coovyright Iaw (17 USC), there seems to be
no doubt that these Organizaticns may be either authors or proprietors of
works to copyright. They are legal entities capable of acquiring property,
and may be 'authors! under the defimition in section 26, which includes
employers in the case of works made for hire. When the Unlted Nations or a
speclallzed agency is 'the author or proprietor of any work made the subject
of copyright', it would appear to be entitled to copyright protection under
the terms of the first sentence of section 9 and would not be subject to the
broviso which is applicable only to citizens or subjects of foreign States or
nations. The United Nations being an international person sul generis is not
a cltizen or a subject of a foreign State or Nations. Likewise the raison
d'€tre for the reciprocity requirement in the proviso does not exist since
the Unlted Nations and the specialized agencies do not grant copyright
protection of any kind.

While there should be no implication that the United Nations and the
apecialized agencies are to be considered ‘'stateless persons', the reasoning
of the Circuit Court of Appeals in Houghton Mifflin Co. v. Stackpole Sons, Inc.
(104 F. 21 306) does, as you cuggest, epvly equally to them. If, as was held
by the Court in that case, a stateless person may be granted copyright protection
without being subject to the reciproclty provision, then it wculd seem to me
that a fortiori the requiremsnt of reciprocity would not be applicable to the
United Nations and specializ:d agencies.

This conclusion is further supported, as you suggest, by Public Iaw 291.
The capacity to acquire propzrty, which is broadly applicable to the right
to copyright protection, is o privilege recognized by section 2, and under
section 9 its grant is not to be conditioned upon any requirement of reciprocity
which might exist in case of foreign governments."
139. During the preparation of the Uaiversal Copyright Convention in 1951, it was
Iroposed that an article should be incorporated expressly permitting the United
Nations to receive copyright protection in all contracting States. Although a
Proposal in this sense was not included in the Convention, the entry into force of
the Convention in 1955, and its ratification by the United States, reduced some of

the procedural and technical difficulties which the United Nations hed previously
@perlenced in connexion with copyrighi registration.
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140. In 1956 the Office of Legal Affairs wrote to the Office of General Services
setting out a number of general considerations with respect to the possible
patenting of inventions developed by cor for the United Nations.

"... It should be noted first of all that a patent right is a property right.
There are no United Nations regulations or rules in existence specifically
applying to the administration of patent rights belonging to the United
Nations, but the Financial Regulations and Rules include provisions dealing with
the management and disposal of United Nations property in genersl. In the
absence of any regulations or rules specifically relating to patents, those

general provisions must be deemed applicable to the administration of patent
right belonging to the United Nations.

"Moreover, it is entirely possible that the United Nations might on
future occasions wish to take out patents covering inventions belonging to
it. This might be the case not only with respect to inventions which could
constitute a significant source of revenue for the United Nations and which
could thus reduce the contributions of member states, but also as regards
inventions the exploitation of which the United Nations might wish to control
for one reason or another.

"The question thus arises as to whether it is necessary or desirable to
adopt a general policy msking inventions belonging to the United Natlons
generally available to the public. It will readily be seen that this may
be desirable in some cases but not in others. It would thus appear that
each case should be considered on its own merits.”
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17. Excise duties and taxes on sales, important purchases

(a) Excise duties and taxes on sales forming part of the price to be paid

141. Section 8 of the General Convention provides that,

"While the United Nations will not, as a general rule, claim exemption
from excise duties and from taxes on the sale of movable and immovable property
which form.part of the price to be paid, nevertheless, when the United Nations
is making important purchages for official use of property on which such
duties and taxes have been charged or are chargeable, Members will, whenever
possible, make appropriate administrative arrangements for the remission of
the amount of duty of tax."

Section 6 of the Agreement with Switzerland establishes a similar rule.l/

142. In the case of the United States, the Headquarters Agreement does not deal

with the exemption of the United Nations from excise duties and sales taxes. All

exemptions_are therefore dependent on enactments of either the federal, state or

city authorities, except in so far as the terms of the Charter and of the Genmeral

Convention represent obligations upon the United States under international law.

In 1958 the question of the tax position of the United Nations was discussed in

the Fifth Committee with particular relation to United States taxes affecting the

United Nations. Both the United States representative and the Legal Counsel,

speaking on behalf of the Secretary-General, made statements at the 704th meeting

of the Fifth Committee during the thirteenth session of the General Assembly; in

the light of those statements it was dccided that further consideration should be

deferred until the Secretariat and the United States Mission had had an opportunity
2

to discuss outstanding issues. Accordingly, the Legal Counsel wrote—/ to the Legal

Adviser of the United States Mission on 10 April 1959, inter alia listing the

various taxes applicable to the United Nations.

1/ In the case of the economic commissions only the ECAFE Agreement contains a

B specific provision. Section 9 of that Agreement states: "The United Nations
shall be exempt from excise duties, sales, and luxury taxes and all other
indirect taxes when it is making important purchases for official use by the
ECAFE of property on which such duties or taxes are normally chargeable.
However, the ECAFE will not as a general rule claim exemption from excise duties
and from taxes on the sale of movable and immovable property which form part of
the price to be paid, and cannot be identified separately from the sales price."

2/ This letter, and that sent by the Secretary-General on 9 September 1959, wi
N is quoted below, effectively reproduce the substance of the statement made
the Legal Counsel at the 7O4th meeting of the Fifth Committee.
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", .. I should like to refer to our several discussions of the numerous

questions relating to the application to the United Nations of excise taxes
in the United States as raised by the Fifth Committee of the General Assembly
at its 667th meeting. You will recall that, in accordance with statements
vhich each of us made to the Committee at its TOhth meeting, it was decided
that the Advisory Committee and General Assembly consideration of these
questions might test be defeorred pending “iccussions to take place between
the Secretariat and the United States Mission to the United Nations.

"I have had preparcd a list of various taxes affecting the United Nations
in the United States, which does not purport. at least in any technical sense,
to be complete but which might nevertheless serve informally as agenda items
for our discussiecns. Accordingly, T should now like to suggest that you
examine the enclosed list, make any cdditions or other proposals which you
wish, and that we then arrange a meeting with a view to determining whether
we cannot arrive at a common understanding as to the conclusions which could
be reported, or the possible lepal measures suggested, to the General Assembly...

"Meanwhile, the following observations may be of interest. Tax provisions
are listed either because of the specific interest in thei: application shown
by members of the Fifth Committee or because they may have application to the
United Nations in ways which might have bLeen precluded by a United States
accession to the Conventios oa the Privileges and Immunities of the United
Nations. 1In @ number of cases certain of the existing exemptions are noted,
not because they have any direct bearing on the United Nations but because
of their interast in indicating the poliey of the tax or the degree of scope

available to United Stetes authorities in adjusting the application of the
tax. '

“"As pointed out in my statement to the Fifth Committee, the most
appropriate legal technique for modifying the incidence on the United Nations
of any given tax will vary sccording to its nature. Subject to settlement of
any anterior policy considerations, agreed action could conceivably be taken
by any of a number of means: simply by United States accession to the
Convention, by amendment to th2 Headquarters agreement, by Headquarters
Regulation, by state or federal legislation. or (most conveniently perhaps, in
some cases) by common understanding, officiol interpretation or written ruling.
I take it that it will k2 e¢v» n~tural desirc to seck the most effective
measures appropriate to th: nceds of the Organization by the simplest gvailable
legal devices. In tnis ccrnnexion you will recall that just prior to these
points being raeised in the Fifth Ccmrittee, the Secretary-General had asked me
to teke up with your Misz’on the particular question of the importation of
liquor by the Unitzd llations 1or service in the Delegates' bars as an official
use of the Organization. Tnis would, of course, need to be done under proper
safeguards and at eppropricte prices, as has now been cuggested by some
representatives on the Fifth Committee. Under none of the taxes set out in
the enclosure, however, has any attempt been made to suggest the type of act.
which could or should be taken; this is on the theory that the list offers '
agenda items and not a briel to argue points in advance of our discussions...
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"INDICENCE OF TAXATION TN THE UNITED STATES
AFFECTING THE UNITED NATIONS

Excise Taxes

A,

l.

Federal

Manufacturers excise taxes on articles sold by manufacturer,

producer or importer (Chapter 32, Internal Revenue Code of 195k;
Part II, Excise Tax Technical Changes Act of 1958, 72 Stat. 1275).

(a) Relevant examples:

Motor vehicles, parts and accéssories, tires and tubes;
gasoline and lubricating oils; various household-type
appliances, =electric light bulbs; photographic equipment,
parts and accessories; business machines.

(b) Present exemptions:

(i) statute (Excise Tax Technical Charges Act,
Section U221): sale for export to a state or local
government, or to a nonprofit educational organization
for its exclusive use.

(ii) Revenue Ruling: accredited diplomatic personnel,
irrespective of treaty, vho purchase from the
manufacturer (Rev. Rul. 296, 1953-2 CB 325).

Retailers excise taxes

(a) Application: 10 per cent, of sales price of numerous types
of articles sold by Unitzd Nations Gift Centre or Souvenir
Shop (Chapter 31, 1954 Internal Revenue Code; Part I,
Excise Tax Technical Chanres Act). ‘

(b) Present evemptions.
(i) As under 1 (b) (i) above, as to the vendee.

(ii) As under 1 (b) (ii) asbove, for accredited diplomatic
personnel on purchases from a retailer otherwise taxed.

(ii1) No excmption as to sales by United States (or by a
United States agency unless a statute specifically
exempts it).



A/CN.Q/L.llB/Adﬁ.l
English -
Page 14O

3. Alcohol

(a) Imposed on all distilled spirits and compounds (including
perfumes) and wines and wine compounds in bond or produced
or imported, or beer produced and removed or imported,
within the United States (1954 Internal Revenue Code
Chapter 51 as amended by Excise Tax Technical Changes Act)

(b) Exemptions

(i) Withdrawal for use of United States (Internal Revenue
Code, Section 7510, 26 CFR 225.890).

(ii) Withdrawal for export (Excise Tax Technical Changes
Act, Sections 5053, 5062, 5247; 'exportation' defined:
26 CFR 252.18).

(iii) Miscellaneous technical, manufacturing and non-beverage
exemptions (see, e.g. Excise Tax Technical Changes Act,
Sections 5003, 521k4).

L. Occupational tax: retail dealers in liquors and beer (Excise .
Tax Technical Changes Act, Section 5121: $54 per year - including
organizations selling to their members: 26 CFR 194.37).

5. Tobacco

(a) Imposed on tobacco (at 10¢ per pound), cigars (at T5¢ to
$20 per thousand), cigarettes (at $3.50 - $8.40 per
thousand) etc. manufactured in or imported into the United
States (Excise Tax Technical Changes Act, Section 5701,

26 CFR 270.60-62), the manufacturer or importer being liable
for the taxes (Excise Tax Technical Changes Act,

Section 5703), and each affixing the stamps before removal
subject to tax (26 CFR 270.149 and .193, 275.138 and .182).

(b) Exemptions

(i) Shipment for consumption beyond the jurisdiction of the
internal revenue laws of the United States (Excise Tax
Technical Changes Act, Sectior 570k4).

(ii) Cigars and cigarettes imported by appropriate consular
officers or staff for personal or official use

(26 CFR 270.196, 275.185).

(iii) Federal agencies and institutions for gratuitous
distribution in the United States (26 CFR 295.50).
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Documentary stamp taxes. Internal Revenue Code, Chapter 34 as
amended by Excise Tax Technical Changes Act.

(a) Imposition (principally affecting Joint Staff Pension Fund).
(1) Sales and transfers of capital stock (4 to 8¢ per
$100. of actual share value: Section 4321) and
certificates of indebtedness (at 11¢ on transfer:
Sections 4311 and 4331).

(ii) Specific exemptions: fiduciaries and custodians
(Section 4342), transfers by operation of law
(Section 4343).

(1ii) Policies and indemnity bonds issued by foreign
insurers (at 1 to 4¢ per premium dollar:
Section 4371).

(iv) Specific exemptions: policies signed or countersigned
by agent of insurer in the state where insurer is
authorized to do business (Section 4373).

(v) General exemptions.

(i) Instruments issued by federal, foreign, state or local
government and certain domestic associations
(Section 4382).

(1i) United States and its agencies are not liable for
stamp tax on instruments to which it is a party, but
tax may be assessed against any other party liable
therefor (Section 4384).

(iii) Diplomatic personnel are exempted from documentary
stamp taxes as taxes the legal incidence of which
would otherwise fall to them (Rev. Rul. 296, 1953-2
CE 325).

New York State

1.

Exemption: United Nations not required to pay 'excise and
sales taxes imposed by the State upon the sale of tangible
personal property! acquired for its official use New York Tax

Law, Section 5-e).

Deferred spplications: exemption inoperative until U.S. shall
accede to Convention on Privileges and Immunities of United

Nations (Laws 1948, e.7h45, Sectiord 2).

State taxes on such sales of tangible personal property.
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L.

(2) Gasoline tax:

(b)

(1) Imposition: on excise tax of 6¢ per gallon on sales
within the State by any distributor (New York Tax Law,
Section 284); payable by the distributor but borne by
the purchaser (Section 289.c).

(ii) Exemption: Sales ‘'under circumstances which preclude
the collection of such tax by reason of the United
States Constitution and of laws of the United States
enacted pursuant thereto.! (Section 28k4); consular
officers (1938, Op. Atty. Gen. 336); state,
municipalities, public bodies, federal
instrumentalities (various Attorney General opinions).

Cigarette tax:

(1) Imposition:

(1) A tax on all cigarettes possessed in the State
by any person for sale', whereby the 'sales of
cigarettes are subject to tax' and the stamp-
affixing agents as 'liable as taxpayers! (New
York Tax Law, Section 471) at 5¢ per pack; and
other tobacco products at 15% of wholesale price.

(2) Alternative use tax 'on all cigarettes used in
the State by any person' (Section 471-Db).

(ii) Exemption; sales to United States or ‘under
circumstances that this State is without power to
impose such tax' (Section L471).

State taxes otherwise exempted.

(a)

(b)

Alcoholic beverage tax (New York Tax Law Section 42k4):
subject to refund (under Section 43%4) to the United Nationms
pursuant to opinion of Counsel of State Department of
Taxation and Finance dated 19 August 1952 as to alcoholic
beverages sold in restricted bars and restaurants in the
Headquarters District, on the ground that such sales are
for official purposes and the Organization is exempt from
taxes incurred in connexion with its official functions.

Alcoholic beverage retail licence fees (New York Alcoholic
Beverage Control Law, Sections 56, 66, 83): exemption
established by Opinion of Attornsy General of

26 October 1951 on the basis of Article 105 of the Charter.
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5. Additional State tax not specifically exempted: stock transfer
tax

(a) TImposition: on all sales or transfers of stock, at one
to 4¢ per share (New York Tax Law, Section 270).

(b) Exempiions: technlcyl ezemptions similar to the federal
(sections 270, 270-b, 270-c).

New York City

1. Cigarettes.
(a) Imposition on sale and use in the City in terms similar to
the State cigarette tax, supra, (New York City
Administrative Code, Section D 46-2.0).

2. Cigars and tobacco: new: Presumably in preparation.

3. Retail liquor licensee tax.

(a) Imposition: on privilege of licensee of State Liquor
Authority to sell liquor, wine or beer at retail within
the City, annually, at 25% of State licence fees
(Administrative Code, Section 46-2.0).

(b) Exemption: United Nations (Administrative Code, Section F
46-%3.0, para. 3).

Customs Duties

AI

Imposition: !'Except as otherwise specially provided...upon all
articles when imported from any foreign country into the United
States' (Tariff Act of 1930, 19 USC 1001): Dutiable list being
too extensive for specific examination, the following can be

noted:

1. Tobacco products (Schedule 6).

2. Spirits, wine and other beverage (Schedule 8).

3. Gift Centre or Souvenir Shop merchandise in general.

Exemptions

1. United Nations

(a) sStatute: 'As concerns customs duties and internal revenue

taxes imposed upon Or by reason of importation' the
exemptions ‘accorded under similar circumstances to foreie-

governments.' (International Organizations Immunities Ac:
Section 2d, 22 USC 288a (d)).
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(v)

(d)

Regulations: The statutory 'free entry privileges' are
further defined as covering 'property' of the Organization
'upon the receipt in each instance of the Department's
instructions which will be issued only upon the request of
the Department of State.' (19 CFR 10.30a(b).)

Practice: Certification by the United Nations for the
purposes of the departmental instruction required in the
above regulation has always extended to alcoholic beverages
under the phrase 'for the official use of the United
Nations', but the Organization has limited its application
of this term to use in its official entertainment.

Ruling: The exemption of the Organization does not include
articles manufactured abroad, imported by a domestic
corporation and sold to the United Nations, the former
being liable for the excise tax on the sale (Special
Ruling of 17 February 1955, CCH Standard Federal Tax
Reporter, Supplemental Volume, paragraph 48, 27k.)

Permanent Representatives of Member States and agreed resident
members of their staffs (per Headquarters Agreement, Section 15):
"The privileges of importing without entry and free of duty and
internal revenue tax articles for their personal or family use!
(19 CFR 10.30b (b).

Special merchandising situations (e.g. United Nations Gift
Centre, Souvenir Shop).

a.

Exemption from customs duties or internal revenue taxes on
importation does not extend to importation by an entity
not itself forming part of the United Nations (e.g. United
Nations Cooperative, WFUNA).

United Nations has not had occasion to claim the privilege

on importation by the Organization of its property if
intended for resale."

143. This letter was followed by one dated 9 September 1959, from the Secretary-

General to the Permanent Representative of the United States.

"...I have the honour to refer to the 667th meeting of the Fifth Committee

of the General Assembly in which a variety of questions were raised concerning
the application to the United Nations or in the United Nations Headquarters
District of United States excise taxes or, in certain situations, customs

duties.

It will be recalled that, in accordance with statements made to the

Committee by the representative of the Secretary-General and the
representative of the United States at the TOkth meeting, it was decided that
the legal, financial and policy questions involved should first be the subject
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of discussions between the United Nations Secretariat and the United-States
Mission to the United Nations, prior to the .submission of recommendation

to the ‘Advisory Committee on Administrative and Budgetary Questions and the
General Assembly. ‘

"After preliminary study by both parties, all specific pojnts raised, and
the incidence in general of United States excise taxes on the United Nations,
wvere thoroughly examined in the course of joint meetings held at the United
Nations on 11 and 12 June 1959. The following brief survey will summarize
the problems reviewed and the conclusions I have reached &s a result of this
review. It has scemed best to submit my views on all points to you in the
first instance, in order that any report made to the Advisory Committee may
take into account any conclusions, legal problems, or practical prospects
which their consideration by your Governmnent inay perait.

"A. Manufacturers cxcise taxes

"1, Federal manufacturers excise taxes apply to a considzerable variety
of articles regularly purchased by the United Nations (Chapter 32, Internal
Revenue Code of 195h; Part II, Excise Tex Technical Changes Act of 1958,

72 Stat. 1275). Examples would be motor vehicles, parts and accessories,
tires and tubes; gasoline and lubricating oils; certain appliances and
electric light bulbs; photographic equipment; and business machines (including
rentals). As a technical matter there is no specific legislative provision
for the exemption of international organizations (apart from the general
abatement of the tax on all sales for export) and, since the tax is assessed
agalnst the manufacturer and thereafter forms a part of the price to be paid,
it would not be automatically exempted either by regulation operative within
the Headquarters District under the authority of Section 8 of the Headquarters
Agreement between the United Nations and the United States of America or by
United States accession to the Convention on the Privileges and Immunities of
the United Nations, Section 7 of which exempts the Organization from all
direct taxes. )

"2. On the other hand, it is my conclusion from the joint discussions
that there is a strong case yor urging some appropriate form of action to
extend the exemption to the United Nations. The following reasons seem
persuasive:

"(a) In determining the details of the application of Article 105 of the
Charter, ‘as authorized by that article, the General Assembly hes established
the policy .that, while the United Nations will not, as a general rule, claim
exémption ‘from excise and sales taxes which .form part of the price.to be
paid, nevertheless, when it ig making important purchases for official use
of property on which such taxes have.heen charged, Members will whenever
possible, make appropriate administrative arrangements for the remission or
return of the amount of the tax. This prineciple has been set out in Section 8
of the Convention on the Privileges and Immunities of the United Nations and
has become a regular element in the customary practice of the States parties.
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At the time of the adoption by the General Assembly of this Convention there
already existed United States legislation which information placed before the
General Assembly described as containing '95 per cent!, of the substance of
the Convention. Unfortunately, however, the International Organizations
Immunities Act (59 Stat. 669) has no provision equivalent to Section 8 of the
Convention. Considering the number and value of important purchases which
the Organization must make in the country of its Headquarters, this omission
is of consequence. Pending accession by the United States to the Convention,
it therefore seems desirable that means be found for the host Government to
be placed on the same footing in respect of the remission of excise taxes as
other States Members. The United Nations attaches great importance to the
principle of remission because it is an equitable one designed to equslize

the procurement costs of the Organization throughout the world, and the
consequent charges upon Members.

"(b) Diplomatic personnel of the Permanent Missions of Member States to
the United Nations who purchase from the manufacturer are exempted from the
payment of these federal excise taxes. (Rev. Rul. 296, 1953-2 CB 325). It
would not seem logical for the United Nations to pay United States taxes, the
financial burden of which falls on all Members, where the same purchases would
not be taxed if made by a resident representative of a Member, and that by
reason of his accreditation to the United Nations. (It may also be permissible

to observe that the existence of the revenue ruling testifies to the power to
exempt such transactions.)

"B. Retailers excise taxes

"3. These taxes are assessed against the retailer on the sales price of
a variety of articles, some of which are sold by the United Nations Gift
Centre or Souvenir Shop (Chapter 31, 1954 IRC; Part I, Excise Tax Technical
Changes Act). Diplomatic staff of missions to the United Nations enjoy the
exemption under the same ruling as that cited immediately above, but there
is no exemption for sales by the United Nations. The Legal Counsel of the
United Nations believes that in certain circumstances a regulation suthorized
by Section 8 of the Headquarters Agreement, being operative within the
Headquarters District where such transactions take place, could bring about
the exemption of these taxes. On the other hand, representatives of the
United States have pointed out that a large majority of the purchasers are
members of the American public who themselves have no claim to the exemption
of a tax they would pay on a similar purchase made outside of the Headquarters
District, while the diplomatic staff of missions can already obtain the
exemption when purchasing here; and that a question of public relations and
of competition with local merchandising might at some point arise. In reply
to these considerations some representatives on the Fifth Committee have felt
that an element of principle militating against tax collection on behalf of
one Member State within the Headquarters District was involved.

[oen
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"L. I have reached the conclusion that for the present no
recommendation should be made as to exemption of retailers excise taxes.
This view is based not onLy on the difficulty of weighing the competing
considerations mentioned in paragraph 3 ‘above but also and specially
because the United Nations still has under review the question whether
these services in the public areas of the General Assembly building should
be operated by the Organization itself or by another entity, as well as
the degree of emphasis to be placed on the various functions fulfilled by
these services (whether revenue, the introduction of products and
handicrafts from less developed areas of the world, or other official
considerations). The same conclusion and reasoning apply tc customs duties
on articles imported for sale by the Gift Centre or Souvenir Shop.

"C. ©Sale of alcoholic beverages within the Headquarters

"S. Vhen the United Nations purchases alcoholic beverages on the
United States market there has already attached to them an internal
revenue tax, and no relevant exemption is provided by statute (Chapter 51,
Internal Revenue Code or 1954, as amended by Excise Tax Technical Changes
Act of 1958). On the other hand, when the Organization imports such
supplies for its 'official use!, it is exempted from 'customs duties and
internal revenue taxes imposed upon or by reason of importation!
(International Organizations Immunities Act, Section 2 (d); 19 C.F.R. 10. 30)
It has never been doubted that the official entertainment of the United
Nations, such as a reception given by the Secretary-General, constitutes
official use, and for this purpose the Organization imports alcoholic
beverages free of duty, certifying, in accordance with a long-standing
arrangement with the United States, that they are for official use. The
question was posed in the Fifth Committee, however, as to why the United
Nations was not entitled to the same henefits with regard to the alcoholic
beverages which it uses in operating the bars in the Delegates' Lounges
and the Delegates' Dining Room. A resale by the United Nations is, of
course, involved, but this takes place in restricted facilities operated
for the convenience of delegations whose resident members are themselves
entitled to customs privileges.

"6. I have concluded on the basis of the joint discussions that
the existing arrangement could and should be extended to cover the
importation by the United Nations of alcoholic beverages which it uses
for the operation of these official facilities, and that the United
States should therefore be asked to acquiesce in the Organization's
henceforward certifying such imports as being for its official use. The
following arguments and advantages give strong support to this procedure.
The facilities in question were installed in the United Nations
Headquarters District as an essential service to which delegations rightly
consider themselves entitled, and one which greatly assists them in the
convenient conduct of their work within the Headguarters. Their operation
is therefore in name and in fact an official use by the United Nations.
The installations are not only confined to the Headquarters District but
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also are within the restricted delegates area. While it is not claimed that
members of the public do not have an opportunity, within relatively narrow
limitations and close controls, to use these facilities, there is no
question but that the great majority of purchasers of alcoholic beverages
are delegates and others in official relation with the Organization.
Security guards maintain a strict surveillance at all doors giving entry
to the delegates ares in crdcr to prevent public access; visitors to the
bar must be guests of delegates; those to the Dining Room must either be
guests or specifically admitted on visiis officizlly authorized by the
United Nations. Guards also maintain a watch within the reserved areas
as well as at the entrances.

"(b) The recommended procedure would have the advantage of merely
extending an existing arrangement - by which the United Nations already
certifies to the Department of State the official use intended for the
supplies it imports - to this additional brench of its operations. Because
the proposal would be confined to imported supplies within Section 2 (d)
of the International Organizations Immunities Act, no exemption would now
‘be requ~cted from the excise taxes on domestic production of alcoholic
beverages, which presumably would require legislative action.

"(c) The result would be conducive to the achievement of a basic
principle of the General Assembly in tax matters, that of equity among the
Member States. The sale of alcoholic beverages in the delegates' service
facilities would continue at present prices, the more so as the Organization
would neither desire to establish a competitive position disadvantageous
to similar commercial facilities in the vicinity nor to increase its own
security requirements by tempting members of the general public to seek
an entry. The equivalent of the present United States taxes would
therefore, as an incidental revenue advantage, rebound to the benefit of
all Members proportionately to their contribution to the expenses of
the Orgenization and not, as some representatives have pointed out, to the

host Government alone by virtue solely of the Headquarters' happening to
be on its territory.

"(d) The procednre wanld to o considerable extent eliminate a legal
anomaly, the State and federal positions kaving been heretofore inconsistent.
On the basis of its Attorney General's opinion of 26 October 1951, firmly
recognizing the official nature of these facilities, the State of New York
has for many years remitted to the Organization the State taxes imposed
upon the alcoholic beverage sold in the Headquarters District. For the
same reason the State does not apply its licensing laws to these facilities
nor New York City its sales tax on the transactions here.

"(e) The result would likewise be generally consistent with the
procedure at UNESCO Headquarters in Paris, where the French Government
has authorized the tax-free resale of domestic alcoholic beverages in tie
restaurant, cafeteria and bars operated by UNESCO within its Headquarters
and restricted to UNESCO and other international organization personnel,

delegates and other representatives of organizations in official
relation with UNESCO.
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"(f) The arrangement would simplify and perfect the control and
audit procedures by which the United Nations at present assures that no
portion of its liquor stocks departs from authorized channels. Invoices
are kept at Headquarters in such form that an audit can at any time
establish the amounts purchased, the amount consumed, and the amounts on
hand. As a special measure under Section 9 of the Headquarters Agreement,
the entry of New York State alcoholic beverage control inspectors into
the Headquarters District is invited in order that they too may verify
that there is no diversion of ‘the supplies on which the State reimburses
its taxes. Heretofore, however, the Organization has had to maintain two
separate stocks, ‘that for its off101a1 functions and therefore exempted
from federal duties on the one hand ‘and on the other hand that for resale
in-its. Delegates' bars and restaurant This has resulted not only in
administrative complexlty but also in the necessity on the part of the
delegatlons, vhen giving receptions at Headquarters through the use of
the United Nations' catering facilities, to deliver to the United Nations
their own duty-free liquor supplies and later pick up the left-overs.

The new procedure would centralize the United Nations stocks and therefore
tighten controls, to the advantage both of the Organization and presumably:
of the host Government as well. 1In substituting a single bulk purchaser
and a simple billing transaction for the present large number..of purchasers,
and eliminating the physical mcvement back and forth of duty-free supplies
(with the present risk of losses or diversions in transit), thé new
procedure would offer the host Government & stricter enforcement situation
without any corresponding reduction in revenue, since the present large
number of Delegation purchasers enjoy the customs exemption in any case.

"D, Tobacco

"T.. The tax position on cigars, cigarettes and tobacco is not
dissimilar to that of alcoholic beverages, as stated in paragraph 5 above
(Internal Revenue Code of 195k, Chapter 52, as amended by Excise Tax
Technical Changes Act of 1953). A number of key factual elements do differ,
however. Sales in the Headquarters District are not confined to the
delegates’ facilities but are in large proportion also made at the counter
at the entrance to the general staff cafeteria. Thus, either the exemption
would have to extend to any sales within the Headquarters District, or, if
confined to the delegates' facilities, would require the Organization to
maintain end control two separate stocks of tobacco products. There 1s
also a difference in relation to the argument, very relevant in the case
of alcoholic beverages, that members of Missions to the United Nations are
entitled to the duty-free privilege in any case and ought also to be able
to enjoy it at the leadquarters of the Organization: cigars and cigarettes
are by nature portable and the delegates can carry their own duty-free
supplies when they come to the Headquarters. Moreover, if no amending
legislation were to be requested, the exemption would apply only to imported
tobacco products and therefore the many popular domestic brands of cigarettes
would in any case be excluded. I have therefore decided to refrain from
making any request looking to.a tobacco.tax exemption in the Headquarters
District at the present time.
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"E. Documentary stamp taxes

"8, These taxes are imposed upon the sales and transfers of capital
stock and certificates of indebtedness (Internal Revenue Code of 1954,
Chapter 34, as amended by Excise Tax Technical Changes Act). They
constitute direct taxes on the United Nations, impinging to some extent on
the United Nations Treasury and to a considerable extent on the operations
of the United Nations Joint Staff Pension Fund. On the basis of the Joint
discussions I have concluded that the transactions of the Organization should
be exempted from the documentary stamp taxes. If the United States were a
party to the Convention on the Privileges and Immunities of the United
Nations, the Organization would be exempted by its Section 7 (a), as it is
in other States Members of the Organization. The tax constitutes a direct
burden on the Organization to the advantage of a single Member. Moreover,
the objection stated in paragraph 2 (b) ebove applies equally to these taxes:
it is illogical that the members of Missions should enjoy an exemption by
reason of their accreditation to the United Nations when that Organization
is denied the exXemption on its own official transactions.

"F. Conclusion

"9. I should be grateful to receive from you an indication of the
action which your Government might contemplate on each of the above
proposals in order that I may report to the Advisory Committee on
Administrative and Budgetary Questions, which in turn will wish to report
to the fourteenth session of the General Assembly in accordance with the
procedure suggested in the 704kth meeting of the Fifth Committee..."

14k, At the fourteenth session of the General Assembly the Legal Counsel informed
the Fifth Committee of the steps taken; in 1960 and in 1962 he spoke again, noting
that, although negotiations had been conducted in a spirit of mutual goodwill no
substantive results had been achieved.é/ Except that the United Nations has now
been accorded exemption from New York State and City tobacco tax, the position in
regard to excise and similar taxes in the United States thus remains as stated
in the two letters quoted above.

145. The position in other countries has, in general, been less complicated than
in the United States and has usually involved the application of a single tax in
respect of a particular transaction. In Switzerland all articles imported for
official use are exempt from turnover taxes and statistical charges; in addition
the United Nations is exempt from stamp duty on official documents and from taxes

on its financial assets or on any income derived from them.

3/ The statements by the Legal Counsel were made at the T48th, 778th and 982nd
meetings of the Fifth Committee at the fourteenth, fifteenth and seventeenth
sessicns of the Gemeral Assernbly respectively.
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(b) Important purchases

146. The question of whether particular purchases are "important" within the
meaning of section 8 of the General Convention has usually been determined by
rzference either to the quantity of goods purchased (or on occasions, to the fact
that the gocds were purchased regularly, thus forming a large purchase in the
aggregate) or to the large cacunt paid. In 1953 the Office of Legal Affairs
summarized its interpretation in a memorandum sent to a United Nations subsidiary

organ, in the followirg terms:

"... Purchases may be £3id to be important when they are made on a recurring
basis or involve considezable gquantities of goods, commodities or materials.,
Moreover, any iter in quection may well constitute an !important! purchase
where the expenditure tc be made is considerabls. Further, in all such
cases weight is to be attached to the intent of the General Assembly in
unanimously adopting the section, together with the rest of the Convention.
Thus it was felt on the one Land, that the Organization should not seek
exemption with regard to purchases vhich were both irregular and of minor
importanca. On the other hand, it was intended that Section 8 should
protect the acsete of the Organization from such taxes whose incidence would
be specially heavy and constitute an undue burden upon it."

147. A Special Fund project was required to pay customs duties and taxes on
gasoline uscd for the operation of its vechicles and other equipment. The

O0ffice of Legnl Affairs advired that:
"... Since the vehicles, generators and pumps appear, according to the
letter of tha2 Project lanager, to be operated for the project, the gasoline
imported for treir operation would obviously be for the official use of -
the Special Func and therefore of the United Nations. It should be exempt

from customs duties and taxes levied on it. If the amount of the tax
figures on the invoice separately from the price, it is a "direct tax' on
the Special TFund within the meaning of Sactiou 7 (a) of the Convention.
I, on the other hand, the tax forms a part of the price to be paid, the
Special Tund wonld be entitled o claim remission or return (or exemption)
in virtve of section 8 of the Convention. Since the Project consumes a
large amount of gasoline in propoxrtion to its scope, and since the base
price is estimated to total $14,000~, with excise taxes at $15,000,-
there can be little doubt that the requlrement that the purchases be
"important! is fully met."

In Switzerland a purchase is regarded as "important" if the total purchase price

is over 100 Swiss francs.



AfC.4/0.118/Ada. 1
English '
Page 152

(c) Remission or return of taxes paid

148. A number of arrangements have b=zen made, in some cases culminating in
legislative or administrative enactments on the part of national authorities, to
enable the Uhited Nations to obtain the remission or return of taxes paid in
accordance with section 8 of the General Conveunitson. Thus the Canadian Order in

Council, P.C. 3766 of 25 August 19W8, Tor evemple, grants authority

ﬁfor {the refund or rcmission of sales and excise taxes imposed under the
Excise Tax Act on goods supplied to, and services performed, in Canada
for the United Nations when the charges for such goods and services are
wade directly to the United Nations and not to individuals."

149. In the case of the United Kingdom, the United Nations was notified in 1953 that
certain government departments had been specially authorized to supply goods
required by the United Nations and the specialized agencies for official use,
wotnont the addition of purchase tax to the selling price.
150. In the case of the United Nations Office at Geneva, the procedures adopted
vere decceribed by the Deputy-Director of that Office as follows:

"... The arrangement wc have with the Swiss authorities is a simple one.
“n the first irstence we pay the tax (impdt sur le chiffre d'affaires)
vwharz it is included in the purchase price charged in the invoice, or, shown
25 o separate item {hsrein. Periodically, about once each month, we claim
reimbursexnent of the tax from the Swiss authorities by sending them copies
of &ll our payment vouchers where tax has been paid. If the tex has not
been shown as a separate itecm in the invoice, but is known to be included,
the Suiss authoritiec thamselves calculate the amount of the tax. In

practice, we do not claim refund of the small amount of tax included in
purchases of less than 100 Swiss francs.

"Of course, in the Gireci imgortatiou by the United Nations. of
supp%ies, etc. for its officlal use, we do not pay customs duties or
the' 'impdt sur le chiffre d afinires'."

~ -

~-%. In an exchange of notes dated 26 November 1954, Lebanon undertook to reimburse
GIX7A In respect of all duties and taxes paid for fuels, alcohol and cement. The
provision in question reads as follows:

"l. Les mesures approorides seront adoptées par le Ministére compétent

pour que soient rewhoursés 4 L'Office, selon une procédure simplifiée,

tous les droits et taxcs afférents & la consommation de carburants
liquides, d'alcool et de ciment (Article II, Section 8 de la Convention
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sur les privileges et immunités des Nations Unies). Au besoin et dans
le méme esprit, cette réglementation pourra &tre appliquée & d’autres
Produits dans le cadre de la Convention. ,

"2. Les sommes afférentes & la consommation passée desdits produits
seront remboursées & 1'Office sur la base des piéces comptables
nécessaires, dont la plupart cnt déja €té déposdes auprés des Autorités
compétentes.”
152. In Presidential Decree No. 698, dated 15 May 1954, the Syrian Government also
agreed to'granf'ﬁhe United Nations exemption from taxes on inflammable materials

on the basis of Section 8 of the General Convention.
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CHAPTER IIT. PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS
IN RESPECT OF COMMUNICATION FACILITIES

i8. Treatment equal to that accorded to Governments in respect of mails,
telegrams and other commnications

1. Section 9 of the General Convention declares that:

"The United Nations shall enjoy in the territory of each Member for
its official communications treatment not less favourable than that ]
cccorded by the Government of that Member to any other Government including
its diplomatic mission in the matter of priorities, rates and taxes on
mails, cables, telegrams, radiograms, telephotos, telephone and other
cormunications; and press rates for information to the press and radio.

No censorship shall be applied to the official correspondence and other
official commnications of the United Nations."
. L » > l
Similar articles are contained in other international agreements.-/
2. The provisions of section 9 have in general been well observed. It may be
noted that in three Latin American countries, Bolivia, El Salvador and Mexico,
vhe United Nations has received the benefit of special postage rates or franchise
in respect of official mail posted in those countries. In Bolivia the United
Notions Information Centre is allowed free postage within the country. In Mexico
the matter is governed by an official decree, published in the "Diario Oficial"
o, 19 o 2L September 1563, whersby the Mexican Government granted postal and
telegraphic franchise to the organizations participating in the Technical
fsslistance Boord programme for the duration of the Basic Agreement on Technical
Lasistance between Mexico and the United Nations, signed on 23 July 1963.
5. In El Salvador a similar franking privilege was given in 1961; in the
officiol notification scnt by Director-General of Posts express mention was pade
of tha Convention of the Postal Union of the Americas and Spain, under which
rcibers of the diplomatic corps in San Salvador of the countries of the Union were

entitled to this privilege.

- ———

1/ Article ITI, ECIA Agrecnent, sections 11-13 ECAFE Agreement, sections 5-6,
- ECA Agreement. It may be noted that in section 7 of the Agreement vith
Switzerland the words “in conformity with the International Convention on
Telecommunications” are added at the end of the first sentence.
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k. The International Telecommunication Convention which was adopted at Atlantic
City in 1947 provided that telegrams and telephone calls sent by the United Nations
should be treated as though sent by a Government. The assimilation to Government

telegrams and telephone calls was made in the following terms:
"Article 36

"Subject to the provisions of Article 45, Government telegrams shall enjoy
priority over other telegrams when priority is requested for them by the
sender. Government telephone calls may also be accorded priority, upon
specific request and to the cxtent practicable, over other telephone calls." -

Article 45 gives "absolute priority" to "distress calls and messages".

Amnex 2, giving a definition of terms used in the Convention, includes the

|
following clause:

"Government Telegrams and Government Telephone Calls: These are telegrams
or telephone calls originating with any of the authorities specified below:

f) the Secretary-General of the United Nations and the Heads of the
subsidiary organs of the United Nations."
5 In 1949 the Administrative Council of the ITU adopted resolution No. 142 in
which it requested its Secretary-Ceneral, inter alia,
"to keep up to date the list of the subsidiary organs of the United Nations
and to forward to the Members and Associated Members of the Union a copy of
this List and to advise then of any modifications therein."
Difficulties arose, however, over the question of which bodies or offices
constituted subsidiary organs of the United Nations. Following a refusal to grant
governmental treatment to a particular United Nations Information Centre the United
Nations wrote to the ITU in 1951, pointing out that Information Centres formed part
of the Secretariat and were not subsidiary organs; telegrams and telephone calls
made by them were therefore entitled to governmental treatment, as having been
made on behalf of the Secretary-General,without being specially listed. 1In the
Buenos Aires Convention, adcpted by the ITU in 1952, the earlier definitions clause

was amended so as to include under "Government Telegrams and Government Telephone

Calls" those sent by:
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"The Secretary-General of the United Nations, the Heads of the principal

organs and the Heads of the subsidiary organs of the United Nations."
6. ngever; in the Geneva Convéntion of 1959 this definition was changed again
to refer to telegrams and telephone céils originating with "the Secretary-General
of the United Nations; Heads of the principal orgens of the United Nations".
Nevertheless, apart from this problem of definition, it is believed that United
Nations telegrams and telephone calls (unlike those of the specialized agencies)
now receive treatment at least as favourable as that given to government telegrams
and telephone calls.. As regards pribrity‘(the only aspect covered expressly in
the Telecomminication Convention) it may be noted that, under the_provisions of
chapter XVII, article 62, paragraph 7, of the Telegraph Regulations, as revised at
Geneva in 1959, a special priority, over and asbove that afforded to Government
telegrams, is granted to United Nations telegrams which are sent by the Secretary-
General, :the President of the Security Council and the General Assembly, and by
" certain other officials, in connexion with ‘the' application of the provisions of
Chapters VI, VII and VIII of the United Nations Charter. 1In addition-to receiving
priority for its telecommunications on terms at least as_favourable as those
afforded to Governments, the United Nations has also been granted the benefit of
the same rétes as are enjoyed by Governments in respect of their
intercommnications. Whefe, in a partiéular case, no government rate applies in
the case of telegrams sent between two countries, the United Nations has accordingly
paid the normal. rate; it appears that in no case has it paid taxes in respect of
its telecommunications.
7. The United Nations is not aware of any acts of censorship being applied by
national authorities to its official correspondence and other commmnications.
Questions relating to restrictions on United Nations publications are dealt with

in section 16 (a) above.
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19. Use of codes and dlspatch of corres pondence by courier in bags

8. As stated in section 10 of the General Convention, the United Nations has
the right,
"..ee. to use codes and to despatch and receive its correspondence by courier
or in bags, which shall have the same immunities and privileges as dlplomatlc
couriers and bags".
The United Nations has used codes in cases where it considered this advisable.
No legal problems appear to have risen from this usage.
9. Although the United Nations has used couriers, the dispatch of commnications
in bags has Leen rmuch more frequent; in each case the United Nations has received
full diplometic privileges and immunities., A few incidents have occurred, however,
vhen government officicls (usually minor officials, acting in error) have opened
United Nations bags. Writing to the Legal Adviser of a United Nations subsidiary
organ after an incident in which customs authorities had opened a sealed pouch
which was being carried in a United Nations vehicle, the Legal Counsel summarized
the legal position as follows:
"As a general rule, the diplomatic bag is inviolable; it may not be subjec;t
to customs inspection or any other form of interference. Should the receiving
State, on suspicion that a diplomatic bag contains improper ob,jeci.:s, open it
for inspection but its suspicion proved to be unfounded, the sending State ,
would be within its right to complain of a violation of international law.
On the other hand, if improper objects are found in the bag, it would be the
sending State that is guilty of abuse of privilege and no complaint from 1t
may lie. This, I believe, sums up the general rule as practised by States.’
10. In 1962 a Memver State granted permission for the establishment of a pouch
service betwcen its capital and United Nations Headquarters on the condition, that,
in case of doubt, the Government might open the pouch in the presence of a United
Nations official. The Government based its position on the ground that it had not
signed the General Convention. The United Nations stated that it found the
condition unzcceptable. It also pointed out that, under the standard Technical
Assistance Agreement which the Member State had concluded earlier, the State had
agreed to apply the General Convention in respect of technical assistance
operations for which the pouch service was required. The Government subsequently
withdrew the restriction and grented the United Nations the right to use the

diplomatic bag unconditionally.



Afcw.L/L.118/Add. 1
English
Page 158

11l. It may be noted that in the case of the economic commissions (other than ECE)
the relevant agreements expressly provide that the correspondence which may be
sent by courier or in sealed bags includes "publications, documents, still and

moving pictures, films and sound recordings".l

l/ Section 13 (b) ECAFE Agreement, see also section 6 ECIA Agreement end
section 6, ECA Agreement.
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United Nations postal services

The United Netions has entered into special agréemenus with the United

United Nations premises situated in those countrles. By and large these agreements

have vorked smocthly. Afier “he Agreement with the United States had been signed

on 28 March 1951, it proved necesgary o excmine the exact division of functidns

between the United Stlates Post O7fice Department and the United Nations Postal

Administration with perticulac refereuce to the sale and cancellation of stamps for

philatelic purposes. %“he follcwing necmorandum was sent by the Office of Legal

Affairs to the United Wations Fostal Administration in Septempber 1951.

"eeeo In your memnrandwa of 20 Augush 1951 you have raised the problem of
the legal relabionchip hetween the United Nations Postal Administration

and the United Stetas Post Office Department which operates the United
Nations Post 0ffice Staticn. ‘

Neither the ile~dqueariers Agreement, which authorizes the United Nations
to orgenize *its own postal service' nor the Postal Agreenment 1tself, which
recites the langu2ze in its preample, leaves any doubt that the United
Naetions Fostal Adiministration, together with the United Nations Post Office
Station which forms but cne operating siement of the forunar, Is a United
Nations activity. It is well known that it was for the convenience of both
parties thav the United States Post Office Department became the agent of
the United Nations to operatc the United Netions Post Ofrfice Station; the
Station, however, is not directly incorporated into the Post Office Department
but mearely providecs the sam: services atl the same rates.as would any United
States Post Office 'having comparsble operations’. It could herdly be
otherwise sinece certein essantici functions normaldly pertaining to a
national governrant are rctained by the United Nations under the Apreement,
in varticular the supnly of postage stamps, postmarking svemps and, of course,
the Post Qrfice Stabtinn premises.

On the otiier hand, it naturally does not follow that the United States
Post Office Depaximaut, in carrying out the specific functions assigned to
it under the Agrecmont, is cubject to detailed control or directions from the
United Nations. Eocbion L (i) makes cleer that the United Nations Post
Office Station 'shall be onerated by the United States Post Office Department®,

Y
2/

United Nations Treaiy Series, vel. 108, ». 231, amended in United Natlons
Treaty Series, vol. e

Ibldo, 'VOl. ‘}3, p- )20'
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- while Secticns Z end C u*vmde bctwecn the g@rt;eb The responslblllty for
'~ . furnishing the various services and equipment ‘necessary to enable the
- United Statas Pcst OIflC” Deuartment to operate the United Watlons Post
Offlce Statlon' :
N By the same ‘toXen, howeVer, it is equally clear uhat the Unlted States
Post Office Department has an obligation 1o see that its operation of the
- Post Office Station does not interfere with the operation by the United .
" Nations of a function retained solely by the latter, the maintenance of a
separate agency for philateiic purposes. The prodlem of interpretation
raised by the issue of first day covers accordingly seems to derive less
from the question of fhe extent to which the Post Office Department is
~ acting as the agent of the United Nations than from “he formula
tentatively established by thz Agreement for the division of revenues.
‘Where functions which in a national administration would be performed by
a single agency are here split between two separate authorities, it is
natural and reasonable that every effort should be made by both paitles
to arrive at a co-operative result which would cenforia with the basic
- intent of the Postal Agreement. In the metter of first day covers both
their preparation and the cancellation of the stamps would normally be
-performed by the same authority. Since first day covers represent purely
;j4ph11ate11c sales, .it follows from the plain language of the Agreement
- ‘and the intent of -all governments represented in the General Assembly’
“including the United States, that the revenue from all first day covers
not posted like ordinary: ma.il matter is to be retained by the Unlted
“Nations for ils owa use. ‘Moreovey,‘bqth ‘the broad language of ‘Section 3%

¥ "gection 3, Sale of United Nations Pcstage Stamps: (i) The United Nations
Post Office Section shall sell only United Nations postage stamps which shall
be provided by tneé United Nations free of charge in such quantities as may be
necessary to fulfil all reascnable needs of the United Nations Post Office
Station. All .revenue derived from such sales of United Nations postage stamps
and from other services rendered by the United Nations Post Office Station shall
be retained by the United States Post Office Department as full and complete
compensation for performance of its obligations under the terms of this
Agreement, except, however, that the United States Posi Office Department shall
be reimbursed for performance of any postal services resulting from use of
United Nations postage stamps sold-for philatelic purposes under the provisions
of paragraph \11) of this section which ere used as postage on mail matter
' posted at the United Nations Post Office Station by being paid an amount equal
to the face value of any such stamps so used ag postage.

"~ (ii) The United Nations may maintain a separete agency for the sale of
United Nations postage stamps for philateiic purposes in response to orders
received by mail. Subject to the provisions of paragraph (i) of this section
all revenue derived from such philatelic sales of Unlted Natlons postage stemps
shall be retained by the United Nations for its own use.” : N

s
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of the Agreement and the entire documentary background of the Agreement :
makes clear that the postal services entitling the United States Post Office
Department to reimbursement of the value of 'postage on mail matter posted
at the United Nations Post Office Station'! did not include incidental post
services buh only the complete services involved in the receipt, transmission
and delivery of m2il matter so posted.

Applying these considerations to the problem of the act of cancellation
of stamps on first day covers which are then delivered otherwise than by
posting at the United Nations Post Office Station, it seems clear that this
function could be performed by either party without any inconsistency with
the terms of the Agreement. Since cancellation in this case is merely
ancillary to the philatelic purpose of preparing and selling a first day
cover, it would be anormal to think that the Post Office Department would
prefer to leave it to the United Nations philatelic agency to perform that
labour -~ the more so because the revenue accrues to the United Nations.

If, however, as a matbter of operational preference, the Post Office
Department wishes ‘to accept the onus of carrying out the cancellation, this
would not seem in eny way to contradict the terms of the Agreement. By
contrast, it would clearly contradict the Agrcement if the Post Office
Department -were to ask for the operational advantage of retaining sole
control of canceilation and at the same time claiming the purely philatelic
revenues from first day cover stamps so cancelled on envelopes which are ‘
not then posted.

It does not seem reasonable to suppose that the United States
Government will insist on this last position when the formula for the
division of revenue was made so public an element of the terms which
permitted the Agrecment to be concluded in ite present form. The history
of the preparation of the Agreement is such that the United States is
clearly party to the understandings of the General Assembly as to philatelic
revenue, and United States representatives were careful to emphasize the
fact that the revenue form:la was worked out subject to adjustnent in the

course of practical experience...."
13. After discussions with the United Stetes Post Office Department, section 3 (i1}
of the Agreement was amenclcd3 by the deletion of the words "in response to
orders received by mail®.
4. Under the Agreement with Switzerland, the United Nations agrees to use
exclusively Swiss postage stamps for the stotutory franking of postal dispatches
sent by the Geneva Office. The Swiss Postal Administratior. issues special postage

stamps (timbres de §ervice) for use by the Geneva 0ffice, staff members and

3/ TIbid., vol. 149, p. hik.

[ens
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_visitors. United Nations stamps as such are sold solely for non-franking”
purposes. ‘The Swiss postal authorities cede to the United Nafions 50 per cent of
the net proceeds obtained from the sale of stamps to private persons for philatelic

- purposes. | |

15. Special postal arrangements have Leen mede in respect of mail sent to or by

United Nations peace~leeping forces. Paragraph 31 of the UNEF Agreement provides
as follows:

"31. The Government of BEgypt recognizes the right of the Force to 'make
arrangenents thiough its owm facilities for the processing and transport
of private nail addressed to or emenating from members of the Force. The
Governmenl of Egypt will be informed of the nature of such arrangements.
No interfercnce ghall. take place with, and no censorship shall be applied to,
the mail of the Force by “the Government of Egypt. In the event postal
arrangements applying to private mail of members of the Force are extended
to operations involving transfer of currency, or transport of packages or
parcels from Egypt. the conditions under which such operations shall be
conducted in Egypt will be agreed upon between the Government of Egypt and
the Commander."

An Agreement was also made with Lebanon regarding the establishment of a UNEF Base
Post Office at Beirut.

16. Provisions similar to the paragraph 31 of the UNEF Agreement were included
in the Agreements relating to ONUC and mvFICYP.

L/ Paragraph 35 of the ONUC Agreement, ibid,, vol. 4ll, p. 2&5, and
paragraph 31 of the UNFICYP Agreement, ibid., vol. h92, pe The

[ons
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United Na.tion_s Radio Administration

A number of agreements entered into by the United Natjons meke prov:fsidn for

the operation of a United Naticns radio qutem. The Headqué.rters Agreement

regulates the matter in some detail. .

"Section 4. (a) The United Nations may establich snd opcrate in the
headquarters district:

(1) its own short-wave sending and receiving radio. broadcasting -
facilities, including cnergency llnk equipment, which may be uscd on the Same
frequencies (within the tolerenc 2 prescribed for thebrcadcasting service by
applicable United States rch.latlons) fo. radiotelegraph, radiotelctype,
radiotelephone, radiotelephoto, and similar services;

(2) one point~to-point circuit between the headguarters district and
the office of the Unitad Nations in Geneva (using single sideband equipment)
to be used cxelusively for the exchange of broadcasting programs and inter-
offite commmnications;

(3) low power, micro~wave, low or medium frequency facilities for
communication within headquarters buildings only, or such other bulld_-Lngs
as may temporarily pe used by the United Nations;

(4) facilitics for point- to-point communications to the same extent
and subject to the same conditions as permitted under applicable rules and
regulations for amateur operators in the United States , excepht that such
rules ond regulaticns shall not be applied in a manner inconsistent with the
inviclability of the headquerters district provided by section 9 (a);

(5) such other radio facilities as may be specified by supplemental
agreement betyeen ths United Nations and the appropriate Amsrican authorities.

(b) The Unitecd Notions shall meke arrangements for the operation of
the services referred to in this section with the- International
Telecommnication Union, the apgr_,prlatn azencies of the Goverament of the
United States and the appropricte agencies of other affected Governments
with renard to 21l frequencies and similar matbers.

(¢) The facilities provided for in this section may, to the extent
necessary for efficlent operation, be established and orerated:outside the
headquarters district. The appropriate American authoritizs will, on
request of the United Natvions, make arrangements, on such terms and ih
such manner- as. mey Le agreed upon by supplementcl agrecment, for:the
acquisition or use by the United Nations of appropriate premises zor such

purposes and the inclusion of cuweh premises in the headquarters district."

V..
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Similar arrangements have been made with. the Swiss Government.l/ Section 14 of
" the ECAFE Agreement also provides fov the cperation of telecommunication circuits
and of radio faciiities.
18. 1In addition to these provisions contained in general host agreements,
arrangements have been made, usually on the basis of an exchange of letters, for
- the operation of United Naticns radio stations in a number of countries arcund the
world. In 1955 an aide-menoire was prepared by the Office of Legal Affairs setting
out the essential legal points which needed to be considered hefore
telecomrunication operations or negotiations could be undertaken in any given

country.

“AIDE MEMOIRE
OF POINTS FOR GUIDANCE IN PREPARING, OR TN INSTRUCTING
UNITED NATIONS REPRESENTATIVES 70 NEGOTIATE AGREEMENTS
WITH NATTIONAL AUTHORITTES FOR THE INSTALLIATION OF
UNITED NATIONS RADIO STATIONS

I. Rights of the United Nations under the International Telecommunication
Convention (Buenos Aires 1952)

Under Article 25 of this Convention and in accordance with the
provisions of Article XVI of the UN/ITU Agreement ennexed thereto, the
telecommunication operating services of the UN are entitled to6 the rights
and bound by the obligations of the Convention and the Regulations gnnexed
to i%. The ITU recognizes that it is important that the UN shall benefit
by the same rights as the members of the Union for operating
telecommunication services (Article XVI). The precise arrangements for
implementing Article XVI are to be dealt with separately.

‘The only ‘precise arrangement', if it can be called such, which has
been made is contained in Resolution No. 26 of the Buenos Aires
Telecommnication Conferencc (1y52), in which the ITU decided that in .
normal circumstances the UN network should not carry the telegraph traffic
of the specialized agencies in competition with existing public channels
or commercial networks. Such traffic may, however, be carried, in cases
of emergency, free or at normal commercial rates.

Thus, as far as the ITU is concerned, the UN has the rights of & member

Administration including, es to radio, that of registering the frequencies,
for protection against interference, with the International Frequency

l/ See the Exchange of Letters dated 22 October and U4 November 1946.

/oo
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Registration Board (IFRB) of the ITU. The UN, however, from the nature

of its circumstances, can only operate as an Administration on the territory
of a host government (except in rare circumstances such as apply to the
present station at Government house, Jerusalem), by virtue of arrangements
reached with that Government. In seeking such arrangements with governments
the Organization is in a position to invoke strong support for any request
based upon its commnication needs. Especially - though not exclusively -- -
in political functions (tuch as truce supervision) it is essential that the -
United Nations have direct point-to-point contacts which cannot be effectively
established (as regards in particular speed, location, and securlty) by
ordinary channels. Such support ‘includes:

(i) - Article 105, paragraph 1 of the Charter providing that the -
'‘Organization shall enjoy in the territory of each of its Members such
privileges and immunities as are necessary for the fulfilment of its

purposes’'.

(ii) Resolutions 240 (III) and 460 (V) of the General Assembly - = _
approving the establishment and operation of the UN telecommmications
system, including in particular the reaffirmation in the former resolution
of the United Nations position as an operating agency in the field of
international telecommunications, and calling upon all Member Governments
to support at all international telecommunications conferences the
requirements of the United Nations for frequencies and services.

(iii) The relevant provisions of the Convention on the Privileges and
Immunities of the United Nations as noted under appropriate headings below.

(iv) Precedents relating to the UN network established by bilateral
agreements between the UN and other host governments. At the moment the
only formal agreements are contained in the Headquarters Agreement between
the UN and the USA; in-the Agreement for the ECAFE Headquarters in Bangkok
(still subject to ratification by the Thai Government), and the exchange of
letters with the Government of the Republic of Korea concerning privileges
and immunities.

(v) Article 41 of the Telecommunication Convention which permits
Administrations 'to make special arrangements on telecommunication matters
which do not concern Members and Associate Members (of the ITU) in general’.
Such arrangements must not be in conflict with the terms of the Convention
and the Regulations as regards harmful interference to the radio services
of other countries.

II. Premises and Necessary Privileges

Where technical considerations permit, it is desirable that the United
Nations radio station or any part of it be established on existing
UN premises. Apart from the adventages of administrative concentration,
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this establishes the inviolability of the station and the equipment under
Section 3 of the Convention on the Privileges and Immunities of the United
Nations. Where any or all of the radio equipment requires installation
outside of established UN premises, it is desirable that the installation
represent a separate and identifiable unit, even if no more than a radio
room, in order that it may be designated as separate UN premises immune
from search or entry or other governmental interference under Section 5 of
the Convention. Should the Host Government not yet have acceded to the
Convention, the terms of Section 3 should be expressly inserted in the
Agreement with reference to the radio facilities.

In all cases the equivalent of Section 4 (c) of the Headquarters
Agreement should be inserted in the local agreement, even though it is not
assumed that facilities will need to be installed outside of the local
UN premises. It is necessary that in the event of a needful enlargement
of the facilities, the discovery of interference or like technical
considerations, the Government be committed in principle to the installation
of separate facilities to be operated away from UN offices, to the negotiation
of the supplemental agreement necessary to that end, and to giving assistance
in obtaining appropriate premises. Provision should also be made for
Government guarantee of any tie-lines that may prove necessary between the
UN radio facilities and the regular UN premises.

The right to exchange traffic in code or cipher is guaranteed by
Section 10 of the Convention, but should be expressly inserted in any
arrangement with a government not a party thereto. Similarly, Section 9
provides that no censorship may be applied to the official commnications
of the UN, but this requires express coverage in the case of a non-party.

III. Traffic

Under Article 1 of the Convention on the Privileges and Tmmmnities
of the United Nations the United Nations is a single international
personality and it therefore operates its network as a single agency in
the telecommunications field. The UN network is accordingly entitled to
carry traffic emanating from or destined for all UN organs. Each radio
station is theretore a 'UN station' and the local authorities should not
regard it as belonging to any single UN subsidiary organ. A representative
of the UN should be instructed to make it plain that he negotiates on
behalf of the Organization as a whole and as agent of the Secretary-General.

'UN traffic' includes messages concerning United Nations programmes
in which the specialized agencies are participating and exchanged between
the agencies (or their representatives in the fields) and the appropriate
UN organs or the TAB, provided that they are paid for by the UN or TAB.

[oen
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Iv. Communications

Consideration should be given to the desirability or necessity of
seeking the right to establish connection and exchange traffic with other
stations in the UN network, including the right to act as a relay station.
Governments may not, of course, be willing to concede such wide powers in
all instances.

In the light of local conditions it may be advisable to secure ,
permission to deal with traffic 'forwarded' from the territory of another
administration. The consent of all administrations concerned would have
to be obtained.

V. FTequenciqi

Administrations prokect their frecuencies by registering them with
the IFRB. The Extraordinary Administrative Radio Conference (EABC),
Geneva 1951, adopted an opinion (Resolution No. 10) that 'unless it is
specifically stipulated otherwise by special arrangements communicated
to the Union by the parties concerned', assignments of or notifications
of frequencies should be communicated by the Government on whose territory
the station is installed. Administrations were invited to adopt this
procedure. The host governmen®t should be invited to agree that the
frequencies to be used by the UN station be notified to the IFRB by the UN.

Where the local use of the frequency spectrum is heavy it may be
advisable tc get the host governument to agree to help in a search for
suitable frequencies for the UN stdtion. It may also be necessary to
provide some machinery whereby mutual interference can be reported and
eliminated.

VI. Security

United Nations representatives negotiating telecommunication
arrangements with & host government should b= instimcted to report back
to the Secretary-General promptly for further instructions in the event
that the Government p“oﬁn°e~ that the U station must comply with any
special security measures.'

Paragraphs 29 end 30 of the UNEF Agrecment provide as follows:

"29. The Force enjoys the facilities in respect to communications provided
in Article III of the Convention on the Privileges and Immunities of the
United Nations. The Comumander shall have authority to install and operate
a radio sending and receiving station or stations to connect at appropriate
points and exchange traffic with the United Nations radio network, subject
to the provisions of Article 45 of the International Telecommnication
Convention relating to harmful, interference. The frequencies on which any
such station may be operated will be duly communicated by the United Nations

[eoe
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to the appropriate Egyptian authorities and to the International Frequency
Registration Board. The right of the Commander is likewise recognized to
enjoy the priorities of government telegrams and telephone calls as provided
for the United Nations in Article 37 and Annex 3 of the latter Convention
and in Article 83 of the Telegraph Regulations annexed thereto.

30«  The Force shall also enjoy, within its area of operations, the right
of unrestricted commnication by radio, telephone, telegraph or any other
means, and of establishing the necessary facilities for maintaining such
communications within and between premises of the Force, including the
laying of cables and land lines and the establishment of fixed and mobile
radio sending and receiving stations. It is understood that the telegraph
and telephone cables ond lines herein referred to will be situated within
or directly between the premises of the Force and the area of operations,
and that connexion with the Egyptian system of telegraphs and telephones

will be made in accordance with arrangements with the appropriate Egyptian
authorities." 2/

20. The standard text which has been designed for use in the case of agreements

relating to United Nations Administrative Centres is set out below:

"The United Nations shall have the authority to install and operate a
radio sending and receiving station or stations to connect at appropriate
points and exchange traffic with the United Nations radio network. The
United Nations as a telecommunications administration will operate its
telecommunications services in accordance with the International
Telecommnication Convention and the Regulations annexed thereto. The
frequencies used by these stations will be communicated by the United

Nations to the Government and to the International Frequency Registration
Roard."

21. The substance of this text is used in article II, section 4, of the Agreement
between the United Nations and Austria regarding the headquarters of the United

Nations Industrial Development Organization.

"(a) The United Nations shall for official purposes have the authority
to install and operate a radio sending and receiving station or stations
to connect at appropriate points and exchange traffic with the United
Nations radio network. The United Nations as a telecommnications
administration will operate its telecommnications services in accordance
with the International Telecommunication Convention and the Regulations

g/ Similar provisions are contained in paragraphs 35 and 36 of the ONUC
Agreement, United Nations Treaty Series, vol. 41k, p. 245, and paragrephs 3
and 31 of the UNFICYP Agreement, ibid., vol. 492, p. Th.

[one
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annexed thereto. The frequencies used by these stations will be
communicated by the United Nations to the Government and to the International.
Frequency Registraticn Board.

(v) The Government shall, upon request, grant to the UNIDO for official
purpuseés appropriate radio and other telecommunications facilities in
conformity with technical arrangements to be made with the International
Telecommnication Union." 3/

22, A different wording is used in the ECA Agreement, section 7 (a) of which

provides as follovs:

"Section 7. (2) The ECA shall have the authority to install and operate

at the Headquarters for its exclusive official use a radio sending and
receiving station or stations to exchange traffic with the United Nations
radio network, subject to the provisions of Article 45 of the International
Telecommunications Convention relating to harmful interference. The
frequencies on which any such station may be operated will be agreed between
the ECA and the Imperial Telecommunications Board of Ethiopie and will be
duly communicated by the ECA to the International Frequency Registration
Board."

3/

United Nations Industrial Development Organization, ID/B/6/Add.l,
3 April 1967. The Agreement was signed on 13 April 1967.
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CHASTER IV. PRIVILEGES AND IMMUNITIES OF OFFICIALS

22. Categories of officials to which the provisions of article V and article VII

apply
1. Section 17 of article V of the General Convention states:

"The Secretary-General will opecify the categories of officials to which the
provisions of this article and article VII shall apply. He shall submit these
categories to the General Assembly. Thereafter these categories shall be
communicated to the Goverrnments of all Members. The names of the officials
included in these catepories shall from time to time be made known to the

Governments of Members." 1/
2. On the basis of a proposal made by the Secretary-General, the General Asseimbly
edopted resolution 76 (1) on 7 December 1946. Entitled "Privileges and Immunities
of the Staff of the Secretariat of the United Nations", the resolution,
"Approves the granting of the privileges and immunities referred to in
articles V and VII of the Convention on the Privileges and Immunities of the
United Nations, adopted by the General Assembly on 13 February 1946, to all
members of the staff of the United Nations, with the exception of those who
are recruited locally and are assigned to hourly rates.
3.  The categories established in resolution 76 (1) have remained unchanged. The
Secretary-General has accordingly maintained that the determination made by the
General Assembly in that resolution precludes any distinction being drawn (e.g. on
grounds of nationality or rank) so as to exclude a given category of staff from the
benefit of the privileges and immunities referred to in articles V and VII, except
in The case of locally recruited staff employed at hourly rates. In this position

the United Nations has enjoyed the understanding and co-operation of practically
all Member States.g

- a———

}/ Section 1 of the Agreement with Switzerland provides that the
Secretary-General shall inform the Swiss Federal Council of the names of
officials in the same manner as the Governments of Member States.

2, On questions relating to the attempt ot certain uovernments to levy taxation

on locally-recruited officials, employed at other than hourly rates, see
Section 24 (d) velow.

[ue.



A/CN.b/1.118/Add. 1
English
Page 171

4 After the introduction of technical assistance programmes it proved necessary
to draw tne attention of Governments to the status of technical assistance experts
and, in particuiar, to tiz fact that although called "experts" as a description of
their function, they are not "Experts on Missions for the United Nations" within the
peaning of article VI of the General Coﬁventiont(which expressly envisages experts
who are officials), except possivly when employed on short-term comtracts. The
following circular note was sent by the Secretary-General to all interested

Governments on 9 May 1951.

".e. I have the honour, at the request of the Technical Assistance Board,
to refer to the status of the technical assistance experts who are engaged by
the United Nations and by the participating specialized agencies to carry out
functions under the expanded programme of technical assistance in accordance
with resolution 304 (IV) of the General Assembly.

"With particularreference to article V, section 17 of the Convention on
the Privileges and Immunities of the United Nations, I wish to invite your
attention to the fact that vechnical .assistance experts recruited by the
United Nations fall within the categories of officials heretofore specified
by the Secretary-General and approved by the General Assembly in its
resolution 76 (I), nemely all members of the staff of the United Nations,
with the exception of those who are recruited locally and are assigned .t-_’? .
hourly rates. Thus, technical assistance experts are engaged on substantially
similar terms and serve under the same conditions as other members c_)f the staff.
Upon accepting appointment they subscribe to the same oath, as required by
the Staff Regulations, as other staff members. They ?.re.subgect to ‘f.he .
authority of the Organization and are responsible to it in the exe.zrc1s;ad; : 1
their functions, and they receive no instructions from any authority e aignto
to the Orgeanization. For tax equalization purposes, the gross salarglp o
them by the United Nations is subjected, under the Staff Assessment anér °
direct assessment comrarable to national. income tazes, in the fag?o;n:ngjg (rI)
the gross salary of any other stafy member, as required by reso U ]:ate 1 that
and 359 (IV) <f the General Assembly. It will therefore ]-De-afpri?the
they are ertitled to the privileges and immunities of officia Stion o Privileges
United Nations provided for by articles V and VII of the Conven.
and Immunities of the United Nations.

: jecipating in the
"Iam also requested by the specialized agenciés participating

. i dance with
technical assistance programme to specify on their ;iziz];ﬁizg i;cgﬁe specialized
Section 18 of the Convention on the Privileges and .

X them are serving as
Agencies, that technical assistance experts appo;nt':dwghin the categories of
members of their respective staffs and are there ord VLT of that Convention
officials to which the provisions of articles VI an

apply.
/..
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"The names of the technical assistance experts included in the categories
of officials of the several participating organizations will from time to time
be made known to your Government in accordance with regular practice and as
provided by Section 17 of the Convention on the Privileges and Immunities of
the United Nations and Section 18 of the Convention on the Privileges and
Immunities of the Specialized Agencies.,

"Finally, it is understood that short-term experts engaged under such
ccnditions as would differentiate them firom members of the staff may qualify
not as officials of any of the organizations but either as experts on missions
for the United Nations under article VI of the Convention on the Privileges
and Immunities of the United Nations or as experts travelling on the business
of the specialized agencies. In such cases these experts on missions will be
so identified in the appropriate certificate to be issued under the provisions,
as the case may be, of Section 26 of the Convention on the Privileges and
Immunities of the United Nations or Section 29 of the Convention on the
Privileges and Immunities of the Specialized Agencies."

5. Despite the despatch of this letter, Governments have on occasions attempted
to impose income tax on the salaries of technical assistance experts on the

grounds that these persons were not "officials" within the scope of article V. In
the Revised Standard Technical Assistance Agreement reference is made to "officials
including technical assistance experts" and to "experts and other officials”, in
order to emphasize that technical assistance experts are "officials" within the
ambit of both the General Convention and the Specialized Agencies Convention.

6. In accordance with the requirement contained in the last sentence of

Section 17, that "the names of the officials" included in the categories of officials
to which articles V and VII apply "shall from time to time be made known to the
Governments of Members", the Secretary-General has prepared annual lists of the
United Nations officials concerned. Up to 1956 the list sent to each Member State
contained only the names of those officials who were its nationals. Since 1956 the
list has included the names of officials of all nationalities. This list is not
identical with that furnished by the Secretary-General to the Fifth Committee for
budgetary purposes each year. The Secretariat has been unable, owing to the
administrative difficulties involved, to include in the lists prepared in pursuance
of Section 17 the names of the locally engaged employees of all field offices; the
host Government or Governments concerned have been separately informed of the names
of such staff. In the case of UNRWA, which employs a large locally recruited staff,

special lists are prepared and sent to each of the Governments in whose territor’
UNRWA operates.
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7. The notifications contained in the lists sent to Member States do not
cerstitute the legal basis or condition for application of the Convention. If
Ltis were to be the case it wculd be impossible, for example, for an official to
weceive the benefit of articles V and VI if his contract began just after a list
had becn ccompiled and ended before the next one were issued, or even if he were to
chaage duty station in the meantime. The parties to the General Convention are
bornd to apply its terms in all cases without any such preconditions the annual
lists merely constitute an administrative device to assist in the practical

apolication of the Convention.
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23, Immunity of officials in respect of official acts

8. Section 18 of the General Convention provides that officials of the
United Nations shall:

“(a) Be immune from legal process in respect of words spoken or written

and all acts performed by them in their official capacity."”
The same provision is contained in Section 15 (b) of the Agrecment with Switzerland
and in virtually all the other agreements concluded by the United Nations relating
to privileges and immunities. In the opinion of the Secretariat this provision
arises directly under Article 105 of the Charter and constitutes an essential
condition for the conduct of all United Nations activities.
9. Although there is a considerable overlap between the matters covered, for
purposes of presentation the Section is divided as follous:

(a) General

(b) Judicial decisions

(c) Cases of detention or questioning of United Nations officials;

testifying before public bodies
(d) Cases arising »ut of driving accidents
(e) Cases involving attempted application of Official Secrets Acts

(f) Duration of immunity

(a) Generall/

2/

the Legal Counsel briefly sumumarized the attitude taken by the Secretary-General in

10. In a memorandum dated 11 July 1963, addressed to the Deputy Chef de Cabinet,

relation to alleged illegal acts not constituting part of official duties.

"..s we should like to confirm that the Secretary-General has, on a number of
Occasions, informed delegations that United Nations personnel do not enjoy
immunity from arrest or prosecution for alleged acts which are not related to
official duties. +++ Needless to say, this position has been taken on

1/ Sce also Section 45 below, regarding a rroposed reservation to the Gene?al‘
Convention inter alia denying to nationals of the State concerned immunity in
respect of official acts.

2/ United Nations Juridical Yearbook 1963, p. 188.

[uee
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many’ occasions and in a number of countries in which United Nations personnel

work. For example, we are attaching a copy of a press release dated

2 June 1949, contairing a statement by the Secretary-General on this

point raised as a result of a case in regard to which the Secretary-General
»s. considered that he could not assert immunity rrom arrest or interrogation

ghere the"alleged acts were not connected with the staff member's official
utieS...

The press release is given below:

"STATEMENT BY SECRETARY-GENERAL TRYGVE LIE
ON IMMUNITIES

"In connexion with the case of the Prague Information Center, I should
like to explain a bit further the situation with respect to immunities.
United Nations Secretariat personnel enjoy immunity from arrest or
questioning in connexion with any of their official duties or acts written
or spoken.

"United Nations personnel do not enjoy immunity from arrest or interrogation ,
for alleged acts unrelated to their official duties which are unlawful in
the Member State where they are committed, or alleged to have been committed.

"There has been some confusion about the immunities of United Nations
personnel.

"Under the Agreement between the United Nations and the United States of
America regarding the Headquarters of the United Nations, in Section 15, a
limited number of persons are granted the same diplomatic privileges and
immunities as are granted to diplomats accredited to the United States
Government. These persons have the official status of ambassadors or
ministers in their own country for the main part, except for those persons
who are put on the diplomatic list because they have been agreed upon by the
United States Government, the United Nations and the member country concerned
as entitled to such a status because they are resident members of staff and
need such immunities in order to carry on necessary work for their own
countries in connexion with the United Nations. These diplomatic
functionaries are not put on this diplomatic list unless they hold a status
at least as high as diplomatic secretary of delegation.

"The privileges and immunities granted to this small number of persons
are exactly similar to those granted in Washington to diplomatic
representatives of foreign governments there. The same privileges and
immunities are granted to American diplomats serving in foreign countries.

"They were not invented especially for the United Netions since, for at
least three centuries in every civilized country, ambassadors and ministers

Joun



A/CN.4/5.118/A44d.1
English
Page 176

serving abroad have enjoyed diplomatic privileges and immunities under
international law as a necessary facility for their work.

"That refers to delegations. The Secretary-General and the eight
assistant Secretaries-General have diplomatic immunity in those countries
which have acceded to the Convention on Privileges and Immunities. Other
Secretariat members do not have diplomatic immunity outside of performance
of their official duties. If there is any infringement of any laws, traffic
violations for example, a Secretariat member is in the same group - unless
on official business - as the average citizen who may pass a red light or
step on the gas too hard. He just pays his fine, and many already have."

12, The expression "legal process" has been interpreted by the United Nations
in accordance with the standard definition as comprising the éntire judicial
proceedings, including the writ, mandate, summons or act by which the court assumes
jurisdiction and compels the appearance of the defendant and witnesses and acts of
execution, as well as other acts on the part of public authorities, such as arrest
and detention in custody, in connexicn with legal proceedings.

13. Following the arrest of a United Nations staff member on charges of
espionage in 1963, the United Nations successfully claimed the right to visit hin
while he was in custody. In an internal memorandum prepared by the Office of

Legal Affairs, the basis of the United Nations right to do so was expressed as
follows:

"1. In connexion with the recent arrest of a staff member, the question
has arisen of the extent of the right of the United Nations to visit and
converse with staff members held in custody or detention by the authorities
of a State.

"2, It is established by the advisory opinion of the International Court
of Justice of 11 April 1949, on reparation for injuries suffered in the
service of the United Nations (I.C.J. Reports, 1949, p. 174), that in the
event of an agent of the United Nations in the performance of his duties
suffering injury in circumstances involving the responsibility of a State,
the United Nations has the capacity to bring an international claim against
the responsible State (whether it is or not a member of the Organization),
with a view to obtaining the reparation due in respect of the damage caused
both to the United Nations and to the victim or to persons entitled through
him. The United Nations therefore has, beyond any doubt, a right of
diplomatic protection of its staff, at least within the limits of the
questions put to the Court in the request for the advisory opinion.

"3, The right to visit and converse with the person in respect of whom
a State may possibly have violated its international obligations is a

Jun.
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person -concerned is in custody or detention, the only such o
through access to that person. This is recognized, for example, in the Vienna
Convention on Consular Relations of 2k April 1963 (A/CONF.25/123. Consuls are
the usual channel through which States ascertain the facts about persons to

whom they are in a position to afford diplomatic protection. Consequently the
Convention provides in article 36:

'L. With a view to facilitating the exercise of consular functions
relating to nationals of the sending State:

1

*(c) consular officers shall have the right to visit a national of
the sending State who is in prison, custody or detenticn, to converse and
correspond with him and to arrange for his legal representation. They
shall also have the right to visit any national of the sending State
who is in prison, custody or detention in their district in purusance
of a judgement...?,

"4, It is therefore cleatr that the United Nations has the right to visit
and converse with one of its staff members in custody or detention whenever
there is any possibility that the United Nations or the staff. membf.er in the
performance of his duties may have been injured throggh tne \‘IlOlathﬂ by a o
State of any of its obligations either toward the U{uted Natlor}s or tox:lard e
person concerned, During such visits and conversat%ons 'the.Unlte.ﬂi Nattllc.mts1
representatives must have the right to pursue any line of dlSC;SSlOg :h;:;her
would clarify the questions both whether an injury has occurreb, alm heth
it was incurred in connexion with performance of the staff member's :;ven i‘or
The wmere fact that there is no obvious connexio? betwe?en ?he'r:i;?rilcient o
the detention by the State and the staff memlfe%- ] dutlifi iswzge co Cire right
nullify the right of the United Nations to visit. If' a ; der’lt snon the

1 ted Nations would be made entirely depen 4poR
of protection of the Unite e 14 make the right practically
reasons given by the detaining State, and that w

ineffective.

. 3 the staff member's
"5, Even if in fact there is no connexion between

‘ = el S

be allowed to visit a staff member under.de’centlon;haS beon oty logal injury
all appropriate discussions not only whether tt'le;.ehumanity o aith rall
but also whether the person is being treated wit

true when the presence of the staff member. in whaIrl S b cases it 18

is due to his employment by the United Natlons. & T . " oo oial auty,
inappropriate to apply narrowly the fext o iomiz the result of, and &
since the person's very presence in the oo gt duty, and hence, in & sense,
necessary condition for, the pergomizg;éozftprotectit’m by the United Nations
-is connected with it. This broader

national Court cf
follows from the undesirability - stressed by the Inter
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Justice in its advisory opinion on Reparations for injuries - that staff
members should have to rely on protection by their own States. The Court
said (fCJ Reports, 1949, p. 183-184):

'Tn order that the agent (of the United Nations) may perform his duties
satisfactorily, he must feel that this protection is assured to him by
the Organizaticn, and that he may count on it. To ensure the independence
of the agent, and cocnsequently, the indepencdent action of the Organization
itself, it is essential that in performing his duties he need not have to
rely on any other protection than that of the Organization (save of course
for the wore direct and immediate protection duve from the State in whose
territory he may be). In particular, he should not have to rely on the
protection of his own State. If he had to rely on that State, his
independence might well be compromised, contrary to the principle applied
by Article 100 of the Charter. And lastly, it is essential that - whether
the agent belongs to a powerful or to a weak State; to one more affected
or less affected by the complications of international life; to one in
sympathy or not in sympathy with the mission of the agent - he should
know that in the performance of his duties he is under the protection of

the Organization. This assurance is even more necessary when the agent
is stateless.'

"6. It follows from the foregoing that, when a Uniteéd Nations staff
member is arrested or detained by the authorities of a State, the Organization
always has a right to send representatives to visit and converse with him with
a view to ascertaining whether or not an injury has occurred to the United
Nations or to him through non-observance by the State concerned of its
international obligations, anc whether or not such injury is connected with
the performance of his duties. Furthermore, at least when the staff member
is not a national of the detaining State, there are reasons for recognizing
a broader interest of the United Nations in the matter, so that the staff

member will not have to rely exclusively on the protection of his own
State." 3/

It may be noted that Staff Rule 104.4, promulgated on 8 Merch 1954, provides

as follows:

15.

"A staff member who is arrested, charged with an offence other than a
minor traffic violation, or summored before s Couri as a defendant 1n 2
criminal proceeding, or convicted, fined or imprisoned for any offence other

than a minor traffic violation, shall immediately report the fact to the
Secretary-General."

In view of the various cases which have arisen involving driving accidents,

it may be recalled that, in accordance with General Assembly resolution 22 (1) (E),

Staff Rule 112.k4 requires staff members to carry public liability and propervwy

damage insurance in an amount adequate to insure them against claims arising from

injury or death to other persons, or frcm damage to the property of others, caused
by their cars.
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{v) Judicial decisions

(i) Westchester County on Complaint of Donnelly v. Ranolloy

16. The defendant was charged with having driven a car at an excessive speed., He
pleaded that he was immune from jurisdiction since he was driving the vehicle

as a United Nations official, whilst acting as the chauffeur of the Secretary-General.
The claim to immunity was based on Article 105 of the Charter and on the International
Organizations Immunities Act, Section 7 (b) of which provides that:

"Representatives of foreign governments in or to international organizations
and officers and employees of such organizations shall be iwmmune from suit and
legal process relating to acts performed by them in their official capacity
and falling within their functions as such representatives, officers, or
employees, except in so far as such immunity may be waived by the foreign
government or international organization concerned."

17. It was held that the defendant was not entitled to immunity as a matter of
law without a trial of the issue of fact. A distinction was drawn by the Court
between those personnel whose activities were such as to be necessary to the actual
execution of the purposes and deliberations of the United Nations and others. Since
the defendant's responsibilities did not cause him to come within the former
category, he did not enjoy the immunity claimed. The Secretariat does not accept

this case as properly decided, nor does it represent current United States practice.

(ii) United States v. Coplonl-jj

18. Judith Coplon and Valentine Gubitchev were indicted on charges of violation

of espionage laws. Mr. Gubitchev was a United Nations official, of USSR nationality.
He claimed diplomatic immunity o.a the ground that he had entered the United States

as Third Secretary of the Soviet delegation to the United Nations, and still retained
a post with the Foreign Ministry of the USSR.

19. The Court rejected the arguments advanced in behalf of Mr. Gubitchev. Referring
to the defendant's position as a member of the staff of the Secretariat, the Court
declared:

"Such status does not per se confer diplomatic immunity under generally
accepted principles of international law... Hor does the defendant, by reason

4/  City Court of New Rochelle, 8 November 1946, 67 N.Y.S. 2d@ 31. Although spelt
“Ranollo" in the report, the defendant's name was in fact "Ranallo”.

5/ District Court, Southern District, New York, 10 May 1949, 84 F. Suppl. L72.
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of such employment, possess immunity from prosecution for the offense
charged by virtue of any law or treaty of the United States...

"It seems clear that unlawful ecpionage is rot a function of the
defendant as an employee of the United Nations. Freedom from arrest
for such conduct, it would seem, is not a privilege or immunity necessary
for thc independent exercise of the defendant's function in connexion
with the United Nations."

As regards the Headquarters Agreement, the Court stated:

2C

YSuffice it to say at this point that this agreement does not, by virtue
of his employmznt relationship to the United Nations alone, confer any
immunity upon the defendant. It follows from the foregoing that the
defendant's status as an cmployee of the United Nations conferred upon
him no privilege or immunity which should constitute an obstacle to

his apprehension, trial or conviction for the offense charged in the
indictment."

The Court dismissed the defendant's claim of diplomatic immunity as a Third

Secrceary of the USSR Ministry of Foreign Affairs in the light of the views
expressed by the Department of State.

s,

Even if we assume that at the time of his arrest defendant was still

a Third Secretary of the Soviet Ministry of Foreign Affairs.it is clear
that he is not thereby clothed with diplomatic immunity. The dispositive
fact is that the State Department has declared to the Sovielt Embassy

by aldc-mémoire of March 2, 1949, and aide-mémoire of April 29, 1949,
that defendant does not enjoy diplomatic status. That is a political
decision whicli courts do not review.

"...even if we assume that he is a foreign emissary and that he
cntered as such, it is clear that he was not so received."

As regards the claim to immunity derived from the defendant's alleged position
rewoer or the USSR delegation to the United Nations, the Judge declared that,

assuning that he was, or had been, a member, he derived no benefit from this

"The State Department inferms me +that it has consistently drawn a )
distinctlon between representatives of a foreign government and representatives
or members of an international orgenization. Tt has never recognized

the latter as possessed of diplomatic stetus ipso facto even if the

United States is a party to the pavrticular international organization., See

4 Hackworth, Digest of International Law, 419-423. The Government

ergues that by virtue of Article 100 of the United Nations Charter, one

rav not simultaneously be an employee of the United Nations and a member




A/CN.L/L.118/Add.1
English
Page 181

of one of the national delegations and that defendant's acceptance of

employment in the UN Secretariat termlnated any membership he may have

had in the Soviet Delegation."
The Judge found that he did not need to pass on this question. The defendant was
not entitled to diplomatic immunities under the Headquarters Agreement since he
did not satisfy the conditions of Section 15 of that Agreement, being neither a
principal resident representative nor "a person agreed upon by the United States,
the United Nations and the Soviet Government".
22. Lastly, the Court held that the case was not one falling within the original
Jurisdiction of the Supreme Court since the defendant was not a "public minister”
within the meaning of the term. It may be moted that the defendant Gubitchev was
later permitted to return to the USSR. 7

(iii) Essayan v. Jouveé/

2>. In an action relating to the occupation of a private dwelling the defendant,

& French national and a representative of the United Nations High Commissioner for
Refugees, had contested the jurisdiction of the Court on the ground that, as a '
diplomatic agent in France of an international body, he enjoyed diplomatic immunity
which he could not waive and which according to judicial authority even covered acts .
done by an agent as a private person. He cited in particular an agreement of

18 February 1953 between the French Govermnment and the United Nations High
Commissioner for Refugees in which the Government had granted to the High
Commissioner's representatives in France the benefits and immunities conferred by
the Convention on the Privileges and Immunities of the United Nationms. '

2h. In its judgement the Court rejected this plea, pointing out that the immunity
from legal process granted to representatives of the High Commissioner by article v,
section 18 (a), of that Convention, which had been ratified by France, was éxpressly
restricted to their official acts and thus clearly differed from the total immunity |
granted to the envoys of foreign governments by the decree of 13 Ventose, year II.
The court stated further that the granting of a special immunity to United Nations
officials obviously implied that they could not, simply as such, be equated wivh

6/ ILower Court of the Seine. 1 October 1362. QGazette du Palais,
16-19 February 1963. (United Nations Juridical Yearbook 1962, p. 290).
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envoys of foreign governments, and that such equality of treatment was also
precluded by the fact that the United Nations was constituted quite differently

from a foreign government.

(iv) People of the State of New York v. CoumatosZ/

25. The defendant, an American citizen employed at the United Nations Headquarters
as an inventory clerk on the payrcll of the United Nations, was arrested by the
New York City Police outside the United Nations Headquarters and indicted for grand
larceny committed in the United Nations Headquarters. He objected to the
proceeding on the ground that the Court lacked jurisdiction by virtue of his
position as a United Nations employee and in view of the fact that the alleged
crime had taken place on the United Nations premises.

26. By a judgement of 19 January 1962, the Court of General Sessions sustained
the indictment and found the defendant guilty. The Court pointed out that, while
diplomatic immunity was extended to some categories of resident representatives

of Member States to the United Nations under article V of the Headquarters
Agreement of 26 June 1947, between the United States and the United Nations,
officers and employees of the United Nations could rely cn the International
Organizations Immunities Act of 1945, whose provisions on immunity from suit and

legal process (section 7 (b)), are limited to acts performed by them in their
official capacity.

(c) Cases of detention or questioning of United Nations officials;
testifying before public bodies

27. In 1949 the authorities of a Member State sought to interrogate an employee
of a United Nations Information {eatre. National officials entered the premises
of the Centre and asked the employee to accompany them, which he declined to do.—
The Chief ot Diplomatic Protocol informed the Director of the Centre that the
official concerned "was suspected of contact with a group engaged in anti-state
activities" and requested the delivery of the official for interrogation. With

referenee to this request, the Secretary-General instructed the Director,

7/ Court of General Sessions, New York County, 19 January 1962. 224 N.Y.S.

2d. 507. (United Nations Juridical Yearbook 1962, p. 294). See also
section 9 above.

8/ Regarding the violation of United Nations premises, see section 9 (a) above.
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"to ask, in accordance with the general practice o
written confirmation of the subject of the interro
assurance that the matters upon which the official
not refer to United Nations activities or to words
acts performed by him in his written capacity."

f United Nations, for
gation including 'spéeific
will be questioned do
spcken or written and

28. This assurance was given by the Ministry of Foreign Affairs. The Permanent
Representative of the Member State subsequently informed the Legal Counsel that the
official had been convicted for acts which had no connexion with his work at the
United Nations Information Centre, and provided a copy of the Jjudgement given.

29. In 1952 a subpoena was served on three United Nations officials, including the

Director of the Bureau of Personnel, in connexion with the case of the United States

V. Keeney.g/ The Secretary-General wrote to the United States Permanent
Representative, requesting the Secretary of State to inform the court that each
subpoena was addressed to the officer in question in his official capacity and that
the process on its face related to matters falling within their functions as United
Nations officials. They therefore enjoyed immunity in respect of the acts in
question under the International Organizations Immunities Act and by virtue of
Article 105 of the Charter. The officials concerned were not required to appear
before the court. )

30. In 1956 military police violated the premises of a United Nations subsidiary
Organ,lo arrested two United Nations officials and, after a period of confinement,
expelled them from the country. The Secretary-General entered a vigorous protest

to the Government of the Member State concerned regarding this action. One of the
two officials was charged with iighting 2 match in the imner staircase of the United
Nations premises at the time of an air alarm during office hours. In fact, a
match had been struck, tut not by either of the two officials, and, in any case, it
could not be seen except by persons in the yard of the building.

i nt
official was charged with inciting the workers against the Government,
Since the Government had broken

The second

though no

evidence in support of this charge was presented. oten
ntries of the nationality of the two officials,

off diplomatic relations with the cou fety

f 44 ntee of the sa
the United Nations had previously obtained an unconditional guara

9/ See also section 10 above and section 31 below.

. tion 9 (a) above.
10/ Regarding the violation of United Nations premises, see S€C (
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of all such officials frcm the Foreign Ministry of the State concerned. The
Secretary-General accordingly socught an appropriate apology for the arrest,
expulsion and indignities suffered by the United Nations officials and for the
violation of United Nations premises.

31. In January 1957 a further incident occurred in the same Member State when a
security officer entered United Hations precmises and sought to take into custody
for questioning a United Nations official. The official d4id not accompany the
security officer; the latter stated that in view of this refusal the official would
have to leave the country immediately. The Secretary-General protested to the
Foreign Ministry of the State regarding this incident and sought assurances that
the official concerned would have the right of unmolested entry into the country
in future, in order that official functions on behalf of the United Nations might
be fulfilled.

32. A United Nations aircraft carrying, amongst others, officials of a United
Nations subsidiary organ, made an emergency landing in a Member State in

December 1963. The authorities of the Member State forcibly separated those
officials who had been recruited in an adjoining territory from the others,
interrogated and searched them, and placed them in temporary imprisonment. In
answer to the protest made by the United Nations, the Ministry of Foreign Affairs
of the State concerned based its action on grounds of national security. The
United Nations declared in reply that this ground did not affect the. international
obligation of the Member State to ensure the immunivy of the United Nations and
its officials in respect of official acts; the senior United Nations official
present had fully explained the circumstances of the landing before the arrest and
interrogation took place. Since that landing whilst in the course of an official

journey was the result of force majeure, the entry of the officials was an act in

an official United Nations capacity and not an act undertaken in a private
capacity. Accordingly, it had been incumbent on the Government to treat their

entry as an official one and to comply scrupulously with the terms of the
Convention.
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(@) Cases arising out of driving accidents

33. In a number of cases United Nations officials have been arrested, detained in
custody, or charged, following driving accidents in which they were involved. Where
the journey was one taken solely for private purposes, the United.Nations has not
intervened unless, at the least, it appeared that the nature of the measures taken
were such as tc affect the independent operations of the United Nations itself.

This consideration has also been of central importance in deciding whether or not
immnity should be waived in cases where a criminal charge was laid against an
official who was driving on official business.ii/ In deciding this question-the
Secretary-General has needed to consider whether, in the light of the over-all
factors, the exercise of punitive measures by the Government concerned might
undermine the independent exercise of official functions. It must be emphasized,
however, that the facts of each case have been carefully considered by the Secretary-
General and the claims of the municipal court to exercise jurisdiction weighed
against the interests of the Organization before final decision has been reached.
The issue of the personal convenience of the individual staff.member has not entered

into the matter.

(e) Cases involving attempted application of Official Secrets Acts

34. In several cases Governments have requested that United Nations technical
assistance experts serving in their countries should sign a declaration, binding
themselves not to divulge any information derived from their employment, in
accordance with national Official Secrets Acts. In reply the United Nations has
pointed out that the proposed declaration was repugnant to section 18 (a) of the
General Convention and might be interpreted as a submission to local jurisdiction.
The attention of the Government has been drawn also to the provisions of Staff
Regulation 1.5 under which staff members are placed under an obligation not to
communicate to any person any information mede known to them by reason of their
official position which has not been made public except in the course of their
duties or by authorization of the Secretary-General. This obligation doers not cease

upon separation from the Secretarisat.

li/ Regarding the question of waiver see also section 31 below.
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(f) Duration of immunity

35. In an internal memorandum prepared by the Office of Legal Affairs in 1952,
consideration was given to the question whether the immunity from legal process of
a United Nations official in respect of official acts survived after the
termination of his functions. Unlike section 12, in relation to representatives,
section 18 of the General Convention is not specific on the point. The opinion was
expressed that, on the functional basis of the immunities of both diplomats and

officials, international officials should be immune in respect of official acts

after ceasing to be officials. In the course of preparing the Specialized Agencies

Convention, paragraph 22 of the Rapporteur's Final Repcrt on the work of Sub-
Committee 7 to the Sixth Committee, declared:

"In connexion with Section 19 (a) which (following the General Convention)
prescribes that officials shall be immune from legal process in respect
of words spoken or written and all acts performed by them in their
official capacity, it was agreed that, to fulfil the purpose of the
provision (namely that officials should pursue their official duties,
feeling coufident that they are protected from all personal liability
in regard thereto before municipal tribunals unless immunity is waived),
it was necessary that this immunity should continue after the officials
had ceased to be ofticials. It was thought, further, that this
interpretation in fact followed from the wording of the Section as a
whole and it was pointed out that paragraph (6), dealing with exemption

from official salaries from taxation, required a similar interpretation
if it was to receive its proper effect.”

36.

The conclusion reached in the memorandum was that the immunity survived by
virtue of Article 105 of the Charter, the functional analogy between United Nations

officials and diplomatic representatives, and the relationship between the General
and Specialized Agencies Conventions.
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24, Exemption from taxation of salaries and emoluments

37. A number of questions have arisen during the history of the United Nations
involving the interpretation of the tax laws of various Member States in the light
of the circumstances affecting individual United Nations officials. Since it would
not be practical to give a complete account of all such cases which often turned on
the particular facts and provisions involved, the present section is divided under
the following headings which deal with some of the topics which have arisen most
frequently with respect to the immunity of officials from taxation.

(2) General; Tax Equalization Fund;

(b) Position in the United States;

(c) Position in Switzerland;

(d) Locally recruited staff;

(e) National taxation in respect of United Nations Pension Benefits;

Estate or Succession Duties.

(a) General; Tax Equalization Fund

38. Section 18 of the General Convention prcvides that

"officials of the United Nations shall:

" (b) Be exempt from taxation on the salaries and emoluments
paid to them by the United Nations."

The United Nations has interpreted this provision as requiring exemption to be given
in respect of all forms of national taxation (e.g., social security contritutions,
as well as income tax) levied on salaries and emoluments received from the
Orgenization.

39. In resolution 239 (III) C of 18 November 1948, the Gener:

that ;

al Assembly requested

"Members which have not acceded to the Convention on Pr1v1leges‘and Ix;mz;lltles
of the United Nations or which have acceded to it with ?ezegazii:i ato

its section 18 (b), take the necessary action, legislatly m nationa]’- income
exempt their nationals, employed by the United Nations frc?d to them by the
taxation with respect to their salaries and emolu.mer'lts ga;m double taxation
United Nations, or in any other manner to grant relief fr

to such nationals."
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Lo. With a few exceptions, of which the United States is the most notable, all
Member States have either acceded to the General Convention or taken the necessary
action to exempt from national taxation the official income of their nationals
employed by the United Nations. The inequality nevertheless produced where one or
more States do not grant exemption from national taxation led the General Assembly

to adopt resolution 13 (I) of 1% February 1946, in which the General Assembly
resolved that: A

"Pending the necessary action being taken by Members to exempt from
national taxation salaries and allowances paild out of the budget of
the Organization, the Secretary-General is authorized to reimburse

staff members who are required to pay taxation on salaries and wages

received from the Organization."
In resolution 239 (III) D, the General Assembly authorized the Secretary-General to
reimburse the members of the staff for national income taxes paid by them in
respect of salaries received during 1949, and in subsequent years the Assembly has
continued this authority, although by budgetary action rather than by resolution.
The Assembly also directed the Secretary-General, by paragraph 2 of
resolution 239 (IIT) B, not to include in any future personnel contracts a provision
undertaking to reimburse national income taxes. Accordingly, reimbursements of
taxes required to be paid by staff on their official salaries was made only from
year to year.
41. In the hope of encouraging legislative measures for the relief of double
taxation on official salaries, the General Assembly imposed a direct assessment on
United Nations staff members comparable to national income taxes; the relevant
text is contained in resolution 239 (III) as amended by resolution 359 (IV). The
revenue derived from this staff assessment plan was applied as an appropriation-in-
aid of the budget.
42. This scheme still left the principle of equality among Member States

unachieved. As the Secretary-General, on the instructions of the General Assembly,
reported:

"A Member State which has not granted either tax exemption or relief
from double taxation to its nationals who are staff members benefits
twice: first from national taxes and levies on such nationals, and

secondly from the income derived from the Starff Assessment Plan. On
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the other hand, a Member State which has granted tax exemption or relief

from double taxation to its nationals who are staff members shoulders an

additional burden in contributing to the budget appropriation for

reimbursement of national income tax levied by other Member State." }/
43. The General Assembly accordingly adopted resolutions 973 (X) and 1099 (XI),
establishing a tax equalization fund in which revenue from the staff assessment plan
is now credited in sub-accounts for each Member State as -a credit against, and in
the proportion of, its annual contribution to the budget. Where any staff memberé.
are subject both to staff assessment and to nationasl (including local and state)
income taxation in respect of their official salaries, the Secretary-General is
authorized to refund to them out of the staff assessment coliected from them, the
eamount of the income taxes on their United Nations income. There is then charged
against the credit of the Member State taxing them all amounts refunded such staff,
by way of double taxation relief in respect of national income taxes. Thus,
in effect, the Member State taxing the official United Nations income of any of the
staff of the Organization sees its annual contribution to the Organization increase
(or, at least, fail of a reduction) in the amount of the taxes so assessed.  The
United Nations has not yet been able to devise a method of ensuring tgx equalization
in the case of programmes financed by voluntary contributions however.
by, Except in the case where special agreements have been negotiated, the benefits
of section 18 (b) are confined to the "categories of officials” referred to in
section 17 of the General Convention. Thus amongst these excluded from the
exemption given in section 18 (b) are independent contractors, technical assistance
fellowship holders and teachers and student receiving fees or cash grants in
connexion with UNICEF training projects, as well as locally recruited staff

employed at hourly rates.

(b) Position in the United States

45, The United States has not acceded to the General Convention, nor has it adopted
legislation granting exemption from taxation to its nationals in respect of

salaries and emoluments received from the United Nations. This question constituted,

1/ Report of the Secretary-General on the use of income derived from the Staff
Assessment Plan (A/C.5/584), para. 9.
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indeed, one of the main reasons why the United States declined to accede to the

General Convention. The Report of the Senate Committee on Foreign Relatlons stated:

"The main issue raised in the committee hearings with respect to the
general convention on privileges and immunities centred about section 18 (b)
vhich provides that officials of the United Nations shall be immune from
taxation on the salaries and emoluments paid to them by the United Natioms.
The committee recognize that certain inequalities in the salary scales
within the United Nations would inevitably result if the nationals of
different states employed as members of the Secretariat are subjected to widely
divergenl ratcs of taxation by their own governments. This might lead
to difficult problems of morale within the Secretariat. On the other
hand, the committee considered it undesirable to create within the United
States a group of nationals not subject to the normal responsibilities of
citizenship. Even though American members of the Secreteriat have
obligations to the United Nations, they still retain their citizenship
and they derive many benefits from the United States. As such, the
committee members believe they should be called upon to contribute in the
form of taxes to the work of our Government as other American citizens.

"While the committee agreed that there could be no objection to any
arrangement which might be made within the United Nations Secretariat to
equalize the tax burden imposed upon staff members, it was believed that
the United States should reserve its position with respect to section 18 (b)
relating to tax immunity. The committee recommends that the terms of
the resolution be revised accordingly." 2/

46. It was chiefly owing to United States policy with respect to tax exemption
that the General Assembly came to adopt the staff assessment scheme described in
sub-section (a) above, and also to authorize the Secretary-General to reimburse to
United States citizens the amount of the income taxes which they pay on their
United Nations salaries and emoluments. As regards this reimbursement, staff members
subject to federal, state or local income tax are informed by the Secretariat
administration that the reimbursement is not reprosented as equivalent to exemption
from taxation on United Nations earnings. In calculating the actual amount of
reimbursement, the Organization applies the available income-splitting benefit,
personal exemptions and optional standard deduction to the United Nations salary
as if there were no outside income. In certain limited circumstances additional

benefits available are lert to be applied to actual outside income, as, for instence,

g/ Committee on Foreign Relations, United Nations Senate, Report No. 559,
80th Congress, First session, pp. 6-7.
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itemized deductions over and above thé ampount of the optional standard deductions.
Where, however, a United States citizen established to the satisfaction of his
District Director of Internal Revenue that he has been a bona fide resident abroed
for an uninteryupted period which includes an entire taxable year, he may exclude
his foreign earnings (within specified limits) for the entire period during which
he has been a bona fide resident abroad; his unearned income is thus taxéble at the
lower rate. The same result obtains in the case of pfesence in & foreign country
or countries during at least 510 full days in any period of eighteen consecutive
months. Under United Nations reimbursement procedures, the staff member is under
an obligation to co—dperate in lawfully minimizing his taxes, including seeking the
exemption of s bona fide resident abroad, where applicable.\

L7. It may be noted that officials who are United States citizens and serving in
the United States are required to pay social security contributions in accordance
with Public Law 86-778, approved 13 September 1960. Under the provisions of that
Law United States citizens are taxed on earnings received from the United Nations
as if they are self-employed. The United Nations did not formerly reimburse staff
members from the tax equalization found in respect of the social security
contributions which were paid.é/ In 1966, however, the General Assembly approvedE/
the reimbursement to the staff members concerned of the difference between the
social security tax each staff member is required to pay as a United Nations
employee and the amount he would have had to pay as the employee of a taxable
employer. This approval, which was concurred in by the United States Government,
came into effect on 1 January 1967 and covers reimbursements in respect of 1966 and

subsequent years.

(c) Position in Switzerland

L8. Under Swiss law responsibility for taxation is divided between the Federation,
the cantons and the various communes; liability to taxation therefore depends in

part on where the official lives.

2/ See the decision of the United Nations Administrative Tribunal in Davidson v.
the Secretary-General, Judgement No. 88, 3 October 1963.
h/ At its 1501st plenary meeting on 20 December 1966, the General Assembly took

- note of the relevant decision of the Fifth Committee contained in paragraph'BS
of 1ts report. Official Records of the General Assembly, Twenty-First Session,

Annexes, agenda item 81, document A/6605.
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49, All officials, including those of Swiss nationality, are exempt from federal,
cantonal and communal taxes on the salary and indemnities they received from the
United Nations, including lump sum payments received from the United Nations Peusion
Fund. As regards reyments received from non-United Nations sources, officials
(other than Swiss nationals) may claim exemption from texes on personal property

(biens mobiliers) including tax on capital (1'impdt sur la fortune), other than

taxes on Swiss shares. Dividend withholding tax (1'impOt fédéral anticipé) is levied

on dividends and interest received from savings accounts and bonds. However
reimbursement of the amount withheld may be claimed from the tax administration.
There is no exemption from taxes on real property or on income derived from such
property, nor from indirect taxes in general (e.g., on insurance premiums or radio
and television licenses), whether levied by federal, centonal or communal
authorities. In addition to the above, officials of grade P.2 and above are not
required to pay a fee for a driving license and are not subject to automobile tax.
50. 1In the canton of Geneva, non-Swiss staff members with taxable income have the
choice between a special rate of taxation (article 32 ter of the loi genevoise sur
- les contributions publiques), with no deductions allowed for dependants, or the
application of the normsl system of taxation, which takes into account the gsalary

Paid by the United Nations but allows deductions to be made.

51l. Officials of Swiss nationality are exempt from social security centributions

(Assurance Vieillesse et Survivants) if they are full participants in the United

Natlons Pension FunG, and trom contributions to the unemployment fund (caisse

d'assurance contre le chdmage).

(@) Locally recruited staffi/

52. A number of States have sought to tax the salaries of their citizens who are
employed by the United Nations and stationed in the home country. In so far as
these officials, though locally recruited, have not been assigned to hourly rates,
the United Nations has protested against such attempt on the grounds that the

officials concerned were exempt from taxation in respect to their United Nations

5/ Other than United States or Swiss nationals who are dealt with in the two
preceding sub-sections.

Joes
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salary and emoluments by virtue of the terms of resolution 76 (I) and of the

General Convention. In a letter sent to the representative of one such State in

1964, the matter was summarized as follows:

.«The position of your Covernment is at variance with the
consistent practice of all Member States which have acceded to the
General Convention without. reszrvation as to its provision on income
tax exemption and with tha: of all other States which, though not a
Member of the United Nations, or a Member of the United Nations but not
a party to the Convention, have undertaken to apply the Convention.

All these Governments have invariably recognized thit staff.members of
the United Nations, including those who are their own nationals, are -
entitled to the same income tax exemptions as accorded non-nationals.
Among the eighty-six States Members of the United Nations which have
acceded to the Convention, only four States have made a reservation at
the time of accession so us “o deny income tax exemption to offlcials,
whether internationally or lo«ally recruited, of the United -Nations.who
are her own nationals; these States are: Canada, Laos, Mexico and Turkey.
But even among these reserving States, only Turkey has actually required -
their nationals on the stat? of the United Nations office in her
territory to pay income t:x. Laos has waived the tax; Mexico has not
s0 far actually collected the tox and is at present considering
administrative measures whereby collection will be tindefinitely
deferredt; while no practical d1f;1culty has arisen—in Canada, the
United Nations baving no nffisn in thes country.

"Of the Member States which have not acceded to the Convention,
all those which participate in the Technical Assistance or Special
Fund programmeé have, as has your country, by uniform standard agreements
with the United Nations assumed a legal obligation to apply the Convention
insofar as concerned those progrsmaes. Among the handful of countries
which have neither acceded to the Convention nor otherwise undertaken
to apply the Convention since they do not partake in Technical Assistance
or the Special Fund, ouly the United States of America is host to a
United Nations office. And the United States has co-operated with the
United Nations in estebliching the Tax Equalization Fund, through which
she returns to the Unite? Ilations practically all the income tax she
«collected from her national:s on the staff of the United Nations. Your
country, should she persist in her present position, would be the sole
country which has, by agiecments with the United Nations, assumed a
legal obligation to acccrd incoze tax exemption to United Nations
officials irrespzctive of nationality but refused to do so.

"We have taken peinc to explain these arrangements in order to
show that immunity from income tazation on United Nations salaries and
emoluments for officials of the United Nations, irrespective of
nationality or rank, is a well-established principle steadfastly adhered
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to by the Organization and that it has in fact been universally
recognized or indirectly applied. This immunity is granted United
Nations officials, as are other privileges and immnities provided for
in the Convention, 'in the interests of the United Nations and not for
the personal benefit of the individuals themselves!, to quote section 20
of the Convention. Thus, if your Govermment, in concert with all other
States, recognizes the immunity from income taxation of its nationals
on the staff of the United Nations, it would do so in the interest of

the Orgenization and not for the benefit of those nationals as
individuals."”

53. In a case which arose later in 1964, the Member State concerned sought to
tax nationals, residents and clerical staff regardless of nationality. In a

letter to the Permanent Representative, the Legal Counsel described the position
as follows:

"...According to information from the United Nations Technical
Assistance Board Representative, the tax authorities of your country
have taken the position that members of the staff in.the office of the
Representative who are nationals or residents are not entitled to
exemption from taxation on their United Nations salaries. They have
also taken the position that the immunity does not extend to clerical
staff regardless of nationality. The tax authorities recognize that
under Section 18 (b) of the Convention on the Privileges and Immunities
of the United Nations officials shall ... (b) be exempt from taxation on
the salaries and emoluments paid to them by the United Natioms. They,
however, expressed doubts that nationals and residents of your country,
or clerical staff stationed there, could be considered as 'officials
of the United Nations'!'. The question having been referred to me, I
should like to submit for your comsideration the correct legal position.

"The Convention on the Privileges and Immunities of the United
Nations provides for a procedure for the definition of the term tofficials
of the United Nations', and, by the definition established by that
procedure, no distinction is maintained among the staff members of the
United Nations as to nationality or residence. All members of the
staff of the United Nations, with the exception of those who are
recruited locally and are assigned to hourly rates are officials of
the United Nations and enjoy the seme privileges and immunities provided
in the Convention, including the right to exemption from income

taxation."
5k. After citing section 17 of the General Convention and resolution 76 (1) and

referring to the list of staff members sent to each Member Government each ye&r,
the letter continued:
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"From the above, it will be seen that, under the decision of the
General Assembly taken in pursuance of the Convention on the Privileges
and Immunities of the United Nations, all staff members in the Office
of the Representative of the United Nations Technical Assistance Board
in your country, irrespective of nationality or residence, are in the
status of 'officials of the United Nations' and; as such, are entitled
to all privileges and immunities appertaining to such officials. The
only exception to this rule is in the case of staff meuwbers 'who ere
recruited locally and ere assigned to hourly rates.' DNone of the staff
members in the said office of the Representative fulfil these conditions,
the clerical staff not being assigned to hourly rates. All of then,
therefore, are entitled to income tax exemption, including those who are
nationals or residents.”

55. Following representations by the United Nations, the tax auttorities of the
States concerned have, in the majority of cases, given appropriate recognition to
the immunity from taxaticn provided under the terms of the General Convention.
Where cuch recognition has not been given, the United Nations has where possible
applied the provisions of the tax equalization fund so as to reduce that country's
credit in the fund by the amount of any reimbursement made by the United Nations

to the staff member concerned.

(e) National taxation in respect of United Nations pension benefits;
estate or succession dutigg

56. Whereas section 18 (b) of the General Convention provides that United Nations
officials shall be exempt from taxation on the salaries and emoluments paid to them
by the United Nations, no express provision was made to cover the payment of
pension benefits. When the Convention was teing prepared during.the first part of
the first session of the General Assembly, the question was briefly considered by
the Sub-Committec on Privileges end Immunities. The second report (A/C.6/31) of
the Sub-Committee contains the following statement:
"The Sub-Committee on privileges and immunities examined another

proposal submitted by the Advisory Group of Experts on administrative

and budgetary matters, rade with a view to exempting- 211 members of the

staff of the Organization from taxaticn on retirement benefits and

exempting their beneficiaries from taxation on death benefits, either in

the form of a lump sum or benefits paid by the Organization to widows
and orphans.
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~ "The Sub-Committee decided, without prejudice to this question
being taken up and chsidered separately at a later stage, that a
provision to this effect should not be included in the General
Convention."

No subseguent action was taken by the General Assembly to afford such exemption.
Consequently the Urited Nations has not been in a position to require Member States
to grant exemption from national income tax on pensions received from the United
Nations Joint Staff Pension Fund. Many countries do not, however, tax United
Nations pensions. It may also be noted that the Headquarters Agreement for the
United Nations Industrial Development Organization provides expressly in
section 27 (d) that the officials of the organization shall be accorded,

"Exemption from taxation in respect of the salaries, emoluments,

indemnities and pensions paid to them by the UNIDO for services past

or present or in connexion with their services with the UNIDO." 6/
57. As regards estate and succession duties, in 1963 the Office of Legal Affaeirs
advised the secretariat of the Technical Assistance Board as follows:

"It has been the usual position that the estates of international
organizatlions' staff are taxable in accordance with general rules of
private international law and the provisions of any Convention for the
Avoidance of Double Taxation on Estates which may exist between the country
of duty station and the country of nationality or permanent residence of
the staff member. While the fact of such taxability may cause an
additional administrative burden to the estate of a staff member and
even on occasion involve unfortunate delays, the financial position
of the heirs is not ordinarily affected in any significant degree.
Legislation or a convention commonly provides for taxation of the whole
estate in the country of settled residence, with taxation in other
countries of so much of the decedent's property as is situated within
the taxing jurisdiction, the principal taxing State then giving some form
of deduction or credit for estate duties paid abroad."

58. In Switzerland no succession duties or taxes on gifts are payable if the
deceased or donor is an official, other than a Swiss national, above the rank of
an Associate Officer (P.2). In such cases the deceased is not considered as
domiciled de jure in Switzerland. Officials of below the rank of Assoclate Officer
or'who are of Swiss nationality are obliged to pay succession duties or taxes on

gifts or property they receive. All officials are obliged to pay duties or taxes

in respect of property received from a person legally domiciled in Switzerland.

6/ United Nations Industrial Development Organization, ID/B/6/Add.l, 3 April 1957
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25. Tmmunity. from national service obligations

59. Under section 18 (c)‘United Nations officials ere'declared "immine from
national service obligations". Four Member: States have made reservatlonq or
declarations regarding the application of thls prov1s1on when accedln7 to the
Gereral Convention. Laos and Thailand declared that their nationals should not be
ex>mpt from natlonal service obligations by v1rtue of. thelr employment as United
Nations off1c1als In the case of Mexico, the grant of pr1v1leges and immunities

to United Nations officials who are of Mexican nationality and exercising their
functions in Mexican territory is confined to certain provisions of section 18, not .
including section 18 (c). Turkeéy acceded to the Convention'subjeet to the following

reservations

"The deferment, during service with the United Nations, of the second period
of military service of Turkish nationals who occupy posts with the said
Organization, will be arranged in accordance with the procedures provided
in Military Law No. 1111, account being taken of their position as reserve
officers -or private soldlers, provided that they complete their previous
military service as required under Article 6 of the above-mentioned law,

as reserve officers or private soldiers.”

60. Under appendix C to the United Nations Staff Rules, entitled "Provisional
Arrangements relating to Military Service", détailed provision has been made for
cases in which staff members perform military service, with the consent of the

Secretary-General. The appendix is reproduced below.

"(a) In accordance with section 18 (cj of the Convention on Privileges
and Immunities of the United Nations, staff members who are nationals of
those Member States which have acceded to that Convention shall be 'immune
from national service obligations'in the armed services of the country of
their nationality.

"(b) Any requests to Governments which have not acceded to the
Convention to defer or exempt staff members from military service by
reason of their employment with the United Nations shall be made by the
Secretary-General and not by the staff member concerned.

"(c) Staff members who have completed one year of satisfactory
probationary service or who have a Permanent or Regular Appointment, may,
if called by a Member Government for military service, whether for training
or active duty, be placed on special leave without pay for the duration of
their required mllitary service. Other. staff members, if called for
military service, shall be separated from the Secretariat according to the
terms of their appointments.
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"(da) A staff member called for military service.who is placed
on special leave without pay shall have the terms of his appointment
maintained as they were on the last day of service before he went on
leave without pay. His re-employment in the Secretariat shall be
guaranteed, subject only to the normal rules governing necessary
reductions in force or abolition of posts.

"(e) In the interpretation of Rule 105.2 (b), the period of .special
leave without pay for military service shall be counted for the purpose
of establishing seniority.

"(f) A staff member on special leave without pay for military
service shall be required to advise the Secretary-General within 90
days after his release from military service if he wishes to be restored
to active duty with the Secretariat. He shall also be required to submit
a certificate of completion of military service.

"(g) If a staff member, after the period of required military
service, elects to continue such service or if he fails to obtain a
certified release therefrom, the Secretary-General will determine on
the merits of the particular case whether further special leave withcut
rey will be granted, and whether re-employment rights shall be maintained.

"(h) If the staff member's absence on special leave without pay
appears likely to last six months or more, United Nations will pay, if
so requested, for transporting the staff member's wife and dependent
children to his place of entitlement and for their return travel after the
staff member's return to active duty with the Secretariat, provided that
the expenses involved will be counted as travel expenses related to the
next home leave entitlement of the staff member.

"(i) The Secretary-General shall not continue his contribution to
the Joint Staff Pension Fund on behalf of the staff member during the
staff member's absence on special leave without pay for military service.

"(J) The provisions of Rule 106.4 relating to illness, accident
or death attributable to the performance of official duties on behalf of
the United Nations shall not be applicable during periods of military
service.

"(k) The Secretary-General may, if the circumstances of the military
service appear to warrant it, credit the staff member's period on
special leave without pay for military service in fixing the salary
step upon the staff member's return to active duty with the Secretariat.

"(1) The Secretary-General may apply such of the foregoing provisions
as he deems appropriate in the case of a staff member who with the advance
approval of the Secretary-General volunteers for military service or
requests a waiver of his immunity under Section 18 (c) of the Convention
on Privileges and Immunities of the United Nations."

/e
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61. n. the case of. States which have acceded to ‘the Gederal Convention R relatively

It is
beh.eved thet. scarcely any Governments whlch are partles to .that instrument have

few difi‘icul’cies have; occurred regarding the application of ‘section 18 (c).

recucsted ths. Secretary-ueneral to permit officials 6f the netlonality in question
to perform naticnal service. United Nauions offlclals of a certain nationallty have
be:n required to epply for a relecse from mllltary reserve serv1ce, together with
ccrtain other official formalities, such as exit permit and income tax clearance,
before leaving %he country after spendlng thelr home leave there. The United
flerlons has sought to obtain the waiver or simplificatlon of 'these requirements in
respect of officials.

2. Seve’;dl States have sought to apply military service provisions . to locally
rec:uited officials of United Netions subsidmry organs. Apart from a few a.solated
coses 1t is believed that such local emnloyees have not- in fect been: called upon to
perforrd fuil military service.

65. In 1962 a steff member informed the Office of Legal Affairs that when he

left his home country in 1957, on recruitment by the United Nations to serve as an
official at iiéadqu’ari:ers} he had been required to furnish two guarantees, each of
approxirately $l ,200; one was to eusure his eventual return to the country and the
other was to ensure thet he would eventually fulfil his military service
obligations. The Office of Legal Affairs gave the opinion that the first guarantee
vos a restriction on the move:cent and exclu51vely 1nternat10nal character of an
officinl of tholhaited Nations vhlch was inconsistent with the authority of the
Secretarv-General, uuder Articles 97, 100 end 107 of the Charter, to appoint,

denloy exd direct the staff of the Organization. The second guerantee vas declared

incompatible with scction 18 (c) as constituting a form of national service

oblipgetion. . :
_ . al Cor ion
6h. fs rezarcs States which have not become parties to_the General Convention,
. - lations, as

under Executive Order No. 10292 amending the Selective Serv1ce Regu 2 ’
arended by Executive Order No. 10659,

rermanent residence in the United Sta

a rwale alien admltted other ‘then for

tes is not requlred to register for military

. Ap3 3 member of the
servicaz provided, inter alia, he is a United Nations official or &

femily of an official.
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65. In the case of Switzerland, special provision was made in the Annex to the
Agreement with Switzerland concerning officials of Swiss nationality. The Annex
provides that the Secretary-General will‘communicate to the Swiss Federal Council
a list of officials of Swiss nationality liable for military sérviée; that the
Secretary~-General and the Council will agree upon the list of such officials who
shall be granted dispensation in view of the office which they hold; and that, if
other officials of Swiss nationality are called up, the Secretariat may ask for
postponement or some other appropriate measufe. In practice the preparation of a
list has been dispensed with; cases are now treated separatcly as they arise.
Swiss natiomals are frequently called for short periods of two or three weeks of
military service. In some instances the United Nations has successfully requested
a deferment. In one case, involving a Swiss official of director rank, a general
deferment (congé pour lidtranger) was requested.

66. The Swiss authorities have contended that, under Swiss law, a military tax is
payable by officials of Swiss nationality in lieu of military service. The
following extract from a letter sent by the Office of Legal Affairs in 1958, in
ansver to a query raised by a specialized agency, broadly summarizes the United

Nations position in regard to this tax. After referring to the provisions of the
annex, the letter continued:

"...The Swiss Government thereafter took the position that the tax in lieu
of military service was payable by any Swiss national enjoying this exemption
on the grounds that the Federal Comstitution (Article 18) itself not only
provides for universal military service but also requires the Confederation
to prescribe a uniform tax on exemption from military service. The United
Nations ceems to some extent to have acceded to this position after
discuseions late in 1947. Apart from the constitutional basis for the tax,
there is an argument in favour of the Swiss position in that the federal

lav on the tax on exemption from military service (28 June 1878, as amended )
treats the tax as one by way of 'compensation'! for the non-performance of
military service more or less regardless of the reason of the non-fulfilment.
Thus, neither unavoidable absence or residence abroad nor even medical
disqualification appears to confer any exemption from the tax and, apart
from a few very narrow classes of exemption, the tax seems to be levied

on the mere fact of non-performance of military service without consideratiot
of the reasons.

"Accordingly, the Swiss authorities are understood to have continued
to assess the tax against United Nations officials exempted from service.
The United Nations, however, does not reimburse the officials so taxed.
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This is on the grounds that the reimbursement authority of the Secretary-
General extends only to income taxes, and the military exemption tax is
not properly an income tax. It is assessed on a compound basls, only one
element of which is calculated on income, and this is not, in our opinion,
sufficient to characterize it as an income tax for reimbursement purposes.
The tax consists of a personal tax of 6 francs plus a supplementary tax
of 1.5 per cent on income and 1.5 per mill on net worth and expectancy.

"The above is the position as we know it and to the best of our
knowledge does not differ in the case of the Specialized Agencies, a number
of whom have the same provision in their agreements with Switzerland as -
that cited in the Annex mentioned above."
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26. Immunity from immigration restrictions and alien registration

67. Officials of the United Nations, together with their spouses and dependént
relatives, are declared immune "from immigration restrictions and alien ‘
registration” in section 18 (d) of the General Convention. A similar provision is
contained in many of the international sgreements concluded by the United Naiions
dealing with the privileges and immunities of the Organization and its officials.l
It may be noted that e number of countfies issue special identity cards for United
Nations personnel serving in their territory.

(a) Practice in respect of countries other than the United States

68. In Geneva, the names of all United Nations officiasls and their dependents
living with them (together with the names of minors studying abroad) are
communicated to the "Contrdle de l'Habitant". United Nations officials and their

dependents (provided the latter are not working in Switzerland) receive from the
Federal Political Department an identity card, called a carte de légitimation, the

colour of which varies according to the rank of the official. Other members of

the family of the staff member do not receive a carte de légitimation but their

passport is stamped "dispensé du permis de séjour", provided they do not work in
Switzerland.

69. Two special cases which have occurred regarding residence visas or taxes may

be noted. In 1961, the authorities of a Member State sought to impose the "taxe

de résidence" on all locally recruited United Nations staff members serving in the

country. Although the Technical Assistance Board Regional Representative protested

against this imposition to the Foreign Ministry, the Ministry declined to change

its position. In a memorandum to the Technical Assistance Board administration,

the Office of Legal Affairs expressed the view of the United Nations as follows:

"The purpose of section 18 (d) of the Convention is of course to ensure
the freedom of the officials of the United Nations to enter and reside in
any country for the exercise of their functions in connexion with the
Organization. The imposition of an alien immigration fee would appear to
dercgate from such freedom, by making the residence of United Nations officials

1/ sSee e.g., Section 15 (@) of the Agreement with Switzerland, section. 17 (c),
ECAFE Agreement, section 11 (f), ECA Agreement.

fonn
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in the country in fact dependent upon the payment of a tax on aliens.
The 'taxe de résidence? wmay thus be considered to be of the nature of
an 'immigration. restriction’, the imposition of which is inconsistent
with the letter and splrlt of the Convention. Iurthermore, the tax

in question diseriminates against officials in the country concerned

as. coupared to officials in other States which do not impose such a tax.
in such circumstances the Organization may feel obliged to reimburse
the officials concerncd in that State, the tax thus becoming, in fact,
one upon the United Nations iteelf in a manner which would not accord
with the letter and spirit of the Convention..."

70. The second case concerned "police residence” or "re-entry" visas. The
following letter, which wcs cent by the Legal Counsel to the Permanent Representative

of the State concerned in Y63, seis out the facts.

"Tt appears that the local authorities have taken the position that
staff mémbers of Cforeign natﬂonallty who remain more than three months are
renu1~nd to obtald forun of ¥isa from the police and, furthermore, are

qulrea to pav a fee.“ Thiz visa is variously referred to as a 'residence
visa'! or ‘'re-entry! v¢gap -Its text states that the alien can re-enter the
country as often as he likes durlng a specific period. Repeated inquiries
es to the nature of the visa i question elicit the fact that foreign staff
members who are now being required, three months after entry, to obtain
the viea, did not have to have on entry visa when they first entered the
country to take up *heir duties there. No visa was indeed required for
entering the country. It thus seems obvious that the visa that is now
requir=d, aiter a sojourn of three months, is one for the purpose of
staying or residing in the country and not for entering it. Inasmuch as
its possession is a requisite to sojourn in the country, the visa in question
is therefore in the nature of a residence permit, or as it is often referred
0, a ‘residence visa‘'.

"Insofar as it concerns the United Nations, the mere requirement that
a staff nember assigned to your country must possess a visa or o residence
perinit in order to stuy iu that host country is in itself unobjectionable,
50 long as such visa or permit is no more than a friendly formality and
is granied without chargé or restriction. On the other hand, the fee
levied for the visa avpears to constitute a restriction on the right of
the affected United Notions staff members to remain there for the
independent exercise of their functions in connexicn with the United
Nations. In our considered viewr, its imposition would conscquently appear
to be inconsistunt with sectiou 18 (d) of the Convention on the Privileges
aend Immnities of the Unlted Natious, which seetion provides: '0Officials
of the United Nations shail ... (d) be immune, together with their spouses
and relatives deperndent on them trom immigration restrictions...! So far
as I am aware, no other State requires United Nations officials to pay any
fee as a condition for remaining in its territory when on the official
businzss of its Organization."

/e
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The authorities in question egubsequently agreed to grant all United Nations
officials exemption from the fee required for the special visa concerned.
71. On a number of occasions States Parties to the General Convention have taken
actions which have affected thc employment of United Nations officials. On one
such occasion, in 1956, a Member Stute declined {v renew the residence visa of a
staff member on the ground that it was not neceseary that the post be filled by an
"international” official but could be occupied by a locally recruited official.
Th= Secretary-General protested against this measure, and requested its
réconsideraticn. The letter of the Secretary-General included the following
passage:
"... It ic beyond question that any <evice Ly which a Member Government
interposed its unilsteral decision as to the continuance in a United
Naticns post of -an .nternatioral official would he in cxpress contradiction
to Articles 100 and 101 of tne Charier. Likewise, the right of a Member
Goverarent to vlace itec visa on the national passport or the United Nations
laissez-passer of a wmaber of the staff docs not entail the exercise of
ary power of cecision as to the acccptability of the international official;
the right of entering to take up a »ost of duty, and the right to remain
at that post for as inong as the responsible authority considers necessary,

are fully establishecd Ly the Charte» and under Section 18 (d) and 24 and 25"
of the Convention cn the Privileges and Tmmunities of the United Nations...

(b} Practice in respect of the United States

T2. United I'ations practice conceri’ng the exemption from immigration restrictions
and alien registration of persons (other than representatives of States) required
to attend United Notions Headquersers on official busiress, is chiefly governed by
the terms of artieles IV cf the Hecdguarters Agreement and of the pertinent United
States legislation.

T5. Article IV, sectica 11, of the ¥eadquarters Agreement provides that United
States authorities shall not iwpose any impediments to the trensit to or from the
Hecdquartsrs Districtof any persons having business there (including, in the case
of officials, their fomilies).2/ ynder section 12, tre provisions of section 11
are deemed ‘applicable irrespective of the relations between the Govermménts of the
pcrsons roferrcd to in seciion 11 and the Government of the United States.

Sections 13 and 14 provide:

2/ Quections rele:ing to the right of transit are also considered in
scction 25 below.
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"Section 13. (a) Laws and regulations in force in the United States
regardlng the entry of aliens shall not be applied.in such manner as
to interfere with the privileges referred to in Section 1l. When visas
are required for persons referred to in that section, they shall be
granted without charge and as promptly as possible.

"(b) Laws and reguiations in force,in the United States regarding
the residence of aliens shall not be applied in such manner as to interfere
with the pr1v1leges referred to in Section 11 and, specifically, shall not
be applied in such manner as to require any such person to leave the United
States on account of any activities performed by him in his official
capac1ty In case of abuse of such privileges of residence by any such
person in activities in the United States cutside his official capacity,
it is understood that the privileges referred to in Section 11 shall not
be construed to grant him execmption from the laws and regulations of the
United States regarding the continued residence of aliens, provided that:

"(1) No proceedings shall be instituted under such laws or
regulations to require any such person to leave the United States
except with the prior approval of the Secretary of State of the
United States. Such approval shall be given only after consultation
with the appropriate Member in the case of a representative of a
Member (or a member of his family) or with the Secretary-General

or the principal executive officer of the appropriate specialized
agency in the case of any other perscn referred to in Section 11;

"(2) a representative of the Member concerned, the Secretary-General
or the principal executive officer of the approprlate specialized
agency, as the case may be, shall have the right to appear in any
such proceedings on behalf of the person against whom they are
irstituted;

"(3) Persons who are entitled to diplomatic privileges and immunities
under Section 15 or under the General Convention shall not be required
to leave the United States otherwise than in accordance with the
customary procedure applicable to diplomatic envoys accredited to

the United States.

"(c) This section does not prevent the requirement of reasonable evidence
to establish that persons claiming the rights granted by Section 11 come
within the classes described in that section, or the reasonable application
of quarantine and public health regulations.

"(d) Except as provided above in this section and in the General
Convention, the United States retains full control and authority over the
entry of persons or property into the territory of the United States and
the conditions under which persons may remain or reside there.

/..
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"(e) The Secretary-General shall, at the request of the appropriate
American euthorities, enter into discussions with such authorities, with
a view to making arrangements for registering the arrival and departure
of persons who have been granted visas valid only for transit to.and from
the headquarters district and sojourn therein and in its immediate vicinity.

"(f) The United Nations shall, subject to the foregoing provisions of
this section, have the exclusive right to authorize or prohibit entry of
persons and property into the headquarters district and to prescribe the
conditions under which persons may remain or reside there.

"Section 14. ‘The Secretary-General and the appropriate American authorities
shall, at the request of either of them, consult, as to methods of
factlitating entrance into the United States, and the use of available means
of transportation, by persons coming from abroad who wish to visit the

headquarters district and do not enjoy the rights referred te in this
Article."

Th. Tollowing the enactment of the United States Immigration and Naturalization
Act of 1952, the United States Representative forwarded to the Secretary-General
a copy of a letter from the United States Attorney-General to the Secretary of
State concerning the legal effect to be given to the execution, by United Nations
staff members amongst others, of waivers under section 247 of the_Immigration and
Nationality Act of 1952. It was stated that this opinion was addressed in part to
the questions which had heen raised by the Secretary-General in earlier
correspondence., Extracts from the opinioné/ are given below.

"... Under section 247, the Attorney General is required to adjust the
StétUS of an alien lawfully admitted for permanent residence, and thereby
enjoying immigrant status, to that of a nonimmigrant in one of three

specified classes under section 101 (a) of the Act (roughly, accredited
foreign government official, representative to or official of an
international organization, or treaty trader), if the alien at the time of
entry or thereafter acquires an occupational status which, were he seeking
admission to the United States, would entitle him to a non-immigrant status

in one of the three classes. The Attorney General's order of adjustment
teruinates the alien's immigrant status.

"However, as provided in section 247 (b), the alien may avoid the
losg of and retain his immigrant status, even though he is in one of the

2/ See also the opinion of 5 January 1954, cited in United Nations Legislative
Series, Lepislative Texts and Treaty Provisions concerning the Legal Status,
Privileges and fmmunities of International Organizations, vol. I, p. 150,
where the United States Attorney-General held that a walver under
section 247 (b) did not apply to rights derived from treaties.
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three classes of occupations, if he files with the Attorney General a written
waiver of 'all rights, privileges, exemptions, and immunities under any law or
any executive order' which would otherwise accrue to him because of his
occupational ctatus. The Attorney General's regulations (Title 8, Part 247,
effective December 24, 1952, 17 F.R. 11520) and the prescribed waiver

(Form I-508) follow the quoted language of the statute; and the general
question is, what are the rights, privileges, exemptions and immunities
surrendered by the immigrant alien who is in one of the three occupational
classes and files a waiver? More specifically, as Ambassador Lodge's inquiry
indicates, the chief concern, ih the case of international organizations like ..
the United Nations, is the effect of such waivers on the immunity of officials
of the organization from legal process relating to acts performed by them in
their official capacity, and the immunity of employees from income texation on
salaries paid by the organization.

"The Congress in drafting section 247, and in the legislative history of
the Immigration and Nationality Act, made no attempt to list the rights,
privileges, exemptions, and immunities it had in mind. However, it did leave
in the legislative history, an indication of the kind of rights and privileges
it felt should be and would be waived by the immigrant alien employed by an
international organization or a foreign diplomatic mission if he wished to
retain both his immigrant status and his occupation. Based upon these
references, we are in a position to offer some general qdvice on the effect of
a waiver under section 247 (b), but must leave to future administrative or
Jjudicial rulings the precise effect of individual waivers in the variety of
situations that may arise.

"The bill which became the Immigratioa and Nationality Act (H.R. 5678,
82nd Cong.) was one of a number introduced as the result of an investigation
and study of the entire immigration and naturalization system by the Senate
Committee on the Judiciary, pursuant to Senate Resolution 137 of the 80th
Congress. In its report on the investigation made to the 81st Congress, the
Committee considered the status of the various classes of nonimmigrants and
rade five recommendations for changes in the immigration laws relating to
accredited officials of foreign governments and representatives and officials
of international organizations. These recommendations, it stated, would not
'in its opinion jeopardize the conduction (sic) of the foreign relations of the
United States'. S. Report 1515, 8lst Cong., page 523. The fifth of these
recommendations read as follows:

'S, It is also recommended that provision be made for the adjustment
of the status of a lawfully admitted permanent alien resident to that of a
nonimmigrant admitted under the foreign government official or
international-organizaiion category where the alien acquires an .
occupational status which would entitle him to such nonimmigrant stgtus if
he were applying for admission. The subcommittee recommends tha? since
such persons acquire the wide privileges, exemptions and immunities
applicable to such aliens under our laws, they should not have the
privilege of acquiring citizenship while in that occupational status.

S. Report 1515, 8l1st Cong., page 525.

/oo,
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"This recommendation might have been carried out by including a
provision of law depriving of their immigrant status immigrants who acquired
the privileges, exemptions, and immunities attaching to their occupations.
Instead, the 82nd Congress took a less severe course and, in adopting
section 247, gave immigrants in those occupations a choice of retaining

privileges and surrendering immigrant status or of waiving privileges and
keeping immigrant staius.

"In so doing, both the House and Senate Committees sald: 'In section 2h7,
the Attorney General is recuired to adjust the status of immigrants who,
subsequent to entry, acquire an occupational status which would entitle them
to a nonipmigrant status... This is intended to cover the situation where
aliens who have entered ss immigrants obtain employment.with foreign diplomatic
missions or international organizations or carry on the activities of treaty
traders. Normally, they would be classified as nonimmigrants and because of
the nature of their occupation, would be entitled to certain privileges,
immunities end cxemptions. The committee feels that it is undesirable to have
such aliens continue in the status of lawful permanent residents and thereby
become eligible for citizenship, when, because of their occupational status
they are entitled to certain privileges, immunities, and exemptions which are
inconsistent with an assumption of the responsibilities of citizenship under
our laws. Such an adjustment shall not be required if the alien executes an
effective waiver of all rights, privileges, exemptions and immunities under
any law or any Executive order which would otherwise accrue to him because of
his occupational status.! H. Report 1965, 82nd Cong., pp. 63-64, S. Report 1137,
82nd Corp., paze 26. (Underscoring supplied.)

"In other woxds, the concern was that the assertion of certain privileges
and exemptions ty immigrants, who were employed by international organizations
and foreign missions but who entered this country ostensibly with the idea of
becoming citizens, was inconsistent with their proposed assumption of the
responsibilities of citizenship; accordingly, such privileges should not be
available to them. At the same time, the Congress disclaimed any intention of
Jeopardizing ccnduct of the foreign relations of the United States (supn;,

S. Report 1515, 8lst Cong., page 523), which includes not jeopardizing the
lawful activities u? ti:. international organizations and foreign missions
located here, vio norma2lly engage Americans as well as aliens to conduct their
business. Tn som2 instances our laws, granting the necessary protections and
privileges for thaese organizations and missions and their employees, draw no
distinctions betieen American and alien employees, treating all alike; in other
cases, tho peiviicses granted are not available to Americans but only to the
non-citizen emnlorees. Henee it is clear that the Congress intended to dePriYe
imnigrant ali-nc employed in the international organizations and foreign missions
of the privilegec and exemptions resulting from the occupational status which
would not be cqually available to American citizens similarly situated.
Coriversely, il was not the intention of the Congress to require immigrants

in these occuputions to surrender privileges which American citizens similarly
employed may ascert. Obviously, if American citizens may lawfully exercise

such privileges, “he privileges would not appear to be inconsistent with the
responsibilities of citizenship.
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: "The Congress might have discriminated entirely against immigrants in
favour of citizems, but it did not do so. On the contrary it scught, by
the eleetion offered under section 247, to place immigrants and eitizens
in the specified categories of employment on an equal footing by denying
to immigrants special privileges, exemptions, and immunities not available
to citizens similariy employed.

"For example, section 116 (h) of the Tnterral Revenue Code, 26 U.S.C.
116 (h), exempts from federal income taxation the compensation of an
employee of an interrational organization if the employee is not a citizen
of the United States. Thus, under this section of the law, American citizen
employees of international organizations do not enjoy exemption from federal
income taxes. Hence, to the extent that the federal income tax exemptions
of employees of an international organization rest upon section 116 (h) of
the Internal Revenue Code, American citizen employees individually bear an
obligation of citizenship (the payment of taxes) which immigrant employees,
who are potential citizens, heretofore had no need to bear as individuals
(disregarding any equalization of pay that the employer organization may
attempt to work out). Therefore, the tax exemptions under section 116 (h)
claimable by an immigrant alien in one of the specified occupations is an
exemption which he waives when he files the waiver under section 247 of
the Immigration and Nationality Act.

"A converse example, in the matter of legal process, is section 7 (b)
of the International Organizations Immunities Act, 22 U.S.C. 288d, under
which officers and employees of interaztional organizations shall be immune
from suit and legal process relating to acts verformed by them in their
official capacity and falling within their functions as such officers or
employees, subject to waiver of the immunity by the international
organization. In the case of the United Nations, these privileges together
with the others in the Act berame effective pursuant to Executive
Order No. 9698 of February 19, 1946, 11 F.R. 1809. No distinction is made
in the statute between citizen and non-citizen employees of the international
organization. Hence it would appear that an immigrant alien employee of
the United Nations who properly claims the immunity from suit and legal
process for official acts allowed under section 7 (b) asserts no greater
privilege than would an American citizen erzployee similarly situated.
Accordingly, the waiver of immunities under section 247 of the Immigration
and Nationality Act by the immigrant employee of the United Nations wouid
not appear to be a waiver of the immunity from suit and legal process to
which section 7 (b) of the International Organizations Immunities Act
entitles him.

"Application of the foregoing principles in interpreting waivers under
section 247, on a case- oy»cage basis as different situations arise, should
accomplish the objective laid dowa by the Congress. It should result in
placing the employee of an international organization or foreign mission,
who Leppers to be an immigrant, in a position of parity with his fellow

/.
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American employee of the same organization by allowing the immigrant
employee no greater privileges in connection with the employment than

an American citizen similarly empleyed. In maintaining his immigrant
status and preparing for American citizenship, the immigrant employee

of the international organization or foreign mission will not be asserting
privileges which he could not obtain and assert were he an American
citizen in the same employment. Whatever rights remain and accrue to

him as a result of the occupational status will be consistent with

his 'assumption of the responsibilities of citizenship under our laws'."
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2T. Exchange facilities

75. Under section 18 (e) officials of the United Nations are

"accorded the same privileges in respect of exchange facilities as are

accorded to the officials of comparable ranks forming part of diplomatic

missions to the Governments concerned.”
76. A similar provision is contained in section 15 (e) of the Agreement with
Switzerland and in the ECAFE and ECA Agreements. In each of the latter two
Agreements, however, an additional clause is provided similar to section 13 (g) of -
the ECLA Agreement, which grants

"Freedom for officials of other than Chilean nationality to maintain

within the territory of the Republic of Chile or elsewhere, foreign

securities, foreign currency accounts and movable and immovable property,

and on termination-of their employment by ECLA, the right to take their

funds out of Chile, without any restrictions or limitations, in the

currencies and in the amounts brought by them into Chile through

authorized channels."
77. A number of field offices reported difficulty in securing full implementation
of this provision, in particular when officials sought to transfer their money
into other currencies on completion of their assigmment. In some instances, while
imposing no restriction on the amount, the consent of the host authorities had to
be obtained in order to convert local currency; in others limitations were placed
on the total amount which might be transferred and an official permit was required.
The procedures involved were frequently complex and lengthy. In a few cases it
vas said that there was no possibility to transfer local currency into that of
the official’s own country or into freely convertible currency.
78. It may be noted that in two cases which arose and on the basis of the
particuler facts, section 18 (e) was interpreted as applying only vis-3-vis &
State Party to the General Convention in respect of officials resident within its
territory. In the first of these cases in which the national Govermment of a
Technical Assistance Board official froze the account which he maintained there,
whilst stationed in another country, the Office of Legal Affairs stated that
section 18 (e) was not generally deemed applicable as between an official and his
national Govermment. Since the action was taken as part of a general measure and

not aimed solely at the official, it was difficult to make representations to the

/...
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Government concerned. In a further case which occurred in 1964, the Office of
Legal Affairs advised that, since section 18 (e) generally imposed an obligation on
a State Party to the General Convention only in respect of officials resident there,
no steps could be taken under that paragraph to request the removal of restrictions
imposed on bank accounts maintained in one country by Technical Assistance Board

officials stationed in another. The position would be different where accounts
held by the United Nations itself were involved.
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28. Repatriation facilities in time of international crisis

79. Section 18 (f) of the General Convention provides that United Nations officials
shall

"be given, together with their spouses and relatives dependent on them,

the same repatriation facilities in time of international crisis as

diplomatic envoys."
It is believed that *“he United Ilations has not on any opcasion directly invoked
this provision, or its equivalent in other agreements.l/ United Nations officials
have been evacuated from certain arcas, however, both in the Congo, chiefly with

the help of Unitéd Nations facilities and forces, and in the Middle Esst.

l/ Section 15 (f) Asreement with Switzerland, section 13 (a), ECIA Agreement,
section 17 (e) ECAFE Agreement, section 11 (h) ECA Agreement.

I
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29. Tmportation of furniture and effeets

80. Under section 18 of the General Convention, reflected in parallel provisions

contained in the majority of host agreements, officials of the United Nations

"(g) Have the right to import free of duty their furniture and
effects at the time of first taking up their post in the country in
question.”

81. As regards the interpretation of the "effects" which may be imported free of
duty, the United Natioans has consistently maintained thai these include an
automobile. The following extract Irom a letter, sent to one of the specialized

agencies in 1955, sets out the United Nations position.

"Jye have consistently taken the position that the term 'effects' in the
aforementioned section of the Convention includes automobiles and that a
United Nations cfficial should, therefore, have the right to import his
automobile free of customs duty at the time of first taking up his post,
whether at United Nations Headquarters or at any other United Nations duty
station. This position is based upon logic and practical necessity.
Under present-day conditions, the automobile has become so commonplace a
possession among peonle in circumstances comparable to those of a United
Nations official <thot, for such an official, it would no longer be
considered a luxury but should be deemed to constitute a reasonable part
of his personal effects. Indeed, the possession of it may facilitate
the performance of his functions, wherever he is stationed.

"This position of curs has been in accord with the practice of a
rnumber of States and we are not aware of any instance where a contrary
interpretation had been sust2ined or, at any rate, where a United Natlons
official had been required to pay customs duty for the importation of
his automobile at the time of first taking up his post. The United
States, which has not yet acceded to the Convention but has, under its
International Organizations Immnities Act, granted exemption from customs
duties on 'baggege atd effects of alien officers and employees of
international organizations imported in connection with the arrival of
the owner', has invariably extended that exemption to automobiles."

82. The majority of countries place no restriction on the type of personal
belongings which may be imported duty free during the installation period. A
minority require duty to be paid on certain articles (e.g., on consumer goods) or
prohibit their importation altogether (e.g., firearms).

83. As regards the length of time during which staff members may import their

furniture and effects, the Lezal Counsel replied to an enquiry from a United Nations

subsldiary organ in the following terms:
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"In the comsistent practice of the Secretariat, the expression 'at the

time of first taking up their post in the country in question! in

‘section 18 (g) of the Convention on the Privileges and Immunities of the

General Convention has been interpreted as meaning during a reasonable

period of time after the physical arrival of the official concerned.

The length of time that is considered reasonable may well depend on the

circumstances of each case, such as those arising out of air travel

which necessitates the separate transfer of effects by surface means,

the great distances often invelved and conseguently the length of time

surface transport entalls and, also, the inevitable changes in assignment

of staff at the United Nations from one country to another, frequently

at short notice, involving at times problems of housing and installation

and other practical counsiderations. Thus we have avoided laying down a

hard and fast 1limit cu ©the period of duty-fee importation, but have

consistently based ovrselves unca the rule of reasonableness."
It ves ctated that a period of threa months would unquestionably be unreasonable.
A considerable numbzr of countries either impose no time-limit on the period when
personal belongings may be impoited duty free or permit additional articles to be
impcrted free of duty even after the period of first installation has elapsed, at
least in the case of cerlain cetzgories of officials (for example, UNDP resident
represeniatives).
84h. Section 11 (j) of the ECA Agreement provides that officials may import their
furniture and effects free of duty within twelve months of taking up their post in
Ethiopia. Owing to cases where officials sought to import their furniture and
effects after the expiry of this period (e.g., upon extension of a one-year
contract), ECA has sometimes fouad it necessary to request the Ethiopian
authorities to grant an extension beyond twelve months. In 1959 the Brazilian
Minister of Finances published a circular granting officials of the United Nations
and specialized agencies stationed in Brazil the same customs treatment as that
afforded to members of diplometic missions in Drazil. Officials of Brazilian
nationality are also granted the right of duty-free importation of their furniture
and effects on returning to Brazil after two years or more service with the United
Nations.
85. 'As regards the position in the United States, the entry free of duty and
internal revenue tax of the baggage and effects of United Nations staff holding
G-It visas (i.e., those recruited internationally end who are not United States
citizens) is governed by section 3 of the International Organizations. Immunities

Act and section 10.304 of the Customs Regulations of 1943. These provisions are

/o



A/Cl.b4/1,.118/Add. 1
English
Page 216

interpreted and applied, on the basis of "reasonableness”, broadly as described
below. Baggage and effects may enter free only in connexion with the staff member's
own entry into the United States, which may be either upon recruitment, upon

change of duty station, or following official travel, including home leave. 1In the
case of entry upon recruitment or following a change of duty station, the staff
member may be required to furnish a detailed listing of his effects and the contents
of baggage. One automobile and a reasonable amount of alcoholic beverages may be
imported free of duty. In other cases newly acquired effects (including alcoholic
beverages ) may be imported in reasonable amount provided they have been in the
staff member's possession abroed, i.e., purchased or shipped from a country which
was visited by the staff member. In addition one automobile may be imported free
of duty provided it has been at least one year since the previous importation of an
automobile. All articles imported, irrespective of the time of entry, must be
intended for the tona fide personal or household use of the staff member and may
not be imported as an accommodation to others or for sale or other commercial use.
86. At the United Nations Office at Genmeva the matter is governed in detail by

the Réglement Douanier, adopted by the Federal Council on 23 April 1952; the

privilege which is granted extends in some cases beyond that of the duty free
importation solely of furniture and effects. Senior officials assimilated to heads
of diplomatic missions in Switzerlandl/ have the right to import goods of any
description from outside the country which are destined for their own use or that
of their family without payment of duty. Officials of the rank immediately below
thisg/ have the right to import furniture and effects on taking up the post and to
import any other goods, other than furniture, at any time, provided these are
solely for their own use or for that of their family, without payment of duty.
Officials in these two categories are also entitled to purchase petrol, diesel oil
and alcohol without payment of customs duty. Other officials have the right of
duty-free importation of their furniture and effects at the time of taking up the
post, together with foodstuffs and alcohol. Officials, other than those assimilated

l/ This category comprises Under-Secretaries and above, together with a few
officials of Director rank (D.2). See section 30 below.

2/ In effect, those holding Director (D.2), Principal Officer (D.l) and certain
Senior Officer (P.S5) posts.
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to the heads of diplomatic missions, are not permitted to dispose of the goods
imported by them within a period of less than five years unless the duty has been
paid. Swiss nationals have no customs privileges, other than those granted to all
persons resident in Switzerland, by virtue of their United Nations employment.

87. As regards the importation of cars into Switzerlend the position in brief2 is
that officials granted diplomatic status have the right to imporﬁ a car for their
own use, duty-free, every three years. Any official, (even a Swiss national), may
import a car upon taking up his duties in Geneva, however, provided he has owned
the car for at least a year; in this case, the official receives the same treatment
as an immigrant. Non-Swiss nationals may later import a new car, duty free, as
United Nations officials. As regards the conditions under which vehicles may be '
disposed of, in the case of officials not granted diplomatic status a car imported
duty free cannot be sold before five years without paying duty. If the official
leaves before the five years are up, the amount of customs duty Qaries*according to

the length of time he has owned the car.

2/ For details see Reglement Douanier, chap. X.
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Diplomatic privileges and immunities of the Secretary-General and other
senior officials

Section 19 of the General Convention provides that:

"In addition to the immunities and privileges specified in section 18,
the Secretary-General and all Assistant Secretaries-General shall be
accorded in respect of themselves, their spouses and minor children, the
privileges and immunities, execmptions and ftacilities accorded to diplomatic
envoys, in accordance with International law."

This provision was repeated in section 16 of the Agreement with Switzerland.

decision of 30 December 1947, *“he Swiss Federal Council further decided:

"...qu'd partir du ler janvier 1948 les privildges et immunités accordés
aux collaborateurs diplomatiques des chefs des missions accrédités aupres
de la Confédération suisse seroni €galement accordés a certains
fonctionnaires de rang élevé de 1°Office européen des Nations Unies.

"En proportion de l'effectif actuel des fonctionnaires des Nations
Unies & Geneve, le nombre des bénéficiaires de cette décision ne devra
pas dépasser trente-cing.

"Le directeur de 1'0ffice européen des Nations Unies &tablira une
liste des fonctionnaires de rang €levé entrant en ligne de compte et
la soumettra au département politique. La méme procédure vaudra pour
les désignations ultérieures.

"Les hauts fonctionnaires mis au bénéfice de la section 16 de
1'Arrangement provisoire du 19 avril 1946 ne seront pas compris dans cette
liste, étant donné qu'ils jouissent déja des mémes privildges et immunités

que les chefs de missions diplomatiques accrédités auprds de la Confédération
suisse.”

The arrangements indicated in the above decision have been followed in respect

of the staff of the Geneva QOffice, subject to an exchange of letters, dated

5 and 11 April 1963, whereby section 16 of the 1946 Agreement was changed to read
as follows:

"Section i16. The Secretary-General and the Assistant Secretaries-
General and the officials assimilated to them, shall be accorded in respect
of themselves, their spouses and minor children, the privileges and
immunities, exemptions and facilities accorded to diplomatic envoys, in
accordance vith international law and international usage.
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"In addition, officials in the categories which are specified by
the Secretary-General or by the person authorized by him, and which are
agreed to by the Swiss Federal Council, shall be accorded the privileges
and immunities, exemptions and Tacilities accorded to diplomatic agents
who are not heads of mission."

9l. Section 15 of the ECLA Agreement provides:

"The Sovernment shall accord to the Executive Secretary and other
senior officials of ECLA, recognized as such by the Ministry of Foreign
Affairs, to the extent permitted under its constitutional precepts,
the diplomatic immunities and privileges specified in Article 1035,
paragraph 2, of the United Nations Charter.

“"For this purpose, the said officials of ECLA shall be incorporated
by the Ministry of Foreign Affairs into the appropriate diplomatic
categories and shall enjoy the customs exemptions provided in Section 1901
of the Customs Tariff."

Section 19 of the ECAFE Agreement and section 13 of the ECA Agreement contain
similar provisions.

2. The staff of many of the missions seat by the United Nations have also been
granted diplomatic privileges and immunities. Thus in the exchange of letters
between the Secretary-General and the French and United Kingdom representatives

in 1950 regarding the privileges and immunities of the United Nations Commissioner
in Libya, the Secretary-General wrote:

"It is noted that the Convention on the Privileges and Immunities of
the United Nations does not appear to contain any express provision
specifically applicable to an office such as that of the Commissioner in
Libya.  Nevertheless, it is my considered opinion that, in view of the
high office which the Commissioner in Libya holds as an agent of this
Organization and of the important functions granted to him, it would be
necessary for the independent exercise of these functions that the
Commissioner in Libya enjoy the privileges and immunities, exemptions
and facilities accorded to diplomatic envoys and which are accorded to
the Secretary-General and the Assistant Secretaries-General of the
United Nations under Section 19 of the Convention on the Privileges and
Immnities of the United Nations."

The French and United Kingdom Governments agreed to this request.

95. 1In the case of the United Nations Commission for Indonesia, the Government of
Indonesia granted the Principal Secretary and the members of the Secretariat t*
privileges and immunities accorded to members of the Diplomatic Corps of similar

rank accredited in Indonesia.
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9, Other examples of missions in which diplomatic privileges and immunities were
granted include the United Naiions Military Observer Group in Lebanon, the
Subsidiery Organ of the United Wations under the Charge of a Special Representative
of the Secretary-General stationed in Jordan; the Oovservation Operation slong the
Saudi Arabia-Yemen borde:r; and the (nited Nations Mediator in Cyprus and his staff.
In addition a numbei of the sesidcui represenvatives of the United FMitions
Development Progra:ime enjoy diplomatic privileges and immunities, together with
certain members of their stcaff (e.g., deputy vesident representatives), under
arrengenents made with the Steate concerned. A similar situation exists as regards the
sbaff (usually the director and deputy directoi) of a number of United Nations
Irformation Centres. JTn Presidential Decrce No. 12991 of 10 June 1963, Lebanon
granted diplomatic privileges and immunities to all Directors and Assistant
Directors of UNRWA residing in Lebanor, and to all other United Nations officials
in Lebanon with the rani of Director or above.

95. Following the abolition of the title "Assistant Secretary-General" and its
replacement by "Under-Secretary", the O7fice of Lezal Affairs prepared an aide-
réicire in 1959, renroduced below, covering United Nations practice under

section 1S and its application tc officials having “he rank of Under-Secretaries.

"1. Under Scction 19 of the Coavention on <the Privileges and Immunities

of the United Nations, 'the Secretairy-Gene:al and the Assistant Secretaries-
General shmall te arncorded in respect of themselves, their spouces and

minor children, the privileges and immunities, exemptions and facilities
accordsd to diplomatiec envoys, in accordance with international law'.

As a result of the reorganization of <the Secretariat,carried out with the
approval of the General Assembly (resolution 886 (IX) of 17 December 1954
adopted at the Ninth Session), “he rarl of assistant secretaries-general,

as vell as that ol principal directors, wot abolished and, insteed, a
single top level irmedictcly heicw the Secrotarv-General was created of
under-secretaries znd officials having the status of under-secretaries.®
This top lével,; as conceived a® the time, was to comprise under-secretaries,
with or without departmentis, hoads of offices, and deputy under-secretaries.
At present, however, there are no depuby under-secrstaries. A current

list of the actual posts is appended hereto. ‘'he guestion now arises as

. it e e .

* The schem2 was first presented by the Secretary General to the General
Assembly at i¢3 =2ighth session in 19%53. S22 Report of the Secretary--General,
Af2554, paragraphs 21-2!, Official Records of the General Assembly, Eighth
Session, Annexes, Agenda item 48. Ti was further elaborated in a Report,
A/2751, to the ninth session of thc General Assembly, Official Records,
Agenda item 53; see in particular paras. 13-14% apnd 28-32 of the Report.
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to whether such top-level officials are entitled to the same privileges
and immunities as accorded, undzr Section 19 of the Convention, to
assistant secretaries-general.

"2. In the opinion of the Secretary-General, the foregoing question should
be answered in the affirmative. In other words, officials having the
status of under-secretaries should enjoy the privileges and immunities
provided for under Section 19 of the Convention on the Privileges and
Immunities of the United Lations. This position was submitted by the
Secretary-General in his Report to the General Assembly as a part of the
scheme of the re-organization of the Secretariat. Paragraph 31 of the
Report states:

'31. In presenting these new organizational arrangements, I have
anticipated that the officials having the status of Under-Secretaries will
be accorded the privileges specified in section 19 of the Convention

on the Privileges and Immunities of the United Nations. That section,

in providing -that the Secretary-General and all Assistant Secretaries-
General would be granted the privileges and immunities of diplomatic
envoys, clearly contemplated that the highest level of officials
immediately under the Secretary-General should be accorded the privileges
appropriate to theilr functions. I trust that it will be found consistent
with the intentions of that section that those who would now be the
highest level of officials immediately under the Secretary-General

should enjoy the privileges recognized as appropriate to that

status and to the responsibility it carries.t#¥%

“No objection was expressed to this view by the Fifth Committee or the
Advisory Committee on Administrative and Budgetary Questions. Although
the resolution adopted by *the General Assembly does not specifically
refer to the privileges and immunities aspect, it 'approves generally the.
measures adopted by the Secretary General!' %k

"3, The principle that the officials ranking immediately below the executive
head should be accorded diplomatic privileges and immunities has indeed

been applied to & number ol specialized egencies. This has been done, for
instance, by extending the application of Section 21 of the standard

clauses of the Convention .. thce Privileges snd Tmmunities of the Specialized
Ag=ncies - a section corresponding to Section 19 of the Convention on

the Privileges and Tmirunities of the United Nations. Thus, with respect

to the International Labour Organization, Annex T to the Specialized Agencies
Convention provides:

'The privileges, irmnities, exemptions and facilities referred
to in Section 21 of +the standard clauses shall also be accorded to
any Deputy Director»General of the International Labour Office and
any Assistant Director-General of the International Labour Office.!
(Paragraph 2 of Annex I.)

A/2731, op. cit., para. 31l.
Resolution 886 (IX), 17 December 1954, para. 2.
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Similar provisions in Annexes II and IV to the same Convention extend
diplomatic privileges tc 'any Deputy Director-General’ of, respectively,

the Food arnd Agricuwlture Organization and the United Nations Educational,
Scientific and Cultural Organization (paragraph 3 of Annex II and paragraph 2
of Annex IV). Similarly, the Second Revised Annex VII to the szme Convention,
approved by the Second Revised Annex VII to the same Convention., approved

by the Tenth World Health Assembly in 1957 extends diplcmatic privileges to
any Deputy Director-General' of the World Besltn Organization.&t It may be
significant to note that the above-cited instruments have all becn accepted by
a number of States, including the United Kingdom.

"h. It is true that, under the re-organization, officials ot the level
immediately below the Secretary-General are morz nuiiercus than were the
assistant secretaries-general. It may be pointad owu%, however, that these
officials all have far-reaching responsibility for the conduct of activities
within their respective fields. In principle the delegetion iiom the
Secretary-General of administrative responsibility is as great as, and their
functions are no less than, in the case of tho assistant secretaries-general
before the re-organization. The fact is that che size, the scopa of the
responsibilities of the United Nations as a whole, and the number of programmes
(including semi-independent subsidiary organs, major regional commisions, and
the 1ike) which the Organization has found necessary to establish, have ell
greatly expanded since the adoption of this Convcntion early in 19L6.  Thus,

in the case of the heads of the subsidiary organs such as the Commander of the
United Nations Emergency Force, the Executive Directoir of *he United Nations
Children's Fund, the United Nations High Commissioner for Refugess and the
Director of the United Nations Relief and Vorks Agency for Palestine Refugees
in the Near East, to name a few, it is obvious that the magnitude and
importance of their operations are such that the privileges and immunities
envisaged in Section 19 of the Convention may be said to be as necessary for the
independent exercise of their functions as they were for the agsistant
secretaries-general. Indeed, their position and degrec of responsibility are
not dissimilar to that of an executive head of a specialized agency accorded
diplomatic status by Section 21 of the companion Convention. Tinally, it may
be noted that in another important respect the under-secrstaries occupy a
station comparable to that of the former assistant ceocretzries-general and
dissimilar to that of the regular Secretarist officials. Unlike the latter they
are not given permanent contracts looking touward a career service. - Not only
are they selected on the personal judgement of the Secretary.Geineral but their
appointments are of limited duration, designed to bz generally co-terminous with
the Secretary-General's own term of office. Thic emphasizes the degree of their
functional association with the chief administrativz offieex of the
Organization, with the reasonable implication that their diplomatic status
might be expected to be of a similar order.

**%%% United Nations Treaty Series, Vol. 275, at page 300.
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"5. The next question then is: can the number of officials enjoying the
privileges and immunities of Section 19 of the Convention be reduced by
granting such privileges and immunities to some of the officials at the rank
irmediately below the Secretary-General, and not to others at the same léevel?
This would involve a Qiscrimination as among officials of the same level and
the question would ariss: What eriteria are to be used for differentiating
anmong these officials? Thex_have,been given the same status and votéd the
same salary by the General Asscmbly. Any attempt at dividing them into
classes, as it were, could .ol 'ail to lead to invidious results. It is
also to be noted that as a prectical matter it will be rare for any number
of theésé officizls to sojourn at any one time in any one country, other
than at the seat of the Organization.

"G. In its thirtcen years of oxistence, there has been no case where the
operation of Secticn 19 of the Couvention on the Privileges and Tmmunities
oi' the United Wations hes given rise to difficulty with any Govermment. It
ic therefore witn a view to the preservation of a principle consecrated

in that Szaction rathzr than to cecuring any short-range advantage, that the
Secretary-General bhas felt constrained to adhere to the position which he
presented to the (eneral Assembly and which has not given rise to objection
on the part of any Member Staze.”

The following‘is a list of the officials holding the rank of Under-Secretary:

Jfficials Holding the Rank of Under-Secretery at United Nations Headquarters

Administrator, United Nations Develomment Programme

Associate Administrator, United Nations Development Programme

Co-Administrator, United Ilations Development Programme

Commissioner for Technical Co-operation

Ixecutive Director, UNICEF

Ixiecutive Director, United Nations Training and Research Institute

Secretary-General's Specizal Representative to the Conference of the
Eighteen-llation Commiitee on Disarmament

Under-Secretary, Conirollnr

Under-Secretary, Director of General Services

Under~-Secretary, Director of Personnel

Jnder-Secretary for Conferance Services

Jnder-Secretary for Economic 2nd Sceisl Affairs

1mder-Secretary for General Assembly Affairs and Chef de Cabinet

of the Sccretary-General

Under-Secretary for Inter-Asency Affairs
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Under-Secretary, Legal Counsel

Under-Secretary for Political and Security Council Affairs
Under-Secretary for Special Political Affairs¥
Under-Secretary for Special Political Affairs¥*

Under-Secretary for Trusteeship and Non-Self-Governing Territories

Officials Holding the Rank of Under-Secretary at Established Offices Elsewhere

Commissioner-General, UNRWA

Executive Secretary, ECA

Executive Secretary, ECAFE

Executive Secretary, ECE

Executive Secretary, ECLA

Executive Director, United Nations Industrial Development Organization
Secretary-General, United Nations Conference on Trade and Development
Under-Secretary, Director-General of the United Nations Office at Geneva
United Nations High Commissioner for Refugees

Officials Holding the Rank of Under-Secretary in Charge of Missions or on
Special Assignment

Chief of Staff, UNTSO

Chief Military Observer, UNMOGIP

Commander, UNEF

Commander, UNFICYP

Special Representative of the Secretary-General in Cyprus
United Nations Representative for India and Pakistan

* One of the Under-Secretaries for Special Political Affairs is also in charge
of the Office of Public Information.
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31. Waiver of the privileges and immunities of officialsy

97. Section 20 of the General Convention provides as follows:

"Privileges and immunities are granted to officials in the interests
of the United Nations and not for the personal benefit of the individuals
themselves. The Secretary-General shall have the right and the duty to
waive the immunity of any official in. any case where in his opinion the
immunity would impede the course of justice and can be waived without
prejudice to the interests of the United Nations. In the case of the
Secretary-General, the Security Council shall have the right to waive
immunity."

No instance has arisen in which the Security Council has been requested to waive
the immunity of the Secretary-General.

8. The position in respect of the waiver of the privileges and immunities of
officials was summarized in the following internal memorandum, dated

. 2
3 November 1964k, prepared by the Office of Legal Affairs J

"With reference to the inguiry concerning section 18 (a) of the
Convention on the Privileges and Immnities of the United Nations, we
should like to make the following comment:

"l. The immunity from legal process in respect to official acts
provided under section 18 (a) of the Convention applies vis-a-vis 1.:he
home' country of an official as well as vis-a-vis the cc?untry in which he
is serving. Therefore, a question prior to the determination of whag
Jurisdiction may try the case is whether the Secretary-General shoul
waive the immunity of an official in a part;cular case.

"2, Section 20 of the Convention provides that priv1.leges and immnities
- te ' he interest of the United Nations and not for
hemselves. The Secretary-General

ty of any official in any case

are granted to officials in t
the personal benefit of the individuals tt
has the right end duty to waive the immunit .

where, in iis opinion, the immunity would uPpede the coiizeugitggsﬁziieons.
and can be waived without prejudice to the mterest.gi‘ ooat immanity

If the Secretary-General, in a particular case, de?l gswithout prejudice
would impede the course of justice and could be-walve've under this section.
to the interests of the Organization, then he will wal

—— . R s ited States

y On the waiver of privileges and immunities mT}I;Zlits;;a: 2? T;'Ele waiver of
immigrant status, see section 26 (b) above. 1 1 acts is also considered
the immunity of officials in respect of officie® @
in section 23 above.

: . 263.
2/ United Nations Juridical Yearbook 1964, P ,
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"3, Normally, in the case of automobile accidents, where a satisfactory
settlement is not negotiated, a waiver will be made with respect to the ¢ivil
claim and a civil action can be tried in the country where the accident
occurred or where the staff member may be located.. As.an-alternative,
arrangements could be made for arbitration under section 29 (b). Such
arrangements under section 29 (b) are usually made on an ad hoc basis
pernitting the choice of the most appropriate method for each case. In
the past there have been few criminal cases in which the question of waiver
arose ard the Secretary-General's decision under section 20 has been
taken in each case in the light of the particular circumstances.”

99. .wwongst more detailed aspects of United Nations practice in respect of waivers
it may be roted that in 1955 the Office of Legal Affairs advisea that a decision of
the Secretary-General would be required before a United Nations official could
testify in connexion with any matter of United Nations concern; it was stated that
an official might, however, testify as .to his name, title, job description and
date of his appointment, without special waiver. In 1963 the Foreign Ministry of
a Member State requested the waiver of the immunity of a wember of the United
Nations Field Service who was involved in a car accident whilst driving on official
duty. The United Nations requested the Government to provide in support of its
reguest, not a "pare statement" of the fact that an offence had been committed
under the Penal Code, "but a motivated statement of ressoning indicating the manner
in which the course of justice" might be impeded by the immunity, as well as any
other facts which might help the Secratary-Generel to determine whether or not the

yaive: could be granted without prejudice to the interest of the United Nations.
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32. Co-operation with the authorities of Member States to facilitate
the proper _administration of Jjustice

100. Section 21 of the General Convention provides that:

"The United Nations shall co-operate at all times with the appropriate
authorities of Members to facilitaté the proper administration of Justice,

secure the observance of police regulations and prevent the occurrence of

any abuse in connection with the privileges, immunities and facilities

mentioned in this Article."
101. The United Nations has co-operated with national authorities on a number of
occasions where it seemed appropriate for it t{o,do so; some of these occasions
concerned judicisl actions brought aéainst or concerning staff members, which have
been considered above.—l—'/ The obligation to ensure that justice was done has
operated as a major consideration in all cases involving requests for the waiver
of the immunity.of officials ?-/ The observance of police regulations and the
prevention of ebuse of any of the privileges granted to officials under article V,
have been secured chiefly through administrative means e.g., by means of the
United Nations staff rules and administrative instructions. To a large extent,
moreover, since the official has enjoyed the privilege or immunity concerned only
through the intermediary of the United Nafions, the Organization has been able to

control the manner and extent of the exercise of each privilege or immunity, and

thereby prevent any abuse.

1/ See section 23 above.
2/ Ibid., and section 31 above.
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CHAPTFR V. PRIVITEGES AND IMEUNITIES.OF EXPERTS ON' MISSIONS FOR
THE UNTTED NATIONS AND OF PEREONS HAVING OFFICIA7: BUSINESS WITH
THE UNITED NATTONS

33, Persons falling within the category of "experts on missions for the United
Nations"

1. TUnder article VI of the Gemeral Convention certain immnities, broadly similar
to those mccorded to officials under article V, are granted to "Experts (other than
officials coming within the scope of article V) performing missions for the United
Nations".

2. United Nations action at the time of appointment is conclusive in determining
whether or not a given person has teen appointed as a staff member, so as to be
subject to the United Nations staff rules and regulations and to enjoy the benefits
of article V of the Convention, or as an expert subject to different contractual
conditions and falling under article VI of the Convention as regards privileges and
immmnities. As noted in sections 22 and 24 above, Governments have on occasions
considered that technical assistance experts (who are employed as staff members )
vwere to be classified as experts under article VI of the Convention, and not
therefore immune from taxation. In correspoudence with a Member State in 1956,
the Legal Counsel described the distinction between officials, falling under

article V and experts who come under article VI as follows:

"... Owing to the similarity of the terms, it is understandable that there
should arise a tendency to regard Technical Assistance experts as experts
within the meaning of Article VI of the Convention on Privileges and
Immnities of the United Nations, or as experts referred to in Section 29

and annexes 1, II, III, IV, and VII of the Convention on the Privileges and
Immnities of the Specialized Agencies. The resemblance 1s, however,
fortuitous, and the two catesories are legally and administratively quite
distinct. The terms 'experts on missions for the United Nations' and 'experts
serving on Committees or performing missions' for a Specialized Agency were
intended to apply only to persons performing & mission for the United Nations
or a Specialized Agency who, by reason of their status, are neither
representatives of Governments nor officials of the Organization concerned
but who, for. the independent exercise of their functions in connection with
their respective Organizations, must enjoy certain privileges and immnities.
An example of such 'experts on missions' would be members of certain commi ssions
and committees of the United lNations or of the Specialized Agencies who serve
in their individuel capacity and not’as government representatives. Another
example is the United Nations military observers at present serving in
Palestine and Kashmir, whose salaries are paid by their own respective
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Governments and to whom the United Nations pays onl

adopting Article VI of the United Nations Cghlxrrentioﬁ a&ﬁ:ﬁﬁ'msembl
had in mind peace missions in particular. It dig no{: provide for the taxy
exemption of such experts (though it conferred upon them & quasi-diplomatic
status not enjoyed by Secretariat officials), because they are commonly made
available or even seconded by Governments, or else are designated to serve

in a special status deliberately set apart from Secretariat staff. Therefore
whether a person 1s in the status of an 'official' or in that of an 'Expert ’
on Mission' depends on. the nature of his contractual relations , his terms

of service, with the Organization concerned.

In

With regard to Technical Assistance experts engaged by the United Nations
or by one of the Specialized Agencies, it is felt that, to enable the .
Executive Head concerned to exercise the responsibilities vested in him in
the implementation of the Expanded Programme. of Technical Assistence, it is
necessary, as far as possible, to bring such experts under the authority of
‘the Executive Head of the Organization with which they serve to a degree’
similar to staff members. Moreover, in view of the fact that such experts
pexrform functions essentially similar in nature to those of staff members,
it is important that there be equality of treatment between such experts
and menmbers of the staff - as well as the intended equality of treatment, as
among themselves, regardless of nationality. For these reasons, Technical
Absistance experts, with certain exceptions which will be explained in the next
paragraph, are subject to obligations and accorded rights substantially the
same as those of staff members. They subscribe to the same oath; they are
similarly subject to the authority of and are responsible to their respective
Executive Heads; and they receive & monthly salary, and this salary is
subject to staff assessment (in Orgenizations in which such assessment is
applied to the staff) in the same manner as other staff members. Such
experts are therefore designated as being in the categories of officials
and are entitled to the privileges and immnities app§rt51n1ng to cgfﬁc:.at}s1 .
The result is logical, since all the policies mOtiYatlng t.:he adoptu;?ib}.ralse
General Assembly in the Conventions of the respective Articles on ol ci
are thus seen to be equally applicable to those serving as Technica

Assistance experts.

As an exception to the general rule stated in the preceding paragraph,

ime to time
a small number of technical assistance experts Eecﬁﬁfegezogftx
who are not brought under the authority of the ;ilar to staff members

Organization with which they serve to a degree si it unnecessary
bzga.use circumstances which vary in every jndividual case render

. ing in tle
or inadvisable to do so. Such experts are not i;nsziz,fzg 3; i;leliﬁsl on
categories of officials but rather as being in we

1
) , forming missions for &
missions for the United Natioms' or lexperts ber ie might be the case of an

Specialized Agency, as the case may be. An exalp tion of a text book or a
{ndividual whose sole responsibility is the pr?d:;glve engagement of the
report for a fixed fee; another example mlgh?ﬂlina third party such as &
sexrvices of an individual through contract wi o1 relationship being
university or research institution, the con?rac uathe one hand, and between
between the Executive Head and the instiftutlon O . P ianals are

the institution and the individual on the OEher: :
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3.

engaged under special contractual arrangements which neither confer on

them the privileges of staff membership nor require of them the obligations
of members of the staff. They do not subscribe to the oath of office;
their remuneration is normally paid on the basis of a fixed fee which is
not related to the international salary scale; and the extent of the
authority of the Executive Head over such individuals and of their
responsibility to him is narrow in scope and limited to the terms set forth
in the contractual agreement under which they are engaged. Many of these
Technical Assistance experts are engaged on relatively short-term
appointments although, in prineciple, it is not this fact which distinguishes

them from staff members, since some staff members are also engaged on

short terms...".

Examples of persons classified as "Experts on Missions for the United Nations"

include UNTSO and UNMOGIP military observers, who are military officers, loaned by .

Governmert, and officers serving on the United Nations Command (The Commander's

Headquafters Staff) of UNEF and UNFICYP,;/ members of the Administrative Tribunal,

of the Advisory Committee on Administrative and Budgetary Questions, of the

International Civil Service Advisory Board, of the International Law Commission,

of the Permanent Central Opium Board, and consultants.

1/

UNEF Agreement, para. 25, and UNFICYP Agreement, para. 25, United Nations
Treaty Series, vol. 492, p. 72.
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34.  Privileges and immunities of "Experts on Missions for the United Nations"

L. Article VI of the General Convention provides as follows:

"Section 22. Experts (other than officials coming within the scope of
Article V) performing missions for the United Nations shall be accorded
such privileges and immunities as are necessary for the independent
exercise of their functions during the period of their missions,
including the time spert on jsurneys in connexion with their missions.
In particular they shall be accorded:

"(a) Immunity from personal arrest or detention and from seizure
of their personal baggage:

"(b) 1In respect of words spoken or written and acts done by them in
the course of the performance of their mission, immunity from legal process
of every kind. This immunity from legal process shall continue to be
accorded notwithstanding that the persons concerned are no longer
employed on missions for the United Nations;

"(c) 1Inviolability for all papers and documents;

"(d) For the purpose of their commmnications with the United Ngtigns,
the right to use codes and to receive papers or correspondence by courier or
in sealed bags; ’

"(e) The same facilities in respect of currency or exchange restrictions
as are accorded to representatives of foreign governments on temporary
official missions;

"(f) The same immunities and facilities in respect of their personal
baggage as are accorded to diplomatic envoys.

Tmmunities are granted to experts in the

1" s s
e S e Umiros Hoei he personal benefit of the

interests of the United Nations and not for t ; 2
individuals themselves. The Secretary-General shall have the right an

i in his
the duty to waive the irmmunity of any expert in any ?Z: :Egr; (1:2!1 "
opinion, the immunity would impede the course of justi

. : n
waived without prejudice to the interests of the United Nations.
e similar to those accorded

pect of the latter may
s of article VI; it may

5. In so far as the privileges and jmmunities listed ar

. . .. s
to officials under article V, United Nations practice in re

i i vision
be considered relevant to the interpretation of the pro e
an express immunity from personal arrest.

be noted that experts are given -
s which has attracted most attention, however,

difference between the two article | texation. In the case
i icle ; : i d from nation axatlion.

i t in article VI no immunity is grante : i

is tha their only emoluments from the United Nations

of United Nations military observers,
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are normally a per diem allowance which is regarded as a subsistence allowance
during their period of duty. Members of the International Law Commission and of
the Permenent Central Opium Board and Drug Supervisory Body, on the other hand,
receive honoraria from the United Nations. The taxability of these payments is
dependent on the appropriate national tax laws.

6. When acceding to the General Convention in 1962, Mexico did so subject to the
reservation that experts of Mexican nationality, exercising their functions in
Mexico, should enjoy the privileges of section 22 (a), (b), (c), (d) and (f)
resnectively, "on the understanding that the inviolability established in....
Sectinn 22, paragraph (c), shall be granted only for official papers and documents",
T. It may be noted that in the case of military observers certain privileges and
immunities, additional to those contained in article VI, and necessary for the
performance of their functions, such as freedom of movement across armistice
demarcation lines, have been established by custom, under Security Council
resolutions, and by direct intendment of Article 105 of the Charter. Lastly,
although article VI contains no provision for the grant of privileges and
immunities to the dependents of experts on mission, such dependents have in

practice been accorded certain limited privileges.
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35, Privileges and immunities of persons having official business with the
United Nations )

8. In addition to United Nations officials and "Experts on Missions for the
United Nations", a remaining category of persons (other than the representatives

of Member States) who may enjoy certain privileges and immunities are those having
official business with the United Nations. Examples of persons falling within this
category are those‘invited, to appear before United Nations Bodies » whether in a '
representative capacity (e.g. on behalf of a non-governmental organization having
consultative status) or as individuals able to supply information of interest to
the United Nations body concerned, press representatives, and persons invited to
participate in seminars or similar meetings held under United Nations auspices.

The privileges and immunities of those attending United Nations proceedings in this
way include ;a,JJ_ those necessary to enable them to perform the official business
concerned, as well as the right of transit and of access. /

9. A number of agreements contain provisions expressly granting such .persons
rights of transit to United Nations premises. Section 12 of the ECIA Agreement,
for example, states that the Chilean authorities shall impose no impediment to
transit to and from the Headquarters of ECIA of persons invited to the Headquarters
on official business, as certified by the Executive Secretary of the Commission.

The ECLA and ECAFE Agreements contain a similar provision. Section 17 of the ECLA

Agreement further provides that persons invited on of ficial business (other than

. i e
those of Chilean nationality) shall enjoy the same privileges and immunities as ar

granted to officials under section 13 of the ECIA Agreement, with the exception

of the right to import furniture and effects free of duty. rrticle IV
s + e
10. In the case of the United States, the matter is chiefly regulated by c

: ovides:
of the Headquarters Agreement; in particular section 11 of that Article pr

. . se
"The federal, state or local authorities of the United i:::iicih?f.‘l :ft Lmpo
any impediments to transit to or from the h?adquﬁizegi other information

(3) representatives of the press, or. of radio, g I o o lor by such &
agencies, who have been accredited by the NHSC PR Loy tne United States,
specialized agency) in ius discretion after consul as vecognized by the
(h) representatives of non-governmental organlzat,zon Article Tl of the Charter,
United Nations for the purpose of consultation un ert ict by the United Nations
or (5) other persons invited to the headquartc?rs dis ;he appropriate American
or by such .specialized agency On official bu51{185$t-;0 such persons while in-
authorities shall afford any necessary Pr‘.’te"tl;;.s -section does not apply to
‘transit to or from the headquarters district. elto-be dealt with as provid
general interruptions of transportation which ar of generally applicable
in Section 17, and does not impair the effectiveness

ortation.”
laws and regulations as to the operation of means of transp
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11 The applica.tion of the prov:.s:.ons of ar‘bicle IV to the representatives of
, "‘non-governmental organizations have been the subJect of ‘extensive discussion both
~.""';'1n the Econom:.c and Social Council and in the General Assembly}-./ The first phase
" ‘of the discussion centred on the. question of access to the’ United Nations
‘ Headqua.rters of representatives of non-governmental organizations in consultative
status for the purpose of. at‘bendwv the meetings of the General Assembly while
| "t‘heir right of access for the purpose.of attending the sessions of the Economic

-and Social Council was not disputed. The discussion-resulted in the. adoption'by

" the General Assembly of resolution 606 {vI), the operative part of vhich reads us .
follows:

". Authorizes the - Secretary General upon the request of the Economic and
Social Council or its .Committee on Non-Governmenta.l Organizations, to make-
arrangements to enable the representative designated by any non-governmental
organization having consultative status to attend public meetings of the
.Genera] Assembly whenever economic and social matters are discussed which are
within the competenee of the Council and of the Organization concerned;

"2, Requests the Secretary-Genera.l to continue to give assistance to
represen‘tatives of such non-governmental organizations in facilitating transit
td or from sessions of the General Assembly and its Committees.'

) 12. The ques‘biori of the admission of represenfatives of ﬁnon-governmental
;‘Olfgani‘za'.tions to United Nations Headquarters arose again when the United States, in
: denyihgvisas' to certain representatives of non-governmental orgariizations , invoked

 section 6 of its Public Law 357, as assertedlyrconstitutihg a reservation to the

AHeadquarters Agreement. Section 6 of Public Law 357 provides that: .

"Nothing in the agreement shall be construed as in any way diminishing,
.ebridging, or weakening the right of the United States to safeguard its own
securlty and completely to control the entrance of allens into any territory
of the United States other than the headquarters district and the immediate
vlieinity, as to be defined and fixed in a' supplementary agreement between the
Govermment of the United States and the United Nations in pursuance of
section 13 (3) (e) of the agreement, and such areas as it is reasonably
necessary to traverse in transit between the same and foreign countries.
Moreover, nothing in section .14 of the agreement with respect of facilitating
entrance into the United States by persons who wish to visit the headquarters

_J;/ . The following account is taken from the Repertory of Practice of United Nations
Organs, vol. V, pp. 343-4 and ibid, suppl, No. 1, vol. II, p. 423, where
detailed references may be found :
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dlstrlct and do not enjoy the rlght of- entry provn.ded in Sectlon 11 of ,,theﬁ
agreement shall be vonstmed to. a*nend or suspend 1n any way the 1mm1grat10n

13, The Qecre‘u ~(‘ enerel, hc.v1ng r‘onducter1 a ~er1es of negotla. 1ons Wl'Lh the

reresentatives of the Il-lt\,d S5tc ’ce ,‘ s*..farr_i’;ted o

Un.ted States ﬁnder the Hea.dquarte'"s Agreement au‘fOllOWS'

(1) It had been recognized from the outseu thwu the Hoadqbarte °s Agreemen’c,should
no<. be permtted to serve as a cove1 o e__s,ble porscn' in e U‘uted S‘Lates‘to
engage in activities outside the scope of the..r Officldl functlon
(2) Subject to the purpose of tae he’tﬁqt.arter" Anrc\. ent the Tmued States”could
grans vl 23 onlv for.vransit u--d. fr \m the Heddquarter., distrlct and so,)ourn 1n

its :'.mn’“ inte V"cxm.uv' it could make any rea.eonaole def‘lm.tion of tne 1mmed1aue

V.Cil

0

Aty of the He:’..:’v.qpaz*?:ers ""tm.cu ’ of’ the nece;sary routes of transrL 53
the tire and wepner of aypiraticwu o the wise 03 Lowing 'Lne comple on of offlc1al
busines s, and it cou-.d carry out deporia .LO 1 prou:ed.ans azal nst persons ’WhO a.bused +
the privileges of residence by engaginr in actlv:LtJ.es in the Um.ted S+ates outsn.de"

th=ir official cocpacity; o ’ 1 S

(3) Tn the caco .ol alisus in trensit to tha Hemdmuerters ai trlcc excluolvely on

cffieial Jusine~s of, or hefore the United Kations”, the ri hts of the. U”uted Sta’ces

wera Lintied by the I=zadgrarters Agree'r‘eni to those m*ntlo“led.
Ga 1 hvgust 1957, tha Tecaomic end Socisl Ceovacil. a;.op ed. 1~e-solu‘ca_on 509 (XVT) 1n T
vhica it noted the orel azd wiitten reportz made by the Secrotarv-GeneraJ. and .

exyresocd ke hone that =any "remai.nir;g q_ue thI“u VOL_.c) he sutl;factorlly resolved '

within ~vhe provisions of the ¥ardcuerters ._gr sement.
1, nhe cues tion ¢f acecess s T alsed amnr. at the t* rlty--fi"‘st sessmn of the
Economic awnd Social founcil. A 1 prcsenuulve rcsxgnated b" the World Federat:.on .
of Trads Ualons to ahtond that session of the Cou 2il was c_fused a v*sa. by the .
United States authorities. In the (omuitiec on Fon-Goveramental Or g.:.nlzations 3 11:
was elleged Uhat such avtion on the part of the United States was contrarv Sthe
deadguarters Agreewvent end to the 'OI‘lnCi_t).Le.. laid dowvn in the Secretary-Ge o * )
rcport on the tubject reference was also made :Lo re solu’clon 509 (‘(VT) '

thn Un:ted Suates & nresen+ ve m= aintained that his Governme*lt was Well aware



AfCN.b4/1,.118/Add. 1
English
Page 236

the terms of the Headquarters Agreement and had applied them. However, the

Agreement, in the form approved by the United States Senate, was open to different
interpretations. He explained that the United States Government had refused the
visa to the representative in question on the ground of the national security of
the United States and interests of the United WNations. The Secretary-General
rz2quested consultations with the United States authorities in accordance with the
ayrrangements agreed upon in 1953. It was announced to the Economic and Social
Ccuncil on 3 May 1956 that, as a result of the consultations, the United States
had authorized the issue of a visa to the representative and that negotiations were
continuing to esteblish an efflective and expeditious procedure in similar cases.
15. In 1655 the Legal Counsel was asked by the Fourth Committee to give an
opinion on the question of the right of transit to the Headquarters District in
connexion with the possible appearance before the Committee of Mr. Henrique Galvao.

The opinion given is reproduced below.

. "15 November 1963

"L. At its 1475th meeting, on 11 November 1963, the Fourth Committee
requested an opinion as to the legal implications of the possible appearance
before it of Mr., Henrique Galvao.

'2.  The Committee will wish to take into account the limited character of
the legal status of an individual invited to the Headguarters for the purpose
of appearing before a Committee of the General Assembly or other organ of
the United Nations.

"3,  Section 11 of the Agreement between the United Nations and the United
States of America regarding the Headquarters of the United Nations (General
Assenbly resolution 169 (II) provides that the federal, state or local
authorities of the United States shall noi iuwpose any impediments to transit
to or from the Headquarters distriet of (among other classes of persons)
Dersons invited to the Headquarters district by the United Nations on official
business. While such a person is in transit to or from the Headquarters
district, the appropriatc Ameriean authorities are required to accord him any
necessary protection.

"+,  Apart from police protection, therefore, the obligations imposed on the
host Government by the Headquarters Agrecement are limited to assuring the
right of access to ‘the Headquarters and an eventual right of departure. The
Headquarters Agreement does not confer any diplomatic status upon an individual
invited because of his status as such. He therefore caonnot be said to be
immune from suit or legal process during his sojourn in the United States and
outside of the Headaquarters district.
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"5, Two other provisions of the Headquarters Agreement serve to reinforce the
right of access to the Headquarters. Section 13 (a) specifies that the laws
and regulations in force in the United States regarding the entry of aliens
shall not be applied in such manner as to interfere with the privilege of
transit to the Headquarters distriect. This provision, however, clearly
assures admission to the United States without conferring any other privilege
or immnity during the sojourn. Similarly, section 13 (b) interposes certain
limitations on the right of the host Government to require the departure of
persons invited to the Headquarters district while they continue in. their
official capacity; but this plainly relates to restrictions on the power of
deportation and not, conversely, on a duty to bring about departure. Moreover,
section 13 (d) makes clear that, apart from the two foregoing restrictions,
*the United States retains full control and authority over the entry of
persons or property into the territory of the United States and the conditions
under vhich persons may remain or reside there.!

"6, It is thus clear that the United Nations would be in no position to offer
general assurances to Mr. Galvao concerning immnity from legal process during
his.sojourn in the United States. It might be that individual citizens of the
United States might have civil causes of action against him and could subject
him to service of process. While the Federal Covernment might have no
intention, and might lack jurisdiction, to initiate any criminal proceedings
against him, it is & known fact that there are legal limitations on the powers
of the Executive Branch of the United States Government to ensure against any
type of proceeding by another branch of the Government, including the
Judicial Branch.

"7. Moreover, apart from general restrictions in the Federal Regulations on
the departure of an alien from the United States when he is needed in connexion
with any proceeding to be conducted by any executive, legislative, or judicial
agency in the United States, the attention of the Committee has already been
invited to the possibility that extradition proceedings might be instituted
against Mr. Galvao during his presence in this country. By an Extradition
Convention of 1908 between Portugal and the United States f/ persons may be
delivered up who are charged, among other crimes, with piracy or with mutiny
or conspiracy by two or more members of the crew or other persons on board of a
vessel on the high seas, for the purpose of rebelling against the authority of
the captain of the vessel, or by fraud or violence taking possession of the
vessel, or with assault on board ships upon the high seas with intent to do
bodily harm, or with abduction or detention of persons for any unlawful end.
The extradition is also to take place for the participation in any oftsuch .
crimes as an accessory before or after the fact. The Convention contains the
usual exception for any crime or. offence of a-political character, or for acts
connected with stch crimes or offences. (Articles II, III.)

See Treaties, Conventions, International Acts, Protocols and Agreements
between the United States of America and other Powers, 1776-1909,

William M. Malloy, compiler (Washington, Government Printing Office, 1910),
vol. IT, pp. 1hk69-1hLTh,
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"8, Whenever there is an extradition convention between the United States and
any foreign Government, any federal or state judge of the United States may
issue a warrant for the apprehension of any person found within his
Jurisdiction vho is properly charged with having committed within the
jurisdiction of any such foreign Government any of the crimes provided for
by the Convention; if, after hearing and considering the evidence of
criminality, the judge deews it suflicienl w sustain the charge under the
convention, he must certify this conclusion to the Secretary of State of the
United States in order that a warrant way be issued upon the requisition of
the proper authorities of the foreign Government for the surrender of the
person according to the terms of the convention.*/

"9. There is no precedent in the history of the Headquarters Agreement which
would indicate whether an application of Federal Regulations restricting
departure of an alien, by reason of proccedings against him not related to his
presence in the United Nations, would constitute an impediment to transit 'from
the Headgharters district! within the meaning of section 11 of the Agreement.
There is likewise no precedent which would indicate whether compliance by the
Federal Government with the terms of an extradition treaty would conflict with
the right of transit of an invitee from the Headquarters district. 1In this
connexion it is iuportant to note that what the United States Govermment has
undertaken not %o do, by the terms of section 11, is to *impose' any impediment
to transit from the Headquarters. To the extent that the presence of

Mr. Galvao in the United States might in one manner or another give rise to
proceedings against him by the operation of existing law in relation to pre-
existing facts (such as previous activities on his part), it could be argued
that this did not constitute an action taken by the Government to impose an
impediment on his departure.

"10. The Iegal Counsel is of course not in a position to pass upon the internal
Operations of United States law, much less upon the relations between the
Executive and Judicial Branches of the Government. Even if it should prove

‘possible that the Executive Brench could, in the exercise of its authority over

foreign affairs, certify and allow to the Judicial Branch that the freedom of
Mr. Galvao to depart without impediment should override the authority of the
courts to detain him, it is noc clear on whai vasis an advance assurance could
be given him. Likewise, even if a dispute were to arise between the United
Ilations and the United States on such an issue, it might eventually require
referral to a tribunal of arbitrators under the terms of section 21 of the
Headguarters Agreenents.

“11. In these circumstances, it must be recognized that a situation could arise
by which the Fourth Corndttece was deprived of the advantage of receiving oral
testimony from Mr. Galvao. Should he not be prepared to attend because of the
inability of the host Government to confer upon him a general immunity, it is
clear that his abstention from eppearing would be his own, and not the

— e it

¥

See United States Code, 1958 Edition (Washington, United States Government
Printing Office, 1959), Vol. Four, Title 18, Sec. 318k.
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affirmative imposition of ‘an impediment to his transit. For it might only
.be at the moment of his attempted departure from the United States that an
arbitrable dispute could arise as to whether he was entitled to depart X
notwithstanding proceedings which might in the meantime have been instituted -

against him.

"12. Two other points of law were raised in the 1475th meeting of the Committee.
It was suggested that, in the event of a conflict betwsen the obligations of
the United States under its Extraditica Treaty with Portugal and the Charter,
the obligations under the Charter would prevail by virtue of its Article 103,
The dlfllculty here is that 'such rights as inure to Mr. Galvad stem directly
froum the Ileadquarters Agreemecnt and not from any provision of the Charter,
which does not cover invitces. The guestion vas also raised as to whether the
reaty could Lo invoXed before the Gen:ral Assenbly under Article 102 of the
Charter. T2 conetion in the sscond parcgrapa of that, however, relates to
traoties required to be registcred with the Se rpuarldt under that Article.
he Extradition Wreaty in question detes from the ycar 1908, whereas the duty
to register reiotes only to treaties enterzd into by a Member after the coming
into force of the Chaxter. It is also true that, in the hypothetical situation
dealt with above, the risk %s thot the Extradition Treaty would be invoked in
the United States courts rather then in the General Assembly." g/

16. In order to obtain assurance that ilember States would not raise requests for
extradition'in respect of netitioners and others invited to United Nations
Eeadquarters, or to regional or other major offices, the Secivetary-General addressed
an enquiry to all Momkher States; the majority of rcplies gave eppropriate assurances.
In those casec wheve the 1cpliss specirically referred only to United Nations
Headquarteis, the Secretary-CGerneral stated when sexnovledsing the assurance given
that he was coufident that 1ae State councerned would be guided by the same principle
with respeet o nercons inrited by the Tnited Nations to its offices other than its
Headquarters, for exauaple, the offices of the Repicral Commissions, located in
countries with whicu the pariicular State might have an extradition treaty.

17. As regerds the immunity of peisons giving cvidence before United Nations inquiry
bodies, the following paragraphs from the Report of the Commission of Investigation
into the Conditions and Circunstencns resulting in the Wragic Death of

Mr. Dag HammarskjSld and Mcrbers of the Party Accozponying Him may be noted.

2/ official Records of the General Assembly, Eighteenth Session, Annexes, Agenda
Item 23; document AJC.L/021. Szc also Section 38 below concerning the travel
documents oi petitioners.
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%5k, The Rhodesian authorities, in discussions with the Commission indicated
that the laws of the Federation relating to the attendance of witnesses could
not be made applicable to the hearing of the United Nations Commission without
special legislation, which could not be enacted in time for the United Nations
hearings. Consequently, it would not be possible for the United Nations
Commission to subpoena witnesses, administer oaths, or commit for contempt.
The authorities further expressed the view that it would not be possible to
treat the statements of witnesses to the United Nations Cormission as
'privileged!.

"55. With respect to the first three points no particular difficulties were
envisaged. Thz Rhodesian authorities assured the Commission chat all officials
desired by the Commission would appear on request, and that assistance would
be given in obtaining the voluntary appearance of witnesses. In fact, while
attendance could not be compelled, there was not a single instance in which a
witness requested by the Commission did not appear, and in some cases wWitnesses
viere brought many miles to be svaileble to the Commission.

"s56. The Commission was, however, concerned at the suggestion that the testimony
of .witnesses who appeared before it might not be privileged. In its view a
witness appearing before a United Nations Commission must enjoy privilege
against legal process as a result of such appearance. The view was expressed
that such privilege was enjoyed under the general principles of law and in
accordance with Article 105 of the Charter of the United Nations. Without
prejudice to the legal position, the Rhodesian authorities gave assurances that
there would be no governmental action against any person by reason of his
eppearance and for testimony before the United Nations Commission." 3/

— o cp——

_é/ Official Records of the General Assembly, Seventeenth Session, Annexes, agenda
item 22, document A/5069 and Add.Tl.
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CHAPTER'VI.\ UNITED NATIONS LATSSEZ-PASSER AND FACITITIES-FOR TRAVEL

36. Issue of United Nations Laissez-passer and their recognition by States as
valid travel documents

1. Article VII, section 2l of the General Convention provides that "The United
Nations may issue United Nations laissez-passer to its officials”; and that "These
laissez-passer shall be recognized and accepted as valid travel documents by the
authorities of Members', taking into account the provisions of section 25 dealing
vith applications for visas.

2. The United Nations has issued laissez-passer to officials travelling on
officizl busiress (including travel on home leave, at official expense) including
technical assistance experts, othér than those classified as "experts on missions
for the United Nations". It has declined to issue laissez-passer to OPEX officers,
on the ground that ihese are servants of Governments and not officials.

3, The issue of laissez-passer has been carefully regulated. As regards the
locally recruited staff of ficld missions, laissez-passer have been issued only
after study of each individual case, solely for the purposes of official business,
snd subject to the condition that the document be returned to the administration
after completion ol thz micssion.

L, The position in respect of dependents was described as follows in a letter
dated 13 September 1951, scnt by the Office of Legal Affairs to the Legal Adviser
of a permanent micsion.

"Section 24 of the Convention on the Privileges and Immunities of the
United Nations provides th-~t the United Nations may issue the laissez-passer

'to its officials!., TFor Shat reason it is our view that Member States parties
to the Convention are required to accept it as a valid travel document only
for the staff member whu .. technrcally “ts soie bearer and who is adequately

identified by description and photograph on pages 1, 2 and L. It would thus
follow that an official could not use the laissez-passer as a means of .
obliging a Member Government to accept into its territory persons who claim

+to be members of his family.

As you have noted, there are nevertheless important reasons for
identifying any members of his family who may accompany the bearer of the
laissez-passer. For this purpose space is provided on page 6, althoggh a
photograph 1s not necessarily used. In our view, however, the identiflcation
on page 6 does not itself make the laissez-passer a valid travel document
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for the family members but simply helps to identify for the convenience of
Member Governments the persons most likely to be claiming the several
derivative privileges under the Convention. For example, section 18 (d) and

(f) specifically refer to 'spouses and relatives dependent' of officials of

the United Nations in creating an immunity from immigration restrictions and
alien registration and providing a privilege as to repatriation facilities
in time of international crisis. Customs officers may likewise be assisted
in granting privileges or courtesies by thus being informed as to the members
of the immediate family.

At the same time, I might draw your attention to one occasional problem
that can arise from this requirement of an additional travel document covering
the members of the family of the official. There will be a few cases in which
a member of the family will not have been able to obtain a valid passport. In
such cases it has been customary for an affidavit of identity, with a
photograph and other adequate description of the bearer, and with an indication
of the reasons for the inability to have obtained a passport to be carried by
the individual concerned. Visas have been entered directly on this affidavit
of identity, including the so-called % (7) visas admitting persons to the
United States under the terms of the Headquarters Agreement ... A visa would,
of course, be required whether or not the issuing Government would require
one 1f a valid passport of the nationality in question were presented. "

The provision in the General Convention relating to the issue of laissez-

passer wvas one of the obstacles to accession by the United States to the General

Convention. After referring to section 24, the Committee on Foreign Relations of

the United States Senate stated:

"The committee was assured that this language does not authorize or require
the United Nations or any Member State to issue or accept a document which
is a substitute for a passport or other documentation of nationality. It
provides only for a certificate attesting to the United Nations affiliation
of the bearer in respect to travel and will be accepted by the United States
as such a document. Article VII, in other words, would not amend or modify
existing provisions of the law with respect to the requirement of issuance of
passports or of other documents evidencing nationality of citizens or aliens.
To make this point perfectly clear, the committee approved a second amendment
to the resolution."” 1/

The proposed amendment was as follows:

"Nothing in article VII of the said convention with respect to laiss§z-.
passer shall be construed as in any way amending or modifying the exlsting
or future provisions of the United States law with respect to the requirement

Committee on Foreign Relations, United States Senate, Report No. 559,
80th Congress, lst session, p. 7.
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or issuance of passports or of other documents evidencing nationality of
citizens or agents, or the requirement that aliens visiting the United States

obtain visas."
6. The possibility of Member States using their control over the issue of national
passports as a means of regulating the selection of their nationals for employment
vith the United Nations was discounted by the Secretary-General ir his report on
personnel policy to the General Assembly at its seventh session.g/ He declared that
the assumption that this could be done was not in keeping with the actual legal
position of the staff of the Organization. After recalling Articles 101 and 105 of
the Charter and section 24 of the General Convention, the report stated:

"The Secretary-General has never treated this provision as in any way

exempting staff from.meeting normal travel and documentary regquirements of

the Governments concerned. On the other hand, it is clear that Member States

should not, under the provisions of the Charter, seek to interpose their

passport or visa requirements in such a manner as to prevent staff from takiag

up their post of duty with the United Nations or from travelling from country

to country on its business. "
1. In the course of discussions on this subject in plenary meeting at the seventh
session of the General Assembly, there was disagreement with this interpretation of
the General Convention. The view was expressed that when a Member State informed
the Secretary-General that a passport had been refused to a staff member, he should
immediately inquire into the circumstances of such a refusal and should refrain
from issuing a laissez-passer to the official concerned pending the results of such
an inguiry.
8. Member States have recognized the laissez-passer as a valid travel document.
T'o precise information is available, however, as to the extent of this recognition,
or how frequently State authorities al<o require the production of a national

passport. To some extent those questions are answered in section 39 below, dealing

with the issue of visas.

g/ Report Of the Secretary-General on Personnel Policy, Official Records of t?e
General Assembly, Seventh Session, Annexes, agendes item 75, document A/256+.
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37. Freedom of movement of United Nations personneli/: inapplicability of the
persona non grata doctrine

9. The United Nations has consistently maintained that its officials and others
(e.z. experts on mission) travelling in order to fulfil their functions on behalf
of the United Nations should be granted freedom of movement by all Member States.
This right has been based on the necessary intendment of Member States in creating
the Organization, on the range and nature of the responsibilities entrusted to the
Organization, on the particular resolutions under which the officials concerned
were dispatched, on the relevant provisions of the Charter, in particular of
Article 105, and on various sections of the General Convention, including, in
appropriate cases, section 24 requiring the recognition of the United Nations
laissez-passer as a valid travel document. Member States have, on relatively rare
occasions, sought to restrict this freedom of movement of United Nations personnel,
either by denying their entry or, when the personnel were already present in the

country, seeking to expel them on the grounds that they were persona non grata to

the Government concerned; in a few instances travel within the country has been
dencadent on prior notice and approval. In cases of denial of entry, the United
Nations has put forward the arguments referred to above, and also cited the
provisions of article V, including section 18 (d) regarding immunity from

immigration restrictions and alien registration.g/ Where arguments based on the

persona non grata doctrine have been invoked, the United Nations has denied the
apnlication of the doctrine on the grounds that United Nations personnel are not
sent and accredited to given States in a way which is analogous to the bilateral
exchange and accreditation of diplomatic representatives following recognition on
the part of two States: United lMNations personnel are employed, as determined by
the Secretary-General, on behalf of all Member States, for purposes chosen by
those States as a result of action taken on a multilateral plane. Nevertheless,

whilst upholding the independence and international character of United Nations

1/ TInis subject is also dealt with in other sections, notably section 9 (c);
section 23; and section 26. The position in respect of the United States
is largely, though not exclusively, regulated by the provisions of the
Headquarters Agreement, in particular articlc'IV; see sections 9 and 26.

2/  See section 26 above.
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persornel against any unilateral pressure or interference, the Secretary-General
has made it clear that he will not tolerate such personnel engaging in subversive
activities against any Government. These principles and the practice in
implementation thereof have been set forth in several reports to the General

3/

Assembly, particularly at the seventh, eighth aund twelfth sessions. The position
in respect of the freedom of movement of United Nations personnel and their right ‘
of entry into a country when travelling on official business was summarized at the
seventh session as follovs:
"... it is clear that Member States should not, under the provisions of

the Charter, seek to interpose their passport or visa requirements in such

a manner as to prevent staff firom taking up their post of duty with the United

Nations or from travelling from country to country on its business.”
10. Whilst the right of entry of United Nations personnel travelling on official
business is an ungqualified one, thevUnited Nations would not, however, insist on
the entry of a person with respect to whom substantial evidence of improper
activities was presented. Since the right belongs to the Organization, it is for
the Organization to decide whether or not to forego the exercise of this right in
a particular case and, consequently, it is the Organization which must cvaluate the
evidence of improper activities.
11, Apart from cases of alleged improper activities on the part of individual
United Nations persornsl, entry has-on occasiois been denied on the grounds of the
nationality of the individuvals concerned. In 1961, for example, a Member State
refused entry “o United Nations and specialized agency officials of certain
nationalities owing toc a political dispute with the countries concerned. The
Secretary-General protested to the Government in 1961, and, after a further incident
in 1963, wrote again. In the occond leiler the Secoetary-Ceneral recalled the

earlier communication, and continued:

M. .. refusal of entry to United Nations and specialized agency persgnnel on
official business presents a serious problem with respect to operat%ons of
the Organization and interfererce with the performance of the functions of

2/ See Report of the Secrctary-General on-Pevsonnel Policy, Officia; Recordﬁ of
‘the General Assembly, Seventch Session, Annexes, agenda item 75, doc. Af236h,
(eop. paras. §-10, 92-103 and 106-115); Report of the Secretary-General on
Personnel Policy, Official Records of the General Assembly, Eighth Session,
Annexes, agenda item 51, doc. A/2533, part 1; and Official Records of the ’
General Assembly, Twelfth Session, Fifth Cormittee, (&/C.5/726, paras. 15-1 ).
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12.

its officials. ©Such interference in the case of United Nations officials is
contrary to Article 105 of the Charter and to article 24 of the Convention

on the Privileges and Tmmunities of the United Nations to which your
Government is a party. As was pointed out, freedom for officials to travel
is one of the most essential privileges which is necessary for the independent
exercise of their functions in connexion with the Organization, and for the
fulfillment of the purposes of the Organization. The United Nations cannot
accept the view that privileges and immunities of international officials are
in any way affected by their nationality. ..."

The Government concerned undertook to exampt United Nations and specialized

agency officials of the nationalities in question from the restrictions otherwise

v

imposed on persons of their nationality.

13.

In 196k the Secretary-General entered into correspondencég/ with various

Member States regarding the status of military observers serving with UNTSO. In

an alde-mémoire dated 23 January 1964, the Secretary-General declared:

"The principle of persona non grata which applies with respect to
diplomats accredited to a Govermment has no application with respect to
United Nations staff or military observers who are not accredited to a
Government but must serve as independent and impartial international officials
responsible to the United Nations. The United Nations military observers are
recruited by the Secretary-General for service in pursuvance of the four
Armistice Agreements and the relevant Security Council resolutions from
member countries of the United Nations. They are officers who are seconded
by their Governments for service with the United Nations. They are responsible
directly to the Chiefl of Staff of the United Nations Truce Supervision
Organization (UNTSO) and through him to the Secretary-General, who is in turn
responsible to their Govermments for them.

These observers are carefully selected. At times their work is
hazardous; indeed, some have given their lives in this service. As military

. men they would expect to be held strictly to account for any disobedience,

disloyalty or dereliction of duty, and the Secretary-General would certainly
insist that any observer guilty of such action should be severely dealt with.
However, if any State party to any of the General Armistice Agreements were
in a position to bring about the automatic recall of a military observer,
the other Governments concerned would be placed in an invidious position and
the functioning of UNTSO would be rendered ineffectual. Therefore, in order
to fulfill the obligations and responsibilities of the Secretary-General in

United Nations Juridical Yearbook 1964, p. 261. Although dealing with
military observers who are not "officials" within the meaning of the General
Convention, the considerations advanced are cqually applicable in the case
of all United Nations personnel.
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such matters, and particularly to ensure the independence of action of United
Nations military observers, the Chief of Staff and the Secretary-General must
have the right of decision in these cases following careful investigation of
all relevant facts. Since they must themselves make the decision, any
information which is supplied to them by Governments must be in sufficient
detail to enable them to make their own judgement in the matter. Any other
course would be contrary to the principles of the Charter of the United Nations
and would seriously interfere with the performance of the functions of the
Organization. The Secretary-General is certain that the Governments repose
confidence in the Chief of Staff and in himself to act impartially in this
regard. He would appreciate assurances that procedures consistent with the
foregoing principles will be followed and that the competence of the Chief
of Staff and himself in ma’ters of this kind will be respected."

1k, One of the Governments concerned replied to this communication in the following
alde-mémoire, in which reference was made to the attempt by that Government to

exclude or expel a particular military observer.

"... The Government wishes to make it clear at the outset that its ipvariable
policy in its international relations, has been and will continue to be guided
by the established principles of international law. /

One such fundamental principle is the right of a State to expel aliens from
its territory. This right rests upon the same foundation, and is justified by
the same reasons as the power to exclude namely: the sovereignty of the State,
its right of self-preservation, and its public interest.

In a case decided by the United States Supreme Court in 1952, considering
the status of an alien the Court held that, to remain in the country is not his
right, but is a matter of permission and tolerance, and the Government has the
power to terminate its hospitality. Such power the Court went on to say 1is
inherent in the United States, as a sovereign State.

It is admitted that in practice though not in theory, it should usually
be shown in such cases, that the foreigner's presence in the State's territory,
is detrimental to the welfare of such State. The fact remains, however, that
the ultimate decision in this regard rests with the authorities of the State

concerned.

Although Major ... has already completed his year's tour of duty as a
United Nations military observer on ... and though it is not denied that as
such, he was an international official responsible directly to the Chief of
Staff of the UNTSO and through him to the Secretary-General, the Govermment ...
maintains that it enjoys the right under international law to exclude or expel
foreigners from its territory irrespective of any such consideration, and that
its exercise of this right is not incompatible with its obligations under the
Convention of the Privileges and Immunities of the United Nations or of -the

Armistice Agreement.
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But while maintaining its ultimate competence in this matter, the ..... the
Government would like to assure the Secretary-General that it will exercise
this right in respect of United Nations officials, only after due consideration
has been given to any representations he may wish to make in this regard.”

The Secretary-General commented as follows on the arguments which the

Government put forward.

".eee. The Government refers to the right of a State to expel aliens from its

territory. Without entering into a discussion of the principles of
international law generally applicable to aliens having a private status, it
is necessary to point out that United Nations .officials and military
observers serving on a United Nations mission are not in a position comparable
to that of such private individuals. Your country, by becoming a Member of
the United Nations, assumed certain obligatinns under the Charter wvis-a-vis
the Organization. Among these is the undertaking to respect the exclusively
international character of the responsibilities of the Secretary-General and
the staff and the obligation to accord to the Organization such privileges
and imminities as are necessary for the fulfillment of its purposes and to

officials such privileges and immunities as are necessary for the independent
exercise of their functions.

It of course is not denied that a United Nations official or military
observer, by abusing his privileges, may place himself in a position where a
Government may demand his withdrawal. But such demand can only be made for
sufficient cause and the facts must be placed at the disposal of the Secretary-
General, and in the case of the Truce Supervision Organization at the disposal

of the Chief of Staff, in order that an independent decision can be made by
the Organization.

We must therefore reiterate the principles set forth in the Secretary-
General's aide-mémoire of 23 January 196k. We are certain that you will
appreciate that any other course would impair the international status of the
military observers which is essential for the independent exercise of their
functions in connexion with the Organization." 5/

Idem.
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38. Travel documents of petitionersy

16.

A study of the above subject was made by the Secretary-General in 1956

following a request by the Fourth Committee that he should examine "what

procedures could be taken” to enable petitioners, who had been refused passports

or travel documents, to appecar before the Committee. The memorandum2 by‘ the

Secretary-General, dated 20 November 1956, is reproduced beloy.

© &

"Travel Documents of Petitioners -

Memorandum by the Secretary-General

T

1. At its 510th meeting, held on 15 Kovember 1955, the Fourth Committee
adopted the following resolution:

'"The Fourth Committee,

'Considering that some petitioners who have been granted oral
hearings but have been refused passpcrts or travel documents by some
Administering Powers, have appealed to the United Nations to intervene
to enable them to leave the Territory in which they are situated in
order 1o appear before the General Assembly,

'Sugg]ests that the Secretary-General should exdmine what measur}eis
could be taken to cnable such petitioners to appear before the Fourt

Committee of the Goneral Assembly.'’

2. Tt may be useful to recall the circumstances which led to the adoption
of this resolution.

In the course of its I70th mceting, at the beginning of the tenth session

of the Generol Assembly, the TFourth Cormittee was i{lformgd of uileTreciig;izg
five requests for hearings emsnating from organizations 1n Tru§ Terr les.
; ters from the Political Section

Three of these requests were contained in let .
of the 'Union des FPopulations du Cameroun', the Political Section of the

i ! the
Central Board of the 'Union démocratique des Femmes camerouni}seiesgzgtively
Executive Committee of the 'Jeunesse gémocratique du Cameroun,

. : th
(A/6.1/301). At its h7lst meeting, the Comnittee decided to grant these

- i nities of persons
See also section 35 alove concerning the Pril:‘.’lieges and immu

. . .. . Ui ions.
having official business with the United Ha 5

A/C.L/333,
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requests by 36 votes to 11, with 9 abstentions, after a discussion during
which it was stated, inter alia, by various representatives who wished the
hearings to take place, {i) that as the right of petitions was embodied in
Article 87 of the Charter, it was the Fourth Committee's duty to examine
petitions and grant requests for hearings; (ii) that the petiticners’
statements were helpful to the Committee as giving it additional information
on conditions in the Trust Territories; (iii) that the granting of hearings
was an encouragement to politically-backward masses, and enhanced the
prestige of the United Nations. Among the points made by representatives

who objected to the hearings, were the following: (i) that a Visiting Mission
of the Trusteeship Council was to visit shortly the Trust Territories
concerned and would have the opportunity of hearing those who wished to
express grievances; (ii) that the 'Union des Populations du Cameroun’ and
affiliated organizations had been dissolved during the previous year by the
French Government and that the Tourth Committee should not hear representatives
of those organizations, as such hearings would amount to an attempt to
overrule a decision of a Government which under the Trusteeship Agreement had
full powers of legislation and jurisdiction in the Trust Territory;

(iii) that in considering requests for hearings, the Fourth Committee should
be guided by the urgency of the subject matter and the consideration whether
that subject matter had not already been studied by the Trusteeship Council
and its subsidiary organs, which should not be bypassed.

%. At the 479th meeting of the Committee, the Chairman announced that in
the absence of opposition he would circulate to the members of the Committee
the texts of telegrams which had becn received from the organizations
concerned. In these telegrams, which were from the Cameroons under British
administration, the three organizations communicated the names of their
representatives and requested the United Nations to intervene with United
Kingdom and United States authorities in order that these representatives
might obtain passports and entry visas respectively. The 'Union des
Populations du Cameroun' states in its telegram that the French Government had
burned the passports of the appointed representatives during the May incidents
in the Trust Territory (A/C.4/306).

b, The attention of the Fourth Committee having been drawn at the

496th meeting to these telegrams, the renresentative of the United States
informed the Committee that, if the petitioners applied for United States
visas, their applications would receive the treatment that the United States
Government had always given in similar cases. The representative of the
United Kingdom stated that as the petitioners were not British subjects or
British protected persons, they could not be granted British passports;

there was nothing, however, to prevent their departurc from the Cawmeroons under
British administration at any time. Ansvering a question of the representative
of’ Indonesia, who wondered whether it would be possible for the Secretariat

to give to the petitioners United Nations travel documents, the Under-
Secretary for Trusteeship and Information from Non-Sel{'-Governing Territories
explained that in accordance with the provisions of the Convention on
Privileges and Immunities of the United Nations the laissez-passer, the
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official United Nations travel document, could be issued only to the
officials of the Organization or of one of the specialized agencies on
official mission outside the Headquarters area. A proposal by the
representative of ILiber.a that further consideration of the matter should
be postponed in order to give the Chairman the opportunity to explore
every possibility of helping the petitioners to reach New York was then
adopted.

5. At its 498th meeting, the Fourth Committee decided without objection

to circulate a further telegram from the "Union des Populations du Cameroun!
in which the Political Bureauof that organization quoted the reply it had
received from the Commissioner for the Cawmcroons wnder British administration,
to 1ts request for passports, similar in substance to the statement made by
the representative of the United Kingdom in the Fourth Committee. It further
requested the General Asseubly to make representations to the United Kingdom
Government on the ground that the petitioners-were the victims of judicial
proceedings instituted for political reasons by the French Authorities and
that, as they resided in fthe Camerocons under British administrstion, they
should have the benefit of the status of political refugees in conformity
with the Universal Declaration of Human Rights (A/C.4/306/Add.1).

6. At its 510th meeting, the Fourth Committee had before it a draft
resolution submitted for its consideration by the delegation of Liberia.

In presenting the draft resolution, the representative of Literia stated
inter alis, that the Committee did not have the time to go fully into all
the difficulties which had arisen in connexion with travel facilities for
petitioners who had been granted oral hearings and that the Fourth.Committee
should therefore send the problem to the Secretary-General so that he could
explore all possibilities and report on them to the Committee not later than
the eleventh session of the General Assembly. The representative of Liberia
stated in a later interventioan that the purpose of the study of the whole
matter should be to enable the Committee in the future to give an answer

to petitioners who approached it for assistence in similar dilemmas. The
Liberian draft resoluticn vas adopted by the Cormittee in the text quoted

in paragraph 1 of this repor: by 30 votes to 8, with 6 abstentions.

II

7. Following a study of the question which, as recalled above, has been
referred to the Secretary-General by the Fourth Committee's resolution of
15 November 1955 in its general aspccte, the Secretary-General wishes to
bring to the attention or the Committee the following considerations and
conclusions.

8. Under arrangements at present in effect, upon notification by the
Secretary-General to the United States authorities that a hearing has been
granted to a person by the Fourth Committee of the General Assembly, the
United States authorities deliver an entry visa to that person, upon
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application, pursuant to Section 11 and 13(a) of the Headquarters Agreement.
Section 11 provides that *the federal state or local authorities of the
United States shall not impose any impediments to transit to or from the
Headquarters district of ... 5) ... persons invited to the Headquarters
district by the United Nations... on official business! Section 13(a)
provides that 'Laws and regulations in force in the Unlted States regarding
the entry of aliens shall not be applied in such manner as to interfere with
the privileges referred to in Section 1l. Where visas are required for
persons referred to in that Section, they shall be granted without charge
and as promptly as possible ., After the hearings in the General Assembly

" have been completed, the United States authorities are entitled to require
the petitioner to leave the United States for the country of his nationality
or any other country willing to receive him.

9. In accordance with United States laws and administrative practices,
United States entry visas may be affixed on national passports and also on
other -documents issued by a competent auvthority, showing the bearer's origin,
identity and nationality, and valid for the entry of the bearer into a

foreign country. In certain cases of waiver of the above requirements,

United States visa stamps are impressed on an appropriate space on tne reverse
side of the visa application form.

10. The further question of a general nature which requires comments, under
the Fourth Committee's resolution of 15 November 1955, is therefore that of
the right of a petitioner to leave the territory in which he finds himself at
the time his request for a hearing is granted, and the possibility which may
exist for his return to that territory or to another country. It may be noted
in this connexion that while it may be assumed by analogy with the rules of
procedure of the Trusteeship Council (rule 77), that persons to whom a hearing
may be granted by the Fourth Committee may be inhabitants of Trust Territories
or other persons, not necessarily resident in Trust Territories, the Fourth
Committee's resolution refers only to administrative action with respect to
travel documents which may be taken by the Administering Authorities. It may
be recalled in this connexion that the revelant agreements concluded in
pursuance of the provisions of the United Nations Charter under which States
administering Trust Territories have accepted obligations towards the

United Nations, e.g. the Couvention on Privileges and Immunities of the United
Nations or the Trusteeship Agrecements, contain no specific provisions obliging
the Administering Authorities to grant travel decurents or to authorize the
departure from the territories under their adminictration of persons to whonm
kearinge have been granted by United Eatiors organs. Mcst of the Trusteeship
Agreements recognize the Administering Authorities' full powers of legislation,
administration and jurisdiction in the Trust Territories within the framework
of these agreements and of the Charter; these agreements also contain the
underteking by the Administering Authorities to collaborate with the
Trusteeship Council and the General Assembly and to assist these organs in

the discharge of their functions, as defined in Article 87 and 88 of the
Charter. The question of the extent to which this undertaking to collaborate
implies the obligation of the Administering Authority to authorize a resident
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- of a Trust Territory to leave the Territery. for tr.2 purpose of a hearing
before a United Nations orgen has not, however, been considered by the General
Assembly and there would seem, therefore, to be no present basis on which an
over-all solution may be oifered. .

11. It is generally accepied in present iniernational practice that the
authorities cxercising governmental functions with respect to a territory
determine the conditions appiicable to tne departure of persons resident in
that territory and, in the case of non-natiousziec who have not acquired a
permanent right of residence, fix the conditions of re-entry. Under the
system of passports, exit and ent:iy visas, which has preveiled since the end
of the first World Wer ccmpeteat governuwceatal authorities have reserved to
themselves, in this respect, wide discretionary powers seldom defined with
precision in their legislation. It may also b2 recalled in this connexion
that national authorities hove often invoked as grounds for refusal of the
permission Lo travel abroad the Tact “hat the prospective traveller i3 subject
to judicial proceedings or may be flecing rrom his obligations to pay taxes
or personal debts or to perfora military service, or that while abroad he may
endanger the internal security of' a forsign State or of his own State.

12. A great variety of rules and practices exist in this field. Some
countries permit the departure from their territories of persons who do not
hold a passport or a similar travel document. Others treat such a departure -
at least by their own nationals - as a punishable offence. Varicus procedures
are utilized by governmental authorities which grant documents necessary for
travel to non-nationals and in limited situations international agreemer}ts
might apply as, for example, for certaln groups;of‘refugees. Although in the
case of direct travel to New York the question of the nature of the tx_’avel »
document of the petitioner on shich a Urited States visa.. hai been aff]..xedtxgzy
not normally be raised by <he authoritses of the countries ?hrough.whu’:h o
petitioner would pass in transit, certain problemg x:1ay possibly arise -$2~cii
where transit visas are required or cere the petiticner may have rcasons

interrupt his travel.

13. In the course of his study or the question S“bmitt?d_to him ?}éwts;hZf the
Fourth Committee, the Secretary-General hes sought the informa. vi

s it atrati Territories
Covernments having responsibility for the ao,m:}ligl %ﬁ;ogscs)iagzzszf passports ’
it respect W
2 A . ow Witk resp : .
as to the policy they would follo: dent in Territories under their -

or similar travel documents ko persons resi . . It results
jurisdiction who may be granted hearings bY th Genersl Asseubly. I

s »3ties i ies
from the replies received from all Adminisgeglgg "gutgz- f’g;:ihogoiuenﬁtg:lthati
- cnre o ™ L {1C A S
from which petitioners have so far appeared o e 1o to
while remaiging subject to rules snd c?tldzﬁzzuzeEin?;:;fédasgﬁzagét encounter
travel, persons to whom a hearing e > travel to -
ZOIe‘i?li? ogzzaﬂiels) fa their leaving the Territory for the p‘fr?zzii(gf, r:&[lt may
tge Headquarters of the United Naticxzs fgr t?,inzlrlépo\s.y;?lft;eaexcep%ion‘ of -the
ed in this respect that up to ,e pres > .11 oners from
b:tiigiirs referred topin part I of this memorandum. 1O p;z;g;gzit ers.
grust Territories have failed to reach the United Nations neade ‘
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14, In the light of the above-mentioned data and considerations it appears
that in the present circumstances no general measures can be suggested which
would provide an effective solution to the problem raised by the Fourth
Committee's resolution. In view, in particular, of the variety of situations
which may be encountered, and the special factors which would have to be taken
into account in each case, depending on the nationality and residence status
of the petitioners, the applicable legislation and administrative requirements,
and the route and means of travel to be usad, it is the opinion of the
Secretary-General, based on the experience acquired by the Secretariat in the
handling of similar situations in other organs of the United Nations, that it
would be preferable for the present to continue to deal with individual cases
which may arise, on an ad hoec basis, by taking up the actual issues of each
case with the national authorities concerned. Any appropriate action could
thus take fully into account the nature of the specific obstacles which would
exist to the travel of the petitioner to the United Nations Headquarters and
to his return to the territory of which he is a resident.”

17. In resolution 1062 (XI), adopted on 26 February 1957, the General Assembly
invited the Administering Members concerned to grant petitioners the necessary
travel documents to enable them to appear before the proper United Nations organs

for oral hearings and to return home.
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1/

39. Issue of visas for holders of United Nations laissegz-passer=

18. Section 25 of the General Convention provides that:

"Applications for visas (where required) from the holders of United
Nations laissez-passer, when accompanited by a certificate that they are
travelling on the business of the United Nations, shall be dealt with as
speedily as possible. In addition, such persons shall be granted facilities
for speedy travel."
19. All countries have issued visas for laissez-passer holders free of charge.
In addition, a number of States, chiefly in Africa, have exempted holders of
laissez-passer from visa requirements altogether. Most headquarters agreements
and agreements relating to the holding of meetings provide specifically for the

issue of visas without charge.

1/ Seée also Section 26 on the immunity of officials from immigration restrictions
and alien registration.
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40. United Nations Certificates: TFamily Certificates

20. Section 26 of the General Convention provides that:

"Similar facilities to those specified in section 25 shall be accorded to.
experts and other persons who, though not the holders of United Nations
laissez-passer, hnave a certificate that they are travelling on the business

of the United Nations."
21. The certificate referred to has been used in the case of experts on mission
and others who, whilst travelling on United Nations business, could not be
classified as officials. The certificate consists of a document eighteen inches
by twelve inches in size glving information about.the bearer and certifying that
he is travelling on United Nations business; the text of Article VI of the
Convention is reproduced on the back of the certificate.

22. In 1960 the Legal Office advised the Technicel Assistance Board administration
that the certificate issued to OFEX officials should include the following wording:
"This is to certify that Mr...... has been assigned by agreement with the

United Nations to the Government of ..... under the Programme for the
Provision of Operational, Executive and Administrative Personnel authorized
by Resolution 1256 (XIII) of the General Assembly of the United Nations
adopted on 14 November 1958. He is proceeding under the instructions of
the United Nations to ... in transit to ... in order to take up his
assignment. By Agreement of ..... (date) concluded with the United Nations,
the Government of .... has agreed that Mr. ..... shall be granted certain
privileges and immunities including the right to import free of duty furniture
and effects at the time of first taking up his post in ......."

23. It was stated that the model agreements concluded with Governments regarding

OPEX officials, and the contracts between the United Nations and the officials

themselves, gave the Organization sufficient standing to issue a certificate for

the purpose of facilitating travel to the place of assignment,

2k, The United Nations also issues family certificates in respect of the family

of a United Nations official. The position is described in the following letter,

sent 111 1963 by the United Nations in snswer to a question raised by a permanent
mission.

"It is quite clear that the Certificate in question is not regarded. by
the United Nations as an official 'travel document', The Family Certificate
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is really intended to show that the holder or holders are dependents of a
United Nations staff mewmber. Normally, the staff mewmber would carry a

United Nations Laissez-Passer and this would serve as identification for the
family as well, when a staff member and family were travelling together.

Whett the famlly were travelling apart, the laissez-passer would, of course,-
have to remain in the keeping of the staff member, and the depenuentc would
be giver a Family Certificate for identification and to show their connection
with the United XNztions.

"Dependents travelling with o Family Certificate should at all times
carry their national Passport as well. Formally, when requesting visas we
in this office would submit both the national Passport and the Family .
Certificate to the Consulate concerned and it would be entirely up to the
Consulate as to whother they put the visa on the national Passport or on the
Family Cervificate. TFor our own purposes it makes no watter which course is
.adopted by the Consulates; we must, of course, leave it to the Embassy or
Consulate concerned to do as they think best.

"The 'United Nations Certificate'! is quite distinet from the Family
Certificate and serves the purpose of identifying sowmeone who is travelling
on some special ascignment connected with the United Nations although not
actually a staff member of the Organization. TFor instance, it might occur
that some technician or special adviser was engaged by the United Nations on
a short-term mission which would not involve the traveller in being taken -on
as a regular United Nations Secretariat member. In such cases, the passenger
would travel on his national passport and would be given a United Nations
Lertificate merely to identify him as undertaking a project for the
Organization. In certain countries this Certificate has proved very helpful
in enabling the holder to carry out the purposes of his assignment. But, as
stated earlier, the holders of this Certificate are not regular staff members.
Once again, we would Jeave it to the Consulate or Embassy concerned as to
whether they put any necessary visas in the Passport or on the Certificate.
The last-named document, like the Family Certificate, is not considered by us
as an official travel document.”

[ovs
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k1. Diplomatic facilities for the Secretary-General and other senior officials
whilst travelling on official business

25. Section 27 of the General Convention provides that

"The Secretary-General, Assistant Secretary-General and Directors travelling
On United Nations laissez-passer on the business of the United Nations shall
be granted the same facilities as are accorded to diplomatic envoys."
26. The main implementation of this section has lain in the issue of red-backed
(as opposed to the usual blue-backed) laissez-passer to the Secretary-General and
the officlals referred to in section 27. It has not been the practice of the
United Nations to submit a specific request for a "diplomatic visa" for any of
the United Mations® officials, even for the Secretary-General himself.
27. In 1955 the Secrstary-General wrote to the Office of General Services listing
the instructions for the issue of red-backed laissegz-passer.
"Having in view the necessity of more precise rules concerning the
red-backed laissez-passer which has been in use since 1948, and following
consultation with the heads of the Specialized Agencies, I have decided that

effective from the above date, red-backed laissez-passer sihould be issued in
accordance with the following instructions.

Instructions- for the issuance of red-backed laissez-passer

1. Red-backed laissez-passer shall be issued to officials of the United
Nations of the following categories:

(a) The Secretary-General
(b) Under-Secretaries and officials of equivalent rank
(¢) Directors (D-2)

2. Exceptionally, red-backed laissez-passer may also be issued to staff
members below the rank of Director (D-2) who are specially designated by the
Secretary-General and fall within the following categories:

(a) Persons on special mission having the title of Personal
Representative of the Secretary-General

(b) Persons in charge of United Nations missions in the field
(c) Persons in charge of United Nations Offices away from Headquarters.
Red-backed laissez-passer issued pursuant to the present paragraph shall be

withdrawn and cancelled on the completion of the assignment for which they
arc issued.

[oe.
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3. Bearers of red-backed laisscz-passer shall have in mind that its
possession does not denote that the bearer is entitled to diplomatic
privileges and immunities except when such entitlement is specifically
indicated by a diplomatic stamp or notaticn on the laissez-passer. It shall
be understood that the purpose of red-backed laissez-passer not having a
diplomatic stampt or notation is only to draw the attention of the Government
authorities to the speclal position of the bearer in order that he may be
accorded courtasies coumeasuratc with his position in addition to the
functional privileges and ilummunities and facilities to which all officials
of the United Nations are entitled under the Convention on the Privileges
and Torunities of th> United Nations.

L. Red-backed laissez-passer issued to officials entitled to diplomatic
privileges and immunities under section 19 of Article V of the Convention

on the Privilepges and Immunities of the United Nations shall have a diplomatic
stamp or notatvion as follows:

(a) Laissez-passer issued to the Secretary-~-General shall have the
following stamp or notation:

Diplomatic

(b) Laissez-parser icsued {o Under-Sccretarigés aud officials of
equivalent ranix shall have the following stamp or notation:

Diplomatic

The bearcr of this laissez-passer is an official of the United Nations
whose rank is assimilated to thet of “"Assistant Secretary-General”. Under
section 19 of Article V of the Convention on the Privileges and Immunities
of the United Nations. an Assistant Secretary-General is entitled to the
privileges and immnities, exemptions and facilities accorded to diplomatic
envoys 1n accordance with international lsw.

5 Laissez~passer issued to Directors (D-2) shall have the following stamp
or notation:

The bearer of this laissez-passer is a Director and under section 27,
Article VII, of the Convention on the Privileges and Immunities of the United
Nations is entitled when travelling on the business of the United Nations to
the same facilities as are accorded to diplomatic envoys.

The foregoing iunstructions may be applied mutetis mutandis to comparable
officials of the Specializcd Agencies.”

In a subseguent memorandum it was stated:

"1. The following designation of the officials to whom red-backed
laissez-passer should be issued in accordance with paragraph 2 of the
Instructions for the Issuance of Red-backed Laissez-passer should be annexed
to the instructions:
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Annex 1
‘ In accordance with paragraph 2 of the Instructions for the Issuance of
Red-backed Laissez-passer, the following staff members who fall within the

categories enumerated in that paragraph are hereby designated by the

Secretary-General as officials to whom red-backed laissez-passer shall be
‘issued:

(1) All Resident Representatives of the Technical Assistance Board
(2) A1l Principal Secretaries of United Nations Commissions.

(3) All Directors of United Nations Information Centres."
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42, Agreements with speclalized agencles regarding the issue of laissez-passer

28, Section 28 of Article VII of the General Convention provides that,

"The provisions of this article may be applied to the comparable officials
of specilalized agencies if the agreements tor relationship made under
Article 63 of the Charter so provide."

Article 63, paragraph 1, of the Charter is as follows:

"The Economic and Social Council may enter into agreements with any of the

agencies referred to in Article 57, defining the terms on which the agency

concerned shall be brought into relationship with the United Natioms. Such
agreements shall be subject to approval by the General Assembly."

29, In a note dated 5 November 1948, the Secretary-General informed Member States
that in the Agreements which had been concluded with ITU, IBRD and WHO, special
arrangements had been made so as to give officials of those Agencies the right to
use the United Nations laissez-passer. A copy of the Agreement setting out the

special arrangements was enclosed with the nove.

"l. All members of the personnel of the specialized agencz7 will be
considered as officials of the specialized agencz7 under the terms of
these arrangements with the exception of those recruited locally and paid

by the hour.

2. Reguests for issuance of the laissez-passer shall be made by
/theDirector-General or the equivalent Executive Head of the specialized
agency7 or by such person as he shall deputize. Such requests, which will
state that the official is about to travel on official duty or home leave,

must be accompanied by:

(a) a form, copy of which is attached, which shall be filled in and
signed by the official for whom the laissez-passer is required and

the contents of which shall be verified and certified as correct by

/Ehe Director-General or the eguivalent Executive Head of the specialized

agencl7 or his designated representative;

(b) two photographs of the applicant,

5 Requests for the issue of laissez-passer shall be addressed to the
Section of Passports and Visas (Transportation Service of the United Nations,
405 East 42nd Street, New York, N.Y.). Howevéer, in cases of urgency, sgch
requests may be addressed to the European Office of the United Nations in
CGeneva which may, in such cases, issue the laissez-passer.

[eoo
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4., /The Director-General or the equivalent Executive Head of the specialized
agenc£7 shall forward to the Section of Passports and Visas (Transportation
Service of the United Nations) specimens of the signatures of such officials as
shall nave' received authority to certify as cvorrect the information given on
the application form under Section 2.

5. The issue of United Nations laissez-passer to officials of

/—he specialized agency/ shall also be subject to such other conditions as
‘may appiy to the issuance of the laissez-passer to officials of the

United Wations.

The Secretary-General of the United Nations shall immediately notify
these conditions to thg.ZEirector-General or the equivalent Executive Head of
the specialized agency/.

6. The laissez-passer issued to officials of /_he specialized agency7 shall
make mention of the officials' rank. They shall contain a statement in the
five OAflola[ languages to the effect that the laissez-passer is issued to a
member of a specielized agency, in accordance with Section 28 of the
Convention on Privileges and Immunities of the United Nations and with the
relevant section of the Agreement bringing the organization into relation
with the United Nations.

7. Upoa request ot /the Director-General of the equivalent Executive Head

of the specialized agency7 or such person as he shall deputize, the
Secretariat of the United Nations shall, if this arrangement is still in_force,
renew such laissez-passer issued to officials of Zzhe specialized agencz7 as
shall have expired.

8. 'The Secretariat of the United Nations shall transmit as quickly as
possible the laissez-passer for which issue or renewal has been requested to
the designated representative of /_he specialized agency7 who shall
acknowledge the receipt thereof.

9. /ﬁh specialized agencv7 agrees to take ail necessary admiuistrative
precautlons to prevent the loss or theft of such laissez-passer. It shall
immediately notify the Section of Passports and Visas in the event of any loss
or theft of a laissez-passer, giving particulars of the conditions under
which. such loss or theft occurred.

10. Such laissez-passer shall, unless renewed, expire at the end of one year
from the date of issuance. /The specializea agencv7 agrees to return
immediately to the United Nations all laissez-passer issued to its officials:

(a) on the expiration ot the validity of the laissez-passer, unless
renewal has been authorized;

(b) if the holder ceases to be an official of fthe specialized agency/.

11. The present arrangement is made for a period of one year."

[ooe
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30, Similar special arrangements, which have now been placed on a permanent basis,
have been made with each of the other Specialized Agencies and with IAFA. The.ILO
issues its own laissez-passer, however, under conditions closely analogous to
those observed by the United Nations itself.}—/ The Directors-General and certain
other seniAor staff of the Specialized Agencies receive red-backed laissez-passer

in the same way as the Secretary-General and senior officials of the United

Nations .g/

i 1 of the
of the United Nations and the D1rector-§eneriil? . o3,
26 July 1950, United Nations Treaty Series,

o/ See Section 41 above.
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CHAPTER VII. SETTLEMENT OF DISPUTES

43, Settlement of disputes

1. Section 29 of the General Convention states that,

"The United Nations shall make provision for appropriate modes of
settlement of:

(a) Disputes arising out of contracts or other disputes of a private
law character to which the United Nations is a party;

(b) Disputes involving any official of the United Natioans who by

reason of his official position enjoys immunity, if immunity has not been

waived by the Secretary-General,"
2. In order to provide a suitable means of settlement of any disputes of a
private law character, the United Nations has regularly made provision in its
contracts for recourse to arbitration.l/ In the case of officials, the position
varies according to the facts of the case. If the dispute is of a private
character, no question of the immunity of an official without diplomatic privileges
is involved and the official is in the same position as any other resident in the
country in question. Where the Secretary-General determines that the dispute
involves the staff member in an official capacity and that the interests of the
United Nations do not permit the waiver of the immunity,g/ the usual method of
settlement has been by means of discussions and correspondence wlth the Government
concerned, in an effort to reach agreement. In some instances, whilst not agreeing
to waive the immunity of the official concerned, the Secretary-General has taken
steps, by administrative means, to ensure that the particular cause of the dispute

did not reoccur and, where appropriate, has also taken disciplinary action against
the offender.

1/ See Section 1 (b) above.
2/ See generally Section 31 above.
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44, Reference to the International Court of Justice of differences arising out

- of the interpretation of the General Convention

3. Section 30 of the General Convention provides as féllows:

"All differences arising out of the interpretation or application
of the present convention shall be rererred to the International Court
of Justice, unless in any case it is agreed by the parties to have
recourse to another mode of settlement. If a difference arises between
‘the United Nations on the one hana and a Member on the other hand, a
request shall be made for an advisory opinion on any legal .question
involved in accordance with Article 96 of the Charter and Article 65
of the Statute of the Court. The opinion given by the Court shall be
accepted as decisive by the parties.”

4, A1l differences which have so far arisen regarding the interpretation or
application of the General Convention have been settled by means of negotiation
and discussion. Although there have been occasional suggestions that particular
disputes should be referred to the International Court of Justice, these
suggestions have not been carried into effect.

5. The following States have made reservations regarding the reference to the
International Court of Justice of disputes as to the interpretation of the General
Convention: Albania, Algeria, Bulgaria, Byelorussian SSR, Czechoslovakia, Hungary,
Mongolia, Nepal, Romania, Ukrainian SSR, and the USSR. The United Kingdom notified
the Secretary-General that it objects to the reservations made by Albania,
Byelorussian SSR, Czechoslovakia, Hungary, Romania, Ukrainian SSR and the USSR.
Lebanon notified the Secretary-General that it objects to the reservation of the

USSR. :
6. It may be noted that a number of other agreements contain-provisions similar

to Section‘jok/, or a reference tg Section 30 as the mode of settlement to be
used in the event of a dispute as to the interpretation of the agreement
concerned.g/ During its fifteenth session the Economic and Social Council
considered at its 686th and 687th meetings a complaint concerning the application
of the Headquarters Agreement. In the course of debate, the question was raised

1/ E.g., Section 27, Agreement with Switzerland, Section 21, Headquarters
Agreement, Section 21 ECA Agreement.

2/ E.g., Section 21 ECLA Agreement, Section 26, ECAFE Agreement.
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whether thie Secretary-General would procegd” automatically to apply thé arbitration
procedure provided for in the Headquarters Agreement<’ if negotiations for an
amicable settlement proved frultless, or whether he would first report to the
Council ‘or to the General Assembly. The opinion was expressed in the Council
that it would be:.preferable, in the event of failure of the negotiations, that

the Secretary-General should proceed to arbitration without further reference to
the Council; the Conncil could be informed of the outcome of the settlement

procedures in due course. No final actiori was taken by the Council, however.

j/' Section 21 of the Headquarters Agreement provides as follows:

"Section 21. (a) Any aispute between the united Nations and the United States
concerning the interpretation or application of this agreement or of any
supplemental ggreement, which is not settled.by negotiation or other agreed
mode of settlement, shall be referred for final decision to a tribunal of
three arbitrators, one to be named by the Secretary-General, one to be

named- by .-the Secretary of State of the United States, and the third to be
chosen by the two, or, if they should fail to agree upon a third. then by

the President of the International Court of Justice.

(b} The Secretary-Generar or the United States may ask the
General Assembly to request of the International Court of Justice an advisory
opinion on any legal question arising in the course of such proceedings.
Pending the receipt of the opinion of the Court, an interim decision of the
arbitral tribunal shall be observed by both parties. Thereafter, the
arbitral tribunal shall render a final decision, having regard. to the
opinion of the Court."
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CHAFTER VIII. FINAL ARTICLE

45. Submission of the General Convention to Member States for accession

1. In accordance with section 31, the General Convention has been submitted to
every Member State for its accession. Up to 1 May 1967, ninety-five Member States
had submitted instruments of accession. A relatively small number have made
declarations or reservations (which have becn noted in the appropriate sections of
this survey) as to the application of the Convention.

2. In 1963 the United Nations sent the following aide-mémoire¥ to the
Permanent Representative of a Member State regarding the proposed accession by
the Member State concerned to the Convention, subject to a reservation denying

to any United Nations official of that State's nationality any privileges or

immunities under the Convention.

"The first article of the Law approv.uy accession by your country to
the Convention on the Privileges and Immunities of the United Nations
approves the Convention subject to the reservations set out in the second
and third articles of the Law.

The third article of the Law sets forth a reservation to the eff‘ect
that the proviso contained in article IV, section 15, of the Convention
shall also apply in respect of articles V and VI.

Section 15 of the Convention on the Privileges and Immunities of the
United Nations reads:

"The Provisions of sections 11, 12 and 13 are not applicabl..ehas
between a representative and the authorities of the State of wr.uc :
he is a national or of which he is or has been the representative.

Article IV of the Convention, in which not only section 15 is found but
also the tnree sections cross-referenced therein, relates o§1y toArticle v
representatives which Member States delegate to I'epr'esen.t then- ly the
of the Convention. to which the proposed reservation Seexs tg ?ﬁﬁuﬁmes
proviso contained in section 15, specifies the Prlmleggs *vhich they are
of officials of the Organization and the limitetions un errts < miesions
intended to be enjoyed. Article VI does the same for expe T

for the United Nations.

188.

1/ United Nations Juridical Yearpook 1963, Pp.
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As section 15 of the Convention expressly relates only to the
provisions of sections 11, 12 and 13 which, being contained in
article IV, have no legal relationship to articles V or VI, it w1l
be assumed that the intent of the reservation in the third article of
the Law 1s to state that tne privileges and immunities specified in
articles V and VI are not applicable as between an official (or an
expert on mission for the United Nations) of your country's nationality
and the Government of your country.

In the opinion of the Secretary~General, a closer examination of the
true legal operation of this reservation, as so interpreted, will leave no
doubt that it is incompatible with the Uniteda Nations Charter. It may
therefore be that you would wish to consider the possibility of
suggesting to your Government that the actual deposit of any instrument
of accession intended to embody the foregoing reservation be delayed
penaing an urgent reconsideration of its legal consequences. In this
connexion 1t may be born¢ in mind that, shoula an instrument containing
this reservation be submitted to the Secretary-General he would be
obliged to take action in two separate capaclties, not merely as
depositary of the Convention in question under its section 32, but also
as the authority designated by section 36 for entering into negotiations
with any Member Government as to any adJjustments to the terms of the
Convention so far as that Member is concerned.

In view of this dual responsibility the following analysis of the
proposed reservation is offered for the consideration of your Government.

Numerous privileges and immunities specified in article V are not
ordinarily understood to have practica. application as between an official
of the United Nations and his Government of nationality. Such an official
will have no occasion, unless in rare circumstances, to require immunity
from immigration restrictions in his own country, or privileges in respect
of exchange facilities, or repatriation facilities in time of international
crisis; ne cannot by definition require immunity from alien registration,
ana it would be exceptional for him to have reason to claim duty-free
entry for his personal effects on taking up his post in the country.

The situation is quite otherwise in the matter of his official acts,
and it 1s nere that the reservation cannue. ve reconcilea with the Charter.
Section 18 (a) in article V requires that officials of the United Nations
be immune from legal process in respect of words spoken or written and
all acts performed oy them in their official capacity.' (Underscoring
supplied.) It follows that your country, in proposing the reservation
quoted above, has \no doubt unintentionally) reserved the right to
prosecute United Nations officials of its nationality for words spoken
or written or for any acts performed by them in their official capaclty,
indeed for actions which are in effect the acts of the Organizatibn'
itself, It would equally be the consequence of the reservation that
your country would be reserving jurisdiction to its national courts to
entertain private lawsuits against its citizens for acts performed by
them as officials of the United Nations.

/eoe
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“Article 105 of the Charter provides in its second paragraph that
officials of the Organization shall 'enjoy such privileges and immunities
as are necessary Tror the independent exercise of their functions in
connexion with the Organization.' Likewise, by the second paragraph
of Article 100 each Member of the United Nations 'undertakes to respect
the exclusively international character of the responsibilities of the
Secretary-General and the staff'. It needs no argument to demonstrate
that the reservation by a Member of the right, even in the abstract, to
exercise jurisdiction over the official acts of United Nations staff,
‘either through its courts or through other organs or authorities of the
State, would be incompatible with the independent exercise and the
exclusively international charactexr of the responsibilities of such
officials of the Organization. This derogation from the clear terms of
the Charter would in no way be affected by the common nationality of the
International official and the prosecuting authority. The Secretary-~
General cannot believe that tne legal effect of the reservation in
question, although indisputable when exemined in tiuis light, was
consciously intended.

The situation is similar with regard to article VI of the Convention.
Experts of your country's nationality would not normally perform their
missions for the United Nations on national territory. On the other hand,
the ineviteble consequence of reserving article VI would be to permit the
exercise over nationals of your country, who have perrormed or are
performing official United Nations missions, of jurisdiction in respect of
words spoken or written and acts-done by them in the course of the
performance of their mission., For example, an officer wno might be
seconded by your government ror service abroad as a United Nations
Military Observer would technically be subject on his return to
inculpation or sanction for some aspects of his actlvity on behalf of the
Organization. This is particularly evident from the ract that one of the
provisions reserved states (in section 22(b) of the Convention):

'"This immunitv from legal process shall continue to be accorded
notwithstanding that the persons concerned are no longer employed
on missions for the United Nations.'

Papers and documents of the United Nations in his possession could likewise
be deprived of their inviolability, while the confidentisl character of his
communications with the United Nations could equally be overridden. In
such circumstances the Organization itself could not be said to enjoy in
the territory of the Member in question the privileges and immunities
necessary for the fulfillment of its purposes, as required by Article 105,
paragraph 1 of the Charter.

A comment may slso be in order with respect to the effect on a Member
Government of its reserving the application of section 18(b). That clause
provides that officials of the United Nations shall 'be exempt from ‘
taxation on the calaries and emoluments paid to them by the United Nations'.
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3.

Officials of the Organization, having been intended by the General Assembly
and the Convention to be exempt from national taxation on their official
salaries, are glready subject to a staff assessment by the United Nations
equivalent to national. taxation. By resolution 973(X), therefore, the
General Assembly authorized the refund and reimbursement to the staff by
the Secretary-General of the amount of any national income taxes to which
they might be subjected on the same salary. At the same time, the General
Assembly created by that resolution a Tax Equalization Fund and established
thereby a procedure for tharging against each Member State the total of any
amounts which the Organization might thus be obliged to refund to the staff.
It should accordingly be understood that the consequen~e of the reservation
in question in so far as it reserves the right to tax nationals of your
country on their United Nations salaries, will be to place upon the
Organization the administrative burden of reimbursing the income taxes on
official salaries while nevertheless increasing your government's annual

contributions to the expenses of the Organization by the full amounts so
reimbursed.

As article VI does not provide for tax exemption on any stipends paid
to experts on missions for the United Nations, there is no tax implication
for them in the proposed reservation.

In addition to the reservation stated in the third article of the Law,
as examined above, the second article of the Law contains a reservation
concerning the capacity of the United Nations under section 1 of the
Convention to acquire immovable property. It subjects that capacity to
the conditions established in the national Constitution and to any
restrictions established in the Law therein provided for. According to
the Constitution, the acquisition of real property by international
organizations may be authorized only in accordance with conditjons and
restrictions established by law. The Secretariat of the United Nations
has no information as to whether such a law has as yet been adopted.

It is unnecessary to re-emphasize the urgent desire of the United
Nations to see an early accession by your country to the Convention on
the Privileges and Immunities of the United Nations. The General Assembly
itself has repeatedly stated in its resolutions on the subject that, if
the United Nations is to achieve its purposes and perform its functions
effectively, it is essential that the States Members should unanimously
accede to the Convention at the earliest possible mcment. The Secretary-
General would only wish that the instrument of accession should not be
subject to a reservation conflicting with the Charter, so as to avoid the
necessity of placing the question before the General Assembly.'

In a Decree Law adopted by another Member State providing for the internal

implementation of the Convention, the application of the Convention to nationals

of the State in question was reserved. No such reservation had been contained in

the instrument of accession to the General Convention which the State had
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deposited earlier. Following discussiohs with the Eefmanent48epresentative the
Lekal Counsel wrote to him as follows: ‘ \

" "You note that the preamble in your instrumerit of accession cited
the Decree Law as the act under authority of which the accession was -
brought sbout. The difficulty is that this ‘does not constitute a
reservation. I believe.we.can agree that it is universally accepted that
a reservation requires & iormal declaration = elther endorsed on the
original of the treaty itself, or spread out in its full effect in a
procés—verbal, or recorded in express terms in the instrument of
accession - which sets out for the full notice of all other interested
parties the precise nature and scope of the intended departure by the
reserving government. from’ the terms of the Convention. ' In the present
case, however, even. if  the Secretariat had known of the intention to
exclude nationals from the application of the Convention --which it did
not .~ the other States Parties to the Convention never had an opportunity
to receive notice of .the restriction. Not only is the text of an’ /
instrudent of accession not circulated to other States Parties but, as
was the case:with the Sécreétariat, all would assume that the reference
to the Decree in the preamble merely indicated, according to the usual
formulg, the governmental authority for the accession, without suggesting
in any way the intended reservation. Moreover, as you note in your
letter, even within your country the Decree was published in the
Official Journal considerably subsequent to the actual accession.

The crux of the difficulty is therefore that no matter how important
the Decree may have been for providing the purely internal authority for
accession to and implementation of the Convention, it did not affect the
terms and conditions of the accession, and no mere mention of the Decree
in the instrument of accession would have led to a contrary conclusion.
Thus, however much I may be able to agree with your explanation that
without the Decree the Convention could not have been made applicable
in your .State, it nevertheless follows that the Decree could not by itself
have altered the terms of the Convention. For neither the date of the
Decree nor the possible necessity under the Constitution of some internal
disposition to give domestic effect to treaty obligations can serve to
overcome that principle of international law and custom under which \
certain formal procedures must have been followed before an acceding
State can be shown to have become a party to a Convention- subject to a
reservation - that is, under lesser terms than those which bind the

other parties..."

The terms of the Decree Law were accordingly not accepted as constituting

a reservation to the Convention.
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46, Entry into force of the General Convenvion on the date of deposit of the:

instrument of accession

4, Section 32 states that:

"Accession shall be effected by deposit of an instrument with tne

Secretary~-General of the United Nations, and the convention shall

come into force as regards each Member on the date of deposit of

each instrument of accession".
No special problems have arisen in this connexion.
5. It may be noted that a number of Member States have declared that they
considered themselves parties to the Convention, with effect from the date of
their independence, by succession to the obligations assuned on their behalf
by the State previously responsible for their jnternational relations.

Accordingly no instrument of accession was deposited in these cases.
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47, Implementation of the General Convention under national law

6. Section 34 of the General Convention states:

"It is understood that, when an instrument of accéssion is deposited on
behalf of any Member, the Member will be in a position under its own law
to give-effect to the terms of this Convention."

The United Nations has relied on this provision on agcasions when Member States
have cited natiorial law in explanation ot why they weére unable to comply with

their obligations under the Convention.
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48, Continuation of the General Convention
7. Section 35 of the General Convention provides:

"This convention shall continue in force as between the UnitéarNb$ion8
and every Member which has deposited an instrument of accession t'or so long
as that Member remains a Member of the United Nations, or until a revised

general convention has been approved by the General Assembly and that
Member has become a party to this revised convention."

8. This Section was referred to expressly by the International Court of Justice

in its Advisory Opinion on “"Reparations for injuries suffered in the service of
the United Nations", in support of the contention put forward by the United Nations
Secretariat that the General Convention creates rights and duties between each of
the States Parties and the Organization.l/

9. In answer to a query raised by a specialized agency in 1963, the Legal Counsel
stated that the General Convention and the specialized agencies Convention did not
contain a denunciation clause because Sections 35 and 47 (the equivalent provision
of the specialized agencies Convention) effectively amounted to a non—denﬁnciation
clause. The basic reason for the inclusion of Sections 35 and 47 lay in

Article 105, paragraph 1, of the Charter, which stated that privileges were
"necessary” for the independent exercise of the functions of officials and
representatives; if the privileges concerned were indeed "necessary" there could
be no question of permitting denunciation. Provision had, in any case, been made
in the two Conventions against the occurrence of any abuse.

1/ I.C.J. Reports 1949, p. 174 and p. 179. Cited in Section 6(a) above.
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kg, Supplementary agreements

10. 1In accordance -with:Section 36 the-Secretary-General has concluded a number

of supplementary agreements, reférred to in thHe course of thisisurvey, "adJjusting
the provisions of (the) Convention" so far as any particular Member ér Members are
concerned, chiefly in cases where the United Nations has-éstabliéhed & permanent
office’ in the country in question or otherwise undertaken any major programme or:
nission there. , ‘

11. TFor the period up to 1960, agreements concluded by the United Nations
rclating to its privileges and immunities, whether or not falling within the

sccpe of Section 36 of the General Convention, are to be found in the United

Nations Legislative Series, Legislative Texts and Treaty Provisions concerning
the Legal Status, Privileges and Immunities of International Orgenizations, vol. 1,

and, for the period after 1962, in the successive issues of the United Nations
Juridical Yearbook. The following agreements concerning United Nations privileges
and irmunities were concluded in the period between that covered in the United

Nations Legislative Series and the start of the United Nations Juridical Yearbook.

Exchange of letters between United Nations and Mexico regarding arrangemenhts
for twenty-seventh session of Econocmic and Socisl Council at Mexico City,
5 and T April, 1959 (United Nations Treaty Series, vol. 381, p. 123).

Exchange of letters between United Nations and United Arab Republic concerning
the settlement of claim between UNEF and the United Arab Republic arising out of
traffic accidents, 1L October 1959 and 15 September and 17 October 1960 (United
Nations Treaty Series, vol. 388, p. 143).

Agreement between United Nations and Austria regarding arrangements for
Vienna Conference on Diplometic Intercourse and Immunities, 27 February 1961
(United Nations Treaty Series, vol. 394, p. 27).

Agreement between United Nations and Ethiopia relating to the establishment
c2 an International Statistical Training Centre, 14 June 1961 (United Nations
Treaty Series, vol. 406, p. 81).

Agreement between United Nations and Mexico relating to human rights seminar
*o0 bc h21d in Mexico City, 186 August 1961 (United Nations Treaty Series, vol. LOk,

p. 297).

Agreement between United Nations and Italy regarding arrengements for
Unitcd Nations Conference on New Sources o Energy, 23 August 1961 (United Nations
Troaty Series, vol. 405, p. 3).

Agreement between United Nations and Ghana relating to the establishment of a
Statistical Training Centre, 29 August 1961 (United Nations Treaty Series, vol. 406,

p. 117).
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~ Agreement between thezUnited-Nations and theiBepubliciof the~Congo
(Leopoldville) relating to the Legal Status, Privileges and Immunities of the
United Nations Organization in the Congo, 27 November 1961 (United Nations Treaty

Series, vol. 414, p. 229).
12, Reference may also be mede to the general survey of the agreements concluded
by the United Nations relating to its privileges and immunities contained in the

Repertory of Practice of United Nations Organs, vol. V, p. 326 et seq., ibid.,

suppl, No. 1, vol, II, p. 415 et seq., and ibid., suppl. No. 2, vol. III,
P. 512 et seq.






