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I'enepaabHas AccamoJiest Coset Be3sonacHoctu
CembaecsT naTas ceccust CemMbaecoT mecToii roy
IIynkr 35 noBecTku AHSA

3araHyBHIMecs KOH(IMKTBI Ha npocTpaHcTBe ' YAM M nx

NOCJIeACTBUSA JJI MEeKIYHAPOAHOTO MHPAa, 6€30aACHOCTH 1

pa3sBUTHA

HNaentuunsie nucbma IlocTossnnoro npeacrasuress ['py3un npu
Opranuzanuu O0beaunennbix Hanmii ot 26 suBaps 2021 roga na
ums I'enepanbnoro cexperaps u Ilpeacenarens Cosera
be3onacHocTH

Nmero yecth npounHpopmuposars Bac o pemennu EBponeiickoro cyna mo mpa-
BaM 4eJIOBEKa IO JieNy, Kacarluemycs BoWHbI Mexay Poccueil u I'py3ueil B aBrycre
2008 rona, 1 npenpoBoauTh Bam npecc-penus Cexperaps Cyna (cM. npuioxkenue 1)
U 3asBlIeHUe MUHHUCTEPCTBA HHOCTPAHHBIX J€Jl [py3un B CBSA3U C BBIIECYIIOMSIHYTHIM
peurenuem (cM. npunoxenue II).

Cyn mocTaHOBHII, 9YTO BO BpeMs BOWHBI B aBrycte 2008 roga Poccus Hapymuia
psn crareil EBponeiickod KOHBEHLIMU IO IpaBaM uesoBeka. bonbsmas Ilanara B co-
craBe 17 cynel mocTaHoBuUIa, 4TO Poccusi HECET OTBETCTBEHHOCTH 32 MAaCCOBBIE HAPY-
IIE€HUsI, COBEpPLIABIINECS B OTHOIIEHUHU IPYy3NHCKOTO HACEJICHHS B XO/I€ OCYIIECTBIe-
HUs et 3G (EeKTUBHOTO KOHTPOUIs Haa L[XMHBaNbCKUM pernoHOM U AOxa3uei.

CootBeTcTBeHHO, Cya MOATBEPANII, YTO HEOThEeMIIeMble YacTh I py3un — LIxuH-
BalbCKHUIl pernoH u Abxa3zms — okkynupoBaHbl Poccueil. Kpome toro, mpusHanue
EBponeickuM Cy10M 3TUX HapYILIEHUN IOATBEPKIAET, UTO BO BpEMsI BOUHBI B aBI'yCTE
2008 rona Poccus mpoBoaniia 3STHUYECKYIO YUCTKY TPY3HH.

Cornacno pemenuto Cyna, Poccust Hapymmia cienymouye npasa;

a) 3anpemenue nbITOK (cTaThs 3 KouBenuun). Cyn npu3Haid OTBETCTBEH-
HOCTh Poccum 3a IBITKM TPY3HHCKHUX BOCHHOIUJICHHBIX M IPa)XTaHCKUX JIUI U Oecue-
JIOBEYHOE U YHIDKAIOINIEe JOCTONHCTBO oOpamieHne ¢ HuMu. B wactrocTtu, Cyn nocra-
HOBMI, 4TO PoccHs HECeT OTBETCTBEHHOCTH 3a MBITKH I'PY3MHCKHX BOCHHOIIICHHBIX,
a Takke 3a 3axepxaHume okoixo 160 Tpy3SHHCKHX TpPaXIaHCKUX JHI U 3a

1 HpI/IIIO)KeHI/Ie pacnpoCTpaHACTCs TOJIBKO HAa TOM S3BIKE, HA KOTOPOM OHO OBLIO IIpeACTaBJICHO.
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OecuenoBeYHOE U YHUXKarwmee JOCTOMHCTBO o6pau1eHI/Ie C HUMH B IIXHWHBaJIbCKOM
H30JIATOPEC BPCMCHHOT'O COACPIKAHUA,

b) IIpaBo Ha cBOOOAY M JHYHYH HENPUKOCHOBEHHOCTH (cTaTths 5 Kon-
BeHlMu). He3zakoHHoe 3anep)kaHue TPY3MHCKUX T'pa)KJaH POCCUHCKMMHU CHIIAMU U
KOHTPOJIMPYEMBIMH UMHU CUJIaMH BiacTell ae-(akro [[XUHBaNIbCKOTO peruoHa TaKxKe
MPUBEJIO K HAPYIIEHUSIM TpaBa Ha CBOOOY U IMYHYIO HEMPUKOCHOBEHHOCTD;

c¢) Csobona nepeaBu:kenus (crarbs 2 IIporokona Ne 4 k KonBenuun),
NMpaBoO HA YBa:KeHHe YACTHOH U ceMeiiHOi ku3HM (cTatbs 8§ KonBenuun) u 3a-
muTa coocreeHHocTH (ctaths 1 Ilporokona Ne 1 k KonBennuu). Eponeiickuii
CyIl COTJIacUJICA C apryMeHTaMU MpPaBUTENbCTBA [ py3und OTHOCHUTEIbHO dTHHUYECKOU
YHUCTKH, ocyliecTBasaBueiica Poccuelt, u npusnan Poccruio oTBETCTBEHHOU 3a mpef-
HaMCpPEHHBIC TOJKOTH, I'pabeku B IPY3UHCKUX cejaxX B L[XMHBaJIbCKOM PETHOHE H
MpUJIETAIONINX K HEMY palloHaX U UX YHUUTOXeHHue. B pe3ynprare Takoil 3 THUYECKOI
YUCTKU M B KOHTEKCTE MPOJOJDKAIICHCS OKKYIAMH THICSYH T'PY3UH OB HACHIIb-
CTBEHHO BBICEJICHBI U3 CBOMX JJOMOB, a UX CBO0O/Ia MIEPEABUIKCHUS, UMYIIECTBCHHBIC
IpaBa ¥ MPaBo Ha yBaXKEHUE CEMEWHOM KU3HH JI0 CHX TOP HapyIIalTCs;

d) IIpamo Ha xku3Hb (cTaThs 2 KonBennuun). Cyn yctaHoBui, uto Poccus
HeCceT OTBETCTBEHHOCTH 3a HapyIllIeHHe NpolLiecCyalbHON YacTH IpaBa Ha XKU3Hb, 110-
CKOJIBKY OHA He pacciieloBayia yOUIICTBa Ipy3MHCKOTO HACEJICHHUs BO BpeMs U Iocie
BoitHBI. Han3op 3a pacciegoBanuem 3TUX yoOuicTs OyneT ocymecTBiasiaTh KomuteT Mu-
HuctpoB Cosera EBpors;

e) Poccus He corpynauuaja ¢ Cynom (napymenue cratbu 38). EBponeii-
CKHUHl cyn Takke ycTaHOBHI HapyuieHue Poccuiickoit @enepanueii crarsu 38 KonseH-
[IMY B OTHOILIEHUHU 00s3aTeNbCcTBa COTpynHUYaTh ¢ CynoMm. B otnuune ot I'py3un Poc-
cuiickaa Penepanus He coTpyaHHYala ¢ EBponelickuMm cyqom u He IpeacTaBuia cy-
IICCTBCHHBIX J0KAa3aTEJIhCTB AKTHBHBIX BOCHHBIX JCHCTBHUH, KOTOpPHIC MOMOIIH OBI
YCTAHOBUTH JOTIOJHUTEIbHBIE (AKThI 110 3TOMY JIETy.

Bbyny npusnarenen Bam 3a pacnpocTpaHeHUe HACTOSIIErO NMCbMa U MIPUIIOXKE-
HUH K HEMY B KauecTBe JoKyMeHTa ['eHepanbHON AccaMOien 1o MyHKTY 35 MOBECTKH
nHst 1 nokymenTta Cosera besonacHocTu.

(IIoonucws) Kaxa UmHanse
ITocTosiHHBIN NPEACTABUTEND
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[punoxenue I k naeHTHYHBLIM nucbMaM IlocTossHHOTO
npeacrapuress I'pysun npu Opranusauuun OobenuneHHbix Hanmii
oT 26 siuBaps 2021 roga Ha umsa I'eHepaJIbHOTO ceKkpeTaps U
Ipencenarens Coera be3zonacHocTu

Press Release
issued by the Registrar of the Court

EUROPEAN COURT OF HUMAN RIGHTS ECHR 028 (2021)
COUR EUROPEENNE DES DROITS DE L'HOMME 21.01.2021

Judgment in the case concerning the armed conflict between Georgia and the
Russian Federation in August 2008 and its consequences

In today’s Grand Chamber judgment? in the case of Georgia v. Russia (Il) (application no. 38263/08)
the European Court of Human Rights held:

by eleven votes to six, that the events occurring during the active phase of hostilities (8 to 12 August
2008) had not fallen within the jurisdiction of the Russian Federation for the purposes of Article 1
of the European Convention on Human Rights;

by sixteen votes to one, that the events occurring after the cessation of hostilities (following the
ceasefire agreement of 12 August 2008) had fallen within the jurisdiction of the Russian Federation;

by sixteen votes to one, that there had been an administrative practice contrary to Articles 2, 3 and
8 of the Convention and Article 1 of Protocol No. 1 to the Convention;

unanimously, that the Georgian civilians detained by the South Ossetian forces in Tskhinvali be-
tween approximately 10 and 27 August 2008 had fallen within the jurisdiction of the Russian Fed-
eration for the purposes of Article 1;

unanimously, that there had been an administrative practice contrary to Article 3 as regards the
conditions of detention of some 160 Georgian civilians and the humiliating acts which had caused
them suffering and had to be regarded as inhuman and degrading treatment;

unanimously, that there had been an administrative practice contrary to Article 5 as regards the
arbitrary detention of Georgian civilians in August 2008;

unanimously, that the Georgian prisoners of war detained in Tskhinvali between 8 and 17 August
2008 by the South Ossetian forces had fallen within the jurisdiction of the Russian Federation for
the purposes of Article 1;

1. Grand Chamber judgments are final (Article 44 of the Convention).
All final judgments are transmitted to the Committee of Ministers of the Council of Europe for supervision of their execution. Fur-
ther information about the execution process can be found here: www.coe.int/t/dghl/monitoring/execution.

COLUNCIL OF EUROPE

CONSEIL DE EUROPE
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by sixteen votes to one, that there had been an administrative practice contrary to Article 3 as re-
gards the acts of torture of which the Georgian prisoners of war had been victims;

by sixteen votes to one, that the Georgian nationals who had been prevented from returning to
South Ossetia or Abkhazia had fallen within the jurisdiction of the Russian Federation;

by sixteen votes to one, that there had been an administrative practice contrary to Article 2 of Pro-
tocol No. 4 as regards the inability of Georgian nationals to return to their homes;

unanimously, that there had been no violation of Article 2 of Protocol No. 1;

unanimously, that the Russian Federation had had a procedural obligation under Article 2 of the
Convention to carry out an adequate and effective investigation not only into the events which had
occurred after the cessation of hostilities (following the ceasefire agreement of 12 August 2008) but
also into the events which had occurred during the active phase of hostilities (8 to 12 August 2008);

by sixteen votes to one, that there had been a violation of Article 2 in its procedural aspect;

unanimously, that there was no need to examine separately the applicant Government’s complaint
under Article 13 in conjunction with other Articles;

by sixteen votes to one, that the respondent State had failed to comply with its obligations under
Article 38; and

unanimously, that the question of the application of Article 41 of the Convention was not ready for
decision and should therefore be reserved in full.

The case concerned allegations by the Georgian Government of administrative practices on the part
of the Russian Federation entailing various breaches of the Convention, in connection with the
armed conflict between Georgia and the Russian Federation in August 2008.

The Court found that a distinction needed to be made between the military operations carried out
during the active phase of hostilities (from 8 to 12 August 2008) and the other events occurring after
the cessation of the active phase of hostilities — that is, following the ceasefire agreement of 12
August 2008.

The Court had regard to the observations and numerous other documents submitted by the parties,
and also to reports by international governmental and non-governmental organisations. In addition,
it heard evidence from a total of 33 witnesses.

The Court concluded, following its examination of the case, that the events occurring during the
active phase of hostilities (8 to 12 August 2008) had not fallen within the jurisdiction of the Russian
Federation for the purposes of Article 1 of the Convention and declared this part of the application
inadmissible. However, it held that the Russian Federation had exercised “effective control” over
South Ossetia, Abkhazia and the “buffer zone” during the period from 12 August to 10 October 2008,
the date of the official withdrawal of the Russian troops. After that period, the strong Russian pres-
ence and the South Ossetian and Abkhazian authorities’ dependency on the Russian Federation in-
dicated that there had been continued “effective control” over South Ossetia and Abkhazia. The
Court therefore concluded that the events occurring after the cessation of hostilities — that is, fol-
lowing the ceasefire agreement of 12 August 2008 — had fallen within the jurisdiction of the Russian
Federation for the purposes of Article 1 of the Convention (obligation to respect human rights).
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Principal facts

The application was lodged in the context of the armed conflict that occurred between Georgia and the
Russian Federation in August 2008 following an extended period of ever-mounting tensions, provoca-
tions and incidents between the two countries.

In the night of 7 to 8 August 2008, the Georgian forces launched an artillery attack on the city of Tskhin-
vali, the administrative capital of South Ossetia. From 8 August 2008 Russian ground forces penetrated
into Georgia by crossing through Abkhazia and South Ossetia before entering the neighbouring regions
in undisputed Georgian territory.

A ceasefire agreement was concluded on 12 August 2008 between the Russian Federation and Georgia
under the auspices of the European Union, specifying that the parties would refrain from the use of
force, end hostilities and provide access for humanitarian aid, and that Georgian military forces would
withdraw to their usual bases and Russian military forces to the lines prior to the outbreak of hostilities.

Owing to the delay by the Russian Federation in applying that agreement, a new agreement implement-
ing the ceasefire agreement (the Sarkozy-Medvedev agreement) was signed on 8 September 2008.

On 10 October 2008 Russia completed the withdrawal of its troops stationed in the buffer zone, except
for the village of Perevi (Sachkhere district), situated in undisputed Georgian territory, from which the
Russian troops withdrew on 18 October 2010.

The Court found it appropriate to examine the military operations carried out during the active phase
of hostilities separately from the other events occurring after the cessation of the active phase of hos-
tilities.

Complaints, procedure and composition of the Court

The applicant Government submitted that:

- the military operations by the Russian armed forces and/or South Ossetian forces during the conflict
had breached Article 2 (right to life);

- killings, ill-treatment, looting and burning of homes had been carried out by the Russian armed forces
and South Ossetian forces in South Ossetia and the adjacent buffer zone, in breach of Articles 2, 3 (pro-
hibition of torture and inhuman or degrading treatment) and 8 (right to respect for private and family
life) of the Convention and Article 1 of Protocol No. 1 (protection of property);

- the South Ossetian forces had illegally detained 160 civilians (mostly women and elderly people) in
indecent conditions for approximately fifteen days before releasing them all on 27 August 2008, and
some of the detainees had also been ill-treated, amounting to a violation of Article 3 and Article 5 (right
to liberty and security) of the Convention;

- more than 30 Georgian prisoners of war had been ill-treated and tortured by Russian and South Osse-
tian forces in August 2008, amounting to a violation of Article 3 of the Convention;

- the Russian Federation and the authorities of Abkhazia and South Ossetia had prevented the return of
about 23,000 forcibly displaced ethnic Georgians to those regions, amounting to a violation of Article 2
of Protocol No. 4 (freedom of movement);

- Russian troops and the separatist authorities had looted and destroyed public schools and libraries
and intimidated ethnic Georgian pupils and teachers, amounting to a violation of Article 2 of Protocol
No. 1 (right to education); and

- the Russian Federation had not conducted any investigations into the events as regards Article 2 of the
Convention.
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Lastly, relying on Article 13 (right to an effective remedy), the applicant Government complained of a
lack of effective remedies in respect of their complaints under Articles 3, 5 and 8 of the Convention,
Articles 1 and 2 of Protocol No. 1 and Article 2 of Protocol No. 4.

On 11 August 2008 Georgia lodged an application with the Court against the Russian Federation and
requested the application of an interim measure (Rule 39 of the Rules of Court). On 12 August 2008 the
President of the Court decided to apply Rule 39, calling upon both High Contracting Parties to comply
with their engagements, particularly in respect of Articles 2 and 3 of the Convention. The application of
Rule 39 was extended several times.

The application was declared partly admissible on 13 December 2011. On 3 April 2012 the Chamber
relinquished jurisdiction in favour of the Grand Chamber. A hearing was held on 23 May 2018.

Judgment was given by the Grand Chamber of 17 judges, composed as follows:

Robert Spano (Iceland), President,
Linos-Alexandre Sicilianos (Greece),
Jon Fridrik Kjglbro (Denmark),

Paul Lemmens (Belgium),

Yonko Grozev (Bulgaria),

Helena Jaderblom (Sweden),

Vincent A. De Gaetano (Malta),
Ganna Yudkivska (Ukraine),

Paulo Pinto de Albuquerque (Portugal),
Helen Keller (Switzerland),

Krzysztof Wojtyczek (Poland),

Dmitry Dedov (Russia),

Armen Harutyunyan (Armenia),
Gabriele Kucsko-Stadlmayer (Austria),
Georgios A. Serghides (Cyprus),

Tim Eicke (the United Kingdom),

Lado Chanturia (Georgia),

and also Johan Callewaert, Deputy Grand Chamber Registrar.

Decision of the Court

As regards the assessment of the evidence and establishment of the facts, the Court referred to the
principles summarised in the case of Georgia v. Russia (l). It relied on the observations and numerous
other documents submitted by the parties. It also had regard to reports by international governmental
and non-governmental organisations. It asked the parties to provide additional reports. The Court also
had regard to the statements of witnesses and experts during a hearing held in Strasbourg from 6 to
17 June 2016. It heard evidence from a total of 33 witnesses.

Active phase of hostilities from 8 to 12 August 2008 - Article 2

The Court considered that in the event of military operations carried out during an international armed
conflict, it was not possible to speak of “effective control” over an area. The very reality of armed con-
frontation and fighting between enemy military forces seeking to establish control over an area in a
context of chaos meant that there was no control over that area. This was also true in the present case,
as the majority of the fighting had taken place in areas previously under Georgian control.

The Court therefore attached decisive weight to the fact that the very reality of armed confrontation
and fighting between enemy military forces seeking to establish control over an area in a context of
chaos not only meant that there was no “effective control” over that area, but also excluded any form
of “State agent authority and control” over individuals. It thus considered that the conditions it had
applied in its case-law to determine the exercise of extraterritorial jurisdiction by a State had not been
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met in respect of the military operations it was required to examine in the present case concerning the
active phase of hostilities in the context of an international armed conflict. That did not mean that States
could act outside any legal framework; in such a context, they were obliged to comply with the very
detailed rules of international humanitarian law.

The Court concluded that the events occurring during the active phase of hostilities (8 to 12 August
2008) had not fallen within the jurisdiction of the Russian Federation for the purposes of Article 1 of the
Convention and declared this part of the application inadmissible.

Occupation phase after the cessation of hostilities (from the ceasefire agreement of 12 August
2008) - Articles 2, 3 and 8 of the Convention and Article 1 of Protocol No. 1

The Court found that the Russian Federation had exercised “effective control”, within the meaning of its
case-law (Loizidou v. Turkey, Cyprus v. Turkey, llascu and Others v. Moldova and Russia, Al-Skeini and
Others v. the United Kingdom, and Catan and Others v. the Republic of Moldova and Russia), over South
Ossetia, Abkhazia and the “buffer zone” during the period from 12 August to 10 October 2008, the date
of the official withdrawal of the Russian troops. After that period, the strong Russian presence and the
South Ossetian and Abkhazian authorities’ dependency on the Russian Federation indicated that there
had been continued “effective control” over South Ossetia and Abkhazia.

The Court concluded that the events occurring after the cessation of hostilities (following the ceasefire
of 12 August 2008) had fallen within the jurisdiction of the Russian Federation for the purposes of Article
1 of the Convention.

The Court observed that the information appearing in sources including reports by the EU Fact-Finding
Mission, the OSCE, the Council of Europe Commissioner for Human Rights, Amnesty International and
Human Rights Watch was consistent as regards the existence, after the cessation of active hostilities, of
a systematic campaign of burning and looting of homes in Georgian villages in South Ossetia and the
“buffer zone”. Such information was also consistent with satellite imagery from 9 October 2008 showing
that the houses in question had been burnt. That campaign had been accompanied by abuses perpe-
trated against civilians, and in particular summary executions. Three Georgian witnesses heard by the
Court had also mentioned burning and looting of houses by South Ossetian militias while their villages
had been under Russian control, and abuses perpetrated against Georgian civilians.

The Court reiterated that an administrative practice was defined not only by a “repetition of acts”, but
also by “official tolerance”: “illegal acts are tolerated in that the superiors of those immediately respon-
sible, though cognisant of such acts, take no action to punish them or to prevent their repetition; or
that a higher authority, in face of numerous allegations, manifests indifference by refusing any adequate
investigation of their truth or falsity, or that in judicial proceedings a fair hearing of such complaints is
denied” (see, for example, Georgia v. Russia (l)).

Although some witness statements indicated that at times Russian troops had intervened to stop abuses
being committed against civilians, in many cases Russian troops had been passively present during
scenes of looting. Despite the order given to the Russian armed forces to protect the population and
carry out peacekeeping and law-enforcement operations on the ground, the measures taken by the
Russian authorities had proved insufficient to prevent the alleged violations. This could be deemed to
be “official tolerance” by the Russian authorities, as was also shown by the fact that the latter had not
carried out effective investigations into the alleged violations.

The Court held that it had sufficient evidence in its possession to enable it to conclude beyond reason-
able doubt that there had been an administrative practice contrary to Articles 2 and 8 of the Convention
and Article 1 of Protocol No. 1 as regards the killing of civilians and the torching and looting of houses
in Georgian villages in South Ossetia and the “buffer zone”. Having regard to the seriousness of the
abuses committed, which could be classified as “inhuman and degrading treatment” owing to the feel-
ings of anguish and distress suffered by the victims — who had been targeted as an ethnic group — the
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Court found that this administrative practice had also been contrary to Article 3 of the Convention. The
rule of exhaustion of domestic remedies did not apply where the existence of an administrative practice
was established.

There had therefore been a violation of Articles 2, 3 and 8 of the Convention and Article 1 of Protocol
No. 1, and the Russian Federation was responsible for that violation.

Treatment of civilian detainees and lawfulness of their detention - Articles 3 and 5

The Court noted that it was not disputed that 160 Georgian civilians, most of whom were fairly elderly
and one-third of whom were women, had been detained by South Ossetian forces in the basement of
the “Ministry of Internal Affairs of South Ossetia” in Tskhinvali between around 10 and 27 August 2008.
Since the Georgian civilians had been detained mainly after the hostilities had ceased, the Court con-
cluded that they had fallen within the jurisdiction of the Russian Federation.

The testimonies of Georgian civilians concerning the conditions of their detention were consistent with
the information in the various sources available to the Court. The head of the “detention centre” had
acknowledged at the witness hearing that the basement of the “Ministry of Internal Affairs of South
Ossetia” had not been designed to accommodate so many detainees. Men and women had been de-
tained together for a certain amount of time, there had not been enough beds and basic health and
hygiene requirements had not been met.

Even though the direct involvement of the Russian forces had not been clearly demonstrated, the fact
that the Georgian civilians fell within the jurisdiction of the Russian Federation meant that the latter
had also been responsible for the actions of the South Ossetian authorities. Although they had been
present at the scene, the Russian forces had not intervened to prevent the treatment complained of.

The Court concluded that there had been an administrative practice contrary to Article 3 as regards the
conditions of detention of some 160 Georgian civilians and the humiliating acts to which they had been
exposed, which had caused them undeniable suffering and had to be regarded as inhuman and degrad-
ing treatment. In accordance with the Court’s case-law, the rule of exhaustion of domestic remedies did
not apply where the existence of an administrative practice was established.

There had therefore been a violation of Article 3 of the Convention, and the Russian Federation was
responsible for that violation.

According to the respondent Government, the Georgian civilians had been detained for their own safety
owing to potential attacks from South Ossetians seeking to take revenge on Georgians for the attack on
Tskhinvali. That justification, which moreover was factually disputed, was not accepted as a ground for
detention. Furthermore, the detainees had not been informed of the reasons for their arrest and deten-
tion.

The Court concluded that there had been an administrative practice contrary to Article 5 as regards the
arbitrary detention of Georgian civilians in August 2008, and that the Russian Federation was responsi-
ble for the resulting violation.

Treatment of prisoners of war — Article 3
The Court observed that cases of ill-treatment and torture of prisoners of war by South Ossetian forces
had been mentioned in the various sources available to it. At the witness hearing in Strasbourg, two

witnesses had described in detail the treatment that had been inflicted on them by the South Ossetian
and also the Russian forces.
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The Court considered that it had sufficient evidence to enable it to conclude that Georgian prisoners of
war had been victims of treatment contrary to Article 3 of the Convention inflicted by the South Ossetian
forces. Even though the direct involvement of the Russian forces had not been clearly demonstrated in
all cases, the fact that the prisoners of war fell within the jurisdiction of the Russian Federation meant
that the latter had also been responsible for the actions of the South Ossetian forces. Although they had
been present at the scene, the Russian forces had not intervened to prevent the treatment complained
of.

The Court found that the ill-treatment inflicted on the Georgian prisoners of war had to be regarded as
acts of torture within the meaning of Article 3 of the Convention. Such acts were particularly serious
given that they had been perpetrated against prisoners of war, who enjoyed a special protected status
under international humanitarian law.

The Court concluded that there had been an administrative practice contrary to Article 3 of the Conven-
tion as regards the acts of torture of which the Georgian prisoners of war had been victims. There had
therefore been a violation of Article 3, and the Russian Federation was responsible for that violation.

Freedom of movement of displaced persons — Article 2 of Protocol No. 4

The information in the different sources available to the Court was consistent regarding the refusal of
the South Ossetian and Abkhazian authorities to allow the return of many ethnic Georgians to their
respective homes, even if some returns in the region of Akhalgori had been authorised. Negotiations
were under way in Geneva with a view to finding a political solution. In the meantime, the de facto
South Ossetian and Abkhazian authorities, and the Russian Federation, which had effective control over
those regions, had a duty under the Convention to enable inhabitants of Georgian origin to return to
their respective homes.

The Court concluded that there had been an administrative practice contrary to Article 2 of Protocol No. 4.
The situation regarding the inability of Georgian nationals to return to their respective homes had still
been ongoing on 23 May 2018, the date of the hearing on the merits in the present case.

There had therefore been a violation of Article 2 of Protocol No. 4 at least until 23 May 2018, and the
Russian Federation was responsible for that violation.

Right to education — Article 2 of Protocol No. 1

The Court considered that it did not have sufficient evidence in its possession to conclude beyond rea-
sonable doubt that there had been incidents contrary to Article 2 of Protocol No. 1. There had therefore
been no violation of that Article.

Obligation to investigate — Article 2

The Court concluded that the Russian Federation had had an obligation to carry out an adequate and
effective investigation not only into the events occurring after the cessation of hostilities, but also into
the events occurring during the active phase of the hostilities.

Having regard to the seriousness of the crimes allegedly committed during the active phase of the hos-
tilities, and the scale and nature of the violations found during the period of occupation, the Court found
that the investigations carried out by the Russian authorities had not satisfied the requirements of Ar-
ticle 2 of the Convention.

There had therefore been a violation of Article 2 of the Convention in its procedural aspect.
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Effective remedies — Article 13

In view of the above conclusions, the Court held that there was no need for a separate examination of
the applicant Government’s complaint under Article 13 in conjunction with Articles 3, 5 and 8 of the
Convention and with Articles 1 and 2 of Protocol No. 1 and Article 2 of Protocol No. 4.

Article 38

After examining the documents submitted to the Court at its request by the applicant Government, the
Court found that the applicant Government had complied with their obligation to cooperate under Ar-
ticle 38 of the Convention.

The respondent Government had refused to submit “combat reports”, on the grounds that the docu-
ments in question constituted a “State secret”, despite the arrangements proposed by the Court for the
submission of non-confidential extracts. Nor had they submitted any practical proposals to the Court
that would have allowed them to satisfy their obligation to cooperate while preserving the secret nature
of certain items of information. The Court therefore found that the respondent Government had fallen
short of their obligation to furnish all necessary facilities to the Court in its task of establishing the facts
of the case, as required under Article 38 of the Convention.

Just satisfaction (Article 41)

The Court held that the question of the application of Article 41 was not ready for decision and conse-
quently reserved it in full.

Separate opinions

Judge Keller expressed a concurring opinion; Judge Serghides expressed a partly concurring opinion;
Judges Lemmens, Grozev, Pinto de Albuquerque, Dedov and Chanturia each expressed a partly dissent-
ing opinion; Judges Yudkivska, Pinto de Albuquerque and Chanturia expressed a joint partly dissenting
opinion; and Judges Yudkivska, Wojtyczek and Chanturia expressed a joint partly dissenting opinion.

The judgment is available in English and French.

This press release is a document produced by the Registry. It does not bind the Court. Decisions, judg-
ments and further information about the Court can be found on www.echr.coe.int. To receive the Court’s
press releases, please subscribe here: www.echr.coe.int/RSS/en or follow us on Twitter @ECHR CEDH.

Press contacts
During the current public-health crisis, journalists can continue to contact the Press Unit via
echrpress@echr.coe.int.

Denis Lambert
Tracey Turner-Tretz
Inci Ertekin

Neil Connolly

The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member States
in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.
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IMpuaoxkenue II k uaeHTHYHBIM nucbmaM IlocTossHHOTO
npeacrapuress I'pysun npu Opranusanuun O0beIuHEHHbIX
Haunwuii ot 26 suBaps 2021 roga Ha umsa I'eHepajibHOrO cekperaps
u Ilpeacenarens Cosera be3onacHoctu

3asiBiieHne MUHUCTEPCTBA HHOCTPAHHBIX JeJ [py3uu B cBA3M
¢ pemieHueM EBpomneiickoro cyaa mo npaBamM 4ejioBeKa I10 ey,
Kacawumemycsi BoiiHbl Mexkay Poccueii u I'py3ueii B aBrycre
2008 roxa

MuHuCTEPCTBO HHOCTPAHHBIX Acd I'py3uu cchliaercs Ha UCTOPUUYECKOE pellle-
HHUEe EBpomeickoro cyna mo npasaM 4elIOBEKa IO Jely O BokHe Mmexay Poccueil u
I'py3ueii, B KOTOpOM IOPUIMYECKH YCTAHOBJICHA OTBETCTBEHHOCTh Pocculickoil dene-
palnuy 3a HapyUIeHHUs OCHOBOIIOJIATAIOIIUX HOPM MEXKIYHApOJHOTO IIpaBa U Ipas 4ye-
JI0BEKa BO BpeMs BOHHBI B aBrycte 2008 roga u B mepuon JajbHeHIIeH OKKyHalluH
Poccuelt rpy3uHCKUX TEPPUTOPHUI.

Pemenne CrpacOyprckoro cyna siBiasieTcs OecnpeleIeHTHOW MeXIyHapOoJHOM
mo0e0# rPy3MHCKOTO TOCYIapCcTBa U IEPBOU MEKIYHAPOIHO -IPABOBOM OIICHKOMH BO-
eHHolt arpeccun Poccuu B 2008 rony. B Hem nmocrtanosnsercs, uto Poccuiickas @e-
Jepalnus HeceT OTBETCTBEHHOCTh 3a HapyIIEHHs, COBEPIICHHBIE BO BpeMs BOWHBI B
aBrycte 2008 rona, a Takke mocie Hee, B epuoJ OKkynamnuu. EBponeiickuit cya mo
NpaBaM 4eJ0BEKa OJJHO3HAYHO YCTaHOBUJI OTBETCTBEHHOCTh Poccuiickoit denepannu
3a HapylIeHUs OCHOBHBIX IIpaB YeJOBEKa, Takue Kak: JHUIICHHE MpaBa Ha KHU3Hb;
NBITKH, OecyeJoBeYHOE M YHM)Kamllee JOCTOMHCTBO OOpalleHHe; 3ITHUYeCcKas
YUCTKA; HApYUICHUC IIpaBa Ha CBO60}1y 1 JJUYHYIO HCIPUKOCHOBEHHOCTD; MOCATATCJIb-
CTBO Ha IIPaBO Ha CBOOOAY MepeIBUKEHHUS, IPAaBO HA yBa)KEHHE YaCTHON U ceMeHHOMI
JKU3HU M Ha UMYIEeCTBeHHbIe nmpaBa. CTpacOyprckuii cyn npusnan Poccuiickyto De-
Jepaliio OTBETCTBEHHOHN 3a MpegHaMepeHHBIEe MOIKOTH, TpabeXu B TPy3UHCKHUX Ce-
JlaX U UX YHUUYTOXXEHHE, a TaK)Ke 3a HapylleHue npas coTeH Toicsid BITJI u Oexenien
Ha BO3BpaIlleHUE B CBOHU JIOMA.

Yro upe3BbpIUaliHO BaXxHO, EBpomneiickuil cyz 110 IpaBaM 4€J0BEKa 10 CTAHOBUII,
uyto Poccuiickas @enepanys HE3aKOHHO OKKYIUPYET HEOTAeIuMble OoT ['py3uu peru-
oHbl — AbOxa3uio u l{xuaBanbckuii pernos/FOxuy0 OCEeTHI0 — U OCYIIECTBIISIET 3¢~
(EeKTUBHBIM KOHTPOJb HAaJX HUMHU U HapymaeT CoranieHue O NpeKpaleHul OTHs OT
12 aBrycrta 2008 rona. [IpumeuarensHo, 4To CTpacOYpreKuii Cyl TakKe MOATBEP I
TOT (hakT, yTo BoiHa B aBrycte 2008 roma Bejgach MEXAy IBYMs rocyaapCcTBaMu —
Poccuiickoit @enepanueit u I'pysueit — u uto Poccus Bropriiace Ha Teppuropuro I'py-
3UH.

Pemenue EBpomnelickoro cyna mo mpabBaM 4elIOBEKa BHOBb IMOJATBEPIUIO OCHO-
BaHHYI0 Ha MEXIyHapOJHOM IIpaBe TBEPAYIO MO3HUIUI0 MEXIYHapOJHOTO cooOlmie-
CTBa B IOJJEPIKKY CYBEpPEHUTETA U TEPPUTOPHUATIbLHOM LIeJIOCTHOCTH I'py3uu B paMKax
€€ MEXJAYHapOJHO NPU3HAHHBIX I'PDAHUII.

Pemenne CtpacOyprckoro cyaa sSBISETCS BaKHEHWIIEH MeXITyHapOI HO-TIPaBo-
BOUM OCHOBOW ISl ycTiexa MaibHEHIUX yCuiaui ['py3un U MeXIyHapO HOTO CO00IIe-
CTBa, HAllPAaBJICHHBIX HA 3alUTY IpaB JIOJAEH, 3aTPOHYTBHIX POCCUNCKO-TPY3UHCKUM
KOH(IUKTOM. DTO pelieHHe MOAYEPKHUBAET BAXKHOCTH CIIPAaBeIMBONH W MHUPHOHU
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00pbrOBI I'py3un, uaylIed Mo MyTH YKpEIJIEHUS! CYBEpPEHUTETAa M TEPPUTOPHAIBHON
LeIOCTHOCTU CTpaHbl. [ py3us NPOIOIKUT MPOBOAUTE MOTUTUKY MUPHOTO Yperyiu-
pPOBaHUsI POCCUHCKO-TPY3UHCKOTO KOH(IJIMKTA, UCIOJIB3Ysl BCE UMEIOLINECS TUIIIIOMa-
THUYECKHE U MPaBOBblE HHCTPYMEHTHI I JOCTHXKEHHUS NEOKKYHNallMU HEOTAECITHMBIX
oT I'py3un permoHOB, NIPUMHUPEHUS U YKPEIUICHHS JOBEPUS MEXIY Pa30OIEeHHBIMHU
BOHHOI 00LIMHAMU, a TaKke 00bEeITMHEHHSI U MUPHOTO Pa3BUTHUS HAIIEH CTPaHBI.
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