UNITED NATIONS

ECONOMIC
AND
SOCIAL COUNCIL

COMMISSION ON HUMAN RIGHTS
Twenty--fifth session
Item 9 of the provisional agenda

Distr.
GENERAL

E/CN.L4/988
20 January 1969

CRIGINAL: ENGLISH

FRELIMINARY STUDY OF ISSUES RELATING TO THE REALTZATION

OF ECONOMIC AND SOCIAL RIGHTS CONTAINED IN THE UNIVERSAL

DECIARATION OF HUMAN RIGHTS AND IN THE INTERNATIONAL
COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

Prepared by the Secretary-General

CONTENTS
Chapter Paragraphg
INTRODUCTION . . . v v v v v s e e o e e o o e e e e e e e e e s 1 - 55
1. GENERAL ISSUES REIATING TO THE REALIZATION OF ECONOMIC,
SOCIAL AND CULTURAL RIGHTS . . . + v ¢ « ¢« o o o v v v v v a o n 56 - 139
A. The realization of economic, social and cultural rights
in relation to economic and social development . . . . . . 56 - Th

(a) Development policies and techniques which may
contribute to the realization of economic,
social and cultural rights . . . . . . . « « « . . . 56 -~ 66

(b) Safeguards for human rights; the question of
reconciling certain measures relating to planned
economic and social development with respect for

human rights and fundamental freedoms . . . . . . . . 67 - Th
B. The question of progressive implementation and the /
determination of priorities . . . . « + « o ¢ o o o 0. . 75 - 83

(a) The progressive implementation of economic,
social and cultural rights . . . « « « « « « o « o o 75

78
83

(b) The determination of priorities . . . . . . « « . . . 79

69-01262 [o..



E/CN.4/988

English
Page 2
CONTERTS (centirued)
Chapter Paragraphs
C. The prohibition of dieserimination . . . . . . . . . . . .. 8h - 114
(a) Racial discrimination . « « + v « o o 4 4 e b . o0 . . 89 - 96
(b) Discrimination based on religion or belief . . . . . . 97 - 100
(¢) Discrimination on the grourd of scx e e e e e . . . 101 - 109
(a) Protective tnd prorotional rmensures in favour
of certain groups e B o 1
D.  The role of public authorities and of ropular participation
in the realizution of econemic, social and cultural rights 115 - 139
(a) The primary responsibility of public authorities . . . 115 - 122

(b) The question of popular particiration . o v o o+ o . 123 -~ 131
(¢) Forms and methcds of popular participation . . . . . . 1% - 139

II. THE REALIZATICH OF LCOLGMIC, SCCIAL AKD CULTURAL RIGHTS AT THE
HATIONAL AlD ICCAL IZVELS e e e e e e e e e .. 1o - 176

A, National measures . e e e e e e e e e e e e e e e e e e b1 - 167

(a) The incorroration of provisions on econcmic, social

ard cultural rights in constitutions and related

instruments .. 1h2 - 152

. . . e . s . . . . . . .

(b) Giving effect to economic, social and cultural rights
throush the adoption of lepislative measures . . .. 153 - 155

(c) Arrangements of a contractual tyre « « + « « « o o . . 156

(d) Remedies to protect and enforce econcmic, social
and cultural rights e v s e e e e e e 157 - 167

. . - . .

B. International conventions providing for specific measures

to be taken on the naticnal plane . e e e e e . ... 1068 - 176

III. INTERNATIONAL INSTRUMENTS RELATING TO ECONOMIC, SOCIAL AND
CULTURAL RIGHTS R b i SRS 5 1

A. Substantive provisions and standards

e e e e e e ..ooA7T - 188

(a) Provisions of world-wide application .

1
o
(e2]

N

e e e e e 4 . 177

(b) Regional provisions . . .

184 - 188



1/ CI. 4/988

ANNEX*

International action and methods in regard to the realization
of economic, social and cultural rights

English
Page 3
CONTENTS (continued)
Chapter Paragraphs
B. Procedures providing a measure of international review . . 189 - 213
(a) Measures of implementation of economic, social
and cultural rights based on the Charter of
the United Nations .« « « v v v ¢ v o ¢ o o o o o « 190 ~ 195
(i) The system of periodic reports on human rights . 190 - 194
(ii) Procedures relating to Trust and Non-Self-
Governing Territories . . . . « . « « o o . o . 195
(b) The reporting system under the International Covenant
on Economic, Social and Cultural Rights . . . . . . . 196 - 199
(c) Measures of implementation under the International
Convention on the Elimination of All Forms of
Racial Discrimination . . « « « o ¢ ¢ o o« ¢ « ¢ o o o 200 - 201
(a) Procedures relating to the implementation of
International Iabour Conventions and Recommendations 202 - 206
(e) Procedures relating to the implementation of
instruments adopted by UNESCO . . + & « « ¢ ¢ ¢ & o & 207 - 209
(f) Regional procedures concerning economic, social and
cultural rights within the framework of the Council
OF BUTOPE + o+ v o o o o o o o o o o o o o o o o o o o 210 -~ 211
(g) Regional procedures within the framework of the
Organization of American States . . « « « ¢« « ¢ o « & 212 - 213
IV. PRELIMINARY CONCLUSIONS o ¢ o « o « o o o « o o o o o o ¢ o o o 215 - 232

* TIssued as an addendum to this document under the symbol A/CN.4/988/4aa. 1.



E/CN.L4/988
English
Page U

IIITRODUCTICH

I

1. The Commission on Human Righteg at its twenty-fourth cession adopted

resolution 11 (XXIV) entitled "Study of the gquestion of the realirzation of econcnic
and social rights contained in the Universal Icclaration of Human Rights". In
paragraph 1 of this recolution, the Sceerelary-General was requested "to prepare,

in consultation with interested specialized apencles, a preliuinary study of issues
relating to the implenentation of econcuice und social rights contained in the
Universal Leclaration of Human Rights and in the Intcrnational Covenant on
Ecenamic, Social and Cultural Ripghts, with a view to submitting it to the
Commission in time for its consideration at the twenty-fifth session”,

2. The present study was prepared in response to the above-mentioned resolution.
In sub:zitting it, the Secretary-General wishes to underline its preliminary
character and the limitation of its scope to precenting certain issues relating
to the implenentation of econciiic and social rights.

5. At a very early stage in the elaboration of what now is the International
Covenant on Econcmic, Sccial and Cultural Rights, in 1951/1552, the Secretary-
General submitted Lo the Conaission on Huuan Rights, at its request, a report on
"hetivities of the United liztions and of the Specialized Agencies in the Field of

Econcmic, Social and Cultural Rights”

4.

In the years which have elapsed since the publication of this report the
number ¢f organs and organizations active in this field has increased and their
activities have teen considerably widened in scope and intensified. Ir the
Introduction to the report (paragraph 3) the Secretary-General stated that the work
of the varicus bodies of the United Nations and of the specialized agencies having
a relevance to the human rights set cut in articles 22-27 of the Universal
Teclaration of Human Riphts had been both extensive and varied. He added that

a procesg of gelection had therefore beer thoupht essential since without it

the useful inferences to be drawn from the experience of these bodics and agencies

might easily be lost in a mass of factual material. This consideration is still

more ccmpelling at the time of the preparation of the present preliminary study.

1/ E/cu.L/364/Rev.l, January, 1952; United Nations publication,
Sales No.: 1952.IV.h4,
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5. The preliminary study will therefore concentrate on issues which were
considered as particularly important in the light of past discussions. It will,
inter alia, describe the relevant activities and procedures which have occupiled
various organs and organizations, particularly in recent years, while a more
comprehensive and detailed examination of all the relevant questions must be left
to a later stage of the Commission's study.

6. Although the Commission in its resolution mentioned only economic and social
rights, the statements made in the debate leave no doubt of its intention éhat

the whole range of economic, social and cultural rights should be covered, i.e. the
rights proclaimed in articles 22 to 27 of the Universal Declaration of Human Rights
and regulated in articles 6 to 15 of the International Covenant on Econcmic,
Social and Cultural Rights.g/ Some of the other instruments emanating from the
United Nations and the specialized agencies, for example, the International
Convention on the Elimination of All Forms of Racial Discrimination and several
internaticnal labour and UNESCO conventions deal with rights and situations not
necessarily spelt out in the Declaration and the Covenant. Reference to such
aspects of eccnomic, social and cultural rights will be made in due course.

7. The Universal Declaration of Human Rights, following the example of most

of the national constitutional instruments of the eighteenth to the twentieth
centuries relating to human rights, proclaims the right to own property.

8. The right of property is, of course, an "economic right" in the sense that
until recent times it was and to a very large extent still is - a basic element

of world econocmy. The Universal Declaration of Human Rights lists it in

article 17, and not among the economic, social and cultural rights which are dealt
with in articles 22 to 27. This right was not included in the International
Covenant on Econcmic, Social and Cultural Rights by which States Parties undertake
to take steps with a view to achieving progressively the full realization of
these rights. (Art. 2 (i)). The present preliminary study does not deal with

this right as such. However, questions such as agrarian reform are closely

2/ Wherever in the following pages reference to "the Covenant" is made and
nothing different is indicated, the reference is to the Covenant on
Economic, Social and Cultural Rights.

Joon
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connected with the concept and scope of the right of property and it is assumed
that such problems may be treated within the over-all study of the realization

of economic, social and cultural rights in due course,

9.

To the extent that it deals with nationalization, expropriation and
reéauisition the Declaration on Permanent Sovereignty over Natural Resources of
1062 takes up uspects of the right of property apainst the background of the

right of peoples und nations to permanent sovereipgnty over their national wealth

5 C . . . . .
and recources. This is a problesn which has & considerable bearing on economic

rishts and it is assumed that it may also te dealt with in

the {inal study.
PRV

At this preliminary stape of the study, consultations have been initiated

with the specialized apencies cencerncd, and will continue as requircd., In
uccordance with the wishes cxpressed by members of the Ccommission, extengive
use has been made of material available in already existing United Nations
decuments and publications in the econcmic, sccial and human rights fields.
Particular relisnce has been placed upon the voluminous documentation prepared
in connexion with the International Conference on Human Rights held at Teheran
frem 22 April to 1% May 1663, including the special reports presented on this

occcasion by the specialized apencies concerned. Special attention has also been

given 1o the reporu of the United Rations Seminar on the realization of economic
and sccial rights contained in the Universal Declaration of Human Rights, held
in Warsaw in August 1967 (ST/TAO/HR/Bl), as well as to the reports of the
United Kations Seminars on human rights in developing countries held in Kabul in
Moy 1964 and in Dakar in February 1966 (ST/TAO/HR/21 and 25). 1In the preamble

of the Ccmmission resolution 11 (XXIV) reference is made to these reports.
11.

In his agproach to the preliminary study, the Secretary-General has been
pulded ty the relevant provisions of the Charter of the United Nations, of the
International Bill of Human Rights as a whole (which consists of the Universal
Declaration and the Covenants) and, in addition, to many other decisions

of United Hations organs and organs of the specialized agencies which will be

referred to in due course below, by the pronouncements of the International

Conference on Human Rights, 16€8. 1In other words, the Secretary-General is basing

5/  General Assewbly resolution 1303 (XVII), 1962.
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this study on the standards set in all these documents, including the International
Covenant on Civil and Political Rights, which also contains basic provisions on
rights and freedems which relate to economic, social or cultural rights, including
the prohibition of slavery, servitude and forced or compulsory labour (article 8),
the standards of treatment of juvenile persons involved in criminal prosecutions
(article 10, para. 2 b), the. standards set for the penitential system

(article 10 (3)), provisions for the protection of the family by society and

the State and of marriage (article 23, paras. 1, 2 and %), and the standards for
the rights of children (article 2L).

12. The basic assumption of this study is of course that it is the policy of all
Member States to implement and to realize economic, social and cultural rights,
both within their respective national jurisdictions and through international
co-operation, as they have pledged themselves to do in Articles 55 and 56 of the
Charter. It may be recalled that the controversies which took place, particularly
in the course of the first years of the work of the Organization in the human
rights field, did not centre around the uncontested aim of promoting and realizing
econcmic, social and cultural rights, but only around the question of legislative
technique, i.e. whether these rights should be treated in the same instruments as
civil and political rights or whether the bulk of the economic, social and cultural
rights should be set forth in a separate international instrument.

13. This is not to say that the economic, social and philosophical preferences

as regards the relative importance to be attached to the various types of rights
are not of great significance from the practical point of view; on the contrary,

it cannot be doubted that the measures which are being taken and will be taken to
promote economic and social rights will be different in States with a fully planned
economy, different in States where parts of the economic sector are subject to
planning and other parts are not, and different again in States which traditionally
have attempted to reduce state interference in these matters to a minimum.

14, As the study will show, while scme of the problems and solutions will vary
with different groups of States, the issues which the Secretary-General has been

requested to study are basically ccmmon to most of them.
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15. Consideration of these questions, and specifically of the aspects they assume

when viewed in the context and from the standpoint defined in the preceding

paragraphs, may perhaps be simplified by prefacing it at this point with a few

historical observations on the emergence and development of the concept of economic,

social end cultural rights at the national and international levels.

A. Economic, social and cultural rights ot the national level

16. In carlier times, in the tribe and clan and then in the cowmune, province and

finally the State, there were certain institutions or practices which ensured that

the economic, social or cultural neceds of human beings - or, at any rate, some of

them - were satisfied. In particular, the obligations of charity or solidarity and

scmetimes even a certain sense of social justice motivated various private or

public groups to assume responsibility for the elementary needs of children and
widows, the aged and the sick

e

17. Huuever, most socicties were for centuries based on a hierarchic conccept.

In societies where the idea of castes or "orders" or the distinction between free

men and slaves prevails, and where many human beings are the property of other

human beinpgs, the very idea of "rights" is obviously meaningless.
13.

When the concept of human rights gradually tool hold, the rights concerned

were civil and political rights: limitation of the powers of the sovereign,

gradual introduction of “national representation", abolition of slavery, individual

guarantees, primarily by creating a Jjudiciary independent of the executive power,

etc. However, the question of property and often also the question of taxation,

which reeur at every stage in the development of philosophical and political

thinking - and which often tcouched off revolutions - arce directly related to the

econcmic and social order.

19. Yet, the cmerpgence of the idea of economic, social and cultural rights as

ncw understocd - that is €o say, as 2 distinct group of riphts - is a recent
rhenomenon,

20. The concept of human rights, which is derived largely from the "philosophics"

which flcurished in the eighteenth century, is cssentially a political concept,

and the "Declarations" which drew their inspiration from it were based on an
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individualistic approach. The State, must not intervene; it must not distort thé
"natural order", which must be established "harmoniously" in economic and sociai
life through the free play of contracts believed to be entered into - or alleged
to be entered into - between free and equal wills.

2l. Yet, econtmic and social rights are by their very nature collective rights.
Where the State did not deny the existence of those collective rights,'it intervened
only to prohibit any outward expression of them. In certain countries, this took
the form of banning "coalitions" - that is to say, particularly workers' associaﬁions;
and workers were to find themselves subject to police surveillance.

22. This basic concept, already shaken by the revolutionary ideas and movements of
the late eighteenth century, particularly the French Revolution, was to be called
in question with increasing frequency and directness during the nineteenth century
in relation to the econocmic and social changes brought about by the industrial
revolution which gradually spread through most countries; and this new trend of .
thought was to play a major role in a long process which was to culminate in
modern times in the recognition of genuine economic, social and cultural rights at
the national and international levels.

25. It would be rash to try to find any common philosophy behind all the different
nineteenth century theories inspired by concern for economic, social and cultural
rights. Nevertheless, over and above their differences and inconsistencies, all
those theories - co-operativism, reformism, socialism, utopianism, etc. - combinéd
to bring about the final recognition of these rights. Some theories called for
intervention by the State; others envisaged autonomous structures and institutions
of a new type, independent of the State and designed to create a new social order;
in any case, all of them criticized the systems of classic economic liberalism
vhich had led to the alienation of workers in town and country.

2k, Reformist tendencies were soon supplemented, and gradually supplanted,

by theories advocating a radical transformation of society, such as libertarian
anarchism, but mainly by revolutionary theories among which Marxism occupies a
particularly important place, partly because of the role it has played in the
transformation of certain nations and partly because of the effect it has had even
in societies which have not taken a Marxist approach to the transformation of

infrastructures and superstructures.

/...
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25. From that time forward the law tended to establish a minimum of social and
econcmic protection in the liberal State, particularly for certain segments of
the population, at first with State intervention motivated by paternalism or

humanitarianism, and gradually by the recognition of certain social rights.

6.

However, the development of political doctrine and political institutions in
this field cannot be considered in isolation from the practical action taken by

social groups themselves. After a period of semi-clandestine activity and

repression, workers' asciciations finally manapged to secure recognition by the law

of their existence and some of their activities. Trade unionism, whose development

was facilitated by the concentration of workers in urban areas as a result of the

industrial revolution, was to becocme one of the most positive factors in the

recosnition and protcction of many social rights. Trade unions played a very
important part not only at the national level; their full impact can be measurcd

ty the fact that after the First Vorld VWar employers' and workers' organizations

were to be recognized at the international level by the establishment of the
International Labour Organisation.

27,

Furthermore, in the lepislation and practice of a large number of States,

particularly after 1919, social rights became broader in scope and also more

specific: more labour legislation and regulations protecting workers was enacted,

sccial insurance schemes were introduced and courts specializing in the settlement

of social disputes were created and their jurisdiction broadened, more provident

and social welfare institutions were established, working hours were limited,

pension and ccmpensation schemes for social risks were worked out, etc.

23. The Soviet order, by abolishing private ownership of the means of production,

tried to prcmote economic and social rights under a political system different
froem that of the VWestern ccuntries.

29.

The tragic consequences of the economic depression in 1929 gave rise in
many countries to a demand for active intervention by the State in order to solve

econinic and social problems and thereby promote general recognition of the idea
of econfmic and social rights.

50. Vhile it is true that in many industrially developed States then in the
throes of the depression, the State intervened to guarontee and prcmote certain
econ<mic, cultural and social rights, it should be remembered that most of the
world's population was still under colenial régimes at the time, and often did

not share in the benefits of social progress enjoyed by the peoples of the
rmetropolitan territories.
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31. Today the idea of economic, social and cultural rights has at last been
universally accepted. In most countries, they are proclaimed and recognized.

in the same way as the conventional freedoms. The implementation of these rights
shows that there is some distance to be covered between legal recognition and
effective application; but the mere fact of recognition represents a trerendous
step forward, considering that only a short time ago large segments of the

public and povernment leadership refused to recognize as rights the social
aspirations of another segment of the public, and lawyers were only mildly
interested in those aspirations. Recognition opens‘up immense possibilities since
in many cases it confers a genuine subjective right on individuals and groups and
recopnizes that they have legal - or, at the very least, psychological, political
and social - claims on the State and on the various organs of society.

32. The recognition of economic, social and cultural rights in legal instruments or
in custom or practice has been followed by important changes in the procedures

for giving effect to these rights.

33. Not only have these rights been recognized at the national level and the
conditions of their enjoyment defined in legislation and regulations, but in

mary countries a legal and institutional framework has been established to enable
"social partners" to regulate by contract social conditions - and sometimes
econcmic conditions as well - in enterprises, in professions and even in the
nation as a whole,

3k, Moreover, what has been achieved is not merely a definition of individual
rights or an organizational framework for conventional collective action in
various economic and social fields. In a variety of ways, the State has been
drawn into the process of the development, elaboration and application of economic
and social policies. Having beccme the executing agency - in scme cases

the manager of the development effort, in other contexts its catalyst, prime

mover or driving force - the State accepts primary responsibility for the
implementation of economic, social and cultural rights through more or less
consistent but deliberate development policies which, involving as they do planning
and programming, are increasingly serving as instruments of an economic and social
strategy.

35. In this process new ideas have emerged: redistribution of inccme through

tax reform, social security, methods of price-fixing, credit, public assistance
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to certain sectors or categdories, joint action on behali of certain regions or
social and professional groups, integrated econcmic and social develorment,
participation of individuals and groups in the preparation and implementation -
and sonetimes even control - of econcmic and social policies at the level of
the nation, the region or economic or social units.

36, Today, even if it muct be acknowledged that the "conswaer civilization”
actually prevails in only one part of the world, it cannot be denied that the
State - whatever the dcminant philocophy and the level of development of the
country - is no lonper ncutral where economic,

ccial and cultural mutters are
concerned.

37. This neced for the¢ State to intervenc in, direct or provide the motive

pover Tor the implementation of cconcmic, social and cultural rights raiscs

philosophical, ethical and lepral problems which are all the more ccmplex in that

they apparently cannot be colved realistically by climinating the role of
J J G

povernment authorities.

B. ceoncmic, sociul and cultural rirhts at the international level

3¢. While the developnents described above were taking place at the national

level, econtmic, sociazl und cultural rirhts were maliing headway in international
s 3 o N

life and international law.

>%.

of

In an international society charzcterized primarily by inter-State relations
an essentially political nature, the idea of human rights, and particularly
of cconomic, sovciol and cultural rights, naturally was not regarded as a matter
of priority.

Lo,

However, the end of the nineteenth century and the beginning of the twentieth
sav the first governmental activities in the field of social rights: the
diplomatic conference on labour legislation held at Berlin in 1890, which adopted
ies of resolutions concernine, inter alia, child labour, protection of young
wemen workers and mine workers, and the conferences at Berne in 1905 and 19C6,
which drafted and adopted the International Convention Respecting the Prohibition
of Illizht Work for Women in Industry Employment and the Internntional Convention
Prohiibiting the Use of thite (Yellow) Fhosphorous in Manufacture of Matches.

The outbreax of the First World VWar prevented the adoption of conventions

/...



" E/CN.L/988
English
Page 13

concerning other espects of international labour legislation which were in
preparation in 1913 and were to have been completed in 1914.
41. After the war, there were certain very important developments. Article 23
of the Covenant of the League of Nations provided, inter alia, that Member States:
"will endcavour to secure and maintain fair and hurane conditions of
labour for men, women and children, both in their own countries and in all

countries to which their commercial and industrial relations extend, and

for that purpose will establish and maintain the necessary international
organizations;
1"

... undertuke to secure just treatment of the native inhabitants
of territories under their control;

"will endeavour to take steps in matters of international concern

for the prevention and control of disease.”
L2, It should be noted, however, that human rights are dealt with in the Covenant
only as matters of secondary importance. The work of the League of Nations in
the social, humanitarian, health and cultural fields was by no means negligible,
but the League was slow in establishing international co-operation and study
systems and methods and their practical effects were limited.
43. Nevertheless, as far as "labour" matters were concerned, the international
instruments adopted in 1919 and 1920 established an institution and procedures
which were new in more ways than one.
L4, The originality of the International Labour Organisation is manifested in
a number of provisions which concern the international protection of human rights,
particularly certain social and economic rights.
b5, Firstly, the very structure of ILO accorded employers' and workers' groups
the right to participate fully in the work of the International Labour Conference,
the Governing Body and numerous subsidiary bodies.
46, Sccondly, the Constitution of ILO establishes a certain degree of international
control over the enforcement by States of international conventions which they
have ratified: 1legal and technical control (with the participation of
representatives of employers' and workers' organizations), and jurisdictional

control which can be exercised over the conduct of States.

/...



E/CN.L4/988
English
Page 14

k.

However, it was only at the end of the Second World VWar that the general

anthority of the organized international community in the field of human rights

was afTirmed and that "respect for human rights and for fundamental ireedcms for

all" was recognized as a "purpose" of international action on the same f{ooting
as the maintenance of peace and security.

it is
not confined to the "conventional" freedoms but alco cmbraces cecnemic, social
and cultural rights.

45. The United Nations Charter reflects a global concept of human rights:

In obligating Statesc to co-operate in the solution of

"international problems of an econtmic, social, cultural or humanitarian

character", within the framewory, inter alia, of the General Assembly, and in

estebliching a principal organ for that purpose - the Economic and Social

Council - as well as gubsidiary organs, including the Cocmmission on Human Rights,
the Charter crcates conditions propitious f{or the adoption of economic, social

und technical measures necessary for progress uithocut which many human rights

uwould be no more thun puper freedoms.

Lo, In zddition, the cstablishment of varicus internutional orpanizations in

the post-war period has been a decisive step forward in both institutional and
N

functional terms, for each specialized agency has special ccmpetence in respect

cf a certain catepgory of human rights and the sum of these ccnpetences covers

alinost all the rights, including econcmic, social and cultural rights, proclaimed

in 19423 in the Universal Declaration of Human Ricshits.
50. In recognizing human rights at the international level and in placing
econimic, social and cultural rirhts on the same footing as civil and political

rights, the Charter and the Universal Declaration of Hunan Rights express, in

legel terms, a global concept of man, his rights and his aspirations, and bring
the Individual within the scope of the competence of the international ccummunity.
51. The lengthy task of drafting conventions dealing with particular rights,

ccmpleted after more than twenty years, has culminated in the adoption of the

International Covenant on Economic, Social and Cultural Rights.

52. “laile the procedures for putting that Covenant into effect and supervising

its implementation do not go as far as those of the Covenant on Civil and

Political Rights, they nevertheless ofler broad possibilities for international

and national action, not only of a legal but also of a technical character.

Jun
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55+ The International Covenant on Economic, Social and Cultural Rights is one
of the components of the international machinery for co-operation and, in
particular, a further incentive for the expansion of international programmes
for the promotion of economic, social and cultural development.

54. In short, however substantial the effort made at the national level, it
will continue to be limited in scope if the international effort to promote
co-operation in the sectors affecting development is not also "prOgressively"
increased.

55. Thus in the final analysis the effective promotion of economic, social and
cultural rights will also depend on the harmoniously integrated activities

of the United Nations and the specialized agencies and on technical co-operation

programmes co-ordinated with national programmes.
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CHAPTER I

GENERAL IECUTS TILATIRG TO THE ~TALIZATION
CF ECONCMIC, SCCIAL AND CULTURAL RIGHTC

A. The realirzation of economic, scocizl and culturzl rights in releation to
economic end sccizl development

(a) Development policiec and technigques which mey contribute to the
realization of econcmic, zZocial ond culturcl righte

56.

It is generally recogniczed thet in order to uchieve in uny country #
mezningful realization of the economic, cocial and culturtl righte proclaimed

in the Univercszl Decleretion of Human Kighte ¢nd in the Covenent on Economic,

Social and Cultural Rights, o cufficient level of cconomic development ic

rcquired. The poceibility of ensuring progrescively to everyone the full

enjoyment of thece rightec is dependent upon the exictence and orderly utilization
of cdequoate material end finoanciol rescurces ond implies ac well the optimum
utilication of humun recourcec.

57

The link between ecconomic development @nd the realizotion of economic and

Qe

cociel righte which heze been repectedly strecced in United Uetiones diccuccione, ¥
Viersow Seminor by perticiponte coming from countries of the

Iureopezn region heving different socio-:<conomice sycteme. In a2 recsolution entitlea

"Yconomic Development ond Humzn Rights" (resciution ZVII), the Internotional

Confersnce on Humon Rights oleco exprecsed the beliel thet there ic "a profound

L
. . . . ~ . . L /
inter-cocnnexion between the reslicction of humen righte ond economic development o=
53. lorcover, while economic development zppearc tc be o prerequisite for the
crection of the materisl conditionc <hich chould result in sociol progress,

convereely it 1e accepted thet cociel progress contributes to economic

C¢evelopment. Both elements ore cloctely intervoven ond constantly interacting

in the over-zll process of development. They suprort and strengthen each other

in wthet constitutes 2 curmletive process.

59. In the Final Act of the first reseion of the United Notione Conference on

Trade ©¢nd Development, held ot Geneva in 1964, it wac stoted thot "economic and

E/ Finzl 4ct of the International Conference on Human Rights, Teherzn, 22

to 15 Moy 1968 (A/CONF.32/L4l), chep. III, Recolutions adopted by the
Conference.

April
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sociel progress should go together" and that Mif the social and cultural dimension
of development is ignored, economic advance alone can bring no abiding benefit”.é/
The Internationzl (onference of Ministers Responeible for Social Welfare held at
United Nations Headquarters in September 1968, reaffirmed in its findings and
conclusions, that "social progress was the ultimate aim of development” =nd also
stressed that "social development could only be promoted and safeguarded if based
on parallel economic development" .=

60. Thic link is expresely recognized in regard to the right to work in

article 6 (2) of the Covenant which rrovides that the steps to he taken by States
to achieve the full reslization of the right to work shall include "... policies
and techniquee to achieve steady economic, social and cultural development and
full and productive employment ...".

6L. The comprehensive development policy which is found necessary in order to
achieve progress in the realization of economic and social rights can hardly be
undertaken and pursued, as it has become increasingly realized in recent years,
vithout an extensive degree of specific netional programming or planning adjusted
to the particular needs and circumstances of each country. Recognizing the need,
during the United Nations Development Decade, to devote special attention on both
the national and the internationsl level to progress in the field of humen rights,
the Generol Assembly, in its resolution 2027 (XX) entitled "Measures to accelerate
the promotion of respect for humen rights and fundamental freedoms" urged all
Governmente, during the Development Lecade, "to include in their plans for economic
and cocial development measures directed towards the achievement of further
Progress in the implementation of the human rights end fundamental freedoms
Proclaimed in the Universal Declaration of Human Rights and in subsequent
declarations ¢nd instruments in the field of human rights".

62. 1In ite resolution 2436 (XXIII) of 19 December 1968 adopted as a result of its

consideration of the Report on the World Social Situation, 1967, the General

Ascembly again emphasized, in the perspective of the second United Netions

5/ Froceedings of the United Nations Conference on Trade and Development, vol. I,
Final Act ond Report (I/CONF.IG6/141; United Nations publication,

Soles No.: OL.TTI.B.11), Vol. I, Final Act, First Part - Preamble, Section I
(Rackground), para. k.

§/ Report of the International Conference of Ministers Responsible for Social
Welfare (E/4590), para. 12,
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Development Decade, the imperative need to ensure respect for human rights and
fundomental {reedoms for all with a view to effective participation of the members
of society in achieving common objectivec of development. The General Assembly
recommended to Member States to incorporate in their national plans, programmes
and recearch, social as well as cconomic objectives and torgets giving attention,
inter alio, to the following requircments: eliminating hunger, poverty and
illiteracy; improving nutrition, health and educotion; providing housing for all;
increasing opportunities for full ond productive employment in both urban snd
rural creac; finding new approaches to the problems of income security and zlso
introducing or extending appropriste systems of protection against unemployment;
promoting a more effective strategy of social security and welfare with emphasis
on preventive measures integrated into broader programmes of national development
for the purpose of improving, without any discrimination, the levels of living of
Temilier ond individuels, with particular attention to the disabled; and
co-ordinating competent government authorities in their efforts to anticipate,
plan and implement government policies in the field of socizl and economic
developuent.

65. The regional Seminar on the Reclization of Economic and Social Rights
contained in the Universal Declorotion of Humen Rights, orgenized in Warsow under
the progromme of advisory services in human rights in August 1967Z devoted a great
decl of attention to the role of cconomic and socisl planning and co-ordination of
cconomic and sociol development in the realization of economic and social rights.
The ¢iccuscion 28 well as the papers presented to the Seminar by participonts from
scevernl countriec of the Furopeon region confirmed that a great variety of
institutional arrangements und technical modalitiec hod evolved in these countries
38 regords the plonning and co-ordination of economic and social development,
depending on the political, socicl and economic systems of the countries concerned.
Gli.  The constitutional, legal, cdministrative end contractual arrangements
through which and under which the noational planning tskes place, vary from country
to country and from system to system. These will be concidered in'some detail in

chapter II below in the general context of national measures of implementation.

7/  The report of the Varsaw Seminar has been iscued as document ST/TAC/HR/31.

/...
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In regard to the special problem of planning it might be gsaid, at this juncture,
that in countries with planned economies, the planning is carried out directly

by the State and the plan is ususlly given the status of a law which is, of course,
binding on all concerned. In countries with mixed economies it also occurs that
certain programmes of an economic or social character are enacted by the national
legislature or the legislature of a component part of the State concerned. This,
however, is not always the case and even where a plan enacted by the legislature
is in existence, it usually lays down only certain general principles and
guidelines while its concrete application is left to the co-operation of centresl
and local government agencies with non-govermmental -elements such as trade unions,
employers organizations, co-operatives and private entrepreneurs.

65. Despite the wide differences which can thus be observed in the scope of
pPlanning and the technigquee used in the various countries, there seems to be no
doubt a@s to the usefulness of some kind of central programming or planning, so as
to encure the best utilization of available resources.

65. Beceuse of the limited available resources in developing countries and of the
congidereble structural changes, social and othervise, that such process may
entail,g/ it is generally agreed that planning or detailed programming is
particularly needed in their case. Although it i1s recognized that development
depends primarily upon national efforts and the adecuate formulation and execution
of plans and programmes adjusted to the conditions end requirements in the
country concerned, it is a@lso accepted that internal measures may still prove
insufficient for the purbose. International co-operation is expected to make
available supplementary means with a view to facilitate and accelerate the process
of development. Article 2 (1) of the Covenant on Economic, Social and Cultural
Rights therefore juxtaposes steps which States Parties will take "individually"
with thoce which will be taken "through international assistance and co-operation”.
It is also agreed that the implementation of international co-operation programmes
may be made more effective and fruitful when development planning exists in

receiving countries. In fact, development plans at the national level may even be

8/ In ite resolution 1916 (XVIII) on the World Socisl Situetion the General
Assenbly expressed its conviction that "economic and social progress,
especially in the developing countries, cannot be achieved without a
cubstantial change in outlook and a clear view of the ends to be attained and
without such alteration of certsin socisl structures as may be necessary".

/oo
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a useful counterpart to international programmes. Some of these programmes may
actually be formulated on the basis of national development programmes already in
operation. Their implementation may aleo involve the carrying out of appropriate

corrceponding plans at the national level.

(b) Safepuards for humen rights; the question of reconciling certain
measures reloting to planned economic and cocial development with
recpect for humen righte and fundamental freedoms

67. The major role which for thece various reasons may be assigned to planning
or programming for national development makes it necessary to give attention to
humsn rights values and their practicsl implications at all stages in the
preparotion and implementation of plans or programmes.

68. Ahs it has been pointed out in the Consolidated Report prepared by the
conomic and Social Council's Committee on Programme Appraisals, "one of the
preatest dangers in development policy lies in the tendency to give to the more
material ecspects of growth an overriding and disproportionate emphasis. The end
mzy be forgotten in preoccupation with the means. Human rights may be submerged,
and human beings seen only as instruments of production rather than as free
entities for whose welfare and cultural advance the increased production is
intended. The recognition of this issue has a proifound bearing upon the
formulotion of the objectives of economic development and the methods employed in
attoining them. Iven where there is recognition of the fact that the end of all
cconomic development ie a socivl objective, i.e., the growth and well-being of the
individual in larger freedom, methods of development may be used which are @
dcnizl of bacic human rights".2

69. 6 cimilar werning wos exprecced by the Commission for Social Development in
ite report on its nineteenth secsion in connexion vith the development and
utilizotion of human resources in developing countries. The Commission agreed
"thot basic rights and freedoms were essential o economic and social progreces,

and thot it would be impossible or futile to develop human recsources without these"

9/ TFive-Year Perspective, 1960-1964 (United Nations publication, Sales No.:
B £0. 1IV.1k, E/3347/Rev.1), para. 90.

/...
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The right to full employment, a minimum standard of liﬁing, education, health,‘
social security and social welfare measures were mentioned among others in this-
respect.ig/

fO0. It was sometimes alleged in past years that the two ovefriding needs of
planned development on the one hand and the maintenance of human rights and
fundamental freedoms on the other may be difficult to reconcile, especially in
developing countries. Thus, some of the participants in the Seminar on Kuman
Rights in Developing Countries, Kabul, Afghanistan, May l96h££/ expressed the view
that, in some developing countries, it was not yet possible to rely exclusively
upon systemg of voluntary lsbour in order to satisfy thevbasic neede of the nafion
for economic and social progress. Recourse had sometimes to be had to certain
forme of labour mobilization of peoples to areas other than those of their
residences.}g/ Other participants in the same Seminar dissented, indicating that
in their countries it had not been found necessary to resort to compulsory labour
and asserting that it was very dangerous to accept as a principle that compulsory
labour was necessary in developing countries to ensure economic progress. Forced
labour in any form, they claimed, was a threat to human dignity.iz/ A similar
exchange of viewg took place also at the Seminar on Human Rights in Developing
Countries, Dakar, Senegal, 1966.}E/

T1l. This issue, discussed at the two Seminars, was not new. There now exist,
however, a number of international instruments the purpose of which it is to give
guidance on the problem to national decision-makers. For instance, the
International Covenant on Civil and Political Rights provides in article 8 (3) (a)
that no one shall be required to perform forced or compulsory labour. It goes

on to formulate, in sub-paragraph 3 (b) an exception from this prohibition (the

performance of hard labour in pursuance of a sentence to such punishment by a

competent court) and to delimit the term "forced or compulsory labour” in

;9/ Official Records of the Economic and Social Council, Forty-fourth Session,
Supplement No. 5, (E/4L6T/Rev.l, E/CN.5/k30/Rev.l), para. 33.

11/ Document ST/TAO/HR/21.

lg/ Ivid., para. 164,

13/ 1Ibid., paras. 166-167.

14/ Document ST/TAO/HR/25, paras. 60 et seg., particularly para. T6.

/...
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cub-paragraph 3 (c¢) by listing, under (i), (ii), (iii) @nd (iv), four typec of

gervice or work vhich for the purpose of the parcgraph chall not be included in

-

1 . . n .
the tcrm.—i/ Thuc e.g. any service cxacted in cacec of emergency or calamity

threstening the life or well-being of the community ic deemed not to be "forced

or compulcory labour"; nor ic any work or service vhich forms part of normal
civic obligations.

o
Zoa

Similar but by no means identical provisions concerning the term "forced or

compulsory labour" and its delimitation had already been included in the Forced

ii/ Article 8, para. 3 of the Covenont on Civil and Political Rightc reads as
follows:

"3. (a) No one chall be recuired to perform forced or compulcory labour:

"(v) Parogroph 3 (a) chall not be held to preclude, in countries where
impriconment with hard labour may be imposed ac a punishment for a
crime, the performance of hard lobour in pursuance of a sentence to
such punishment by 2 competent court;

"(c) Tor the purposc of this paragraph the term "forced or compulsory
labour" shall not include:

"(i) Any vork or service, not referred to in sub-paragreph (b),
norm2lly re'maired of a person vho ig under detention in
consequence oi’ a lavful order of a court, or of o person during
conditional releace from guch detention;

"(ii) Any service of a military character and, in countries where
conccientious objection is recognized, uny national service
required by lav of conscientious objectors;

" iii An seryvice cxacted in ceses of emergency or calamity
Yy [
threatening the life or well-being of the COmmunity 5
{) 2

"(iv) Any work or scrvice which forme pert of normal civil
obligations.

The correct term is "normal civic obligations”. The use of the word "civil"
ic ¢ue to a printing error. Gee Official Records of the General Assenmbly,
Thirteenth Seccion (1958), Annexes, agenda item 32, Report of the Third
Committee, A/LOL5, paras., 25-51.
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Labour Convention, 1930, article 2, adopted by the Internatlonal Labour
Conference.l6/ In the Abolition of Forced Labour Conventlon, 1957, adopted by

the International Labour Conferenceiz/ each party undertakes to supress and not

to make use of any form of forced or compulsory latour, inter alia, as a method

of mobllizing and using labour for purposes of economic development (article 1 (b))..
T5. It may be added that the issue raised at the Kabul and Dakar Seminars is

not necessarily peculiar to developing countries. A decision given by the
Furopean Commission on Human Rights in 1963 furnishes an interpretation of
article 4 of the European Covention for the Protection of Humen Rights and
Fundamental Freedoms of 1950 as regards a case which arose in a country party to
the European Convention; that article is similar to article 8 of the International
Covenant on Civil and Political Rights.ég/

Th. As regards permissible limitations, reference mey be made to article 29 (2)
of the Universal Declaration of Human Rights which permits limitations on the
rights set forth in the Declaration, including economic, social and cultural
rights, provided such limitations are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and the general welfare in
a democratic society. Under article 4 of the Covenant, economic, social and
cultural rights may be subjected "only to such limitations as are determined by
lav only in so far as this may be compatible with the nature of these rights and

solely for the purposes of promoting the general welfare in a democratic society".

B. The question of progressive implementation and the determination of priorities

(a) The progressive implementation of economic, social and cultural rights

5. The realization of the whole range of economic, social and cultural rights as
set forth in the Universal Declaration of Human Rights and in the Covenant on
Economic, Social and Cultural Rights will in meny’ cages require the full use of

available resources and certain structural and institutional changes which will

lé/ 110, Conventions and Recommendations adopted by the International Labour
Conference, 1919-1966 (Geneva, 1966), pp. 155-156.

lz/ Reprinted in Human Rights, A Compilation of International Instruments of the
United Nations (A/CONF. 52/& United Nations publication, Sales No.: B.68.X1V.0),
p. 47,

18/ Yearbook of the European Convention on Human Rights, vol. VI (1963),
Application 1468/62, pp. 273-333. /
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depend upon national circumstances; their effective transformation into directly
applicable and enforccable legal rights may require time. Thic is why the
obligztions to be undertzken by States Parties to the Covenant on Bconomic, Social
and Cultural Rights have been formulated in a way different from the obligations
which will be undertaken by the Partiec to the Covenant on Civil and Political
Rights. While under the latter cach State Party undertakes ac from the time of
ite ratification or accession, to respect and to ensure to all individuals within
ite territory and subjeet to its jurisdiction the rights recognized in thot
Covenant, the States Parties to the Covenant on Ifconomic, Social and Cultural
Rightc undertake to taoke steps to the moximum of their available resources with a
viev to achieving progressively the full reolization of the rights recognized in
that Covenant (Article 2, paragraph 1 in both Covenants).

76. This does not mean that all the rights set forth in the Covenant on Economic,
Sociol and Cultural Rights and oll the economic, cocial and cultural rights
procleimed in the Universal Decleration chould be given effect to only
progreccively; there are, among them, several which are capoble of immediate
applicotion as recpect for them is not dependent on the achievement of particular
economic or social levels. Then it would appear thot Stotes Parties to the

Covenant on Economic, Sccial ond Cultural Rights will be bound to apply

immediately, csuch provisions as the guarantee ogoinst discriminction (article 2,
pavagraph 2), the ensuring of equal rights of men and women (article 3), the

right to form ond join trade unions (orticle 8), the rule that merrisge must be
entered into with the free consent of the intending spouses (orticle 10, paragraph 1,
luct centence), the prohibition of employment of children in harmful work

(article 10, paragraph 3, third sentence), the rcepect of the liberty of parents

to choosc for their children schoolc other than those established by the public
authoriticc (orticle 13, paragraph 3) and the undertaking to respect the freedom
indiepensoble for scientific recearch and creative cctivity (article 15,

parcgreph 3).

77. 1In most cases, however, the implementation of economic and social rights will
require active intervention ond not merely non-interference on the part of States.

This may lead to the formulation of precise plans of a2ction which would set out

more oY lese specific targets and 2 gradual time-toble for the realization of

the rights concerned.

/...
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78. The concept of a detailed plan of action for the realization of specific
rights within a definite period of)time, is exemplified in the Covenant itself
vith recpect to the right to education. Under article 1h of the Covenant, States
Parties vhich are not able to secure compulsory primary education, "undertake,
within twvo years, to work out and adopt a detailed plan of action for the
progressive implementation, within a reasonable number of years, to be fixed in
the plaen, of the principle of compulsory education free of charge for all".
Governments might find it practicable to resort to simila; planning methods for
the realization of other economic, social and cultural rights. Such plans might
be closely related to the over-all economic and social development programmes of
the country and indeed could well be drawn up as an integral part of such

programmes.

(b) The determination of priorities

79. 1In some cases, particularly in developing countries, the limited resources
availlable and other factors, such as administrative problems and the scarcity of
qualified manpower will often make it advisable to establich priorities
appropriate to the social and economic conditions and circumstances of the country
concerned.

80. The establishment of priorities among various projects purporting to promote
various economic, social and cultural rights in different fields raises questions
ol great complexity which may be difficult to solve and may require high-level
governmental decisions. Problems relating to necesgsary choices between

particuler economic projects and specific soclal programmes or between competing
social needs are presently under study by the Commission for Social Development.ig/
8l. As was pointed out in a preliminary report by the Secretary-General on methods
of determining the appropriate allocation of resources to the various sociél
sectors at different stoges of economic development, the interrelation between
economic and social development "differ at different levels of development and

in different economic and social systems", and furthermore "countries differ in

19/ In the Five-Year programme of work of the Commission for Social Development
(1966-1970), several items are dealing with these problems, in the section
on Social Planning. See Official Records of the Economic and Social Council,
Forty-second Session, Supplement No. 5, pp. 50-51.

/...
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their petterns of vulue, in the relative importance they moy assign to different
componentc of the stondard of living”.29

82. It may be found appropriate to place emphasis on particular rights rather
than others at a certain ctapge of economic and social development. A Government
moy decide to allocate particular urgency to improving the houging situation. In
other circumstances a Government may come to the conclusion that heaolth services
or educotional facilitiec deserve Tirst priority, it being always understood thaet
the determinotion of first priorities will not imply neglecting endeavours in
other fields. On the contrary, the rclationship which exists between the various
rights at the different levels of rcalization requires combined and balanced action
in the vhole sphere ol human rights.

85. If it con be =aid that "not 21l economic advance will provide commensurate
gccial benefit", it is also true that "not all social expenditures will be of
cconomic benefit, cnd certeinly not all to the came degree".gil Moreover, "in so
for o= social programmes ore seriously guided by economic considerations, they may
not be able to realize simultoneoucly the ideols of social justice. Thus, the
education prograomme that provides secondary and technical or higher education for
a fev vhile mony do not have even @ primary education, vill perhaps best promote
economic Gevelopment in certain countries today, but it will nevertheless appear
diccriminatory and, from the point of view of those vho miss all educotional
opportunitiec, unjust. Similorly, health services, social security, vocational
training and employment services, low-cost houring and other advantages that may
be guaranteed to better-off urban vorkers in the modern sector of the economy in
lers developed countries, will undoubtedly help to stabilize ond improve the
labour force, vith beneficizcl economic consequences, but it can also mean thot

an clite omong the workers may be favoured over agoinst the impoverished and more

necdy uilban and ruroel mosses
22/

vho are unemployed, or underemployed in inefficient

{1aditional occupations" Cn the other hand, "particular economic projects

20/ E/cN.5/387, p. 12.

;1/ Ibid., p. 11l. For a fuller discussion of the question of priorities in this
Terort, see pp. 8-12 and 50-506.

~~/ Tbid., p. 11.
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that are directed towards immediate social‘objectives can - and sometimes do -
fail for that reason. It may be of the greatest social advantage to locate
inductry in the poorer or more backward areas of a country, or to favour the k.nd
of labour-intensive industry that will provide maxinum employment; but in the
opinion of some observers the costs and relative inefficiencies of such policies
in certain circumstances seriously impede economic growth. This is g matter of
great controversy today, and the evidence is far from clear. Some countries are
enthusiagstically pursuing major economic development projects that have immediate
soclal objectives, while others have decided that it is better to develop the
economy at the fastest rate possible and deal with social problems through

separate social programmes.”gé/

C. The prohibition of discrimination

The necessity of eliminating discrimination

8L, It is generally recognized that discrimination is a major obstacle to the
realization of economic, social and cultural rights. It may obstruct the-actual
achievement of these rights by large sectors of the population even in the most
developed countries which have sufficient resources at their disposal to achieve
their realization. In view of the close interdependence between the various rights
concerned, when individuals are denied the exercise of one of those rights asg a
result ol discriminatory proctices, they will conseyuently be debarred from the
enjoyment of other related rights. For instance, if discrimination is practised
in educntion, it will deprive certain members of the community from access to

the training that would enable them to exercise their right to work.

35. These considerations underline that it is imperative in implementing economic
and sociol rights to respect fully thé principle of equality and non-discrimination
set forth as a basic element of the United Nations concept of human rights in the
Charter end in the Universal Declaration of Human Rights.

86. Under article 2, paragraph 2 of the Covenant on Iconomic, Socizl and Cultural

Rights, States Parties undertake to guarantee that the rights enunciated in the

25/ 1Ibid., p. 11.
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Covenant "

vill be exerciced without discrimination of any kind as to race, colour,
cex, lanpuage, religion, politicpl or other opinion, national or social origin,
property, birth or other status".

37. As the aim of achieving progrecsively the full realization of the rights is
being purcued, the prohibition ol discrimination wmuct therefore be a constant and
binding element of the process. While the substantive rights may be implemented
only progressively, the prohibition of discrimination should be considered as
being of urgent ond immediote application.

8. In the paragraphs that follow, some of the protlems of racial discrimination,
of dilccrimination based on religion or belief and of diccrimination on the ground
ol sex vhich roise special issues in relation to the enjoyment of economic, social
and culturcl rights will be referred to. Reference will also be made to the

gquestion of protective and promotional measures in favour of certain groups.

(2) Recial discrimination

89. Racisl discrimination as practised in certain countries results in denials

of economic, social and cultural rights to large sections of the population. Its
varied ocspects and practical effects in the economic, social end cultural spheres
are deccribed in the study on racial discrimination which has been prepared for the
Sub-Commicsion on Prevention of Diccerimination and Protection of Minorities by its
Special Repportceur, Mr. Herndn Santa Cruz, ond wec submitted to the Sub-Comaission
at itc tventy-first cescion in October 1968.§E/

Q0. The most acute and systemotic form of racial discrimination is found in the
policy of apertheid and racial segregotion applied by certoin countriec and in
certein territories in southern Africa. These policies and resulting practices,
owount, in meny respects, to o far-reaching and sometimes a complete denial of
econonic and socisl rights to the non-white population. The "Study of aportheid

'nd rocial discrimination in southern Africa" prepared by the Special Rapporteur

r

aprointed under resolution 7 (XIII) of the Commission, Mr. Manouchehe Ganji, and
g}
csubmitted to the Commicsion at its twenty-fourth sessionié/ presents a detailed

picturc of the manifestations ol apartheid.

24/ E/ci.b/cub.2/288.
25/ E/CN-h/9h9 and Corr.l, E/CN-h/9h9/Add.l and Corr.l, and Add.2-5.

/e
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9l. 1In the cconcric srhere, racial discrimination places restrictions on the
right to vork of members of particular racial groups ranging from limitations of
employment opportunities or types of employment available to‘them,'to systematic -
segregotion in the field of labour vhich can take the form of an industrial colour
bar,

92. Rocial discrimination affects the living conditions and the standard of
living of the individual when practised in such areas as housing, health services,
cocial cecurity and insurance. Tt is particularly serious in housing because meny
problems confronting members of an under-privileged group may be a consequence of
housing segregation. In many countries, housing segregation creates school
segregation and leads to ghettos and all the evils that follow.

95. Reocial discrimination affecting the right to education is of the most serious
nature and tekes a wide variety of forms. ’

9%. The elimination of all forms of racial discrimination is the subject of two
United Nations instruments which elaborate upon the general provisions of the
Universal Declaration, namely the United Nations Declaration on the [limination of
All Forms of Racial Discrimination proclaimed by the General Assembly on

20 November l965§§/ and the International Convention on the Elimination of All
Forms of Racial Discrimination adopted by the General Assembly on 21 December
1965-21/ The Declaration solemnly affirmed the necessity of eliminating racial
discrimination in all its forms and manifestations and set forth principles for
its elimination. The Convention converts those principles into legal obligatione.
The term "raciol discrimination" is defined in article 1, paragraph 1 of this
Convention as meaning. "eny distinction, exclusion, restriction or preference

based on race, colour, descent, or national or ethnic origin which has the purpose
or effect of nullifying or impairing the recognition, emjoyment or exercise, on

an equal footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life". The Convention
lays upon Stateg Parties specific obligations regarding the prohibition and |

elimination of racial discrimination. Under the terms of article 3, States Parties

26/ General Assembly resolution 1904 (XVIII).
27/ General Assembly resolution 2106 A (XX).
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"'purticularly condemn racial cegregation and apartheid and undertuke to prevent,
prohibit and eradicate all practicec of this nature in territoriec under their
jurisdiction". The Convention providec in article 5 that Statec Partiec shall
puaranteae the ripht of everyone, vithout distinetion as to race, colour, or
naticnal or cthnic origin, to egquulity before the low in the enjoyment inter alis
of cceoncmice, =ocial and culturol rightc. /An illuctrotive, non-exhuoustive list
os those rights ir given in peragroph (c¢) of the come article. In paragraph (L),
epecific mention is made in this recpect of "the right of accecs to any place or
cervice intended for use by the general publie, such as transport, hotels,
resteurents, cefds, theatres and parks".
95. A number of International Labour Conventions and Recommendations and the
Decloration concerning the Policy of Apartheid of the Republic of South Africe
adoptced by the International Labour Conference in 196M§§/ provide for the
climination ol discrimination and the promotion or cauzlity of opportunity and
trectment. The moct significent international lobour instiuments on the subject
ore the Diccrimination (Tmployment and Occupation) Convention (No. 111) ond
Necommendation (No. 111)22 sdopted by the Interynational Lobour Conflerence in 19564
These instiuments aim at securing the pursuance by States of national policies
decigned to elimingte "any distinction, exclusion or preference” made on the basis
of inter alio race or colour "which hag the effect of nullifying or impuiring
ecurlity of opportunity or treatment in ewployment or occupation". Under article 5
of the Convention, Stotes undertolic inter olio to scek the co-operation of
employers! ond workere' orponizotions and other appropriste bodieg in promoting

the acceptaence and observance of this policy, to enuct sppropricte legiclation,

/ Thig Declaration, adopted di the forty-eipghth session of the International
Lobour Conference, Geneva, 8 July 1964, is reproduced, together with the ILO
Procromme for the Flimination of Apertheid in Lebour Motters in the Republic
Of South Africa, in a specinl booklet issued by the International Lobour
Orfice, Geneva, 196k.

J)/ Tlic text of this Convention iz reproduced in Humon Rights, A Compilation of
Internctional Instruments of the United Notions, op. cit., pp. 28-30. TFor
1he text of the Recemmendation, cec ILO, Conventions ond Recommendstions
~copted by the Internationel Latour Conference, 1919-1966, op. cit.,

pp. V5-975.
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to repeal statutory provisions and modify administrative instructions or practices
inconsistent with this policy, and to promote supporting educational programmes.
As elaborated in the Recommendation, this policy should enable all persons, withoﬁt ‘
discrimination, to enjoy equality of opportunity and treatment in respect of access
to vocational guidance and placement services, vocational training, access.to
training and employment of their own choice, advancement, security of tenure of
employment, remuneration for work of equal value, and conditions of work,

including hours of work, rest periods, annual holidays with pay, occupational
safety and health and social security and welfare in connexion with employment.

%. Folloving upon a Study of Discrimination in Education which was undertaken

by the United Nations Sub-Commission on Prevention of Discrimination and Protection
of Minorities,ég/ the General Conference of the United Nations Educational,
Scientific and Cultural Organization adopted on 1b4 December 1960 the Convention

and Recommendation against Discrimination in Education. Under its article 1,
"discriminetion", for the purposes of the Convention, includes any distinction,
exclusion, limitetion or preference which has the purpose or effect of nullifying
or impairing equality of treatment in education, and in particular of depriving

any person or group of persons of access to education of any type or at any leve;;
of limiting any person or group of persons to education of an inferior standard;

of establishing or maintaining separate educational systems or institutions for
persons or groups of persons, except in certain conditions determined in article 2.
Under article 3 of the Convention, States Parties undertake inter alia to abrogate
statutory provisions and edministrative instructions and to discontinue
administrative practices which involve discrimination in education, as well as to
ensure, by legislation where necessary, that there is no discrimination in the
admission of pupils to educational institutions. Furthermore, under article L,
States Parties undertake to formulate, develop and apply a national policy which
will tend to promote equality of opportunity and of treatment in the matter of

education.

30/ United Nations publication, Sales No.: 57.XIV.3.

/...
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(b) Discriminetion besed on religion or belicl

9T. The cvidence end consequences of manifestationc of religious and racial
intolercnce led the Generol Ascembly, in resolution 1781 (XVII) adopted in 1962,
to requect the Commiceion on Human Lkighte to prepore o draft decleration ond a
draft convention on the climinotion of all forme of relipious intolerance.

08. The draft Convention submitted by the Commissionéi/ is now before the General
Ascembly. The General fiscembly decided, at its twenty-second sescion, that the
title of the prorosed inctrument should be changed to draft Internaticnal
Convention on the Elimination of All Forms of Intolerance ond of Discrimination
bzeed on Relipgion or Belief.ég/

99. Under the¢ draft Convention, Stetes Parties vould undertake the obligations to
ensure to everyone freedom to enjoy end to exercice inter alia economic, social

and cultural rights without discrimination on the ground of religion or belief.
1CO. Both the Discrimination (Employment and Cccupation) Convention, 1958, and the
Convention zgoinst Discrimination in Education, adopted in 1960, provide for the

¢limination of discriminotion inter alia on the ground of religion.

(c) Discrimination on the ground of sex

101, It hoe been increcsingly recognized that economic ¢nd social progress should
be accompenied by an improvement of the status of women both in public life and

in the femily, ac well ae in matterc of education, employment ond occupation. The
principle of equal rights for vomen which had been proclazimed in the Charter was
subsequently reaffirmed in numerous resolutions and instrumentc cdopted by the
United Naticns and the specialized agencies, covering various aspects of
diccrimination practised agsinst women. Among them is the Convention on Consent
to Marriope, Minimum Age for Morvioge cnd Registration of Marriages of 1962 in
vhich it vas also recclled that the General Assembly had declared by resolution

843 (Ix) of 17 December 195L thot certain customs, ancient laws and practices

51/ Resolution 3 (XXIII) adopted by the Commission on 9 March 1667, Official
- Records of the Fconomic and Sociel Council, Twenty-third Session, Supplement
To. 6, para. 134.

72/ Genercl Assembly resolution 2295 (XXII) of 11 December 1967.
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relating to marriage and the family were inconsistent with the principles sét
Torth in the Charter ond in the Universal Declaration.

102. The continuous concern of the United Nations with the equal status of women -
culminated in the adoption by the General Assembly, in resolution 2263 (XXIT) of
T November 1967, of the Declaration on the Elimination of Discrimination against
Vomen. The Declaration is based among other considerations expressed in the
preamble, on the belief that "discrimination ageinst women is incompatible with
human dignity and with the welfare of the family and of society, prevents their
participation, on equal terms with men, in the political, social, economic and
cultural life of their countries and is an obstacle to the full development of thé
potentialities of women in the service of their countries and of humanity". The
Declaration provides in particular that all appropriate measures should be taken
to ensure to women equal rights with men in the field of economic and social life
(article 10) as well as in educaetion at all levels (article 9).

103. In its resolution IX on Measures to promote women's rights in the modern
vorld including a unified long-term United Nations programme for the advancement
of women, the International Conference on Human Rights urged States Members of
the United Nations and of the specialized agencies and their peoples to take
immediate and effective measures to conform to the Charter and the Universal
Declaration in order to encure the equality of men and women in accordance with
the aforementioned Declaration ( peragraph 2). The Conference made, to this end,
a number of recommendations. It recommended in particular that every effort be
made "to amend or add to constitutions and other national laws so es to bring
them into harmony with the United Nations Charter, the Universal Declaration of
Humon Rights, the International Covenants on Humen Rights, the Declaration on the
Fliminction of Discriminotion Against Women, the Conventions of the United Nations
and the specialized agencies, ond their resolutions and recommendations on the
status of women" (paragraph 4 (b)). The Conference further recommended to
intensify efforts in order to implement these instruments, esrecially by making
ot least elementary education compulsory for all and by adopting educational
methods and programmes clinriratirg all discrimination between the sexes and
promoting understanding of the equality of 21l humen beings (paragraph 4 (c)) and

to ensure '"the equality of men and wowen in the field of social and economic rights,

/...
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including the right to work, the right to equal pay, the right to rest, the right
to social security and the right to health protection" (paragraph 4 (i)).

104. The Covenant on Economic, Social and Cultural Rights, in addition to the
general principle of non-dicscrimination formulated in article 2, paragraph 2,
contains a specific provicion in article 3 to the effect that States Parties
undertake to ensure the equal right of men and women to the enjoyment of all
economic, social and cultural rights set forth in the Covenant.

105. Regarding the right to education, the Convention against Discrimination in
Education provides that States Parties should take certain appropriate meascures

in order to eliminate and prevent discrimination based on sex. Vhile discrimination
against vomen in education has considerably diminished in most countries in recent
decades, there still subsist wide de facto differences.

106. With recpect to economic rights and opportunities, the removal of
discrimination against women and the achievement of equal rights of men and women
in the matter of employment and occupation have been the subject of continuous
2ttention by United Nations orgens in particular the Commission on the Status of
Vomen, and by the ILO. The Discrimination (Employment and Occupation) Convention
adopted by the International Labour Conference in 1958 provides that States Parties
undertake to pursue a national policy designed to promote equality of opportunity
and treatment in respect of employment and occupation, with a view to eliminating
discrimination on the basis inter alie of sex. The Convention (No. 100) concerning
Equal Remuneration for Men and Vomen Vorkers for Work of Equal Value adopted by the
International Labour Conference in 1951 is aimed at eliminating discrimination

in the field of remuneration. The Covenant on Economic, Social end Cultural Rights
provides, in article 7 relating to the right of everyone to the enjoyment of just
and favourable conditions of work, that women should be “guaranteed conditions of
work not inferior to those enjoyed by men, with equal pay for equal work".

107. It has often been said that legislation - both national and international -
clone may not be sufficient to eradicate customary discriminatory practices against
vomen and that education in its broadest sense has an escential role to play in
changing social attitudes.

1¢c8. Thus article 3 of the Declaration on the Elimination of Discrimination against

‘lomen provides that "all appropriate measures shall be taken to educate -public

/...
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opinion and to direct national aspirations towards the eradication of prejudice
and the abolution of customary and all othér‘practices which are based on the idea
of the inferiority of women". |

109. The principle of equality and non-discrimination does not preclude the
adoption of special protective measures in the interest of women workers. Thus
article 10, paragraph 3, of the Declaration on the Elimination of Discrimination
against Vomen provides that "measures taken to protect women in certain types of
work, for reasons inherent in their physical nature, shall not be considered as
discriminatory". Similarly, in article 5, paragraph 2, of the Discrimination
(Employment and Occupation) Convention, 1958, it is provided that any member may,
after consultation with representative employers' and workers' organizations
determine that special measures decigned to meet the particular requirements of
persons who, for reasons such as, inter alia, sex, are generally recognized to
require special protection or assisfance, shall not be deemed to be discrimination.
The nature and scope of such protection should be determined so as not to result

in disguised forms of discrimination in employment based on sex.

(d) Protective and promotional measures in favour of certain groups

110. The prohibition of discrimination will not exclude the taking of special
measures for the sole purpose of assisting groups and individuals which require
special protection. Thus mentally or physically handicapped persons should have
a right to special treatment, meaical, educational, and vocational, to help them
overcome their difficulties. When the circumstances so warrant, special and
concrete measures in the social, economic and cultural fields might also be
necessary to ensure the adequate development and protection of certain racial
groups or individuals belonging to them for the purpose of guaranteeing them the
full and equal enjoyment of the rights concerned. Measures of this kind must not
entail as a consequence the maintenance of unequal or separate rights for different
groups after the objectives for which they were taken have been achieved.

111. Principles along these lines are laid down in article 1, paragraph 4, and
article 2, paragraph 2, of the Convention on the Elimipation of All Forms of

Racial Discrimination. Article 1 (4) reads as follows:
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", Special measurec taken for the cole purpose of securing adequate

advancencnt of certuin rascicl or ethnic groups or individuale requiring

cuch protection a2t may be necessary in order to encure such groups or
individuale equol enjoyment or exercige of humon rights and fundamental
Trecedoms chall not be deemed racizl discrimination, provided, howvever,

that cuch meacures do not, os consequence, lcad to the maointcnance of
sepovate rights for different racial groups and that they shall not be
continucd after the objectives for vhich they vere taken hzve been achieved."

Article 2 (2) provides:

"2. OStutes Perties, choll, when the circumstences co warrant, take,

in the cocial, economic, cultural and other fields, special and concrete
meacures to ensure the adecuate development and protection of certain racial
groups or individuals belonging to them, for the purpocse of guarantceceing
thom the full and enual enjoyment of human rights and fundamental freedoms.
Thece meoacures chall in no cace entail 2g 2 conseguence the wniintenance
uneucl or seperate rights for different racial groups after the objectives
Tor vhich they were taken have been achieved.”

112. It has been pointed out in previous United Wations documents thet rural
rorulations may require cpecial protective ac well as promotional mecasures. In
perticular the importance of rural communities in the national structure of
developing countries and the imbolance which often existes between the level of
economic and social development in urban and rurcl arees would require extensive
murel velfore and development progrommes with o view to ccecelerating the raising
of the ctencdord of living of the rurcl population, thus complying with both the
exigencies of over-all economic dcvelopment ond social justice.
115. The Yorking Porty of Experts vhich drafted vhat eventuolly become the
Convention agoinst Dicerimination in EFducution and the recommendotion on the sewe
cubjeet, deslt in its report to the General Conference of UNESCO with the difficult
snd delicate iccues vhich arise in connexion with protective and promotional
weerures fovouring certsin groups. The views ol the Vorking Party were og folleowe:
"Generally speaking, the authors of the Convention found that there is no
unjuctified preference chown vhen measures taken by the State azre desgigned to
meet the special needs of those in particular circumstances such as baclsrard

children, the blind, illiterates whom it is hoped to integrate into society
By cpecial teaching methodes, immigrants, etc.

"ecsures aimed at the swift and effective removol of the vast discrimination
~nd ineguclity from vhich certcin sectors of the porulation have, in some
coces, suffered for centuries may, however, conflict with the principle of
nen-dicerimination.

[ons
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"The admission to certain schools of children from communities, groups or
castes previously excluded from them may, for instance, be Prescribed on a
strictly proportional basis; yet the very existence of this quote may
exclude candidates from another group, in espite of their merit.

"Such border-line cases should not lead to any condemhing of the principles
ol these new policies inspired by concern to give an 'Textra chance' to those
for whom, a short time ago, access to education was closed or virtually
closed. Eut, here again, problems of conciliation may arise. This
crrcumetance, among others, Jjustifies international supervision of the
application of the Convention." 32a/
11L. It has been emphasized, on the other hand, that in the determination of
priorities and adoption of protective or promotional'measures in favour of
under-privileged groups, sbsolute priority should be attributed to the right to
the dignity of the human person. It has been pointed out that social ﬁolicies
cshould be guided by that primary consideration and that in the choice of
appropriate methods and solutions care should be taken to affirm the solidarity
on zdual terms between all members of the community rather than meke distinctions
even in {fevour of those who may have the most pressing socisl needs. Special
measures vhich may be required in favour of the old, the handicapped, -immigrants

33/

ete., should ultimately be aimed at ensuring their full integration in society .=

D. The role of public authorities and of popular participation in the realization
of economic, social and cultural rights :

(a) The priméry responsibility of public authorities

115. In modern times, and in the last decades in particular, the concept of the
functions of the State and of public authorities has greatly changed. While in
carlier periods of history the dominant view was that the State and its functions
should VLe restricted mainly to maintaining safety against dangers from abroad and
order within the State's borders, the modern understanding of the tasks of the
State vests in it, in addition, responsibility for safeguarding the welfare - in
the videst sense of the word - of its citizens. This modern concept of the

functions of the State is expressed in international instruments of our time, in

32a/ Working Party report, 10 December 1960 (document PRG/ll’G/PRG/56-

22/ See statement made by Mr. Pierre Laroque at the International Conference on
Social Welfare, Helsinki, Finlend, 18-24 August 1968, reproduced in Droit
ro1al December 1968, pp. 625- 632 /
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particular in the Charter of the United Nations by which Members have pledged
themselves to take joint and separate action to promote higher standards of
living, full employment, conditions of economic and cocisl progrecc and development
and universal respect for and observance of, human rights and fundamental freedoms.
116. It follows that responeibility for the attainment of these pgools, for the
realization of economic, social and cultural rightc rects with the public
authorities of each country. As article 8 of the draft Declarction on Social
Progress and Development adopted by the Third Committee at the twenty-third session
of the General Assembly expresces it,

"Tach Government has the primory role and ultimete recponcibility of ensuring

the social progress snd well-being of its people." 3L/
117. Co-operation at all levels of the governmental stiucture is deemed essential
to the effective realization of cconomic, social ond culturzl rights. Practical
arrangements vary from one country to another depending on the existing institutionel
pattern ond administrstive procedures. 1In some countries, the higher levels of
government will perform only those functions which cannot be corried out by local
suthorities. In other countries, central governmental authorities will formulote
rolicies to guide local authoritiec ond Gtote-cponcored bodiec in actually dealing
vith certein econcmic and social problems, and in other instances will toke
themcelves positive direct measurcc to give effect to the policics.
118. Yhile a primary role in the reclizetion of cconomic, cocial and culturaol
rights will normelly belong to the Stote, positive sction will often be initiated
by vorious institutions legolly distincet from the public administration proper,
cuch ac autonomous bodies, public lav corporutions ond voluntary institutions and
fundc. The practical achievement of economic, social and cultural rights will then
reprecent in 2 lerge measure the combined result of Jjoint cefforts by voaricus organs
of povernment and various apencies.
119. In viev of the primary responcibility of the State, o solid adwministretive
ctiucture and 2 sound public administration are come of the essentiasl prerequiscites

for cuccecsful realization of economic, social and cultural rights. This

5L/ A/75TH, para. 133.
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requirement has been repeatedly arlfirmed by United Nations organé in the context

of economic and social development.éé/

120. According to experts in the field of public administration, effective
administration is "the crucial element in the formulation and implementation 6f
plans, programmes and other undertakings to advance economic and social conditions".
Deficiencies in organization and management at éll levels of government are said to
constitute "major obstacles to progress in fulfilling national aspirations and
approved goals".éé/

121. In certain countries various reforms in public administration may therefore be
essgential prerequisites for the enjoyment of economic and social rights by all
gectors of the population. In many countries, regardless of their systems of
government and of their stage of development, changes in technology and patterns

of population settlement, especially increasing urbanization, will often
necessitate adjustments in the relations between levels of government.

122. Moreover, it should be pointed out that international assistance to developing
countries in fields directly connected with the realization of economic and social
rights, such asg health or education, rune the risk of being ineffective when
national administrative structures do not provide sufficient support for the

execution of projects and necessary follow-up activities.

(b) The question of popular participation

123. The importance of greater popular participation in the planning and
implementation of development was recently stressed by the Economic and Social
Council in resolution 1143 (XLI) on the World Social Situation. The Commission
for Social Development, in operative paragraph 2 (b) of its reeolution 1 (XIX)
concerning recommendations to be made on the development and utilization of human
recources also insisted on the desirability of "involving more actively all groups
of the population”.éz/ Furthermore, in article 5 of the draft Declaration on

Social Progress and Development, as adopted by the Third Committee of the General

/ See in particular resolutions 907 (XXXIV) and 987 (XXXVI) of the Economic
and Social Council.

N
N

|

56/ United Nations Programme on Public Administration, Report of the Meeting of
Experts (E/4296, ST/TA0/M/38), para. 8.
21/ Officlal Records of the Economic and Social Council, Forty-fourth session,

Supplement No. 5, para. S5l.
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ALscembly on 12 November 1968,25/ it ic stoted that cocial progresc and development
require inter slia "the sctive porticipation of 211 elemente of society,
individually or through associations, in defining and in achieving the common

poals of development with full recpect for the fundamental freedoms emtodied in

the Universsl Decleration of Humen Rights".

12, The International Labour Orgenisation made recommendations on similer lines

on several occasions, ecpeciolly in resolution IIT adopted by the International
Labour Conference in 196k concerning the Concept of Democratic Decision-laking

in Programming and Planning for Economic and Social Development. he International
Conference on Human Rights noting "the close relationchip between public
adminictration, the participation of citizens in the decision-making, plonning,

or progreuming process, and the fulfilment of economic and sociel rights", requested
Governments "to ensure the informed participation of all citizens in the decision-
maling aifecting notional development" in order %o iurther the realization of
gconomic and cocial rights.ég

125. The acsocilation of citizens vvith the implementation process in accordance

»rith national practice is vieved ac a means to encure thot decisions are teken with
due lLnovledge of their wiches and needs. Uhere prioritiec have to be established
in the context of limited resourccs, competing nceds and over-all development
reguirements, it is perticularly important to determine "what the people themselves

)
feel that they need most“.ig/

126. Popular psrticipation slco appears to be & condition of the active support of
the population. Thie support it necessary for successful implementation. It has
bLeen obecerved that lock of interect on the part of the people may well result in
Toilure, even with the best-loid notionol plans.gi

127. In addition to the democratic participation of o1l citizens through elected

authorities ond the ecstablished political and incstitutional channels, certain

53/ A)T5Th, para. 1335.
50/ necolution XXI, presmbular para. 6 and operative para. 7.

Lo/ Teport of the Secretary-General on "Methods of determining social
allocations™ (2/CN.5/387), p. 50.

hl/ itoport of the Meeting of Experts on public administration, op. cit., para. 35.
- cee also the working paper prerared for the ;nternational Conference of
tiinisterc Responsible for Social Welfare (E/CONF.SS/l), para. 28.
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groups are more particularly active and influential in the field of economic and l
social rights. A prominent role is played by interest groups, espeéially vorkers!
and employers! orgenizations and comparable vocational or social organizations and -
associations. B '
128. Cther groups such as co-operatives, rural associations, consumer organizations
and religious institutions have alco been mentioned as heving a role to pley in

the promotion of economic and social rights.— ‘

129. A resolution of the International Labour Conference concerning the "Concepf of
Democratic Decision-Muking in Programming and Planning for Economic and Social
Development” colls upon Governments "to ensure thet, where national programming .
or planning exists, appropriste methods of consultetion énd participation of free -
and independent employers' and workers'! organizations should take place in wdrking
tovards and implementing socizl advancement schemes, and in promoting national
economic development at all levels.”Eé/

150, Trade unions cen have & direct responsibility in assisting in the enforcement
of individual rights, e.g. through the representation of claimants before competent
courts ond other organs and the gronting of legal cid. They can also provide a
link betveen workers and labour inspection servicesg. The collakoraticn of
employers and workers and their orgonizations with the labour inspectorate is
specifically provided for in the ILO Labour Inspection Convention (@o. 81) 2nad
Recommendotion (No. 31), 1947. Ll/ Article 5 of the Convention provides that the
competent State outhorities shall make appropriate arrangements to promote
colloboroticn Letween officiales of the labour inspectorate ond employers and
vorkere or their orpanizotions. This collaboration, according to paragraph 6 of
the Recommendation, should be facilitated to the organization of conferences or
Joint committees, or similar bodies, in which questions ccncerning the enforcement
of labour legislation and the health and safety of the vorkers may be discuscsed.
131. fccent wvas recently placed on the specilal contribution which might be made

by thoe younger generation to econowmic and social develownment and the promotion of

Eé/ Sec Rerort of the Warsav Seminar, op. ci%., para. 117 and The T7.0 cnd Fomen
Rights, report presented by the International Lokour Crgonisaticn to the
International Cenference cn Fuman Rights, 1G€8, United Ilnticns document
A/CCEF.32/9, p. 107.

43/ Reecluticn ITI adcpted ty tke Irterncticrncl Ickcur Cerference in 1G€L.

+/ See ILO, Conventions and Feccrmendations adcrted ty the International Latour
Conference 1919-15€6, op. cit., pp. 611-622, /
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human rights. The International Conference on Human Rights, in its resolution XX,
taking into consideration the legitimate desire of youth to be useful to society
and to have its full share in the accomplishment of the major humanitarian demends
of our century, called upon States to take appropriate measures to secure for it
an active share in the life and in the development of cociety. The Economic and
Social Council, in its resolution 1353 (XLV) of 2 August 1968 on youth
participation in international co-operation, called the attention of Governments
to the desirability of giving due consideration, in consultation with youth
organizations and other appropriate non-governmental organizations concerned with
youth problems, to the ways in which the participation of youth in the process of
economic and social development and in the protection and prowmotion of human rights
can be further strengthened and enhanced. The General Assembly, in its resolution
2L36 (XXIII) of 19 December 1963 on the World Social Situation, recalling the
above~mentioned resolutions of the International Conference and of the Ccuncil,
recommended to Menmber States inter alis to give attention to '"creating conditions
for the full participation of youth in national development and in the advancement

of humen rights".

(c¢) Forms and methods of populer participation

152. Participation by the various interest groups, vhether social or occupational,
may take varied forms. »
153, This participstion may be limited to the initiation and preparation of projects
or programmes for economic development at the various levels or extend to their
actual implementation. Moreover, it may take the form of mere consultetion or
that of direct involvement in decision-meking.

15L, Interest groups are often in a rposition, particularly in the industrialized
countries, to exert considerable influence on the preparation and implementation
ol plans, through the existing institutional machinery.

135. Trade unions, industrial and commercial firms, agricultural organizations,
co-operatives, social, scientific and cultural institutions, may be given a voice
in the economic and social policy of the State, through representation in a bedy
competent at the national level to make suggestions and give advice concerning the

adoption and implementation of plans, programmes and reforms in the economic and

/o..
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social Tields. Women and youth organizations mayralso be invited to participafé
in the process, espeéially in those areas of economic, social and cultural rights
that are of direct and immediate concern to them. ’ ’
136. A number of other institutions can also be developed to enable the public
to make its wishes known and keep policy-makers aware of the public needs. . For
example, commissions of enquiry may be appointed by the Government or by a decision’,
of legislative bodies to inquire into a particular problem concerning the
implementation of economic and social rights, their members being chosen so as to
give a balanced representation of the various interests involved and the setting

up of the enquiry being widely publicized. '

157. Standing committees of an advisory character also composed in part of members
chosen for their knowledge of the specific subject and partly of members '
representing the various interests involved, can offer another channel through which
public needs and complaints may be brought to the attention of the competent
government departments. Local advisory committees can perform similar functions :
in relation to government officials at the local level. For instance,'the Minister
responsible for social security may be advised centrally on national insurance
matters by @ national insurance advisory committee, and in each district by a

local advisory committee.

158. The active support of voluntary efforts and their co-ordination with social
measures and services provided by State or local authorities can also contribute

to achieving pood results in the implementation of economic and social rights.

159. Cowmunity development techniques may also prove useful, especially in
developing countries, in securing active participation of the local people in
velfare projects of direct relevance to the realization of economic and social
rights at the community level. Such projects, although directed primarily toward
the improvement of local conditions (health and saznitation, nutrition) or the
eradication of illiteracy will contribute to the attainment of national goals of
social and economic advancement and should be co-ordinated and integrated as such
in plans and policies of national development. Community development is mentioned
in Part III, paragraph 11, of the Draft Declaration on Social Development as one
of the methods to promote popular participation in social and economic

development.ﬁé/

&2/ Official Records of the Lconomic and Social Council, Forty-fourth Session,
Supplement No. 5, Annex I, p. 51.
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CHAPTER II

THE REALIZATION OF RCONCMIC, SCCIAL AND CULTURAL RIGHTS
AT THE NATIONAL AND LCCAL LEVELS

1):0. Under Articles 55 and 56 of the Charter of the United Nations, Member States
pledpe to take joint and separate action in éo—opcration with the Organization’
Tor the achievement of higher standards of living, full employment, conditions of
cconomic and cocisl progress and development, and universal respect for, and
obeervence of human rights and fundeamental freedoms Tor all without distinction

as to race, sex, language or religion. In becoming Parties to the Charter, States
accepted the obligation to implement their pledge in good faith; they did not
cotmit themselves to specific methods by which to fulfil this obligation in their

domestic legal olitical, economic and social systems.
gal, > ¥

fis National meacurec

1h1. In generol it ccn be said that the following steps and measures are found to
be taken by States to give effect to economic, sociel and cultursl rights:

(2) The incorporation of provisions on economic, éocial and cultural rights
in constitutions @nd related instiuments;

(b) The enzctment of legisletion on 2 national scele; legislation of
subecrdinate units of the State crd of tcdics of locol goverrment; various
regmlatory measures such as administrative instructiong instruments based on
enabling acts, by-laws of public corrorotions and csimiler norms;

(c) Arrangements of a contractual type;

(&) The estoblichment of Judicial or quosi-judicial outhorities ond of
ncn-judiciel procedures for giving effect to economic, social and cultural rights.

Thece four groups of stepc and measures will now bLe brieflly considered.

(c) The incorporation of provisions on economic, cocial and cultural riphts
in conctitutions and related instruments 46/

167, Yhile the inclusion in constitutions and rcloted instruments of provisions

cetting forth progrommes and standards in the field of economic, social and

hb/ The texts of the constituviional instruments referred to in the paragraphs

that Tfollcw ond which originated before or in 1946 will be found in the
Yecrbook on Human Rights for 1946; the later texts in the respective volumes
T +he Yearbcok for 1947 to 1905,

/...
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cultural rights has become more widespread in recent years than it was in earlier;'
periods, it is by no means an entirely new phenomehon in.thé constitutional
development of States. Even so ancient an instrument of a constitutional type4

ac the Magne Carta (1215) deals with some questions of aﬁ economic and soéial
charocter, although the scope of these provisions was very narrow and oniy a
fraction of the population benefited from them. Various constitutional instruments
of the eighteenth century contain some provisions in this field. The French
Declaration of the Rights of Man and of the Citizen (l?8h) contains a provision
vhich comes within the field of fiscal policy, an important aspect of every modern \
soclal and economic endeavour. It provides for the equitable contribution of the
citizeng, according to their ability, to the expenses of government.ﬁz/ The

French Constitutions of 1791 and 1793 contained provisions outlining programmes

in the social field, including the protection of cbandoned children, the organiziné
of help to the sick who are poor, the providing of work for those who are able

to vork and the organization of public education Tor everybody. Some of the
Constitutions of American States of the same pericd, such as the Constitution of
the Commonvealth of Macsachusetts (1780), and of New Hampshire (1784) contain
cections on the encouragement of literature, the spreading of the opportunities

end advantages of education, the duty ol legislatures and magistrates to cherish
the interests of public schools and grammar schools, to promote agriculture, arts,
sciences, commerce, trades, moanuiactures, to countenance and inculcate the
principles of humanity and general benevolence,

143, In the constitutions of States adhering to various economic end social systems
end political philosophies we find early in the twentieth century comprehensive
gets of provisions dealing with what in United Nations terminology are called
econcmic, social and cultural rights. Exemples are the Political Constitution of
the United Mexican States of 1917; the Declaration of the Rights of the Labouring
and Exploited Masses of 16 Jenuary 1918 which became part of the Constitution of the
ussian Sfoclalist Federal Sovict Republic of 10 July 1918, the General Principles

set forth in that Constitution (subsequently superseded by the Constitution of the

s

ﬂZ/ The French Declaration of the Rights of Msn and of the Citizen, as well as
most other constitutional instruments and catalogues of human rights of the
eighteenth, nineteenth and twentieth centuries, contain provisions on the
protection of the right to property.
/...
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Russian Soviet Federative Zocialict Rerublice of 1957); the Weimar Constitution of
Germany of 1919; the Constitution of the Spanish Republic of 1951; the 1936
Constitution of the USSR; and the Conctitution of Ireland of 1957. Significant
developiments in thie field of the early post-World-Yar II period, have been the
Conctitution of the French Republic of 1946, the Conctitution of the Italian
Republic of 1947, the Conctitution of Burma of 1947, the Conctitution of the
People's Republic of Bulgeria of 1947, the Constitution of India of 1949 and the
Constituticn of the Hungarian People's Republic of 1949. In 1947, the Charter of
the Spanich People of 1945 was converted into a bacic lav of Spoin. A new
conctitution, contazining provicions on the tubject here under concideration was 3
enacted Ly the Polich People's Republic in 1952, Czechoslovakio in 1960, Yugoslavia g

in 1965 ¢nd Romenia in 1965. Among recent constitutions, those of Guatemala (1965)

and Honduras (1965) contain a comprehensive elaboration of "sociol guarantees" on
the family, culturc and lobour; that of Pakistan (1962) as cmended by the
Constitution (First Amendment) Act, 15663, & part on "Fundomental Rights and
Principlec of Policy".

1Lk. In the period since 1953, 2 great number of States, beginning with Guinea
(1958) have inserted in their constitutions statements expreceing their edherence
to the Universol Declaration of Humen Rights; in some cases (e.g. Algeria (1963)’ ]
Ruancz (1962)) e direct reference to the Universal Declaration is contained in the |
body of the constitution, in meny others (e.g. Senegal (1963), Congo (BrazZﬁVille)
(1965), Democrotic Republic of the Congo (1964), Lohomey (19Gh)) in the preamble. F
In either cose the constitutional provision comprises both civil and political and F
econonic, social and cultural rights. ]
1L5. The effect of inserting provisions on economic, tocicl and cultural rights in i
a notionol constitution veries, of course, from country to country. Some

conctitutions can be repecled or amended in the sume way as ordinary laws. Most

constitutions enjoy an authority superior to the authority of the other laws of

the Stote and can be changed only by @ method diffcrent from and more difficult
than that vhereby other laws are enacted or repealed. Under systems of the latter ;
type bacic differences exist: some constitutions provide for the judicial review
of the constitutionality of enactments by the ordinary courts of the land; others

reserve the right to adjudicate upon the constitutionality of legislation to specit

Jon.
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constitutional courts to which often only certain authorities, and not private
litigants, have access; other constitutions again, may provide for the examination
of the constitutionality of proposed ordinary‘legislafion by a judicial or
Quasi-judicial authority during the stage preparatory to enactment but do not
permit o challenge to the validity of duly promulgated enactments once they are
adopted; in some jurisdictions there does not exist any procedure for the /
adjudication of the question of the compatibility with the constitution of an
ordinary law which is deemed to be unconditionally binding on courts, administrators
and individuals alike.

146. In addition to the great variations among constitutions in relation to the
legal system of a State as a whole, a number of specific variants may be found as
regards provisions dealing with economic, social and cultural rights. A right
coming within this category may be formulated in the constitution in such a way

that it is immediately applicable, that it becomes a "subjective" and justiciable
right which can be enforced against an organ of the State or against a thifd party
in the ordinary courts, in special courts or through administrative adjudication.
The cases are more frequent, however, where the constitutional provision sets

forth a general principle which requires concrete expression through legislation.
147, The Constitution of Ireland of 1937 sets forth, on the one hand, "fundemental
rights" (which include also a provision for free primery education) and, on the
other hand, "directive principles of social policy". The latter are intended "for
the general guidance of the legislature". The application of those principles in
the making of laws is the responsibility of the parliament of Ireland exclusively,
and is not cognizable by any court. Similarly the Constitution of Burma of 1947

and of India of 1949 contain on the one hand "Fundamental Rights" devoted mostly

but not exclusively to civil and political rights and, on the other, "Directive
Principles of State Policy" which deal with economic and social rights., These

are not enforceable by any court but the principles therein laid down are
nevertheless fundamental in the governance of the country and it is the duty of

the State to apply these principles in making laws.

143. The Constitution of Pakistan of 1962 as amended in 1963 sets forth "Fundamental
Rights" which cover civil and political rights and some aspects of economic, social

and educational rights, and "Principles of Policy" which deal, inter alia, with

[oos
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conditions of vork, standards of living and social security. Under the
Constitution of Pakiston, the validity of a law cannot be called in question on
the rround that the law disiepords, violotes or is otherwise not in accordance
vith the "principles of policy".

149, lany other constitutions vhich deal with economic, cocial and cultural rights
o not roke the dictinction between enforceable rights and principles of policy
in the some formal way as the conctitutions just quoted; an interpretation of the
various provisions of these cenctitutions leads, however, to similar conclusions.
150. Amougy recent constitutione, that of Yupgoclavias of 106%, provides that the
rirht to vork and the freedom of labour are guaranteed and that the community
shall create increasingly favourable conditions Tor the exercise of the right to
vork, particulurly by developing productive forces and the material basis for othew
sueilolly orgenized activities, and Ly showing concern for occupational interests
of the vorking man. The Romanien Constitution of 1965 provides that in the
Socialict Republic of Romania, all Stste activity chall have as its purpose the
development of the socialict system and the prosperity of the sociolicst nation
ond a continuous increzse in the people's meteriol and cultural well-being. Tor
this purpose the Romanian cocialist State shall inter olio organize, plan and
guide the nationazl economy and guarantee the full cxercise of the rights of
citirens.

151. The Conetitution of Honduraos of 1965, like ¢everal other constitutions,
dictinguishes between "Declarations, Righte and Guurantees", concerning meinly
civil or politicel rights, ond "Social Guarantees", the latter covering cconomic,
social ond cultural rights. Certoin provicions included among the "Social
Guoranteec" of the Constitution of Hondurss are of considersble importance from
the point of view of legislative technique: orticle 124 of the Constitution of
Hondurac provides that "1lrus governing the relationg betireen employers and vorkers
ave of public order". Any provicions or agreemente vhich contravene or restrict
;uarentecs vhich are set forth in that article in consideroble detail, are to be
null and void. By this provision, the peremptory (jus cogensg) character of legal
nerms for the protection of employces, which is recognized in the labour laws of

pany countriec, is made part of the constitutional law of Honduras. In regard to

/...
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other provisions on questions of labour and social'welfare the Constitution of
Honduras (article 1Lk) similarly provides that "the rights affirmed in‘this
chapter cannot be renounced. Any stipulations which restrict or suppress tﬁem
shall be null and void". \

152. The Constitution of Honduras provides in article 52 that the declarafions,
rights and guarantees set out in it "shall be without prejudicé\to other righté
not specified, which are inherent in national sovereignty, the republican and
democratic form of government and human dignity". Article 1L5 provides "that
the rights affirmed do not exclude those emanating from the principles of social
Justice sccepted by our country in international conventions". ‘chh formulations
would appear to be of considerable interest in the case of the drafting of new
constitutions when it is intendea to giﬁe recognition only to a limited number of
economic and social rights without prejudicing the realization of others. A
similar technique had been used in the Canadian Bill of Rights which is not e
constitutional instrument but a lav enacted by the Parliament of Canada in 1960
"for the Recognition and Protection of Human Rights and Fundamental Freedoms".
It is provided there (section S) that "rothing in the Bill of Rights. shall be
construed to abrogate or abridge any human right or fundamental freedom not
enumerated therein that may have existed in Canada at the commencement of tr
Act". The Constitution of the Province of Chaco (Argentina) of 1957&-EE prov . .es
that "the rights, duties, declarations and guarantees enumerated in the National
Constitution and theose which this Constitution itself enunciates, shall not
be regarded as excluding others, not enumerated, inherent in democracy, the
republican form of government, and the freedom, dignity and security of the

human person".

(b) Giving effect to economic, social and cultura. righte through the
adoption of legislative measures

155. The main basis in the municipal legal system for the definition, regulation
and realization of economic, social and cultural rights.is the legislative procecss

in & wider sense es previously outlined. The realization of most of the economic,

Eﬁ/ Reproduced in the Yearbook on Human Rights for 1960.
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gocial and cultural rights is hardly conceivable except on a ctatutory basis. i
right to work and the rights ond obligations of those who work are basically
regulated by the law of the land vhich, of course, in addition to enacted statute:

and delegoted legislation of various kinde, includes or may include customary

lav and law developed by court decision. In the field of labour relations in

particular, the general private lav of & country affords the tasis. This genersl
lav vhich reguletes e.g. the contract of employment is elaborated upon and refinz:
vith a view to strengthening the potition of the economically wecker party. A
number ol legislations in this field have recourse to endoving the protective
provisions in the field of labour relations, but also in other fields, such as the
protection of health and the right to education, with the character of ordre rub i:
i.e. with the character of peremptory norms from vhich no derogotion is permittec.
In many instsnces the legiclature has recourse also to introducing penal sanctiocrs
on violations of provicions which purport to gusrantee economic, social end culiu:
rights. Examples are provisions for the protection of the health of employees an:
of the general public at large, and for the enforcement of compulsory primary
education.

154, It is through the process of legislation in the wider sense as used above

that the general principles contained in international instruments and sometimes
also in constitutions sre given concrete form and converted into subjective and

justicioble rights. It is by way of legislation that the outhorities are establi

1

and maintained which cen be seized of claime based on the substantive law relatin
to economic, social and cultural rights.

6y

These outhorities may be courts of
general jurisdiction, speciol courts or tribunsls and various administrative

suthorities of either the State itself or of subordinate territorial bodies, or

autonomous institutions which are responsible for administering the various socizl
schemes and giving effect to the rights concerned. In many jurisdictions the acti:
of special tribunals and of administrative authorities meking decisions in these
fields is subject to review by the ordinary courts, usually those of appellate
jurisdiction, or of higher administretive courte such as the French Conseil d'Eta=:.
155. In very many States, the body of legislation and regulation of economic, soci:

and cultural rights is very extensive. In some States attempts have been made +tc

simplify the working and application of this comprehensive body of privete and

[eon
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administrative law by eﬁacting consolidating statutes, sometimes called "codes",
the purpose of which is to regulate the whole body of a certain cegment of the
lav. The idea behind such consolidating statutes or "codes" is the simplification .
of the law and the facilitation of its application, by courts and other
authorities, and its understanding by the private parties involved and those

whose tagk it is to assist in the enforcement of the rights.

(c) Arrangements of a contractual type ’

156. In historical perspective it was the individual contract of private law
which established the legal relationship between e.g. the individual employee and
the individual employer, or the relationship between a sick person and those who
asgist him. In the course of the historical development this individual acspect
has been overlaid by provisions of public law and by collective arrangements and
agreements. In the last decades, in particular, collective labour agreemente have
played a decisive role. Through such agreements between a trade union and an
organization of employers, or between a trade union and an individual employer,
the conditions of employment are agreed upon and these conditions, the "normative"
contents of the collective agreement, then become an integral part of the
individual contract of employment between an employee and hils employer. Here
again the situation differs from country to country; in some jurisdictionsg, the
contents of the contract of service are regulated in great detail by public '
authorities, in others, this purpose is accompliched by collective agreements.

In many instances the law provides that the conditions laid down in collective
agreements cannot be derogated from to the detriment of the employee in whole or
in part. In some systems the "normative' contents of the collective agreement
become, under certain conditions, also part of the individual contracts of
employment of workers who do not belong to the organization which negotiated the
collective agreement. It goes without saying that in many cases a collective
agreement contains provisions which grant rights to the workers which go beyond
the minimum stipulated for in the general law. Collective agreements may

eventually lead to changes and improvements in the law of the land.



E/CN.k/088
English
Page 52

(d) Remedies to protect and enforce economic, social and cultural rights

157. Article 8 of the Universal Declaration of Humun Rights provides that
everyone has the right to an effective remedy by the competent national tribunz’:
for acts violating the fundamental rights granted to him by the constitution or
by law. Thic provision of the Declaration applics, of coursc, also to economic,
social and cultursl rights. In its resolution ¥XI on the realization of
economic, social and cultural rights, the International Conference on Human
Rights called upon all Governments to focus their attention, inter alia, ©on
developing and perfecting legal procedures for prevention of violations and the
defence of economic, social and cultural rights.

158. Once an economic, social and cultural right, proclaimed in general terms
in an international instrument or in a national constitution, has by law been
transfored into a "subjective right", it can of course be enforced vis-a-vis
the public authority or against a private party, e.g. an employer, with equal
effectiveness as civil and political riphts can be claimed by way of the
appropriate procedures. Once an economic or social right has been so
transformed, a claim based on it may very often be even easier to enforce

than some of the traditional civil and political rights. I for instance a
retired worker has o claim to be paid a monthly pension in a certain amount,

it will probably be easier for him to ensure respect for this right through,
e.g., special tribunals adjudicating upon questions of social insurance, than
an individual who in certain difficult circumstances would like to make use

of some of his civil or political ripghts, not to speak of the difficulties
which face litigants who claim that a certain law which has been applied agains:
them is unconstitutional and should therefore be set aside.

159. The bulk of the protection of cconomic, social and cultural rights is
afforded by the ordinary courts which, as stated above, in some systems have
even the right to review the constitutionality of ordinary legislation.

160. In many jurisidctions it has been found useful to vest jurisdiction in
regard to certain aspects of economic and social rights in special courts or
tribunals or in administrative authorities. In many countries labour courts
have been instituted to adjudicate claims of an employee against his employer

and vice versa, e.g. the Conseil des prud'hommes in France. Similar tribunals

/..
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exist in the field of social security>and social insurance. Some of these
tribunals are composed, in part, of non-lawyers who may have special expertise
in the matters to be decided. The procedure before such special tribunals is
usually simple and not expensive. Very’often legislatures ha&e exempted such\~
procedures from stamp duty and other fiscal levies. In many Jjurisdictions,

an appeal lies from such special courts and their simplified procedures to
higher ranking appeal courts or administrative courts, particularly where the
interpretation of the law is concerned. Such arrangements contribute as much
as 1t is possible to the unity in the application of the law throughout the
country.

161. Over the years the International Labour Organisation has addressed itself
to this problem and a number of International Labour instruments provide for
procedures to be followed when individual rights are denied; this is the case,
for example, with the instruments concerning minimum wages, social security,

L9/

and the termination of employment without valid reason.

Non-judicial institutions and procedures

162. The judicial enforcement of economic, social and cultural rights is in:
very many cases supplemented by a great number of institutions and procedures
the aim of which is to give satisfaction to the injured party without the
neccessity of conducting judicial or contentious administrative proceedings.
163. The parliamentary control of the administration offers many devices and
procedures by which injuries to groups or individuals can be prevented or
reparation for infringements of human rights, including economic, social and
cultural rights, arranged. A member of the legislature may take up a case of
one of his constituents with the responsible public authority. He may raise
the matter, if necessary, in open meeting of Parliament. In many systems the
responsible member of the Government is under an obligation to reply to such
a parliamentary question or is at least expected to do so. The legislature
may create standing committees the meetings of which ministers are obliged

to attend in order to answer questions put to them. Resolutions, including

49/ See The ILO and Human Rights, op. cit., p. 10k.
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motions of no confidence, can be moved in the legislative body. At the
Buenos Aires Seminar on judicial and other remedies against the illegal

-
exercise or abuse of administrative authorityzg/ the then Assistant Attorney-

General of the United States presented a statement on the role of congressional-
committees whose function it was to supervise the execution of laws and to
determine what further legislation should be enacted. He deccribed the

advantages and drawbacks of such investigations. The Buenos Aires Seminar,

the Peradeniya (Kandy), Ceylon, Seminar®/ and the Stockholm Seminar,ég/ all
on practically the seme subjects, examined certain institutions which had
developed in specific countries or groups of countries.

16L4. One of these institutions is that of the Parliamentary Commissioner or
Ombudsman which has existed in Sweden since the beginning of the nineteenth

century and was established in Finland, Denmark and Norway in the present

century. The United Nations Seminars referred to brought the institution to

the attention of the Governments of States in various parts of the world. At

the 1961 Wellington, New Zealand, Seminarzé/ the Attorney-General and Minister

of Justice of New Zealand, expressly referring to the study of the institution
of "ombudsman" at the Kandy Seminar of 1959, stated that his Government intendec
to pass legislation creating such an institution. In 1962, the Parliamentary
Commissioner (Ombudsman) Act 1962, No. 10, was adopted by the Parliament of

New Zealand.zﬁ/

Since then similar legislation has been enacted in many other

countries, States and provinces on several continents.
165. The institution of the "Procurator" which exists in the countries of

Eastern Europe plays an important part in ensuring the observance of legality

at all levels of the administration and in safeguarding the rights of the

29/ Buenos Aires, August/September 1959 (ST/TAO/HR/6), p. 59.

51/ 1959 Seminar on judicial and other remedies against the illegal exercise
or abuse of administrative authority (ST/TAO/HR/L).

ég/ 1962 Seminar on judicial and other remedies against the abuse of

administrative authority with special emphasis on the role of parliamentary
institutions (ST/TAO/HR/15).

22/ 1961 Seminar on the protection of human rights in the administration of
criminal justice (ST/TAO/HR/10), p. 156.

2&/ Yearbook on Humaen Rights for 1962, p. 211.

[ees



B/CN.4/088
English -
Page 55

citizens., The role of the Procurator in East European countries differs in é
number of respects from that of various similérly named institutions in other
countries. His functions in the couhtries of Eastern Europe include supervision’
of the legality of acts of the administration in a very broad sense, including
authorities, enterprisés and official institutions and organizations.EE o
166. Under a Statute of 21 July 1926 there exists in Spain the Office of the
Fiscal whose task it is to ensure observance of the laws in the social interest,
undertaking, for instance, the legal protection of the family and of minofs,

the mentally deficient and others in a position of disadvantage.éé/

167. In the field of labour law, grievance procedures exist for the non-judicial
settlement of disputes, both between workers and employers or between workers
and supervisors either within an undertaking or on a wider scale. The
International Labour Conference recently devoted a recommendation to this
problem. The Examination of Grievances Recommendation (130) adopted at the
Fifty-first Session of the International Labour Conference in 1967 states the
principle that any worker who, acting individually or jointly with other workers, .
considers that he has grounds for a grievance should have the right to submit
such grievance without suffering any prejudice whatsoever as a result and

to have such grievance examined pursuant to an appropriate procedure. As far
as possible, grievances should be settled within the undertaking itself
according to effective procedures which give the parties concerned every
assurance of objectivity, and without prejudice to the right the worker may
have under national laws or regulations to apply directly to the competent
labour authority or to a labour court or other judicial authority in respect

57/

of a grievance,~

B. International conventions providing for specific measures to be taken
on the national plane

168. In certain of the human rights conventions concluded under the auspices
of the United Natlons or the specialized agencies, specific means of national

implementation have been indicated.

22/ Stockholm Seminar report, op. cit., paras. 66 et seq.
éé/ Stockholm Seminar report, op. cit., para. 85.
57/ The ILO and Human Rights, op. cit., p. 10k.
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169. In the International Covenant on Civil uand Political Kirhus, cach State

Party undertakes to take the necesscary stepe to adopt such lerislative or other
measures as may be necessary to give cffect to the riphts recognized in that
Covenant. Each State Party to that Covenant Turther undertalics to ensure that
any person whose rights or frecdoms are violated shall have an effective remedy -
170. The Convention on the Eliaination of ALl Forms of Racial Discrimination,
vhich is applicable to econounic, social and cultural rights as well as to rights

in the political and other fields, indicates some of the detailed internal
measures which a State Party is obliped bo take. States Parties undertake,

among other things, to ensure that all public authorities and public institutiors,
national and locol, shall act 1in conformity with the obligation not to engage
in any act or practice of racial discrimination. Fach State DParty to that
Convention also undertakes to review governmental, national and local policies
and to amend, rescind or nullify any laws and regulations which have the effect

3 . . . .. . . 1 3
of creating or perpetuating racicl discrimination. Each Stote is also obliged

to prohibit end bring to an end, by all appropriate means, including legislation

as required by circumstances, racial discrimination by any person, group or

orsanization. The Ctates Parties to the Racial Discrimination Convention also
undertake to declare an offence punishable by law the dissemination of ideas
based on racial superiority or hatred, incitement to razcial discrimination

as well as acts of violence or incitement to such acts. They also undertake
to declare illegal and prohibit organizations and propzranda activities which
promote and incite racial discrimination and to recognize participation in
such orgonizution or activities as an offence punishable by law.

171. The undertalking to muke certain acts punishable offences under domestic
law is not present only in the Convention on Racial Discrimination. Earlier,
in the Convention on the Prevention and Punishment of the Crime of Genocide of
1948, the Contracting Parties undertook to enact the necessary legislation to
give effect to the provisions of the Convention and, in particular, to provide

effective penalties for persons guilty of genocide or any of the other acts

punishable under the Convention. The Supplementary Convention on the Abolition

of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery
of 1956 also imposes on States Parties the obligation to make certain acts

punishable offences under their municipal law.

[eae



B/CIN.1/988
English
Page 57

172. The States Parties to the Racial’Discrimination Convention undertake to
ensure to everyone within their jurisdiction effective brotéction and remedies
through the competent national tribunais and other state institutions against
any act ol racial discrimination as well as the right to seek just and adequate
reparation or satisfaction for any damage suffered as a result of discrimination.
175. States Parties to the Discrimination (Employmént and Occupation) Convention
of 1953 undertake concrete obligations in regard to national implementatioﬂ.

They undertake to seek the co-operation of employers' and workers' organizations
and other appropriate bodies in promoting the acceptance and observance of the
policy of eliminating any discrimination in respect of employment and occupation.
They undertake to enact such legislation and to promote such educational
programmes a&s may be calculated to secure the acceptance and observance of the
policy. They are, in particular, under the obligation to repeal statutory
provisions and to modify any administrative instructions or practices which are
inconsistent with the policy.

174. In the Convention against Discrimination in Education of 1960, States
Parties undertake to abrogate any statutory provisions and any administrative
instructions and to discontinue any administrative practices which involve
discrimination in education and to ensure by legislation, where necessary, that
there is no discrimination in the admission of pupils to educational institutions.
The Convention of 1960 also contains the undertaking to formulate, develop and
apply a national policy to promote equality of opportunity and of treatment in
the matter of education and in this regard 1t refers to methods appropriate to
the circumstances and to naiional usage.

175. Similar formulae referring to national usage and circumstances appear also
in various International Labour Conventions, e.g. in the Discrimination
(Employment and Occupation) Convention, already referred to which contains a
reference to "methods appropriate to national conditions and practices'. The
Employment Policy Convention of 1964 contains a provision to the same effect.
176. The International Covenant on Economic, Social and Cultural Rights does

not regulate in detail the application of its provisions within States Parties.
It limits itself to the formulation of the general obligation that States Parties
undertake to take steps with a view to achieving progressively the full
realization of the rights recognized in\that Covenant by all appropriate means.
However, the Covenant singles out ”parti&ularly the adoption of legislative

measures”.
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CHAPTIR III
INTERNATIONAL INSTRUMENTS RELATING TO
ECONCMIC, SCCIAL AND CULTURAL RIGHTS
A. Substantive provisions and standards

(a) Provisions of world-wide application

177. The Universal Declaration of Human Rights sets forth the "ccmmon
understanding” of the rights and freedcms which Member States have pledged
themselves to premote in the Charter of the United Nations. The "common standard
of achievement for all peoples and all nations" in regard to econcmic, social and
cultural rights is proclaimed in articles 22 to 27 of the Declaration.

178. The International Covenant on Econcmic, Social and Cultural Rights contains
the substantive provisions on specific rights in its Part III (Articles 6 to 15).
The International Covenant on Civil and Political Rights also contains provisions
on certain econcmic and social rights, e.g. article 8, paragraph 3 (prohibition
of forced or compulsory labour), article 22 (freedem of association, including
the right to form and join trade unions), article 23 (protection of the family),
article 24 (protection of the child), and, to some extent, article 27 (protection
of minorities including their right to enjoy their own culture). Provisions
relevant to the equal enjoyment of econcmic, social and cultural rights are, as
is explained in greater detail in Chapter I, C, also contained in the United
Nations instruments relating to racial discrimination, i.e. the Decleration on

the Elimination of All Forms of Racial Discrimination of 1963 and the
International Convention on the Elimination of All Forms of Racial Discrimination
adopted in 1965. _

179. In regard to the undertaking of each State Party contained in article 2 (1)
of the Covenant on Economic, Social and Cultural Rights to take steps "individuall

and through international assistance and co-operation, especially economic and

n

technical, to the maximum of its available resources... etc.", the view was

expressed that the provision might be corstrued as imposing a formal obligation

upon States Parties in a position to do so to give to other States Parties
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economic, technical or other assistance.§§/ Another interpretation would ;ppear
to be that the Covenant imposes an obligation on each State to work towards the -
realization of the aims of the Covenant as regards its own people, and to seek |
to this end, when appropriate, international assistance and co-operation as
provided in the Covenant.

180. It may be sufficient for the purposes of the present study merely to mention
these views. Whether or not tne Covenant will impose a formal obligation on
States Parties to render assistance to other States Parties, it is an historical
fact that for two decades at least international assistance and co-operation in
the economic and social fields has been practised on a large scale, multilaterally
and bilaterally, through the United Nations family of organizations and
otherwise.ig/ .

181. The work of the International Labour Organisation and the conventions and -
recommendations which the International Labour Conference has adopted deal with
the develorment and protection of many econcmic, social and cultural rights.

Of this great number of instruments a few have come to be regarded in a special
sense as the human rights conventions of the International Labour Organisation.
These are, in chronological order, the Forced Labour Convention, 1930, the
Freedom of Association and Protection of the Right to Organize Convention, 1948,
the Right to Organize and Collective Bargaining Convention, 1948, the Equal
Remuneration Convention, 1951, the Abolition of Forced Labour Convention, 1957
and the Discrimination (Employment and Occupation) Convention, 1958. Also of
particular relevance to the subject under consideration are the Sccial Security
(Minimum Standards) Convention of 1952 and the Hmployment Policy Convention

of 196k,

182, The Convention against Discrimination in Education adopted in 1960 by the
General Conference of UNESCO also belongs within the category of basic human

rights conventions of world-wide application.

58/ O0fficial Records of the General Assembly, Twenty-first Session,‘
Third Committee, 1455th meeting, para. 31.

59/ For some of the international arrangements and activities, see
the annex to the present study.
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183.

Work on the-preparation of a Declaration on Sc¢:ial Progress and Develormer-
has been undertaken by the United Nations since 19€6. The General Assembly

called for the preraration of the instrument in its resolution 2215 (XXI) of

19 December 19€6. A draft was prepared by the Commission on Social Develorment =

its eighteenth and nirctecenth scssions in 1667 and lQG%éQ/and considered by the

General Assembly at its twenty-third session in 19€8. The General Assembly
did not complete its consideration of the draft at that session. Its Third

Committee adopted, however, the Preamble and Part I (articles 1 to 9) which

deals with "Principles”.éi/ The General Assembly decided to give high priority

to the draft Declaration at its twenty-fourth session in 1969 with a view to
ccmpleting it at that session.

(b) Repional provisions

184, Within the Council of EKurope the most important instrument relating to
econcmic and social rights is ‘the Eurorpean Social Charter of 1961, Scme of the
provisions of the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950, rarticularly its articles 4, 11, and article 2 of

the First Protococl to that Convention of 1952 also have a bearing on social and

cultural rights.ég/ Under the auspices of the Council of Europe a number of othe

international conventions dealing with social rights have been concluded, among

them the European Social Security Code and Protocol of l96h.§§/

60/ Report of the Ccmmission on Social Develorment on its nineteenth session,
2/

Official Records of the Econcmic and Social Council, Forty-Fourth Session,
Gurplement No. 5, (&/4L6T/Rev.l). The draft Declaration as prepared by

the Ccmmission is also reproduced as annex I to Document A/Tl6l
(Note by the Secretary-General).

61/ Official Records of the Genersl Assembly, Twenty-third Session (1968),
Agenda item 50, Report “of the Third Committee A/737L. For the text of the
provisions as approved by the Third Committee, see ibid., para. 133.

62/ The Iuropean Convention on Human Rights is reprinted in the Yearbook on
Human Rights for 1950; the First Protocol thereto in the Yearbook on Human !
Rights for 1952. For the European Social Charter see the Yearbook on Humen
Rights for 1261. All three documents are reprinted in the Report subm:jrted‘
by the Council of Europe to the International Conference on Human Rights
(A/CONF.32/L.9).

63/ TFor extracts frem this Code and the Protocol see the Yearbook on Human

Rights for 1964, pp. 331 to 335.

/s



E/Ci. 4/ 988
Englisgh
Page 61

185. The Ninth International Conference of American States held at Bogotd in

1948 which prepared the Charter of the Organization of the American States also
adopted the American Declaration of the Rights and Duties of Man.éE/ This
Declaration which antedates the Universal Declaration of Human Rights by several
months, sets forth, like the Universal Declaration, a series of economic, social
and cultural rights. Also in 1948, the Ninth International Conference of
American States approved the Inter-American Charter of Social Guarantees.éi/
186. A considerable number of international conventions in the fiellef human
rights have been prepared, signed and ratified within the Inter-American system.
These are, however, mostly devoted to civil and political rights. Since 1959,
the various bodies of the Organization of American States have been preparing

a Draft Inter-American Convention on Human Rights, the 1959 draft of which, in
its articles 22 to 33, sets forth a series of economic, social and cultural
rights. No final action has yet been taken on the Draft Inter-American
Convention on Human Rights.

187. The endorsement of the Universal Declaration of Human Rights in the
constitutions of a great number of African States, has been followed by its
reaffirmation in the Charter of the Organization of African Unity which was
established by thirty heads of African States and Goverrnments assembled in

May 1963, in Addis Ababa, Ethiopia. In the Preamble the heads of States and.

Governments declare "that the United Nations Charter and the Universal Declaration

of Human Rights provide a solid foundation for peaceful and productive
co-operation among States" and add that they reaffirm their adherence to the
principles of the United Nations Charter and of the Declaration. The All African
Charter of Unity lists among the purposes of the new organization "to promote ‘
international co-operation, with due regard for the United Nations Charter and
the Universal Declaration of Human Rights". The Commitment of the Organization
of African Unity endorsing, as it does, the Universal Declaration of Human Rights,

comprises, of course, econcmic, social and cultural rights as well as civil and

political rights.

6L/ Yearbook on Human Rights for 1948; also reprinted in the Report submitted
by the Organization of American States to the International Conference on

Human Rights (A/CONF.32/E.10), appendix I. -
65/ A/CONF/32/10, appendix II.
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188. Under the auspices of the League of Arab States a number of international
instruments have been prepared and established while others are in the procesSs
of preparation. Among these instruments, the following are of relevance to the
present study: The Charter for Arab Labour; the Constitution of the Arab Labour

Organization; the Agrecment on Labour Standards; the Cultural Agreement of 1945
and the Arab Cultural Unity Fact of 1964 -6—6/

B. Procedures providing a measure of international review

189. A variety of organizational and procedural arrangements concerned with the
international implementation of econcmic, social and cultural rights have been
developed within the United Nations and the specialized agencies; some of these
arrangements are based directly on the Charter of the United Nations or the
constitutional instrument of the specialized agency concerned. Others are

provided for in international conventions concluded under the auspices of the

United Nations, the specialized agencies and other intergoverrmental organizaticz:

(a) Measures of implementation of econcmic, social and cultural rights
based on the Charter of the United Nations

(i) The system of periodic reports on human rights

190. Under Article 64 of the Charter, the Economic and Social Council may make
arrangements with the Members of the United Nations and the specialized agencies
to obtain reports in matters falling within its competence. By resolution

624 B (XXII) of 1 August 1956, subsequently revised in resolutions 888 B (XXXIV)
(1962), 1074 C (XXXIV) (1965) and 1230 (XLII) (1967) the Economic and Social
Council requested States to transmit reports describing develorments and the
progress achieved in the field of human rights and measures taken to safeguard

human liberty. Under the Council resolutions at present in force, Governments

66/ The information on the instruments established under the auspices of the

" League of Arab States is based on the Report on the Work of the League of
Arab States in the Field of Human Rights, submitted by the League to the
International Conference on Human Rights, A/CONF/32/L.11.
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are requested to submit information within a three—yearrcycle; cne year on civil
and political rights, andther year on economic, social and cultural rights and
the third year on freedom of information. |

191. The specialized agencies are invited to transmit appropriate reports in
respect of rights coming within the scope of their activities. Non-govefnmental
organizations in consultative status are invited to submit comments and
observations of an objective character on the situation in the field of human
rights to assist the Commission on Human Rights in its consideration of the
periodic reports.

192. At its twenty-third session, in 1967, the Commission on Human Rights had
before it information on economic, social and cultural rights consisting of
reports received from twenty-six Governmentséz/ and from the ILO, UNESCO and WHO.§§/ /
On the basis of the study of these reports by the ad hoc Committee on Periodic
Reports, the Commission adopted resolution 16 (XXIII) in which it noted that the
reports on economic, social and cultural rights revealed certain trends, in
rarticular the constructive efforts in law and practice made in States with
varying systems of govermment and at different stages of development to promote
the right to education, the right to social security, the rights of the child and
the family, the right to work and the right to an adequate sfandard of living,

as well as the attempts by various States to overcome difficulties with respect

to implementation, and, notably, the concern to make available remedies for the
viclation of these rights.

193, The Commission expressed the belief that until the Covenants and their
specific reporting procedures are widely accepted the submission and consideration
of periodic reports under resolution 1074 C (XXXIX) of the Council would remain

of considerable value.

194, The Commission expressed the opinion that the identification of important
trends documented by the reports would be facilitated by concentrating on material

of an objective character revealing in particular the influence on Member States

67/ E/CN.4/917/Add.12-15 and 17-19.
68/ E/CN.4/918/pdd.1 and 2.
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of United Nations instruments on human rights and especially measures of
implementation relating to such instruments, the difficulties experienced in the
field of human rights which may be of interest to other States, and new

. 69
developments or metheds which may be helpful in overccming such difficultles.—-/

(ii) Procedures relating to Trust and Non-Self-Governing
Territories

195. The Charter provides in Article 87 that the General Assembly and, under its
authority, the Trusteeship Council may, inter alia, consider reports submitted

by the Administering Authority and accept petitions and examine them in consultatic
with the Administering Authority. 1In regard to lNon-Self-Governing Territories,
the Charter (Art. 73 (e)) imposes on administering Powers the obligation to
transnit regularly to the Secretary-General information relating to conditions in
the territories concerned. Following upon the adoption, in 1960, of the
Declaration on the Granting of Independence to Colonial Countries and Peoples,

the General Assembly established the Special Ccmmittee on the Situation with
regard to the Implementation of the Declaration of 1960. The task of considering
the reports sutmitted by Administering Aubhorities urder Article 73 (e) of thre
Charter was eventually vested in that Committee. A very great number of bodies
subsidiary to the Special Committee have been created and have operated for many
years. The Trustecchip Council and the Ccmmittee of Twenty-Four and its
subordinate bodies are, of course, concerned also with econcmic, social and
cultural rights in the territories with which they deal and have for many years
been receiving and considering petitions including petitions relating to those
groups of riphts. Article 15 of the Convention on the Elimination of All Forms
of Racial Discrimination refers to the right of petition granted to the peoples
of colonial countries by "international instruments or by the United Nations

and its specialized agencies".

69/ Official Records of the Economic and Social Council, Forty-second

Session, Sunplement No. 6 (T/4322) para. 5593, resoluflon 16 (XXII1).
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(b) E?e reporting system under the International Covenant on Econcmic,
Social and Cultural Rights '

196. The States Parties to the Covenant on Economic, Social and Cultural Rights
undertake to submit reports on measures which they have adopted and the progress
made in achieving the observance of the rights recognized in that Covenant

(Art. 16 (1)). These reports may indicate factors and difficulties affecting

the degree of fulfilment of obligations under the Covenant (Art. 17 (2)). The
reports shall be furnished in stages, in accordance with a programme to be
established by the Council after consultation with the States Parties and the
specialized agencies concerned (Art. 17 (1)). These reporis are forwarded to

the Econcmic and Social Council. The Council may transmit the reports to the‘
Commission on Human Rights for study and general recommendation or, as appropriate,‘
for information (Art. 19). The Council may submit from time to time to the
General Assembly reports with recommendations of a general nature and a summary
of the information on the measures taken and the progress made in achieving
general observance of the rights recognized in the Covenant (Art. 21). In
addition, the Council may bring any matters arising out of the reports to the
attention of other organs of the United Nations and specialized agencies which
are concerned with furnishing technical assistance. " The purpose is to assist
such bodies on the advisability of international measures likely to contribute

to the effective progressive implementation of the Covenant (Art. 22).

19T7. The Covenant provides for the co-operation 6f the specialized agencies in
its implementation procedures (Art. 16 (2)). The Council may make arrangements
with the specialized agencies in respect of their reporting to it on the prbgress
made in achieving the observance of the provisions of the Covenant falling within
the scope of their activities (Art. 18). These reports may also be referred to
the Commission on Human Rights (Art. 19).

198. The Covenant on Economic, Social and Cultural Rights provides for no other
measures of implementation than the rerorting procedures described above. In
this respect, the Covenant differs from the International Convention on the
Elimination of All Forms of Racial Discrimination, an instrument which covers, in

addition to discrimination as to political rights, also discrimination in regard
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to economic, social and cultural rights. The Covenant also differs in this maT™~-=

frem the arrangements which apply under the Constitution of the International
Labour Organisation to the international implementation of International Labou>
Conventions.,

199. The fact that the Covenant on Economic, Social and Cultural Rights restric=-
the measures of implementation for which it provides to reporting, is generally
attributed to the fact that by and large the obligations which States Parties

to the Covenant undertake, are held to be of a "promotional" nature, their

fulfilment to be achieved progressively. It has been indicated elsewhere in tki:

study (see above, Chapter I, B) that certain of the rights set forth in the
Covenant are of immediate application and not subject to progressive implemente=:-
e.g. the prohibition of discrimination and the obligation to ensure equal rights

of men and wcmen. It may be recalled in this connexion that in the coursé of tIz

consideration of the International Covenant on Economic, Social and Cultural
Rights by the Commission on Human Rights, three representatives proposed the
insertion in that Covenant of provisions under which States Parties to the
Covenant would have been able to accept the implementation procedures provided
for in the Covenant on Civil and Political Rights also in regard to scme OT all

of the rights set forth in the Covenant on Econcmic, Social and Cultural Rights.
These proposals were, however, not pressed to a vote.zg/

(¢) Measures of implementation under the Tnternational Convention on
the Elimination of All Forms of Racial Discrimination

200. The International Convention on the Elimination of All Forms of Racial
Discrimination adopted and opened for signature and ratification by General
Assembly resolution 2106 A (XX) of 21 December 1965 is applicable to racial
diserimination in regard to human rights and fundamental freedoms in the politics
econcmic, social, cultural or any other field of public life. States Parties
undertake to pursue by all appropriate means a policy of eliminating racial
discrimination in all its forms and to prohibit and bring to an end racial

discrimination by any persons, group or organization (Art. 1, paragraph 1;

70/ Report of the tenth session of the Commission on Human Rights, Official
Records of the Economic and Social Council, Eighteenth Sessicn,

Supplement No. 7, E/2573, paras. 215-225; documents E/CN.%/L.338 and
E/CN.4/L.339.
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Art. 2, paragraph 1 (d)). The States Parties guarantee the right of everyone,
Vithout distinction as to race, colour or national or ethnic origin, to equality
before the law. 1In article 5 (e) and (f), the Convention lists economic, social
and cultural rights to which the Convention applies, the enumeration not being
exhaustive. The Convention establishes a Committee on the Elimination of Racial
Discrimination and ad_hoc Conciliation Commissions. States Parties undertake to
submit reports on the legislative, judicial, administrative or other measures
which they have adopted and which give effect to the provisions of the
Convention. If a State Party considers that another State Party is not giving
effect to the provisions of the Convention, it may bring the matter to the
attention of the Committee on the Elimination of Racial Discrimination. If no
settlement is reached, the Chairman of the Committee appoints an ad hoc
Conciliation Commission which eventually prepares a report embodying its
findings on all questions of fact relevant to the issue between the parties and
containing recommendations for the amicable solution of the dispute. ‘
201. A State Party may also declare that it recognizes the compétence of the
Committee to receive and consider communications from individuals or groups

of individuals claiming to be victims of a violation by a State Farty of any

of the rights set forth in the Convention. The proceedings concerning
communications culminate in the Committee forwarding its suggestions and

recommendations, if any, to the State Party concerned and to the petitioner.

(d) Procedures relating to the implementation of International Labour
Conventions and Recommendations

202, Each of the Members of the International Labour Organization has agreed to
make an annual report on the measures which it has taken to give gffect to the
Provisions of International Labour Conventions to which it is a party and to
report the position of its law and practice in regard to matters dealt with in
Conventions which it has not ratified and in regard to matters dealt with in
Recommendations. The consideration of these reports by the Committee of Experts
on the Application of Conventions ahd by the International Labour Conference

are held to be an essential element in the implementation of ILO standards.1;/

71/ Articles 22, 19 (5) (e) and 19 (6) (d) of the Constitution of the
International Labour Organisation.
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203. Each Member of the ILO undertakes to bring any Convention or Recommendation
adopted by the International Labour Conference before the authorities within
whose ccmpetence the matter lies for the enactment of legislation or other
‘action.zg/ The Constitution of the ILO also provides for representations by
industrial associations of employers or of workers that any of the Members has
failed to secure in any respect the effective observance within its jurisdiction

of any Convention to which it is a rarty (Art. 24). Any of the Members of the
International Labour Organisation has the right to file a complaint if it is

not satisfied that any other lMember is securing the effective observance of any
Convention which both have ratified. The Governing Body of the International

Labour Office may appoint a Ccmmission of Enguiry to consider the complaint and

to report thereon. The Governing Dody may adopt this procedure also either on

its own motion or on receipt of a complaint from a delegate to the International
Labour Conference, vhich may, of course, be also an employers' or workers'

delegate (Art. 26). When the Commission of Enquiry has fully considered the
complaint, it prepares a report embedying its findings on all questions of

fact relevant to determining the issue between the parties and containing
reccnmendations. If any of the parties does not accept the recommendations

contained in the report of the Commission of Enquiry, the complaint may be

referred to the International Court of Justice which may affirm, vary or reverse
any of the findings or reccmmendations of the Commission (Art. 28 et_seq. of

the Constitution of the ILO). Any question or dispute relating to the interpretat:
of the Constitution of the International Labour Organisation or of any Internaticr:
Labour Convention shall be relerred Tor decision to the International Court of
Justice (Art. 37 of the Constitution of the Internationael Labour

Organisation).

204, The Constitution of the International Labour Organisation provides that

each lMember shall communicate copies of the information and reports which it

submits to the ILO to the representative organizations of workers and employers.

The consideration of the Governing Body reports by a tripartite Committee of

72/ Article 19 (5) (b) and (6) (d) of the Constitution of the ILO.
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the International Labour Conference, is preceded by their examination by the
"Committee of Experts on the Application of Conventions and Recommendations"

which consists of independent persons who do not represent either countries or
occupational interests, but whose function it is to make an expert examination
of the reports.

205. In addition to the procedures in regard to the implementation of International
Labour Conventions and Reccmmendations of the International Labour Conference,
the Governing Body of the ILO, in agreement with the Economic and Social Council,
established special machinery for the safeguarding of trade union rights
(freedom of association) which applies irrespective of whether the State
concerned has ratified the relevant International Labour Conventions dealing
with Freedom of Association and the Protection of the Right to Organize and
Collective Bargaining of 1948 and 1949 respectively.

2C6. As originally contemplated by the Economic and Social Council and the
Governing Body in making arrangements for these procedures, the main organ for
their operation was to be the Fact-Finding and Conciliation Commission on
Ireedom of Association established by the International Labour Organization on
its own behalf and also on behalf of the United Nations. The arrangements were
to the effect that allegations of infringements of trade union rights received
from Govermments or frcm employers' or workers' organizations might be referred
to the TFact-Finding and Conciliation Commission subject to the consent of the
Governments concerned. Subsequently the Governing Body established the
Committee on Freedom of Association constituted of Govermment, workers' and
employers' representatives which is entrusted with the preliminary examination of
the ccmplaints and has the task to consider for recommendation to the Governing
Body whether the cases put before it are worthy of examination by the Governing
Body. When so determined affirmatively by the Governing Bedy, it is the
Committee's function to attempt to secure the consent of the Goverrment concerned
to the reference of the case to the Fact-Finding and Conciliation Commission.
Since it was established in 1951, the Committee on Freedcm of Association has

examined over 500 cases and has thus become the main agency active in this field.

Jou
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In two cases, the complaint was subsequently referred to the Fact-Finding and

Conciliation Commission. At several occasions the Econcmic and Social Council

itself had before it for consideration and action allegations concerning
infringements of trade union rights in States or Territories non-Members of

the International Labour Organisation, among them allegations relating to South
Africa which the Council referred to the ad hoc Working Group of Experts
established by the Commission on Human Rights at its twenty-third sessionzg/

(e) Procedures relating to the implementation of instruments adopted
by UNESCO

207. Under the Constitution of UNESCO, States Members have undertaken the
obligation to submit Recommendaticns or Conventions adopted by the General
Conference of UNESCO to their ccompetent authorities (Article 4 (4)).

The Constitution further provides (Article 8) that each Member State
chall report periodically to the Crganization on its laws, rcgulations and
statistics relating to educational, scientific and cultural life and

institutions, and on the action taken upon the Recommendations and Conventions

adopted by the General Conference. Some of the conventions which have come into

existence under the auspices of UNESCO contain detailed provisions on the

rerorting obligations of Member States additional to that contained in the

Constitution. Among those is the Convention against Discrimination in Education

of 196OIE/ which specifies in article T that States Parties shall in the
periodic reports submitted to the General Conference give information on the
legislative and administrative provisions which they have adopted and other
action which they have taken for the application of the Convention, including
that taken for the formulation and the develorment of the national policy of
prcmoting equality of opportunity and of treatment in the matter of education,
the results achieved and the obstacles encountered in the application of that

policy. Under the Rules of Procedure concerning Recommendations to Member

T3/ Resolution 2 (XXIII) of the Commission on Human Rights; resolutions 1236 (XLI:
and 1216 (XLII) of the Economic and Social Council.

T4/ Adopted by the General Conference of UNESCO on 1k December 1960; reproduced

in Yearbook on Human Rights for 1961, pp. 437-439 and in Human Rights, A

Compilation of International Instruments of the United Nations, op. cit.,
pp. 30-35.
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States and International Conventions which the General Conference of UNESCO
adopted in 1950, the General Conference after considering the reports of Member
States, is to embody its comments in one or more general reports which are
transmitted to Member States, to National Commissions of UNESCO and to any other
authorities specified by the General Conference.zﬁ/

208. A special procedure relating to the implementation of the Convention
against Discrimination in Education of 1960 is provided for in the Protocol
instituting a Conciliation and Good Offices Commission to be responsible for
securing the settlement of any disputes which may arise between States Parties
to the Convention against Discrimination in Education. The Protocol was
adopted by the General Conference of UNESCO on 10 December 1962.Z§/

209. If a State Party to this Protocol considers that another State Party is not
giving effect to a rrcvision of the Convention it may initiate proceedings

under which this complaint is eventually referred for consideration to the
Conciliation and Good Offices Commission which has the task to ascertain the
facts and make available its good offices to the States concerned with a view
to an amicable solution of the matter on the basis of respect for the Convention.
If such a solution is not reached, the Commission shall draw up a report on

the facts and indicate the recommendations which it made with a view to

conciliation.

(f) Regional procedures concerning economic. social and cultural rights
within the framework of the Council of Furope

210. Several instruments have been prepared and opened for signature and
ratification by States Members of the Council of Europe which provide for

international procedures in the field which is the subject matter of the present

\

75/ See "Activities of UNESCO in connexion with the Promotion of Human Rights.
A survey prepared by the Director-General of UNESCO", (document

A/CONF.32/10, 22 January 1968), paras. 56-57 and passim.
I§/ See Human Rights, & Compilation of International Instruments of the
United Nations, op. cit., pp. 33-36. :
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study. The most important is the European Social Charter of 196111/ which
stands in a relation to the European Convention on Huran Rights of 1950
comparable to that of the International Covenant on Economic, Social and
Cultural Rights to the International Covenant on Civil and TPolitical Rights.
The European Social Charter provides for the international implementation of
its substantive provisions by a reporting procedure which is greatly
influenced by that under the Constitution of the International Labour
Organisation.

211. Fach party to the Luropean Social Charter undertakes to communicate
copies of its reports to certain national organizations of employers and

trade unions and shall forward to the Secretary-General of the Council of

Lurope comments on the report received from these national organizations

if so requested by them. The reports are examined by a Committee appointed

by the Committee of Ministers from a list of independent experts ncminated
by the Contracting Parties. The conclusions of the Committee of

Experts and the reports of the States Tarties are then submitted to

a sub-committee of the governmental Social Committee in the proceedings

of which certain organizations of employers and trade unions and
representatives of non-governmental organizations having consultative status
with the Council of Burope may participate in a consultative capacity.

The conclusions of the Committee of Experts are also transmitted to the
parliamentary bedy of the Council of Iurope, the Consultative Assembly,
which shall communicate its views on these conclusions to the Committee

of Ministers. By a majority of two thirds the Committee of Ministers may, after
consultation with the Consultative Assembly, make to each Contracting Party any
necessary recommendations. According to the Appendix to the European Social
Charter, "it is understocd that the Charter contains legal obligations of an
international character, the application of which is submitted solely to the

supervision provided for in Fart IV thereof", i.e., the reporting procedure as

77/ Yearbook on Human Rights for 1961, p. LU2; see also the Report of the

Council of Europe to the International Conference on Human Rights, 1968,
(4/CONF.%2/1.9), annex VII.
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Just summarized. The European Social Charter does not provide for other
international measures of implementation.

(g) Remional procedures within the framework of the Organization of
American States

212. The Organization of American States established in 1959 an organ, the
Inter-American Commission on Human Rights, to which by decisions of various
organs of the Organization important functions in the field of human righfs
have been entrusted. Under its Statute as amended in 1966, the Inter-American
Commission of Human Rights is directed to give particular attention to the
Observance of the human rights referred to in certain articles of the American
Declaration of the Rights and Duties of Man which deal with civil and political
rights. For this reason, the activities of the Inter-American Commission on
Human Rights have related mostly to civil and political rights rather than to
econcmic, social and cultural rights.zg/

213. As early as 1928 the Sixth International Conference of American States
initiated the establishment of the Inter-American Commission of Women. At

the Eighth International Conference of the American States in 1938, the
functions of the Inter-American Commission of Women were extended and the work
of the Ccmmission was directed to aim at the extension not only of civil and
political rights but also of economic and social rights of the women of -
America. The Inter-American Commission of Women has addressed itself in
particular to the full protection in and opportunity for work by women and

to the most ample protection of mothers.zg/

——.

78/ The Statute of the Inter-American Commission on Human Rights is
summarized in the rerort submitted by the Organization of the American

States to the International Conference on Human Rights, particulariy on
pages 43, 6L and 65, A/CONF.32/L.10.

79/ The comprehensive activities of the Organization of the American
States in the field of the Rights of Women, including their economic,
social and cultural rights, are described in the report referred to
in the preceding foot-note A/CONF-32/%L.10.
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21k. A survey of international methods and international action in regard to trs

implementation of economic, social and cultural rights will be found in the
Ennex to the present study.
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CHAFTIER IV

PRELIMINARY CONCLUSIONS

215. The acceptance by States of the human rights instruments which have been
established by or under the auspices of the United Nations and of the specialized
agencies would appear as a most important step towards the realization of
economic, social and cultural rights. The International Conference on Human
Rights, 1968, invited States to consider their participation in international
human rights instruments with a view to their accession to as many of them as
possible (resolution XXII). The international conventions adopted in the

human rights field were drafted, negotiated and adopted by most of the
Governments which are invited to sign and ratify or to accede to them. The more
important among them, including the International Covenants on Human Rights and
the International Convention on the Elimination of All Forms of Racial
Discrimination, were adopted by the General Assembly unanimously. As far as
economic, social and cultural rights are concerned, the early entry into force
among as many States as possible of the International Covenant on Economic,
Social and Cultural Rights is of particular importance. In the unanimously
adopted resolution 2337 (XXII) of 18 December 1967, the General Assembly invited
eligible States to hasten their ratifications of or accessions to that Covenant
as well as the Covenant on Civil and Political Rights and the Frotocol to the
latter.

216. Pending the entry into force and wide acceptance of the Covenant and the
putting into operation of its reporting procedure, the submission and
consideration of periodic reports under Council resolution 1074k C (XXXIX)
remains of considerable value, as the Commission stated in the Preamble to its
resolution 16 (XXIII). The Commission may therefore wish to address a request
and reminder to States Members of the United Nations and members of the
specialized agencies to make an effort to submit comprehensive reports on
econcmic, social and cultural rights for the three-year period ending 30 June
1969, which the Ccmmission will consider at its twenty-sixth session in 1970.
21l7. Although the Covenant on Economic, Social and Cultural Rights while having

been signed by thirty-nine States has at the time of the preparation of the

/oo
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present study been ratified only by one State vhile ratification or accession
by thirty-five States is required, and its entry into force is therefore not
imminent, the Commission may nevertheless wish to give early consideration toO
the preparatory work which will ecventually be required to set in motion the
reporting procedure provided in the Covenant. The reporting procedure requires
the establishment of a programme by the Econcmic and Social Council after
consultation with the States Parties and the specialized agencies concerned.
Although it is not yet known which States will be parties to the Covenant, scre
preliminary consultations about the programme might be envisaged at an early stait
218. Independently frcm the question of the entry into force of the Covenant,

the close inter-connexion between cconcmic develorment and the realization of
human rights makes it necessary to intensify still more than hus been the case

in recent years the international co-cperation and assistance, especially econcri:
and technical, which will accelerate progress towards the full realization of
econcmic, social and cultural rights in developing countries.

219, The improvement of the econcmic conditions at the national level,
particuwlarly in developing countries which is considered necessary to achieve
reaningful prorress in the realization of econcmic, social and cultural rights,
maktes it highly desirable to apply national programming in this field. In
establishing programmes, due account should be taken of the provisions of the
relevant internaticnal human rights instruments.

220. As an account of limited resources and other limiting factors the

realization of econcmic, social and cultural rights will often be possible only
pregressively, States should, when deciding upon the steps to Le taken with a

view to achieving vrogressively the full realization of these rights, establish
vhere necessary certain priorities among various rights and various projects. It
establishing these priorities account should be taken of the consideration that
the steps taken should benefit the greatest possible number of pecple. Vhere a
choice has to be made between steps from which only a fraction of the populaticn
might profit and such as would increase the well-being of a large section of the

ccmmunity, the latter should be preferred.

221. The whole process of programming and progressive development shculd be

determined by concern for human rights. One of the issues arising out of
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large-scale plenning is the question of reconciling certain measures planned in
the economic field with respect for human rights. For the solution of this
problem the existing United Nations instruments, particularly the International
Covenant on Civil and Political Rights, the International Covenant on Economic,
social and Cultural Rights, the International Convention on the Elimination of
All Forms of Kacinl Discrimination and the Atolition of Forced ILabtour Convention,
offer guidance to decision makers.

222. thile some economic, social and cultural rights can in certain situations
be realized only progressively as the necessary standard of economic
development is reached, others are capable of immediate application. This
applies in particular to the prohibition of discrimination of any kind and to
the ensuring of equal rights of men and women to the enjoyment of all economic,
social and cultural rights.

225. The idea that the realization of human rights shall take place without. any
discrimination of any kind as to race, colour, sex, language, religion
rolitical opinion, racial or social origin, property, birth or other status,
permeates all United Nations instruments on the subject. The General Assembly
and other organs of the United Nations and of the specialized agencies have
repeatedly stated that systems based on discriminaticn and segregation
particularly on the grounds of race, such as the policy of apartheid, are not
only contrary to the moral precepts of the internationzl community and the
rositive provisions of the Charter of the United Nations and other relevant
Conventions, but are also an obstacle to progress in regard to economic, social
and cultural rights affecting the whole population.

2ok, The prohibition of discrimination does not exclude the taking of special
measures designed to meet the special needs of those who are in particular
circumstances, such as backward children, the blind, the mentally or physically
handicapped, illiterates, immigrants, etc. Rural populations may call for
special protective and promotional measures. In particular, States should, when
circumstances so warrant, take in the social, economic, cultural and other
Tields, special and concrete measures to ensure the adequate development and
protection of certain racial groups or individuals belonging to them for the
purpose of guaranteeing them the full and equal enjoyment of human rights and

fundamental freedoms. These measures shall in no case entail as a consequence

/...
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the maintenance of unequal or separate rights for different groups after the
objectives Tor which they were taken have been achicved (ef. Article 2,
pararrarh 2 of the International Convention on the Elimination of All TForms of
Racial Discrimination).

225. It has been repeatedly recognized that each Govermment has a primary role
and ultimate responsibility of ensuring the social progress and well-being of

its people. Authority in this regard is often vested in governmental bodies

at subordinate levels or autoncmous institutions. For the achievement of the

aim of realizing veoncmic, social and cultural rights, co-operation on all levels
of povernment is ¢Ssential as well as appropriate co-ordination between
goverrmental and non-governmental efforts. In all situations a solid
admninistrative structure is an essential prerequisite.

220. In the process of programming and econcmic and social develorment, the
ropular will should be ascertained through appropriate demccratic processes.
Popular participation is necessary also for the implementation of programmes
and projects thus established and the day to day effective realization of the
rights concerned.

227. The constitutlons of States with various political and econcmic structures
often contain provisions on econcmic, social and cultural rights. The
protection thereby given to these rights differs fyom constitution to constituticr.
Where the constitutionality of ordinary lerislation can be reviewed by the
courts; where the norms of the constitution are directly applicable; where the
constitution provides that derogations of econcmic and social rights set forth
thercin are not permitted, the constitutional protection is particularly
effective. But even in cases where the constitution sets forth only principles
of policy in this field, the constitutional provisions are also of considerable
value by enhancing the respect of the legislature, the judiciary, the

executive power and private individuals and entities for these rights. It is in
any event desirable that respect for and recognition of economic and social
rights be consecrated at the highest legal level.

228. The principal instrument for ensuring econcmic, social and cultural rights

at the national level is legislation in the widest sense of the word as well as

lav developed by court decisions and custcmary law. Here again peremptory norms



E/CN. 4/988
English
Page 79

for the protection of the weaker party which cannot be derogated from (d'ordre
public; Jjus comens) are particularly effective in the field of economic, social
and cultural rights.

229. Contractual arrangements, particularly collective labour agreements, are in

many countries an important element in the process of realization of econcmic
and social rights. '
230. Appropriate machinery for the enforcement of economic, social and cultural
rights is necessary. This machinery may consist in the ordinary courts of the
land, special tribunals or administrative authorities. These might be subject
to control by appeal courts and/or administrative courts to secure the correct
and uniform application of the law. Non-judicial institutions and procedures
should continue to play an important role in safeguarding econcmic, social and
cultural rights. These include parliamentary control, committees of inquiry,
specific institutions such as the Cmbudsman, originating in the Scandinavian
countries and the Procurator as provided in the systems of Eastern European
countries. Grievance procedures play an important role in the settlement of
complaints by workers and their maintenance and develorment should be
€ncouraged.

231. The United Nations Charter and the constitutions of the specialized agencies
have made possible the establishment of\systems of international co-operation
for purposes of review of achievement in the field of economic, social and
cultural rights such as the triennial reporting system on human rights
established by the Economic and Social Council and the procedure for the

protection of trade union rights created by the International Labour Organisation

in co-operation with the Economic and Social Council. In addition, international

Procedures are provided for in a number of international conventions in the field

of human rights. The International Convention on the Elimination of All Forms

of Racial Discrimination provides for reporting, complaints and petitions.
The International Labour Conventions in the human rights field partake of the
measures of implementation for which the Constitution of the International
Labour Organisdtion provides: representations, inter-state complaints,

complaints by delegates to the Conference, adjudication by the International

[ooe
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Court of Justice. The Convention Against Discrimination in L[ducation together
with the Protocol thereto of 1962 provide for reporting and for conciliation

and the rendering of good offices.

232. The United Nations Econcmic Cemmissions for Africa, Asia and the Far East,
Europe and Latin America, provide useful forums for the achievement of
co-operation in the econcmic and social fields and thereby instruments for

the realization of economic, social and cultural rights in these regions. In
addition, regional organizations existing outside the United Nations system also

have established international instruments and in some cases also international
machinery in these fields.





