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._ contended that the comrention mot‘nod should. 'be rege.rded ae the onlyj

progresu ive development of international law and 1te codiflcation;- '

| th°“gh'° e mtsht refer, in: conftrmatton of hie remarks to' thef

}method for the progressive development of internaticnal law and its
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He did not consider it necessery to repea.t thoee views. He only

sy e

.of - document A/AC 10/8, \reading as follows. S ;';; ;
"In accordance with the spu-u: of Article XIII (1) of the
Cha.rter of ‘the Inter-American Juridical: Committee, 1t <

: "had ‘been recognized that the. task of codifying tnternational :

" law is inextricadly . bound- up with the progressive development
+ of that law, . In the, words -of the. Cormittee itself, 'the SN
task of codifying international law 1§ in large part a - . .

. work de’lege ferenda, the Tormildtion of new'rules to meet o
', changing conditions in the mutual relations of- States"’ o

K In Bpeeking of met}*ods of' progressive development oi ,

",;

interna‘tional 1aw and i’cs oodification’ either one or two methods

vere customarily me-itioned viz. y. the conven'bion method a.nd the
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ini‘ormal compilation method which had. no binding form. : Some
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codification- othere considered that the convention method was -*, f
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'bhe only one which can be accepted for the prog:essive development or -
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{11 mhilst others again admitted that for codification the adoption of both
lﬁgmethods uas conceivable, i.e . the convention method and the method of

; ledrawing up informal compilations.f:3~}fs:»W'jvf'v SN *ni |
V‘ The Soviet representative cons dercd that the methou‘of concludiné

»~3j;mnltilateral conventions should be cous*dered as the only method for both

“*f%the progressive development and the codification of internationel law. “Ho

K;based this s atement on the view that rules resulting from the work of

Ji‘codificatlon mist be drawn up which mav‘become genera’ly Obligat°ry Tules,

/s

'but that end could on_'Ly 'be achieved by the method of concluding multilateral

'}T'é‘conventions.: There must be no enforcemeuv of the adoption of standards "

*‘laying down rules for the conduct of States in the future, against the will

H{”i?”Of any States.m It was POBEible, acting wi hin the framework of concluded .
tagreements and Of the Charter of the Uhited hations, to enforce ~the e e

‘t«)“‘ ~ fulfilment -of obligations assumed by the States under agreements which they

f‘had concluded or assumed by them under the Charter of the United Nations,
';;v,but no laws must be established for them.without their volition. It should‘
‘fbe borne inkmind that the United Nations was not a. super-state legislatdve

‘ Vbody. The Philippine delegation proposed at IMmbarton Oaks that" o
) ”~"The General Assembly should be vested with the legislative
?‘authority to enact riles .of international law which should become
effective and binding upon the members of the Organization after -
-, such rules have.been approved by a.majority vote of. the. Seourity
T - Couricil. +..In-the ‘exercise-of this legislative authority *he General
I ,Assembly may codiiy ‘the existing rules of international law with
o 7 such changes as’ the Assembly may deem.proper. : .

"In accordance with the foregoing the Chairman of the Second Committee

,‘;” of- the Second Commission at San Francisco raised the question. '.715 &fﬁ

! s

1‘“Shou1d the: Asaembly Be. authorized to enact rules of. international
. law’ which shovld become binding wpon members after such rules shall
‘1 have been approved by “the' Security CounCil? o Hf,gk,: : .
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thsn, and. that wae undexatandable because any other:decision in the
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matter would heve meant that the Aeeembly Wae being transformed
into a supra—national bodj., “{*? ;?fi;?j3f -

R Usually, ‘no- obJectione are raised in principle to the

. aPplication of the conventlon method to COdlf*Cation. It ie Bid 3

considered eufflcient to point out that considerable difficulties~

.,

sea conyention.‘ r"hese difficulties are not feared in connection with

i

the Progree51ve develOpment of international law. Why, then, ie it v

Sl ,m

M.considered that the conyention method can glve positive results ae'*
regarda inetruments directed towarde the‘progreseive development

4

can be appliea to codificetionzj Surcly it 15 eaeier to ratify g

vl o -
, What exists then to create: eomethirg new.i It would be poseible:

,...

to,urderstand those oppoeing the application of- conyention-
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. methods to codis 1cation, if they denied the possi'bility of“N
concluding maltilateral\conventions in. general, but that ie

already refuted by the very fact of the existerce of many
~’,-".:’ \ . - -3 t'«“ o

multilateral conventions, and of the Conference of o
San Frarc1eco, which brought about the creation,of the United Natione::
,:“r (' L - .

Organization. Many difficultiee enie,ed and manyrcomplica
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queetione aroee, yot they were overcome and solved.~-v,k;j}’;5'gﬁff
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When is it imposeible to achieve reeulte at international

- -

conferercee? Only when there is no deeire to act in a epirit
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of co-opcration, when there is & terdenoy to dictate to other B
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‘insurmountable difficulties in reaching the agreement necessary for

' the conc_usion of. multilateral conventions directed toward the
N . N -
'-3codif1cation of certain sections of interna ional law provided

L only, of course, that’ the tates endeavour to act in a spirit of

\

. democratic co;cperation;, There have been failures in achieving '

1',codification in the past but we must not be discouraged by them. R

' The explanation of those failures mst be sought notein_the form \

.’,f adoptedafor codification, nanely, that of the conclusion of”the'

‘ ‘conventions but on. other grounds. That the League of Nations
: was unable to achieve results was, not cnly to be explained by the '
-fact ‘that a democratic tendency did not prevail there but also by '
‘the fact that the o democratic great povers (the USSR end the
\_U S, A.) were not ‘then in the League._ In the 'thirties Fascism
was increasingly active in undermining peaceful relations between :
-the States. There wore. tWO confl*cting tendencies at Work in those
\ relations~i the tendency tOWards aggression and towards tolerance

-

& of aggressors and the tendency “towards’ democratic Co-operaticn. n

The tendency towards democratic co operation failed. to triumph

. and the efore a. situation was not created favourable to the
codification of international law ‘ Mcre was done for the work of

’ codiflca tion in the Pan American system of States than in other '}

' parts of the world.\ There were failures there too in the codification
,of international law, but it«must be remembered that real measures

" for the codificatirn of some of the most important sections of
1nternational public law Were adopted within the Pan American system
1n the 'thirties especially at the Montevideo Conference of 1933. _

"The ehadow of Fascism.however was already grOWing and threatening

Ye . -

L . o :}, R ““1L /even the Western Hemisphere
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war emled. +he dosire 1“or cod.iflca.t*ou was i*ébom,
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efplains the *esolutlon at the l9l+5 copference,il ’vﬁ tn the'

'destrur-tion of ﬁ‘ascism ﬂgonaitions havo been crba ea which
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of internatlonal 1aw in the mm o; :Lnte:ne. tior&.; ccnvsention
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Advocatos of the compllation of ~theoret.mal rc.statomems

as a method oi‘ CQd.J.fiC"Ltlcn are ,1 it would shem promoti*ag the

" \"l

cause of cod_ifioati on', Luarned insti Lﬁlons have been ens ;-e_d."

-

in Qre“ar*ng such compllations. N "Haward Research ﬂn

Q_. \

Internat ona'L Taw" n:ay be cited as" an examp..e cf invastigationaf

7 ' t.

into codlfication. This resea*ch orgamzed. b,; learned. 1nstitntion

/

has of course soienti*if‘ ;Lm,orusnca, buu sach ‘"escaroh alonu ;,e"_

- » It
:

insufficieﬁt" That ce.nnot se.ti y thc Sta'bcs and cannot therefore,

.o \'

sa’ois;y the G*encra7 Ansc,mb*u Tho Gona“al A°senibly ma_,f b"n’m em&
\ 1<
ma‘ce re.uonmendations only 5:1 *ogard to whatever ’nay lﬁ&l}. *to tha
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convorsion cx "*ocommondauim 3 in ) somo h*nb p*uc*'ica&ly fcaei‘blb N

e ' N \ ‘. B

into wka*bever by agrecment betwreen the Sta. es may b convorted.

-, \ K _ o

ﬂnto eo:aetning binding, servmg the ai'ns of tne neace and security

of the mtions .
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Thv Umtod. Nations Grguniuation 18 not to b ~cOmpared. with’

" i

learned institt.tions as reaards its wo king mothods. Even if
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. aad
significance (ard that is all they cen c.o) thls _yI'OIlOtuB .,he RN
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work of codificatiOn sinc:., it fac“ litates tne n*enaration 0f= ‘ -:5«-
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a draf{; convention. If thc, Organs of the Umtcd Natlons -

\ : ~’*h

Organization &ra:t a rastuteme,nt w‘ru.ch has only theorotlcal

s:l.gnificance B.nd. 18 theref'ore 1nformal that will render tha
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;ﬁ‘possibility of rea] codificatlon remote, because 1t w1ll weaken efforts

‘eﬂj‘dlrected towards real codiflcatlon and will mlslead public opinion ny
ﬂinsnlrlnb an unaustified confidence that COdlflC&thn in the form of 1nforma1

,’glcompllat;ons ;s sdequete,‘and;that there the;efore remains nothins more to
. ﬂfbe"qogé:%lThetnetions‘aweltvthe consoliQatlon of legallty iﬁ intefhatiohal
niﬁ‘felations:‘ Leéallty dehands precise legal forms.‘ That can only be
‘:ﬁ;~.achleved by the method of concluding intern tional conventions, for informal-

'i;lcompllatlons ave 1nsu1fic1ent and if draftlnn is restricted o’ such

compllatlon;, that can inj delay the achlevement of the established

?'ObjeCuiVe. Tbe Committee which is to be selected must concern itself with .
“the pveparatlon of draft conventlons in. respect of those sections of
'f;\internatlonal law which must be COdlfleﬂ. If it restrlcts itself only to
“"’fiii'restatements does not propare dratt oonventions and -does not asplre to
'f;gettlng thOSe conventlons 51gned and consequently put 1nto effect we
;Exf},;“ishell ve worklng in'vain, l,l‘ o .

There 15 no dlfference beuween the method renderlng possible the

.;*~‘cod1fication of internatlonal laM'and that methoi making possible the L

progress1ve development of internatlone] law There can he.but:ohe nmethod, -

,"Q‘ifnamely, that ox concludlng multllateral conventlonu






