Opranuzanus O0benuaeHHbIx Hammit AHRC/24/38

\V(/@ I'enepanbHas Accamouies Distr.: General
S/

17 August 2020
Russian
Original: English

Cosert o nmpaBaM 4€J10BE€Ka

Copok 4eTBepTas ceccHus

15 nronst — 3 uroag 2020 roga

[TyHKT 3 MOBECTKHU JHA

Ioompenue n 3amMTa BCeX MPaB YeJOBEKa,
rPAKIAHCKHUX, MOJUTHYECKHX, JKOHOMAIECKHX,
CONMAJILHBIX H KYJIbTYPHBIX NPAaB,

BKJIIOYAs MPABO HA Pa3BUTHE

Hcnonb3oBanue ylapHbIX 0eCIUIOTHUKOB
1JIS1 lleJIeHanpPaBJIeHHbIX YOUICTB

Hoxaan CrienuajabHOr0 J0KJIATYMKA [0 BONPOCY 0 BHeCyAe0HbIX
Ka3HAX, Ka3HAX 0e3 Ha/u1exanero cy1e0Horo pa3ouparejbcrBa

* k%

HJIA MPOU3BOJBHBIX Ka3HAX

Pe3zrome

Hacrosmuit noknan CriennanbHOTO TOKJIa49MKa 110 BOIPOCY O BHECYIeOHBIX Ka3HSIX,
Ka3HsIX 0e3 Hajyiexaliero cy1e0Horo pasonuparenbCcTBa UM MPOU3BOJBHBIX Ka3HAX AHBEC
Kamnamap mnpencraBnsercs CoBeTy 10 IpaBaM  uelioBeKa B COOTBETCTBHHU
¢ pesomortet 35/15 Cosera. B Hem CrienmasibHBIN TOKIATYUK PaccCMaTpUBaeT BOIPOC O
[CJICHAITPaBJICHHBIX y6PII>iCTBaX C UCIIOJIb30BAHHUEM Y IAPHBIX 6ECHI/IJ'IOTHI/IKOB, 0co0€eHHO B
CBETC pPACIPOCTPAHCHUA MPAKTUKH TIPUMCHCHUA OECIMJIOTHUKOB U pacoinp€Huss Hux
BO3MO>KHOCTEN 3a TMOCJICAHUE TIATh JICT, U BBIHOCUT PCKOMCHIAIIMU, HAIIPAaBJICHHLIC Ha
PETryJIrMpOBaHUE UX HUCIIOJB30BaHUSA U MOBBIIICHUC OTBETCTBCHHOCTH 3a HETO.

Hacrosmuii moxman OBLI MPEACTABIICH ITOCJIC YCTAHOBJIEHHOI'O CPOKa, C TEM YTOOBI OTpa3uTh CaMbIC
OCJIICIHUEC COOBITHS.

HpHJ’IO)KeHHe K HAaCTOAEMY IOKJIany BOCOPOU3BOAUTCS B MOJIYYEHHOM BUIE TOJILKO HAa TOM A3BIKE,
Ha KOTOpPOM OHO OBLIO NpEaACTaBIICHO.
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BBenenue

1. VYnapHble OECHWIOTHUKH, HCIIOJNB3yeMble KaK TOCYAapCTBEHHBIMHM, TaK M|
HEerocyJapCcTBEHHBIMH CyOBEKTaMH, CErofHsS MOTYT HAaHOCUTb YyJapsl B IiIyOuHe
HalMOHAIBHOM TEPPUTOPHH MO OTJEIBHBIM JIMIaM U 00IIeCTBEHHOH HHPpacTpyKType. XOTs
OTJEJbHbIC KMHIUJCHTBI, TAKKE KaK yaap OeclIMIOTHUKOB B siHBape 2020 roja o reHepai-
Mmaiiopy Hpana Kacemy CyneiiManu (CM. NPWIOXKEHHE) WIM MO HEPTAHBIM OOBEKTaM
CaymoBckoit ApaBun’, BRI3BIBAIOT 3HAYUTENBHYIO MOJUTHICCKYIO PEAKIHIO, TIOMABIISIONICE
OONBLINHCTBO LEJICHANPABICHHBIX YOUICTB, COBEPIIAEMBIX C MOMOIIBI0 OCCITHUIOTHUKOB?,
MPaKTHYECKH HE IPHUBIIEKAIOT BHUMaHHUs OOLIECTBEHHOCTH KaK Ha HAIMOHAJIBHOM, TaK U Ha
MEXAYHapOoJIHOM YpOBHSX. TeM He MeHee TeXHOJOIMU OeCHHMIOTHUKOB M HaNaJeHHs C UX
MIPUMEHEHHUEM CO3/Ial0T CYLIECTBEHHBIE POOJIEMBI sl MEXKTyHAPOIHBIX ITPABOBBIX HOPM,
3ampeTa Ha MPOU3BOJIbHBIE YOUNHCTBA, 3aKOHHBIX OTPAaHWYEHUH Ha JIOMYCTUMOE IPUMEHEHHE
CHJIBI I CAMUX UHCTHTYTOB, CO3/IaHHBIX JUIsl 00eciedeHuUst MUpa U 0€3011aCHOCTH.

2. 3TO He O3HAYaeT, YTO yJapHble OCCIMIOTHHUKH B OCHOBHOM WJIM WCKIIIOYUTEIHHO
HECyT OTBETCTBEHHOCTH 3a ociiabyieHne cOOI0JCHUS TPUMEHUMBIX HOPM MEXIyHapOIHOTO
npasa. [IpeqHaMepeHHbIe HaMaAeHUs Ha IPakJaHCKUX JIMI U TPaKIaHCKHE OO BEKTHI, TAKUE,
B YaCTHOCTH, KaK IIKOJIbI, OOJILHUIIBI 1 MAIIMHBI CKOPO# momoIu B AdraHucrate, ﬁeMeHe,
Jluum u Cupuiickoii Apadckoii PecryOnuke, a Takke Ha OKKYITHPOBAaHHOM MaJIECTUHCKOI
TEPPUTOPUH, CBUAETEIBCTBYIOT O TPAarMyecKOM IpPEeHeOPEeKEHHH OCHOBOIOJIArarOIMMHU
TYMaHUTapHBIMU HpI/IHI_lI/IHaMI/IS. Tem He MCHCECC, XOTs O6Cy)K[[eHI/ISI B CJICACTBCHHBIX OpraHax,
KOMHUCCHUSIX TIO0 paccienoBanuto, ['eHepanpHoi Accambiee u Coere bezomacHocTu u
IIPUBEJIA K HEKOTOPOMY OCYXKICHHUIO 3TUX HApyLICHUH MEXIAYHapOJHOIO I'yMaHUTapHOI'O
IpaBa U CBA3AHHBIX C HUMHU MAaCCOBBIX HapyHIeHHﬁ, IO CPAaBHEHUIO C OTUM — U HECMOTPs
Ha 3HAUMUTENIbHBIE OJKEPTBBI CpeId TPaKTAHCKOTO HAcelIeHHs —  IOCJIEACTBUSA
LieJICHANPaBJICHHBIX YOUICTB C NPUMEHEHUEM YAAPHBIX OCCIMJIOTHUKOB B OTHOCUTEIBHOM
CTENICHA UTHOPUPYIOTCS FOCYAApCTBAMU U YUPEKACHUIMU.

3. MOKHO IpPUBECTH pPAa3yMHBIA apryMEHT O TOM, 4YTO BbIJCICEHUE KOHKDPETHO
OECIUIOTHUKOB SIBJISETCS OLIMOOYHEBIM C YY€TOM TOI'0, YTO MHOIUE€ LECJICHAIIPABJICHHBLIC
yOUICTBa COBEPIIAIOTCS OOBIYHBIMH CPEICTBAMH — HANPUMEP, CHIAMHU CICIHAATBHBIX
onepanuii. JIelicTBUTENBHO, 3TO TAK)KE BBI3BIBACT CEPhE3HYI0 03a004eHHOCTh. B 31011 cBA3M
B HACTOSIIEM JIOKJaJge COJEpKaTcs BBIBOJBI, IPUMEHHUMBIE KO BceM (Qopmam
LIeJICHANIPaBJICHHBIX YOUIICTB, HE3aBUCHMO OT HCIIOJIb3yeMOro Meroja. Tem He MeHee
MIOHMMAaHHE OCOOEHHOCTEM TEXHOJIOTHI YaAapHBIX OECHUIOTHUKOB HMEET KJIIOUEeBOE
SHAUYCHUC IJId pe€arupoBaHUs HAa HBIHCHIHUC W OXUAACMBIC N3MCHCHUA, 3aTparuBarolinue
IIPaBO HA XKU3Hb.

4. JlBa mpenplAymux CHENUANbHBIX JIOKIAJYUKa COCPEJOTOYMIM BHUMAHUE Ha
HCTIOb30BaHUH OECITMIIOTHUKOB JJIsI COBEPIIECHHS IeJIeHAIPaBIeHHBIX yOUIICTB, YCTAaHOBHB
IIPUMEHNMBbIE IPAaBOBBIE 003aTENbCTBA B PAMKAX TPEX MIPABOBBIX PEKUMOB. OHU BBIPAZHUIH
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14 centsi6ps 2019 rona GECMIIOTHUKH, JIETEBIIIE BMECTE C KPBUIATHIMH paKeTaMy, HAHECIH yIaap
o HedTenepepadaTHIBAONINM NPEANPUATHIM B AOKanke M Xypance B BOCTOYHOH YacTH
CaynoBckoit ApaBum, KOTOpBIE 00ECTIEYHBAIOT 6 MIPOIIEHTOB MUPOBBIX MTOCTAaBOK HE(TH.
OTBETCTBEHHOCTb 34 3TO B3AJIO0 HA cebsl ABIKeHHE «ATb-Xycu» B Memene. HekoTopsle rocygapcTsa
CYHMTAIOT, YTO OTBETCTBEHHOCTH 3a 9T0 HeceT Mcnamckas Pecriyonuka Upan. BosmoxHo, peus uzier
o 6ecrmmniotukax UAV-X. I'pynna Opranuzanuu O0bequHeHHbIx Harwmid, koTopast ux
HMHCHEKTHPOBaJa, 0OHapYKMIIa, YTO Ha HUX YCTAHOBJICHBI HEMEIIKHE W KUTalCKUe IBUTaTeIN.
LlenenanpasnenHsle yOMICTBA MPEACTABIAIOT CO00I MpeHaMepeHHOe, YMBIIIIIEHHOE

1 CIUTAaHUPOBAHHOE NTPUMEHEHHE CMEPTOHOCHOH CHIIBI TOCYAAPCTBAMHU HIIHM BOOPY>KEHHBIMHA
HETOCyIapCTBEHHBIMU CyOBbEKTaMU B MUPHOE BPEMsI U B X0JI€ MEXKyHapOIHBIX

Y HEMEeXIYHAPOJHBIX BOOPY)KEHHBIX KOH(IIMKTOB C UCIIOJIb30BaHHEM OCCIMIOTHUKOB, CHAHIIEPOB,
CTPeNbObI ¢ OJM3KOTO PACCTOSHUS, PAKET, ABTOMOOUIIBHBIX 60MO, si1a U T. 1. XOTS B OOJBIIMHCTBE
ClTydaeB IieJICHANPaBIeHHbIE YOUICTBA HAPYITAIOT PABO HA XHU3Hb, B HCKIFOUHTEILHBIX
00CTOATENBCTBAX BOOPYKEHHOTO KOH(MINKTA OHH MOTYT OBITh 3akoHHBIME (A/HRC/14/24/Add.6,
. 7-10).

Korna nopasinstomniee GONBIIMHCTBO XKEPTB BOHHBI COCTABISIIOT MPAXKIAHCKHE JIMLA, OYEBH/IHO, YTO
HOPUHIMIIB H30MPATENEHOCTH, COPA3MEPHOCTH, HEOOXOTUMOCTH U TIPEJOCTOPOIKHOCTH
UTHOPHUPYIOTCS B MIMpOKuX mMacmradax. Cm. S/2019/373. Tlo ouenkam, TrpaxkJaHCKUe JIMLa
COCTaBJISIIOT 85 MPOLIEHTOB KEPTB BOWHBI.
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COXAaJCHHE B CBA3M C OTCYTCTBHEM Yy TOCYJAapCTB SICHOCTM B OTHOIIEHWH CBOHX
00513aTENBCTB, OTCYTCTBHEM IOJOTYETHOCTH U IIHPOKHUM H Pa3pELINTEIbHBIM TOJIKOBAHHEM
rocyaapctBamu npasui®. B 2013 roay roraamauii CrienuanbHbli JOKIAIIHK [0 BOIPOCY O
BHECYINeOHBIX Ka3HAX, Ka3HAX 0e3 HaajIekamero cyae0HOTO pa3OuparenbcTBa WITH
MIPOM3BOJIBHBIX Ka3HAX MPEAYNpPENI, YTO IIUPOKOE NMPUMEHEHUE YAAPHBIX JIETATEIbHBIX
amnmapaToB TOCYyAapCTBaMH, KOTOpBIE MPHOOPETYT WX NEPBBIMH, €CIH ITOMY HE
BOCIIPEISITCTBOBATh, MOJKET MOBPEIWTh HECYIIME KOHCTPYKIMH MEXIyHapOIHOU
0€301acHOCTH M CO3/1aTh MPEEICHTHI, KOTOPbIE OYIyT MOAPEIBATh 3aIIUTY KH3HUA BO BCEM
MHpE B JJOJITOCPOYHOH ITePCIIEKTHBE®.

5. Cemp 1J5leT CHOyCTS MHpP BCTYIIJI B TaK Has3bIBAGMYI0 «BTOPYIO 3py
OecmuIOTHUKOB»®  —  Bpems, Korga  OOJIBIIOE  YHCIO  TOCYJapCTBEHHBIX
U HETroCyJapCTBEHHBIX CYOBEKTOB INPHMEHSIOT BCe O0JEe COBEpIICHHBIE TEXHOJIOTHH
OCCIIUIIOTHUKOB’, YTO JelaeT HUX NPHMEHEHHWE OJHHM H3 TJaBHBIX BOIPOCOB
MEXAyHapoaHOH Oe3omacHocTH®. BriepBble mNpUHAANSKANMNA TOCYIAPCTBY YAapHBIN
OeCMIOTHUK OBUT HCIOJB30BaH I HAHECEHHS YyIapa II0 BBICOKOIIOCTABICHHOMY
JOJDKHOCTHOMY JIMILy HHOCTPAHHOTO TOCYapCTBa HA TEPPUTOPUH TPETHETO rOCYAapcTBa B
staBape 2020 rona, 9To SABIAETCS CePhEe3HBIM COOBITHEM U 3CKaJaInei.

6. VIMeHHO ¢ yd4eTroM 3TOro B HACTOSIIEM JOKJaje NPEeINPHHUMAETCS IONBITKA
OOHOBHUTB paHee ClieNlaHHbIe BEIBOIBIS. B HeM aHANINM3UPYIOTCS MPHYMHBI paCIPOCTPaHEHHS
OECIMIIOTHUKOB M TPABOBBIC IIOCIEACTBUS MEPCIEKTHB UX HCIIOIb30BAHMS; CTABATCS IOJ
COMHEHHE ITPABOBbBIC OCHOBBI, KOTOPBIC Y3aKOHUBAIOT UX HCIIOJIb30BAHKE; M ONPEACIISIOTCS
MEXaHM3MBl M YUPEXICHUS (WIN HX OTCYTCTBHE) U PETyJIMPOBAHMS HCIIOIb30BaHUS
OECIMIIOTHUKOB M pearipoBaHMs Ha IeJICHAIpaBlICHHbIC yOouiicTBa. B nokmane mokasaHo,
YTO OECHHMIOTHUKH SBJSIIOTCS «TPOMOOTBOJOM» B PEIICHWH KIFOYEBBIX BOIPOCOB,
KacarolUXcs 3allUThl IIPaBa Ha )KU3Hb B YCIOBUAX KOH(QIUKTOB, ACHMMETPUYHBIX BOCHHBIX
JCHCTBHUH, KOHTPTEPPOPUCTHUECKUX ONEpalMi M TaK Ha3bIBAEMBIX MHPHBIX CHTYaIlHH.
C yderoM MHOTOYHCIIEHHBIX CIy4aeB HE3aKOHHOH CMEPTH M NPOU3BOJBHBIX YOWHCTB,
CBSI3aHHBIX C MX HCIIOJIb30BAaHHEM, OHHM TAaKXe CBHAETEILCTBYIOT O CEPHE3HBIX MpoOenax B
JEATETPHOCTH HAI[MOHANBHBIX W MEXIYHApOIHBIX YUPEKACHHH, YIIOJTHOMOYEHHBIX
3aIIMIIATh paBa YeI0BeKa, IEMOKPATHIO, MHP U 0€30MacHOCTb.

PacmiupeHue MaciuTadoB HCIOJIb30BAHNS YIAPHBIX
0eCIUJIOTHUKOB

PacnpocTpaHeHue 1o cyobeKTamM, MecTaM M CTpaHaM

7. Mo cocrosamio Ha 2020 Tom mo wMeHpmedw wmepe 102 cTpaHBl mprOOpenH
JeHCTBYIONIME OECIMIOTHUKY BOCHHOTO Ha3HAdeHWs, W mopsanka 40 cTpaH MMEOT Win
HaxoJATCS B TIpoliecce MNPHOOpETeHWs YAApHBIX OecnmIoTHUKOB. CuuTaeTcs, dTO
35 rocynapcTB pacnosiararot Hanbosee KpylnHbIMA U CMEPTOHOCHBIMU OeCITMIOTHHKaMu P,
C 2015 roga GecnMIOTHUKHN TPEAIONOKUTEIEHO IPUMEHSIOT, B TOM YHCIIE JUI HAHECEHUS
yIapoB, HampuMmep Ui IelieHanpaBlieHHBIX yOwmiicTB, Erummer, M3pawmms, Upak, Hpan
(Ucnamckas PecmyOnuka), Hurepms, OOwvenuHeHHBIE Apabckue Omupatsl, [lakucraH,
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10

A/HRC/26/36 u A/68/382 u Corr.1.

A/68/382 u Corr.1, . 16.
https://theintercept.com/2019/05/14/turkey-second-drone-age/?comments=1.
http://www.newamerica.org/international-security/reports/world-drones/who-has-what-countries-
with-armed-drones/.

www.mitpressjournals.org/doi/full/10.1162/ISEC_a_00257#fn31. BecrHIOTHUKH BOCHHOTO
Ha3Ha4YCHUA ACIATCA HAa TPU KaTETOPUU B 3aBUCUMOCTH OT UX Pa3MEpPOB U BO3MOYKHOCTEH:

knacc | (HeGopIme GecmmtoTHUKY); Kitace 11 (OecminoTHUKN cpeTHero pasMepa BeCoM

ot 150 mo 600 kr); u kmacc 11 (Hanbosree KPyITHBIE U CMEPTOHOCHBIE OSCITMIIOTHUKH).
CreuunanbHbli qokyaauuk onarogaput baxa Asesmkanosa, Kaponmun XopH, Ixelimca Pomkepca
u Capy Karapuny IlITaiin 3a uX HeolleHUMBIH BKIaJ.
http://www.newamerica.org/international-security/reports/world-drones/who-has-what-countries-
with-armed-drones/.
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CaynoBckas Apasusi, CoenuHenHoe KopomeBctBo BenmukoOputanun wu CeBepHOU
Wpnanguu, Coenunennsie Iltarer Amepuku u Typriwst?.

8. C 2015 rona ynapHble OSCITMIIOTHUKH UCTIONB3YIOTCS MPOTUB BHYTPEHHUX IeJel Ha
TEPPUTOPUSAX CTPaAH, B pAMKaX U BHE PAMOK HEMEKTYHAPOIHBIX BOOPY)KEHHBIX KOH(QIUKTOB.
IMo coobmenunsam, Typrus ucnoabp30Baja OECIUIOTHUKN BHYTPH CTpaHbl NMPoTHB Paboueit
naptuu Kypmucrana (PIIK)'?, a B 2016 rony Hurepust moareepanna Gakt HanageHus Ha 6a3y
MaTepHanbHO-TeXHHUeckoro cHabxenuss «boko Xapam»'®. B 2015 romy Ilakucraw,
KaK yTBEPIK/IAeTCsl, BIIEPBBIC UCIIOIb30BaJ CBOM yIapHble OSCIMIOTHUKH B XOZ€ ONEpaIiu
[0 YHHYTOXXCHHIO TPEX «BBICOKOMOCTABICHHBIX TEPPOPHCTOB»!4. Mpak Takke 3aKymmui
OeCIIWIOTHUKY Uil HaHeceHHWs ynaapoB 1o Mcmamckomy rocynapcrBy Mpaka u JleBanra
(UTWJT) B npoBunimu Aubap B 2016 romy?™.

9. CoryacHO co0OIIEeHHsIM, 10 MEHbILeH Mepe 20 BOOPY)KEHHBIX HETOCYapCTBEHHBIX
cyObeKkTOB, BKJIIOYas JIMBHHCKYIO HalMOHaNbHYIO apmuio, Xapakar Taxpup am-Ilawm,
MAJIECTUHCKUI MCIaMCKUI JKHXakd, BEHECY3JIbCKUX BOEHHBIX Ae3epTupos, PIIK, rpymmy
«Mayte», Kaptene HoBoro mokonenuss  Xajaucko, JBWKEHHE — «AJb-Xycu»
u UTWJI'S, nomyunnu ymapHeie W HEyJapHble OecnmIoTHUKHY. BOOpyKeHHBIC IPYIIIBI
UCIIONIB30BAIM  KOMMEPUYECKH JOCTYIHBIE «TOTOBBIE» CHUCTEMbl W  OECIUJIOTHHKH,
npoJiaBaeMble TOCYIapCTBAMK, W pPa3pabaThiBall CBOM COOCTBEHHBIC OECHMIOTHUKH 8.
JlecsiTkM OECIMIIOTHUKOB TakXe OBUTM Pa3BEpPHYTHI HErOCYAAapCTBEHHBIMH CYOBEKTaMH.
Hanpumep, B 2017 rogy B Mocyne, Upak, B TeueHue 24 4acoB «HAXOAWUIOCh HE MEHee
82 OecnmyioTHUKOB BceX (OPM M pa3MEpOB», KOTOPbIE HaHECIM YIapbl MO HPAaKCKUM,
KyPJCKHM, aMEPUKAHCKIM U (paHIiy3ckuM cunam™®. BoopysxeHnsie crubl Xadrapa HaHeCTH
C MpHUMEHCHHEM OeCMUIOTHUKOB Oosnee 600 yaapoB MO IEIIM IPOTHBOIOJIOKHOM
CTOPOHBI?, UTO, KaK YTBEPXKIACTCS, TPUBEIIO K MAaCCOBBIM XXEPTBAM CPEU TPaskIaHCKOTO
HaceJIeHHs, B TOM 4ucie B aBrycre 2019 roma — mo Murpantam, HaXoJIAIIUMCS B LIEHTPE
COZIEpXKaHMUs MMOJ] CTPaKeit?!.

10.  DOkcHopT KOMMEpUYECKHX OECHMJIOTHBIX TEXHOJIOTHH CIIOCOOCTBOBAJ LIMPOKOMY
pacrpoCcTpaHeHUIO OECIUIOTHUKOB M CHIDKCHUIO MX CTOMMOCTH. O)KpaaeTcs, uTo Bce
Oosble cTpaH OyayT pa3padaThiBaTh WK MPHOOPETaTh yaapHbIC OCCIMIOTHUKHA U YTO B
TeueHue Oymmkaimmx 10 netr Ha Oosiee 40 TPOLIEHTOB OCCHIIOTHUKOB OYAET YCTaHOBICHO
BOOpY)XeHHe, mpuueM mnopsaka 90 TpONEeHTOB W3 HHUX COCTABISIIOT OECIHIOTHUKH
kiacca 1122,
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O¢unmansHo OpaHIys HaHecHa CBOi MepBhIi yaap OecuoTHUKOM B tekabpe 2019 roxa B pamkax
akTHBHO# TakTHueckoi momuepxku (http://www.france24.com/en/20191224-france-says-it-carried-
out-first-armed-drone-strike-in-mali). Poccuiickas ®enepaiiust Ipemoa0KUTEN-HO HAHOCKIIA Y 1aphl
o Cupuiickoit Apabckoit PecriyOiiike Bo BpeMst IpoBeeHUs O0EBBIX UCTIBITaHH «OpHOHAY
(https://nationalinterest.org/blog/buzz/russia%E2%80%99s-predator-drone-flew-strikes-syria-93366).
http://imwww.theguardian.com/news/2019/nov/18/killer-drones-how-many-uav-predator-reaper.

CM. TakxKe CeNaHHYIO PaBUTENBECTBOM TYpIUHU BUACO3ANNCH yaapa, HaHeceHHoTo B 2018 roxy:
http://Aww.youtube.com/watch?v=gQRNI6NDmMAQ.
https://twitter.com/NigAirForce/status/958004984343343106. Cm. Taxke BUICO3AMUCH YAAPOB,
CICIIAHHBIC TIPABUTEIILCTBOM HnrepI/m:

http://www.youtube.com/channel/UC2Jf80aJw_wGhAS5SAzP 9iLg/search?3ampoc=drone.
http://www.defensenews.com/air/2015/09/08/pakistan-surprises-many-with-first-use-of-armed-
drone/.
http://www.popularmechanics.com/military/a21197/the-iragi-army-is-flying-chinese-made-Kkiller-
drones/.
http://Awww.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-
capabilities.
http://Awww.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-
capabilities; https://ploughshares.ca/pl_publications/the-use-of-drones-by-nonstate-actors/;
http://saharareporters.com/2018/11/30/%E2%80%98boko-haram-using-drones-mercenaries-against-
nigerian-troops%E2%80%99.
http://Amww.conflictarm.com/dispatches/evolution-of-uavs-employed-by-houthi-forces-in-yemen/.
thebulletin.org/2019/10/the-dark-side-of-our-drone-future/.
http://www.iiss.org/blogs/analysis/2019/11/mide-uavs-in-libyas-civil-war; S/2019/914.
https://news.un.org/en/story/2020/01/1056052.

Ccpuika Ha http://www.sdu.dk/cws/-/media/cws/files/cws_military_drones_in_europe_report.pdf,

p. 52.


http://www.france24.com/en/20191224-france-says-it-carried-out-first-armed-drone-strike-in-mali
http://www.france24.com/en/20191224-france-says-it-carried-out-first-armed-drone-strike-in-mali
https://nationalinterest.org/blog/buzz/russia%E2%80%99s-predator-drone-flew-strikes-syria-93366
http://www.theguardian.com/news/2019/nov/18/killer-drones-how-many-uav-predator-reaper
http://www.youtube.com/watch?v=gQRNI6NDmAQ
https://twitter.com/NigAirForce/status/958004984343343106
http://www.youtube.com/channel/UC2Jf80aJw_wGhA5AzP_9iLg/search?запрос=drone
http://www.defensenews.com/air/2015/09/08/pakistan-surprises-many-with-first-use-of-armed-drone/
http://www.defensenews.com/air/2015/09/08/pakistan-surprises-many-with-first-use-of-armed-drone/
http://www.popularmechanics.com/military/a21197/the-iraqi-army-is-flying-chinese-made-killer-drones/
http://www.popularmechanics.com/military/a21197/the-iraqi-army-is-flying-chinese-made-killer-drones/
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities;%20https:/ploughshares.ca/pl_publications/the-use-of-drones-by-nonstate-actors/;%20http:/saharareporters.com/2018/11/30/%E2%80%98boko-haram-using-drones-mercenaries-against-nigerian-troops%E2%80%99
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities;%20https:/ploughshares.ca/pl_publications/the-use-of-drones-by-nonstate-actors/;%20http:/saharareporters.com/2018/11/30/%E2%80%98boko-haram-using-drones-mercenaries-against-nigerian-troops%E2%80%99
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities;%20https:/ploughshares.ca/pl_publications/the-use-of-drones-by-nonstate-actors/;%20http:/saharareporters.com/2018/11/30/%E2%80%98boko-haram-using-drones-mercenaries-against-nigerian-troops%E2%80%99
http://www.newamerica.org/international-security/reports/world-drones/non-state-actors-with-drone-capabilities;%20https:/ploughshares.ca/pl_publications/the-use-of-drones-by-nonstate-actors/;%20http:/saharareporters.com/2018/11/30/%E2%80%98boko-haram-using-drones-mercenaries-against-nigerian-troops%E2%80%99
http://www.conflictarm.com/dispatches/evolution-of-uavs-employed-by-houthi-forces-in-yemen/
file://///conf-share1/LS/RUS/COMMON/MSWDocs/_3Final/thebulletin.org/2019/10/the-dark-side-of-our-drone-future/
http://www.iiss.org/blogs/analysis/2019/11/mide-uavs-in-libyas-civil-war
https://news.un.org/en/story/2020/01/1056052
http://www.sdu.dk/cws/-/media/cws/files/cws_military_drones_in_europe_report.pdf
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B.

Pacuumpenne Bo3amMo:kHOCTEH, QyHKIMEA 1 popm

11. «Bropas »5spa OecHIJIIOTHHKOB» TaKXe XapaKTepHU3yeTcs IPOTPECCHBHBIMH
W3MEHEHMSMH B CaMOW TEXHOJOrMHM. B Hacrosiiee BpeMs OCCHHIOTHHKH OCTAOTCS
VSI3BUMBIMU IS OOHAPY>KEHUS ¥ TEXHHYECKHUX IIpo0ieM. OHHM, KaK IPaBUIIO, UCTIONB3YIOTCS
B paMKaX «HEIOPOTOCTOSIIETO M HE CONPSDKEHHOI'O C PHUCKOM YYacTHS B KOH(QIIHMKTE
U C LETbI0 CBEJCHHS K MHHHUMYMY KOJHMYECTBA BOCHHOCTYXKAallMX Ha MecTax»?. OmHako
OCCITIIIOTHUKH CTaHOBATCS Bce OoJiee HE3aMETHBIMH, OBICTPBHIME, HEOOJBIIUMH IIO
pa3MepaM, Ooiiee CMEPTOHOCHBIMH M 00Jee JIETKHMH B NCIOJIB30BaHUHM TIPYIIAMH,
HaXOAIIMMHCS 32 THICTYH KHJIOMETPOB OT MeCTa IPUMEHEHU, i IO3TOMY OHH CTAaHOBATCS
OoJiee MPUTOJHBIMH AJIS COBEPIICHUS LIeICHANPABICHHBIX yOMNHCTB Kak BOJM3HU, TaK M Ha
OO0JBIIIOM PACCTOSHHU.

12.  Hampumep, BoeHHBIe OecnmoTHUKH Kiiacca III MmoryT HaxomuThesa B Bo3ayxe Ooree
20 gacos, npoyerats 6oxee 1000 kM co ckopocThio cBeimie 300 KM/9ac ¥ HECTH TSHKETYIO
MOJIC3HYIO HarpysKy, a Takoke MMETh CII0KHOE alllapaTHOe W MporpaMMHoOe obecredeHue,
YTO O3HAYaeT, YTO OHM MOTYT NPHHHMATh OTPOMHBIC OOBEMBI NAHHBIX, JaKe YaCTHBIC
Pas3roBOpEL, epeaaBaeMble yepe3 MOOMIBHBIE TeNe(OHBI M KOMITbIOTEpEI?:. MeHee KpyIHbIe
OCCIMIIOTHUKN C IaNbHOCTBIO JeWcTBUS 100 KM MOTYT IepeMeIlaTbCsi CO CKOPOCTBIO
150-225 xm/gac m HectH 30-KWIOTPaMMOBYIO OOETOJOBKY C OCKOJOYHO-(pyracHOU
B3PBIBHOH CIIOCOOHOCTBIO B BO3AyXe. B TO BpeMs Kak ynpaBiIeHHe OTHIUMH OeCIAIOTHUKAMH
OCYLIECTBIISICTCS C TeaTpa BOCHHBIX NEHCTBHHZ?®, Npyrue ympapJsIOTCS IO CITyTHHKOBOW
CBSI3H B pPeXHME, OJIM3KOM K peajbHOMY BPEMEHH: TpyIa, HaXOIAIascs BOJIM3H 30HBI
BOCHHBIX JACHCTBHIL, OCYIIECTBIISICT KOHTPOJb 3a B3JIETOM M IIOCAJKOW OCCHMIOTHHKA,
a OIepaTophl, PACIIOJIOKCHHBIC 33 THICSYH KHJIOMETPOB OT MECTa NPOBEICHHS Ollepalliy,
YIPABISAIOT OCCIMIOTHUKOM B ITOJIETE U KOHTPOIMPYIOT HAHECCHUE yaapoB?.

IIpo6eMHast T0rUKa pacnpocTpaHeHus 0eCTUIOTHHKOB

13.  Illupokoe pacnpocTpaHeHue OCCITUIIOTHBIX TEXHOJIOTHit o0BsACHsAETCS
MIPUBJICKATCIBHOCTHIO UX UCIIOJIH30BAHUS.

a) D¢ddexkruBHOCTS. BECTMIOTHUKYA OTHOCHTEIBHO [CIICBBI B IPOU3BOCTBE,
JIETKO MOTYT OBITh Pa3BEPHYTHl M OOECMEUYHMBAIOT 3KOHOMMIO YCHJIHMM, a TO O3HAYAET,
YTO BBIOOp B MOJIB3Y IEJICHANPABICHHOTO YOUICTBA SBJIIETCS MEHEE OOPEMEHHUTEIEHBIM C
(bMHAHCOBOI TOYKHU 3pEHUS, UEM TaKHe AlIbTEPHATHBBI, KAK ONpe/IelIeHHE MECTOHAX 0K ICHHS
U 3a/IeprKaHue/apecT IeiH.

b) IlpocTtota  WCHONB30BAHUS.  BECHIMIOTHUKH  SBJIAIOTCS  [OJJIMHHO
«BE3IEXOIHBIMHY CPEICTBAMH, KOTOPBIE MOTYT ObITh PAa3BEPHYTHI B PA3IMYHBIX YCIOBHUIX
JUIsL BBIMOJIHEHUS] PA3IMYHBIX LENeW?’ pasnM4HbIMH CyOBEKTAMH, W OHH MOAAITCS
MOCTOSIHHBIM TEXHOJOTHYECKMM HHHOBALIUAM.

C) BosmoskHOCTE OTpuIanus. [TockonpKy 6eCIMIOTHUKYM MOTYT JIeHiCTBOBATh Ha
0OJIBILIOM PACCTOSIHUM M CKPBITHO, MX UCIIOJIb30BAaHKE JIETKO OTPULATH U TPYIHEE IIPUITUCATH
Komy-n60. Kpome TOro, OECHMIOTHUKH YacTO BBIMISAAT IOXOXKHMH, HUMEIOT CXOXKYIO
KOHCTPYKIIUIO, TANbHOCTh IEHCTBUSA M CMEPTOHOCHYIO CITIOCOOHOCTh. OTHA U Ta Jke MapKa U
OJlHA W Ta X€ MOJENb MOTYT OBITh pa3BEpPHYTHI IOCYJapCTBAMU M HETOCYapCTBECHHBIMH
cyObeKTaMu, ACHCTBYIOIIMMHU B OJTHOM U TOM e reorpapuueckom paioHe.
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Ibid., p. 48.

K ux uncny otHOCsATCS «Prnepy, He umerouii BoopyxeHus «I106ai Xxok», «XepoH» U yAapHbIH
«YuHr ayHr I».

http://drones.cnas.org/reports/a-perspective-on-france/.

Arthur Holland Michel and James Rogers, «Drone warfare: distant targets and remote Killings»,

in The Palgrave Encyclopedia of Global Security Studies, Scott Romaniuk, Manish Thapa and Peter
Marton, eds. (Palgrave Macmillan, 2020).

B nx 4ucio BXOAUT GappakupoBaHHeE WITH «ITOCTOSHHOE HAOMI0ACHHEY, TO3BOJIIIOLICE Y IePIKUBATD
OCCIMIIOTHBIH JIETaTeNbHbIH amnmapar B 0THOM reorpaduueckoM MecTe B TeUeHHe mopsiaka 14 qacos
1 HAaHOCUTD yIaphbl, €CJIU 3TO 6yI[BT COYTCHO HeO6XOZ[I/IMI)IM.
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d) DddexTuBHOCTh. becMIOTHUKHM naloT OecnpeneqeHTHOE aCUMMETPUIHOE
MPEUMYIIECTBO TOMY, KTO €ro HCIOJIb3yeT, oOecrneunBasi MPUYMHEHHE OTPAHHYSHHOTO
yiiep6a, MOMHMO YHHYTOXKCHHsSI HAMEUYCHHON IENM W NPAKTUYECKH HE IMPEICTaBIISs
HHKAKOT0 PHCKa MPSIMOTO yiepba HHUIMHUPYIOIeH yap cropoHe?s.

e) Ipuemnemocts. BeCHHUIOTHBIC TEXHOJOTHH BOCIPUHUMAIOTCS B OCHOBHOM
Kak «OecKpoBHbIE, 0€300JIe3HEHHBIE M HEOIIyTUMbIe»?® U, CIIeA0BATENbHO, KaK TapaHThl
(bomee) «m0OpOIETENEHO» BOWHBI, 00ECTIEINBAst « TEXHIYECKUE BOSMOXKHOCTH ¥ 3THIECKHUN
HMIIEPATHB JJIsl yTPO3bl HACHIINEM U, TIPH HEOOXOIUMOCTH, €T0 PEaIU3alni Ha PACCTOSIHUH,
MPaKTHYECKU TIPH OTCYTCTBUH KepTB» C.

f) [omutryeckne BeITOABI. Kak Tmokasam psg yoapoB OECHIUIOTHHKOB,
CcrocoOHOCTh CTpPaHBl YHHYTOXKATh IMUPOKO H3BECTHHIC IENMM 0e3 JKepTB MOJIHTHYCCKH
BEITOJTHA U HAXOMAIICTOCS y BJIACTH IPABUTEIHCTBA, JAXKE €CIH IeJIb BOCHHOW MOOEIBI
MOJKET U He JJOCTUTAThCS B JOITOCPOTHON MEPCIEKTHBE.

14. OpmHaKo 3TH OCOOCHHOCTH B OTACIBHBIX CIy4YasX W B I[EJIOM BBI3BIBAIOT TPEBOXKHBIE
BOIMPOCHI HPABCTBEHHOTO ¥ TIPABO3AIIUTHOTO CBOWCTBA U, YTO HE MEHEE BAXKHO, IOPOXKAAIOT
OTacHbIE MH(]EIL.

Mu¢ 0 BLICOKOTOYHOM yaape

15.  BocHHBIC YHHOBHUKH H JPYTHE JIMIA YTBEPKIAIOT, YTO OSCIMIOTHHKU MO3BOLIFOT
HAHOCHUTH HanbO0JIee TOUHBIE YAAPHI; 4TO BO3MOKHOCTH OECIIIIIOTHUKOB IO OCYILIECTBICHHIO
MOCTOSIHHOTO HAOJIOCHNs Jal0T SBHBIC BOCHHBIC MPEHMYIIECTBA; 4TO 0O0Jee BBICOKHI
9KCIUTyaTalHOHHBIM pecypc GECIMIOTHIKOB IO3BOJISIET OOCSCIICUUTh IETANBHY0 Pa3BEIKy
Ha MECTax; U 3Ta MOBBILICHHAS TOYHOCTh NMPUBOJHUT K TOPa3g0 MEHbBIIEMY KOJIHYCCTBY
COITyTCTBYIOIIHUX JKepTB. HO HE BCe 3TH YTBEPIKICHHS [IOATBEPIKAAIOTCS JOKA3aTeIbCTBAMH.
B pesymbrare ynapoB OeCHIIOTHHKOB MOrHOaeT ropasmo Oojblne JOfei, deM ObLIo
npu3HaHo®!.

16.  COop pa3BenpIBaTEIBHBIX JAHHBIX U CIOXHAS KOOPAWHAINSA, KOTOPYIO HEOOX0IUMO
MOJ/ICPKUBATh MEXLy TPYIIAMH, YIPEKIACHUIMH M CTPaHaMH, paclpocTpaHeHHEe KOMaH/ ¢
UCTIONIb30BAaHMEM BH3YAJIBbHBIX HHCTPYMEHTOB M Jpyrue (DaKkTOphl IOBBIIIAIOT PHUCK
HETOYHOTO NPUMEHEHUs OECITMIIOTHUKOB, €CIM He (PaKTHUECKOTO 3JIOYIOTPEOJICHHST NMH.
Ha mpakTike BepOSTHOCTh YEIOBEYECKOM OMIMOKM M, CIEI0BaTebHO, Iepefadn
OCCIUIOTHUKY HEBEPHBIX KOMaH/ HAMHOTO BBILIE, YeM 3TO OOBIYHO NPH3HACTCS Z,

17. Ilpm HaHeceHMM yJHApOB IO KOHKPETHBIM JHLAM® MM IpEAIoNaracMbiM
TeppopHcTamM® cepbe3Has NMpoOiIeMa CyLNIeCTBYeT Ha MOMEHT BbISABJICHHsS Lelied. XOTs
HaHECCHUE YJapoOB 0 KOHKPETHBIM JIMIIAM MOXKET OCHOBBIBATHCS Ha Pa3BEIbIBATEIILHBIX
JIaHHBIX, COOPaHHBIX Pa3IMYHBIMHU TOCYIAPCTBEHHBIMU OpraHaMU B OTHOLICHUH 3THX JIMII,
HaHECEHUE y/apoB IO MPEATOIaraéMbIM TEPPOPHUCTAM, CONPSDKEHHOE CO 3HAYMTEIHLHBIMU
npoOiieMaMy, OCHOBAaHO Ha ONPENEIICHHN XapaKTEPHCTHK, CBSI3aHHBIX C TEppOpHUCTaMU
(HanpuMep, U3roToBIeHNe OOMO WM HOIICHHE OpPY’KHS), & TAKXKE Ha TAKMX METaJaHHbIX,

GE.20-10777

28
29
30

31

32
33

34

Arthur Holland Michel and James Rogers, «Drone warfare: distant targets and remote killings».
www.mitpressjournals.org/doi/full/10.1162/ISEC_a_00257#fn28.

James Der Derian, Virtuous War: Mapping the Military-Industrial-Media-Entertainment-Network,
2nd ed. (Routledge, 2009), pp. 241-244.

HOIIC‘ICT YHCIa MOTHOMINX WK COIIYTCTBYIOIIHUX JKEPTB CPEAU I'PAKIAHCKOI'O HACCIICHUA MOKET
npeamnoaaratb, YT0O HAMEYECHHBIC LICJIU OBLIH JIMIIEHBI )KM3HHU Ha 3aKOHHBIX OCHOBAHHUAX. DTO HE Tak,
KaK I0Ka3aHO HIKe. TeM He MeHee OCHOBHOE BHHMAaHHE 3]eCh yAelseTcs yOuicTBam Tex,

KTO HE OBLI LIENBI0 yAapoB OECIIUIOTHUKOB.

Hurepsoio ¢ Jloypencom Jlbtoncom u Jlxeitmcom Pomkepcom, mapt 2020 roza.

YTBep)KIIaeTCSI, YTO LEJIbIO TAKKE CTAHOBATCA PAAOBBIC 6017111];1, KOTOPBIC HE UTPAIOT HHUKaKOM
pyxoBosmei pomm. UaTepseio ¢ Kammnoit Monnabe u Anutu ['ynira, mapt 2020 rona.

Kevin Jon Heller, «*“One hell of a killing machine”: signature strikes and international law4, Journal
of International Criminal Justice, vol. 11, No. 1 (March 2013), pp. 89-119. ABTop mnpHiIesn K BEIBOIY,
YTO 3HAYUTCIIBHOC YHCJI0O HAHECCCHHBIX COBHI/IHGHHBIMI/I [Iratamu yAapoB 110 npeAnojaaracMbiM
TEPPOPUCTAM SIBIIINCH HAPYILIEHUEM MEXIYHApOAHOTO I'YMaHUTAPHOIO IIPaBa.


http://www.mitpressjournals.org/doi/full/10.1162/ISEC_a_00257#fn28
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Kak moJ 1 Bo3pact®. Oba Buga yaapOB HAHOCSTCS MCXOMS W3 CBEIACHMIA, MOTYYCHHBIX OT
3a9acTyl0 CIIOKHBIX ceTeli WH(POPMATOpOB W aHAIMTUKOB W WHQPOpPMAaIWH, OOBIYHO
SIBIISTFOIICHCS 3aITyTAHHOM U CTIeKyIATHBHON. OINOKH TIPH 3TOM HEM30EKHEI.

18. Kpome Toro, maxe xornma OeCHIIOTHHK (B KOHEYHOM HTOTE) HAHOCHUT TOYHBIA U
«YCTICIIHBI» YIap M0 HAMEYCHHOH LIeNH, UMEIOIIHUECs TaHHBbIE CBHICTENLCTBYIOT O TOM,
YTO 3a4acTyl0 MOruOaeT ropasno OOoMblle JIOJeH, MHOTIA M3-32 MHOTOKPATHBIX YAapOB.
OTH TOTepH BIOJHE MOTYT ObITh MNPUPABHEHBI K HAPYIICHUSIM MEKIYyHAPOIHOTO
TYMaHUTapHOTO [paBa W/Wid rmpasa npas denoBeka’. ['ubenb rpaIaHCKUX JIUIL U OTIepaIin
OECMMUIOTHUKOB TAK)KE MPUBOMAAT K HETAaTUBHOM PEaKIMK CO CTOPOHBI MECTHOTO HACEIICHUS,
emre OOJbIIE CHIXKAS €ro TOTOBHOCTh IPEAOCTABISAITh pa3BebIBATCIbHBIC JaHHBIC WU
BBI3bIBAsI HEJJOBOJIBCTBO, KOTOPOE MOXKET MMOIUTHIBATH AaTbHEHIINI KOHPIUKTS .

19.  Hmxe npHBOAATCS NPUMEPHI XKEPTB CPEIH IPAKTAHCKOTO HACEICHHS B PE3yJIbTare
yaapoB OCCIMIOTHUKOB:

a) aHaM3 3aCEKPEUYCHHBIX MaHHBIX 00 yaapax OecrmioTHHKOB COeITMHEHHBIX
IratoB Amepukun 1o Adranucrany B 2010-2011 romax mokasplBaeT, YTO yIapbl
OecmunoTHUKOB B 10 pa3 yamie NpUBOIAT K JKEPTBaM CpelH TPaKTaHCKOTO HaceJeHHS,
4yeM 0OBbIYHBIC yIaphl ¢ BO3ayxa’s;

b) UCCIIEIOBaHMsl, IPOBEACHHBIE B Hemene B 2009-2014 rojiax, IOKa3bIBaIoT,
yTo Oonee 80 MPOLIEHTOB BCEX CITyYaeB THOEIH IPakJaHCKUX JIUII IPOH30IILTH B PE3yJIbTaTe
npuMeHeHus: 0ecuIoTHUKOB®. DTH JaHHBIE TaKKe CBHICTEIBCTBYIOT O UYEIOBEYECKUX
JKEpTBaX, CBSA3aHHBIX C HEBEPHBIMH pa3BelnaHHBIMH. Hampumep, 17 MyX4uH B Nemene
HEOJHOKPATHO CTAHOBHJINICH MHIICHBIO IS YAApPOB; B PE3yNbTaTe dTHUX yAapOB MOTHOIH
erre 273 4enoBeka 1 Ha X JIOJIIO PHUILIOCH TIOYTH ITOJIOBHHA BCEX MOATBEPIKICHHBIX )KEPTB
cpemu TpaxkmaHckoro HaceneHUS u 100 mMPOIIEHTOB BCceX 3aperHCTPHPOBAHHBIX CIydacB
rubenu nereit’’;

C) B [lakucrane B 2015 roxy B pe3ysibTaTe HETOUYHBIX YJApOB, HAINPAaBJICHHBIX
mpotuB 24 demoBek, morubiam 874 napyrmx demoBeka, B ToM umcie 142 peOeHka,
YTO COCTABISIET 35 MPOLEHTOB BCEX MOATBEP)KIACHHBIX TPAXKIAHCKUX KEPTB B PE3ysbTaTe
yIapoB C IPUMEHEHUEM MAaKHCTaHCKUX OeCIMIOTHUKOBY,

d) ¢ 2017 roma yBETMYUIOCH YUCIIO JKEPTB CPEIH TPaXKTaHCKOTO HACEIICHUS B
LeHTpanbHOl uacTH Memena, Ha rore Comanu u B Cupuiickoii Apabekoii Pecry6imke??,
B TOM umcie B Mocyie (mpeanoioxutenpio 200 rpakaaHckux auir), Anenmo (Meders)*
u Pakke (mkona). Kak yTBepxaaercs, yaapbl OKa3aliuch OMHOOYHBIMU B AdraHucrane,
a B CoMau OHH, 10 COOOIIEHHSIM, IPUBEIH K YBEIUYECHHIO YUCIIA KEePTBS.

20. T'paxkpmanckuii ymep0, IpUUMHSACMBINH yaapamMu OOCBBIX OCCIHMIOTHHKOB, MaJCKO
BBIXOJIUT 332 PaMKH YOWHCTB, IMOCKOJBKY B pe3ysibTaTe TAaKUX yIapoB ropasio Ooibpliee
YHUCNO JIIOJed TONy4msid paHeHus*s. XoTs mocieACTBUS NMPUMEHEHHs KakK OOEBBIX,
TaKk ¥ HeOOEBBIX OCCIUIIOTHUKOB eIe MPEJCTOUT CUCTEMAaTHYECKH H3y4aTh, UMEIOIIHECS

35
36
37
38

39
40

41

42

43

44

45

46

https://wilpf.org.uk/wp-content/uploads/2014/12/sex-and-drone-strikes.pdf.
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf.

Nurepsrto ¢ Kamunoi Monunabe u Anutu ['ynita, mapt 2020 rozaa.

Hntepssto ¢ Jloyperncom JIstonucom, mapt 2020 roga, kotopsliit orMeTui, uro CoenunenHsle HITaTs
MIPUHSIIA MEPBI 110 N3y4YeHHI0 (paKTOpOB pUCKa B Ipoliecce IpodheCcCHOHATBLHON TTOAT0TOBKH

1 pabotel. OH cipocuit: «C Kakoro poja nmpodieMaMi MBI CTOJIKHEMCS M KaK J0JITO OHH OyayT
MIPOAOJLKATHCA ST APYTUX BOCHHBIX, KOTOPBIC ceifigac an/I06peTa10T OECIUIIOTHUKH?) .
http://iwww.cna.org/cna_files/pdf/COP-2014-U-008746-Final.pdf, p. 32.
https://reprieve.org/wp-content/uploads/2014_11 24 _PUB-You-Never-Die-Twice-Multiple-Kills-in-
the-US-Drone-Program-1.pdf.

Ibid.

https://airwars.org/news-and-investigations/shadow-american-war-syria/.
https://airwars.org/news-and-investigations/unilateral-strike/.
http://Awww.amnesty.org/en/latest/news/2019/09/afghanistan-shocking-disregard-for-civilians-as-us-
drone-strike-adds-to-death-toll/.
http://www.amnesty.org/en/latest/news/2019/09/us-military-shows-appalling-disregard-for-civilians-
killed-in-somalia-air-strike/.

http://www.christopherjferguson.com/Drones.pdf.
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http://www.amnesty.org/en/latest/news/2019/09/afghanistan-shocking-disregard-for-civilians-as-us-drone-strike-adds-to-death-toll/
http://www.amnesty.org/en/latest/news/2019/09/afghanistan-shocking-disregard-for-civilians-as-us-drone-strike-adds-to-death-toll/
http://www.amnesty.org/en/latest/news/2019/09/us-military-shows-appalling-disregard-for-civilians-killed-in-somalia-air-strike/
http://www.amnesty.org/en/latest/news/2019/09/us-military-shows-appalling-disregard-for-civilians-killed-in-somalia-air-strike/
http://www.christopherjferguson.com/Drones.pdf
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JaHHBIE CBHMIETEILCTBYIOT O TOM, YTO HACEJIE€HHWE, >KHUBYIIEE I0J «IIOCTOSHHBIM
MPUCTAILHBIM HAaOIIOAEHHEM M NIYMOM OECITUIOTHHKOB, CTAIKHUBAETCS C OOLIEH yrpo30i 1
TIOBCEIHEBHBIM Teppopom»?’. HampsbkeHre, BBI3BAHHOE TOCTOSHHBIM OKHIAHHEM aTaKu
GecmuOTHAKA*,  HAHOCHT  3HAYMTENBHBIM  TCHXOJOTHUYECKHI  ymepO,  BKIFOUas
MOCTTPAaBMAaTHYECKOE  CTPECCOBOE  PacCTPOMCTBOY,  HapymiaeT  MOBCEIHCBHYIO
JeATEeNbHOCTE® ¥ CO37ae€T B 3HAYMTENBHOM CTENEHH HEYyYUTHIBAEMOE COMHAIBHO-
HKOHOMHUYECKOE OpeMst, 0COOCHHO IS JKSHII[HHOL,

21. B BOOpYXCHHBIX KOH(QIMKTAaX YHCIO XEPTB CPEON TPaKJaHCKOTO HaCEICHHS
COKpaTHIIIOCh OJaromaps 6oiee TeCHOW KOOPAMHALINY, VITyUIICHHIO aHaJIi3a JaHHBIX, OoJiee
3¢ (GEeKTHBHON TOATOTOBKE OINEPAaTOPOB OECIMIOTHHKOB W CHCTEMAaTHYECKON OIEHKE
yAapoB®2. B COOTBETCTBHH CO CTpAaTErHell ¥ KOHIICTIIMEH 3aIlUThl MPAXKIaHCKOTO HACEICHHS
Opraam3anuu CeBepoaTinanTideckoro jgoroBopa 2018 roma, Hampumep, ObUTH CO3aHBI
BOCHHO-TPA)XJIAHCKHE KOOPAWHALMOHHBIE TPYMIBl, OTBEYAIOIINE 3a PETHCTPAlUI0 U
paccienoBaHue OOBHHEHUH. Y CHIINSA 110 YMEHBIICHHUIO yIiepOa, HAHOCHMOTO TPaKIAHCKOMY
HACEJICHHIO, BKJIIOYAIOT 3aIIUTY TPaXKJAHCKOTO HACEJICHNUS HA BCEX 3Talax IUNIaHWPOBAHUS U
NIPUMEHEHNUST BOCHHON cuibl. HemocTaTKkoB B NpOBENEHUHM ONEpalMil TakKe MOMOraeT
n30eraTh CHCTEMAaTHYECKHI 0030p HHIMICHTOB, IPUBEAIINX K 'HOEIN rPaskAaHCKUX JIHI™,
CrnennanbHbIA JOKJIAAINK HACTOSTEIHHO NMPHU3BIBAET K NMPHHATHIO MEP, KOTOPHIE TOIKHBI
BKJIIOYATh THIATEIEHOE PAacCiIeA0BaHHE BO3MOXKHBIX HapyLICHHH MEKIyHapOIHOTO IpaBa®,

OTcyTCTBI/Ie TPAHCMAPECHTHOCTA M MOAOTYECTHOCTH

22. Hwmerommecs NOaHHBIEC, MOATBEP)KOAIOIINAE BBIBOABI Mpensiaymiero CrienuansHOTO
JOKITauUKa®, MO-MpeKHEMY CBHUACTEIBCTBYIOT O TOM, YTO OINEPAIMU C HCIOJIb30BAHUEM
OCCIMIIOTHUKOB TaKXKe XapaKTePU3YIOTCS HAPYIICHUSIMH MEKIYHAPOIHOTO 00s3aTeIhCTBA
MPOBOAUTh PACCICIOBAHUA®® © B COOTBETCTBYIOLIMX CIIydasX HaKa3bplBaTh JIUI,
OTBETCTBCHHBIX 3a HApPYHNICHHS MEXAYHAPOJHOTO TYMaHHWTAapHOTO TIpaBa WA
MEXAYHApOJHOrO TpaBa MpaB dyeinoBeka. CBENCHUS MPAKTUYECKU HE Pas3rIIallaroTcs®’,
MTOCKOJIBKY JaHHBIC O IeNICHANPABICHHBI YOMICTBAX C HCIIOIB30BAHWEM OCCHHMIIOTHHKOB
3aCeKpeUeHbl, H 3TO PaCIpPOCTPAHsICTCS U Ha paccieIOBaHNE CITydyacB CMEPTH TPAKIAHCKUX
JINIL.

23.  bes mpoBeneHns OIIEHOK HAa MECTaX II0CIIe HAHECEHHS YAapOB BIACTH JUIS BBIIBICHUS
KEPTB CPeIH TPAXKIAHCKOTO HACEIICHUs MCIIOIb3YIOT BUICON300pakeHNS, OITyUeHHBIE JI0
U TIOCJIe HAHECCHHUS yJ1apoB, B PE3yJIbTaTe Yero MOTEHINAIBHO 3HAUYUTENIFHOE YUCIIO KEPTB
Cpear TPaXIAHCKOTO HACEJIEHMs, BKIFOUYast TeX, KTO ObUI OIIMOOYHO OTHECEH K KaTerOpHH
«BparoBy, OCTaeTCsl HEBBISBIEHHBIM. VccnenoBanus nokasanu, 4ro B Mpake u Cupuiickoit
Apabckoif  PecnyOnmke, 1O IepBOHadaJIBHBIM  OIEHKAM  BOEHHBIX, HE OBUIO
3apErUCTPUPOBAHO 57 TPOLEHTOB kepTB . XOTSA IrpaKIaHCKHE JHIA JOJDKHBI UrpaTh
LHEHTPAIBHYIO POJIb B MEXaHM3MaxX OTYETHOCTH M TPHUBJICYEHHS K OTBETCTBEHHOCTH,
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loannis Kalpouzos, «Armed droney, in International Law’s Objects, Jessie Hohmann and Daniel
Joyce, eds. (Oxford University Press, 2018).
www-cdn.law.stanford.edu/wp-content/uploads/2015/07/Stanford-NY U-Living-Under-Drones.pdf;
www.christopherjferguson.com/Drones.pdf.

http://www.christopherjferguson.com/Drones.pdf.
http://www.files.ethz.ch/isn/196761/Drone%20Chic%20Briefing%20April%202016.pdf;
http://www.theatlantic.com/international/archive/2013/04/living-in-terror-under-a-drone-filled-sky-in-
yemen/275373.

Caroline Kennedy-Pipe, Gordon Clubb and Simon Mabon, eds., Terrorism and Political Violence
(Sage Publications, 2016).
https://acav.org.uk/2020/protecting-medical-care-in-conflict-a-solvable-problem/.
http://www.cna.org/cna_files/pdf/COP-2014-U-008746-Final.pdf.
http://www.geneva-academy.ch/joomlatools-files/docman-files/Guidelines%200n%20Investigating
%20Violations%200f%20IHL.pdf.

A/68/382 u Corr. 1.

Adpuxanckas komuccns mpocwiia Hurep Hagath COOCTBEHHOE pacciieIoBaHKE yIapoB
6ecrimnotHrkoB Opannnu u CoequHeHHbIX [1ITaTOB AMEPHKH 11O €ro TePPUTOPUH.
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf.
Hurepsoio ¢ Jloypencom Jlstoncom, mapt 2020 roaa.
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K COKaJICHUIO, KaK MPEICTaBISCTCS, OTCYTCTBYET MEXAaHU3M IIOJydeHHUs] MH(POPMALMH OT
ceMei, MOCTPaiaBIIuX OT yIapoB OecIMIOTHUKOB. TeM He MeHee, TpakJaHCKOe 00IIECTBO
U CpeACcTBa MaccoBOHM MH(OpManny JOKa3ald CBOIO HEOIEHHMYIO POJIb, B TOM YHCIIE JUIS
BOCHHBIX BJIACTEH, B 0OCCIICUCHUH TOYHBIX MOJICUETOB YHCIIA JKEPTB CPEAN TPAKTAHCKOTO
HACEJIEHMs, YTO TAKKe KpaiHe BaKHO JUIS MOyIEHH 00Jee MOTHON KapTHHBI MTOCIEACTBHN
onepanuid®®. OgHAKO B KOHEYHOM CYETe OTCYTCTBHE TPAHCIAPEHTHOCTH M ITOJOTYETHOCTH B
OTHOIIEHNH MacmTaboB OMEPALUH C MCIOIb30BAHUEM YAAPHBIX OCCIMIOTHUKOB M YHCIA
CBSI3aHHBIX C HHMH JKEPTB CpPEIM TPaKAAHCKOTO HACENICHHS SBISIETCS PE3yJIbTaTOM
roCyapCTBEHHOM IOJIMTHKU M IIPOOEIIOB B 3aKOHOAATENbCTBE®,

24,  becnHMIOTHHKH BXOAAT B cdepy, HaXOIAIIyIOCS Ha IIEPECEYCHHH HECKOIBKUX
PEeXKHUMOB Han3opa, HO, Oyoydd CpencTBAMU Pa3BEIKH, OHH TEM HJIM HHBIM 00pa3oM He
NOANIAJAI0T HU ITOJ] OJMH U3 HUX. [Ipy He3HAYMTEIHPHOM WITH TIOJTHOM OTCYTCTBHHU PHUCKA VIS
TeX, KTO KOHTPOJUPYET OSCHMIOTHHKH WIHM YIPABISeT UMH, BKIIOYas UX IOPUIMYECKYIO
OTBETCTBEHHOCTH, «OOBIYHBIC Oaphepbl Ha MyTH NMPUHATHS PEIICHUH O MPUMEHEHHU CHIIBI
CTQHOBSITCS Pa3MBITHIMU... IIOTOMY YTO OHHM HE IPHUBICKAIOT “TOr0 OOIIECTBEHHOTO
BHHUMAaHHSA, KOTOPOE BBI3BIBACT Pa3BePTHIBAHNE BOWCK », KaK 3To mpu3Hai B Mae 2013 roma
torpamHnii npesunent CIHIA Bapak O6ama’l. B menoM Ha HalMOHAIBHOM YpPOBHE,
KaK TNpeICTaBIsIeTCs, CYLIECTBYET MHOIO JIa3eeK, MO3BOJLIIOIINX H30ekKaTh NPOBEPKH,
0COOCHHO IMOCKOJIBKY 3TOT BOIIPOC MOXKET OTHOCUTBCS K KOMIIETSHIIMH MHOTUX YUPEKICHUH
U, B TO K€ BpeMs, He BXOIUTH B Chepy OTBETCTBEHHOCTH HH OZHOTO U3 HUX 2,

25. Jlump B HEMHOTHMX CTpaHax WCIIOJIb30BaHHE OCCHMJIOTHUKOB  ITOAJEKHT
napJaMeHTCKOMY Hazizopy. Kak nmpaBnito, cMepTOHOCHOE MpUMEHEHNE KaKOH-JIN00 CTpaHon
OCCIUIIOTHUKOB HE MOJICKUT MPEABAPUTEILHOMY YTBEPXKACHHIO TapiIaMeHTOM®, XoTs B
COOTBETCTBHHM C JOKTPHHON IEPBOTO yaapa WX NPHUMEHCHHE MOXET CIPOBOIMPOBATH
MEXITyHapOIHBIN BOOPYKCHHBINH KOH(IIHUKT.

26.  Vcmonp3oBaHWe OCCIMJIOTHHKOB B LEJNAX 3KCTEPPUTOPHAIBHOTO YHHUTOKCHUS
BBI3BIBAET BOIIPOCHI MOPAJIH, IOPHCAMKIMK M OTBETCTBEHHOCTH. UTO KacaeTcsl IepBOTo,
t0 MexnayHapoausiii Cyn% m EBpomeiickuii cynq mo mpaBam 4venoBekas, B uacTHOCTH,
YCTaHOBHJIH, YTO JOTOBOPHBIE 0053aTEIbCTBA B 00JIACTH MpaB YEJIOBEKAa MOTYT B PUHIIUIIE
NPUMEHATHCS K IOBEACHHIO TOCYAApCTBA 3a MpeAesiaMu ero teppuropun®. Komwmrer mo
IIpaBaM 4YeJI0BEKa YCTAaHOBIII, YTO FOCYAapCTBO-YYaCTHUK 0053aHO YBaXKaTh M 00ecrieunBaTh
IpaBO HAa JKW3Hb BCEX JIMI, Yb€ MPABO Ha JKU3Hb HEIOCPEACTBEHHO MW pa3yMHO
npencKa3yeMbIM 00pa3oM 3aTparkMBaeTCsl €ro BOCHHOW WIIM MHOH JNesTelbHOCTBI® . DTOT
CICHapUi NPUMEHUM K YyJapaM OECIMIOTHMKOB W HX UEIsM, KOTOpBIE CIIAyeT
paccMarpuBaTh Kak IIOJNaJarolIUe I0J] IOPUCIUKIMIO TOCYJapCcTBa, HCIOJB3YIOLIET0
OECIMIIOTHUKH.

59 https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf.

60 Cm., manpumep,URL: http://www.whitehouse.gov/presidential-actions/executive-order-revocation-
reporting-requirement.

61 Michael C. Horowitz, Sarah E. Kreps and Matthew Fuhrmann, «Separating fact from fiction in the
debate over drone proliferation», International Security, vol. 41, No. 2 (Fall 2016);
http://www.usnews.com/news/articles/2013/05/23/obama-administration-saw-drone-strikes-as-cure-
all-for-terrorism.

62 http://www.opensocietyfoundations.org/publications/armed-drones-in-europe; Jameel Jaffer,

The Drone Memos: Targeted Killing, Secrecy, and the Law (The New Press, 2015); uarepssio

¢ Amutu I'ynroit u Kammnoit Monmuabe, mapt 2020 rona.

Yray6neHHsli aHanu3 cutyanuu B EBpore, Cm. URL:

http://www.opensocietyfoundations.org/publications/armed-drones in europe.

64 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 136, at para. 109.

85 Al-Skeini and others v. the United Kingdom, application No. 55721/07, Grand Chamber judgment

of 7 July 2011, paras. 106-186; Loizidou v. Turkey, application No. 15318/89, judgment of 23 March
1995; llascu v. Moldova and Russia, application No. 48787/99, judgment of 8 July 2004, para. 392;
Al-Jedda v. the United Kingdom, application No. 27021/08, Grand Chamber judgment of 7 July 2011.
6 A/68/382 u Corr.1, 1. 45.
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27. Opnako cymeOHas NpPaKkTHKA I[I0Ka HE COBMAgaeT C O3TAMH HOPMATHBHBIMH
aprymenTaMu. J[o HacTosIero BpeMEHH CYIBI OTKa3bIBAJNCH OCYIICCTBIATH HAI30p 3a
HCTIOIB30BaHUEM OeCIMIIOTHHKOB TUTS SKCTEPPUTOPHAITEHOTO COBEpIICHUS
LIeJICHANPABICHHBIX YOHMICTB, yTBEp)KHas, YTO TaKHE BOIPOCHI HOCSAT IOIUTHYCCKHH
XapakTep WIN OTHOCSATCA K MEXKIOCyNapCTBEHHBIM OTHOIICHHSAM W MOSTOMY HE ITOAJIEKAT
paccMoTpeHuIo B cyieOHoM nopsake®®. Bonwuromuii 0Tka3 B CyAeOHOW 3alllUTe B CBSI3H C
SKCTEPPUTOPHAIHHBIM MPUMEHEHHEM CMEPTOHOCHOW CHIIBI HECOBMECTHM C IPHU3HAHHBIMH
MIPUHITUIIAMHA MEXIyHAapOIHOTO IIpaBa, JOTOBOpAaMH, KOHBEHIWSIMH H IIPOTOKOJAMH H
HapyIIaeT MpaBo Ha )KU3Hb U MPABO Ha CPEICTBA MPABOBO 3AIIUTHI.

28. CyIecTBYIOT 3acIyKHBAIOIINe BHUMAHUS M HENAaBHUE WCKIIOYCHHS W3 3TOTO
MIOJIOXKEHHS €], KOTOPBIE MOTYT CTaTh IPEIBECTHUKOM 00Jiee CHIbHON IPaBOBON peaKkIuu
Ha HCIIONb30BaHWE OCCHIJIOTHUKOB Ui HaHECEHWs ynapoB. [lepeloMHBIM MOMEHTOM
SIBIISICTCA pelleHne BrIciiero agMuHUCTpaTHBHOTO cyla PeifHa-Bectdammm o mpaBoBoi
OTBETCTBEHHOCTH ['epMaHUM Kak CTpaHbl, NMpuHUMalomel y ceds OecrmmotHuku CIIIA,
Oazmpyrommecss Ha aBuabaze PammraitH. Kak ¥ Ha MOMEHT MOATOTOBKH HACTOSIIETO
JOKITana, MOCIHECICTBHS JTOTO PEHNICHUs C TOYKH 3PEHMS CO3JaHUs IpeLeIeHTa
HEONPEICJICHHBI, OHAKO U3JI0’KCHHBIC B HEM BBIBO/IB IMCIOT Ba)KHEHIIIEe 3HAUCHHE!

a) I'epmanns oOnamaeT IOPUCAWKINCH B OTHOIICHWH yIAapOB OCCIHMIOTHHKOB,
HaHocuMbIX CoenunHeHHbIMHU LlITaTaMu AMepHUKH, B CUITY OKa3bIBa€MOH €10 OMOIIY U TOH
LEHTPAIFHON POIIH, KOTOPYIO OHA UTpaeT B HaHOCcHMBIX CoenmaeHHBIME [lITaTamu ynapax.
WupiMu cioBamu, ['epmanms 00s3aHa 3aIMUINATh MPaBO Ha JKU3HB TEX, MPOTHUB KOTO ITH
yAapsl HaIlpaBJICHEI,

b) MEKAyHApPOJHOE MpaBO HE IPEIyCMaTpUBAaeT HUKAKMX OCHOBaHWH IS
TIPEBEHTUBHOM CaMOOOOPOHHI;

c) I'epmannn cnexyer mpuiarate Oojiee aKTHBHBIC YCHIMS UL 00€CHEUCHUS
coOJIIOIeHN HOPM MEXIyHapOJHOTO TIpaBa B XOJ€ BOCHHBIX omepanuii CoelnHEeHHbBIX
[ITaToB, MPOBOANMBIX C UCIIONIF30BaHUEM TeppuTopun I 'epmanun (aBmaba3a Pammiraiin);

d) SaBepeHI/Iﬁ COGZ[I/IHGHHLIX IIITaTOB OTHOCHTENHHO 3aKOHHOCTH JACATCIBbHOCTH,
OCYH.[GCTBJI?[GMOﬁ C HCIIOJIh30BaHHEM aBHAa0a3bl PaMmTaﬁH, HCIO0CTAaTOYHO,

e) okasaHue cojercTBus B Hanecenun CoenuHennbiMH lllTaTaMy HE3aKOHHBIX
YIapoB SIBIISICTCS BOIIPOCOM IIpaBa, a HE MOJUTUKH, M TIOATOMY HE MOXKET OBITh OIpPaBlIaHO
TOJILKO BHEITHEH MOJIMTUKOM.

29. 3aH.[I/ITa JKHU3HU J'IIO,I[CI7[ — BbICHIAs OTBETCTBEHHOCTDb I'OCYAapCTBA — JIC)KUT B OCHOBC
IMOJTHOMOYHIA rocyaapcrsa 1o NpuMEHCHUIO CUJIBI. VaursiBast CCPBE3HOCTL 3TUX AKTOB U UX
OCJICACTBUA, HCO6XO,I[I/IMO CO31aThb Sq)(bGKTI/IBHLIC MapJIaMCHTCKUE U CyZ[66HLIC MEXAaHHU3MBI
1 OCYHICCTBJICHUA  HAA30pa, PACCMOTPCHUA W/WIn YTBCPKACHUA NPHUMCHCHU
rocy1apCcTBOM CMepTOHOCHOﬁ CHJIbI KaK BHYTPU CTpPAHBI, TAK U 3a €€ IIPEJACIaMU U 1aTh 3TUM
MCEXaHU3MaM BO3MOKHOCTb HUATH B HOI'y € TEXHHYCCKUM IIPOTPECCOM H PA3BUTHEM
BOOpy)KeHPIfI. HMeIOH.II/IGCiI OCHOBAaHUA MJId TAaKOr'0 HaA30pa U €ro MacITabbl JOJIDKHBI
COOTBETCTBYHOIIUM O6p2130M MCHATBLCA, B TOM YHUCJIC B TCX ClIy4dasX, KOrla rpaHb MCKIY
00€eBBIMH ¥ HEOOEBBIMHU ornepaursaMu pa3MblTa.

HesenanpapB/ieHHbIE YOUIICTBA ¢ HCIOJIb30BAHHEM
0eCNMUIIOTHMKOB U MEK/AYHAPOIHOE IIPaBO

30. Kak ykaseBan npenpiaymmit CrienuanbHblil TOKIaA4uK®, muist Toro 4toObl ymap
OecniiIOTHUKa OBLT ITPaBOMEPHBIM, OH JIOJDKEH OTBEYaTh INPABOBHIM TPEOOBAHUSIM BCEX
NPUMEHUMBIX  MEXIYyHapOJIHO-TIPABOBBIX  PEXHMMOB:  IIpaBa,  PETYJIUPYIOLIETO
MEXrocysnapcTBeHHoe mnpuMmeHenue cumibl  (jus ad  bellum), MexmyHapomHOTO
T'YMaHUTapHOTO 1IpaBa ¥ MEXXAYHApOIHOTO MPaBa IpaB YeIoBeKa.
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Cwm., manpumep, United Kingdom Court of Appeal, Noor Khan v. the Secretary of State for Foreign
and Commonwealth Affairs, judgment of 20 January 2014.
A/68/382 u Corr.1.
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31. Camo mo cebe, jus ad bellum He sBIAETCA MOCTATOYHBIM OCHOBAHUEM IS
SKCTEPPUTOPHATBHOTO TPHMEHEHUs Cwibl. B To Bpems kak jus ad bellum sBmsercs
BOIIPOCOM, PEIIAEMBIM MEXIy TOCYJapCTBaMH B COOTBETCTBUH C YcTaBoM OpraHm3aun
OO0bennuHeHHBIX Hammii, apyrme oO0s3aTenbCcTBa BO3NMAraloTcs Ha (U3UUECKUX UL
CoOTBETCTBEHHO, Nake 3aKOHHOCTh yaapa B COOTBETCTBHH co craTheid 51 YcraBa He
HCKJIIOYAET €ro MPOTHBOIPABHOCTH COTJIACHO MEXIYyHapOJHOMY T'yMaHWTapHOMY HpaBy
WK TIpaBy npaB denoBeka. Kak ykaszana Komuccust MexxmyHapoIHOTO IpaBa, «B OTHOIICHUH
00513aTENBCTB MO  MEXIYHapOJHOMY TyMaHHTapHOMY IIpaBy M HE JOIYCKAaroOIIHX
OTCTYIUICHHI TIOMIOXEHHH B 0O0JAacTH MpaB dYelIOBEKa caMOOOOpPOHA HE HCKIIOYaeT
MPOTHUBOIPABHOCTHU MOBEACHUSI» O,

32. B0 Bpems kak npegsiaymue CrenuanbHbIe JOKIa INKH IPUMEHSUIN 9TOT TIOAX0A K
CHUTYaIMsIM MUPa M BOOPYKEHHOTO KOH(IIMKTa HEMEXIyHApOJHOTO XapaKTepa, HbIHCIITHHE
coObITHS  00s3bIBalOT HbIHEMHET0 CHenuanbHOTO JOKIAJYMKa paccMaTphBaTh 3TH
IIPaBOBBIE BOTPOCHI B CBS3M C MEXIYHAapOJHBIMH BOODPYKCHHBIMH KOHQUIMKTAMH U
BOIIPOCOM O TOM, KAakuM 00pa3oM oOOecHeYnBaeTCs B3aMMOJOMONHIEMOCT MEXKIY
MEXTyHapOAHBIM I'YMaHUTAPHBIM IIPABOM U MEXIYHApPOIHBIM IIPAaBOM IIPAB YEJIOBEKA.

3amuTa oT NPOU3BOJILHBIX YOUIICTB

33.  IlpaBo Ha 3amyTy OT MPOM3BOJIEHOTO JIMIICHUS KU3HH SBISACTCS HOPMOH OOBIYHOTO
MEXIyHapOJHOTO TpaBa, OONIMM NPUHOUIOM MEXIYHapOIHOTO MpaBa M HOPMOH
jus cogens. OHO mpu3HaHO BO BceoOmieil aexmapanun mpas denoBeka, MeXayHapOIHOM
MaKTe 0 TPAXKIAHCKUX M HOJUTHYECKUX MTPaBax U PErHOHAIBHBIX KOHBEHIMAX .

34.  B3auMomOMOMHIEMOCTh MEXIYHapOJHOTO TYMaHHWTapHOTO TIpaBa M IIpaBa MpaB
YenoBeka OblIa MOAYEPKHYTA TOCYIapCTBaMH, MEXIYHAPOIHBIMH OpraHaMHd M CylaMu’2,
ITpouHo ykopeHMBIIHMIiCS NPUHIOMI, COTJIACHO KOTOPOMY MEXIYHApOAHOE MNpaBO MpaB
YeJIoBeKa MPOJOJDKAET MPUMEHATHCS BO BpeMsl BOMHBI M B 4YpE3BBIYAHHBIX CHTYaUHUsX s,
OBLI TOATBEPXKICH B MEXIYHApOIHOH CyHeOHOM MpakTHKe’® M JOroBOpax IO IpaBaM
YeJoBeKa, BKIIIOYas OTCTYIUICHUS OT HUX >,

35. Ilpm sTOoM mpaBoBas OLEHKA IEJICHAIPABICHHBIX yOHICTB MOMKET NPUBOAMUTH K
pa3NMYHBIM pe3ylbTaTaM B 3aBHCHMOCTH OT pPaccMaTpHBAEMOTo pexmma. B kadectse
o0IIero NpHHIMIA B COOTBETCTBHMM C MEXKIYHAPOAHBIM IIPaBOM TIIpaB deEJIOBEKA
IIpeiHaMepeHHOe, YMBIIIIEHHOE YOUICTBO YeloBeKa SBIIETCS HE3aKOHHBIM, €CJIM OHO HE
OCYIIECTBISICTCS. B KauecTBE KpaiHEH Mepsl M CTPOro HEOOXOIMMO ISl 3aIIUTHI OT
HEMUHYEeMO yrpo3sl ku3HH. OJHAKO ISl TOro, YTOOBI MpeaHaMepeHHoe yOuicTBO OBLIO
3aKOHHBIM COTJIACHO MEXYHapOJHOMY TI'yMaHHUTapHOMY IIpaBy, LEIbIO JOJDKHA OBITh
3aKOHHas 1eJb (T. €. KOMOATaHT WIIM TPaXkIaHCKOE JIMIIO0, HEMOCPEICTBEHHO YUacTBYOIIee

70
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72
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75

HpOGKT crareii 00 OTBETCTBEHHOCTH ToCcyaapCTB 3a MEXKAYHApPOAHO-IIPOTUBOIIPABHLIC JACAHUA,
Esicezoonux Komuccuu mesicoynapoonoeo npasa 2001, tom |l (dacts BTOpast) u BcCHpapieHue,

. 76-77.

A/68/382 u Corr.1, m. 30.

CM., Hanipumep, MexayHapoaHast KoH(EpeHIHs Mo mpaBaM 4enoBeka, pesosorst XXII o mpaBax
YeoBeKa BO BpeMsi BOOpY:keHHbIX KoH(ukToB (A/Conf.32/41); pesomtoumst 2444 (XXIII)
TenepanbHOit Accam6ien u pesosmoiu 237 (1967), 1649 (2005) u 1882 (2009) Cosera
Besomacuoctu; Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J.

Reports 1996, p. 226; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004, p. 136; Inter-American Court of Human Rights,
Serrano-Cruz Sisters v. El Salvador, Preliminary Objections, 23 November 2004; Marko Milanovic,
«Norm conflicts, international humanitarian law and human rights law», in International
Humanitarian Law and International Human Rights Law, Orna Ben-Naftali, ed. (Oxford University
Press, 2011).

http:/Awww.justsecurity.org/34631/human-rights-armed-conflict-part/;
http://www.justsecurity.org/34815/human-rights-armed-conflict-part-ii/; Adil Ahmad Haque,

Law and Morality at War (Oxford University Press, 2017).

Cwm., nanpumep, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports
1996, p. 226.

Milanovi¢, «Norm conflicts, international humanitarian law and human rights lawy.
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B 0OEBBIX NEHCTBUAX) W MPU OTOM yOWHCTBO ITOJDKHO OCYIIECTBIATHCS C COONIOACHHEM
MPUHIUIIOB H30UPATENbHOCTH, COPA3MEPHOCTH U MPEIOCTOPOIKHOCTH.

36.  T'ocymapcTBa-y4acTHHUKH, COBEPINAIONINE AKThl arpecCHU — KaK OHHU OIPECIICHBI B
MEXIyHapOIHOM IIpaBe, — MPUBOJSIINE K JMIICHHIO KM3HH, ipso facto HapymaroT
CTaThl0 6 MeXTyHapOIHOTO MaKTa O IPaKIAHCKUX U ITOJUTHYECKUX MIPaBax '®, He3aBUCHMO
OT TOrO, HApyHIAlOT M OHM TaKXK€ MEXIyHapOZHOE TyMaHHWTAPHOE IIPaBO WJIN HET.
locynapcTBa-y4acTHUKH, KOTOpbIE HE INPHHHUMAIOT BCE pasyMHbIE MeEphl Ul
YperyJIupOBaHHs CBOUX MEXYHApPOIHBIX CIIOPOB MUPHBIMH CPEJICTBAMH, MOTYT TEM CaMbIM
HE BBINOJIHATH CBOE TIO3UTHBHOE 0053aTENILCTBO 00ECIIeYNBATh IPABO HA JKM3HB' ' — CBS3b,
HE yCTaHOBJICHHAsI MEXXIyHAPOIHBIM T'YMaHUTAPHBIM IPABOM HJIH B COOTBETCTBUH C HHM.

37. B TedeHme MHOTHX JIET 3TH Pa3HOIJIACHS OBUIH MPEIMETOM CIIOPOB, B KOTOPBIX
B 3HAYMTENIFHON CTENICHH TOMHHHPOBAIIN apTyMEHTHI, Kacalolrecs TOKTPUHHI lex specialis,
COTJIACHO KOTOPOH KOHKPETHYIO CHTYaIlHI0 JOJDKEH pEryJlHpoBaTh CBOJ 3aKOHOB,
CO3JaHHBIX [UI JAaHHOW CHTYyalld, HMes IPEHMYLIECTBEHHYIO CHIy Haj IpyTHMH
paBoOBBIMU pexkuMamu. [IprMenenue lex specialis k B3anMOCBSA3H MEKAY MEXKITyHAPOIHBIM
TYMaHUTAapHBIM TIPaBOM W MEXIYHapOJHBIM MPaBOM TIpaB dYEJIOBEKAa BOCXOAMT
k 1996 roxy™. Ilpu 3TOM HpU3HAETCS, YTO 3alIKUTa, OOecleuuBaeMas MEXKIyHAPOIHbIM
IIPaBOM TIpaB YeJIOBEKa, HE IPEKpaIlaeTcs BO BPEMs BOMHBI, 3a MCKIIOYCHHEM CIydacB
OTCTYIUICHHH, OJJHAKO ONpPEJENICHNE TOT0, YTO CUUTAETCS IIPOM3BOJILHBIM, COOTBETCTBYET,
o MHeHHI0 MexayHaponHoro Cyna, «mpuMeHUMoMy lex specialis, a IMEHHO IPaBOBBIM
HOpMaM, PUMEHUMBIM B BOOPY)KEHHOM KOHQIIMKTE» . B COOTBETCTBHH C 3THM ITOJIXOJOM,
€cM TPUMEHEHHE MEXIYHapOJHOTO T'YMaHHTapHOI'O IIpaBa W IIpaBa IpaB dYeOBEKa
NIPUBENET K Pa3IMdHBIM pPE3yJbTaTaM, TO 3aKOHHOCTh yOWiicTBa OyZeT OIIEHMBAThCS B
COOTBETCTBHH CO CTAaHAAPTAMHU U KPUTEPHSAMH T'yMaHUTapHOTO mpasa®,

38. OpHako KOHIENTyaJbHAs SICHOCTh MAHHOM IOKTPHHBI WJUTIO30pHA. Bo-TIepBHIX,
moHsATHE lex specialis, KOTOpoe BBRITECHSACT WM H3MEHSET Ooliee 00IIHe CBOABI 3aKOHOB, HE
MOICPKABACTCA TPABWIIAMH, PETYJIHPYIOIMIUMH OTHOIICHHUS MEXKOYy Pa3IdIHBIMH
MPAaBOBBIMH pEeXAMaMH B MEXKIYHapOJIHOM WM BHYTPEHHEM TIIpaBe. Bo-BTOpBIX,
OTCYTCTBYIOT ~ JOCTATOYHAs  TrOCYJAapCTBEHHAss  OpakTHKa Wik  Opinion  juris,
noanaepkupaomue 3ty Teoputo. Jo 1996 roma He mnpemiaraniock HH  KECTKOTO
KJIACCHYIECKOTO pa3[elieHIsI MEXIy IMPaBOM BOWHBI U MPAaBOM MHpa, HM Kakoro OBl TO HU
ObUTO OOIIEro IMPHHIUIA, B COOTBETCTBHH C KOTOPHIM CIICIIANIBHBIC MPaBOBBIC HOPMBI
npeobnasaroT Haa odumMu npaBoBeiMi HOpMaMu®l. Tlocie 1996 roma MexayHapoaHbIN
Cyn caM m3MEHWI 3TOT oaxoa. B cBoeM pemrenun no neny /Jemoxpamuueckas Pecnybauka
Konzo npomue Yeanoer oH He nenman cchUIKH Ha lex specialis, ompenennB BMECTO 3TOTO, U4TO
«BO BHUMAaHHE JJOJDKHBI IPHHUMATHCS 00€ OTPACIIH ITPpaBa, a UMECHHO MEKIYHAPOIHOE IPaBO
[PaB YelIOBEKa M MEXIyHAPOHOE 'YMaHUTAPHOE IPaBo» &2,

39. Haxkomen, lex specialis Oyger uWMeTh OrpaHHYCHHOE IPHUMEHEHHE K
LIeJICHANIPaBJICHHBIM yOMIHCTBAM, COBEpIIACMbIM OECIMIOTHUKaMH, AEHCTBYIONIMMH Ha
TEPPUTOPUN TPETHHUX rocyaapcTB. MexmyHapoaaeiii komuter KpacHoro Kpecra (MKKK)
CUMTAET, YTO MEXKAYHAPOJHOE TYMAaHUTapHOE IIPABO HE JOMYCKAaeT HaHECEHHs yJapoB IO
HETIOCPECTBEHHO YYaCTBYIOIIMM B BOEHHBIX AEHCTBUSX JIMIAM, KOTOPbIE HaXoJIsTCS B
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KomwureT mo npaBam 4enoBeka, 3aMmedanne oduiero nopsiaka Ne 36, m. 64.

Tawm xe, 1. 70.

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p. 226.
Cwm. Tarxe Marko Milanovi¢, «The lost origins of lex specialis», in Theoretical Boundaries of Armed
Conflict and Human Rights, Jen David Ohlin, ed. (Cambridge University Press, 2014).

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p. 226,
at p. 240, para. 25.

310 MHeHHe 010 chopmymmpoBano Poccuiickoit enepanueil B ee MICEMEHHOM 3asiBICHIN

U KOMMeHTapusix oT 19 urons 1995 roga rno Bonpocy o 3aKOHHOCTH YI'pO3bl SIAEPHBIM OPYKUEM UITH
ero npumeHeHust 1 CoennHeHHbIMU [llTaTamu B ux nucbkMeHHOM 3asBieHuu oT 20 uroHs 1995 roxa.
Milanovié, «The lost origins of lex specialisy.

Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, 1.C.J. Reports 2005, p. 168, at p. 242, para. 216.
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HEBOIOIOIINX TOCYIaPCTBAX, MOCKOIBKY B IPOTHBHOM CITyJae BECh MHUP MOT ObI CTAaTh TOJIEM
6015, DTa Mo3KIKs NOAIEPKUBAETCS U IPYTUMHS,

40.  CoenmanbpHBIN JOKIATUMK CUNUTAET, YTO CUTyalWH, MPUBOIAIINE K HHBIM OLIEHKaM,
BCTpEUaroTCsl KpaifHe pegko. HeoOXomuMo He HOMyCcKaTh CO3MaHHS BBIMBIIUICHHBIX
KOH()JIMKTOB, C TEM YTOOBI YCTPAaHNUTH NMPABOBBIC HCKAKEHUS, TOPOXKIAEMbIE HEKOTOPBIMHU
rocyzapctBamMu. OHAKO B TOH Mepe, B KAKOH CYIIECTBYET HEOIPEICICHHOCTh, MOTYT OBITh
MIPEATIPUHSTHI ONIPEACICHHbIE [IaTH TSI BHECEHHS SICHOCTH.

41. B mepByro ouepens HEOOXOAWMO OIpPENETUTh — HA OCHOBE CTPOTOTO U
OOBEKTUBHOIO H3Yy4YECHHS O3JEMEHTOB, COCTABIAIOIINX BOOPYXXEHHBIH KOHQIIUKT, —
SBJIACTCS JIM CHUTyallys, MEXIYHapOIHBIM WJIH HEMEXIYHapOJHBIM BOOPY)KCHHBIM
KOHQIMKTOM. MOXHO BBIICIHTH YeTHIpE CLECHApHs, CBSI3aHHBIX C LEJCHANPABICHHBIMU
yOuiicTBaMH C HCIOIH30BaHNEM OCCITHIOTHHKOB:

a) HIepBEII CLICHAPHI peIioaraeT HaHeCEHHE yaapa OSCIIMIOTHIKOM HH B XOJIE
MEXIyHapOIHOI'0, HA B X0JIe HEMEXIyHapOIHOTO BOOPYKEHHOTro KoH(pmKTa. Takoit ynap
JOJDKEH OLIGHMBATHCS B COOTBETCTBUY C MEXKIYHAPOIHBIM IIPABOM IIPaB YeJIOBEKa C YIeTOM
0oiee OIMPOKOTO KOHTEKCTa — TOTO, OBUIM JIM 3aJCWCTBOBAHBI OTCTYIUICHHUS (KaK 3TO
MOAYEPKUBACTCS B COOTBETCTBYIOLICH CyeOHOM NpakTHKe)®, U crieu(pUKK CUTYalHH;

b) B COOTBCTCTBHH CO BTOPBIM CLICHAPHUCM yAap OCCIUIIOTHUKA HAHOCUTCS B Xoae
MCKAYHAPOAHOIO WM HEMCKAYHAPOAHOIO BOOPYKEHHOIO KOH(i)J'II/IKTa B IIponecce
MPOBCACHUA AKTUBHBIX U OTPBITBIX 00EBBIX Z[efICTBHfI, BKJIIOYAIOIUX NEPECTPLIIKY, YAAphbl C
BO3ayXa € UCIOJb30BaHUCM OOBIYHBIX BO3AYILIHBIX CPCACTB U APYTHMC BOCHHBIC ONICpalluu,
WK 11apaJiJICJIbHO ¢ TAKUMU ,E[eﬁCTBI/IﬂMPI;

c) B COOTBETCTBHH C TPETHHM CLIEHAPHEM, XOTsI CTPaHa WM PETHOH MOTYT OBITH
3aTPOHYTHl MEKAYHAPOIHBIM WM HEMEXIYHAPOAHBIM BOOPYKEHHBIM KOH(IMKTOM,
OECIMIIOTHIK HAaHOCUT yJaphbl BAAIN OT Jr000r0 noss 605 — B paiioHax, Ti€ HIIH B TO BPEMs,
KOTZIa OTCYTCTBYIOT BOCHHAS IEATEIBHOCTD, IPHCYTCTBHE, KOHTPOJIb MIIN OOECTOIKHOBEHHE.
DTo BHOJHE aKTyalbHBIH CleHapuii®®: MHOTHE COBpeMeHHbIE KOH(IMKTH NPOUCXOIAT B
YCIIOBUSIX HAJIMYUS CIIOPaJMueCKHX, HEIPEICKa3yeMbIX JIMHUH (POHTA, B pe3yIbTaTe YEro
Ha 3HAYUTENBFHOH TEPPUTOPUH CTPaHbl WM PErHOHa MOJHOCTHIO WIIM IPAaKTHYECCKU
OTCYTCTBYIOT aKTUBHBIC WJIN TIOCTOSIHHBIE OOCCTOIKHOBEHUS;

d) B COOTBETCTBHM C HYETBEPTHIM CLEHApHEM YyAap OCCIMIOTHHWKA SBISETCS
MEPBBIM yJIapOM, KOTOPBIH MOTEHIMAIBHO MOXKET CIPOBOILMPOBATH MEXKyHApPOIHbINA
BOOpY’KeHHBIN KOHGIMKT. Kakue-mubo npyrue 3J1eMeHThl WM JEHCTBHS, COCTABISIONINE
KOH(JIMKT, 10, BO BpeMs HJIH JjaXke MOCJIe yapa OTCYTCTBYIOT.

42. B mepBoM clieHapuM NPUMEHHMBIH CBOJ 3aKOHOB siceH. Ilo cpaBHEHMIO C HUM,
pe3yibTaThl OLEHKH 3aKOHHOCTH IIEJIEHANPABICHHBIX YOMHCTB B TpeX IOCIEAHUX
cueHapusax®, 1 0COOCHHO B JABYX MOCJIEIHHUX, MOI'YT PA3INYaThCs.
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A/HRC/25/59; A/68/389;
http://www.icrc.org/eng/resources/documents/interview/2013/05-10-drone-weapons-ihl.htm;
https://cms.webbeat.net/ContentSuite/upload/cav/doc/Main_conclusions_of _CAVV_advice_on_arme
d_drones(1).pdf.

A/HRC/25/59; Al68/389;
https://cms.webbeat.net/ContentSuite/upload/cav/doc/Main_conclusions_of CAVV_advice_on_arme
d_drones(1).pdf.

European Court of Human Rights, Al-Saadoon and Mufdhi v. the United Kingdom,

application No. 61498/08, judgment of 2 March 2010; McCann and Others v. the United Kingdom,
application No. 18984/91, judgment of 27 September 1995.

3Ty no3uiio CrieruanbHbIi JOKIaAYMK OTCTaNBa B NpeabIAYyIIEM JOKJIae O HErocy1apCTBEHHBIX
BOOPY>KEHHBIX CyOBEKTaX.

B OpeACTaBJICHHOM BBLIIIEC BTOPOM CHEHAPHUHU MEKAYHAPOAHOC IPABO ITpaB YE€JI0BEKA IIPOAOJIKACT
NPUMEHATHCA, OAHAKO, 10 MHCHUIO CHBIII/IaJ'II:HOI‘O JOKJIag4uKa, KaKk 3TO HOZ[p06HO HU3J1aracTcsa HUXKEC,
HETIOCPE/ICTBEHHBII KOHTEKCT U CUTYaIHsl TPEOYIOT, YTOOBI 3aKOHHOCTH yIapoB GOEBBIX
66CHI/IJ'IOTHI/IKOB OLCHUBAJIaCh Ha NMPEAMET COOTBETCTBUSA NIPUHIUIIAM Me)KjlyHapOJlHOFO
F'YMaHUTapHOI'O IIpaBa, B YaCTHOCTU TEM, KOTOPLIC 3allIUIIAIOT I'PAXKTAHCKOE HACCJICHUE

OT Np€AHAMEPEHHBIX UJIM HECOPA3MEPHLBIX HaHaI[eHHﬁ.
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43. OnuH W3 MOAXOZOB 3aKJIIOYAECTCS B NPUMEHEHHH IIPABOBOTO PEXHMa, KOTOPBIH
COZICP)KUT HaMOOJBIINE DIEMEHTHI 3aIIUTHl Uit JKepTB®, wiun pexuma, KOTOPBIH OTAaeT
NPHOPUTET MHAWBHIYaJbHBIM IIpaBaM HEXeJIH NpaBaM rocynapcrBa®. OpgHako B 3THX
Cllydasix MEXIyHapoAHOE TyMaHHTApHOE IIPaBO BcerAa OydeT CMEmarsCsi B CTOPOHY
MEXTyHapOIHOTO MTPaBa MpaB YEIO0BEKa.

44,  CorjacHO [IpyroMy TMOAXOAY — CHCTEMHOMY WHTEIPAllMOHHOMY mOaXxomy®’,
KOTOPBII BBITEKACT U3 MyHKTA 3 ¢) cTaThhl 31 BeHCKO# KOHBEHIINH O TIpaBe MEXTyHAPOIHBIX
ZIOTOBOPOB ¥ mpuMeHsercs MexayHaponusiM Cynom®l, — Uil OLEHKH CHUTyalllH W/HIH
MOJJICPKKH LIEJICHANIPABICHHOTO TOJKOBAaHMS 3aKpeluleHHbIX B KoHBeHmnu mpas OymayT
HCIIONB30BATHCS PA3INYHbIe HOPMBI MEXKIYHAPOJHOTO IpaBa’2. DTOT MOAXOJ COrllacyeTcs ¢
MOJIOKEHUSAMH 00 OTCTYINICHHH MeXIyHapOIHOTO MaKTa O TPaXKIAHCKUX U MOJUTHIECKUX
IpaBax ¥ PErHOHANBHBIX OTOBOPOB, IPUMEHIMBIMHU B HCKITIOYUTENBHBIX 00CTOSATEIHCTBAX
YPE3BBIYAHHOTO TMOJOKEHHST WM BOWHBI®. DTO MOIKPEINICHO COBPEMEHHOH CymeOHON
NpakTUKoi®. B BBINIEYNOMSIHYTHIX CLHEHAPUSAX B paMKaX CHCTEMHOTO HWHTETPAllHOHHOTO
oaxoaa He OyZleT paccMaTpuUBaThCsl TOJIBKO TyMaHHTapHOE MPaBo, a OyAyT yUUTHIBATHCS
JIOTOBOPHBIE 0053aTENECTBA B OOJIACTH TIPAB YEIOBEKA, TEPPUTOPHATBHOCTE U MAaCIITaOBI
COBPEMEHHBIX BOCHHBIX EWCTBUI 1 IOBEJCHIE FOCYAAPCTB B LEIoM®.

45.  TlpumepoM CHCTEMHOTO HHTETPALMOHHOTO ITOIX0/1a SIBISIETCS pelieHre BepxoBHoro
cyna Uspannsa no merny Obwecmeennviii Komumem npomug nuimok 6 Mspaune npomus
npasumenvcmea Hspauns.

l"pax(naHCIcoe JIMo, MpUHHUMAroMEE HCEIMOCPCACTBCHHOC Y4YacTUC B 00EBBIX
HeﬁCTBHHX, HC MOXCET OOABECPraTrbCsa HAMMAACHHUIO B TOT MOMCHT, KOrla OHO 3TO
ACJIACT, €CJIN MOKHO UCIIOJIb30BATh MCHEC OIMMACHbBIC CPCACTBA. B mamem BHYTPCHHCM
3dKOHOAATCJILCTBE OTO IMPABHUJIO OCHOBAHO HA HNPUHIUINC MPOMOPHHOHAIBHOCTH.
I[eﬁCTBHTeHLHO, 13 YHUCJia BOCHHBIX CPCACTB HCO6XOZ[I/IMO BBI6I/IpaTI> T€, yl_uep6 oT
KOTOPBIX IIpaBaM YCJIOBCKA MOCTPAAABLICTO JMIA SABJIACTCA HAUMCHBIINM. Taxum
06p330M, CCJIM TCPPOPUCT, HpI/IHI/IMaIOH.[I/Iﬁ HCIOCPECACTBCHHOC YyYaCTUC B BOCHHBIX
HeﬁCTBHHX, MOXET OBITh apeCTOBAH, AOIPOLICH W IpPEAaH Cyay, TO MMCEHHO 3THU
CpeaCTBa JOJIKHBI OBITh UCIIOJIH30BAHEI.

46.  Boarom nene Cya npu3Bai MpoOBECTH aHAIN3 KaXI0TO KOHKPETHOTO Cirydast, IPU3HaB,
YTO, XOTSI 3TO HE BCET/a BO3MOXKHO, TaKasi BO3MOKHOCTh BCET/AA JOJDKHA OBITH pACCMOTpPEHA.

47.  AdpukaHckas KOMHCCHSA II0 TpaBaM dYeJoBeKa M HapomoB pobamisierT: «B Tex
ClTy4asix, KOTJla BOSHHAsl HEOOXOANMOCTb He TpeOyeT OT CTOPOH B BOOPY)KEHHOM KOH(IINKTE
MIPUMEHEHNSI CMEPTOHOCHOM CHIIBI AJIsI BBITTOJTHEHHS 3aKOHHOW BOCHHOMW 3a/1au NMPOTHB B
OCTaJIbHOM 3aKOHHBIX LEJIeH, HO TO3BOJISIET, HApUMEp, 3aXBaTUTh LeJIb, @ HE YOUTH ee,
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Alonso Gurmendi Dunkelberg, «There and back again: the inter-American human rights system’s
approach to international humanitarian law» (8 March 2017); Inter-American Court of Human Rights,
Las Palmeras v. Colombia, judgment of 6 December 2001.
http://opiniojuris.org/2020/01/13/the-soleimani-case-and-the-last-nail-in-the-lex-specialis-coffin/.
http://www.tandfonline.com/doi/abs/10.1080/18918131.2017.1353213%journalCode=rnhr20.

Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, I.C.J. Reports 2003,
p. 161.

Milanovi¢, «The lost origins of lex specialis».

A/HRC/37/52. OtcryruieHust JODKHBI OBITh TOYHO BBIBEPEHHBIMHU, HCKIIOYHTEIHHBIME

1 BpEMCHHBIMH.

Cwm., manpumep, Inter-American Commission on Human Rights, Juan Carlos Abella v. Argentina,
1997; Inter-American Court of Human Rights, Santo Domingo Massacre v. Colombia, judgment of
30 November 2012, pp. 211-236; Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judgment, 1.C.J. Reports 2005, p. 168, at p. 242 para. 216.

Kak noguepknyn [lamo Axanne B 2019 roxy, «ObIBalOT ciTy4au, KOT/Ia IOCIEIYFOIIast PaKTHKA
MOJKET 3aKOHHO HCIIOJIB30BATHCA AJIs1 TOJIKOBAHU VYcrasa... Ha YM IPpUXOAUT TOJIKOBAHUE TTIOHATHUA
“yrpo3a Mupy”’ ¢ BKIIFOUEHHEM CIOJIa BHYTPEHHHUX BOIPOCOB WJIM TYMaHHTAPHBIX MPOOIeM.

DT0 HEOAHOKPATHO JaBajio CoBeTy BO3MOXKHOCTh CAaHKLIMOHUPOBATH IPUMEHEHUE CHIIBI B LIEIIAX
3alIUThI rPaXXJaHCKOI'0 HACCJICHUA WJIH BO BHyTpeHHI/IX chyaumlx».
(http://www.gjiltalk.org/the-diversity-of-rules-on-the-use-of-force-implications-for-the-evolution-of-
the-lawy/).
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YBaOKEHHE IIpaBa Ha >KU3Hb MOXET OBITh HAWIYYIIUM OO0pa3oM 0O0eCHedYeHo IyTeM
peanM3anuy 3TOro BapuanTan .

48.  CuebomsmmMm omimareM, MKKK (Becrma crmopHO) 0000 yKa3bIBaeT Ha MOPaJIbHEIC
MMIIEPATHBEL, @ HE MPOCTO Ha CUTYaTHBHYIO HEOOXOIMMOCTb, KOT/a 3asBIsIeT, 4YTO YOUBATh
NPOTHBHHMKA WM BO3IEPKUBATHCA OT MPENOCTABICHUS €My BO3MOXHOCTH CHAThCS B TeX
Clly4asx, Korja sIBHO HeT HeOOXOAMMOCTH B IIPHMEHEHUH CMEPTOHOCHOW CHIIBI, Opocaiio Obl
BBI30B OCHOBHBIM TTOHSTHSIM 4€IOBEYHOCTHY.

49.  Takum o0pa3oM, IpH OIEHKE 3aKOHHOCTH IIeJICHAIIPABICHHBIX YOHHCTB B paMKax
BBIIICYIIOMSHYTBIX HEOJHO3HAYHBIX CLIEHAPHEB MOTYT OBITh NPHHSATHI JBS apr'yMEHTALUH.
O06e mpearnonaraT ONpeAeIeHHYI0 THOKOCTh, 00yCIOBINBAEMYIO OOIINM KOHTEKCTOM H
KOHKPETHBIMH CHTYaLMSMH:

a) mepBas 3aKiIFOYacTCs B TOM, YTO OJWH CBOJX 3aKOHOB MOKET COIEpKaTh
TOJIKOBATEIBHYIO OTCBUIKY K JIPYroMy. 3aKOHHOCTBH IleJICHAINpaBICHHOTO yOwWiicTBa B
COOTBETCTBHMH C TYMaHUTAPHBIM MPABOM [IOJDKHA OIIEHMBATHCS C YUIETOM MPUHITUIIOB MPaB
YEeJI0BEKa, a 3TO 03HAYAET, UTO BOIPOC O TOM, SBIISIICS JIH OOBEKT HaMaeHHs KOMOATAHTOM
HITH TPAKIAHCKAM JIMIIOM, YYaCTBYOIINM B GOEBBIX JICHCTBUAX, HE MOKET PACCMATPUBATHCS
B KauecTBe pemaroiero®;

b) BTOpPOW MOAXOX OYyIET 3aKIFoYaThbCs B OICHKE CUTYAllMd WIH JNCHCTBUI B
pamMKax 00OMX TPABOBBIX PEXUMOB, a 3aTEM B OMPEHEICHUN TOTO, CICIyeT JIH MPUMEHSIThH
HEKOTOpHIC W3 JOTOJHUTEIBHBIX OTPaHUYCHUH, MPHUCYIIUX IPABO3AIIUTHOMY DPEKHIMY,
MTOCKOJIBKY KOHTEKCT JIOIyCKaeT WK TpeOyeT 3To.

50. ITo muenuto CriennanbHOro AOKJIAAYMKA, TAKOW KOHTEKCTYaJbHbIA U CUTYaLlHOHHBIN
aHanu3 npucynl BceM 3(GQPEKTHBHBIM OLEHKAM IMPUMEHEHHS CUIIBI®®, B TOM YHCIe U B
MPEJCTAaBICHHBIX BHINIC cleHapusax. s COONM0JeHHsS MEXIYHApOJHOTO IIpaBa IIPaB
YeNoBeKa 3TO O3HAYaeT OLEHKY HEeOOXOIMMOCTH, COPa3MEPHOCTH H IPEIOCTOPOIKHOCTH
MTOCPEICTBOM CUTYaIlHOHHOTO aHau3a, YYUTHIBAIOIIETO MECTOHAXO0KICHHE,
00CTOATENECTBA, BO3MOXXHOCTH BOOPYKEHHOTO CONPOTHBICHHS M COOTBETCTBYIOIICTO
wianupoBanun'®, ITo TakKe 03HAYAET, YTO MPUMEHEHHUE CMEPTOHOCHOM CHIIBI HE MOXET
OBITh ONpAaBIAHO WM Pa3pEIICHO, CIIM B 3TOM HET HEOOXOIMMOCTH, €CIIH OHO MOXKET
MIPUYHHATH HECOPA3MEPHBIA yIIep0d MM €CIId ero MOXKHO ObIIO OBI pa3yMHO H30eXaTh C
MOMOIIBIO PEATU3YEMBIX Mep MPEA0CTOPOKHOCTH L,

3akoH o camoo0opoHe

51. B cootBerctBum ¢ YcraBom Opranmsanuu O0senuHeHHBIX Hanuit Bce rocyapcTsa-
YIIEHBI BO3CPKUBAIOTCA B MX MEKAYHAPOTHBIX OTHOIICHUSX OT YTPO3BI CHJIOH HIH ee
MPUMEHECHUSI TPOTHB TEPPUTOPHAIBHONH HEMPHKOCHOBEHHOCTH WM TOJHTHIECKOM
HE3aBUCHMOCTH I000or0o TocynapctBa (MyHKT 4 crateu 2). CymecTBYIOT JIMIIb TPH

96

97

98

99

3ameuanue obmero mopsaka Ne 3, kacaromeecsi AQpHKaHCKOW XapTHH MIPaB YeJIOBEKa H HAPOJIOB:
MpaBo Ha XU3Hb (CT. 4), 1. 34.

http://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf;
https://harvardnsj.org/2013/06/are-we-reaching-a-tipping-point-how-contemporary-challenges-are-
affecting-the-military-necessity-humanity-balance/.

OToT oAX0/Q HE JINIIEH PUCKOB, TAKUX KaK B3aUMO3aMEHAEMOE UCIIOJIb30BAHUE IBYX CBOIOB
3aKOHOB HWJIM UCIIOJIB30BAaHUC KOHHCHHI/Iﬁ TYMaHHUTApHOTO IIpaBa TaKUM 06pa30M, YTO 3TO CTaBHUIIO
OBl o1 yrpo3y HeJIOCTHOCTL PEKUMa IIpaB Y€JIOBEKA B LIEJIOM.
https://harvardnsj.org/wp-content/uploads/sites/13/2014/01/Modirzadeh-Final.pdf;

William Schabas, «Lex specialis? Belt and suspenders? The parallel operation of human rights law
and the law of armed conflict, and the conundrum of jus ad bellumy, Israel Law Review, vol. 40,
No. 2 (2007), pp. 592-613; Milanovi¢, «Norm conflicts, international humanitarian law and human
rights lawy.

Cwm., Hanpumep, URL:
http://www.ohchr.org/Documents/Issues/Executions/HumanRightsDispatch1.pdf.

100 http://www.unodc.org/documents/justice-and-prison-reform/17-03483_ebook.pdf.
101 Nils Melzer, Human Rights Implications of the Usage of Drones and Unmanned Robots in Warfare

(European Parliament, 2013), p. 30.
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HCKITFOYEHHS, Y3KO C(HOPMYIMPOBAHHBIC TAKMM 00pa3oM, 4TOOBI B ITOJHON Mepe 3alUTHTh
3anper Ha mnpuMeHeHwe cuibll%?: a) paspemenne Cosera besomacHocTtw; b) cormacue
roCcyIapcTBa Ha HallaJeHHe Ha CBOIO COOCTBEHHYIO TEPPUTOPHIO; U C) CaMOOOOpOHA TIPOTHB
BOOPYKEHHOTO HamaaeHuUs %,

52. B MexayHapomHOH IOpUCTIPYACHIMHM ¥ IPAaKTHKE TOCYJapcTB  IIMPOKO
pacIpocTpaHEHO MHEHUE O TOM, YTO Ha CaMOOOOPOHY MOXKHO CCBUIATHCSI TOJIBKO B CBSI3H C
cymecTBylomei yrpo3oid. OnHaKo B OIpeAETICHHON CTETIeHN IPUHIMAETCS. H MBICTH O TOM,
YTO Y3KO TPAKTYeMBIH YIPEeKIAOMNN aKT caMOOOOpPOHBI, NPEANPHHSTHIA C MENbIO
NPEAOTBPATUTh HEMUHYEMOE HAIafeHHE, SBIAETCA 3aKOHHBIM B  COOTBETCTBHHU
co crareeit 51 VYcraBal® B TOMl Mepe, B Kakoil yrposa SBISIETCS «HEOTBPATHMOA,
HENpEeoJOIMMOH ¥ HE OCTaBIAOMIEH HHM BBIOOpAa CpEACTB, HHU BpPEMEHH Ui
PpasMbIIUIeHHI» 1%,

53.  OpHako B KOHTEKCTE€ TaK HA3bIBAEMOW «BOMHBI C TEpPpPOPOM» Ha MPOTHKCHHU
NOCIEOHUX JBYX HECSATUICTHH HEOONBIIOE YHCIIO BIMATEIBHBIX IOCYHApCTB CTPEMHIIOCH
pacIIMpUTh 3TO IIOHWMAaHHWE, HECMOTpPS Ha MHOTOYHCICHHBIC MHEHUS M MPAKTHKY
rOCYAapcTB, BBICTyMaOmuX HpoTuB 3Torol%®. ITo muennio CrienuanbHOrO MOKJIAIuHKa,
9TH HEIABHHUE TOJKOBAHWS CO CTOPOHBI MEHBIIMHCTBA NPHUBOAAT K ONACHBIM IPAaBOBBIM
HCKaKCHHUSM.

54.  Bo-mepBbIX, OHH TPUBOIAT K HUCKaKEHUIO BpeMeHH. COTJIAaCHO PaCIIMPUTENEHOMY
TOJIKOBAHWIO, Ha YIPEKIAIONIME aKThl CaMOOOOPOHBI MOYKHO CCBUIATBCA B CBSI3H C
mpenrnoiaraeMpIMH  yrpo3aMu  Oe3omacHocTn'”’, B  TOM  4YHCI€ CO  CTOPOHBI
HETOCYApCTBEHHBIX CYOBEKTOB, TUIAHBI KOTOPBIX B OTHOINCHUH HATAJCHUS MOTYT €Ille He
JI0 KOHIIa ObITh M3BECTHBI'®. COriacHO 3TOMY TOJIKOBaHHIO'®, HEM30EKHOCTh CTAHOBUTCS
yKe He TPOCTO OTHOCSAIINMCS KO BpeMeHH Kputepuem!'’. Ckopee, HamajeHHE MOKET
CUHTATBCS HEMHHYEMBIM, €CIIM TPEIIojiaraeTcsi, 4Yro JalbHeHIas 3aaepkKa B
pearnpoBaHNK TIOMEIAET YTPOKAEMOMY TOCYIapCTBY 3alUTUTE cebsall. Takum oOpasom,
HEen30€KHOCTh PACCMATPHUBAETCS KaK YacTh MPUHITMIA HEOOXOUMOCTH.

55.  Bo-BTOpBIX, OHM IPUBOAAT K HCKaXeHHIO reorpaduu. CoraacHo 3ToMy TOIKOBaHHIO,
KaK TOJBKO TOCYJapCTBO «3aKOHHO NMPHOETJIO K CHJIE B IOPSIKE caMOOOOPOHBI NPOTHB
KOHKPETHOTO CyOBbeKTa B OTBET Ha (PAKTHUECKOE MIIM HEM30EKHOE BOOPYKEHHOE HalaieHHUE
CO CTOPOHBI 3TOH TPYNNBD», HET HEOOXOJUMOCTH BHOBBH OIIPEAETATh HEH30EKHOCTH
Oynywux HanajgeHuid!2. ['ocynapcTBy paspernaercs NPUMEHSATh CUITY MPOTHB KOHKPETHBIX
HEroCyJapCTBEHHBIX TPYIII, KOTOPBIM I'OCY1apCTBO 0OBSIBIIIO BOIHY, B JIIOOOM MECTE, B TOM
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http://iwww.washingtonpost.com/outlook/2019/10/22/turkey-is-violating-international-law-it-took-
lessons-us/.

OpHako B YcTaBe HE COJEPIKUTCS OTPENENICHAS BOOPYKEHHOTO HAMA/ICHHUS; 3TOT BOTIPOC OBLIT
HUCTOJIKOBAH B COOTBETCTBUU C opiniojuris, TMOATBEPKACHHBIM COOTBeTCTByIOH.IefI HpaKTHKOﬁ
rocyaapcCTB.

A/59/565 u Corr.1, mn. 188-192; A/59/2005 u Corr.1, . 124.

R.Y. Jennings, «The Caroline and McLeod cases», American Journal of International Law, vol. 32,
No. 1 (January 1938).

A/68/382 u Corr.1, m. 87.

OpHako oHO ObUI0 ocyxaeHo Oprannzaunein O6venuaeHHbIx Harmit (A/59/565 u Corr.1).
)ISHI/ISJ'I Berneem PEKOMEHYET, YTOOBI OIICHKa HEM30€XHOCTH BKIIIoUaja B cebs XapaxkTep

1 HETIOCPEACTBEHHOCTD YI'PO3bl, BEPOATHOCTL HAlTaACHUA, I/IHd)OpMaHI/IIO 0 XapaxkTepe
MIPOI0JDKAIOIIEHCS] BOOPYKEHHOM AeATeIbHOCTH, MacIuTabax HamaJleHus (HalpuMep, BEpOITHOE
MIPUYHHEHHE BPE/Ia) U BEPOATHOCTH JAPYTHX BO3MOKHOCTEH JJIs MPUHATHS YPPEKTUBHBIX Mep
€caM0000POHBI, KOTOPBIE MOTJIH ObI TPUBECTU K MEHEE CEPHE3HOMY COIYTCTBYIOIIEMY BpELY,
notepsaM wim yuepOy. [Ipu Hamu4Yuu pa3yMHBIX 1 OOBEKTUBHBIX OCHOBAHHM ISl BEIBO/IA O
HEen30e)XHOCTH HalaJIeHHs BPeMsi, MECTO U CIIOCO0 He MCKIIIOYAIOT paBa Ha CaMOOOOPOHY.

Cwm. URL: https://legal.un.org/counsel/Bethlehem%20-%20Self-Defense%20Article.pdf.
http://www.justsecurity.org/wp-content/uploads/2017/01/United-Kingdom-Attorney-General-Speech-
modern-law-of-self-defense-11SS.pdf.
https://legal.un.org/counsel/Bethlehem%20-%20Self-Defense%20Article.pdf.
http://www.chathamhouse.org/publications/papers/view/108106.
https://obamawhitehouse.archives.gov/sites/whitehouse.gov/files/documents/Legal_Policy_Report.
Pdf. Cm. Taroke S/2019/804 u http://www.ejiltalk.org/a-collective-failure-to-prevent-turkeys-
operation-peace-spring-and-natos-silence-on-international-law/.
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YHCIIC HA TEPPUTOPHH TPUHHMAIOMINX MX TOCYAApPCTB, €CIH TIOCTCAHNE HE MOTYT WIIH HE
JKEJIAIOT MPOTHBOCTOATH MX yrpo3amits,

56. DTOT acmeKT pacIIMPHUTEIbHON TOKTPUHBI, WHOT/A HAa3bIBAEMBIH «TIIOOATBHBIM
HEMEXyHApPOIHbIM BOOPYKEHHBIM KOH(UKTOM» !4, pemmtensno orBepraercss MKKK u
JIPYTHMH OpPTraHM3alMsIMH, KOTOPbIE HACTaWBAIOT Ha IIPUMEHCHWH WHAWBHUIYaIbHOTO
MOAX0/a K KIacCU(MKAIMN Pa3INIHbIX HACHIBCTBEHHBIX CUTYAIWi, B TOM YHCIIE B CBSI3H C
60ppboli ¢ Teppopm3MoM. HekoTopble CHTyamd MOTYT OBITh KJIaCCH(QHUIMPOBAHBI Kak
MEXIyHAapOIHBIE BOOPYKECHHBIE KOH(JIMKTBI, APYyrHE€ — KaKk HEMEXIyHapOoIHbIE
BOOPY)KCHHBIC  KOH()IMKTBI,  TpeTbM  —  KaKk  HHTCPHAIMOHAIN3HPOBAaHHBIC
HEMEXIyHapOJHbIE BOOPYKCHHBIE KOH(MIMKTB, B TO BpeMs KaK pPas3IMIHbIC aKTHI
Teppopu3Ma MOTYT IPOUCXOIUTH BHE PaMOK JIF0OOTO BOOPYKEHHOTO KOH(IHKTA.

57.  Dto0 reorpaduueckoe UCKaKEHHE TAKXKE HE MO3BOJIACT MPOBECTH PA3IUINE MEKIY
npaBoBbIMU pekuMamu jus ad bellum u jus in bello: ¢akT 3aKOHHOM CCBUIKM Ha TIPaBO Ha
caM000OPOHY B CBSI3H C (HEMHHYEMBIM) BOOPY)KCHHBIM HAllaJeHHEM HHMKAaK HE BIMSCT HA
3aKOHHOCTh HAHECCHUS yJapa B COOTBETCTBUH C I'yMaHUTAPHBIM IIPaBOM.

58.  B-TpeThux, OHM MCKa)XXalOT NPHUHIMII CyBEepEHNUTETA. PacimpuTenbHOE TOIKOBaHHE
HalNpaBJICHO HAa TO, YTOOBI NMO3BOJIUTH TOCYIApCTBaM IPOBOIUTH HA TEPPUTOPHHU APYTOTO
rocyzapcTBa 0e3 ero coryiachsi BOGHHbIE OTIEPALNH ITPOTUB BOOPYKEHHBIX I'PYII, KOTOpPHIE
NPEACTABISIIOT TNPSIMYI0 M HEMOCPEACTBEHHYIO YTpo3y HamaJeHWs Ha HHX, €CIH
IIPUHUMAIOIIEE TOCYAAPCTBO HE MOKET WJIM HE XKETAeT HEHTPaIn30BaTh CO3/1aBaEMyI0 UMH

yrposy.

59. Dra JAOKTpHHA NPOTHBOPEYHT IPEOOIANAIONIEMy TOHHMAHHIO CyBEpEHHUTETA,
COTJIACHO KOTOPOMY CaMOOOOpOHA MPOTHB BOOPYKEHHOH TPYIITEI HA TEPPUTOPHU JPYTOTO
roCylapcTBa MOXKET OBITH OIpaBlaHa TOJIBKO B TOM CITydae, CITU NEHCTBUS 3TOHW TPYIIITHI
BMEHSIOTCS B BHHY [NpUHHMAONEMy rocyaapctBy''®. B orcyTctBue  3TOro
OKCTEpPUTOPHATBFHOE  NPUMEHEHHE CHIBI  SABISIETCS  HE3aKOHHBIM  HapyIICHHUEM
cyBepeHuTeTal'® u, clieoBaTeNbHO, MOTEHIUATHLHO aKTOM arpecCHu, eCly TOJILKO OHO He
TIPOBOJUTCS C COTJIACHS IPUHUMAIOIIETO TOCYAApPCTBA WM C MPEABAPUTECIHHON CAHKITUH
Cogera bezonacHoctu.

C. Yto 03HAYAIOT IKCHAHCHOHUCTCKHE ycuniusa

60.  Yro kacaercs yaapoB OECIMIOTHUKOB, TO K TUM NPAaBOBBIM HCKAXEHHUSIM ITPUOETatoT
JUIIb JJIs1 NIPOTUBOJCWCTBHSA YIrpo3aM €O CTOPOHBI HErOCYAapCTBEHHBIX CYOBEKTOB.
LenenanpasienHoe youiicTBo reHepana CyieidiMaH: H COMPOBOXKAAOMINX €T0 JIUII 3 THBaps
2020 roma sBISETCS NEPBBIM HM3BECTHBIM CIIydaeM, KOTJa TOCYAAapCTBO CCHUIAETCS Ha
caM000OpOHY B KadecTBE OINpPAaBIAHUs HaNaICHUs HA TOCYIapCTBEHHOTO CyObeKTa Ha
TEPPUTOPUH JPYrOro TOCYAApCTBa, YTO 3aTparuBaeT 3alpeT Ha NPUMEHEHHE CHIIbI,
MIpe1yCMOTPEHHBIN B yHKTE 4 cTaTthu 2 YcTasa.

61. B unci0 HEKOTOPHIX KIIIOYEBBIX  BBIBOJIOB, BBITGKAIOIIMX W3  aHAIN3a
LieJIeHanpaBJIeHHOro  yoOuiictBa reHepana CyneliMann (CM. IIPWIOKEHHE), BXOMAAT
ClIeyIomye:

a) B JaHHOM ciydae mnpumeneHne cwibl CoenuHeHHbiMH LlTatamm ObuTO
HaTpaBJIeHO He TOJNbKO mpoTuB Mcnamckoii Peciybmuku Mpan, Ho u mpotus Mpaka. Yous
reHepasia CyneliMaHM Ha HMpaKCKOH 3emie 0e3 IpeaBapUTeNBHOTO COIJIACHA 3TOTO
rocynapctsa, CoeauHeHHble LIl TaThl HAPYIIUITH TEPPUTOPHATIBHYIO LienocTHOCT Mpakall;

13 http://www.justsecurity.org/wp-content/uploads/2016/12/framework.Report_Final.pdf, pp. 9-11.

14 http://www.wilsoncenter.org/event/the-efficacy-and-ethics-us-counterterrorism-strategy.

115 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 136; Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judgment, 1.C.J. Reports 2005, p. 168.

116 International Law Association, «Sydney Conference (2018): final report on aggression and the use of
forcex, p. 16.

17 1bid.
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b) obocHoBanwus, BeIIBUHYTHIE CoennueHHbIMU [1ITaTramu (a 3atrem McmaMckoit
Pecrrybnmukoit Mpan — B 3amuTy nedcTBUi, npeanpuHAThix & sHBaps 2020 ropa),
HE COJepXaT HHUKAKUX JOKa3aTeJIbCTB TOTO, 4YTO YIrPO3bl OBUIM HEMHUHYEMbIMHU
(Coenunennpie 1lTarel); NefiCTBUTENPHO, HUKAKUX CCHUIOK HA HEMHHYEMBIE YIPO3bI HE
nenanock (Mcnamckas PecyOnmuka Mpan). Bmecto aToro 0o6a rocymapcTa yka3pIBaId Ha
NpOLIUIBIE MHUHMICHTHI. B TOi Mepe, B KakoW Te WM WHBIE J0KAa3aTeNbCTBA OyIyT
CBUJICTEIBCTBOBATh O TOM, YTO yjaaphl, HaHeceHHbie CoenuneHnbiMu [ITatamu u Upanom,
OBUTH aKTaMH BO3ME3/IHsl WJIM PEMPECCHid, KaXIblii U3 HUX OYyJeT SBISATHCS HE3aKOHHBIM B
cooTBeTcTBHUH ¢ jus ad bellum;

c) 9TH 00OCHOBaHUS TaKKe OCIAOIAIOT pasnuare Mexay jus ad bellum u jus in
bello. Ecim momyckarh pa3MBITOCT 3THX PasiIM4Mil, TO TOCYyJapcTBa MOTYT MOAJICPKHUBAThH
3aKOHHOCTh CBOUX JEHCTBHH, HMCIONB3YyS II0 CBOEMY YCMOTPEHHIO OOOCHOBAaHHS U3
pa3IMYHBIX TPaBOBEIX cdep. HeoOXommmo MpOBOAWMTE YeTKOE paszimyue Mexny jus ad
bellum u jus in bello, ¢ TemM 49TOOBI OOECHEYNTH TapaHTHM KaXKIOTO M3 HUX U HX
B3aMMOIOIIOIHAEMOCTD;

d) MPUMEHEHNE TEOPUH «IIEPBOTO BHICTPENA» K IEICHANPABICHHOMY YOUHCTBY
TOCYAapCTBEHHOTO CyOBeKTa TpaHC(POPMHUPYETCS B pealbHyI0 BO3MOKHOCTH TOTO, YTO BCE
BOCHHOCIYXaIlIKe B TF000H TOUKE MUpPa MOTYT CTaTh 3aKOHHOH MHUIIECHBIO.

62. B momHOW Mepe MOCHEACTBHS LEICHANPABICHHOTO YOHICTBA TOCYIapCTBEHHOTO
CyObeKTa C HCIONB30BAHMEM OCCIIIOTHHKA Uil OyIyIIero MOBCICHHS HEH3BECTHBL
H3BeCTHO e TO, 4TO IPABOBbIE HCKaXKEHUS mocaeAHuX 20 JIeT B COUCTAaHUH C TEXHUYCCKIMHE
JTOCTH)XCHUSMH «BTOPOW 9PbI GECIMIOTHHKOBY» MO3BOJIIN 3HAYMTEIPHO aKTHBU3HUPOBAThH
OPUMEHEHHE CHIBL: KOHQIMKTH MAalOd HHTCHCHBHOCTH MPOHCXOMAT C HEOOJIBIINM
KOJIMYECTBOM TreorpaMuecKuX MWIA BPEMEHHBIX TPAHHI, & TO M IPU HX OTCYTCTBUH''S
LlenenanpaBieHHoe YOHHACTBO TOCYIapCTBEHHOTO CyOBEKTa B TPETbEM TOCYIapCTBE
MOMECTHJIO «METOJ yAapOB MO MPEANOIaracMbIM TEPPOPHCTAM TaK HAa3bIBAEMOW “BOMHBI C
TeppopoM” B KOHTEKCT  MEXKIOCYJAapCTBEHHBIX  OTHOLICHWI''® W HarmsimHo
[POJEMOHCTPUPOBAIO PEAbHBIC PHCKH, KOTOPBIE PACLUIMPEHHE NOKTPUHBI «BOMHBI C
TeppopoM»?° cozmaeT st MEXIYHAPOIHOTO MHUpal?l,

63.  MexmyHapogHOE COOOIIECTBO ceifyac CTONKHETCS ¢ BEChbMa PealIbHOM MepCIeKTHBON
TOTO, YTO TOCYJAapcTBa MOTYT CHAENATh CTPATEIMYECKHUH BHIOOP B TIOJIB3Y JIMKBUAALMN
BBICOKOIIOCTABJICHHBIX BOCHHBIX YNHOBHUKOB B OTCYTCTBHE OYEBHUIHOW BOWHBI U IBITATHCS
ONpaBIaTh Takue yOMICTBA TEM, YTO HENbIO SBISETCS «TEPPOPUCTY, MPEACTABIISFOIINN
MOTEHIMATIBHYIO OyAyIIyIO YIpo3y.

64. MupMm crioBaMH, IeJICHaNpaBiIeHHoe yOwmiicTBo TeHepama CyneiiMmaHw,
coBepuieHHoe 1mocie 20 JeT HMCKaKEHHH MEXIyHapoJIHOTO IpaBa M HEOJHOKPATHBIX
MAacCOBBIX HApYIICHHH T'yMaHHTapHOTO MNpaBal??, — 3TO HE NPOCTO CKOJB3KUH ITYTb.
10 majieHue B nponacthi?,

MeKkayHApOAHbIH KOHTPOJIb U HAA30P

65. HecmoTps Ha npaBOBYH SKBHIMOPUCTHKY, KOTOPOH NPHUXOJHUTCS 3aHUMATHCS
OTIENIBHBIM TOCYJapCTBaAM B TIONBITKE OMNpaBAaTh IIeJIEHANpaBlIeHHbIE YOHCTBa C
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Christof Heyns and others, «The international law framework regulating the use of armed dronesy,
International and Comparative Law Quarterly, vol. 65, No. 4 (October 2016), pp. 791-827.
http://Awww.justsecurity.org/67937/soleimani-strike-marks-a-novel-shift-in-targeted-killing-
dangerous-to-the-global-order/.

Cwm., Hanipumep, A/73/361.

ITpuMeHeHne BOOPYKEHHON CHIIbI TOCYIapCTBOM IIPOTUB CYBEPEHUTETA, TEPPUTOPHUATIBLHON
OCIOCTHOCTHU HUIIN MOJINTHYECKON He3aBHCUMOCTHU JApYyToro rocyaapcrBa MOXET NPEACTABIATH coboit
akT arpeccun. C 2018 roga MexxayHapoJHEIH YTOJIOBHEIH Cy/] 001a1aeT IOPHCANKINEH B OTHOIIIEHHN
NPECTYIIICHUS arpeCCuu.

Cwm., nanpumep, URL:
http://www.ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=25520&L angID=E;
A/HRC/43/57.

[epedpasupys Mapko Munanosuda (HHTEpBBIO, MapT 2020 roaa).
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HCIIOJIb30BaHWEM OECIMIIOTHUKOB, MHOTHE TakKWe YOMICTBA KBAIM(UIUPYIOTCS JINOO Kak
MPOM3BOJILHBIE B COOTBETCTBUH CO CTaTheil 6 MeEXAyHapOAHOrO MaKTa O TPAKAAHCKUX U
MTOJMTHIECKHUX MpaBax, Jr0o kak HapymeHus jus ad bellum. Hexotopsie yOuiicTBa Hapsamy
C TaK Ha3bIBAEMBIMHU «IIOOOYHBIMU» KEPTBAMH TAK)KE MOTYT HApyIIaTh MEXYHapOIHOE
rymMaHutapHoe npaso. OTHaAKO OTCYTCTBHE PACCIICAOBAHUI ATUX UHI[HCHTOB HE TO3BOJISIET
MOJY4UTh NPaBAUBYIO KApTHHY U MPUBJICYb BHHOBHBIX K OTBETCTBEHHOCTH.

66. I'me Ha MeXAyHApOIHOM YpPOBHE JOJDKHBI PACCMATPUBATHCS 3TH BOIPOCHL, C TEM
9TOOBI 00ECIEeYUTh MOCIEIOBATENFHOCTS NECHCTBUH M MOOYIUTH TOCYINApCTBa CEPHE3HO
OTHOCHTBCS K pe3ysIbTaTaM Takoro paccMorpeHusa’? K coxaneHuro, Ha CeronHsIMIHAN JCHb
MEXTyHapOAHbIE HAA30PHBIE MEXAHM3MbI HE B COCTOSIHIH MOZOMTH K 3TOH CUTYyalllu C TOH
CEephE3HOCTHIO, KOTOPYIO OHa 3aciyxuBaeT. Hampumep, B mpoBepeHHoM B 2017 romy
monpobHom wuccnenoBannu MHcTHTyT Oprammsamun  OO0venwHeHHBIX Hamumit  mo
HCCIIEJOBAHMIO TIPOOIIEM Pa30pyKEHHUSI OTMETIII HACTOSATEIbHYIO HEOOXOANMOCTD PEIICHUS
mpoOIeMBl  OTCYTCTBHS TPAHCHAPEHTHOCTH, HAA30pa M TIOJOTYETHOCTH B CBS3M C
HCIIOIb30BAaHHEM YAAPHBIX OECIHIOTHUKOB?,

67.  C yderoMm 3TOro BHIBOJA U [IPHHMMAsi BO BHUMAHUE Ba)KHOCTH cTaThu 51 VcraBa ms
riaoGanpHOro Mupa u Ge3omacHocTH — riaBHOM muccun Opranusanuu OGbeTMHEHHBIX
Hammit — npencraBisiercss pasyMHBIM IPEUIOKHTH, YTOOBI TOCYIapCTBA, KOTOpPBIE
CCBUTAIOTCS Ha CTAaThIO 51 /ist ONpaBIaHusI LIENICHAIPABICHHBIX YOUICTB C UCIIONB30BAHUEM
OCCHIIIOTHUKOB WM [PYTHX CPEACTB, MPEICTABIBUIN MEKIYHAPOZHOMY COOOILICCTBY
noapobHOe 000CHOBaHWE, a HE KparTkuil order. Takoe 00OCHOBAaHHE JODKHO BKIIOYATH
«I0KA3aTeJIbCTBA HEMUHYEMOCTH BHEUIHEH YIPO3bl M COPa3MEPHOCTH MEp, KOTOPBIC OHU
HAMEPEHBI TPHUHATH B OTBET Ha 3Ty yrpo3y. Upe3MepHO LIMPOKOe W HE OTpaHHYCHHOE
HUKaKMMH paMKaMHd TOJKOBaHWE cTaTbu 51 mpeacrtaBmsier co0oit  yrposy mis
MEXIyHAPOIHOIO MOPSAKA, OCHOBAHHOTO HA MPABWIIAX, M HPEISITCTBYET YKPCILUICHHIO
MEXIyHAPOJIHOTO MUPa 1 OE30MaCHOCTH» 5,

68. TeMm He MeHee rocyaapcTBa MajoO uTO TIPEIOCTaBHIM B KauecTBE OKA3aTEIIbCTB
HEM30€KHOCTH YIpo3, Ha KOTOPBIE OHH CCBUIANNCH, 3asBIsAS O HEOOXOJUMOCTH
MPEBEHTHBHOW CcaMOOOOPOHBI ¥  IIeJICHANpaBlIeHHbIX yOmMicTB. Hwuskoe KadecTBO
MaTepHaoB, IPEICTaBIEHHBIX 110 cTaThe 51, ycyryousercs TeM (akToM, 4To TOCYAapCcTBa
He MHPOPMHUPYIOTCS 00 3THX TPEACTABICHUAX B OOBIYHOM TMOpsAKe. JleTansHOe H3yUeHHe
MPENCTaBICHHBIX IO CTaThe 51 MarephaioB, MNPOBEICHHOE B paMmKax I[IporpamMMbl
TapBapcKo#l KON MpaBa M0 MEKIYHAPOIAHOMY TIPaBy ¥ BOOPYXKEHHBIM KOH(IMKTaM,
MOKa3ajgo, 4TO «roCyJapCTBaM-ujeHaM, IO BCeH BHIMMOCTH, HE HM3BECTHO O TaKHX
3aMBIECHUSAX O TPUMEHEHWH CHIBI B pPaMKaX OOBIYHOM MPakTHKH»'?., ITO BHI3BIBAET
CEephE3HYI0 03a00YEHHOCTD, MMOCKONBKY 3TO TaK)Ke O3HAYaeT, YTO MOJYaHHE, ¢ KOTOPHIM
rocyapcTBa dallle BCErO0 BCTPEYAIOT MaTepHaisl 10 crathe 51, MOkeT He OBITh
MpeIHAMEPEHHBIM WM JJAKe CO3HATEIbHBIM 7,

69. Peakmmsa camoro CoBera be3omacHOCTH B OTBET Ha NpEACTaBISIEMBIC COTIIACHO
cratbe 51 cooOmeHns OblIa He3HAUHTENBHOW. [IpoBeleHHBIN HCCIEIOBATEISIMA AHAIN3
MOKa3bIBaeT, 4YTO «HambOoyiee pachpocTpaHeHHas peakmus» CoBera Ha COOOIICHHS O
caMo000poHe BOOOIIEe HE sABIsAeTCS opuInaIsHEIM oTBeToM. B mepuon 1945-2018 romos
«CoBer besomacHocTH  OQUWIMATBHO  OTpearupoBal — IO  KpaliHeH  mepe,
B CMBICJIC BKJIFOUEHHS KaKOTO-THOO TOJOXKEHWs B pemeHune CoBeTa WM B 3asBICHUE
[pencenatens — UMb Ha TPUMEPHO OTHY IECATYIO YACTh BBISABICHHBIX COOOIIECHUHA O
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http://Aww.unidir.org/files/publications/pdfs/increasing-transparency-oversight-and-accountability-
of-armed-unmanned-aerial-vehicles-en-692.pdf.

Jluxrenmrreiin (S/PV.8699, crp. 65).

Dustin A. Lewis, Naz K. Modirzadeh and Gabriella Blum, Quantum of Silence: Inaction and Jus ad
Bellum (Harvard Law School Program on International Law and Armed Conflict, 2019).

Co BpEMCHEM OBLIO pa3pa60TaH0 HCCKOJIbBKO MCXaHHU3MOB JIJIA obecreueHus TOTO, 4TOOBI
COOGIIIeHI/ISI, NpEACTaBIIAEMBIC I'OCYIapCTBAMU U Coserom be3onacHoctu 110 crartee 51

(B 4acTHOCTH), CBOJMJIMCH BOGAMHO U paclpocTpaHsanuch. OHaKO MOATOTOBKAa MHOTUX JOKJIAI0B
3aICPIKUBACTCA HA HECKOJILKO JIET, B PE3YJIBTATE Y€TO OHU UMCIOT OI'PaHUYCHHY IO ITOJIUTUYCCKY IO
HOEHHOCTD, XOTs 3TO HE O3HAYACT OTKa3a OT APYIrUuX MaTECpUaJIOB, IPEACTABIIACMbIX TAKUMU
MEXaHU3MaMHU.
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camoobopone»'?®. B ormx cnydasx peakumsi CoBera damie BCEro BBIpaXanach B
HOJIUTUYECKUX, a He IOPUAMYECKUX TEPMHHAX: OH BBICKa3bIBal CBOIO 03a00YEHHOCTS,
HE J1aBas IIPH 9TOM IIPaBOBOM OLICHKH M HE PEKOMEH/YsI IPUBJICYCHHS K OTBETCTBEHHOCTH U
Mep IO MCHPABICHHIO IOJIOKeHHs. HecMOoTps Ha MHOTOYHCIICHHBIC CIIydaW HapyLICHHs
LIETIOCTHOCTH Y CTaBa, CyBepPEHHUTETa TPETHEro rocyapcTBa U IIpaBa Ha JKU3Hb, JIMIIb OJHH
pa3 CoBeT IIoCTaBUII O COMHEHHE 3aKOHHOCTB SKCTEPPUTOPHAIIBHOTO LIeIEHAIIPaBICHHOTO
yOuiictBal?®. OTCyTCTBHE OQHIUATHHOTO YUACTHS C €r0 CTOPOHBI MOXKET OBITH 00YCIOBICHO
3HAYUTEIBHBIM YBENMYCHHEM YHCIA CIydYaeB NPUMEHEHHs IpaBa BETO IOCTOSHHBIMHU
yineHamu CoBeTra, OCOOCGHHO B TAaKUX AGNUKATHBIX BONPOCAX, KaK NMPUMEHEHHE CHIBI U
LeJIeHalpaBIeHHbIe YOuicTBa.

MoJyanue rocyiapcrs

70. TocymapcTBa-ujieHBI TakXe HE pearupyoT IMyOIMYHO Ha CIy4daW YIIPEkKTaromieH
caMOOOOpOHBI, B TOM HYHCJIE C HCIOJIB30BaHHEM OecIMIOTHHKOB. Hampumep, naxke mpu
HAaHECCHUH KOAIMIMOHHBIMUA CHJIaMH OTPOMHOTO KoJHWdecTBa ynapos mno Cupuiickon
Apabckoii PeciyOomuke B mepuon 2014-2017 romoB, «OTpearnpoBalH JIMIIF HEKOTOPHIE
roCyAapcTBa... OJHU — C HCIOJb30BAaHUEM “IOPUIMYECKON JIEKCUKW , Jpyrue —
C MCIOJIB30BAaHNEM JOBOJBHO YKJIOHYMBBIX (DOPMYIHNPOBOK... OOJBIIMHCTBO K€ TOCYIapCTB
XpaHWIK MoT4aHne» 0.

71. SIBnstercst nm  MOJMYAaHHWE TOCYNApcTB M JPYTUX MEXIYHapOIOHBIX CyOBEKTOB
MOJTYAIUBBIM COTJIACHEM, KaK TO MPEIoaraloT HeKoTopsle nceienopatenu?® Koporkuii
OTBET Ha 3TO — «HET»'*2, HO MPUYHMHBI TAKOTO YTBEPXKICHUS 3aCIIy)KUBAIOT IOIPOOHOIO
paccmotpenns. Ilo cyTw, BOIpoc KacaeTcsi NMPOMCXOXKICHWS M XapakTepa IpaBa Ha
caM0o00OpOHy, KOTOpOe SBISETCS Y3KHMM HCKIIOUCHHEM M3 3alpera jus cogens Ha
MIPUMEHEHNE CHIIBI B MEX/YHapOJHBIX OTHOIICHUAX. IlocnencTBust Modanus rocyjapcTaa
B 3TOH 00JacTH ONpeNeNuTh OYEHb CIOKHO, W HE B IIOCICIHIOID OYepelnb IOTOMY,
YTO MOJYaHNE MOXKET HMETh COBEPIICHHO pa3HbIC 3HAUCHMS TIPH PA3HBIX 00CTOSTENIBCTBAX.
OHO MOXXET 03HaYaTh MOJYAINBOE COTTIACHE MM TOIpa3yMeBaTh Bo3pakeHne. OHO MOXeET
CBHUJICTENBCTBOBATh 00 OTCYTCTBHU KaKOH-TMOO TOUKH 3PEHHS MIM NMPOCTO 00 OTCYTCTBHH
nHTepeca. OHO TaKk)Ke MOKET YKa3bIBaTh Ha CTPax WM HE)KEJIaHHE.

72.  Opuandeckoil OTIIPaBHOM TOYKOM SIBISIETCS TO, YTO OJHA HOPMa jus cOgens MOXeT
OBITh M3MEHEHA TOJIBKO JPYToil HOpMOH jus cogens!®. OxHaKO MHEHHE O TOM, YTO MOTYaHHE
roCyAapcTBa MOXET M3MEHHTh COJEp)KaHWe WMIEPAaTUBHOM HOPMBI, BKJIIOYas ee
BCIIOMOTaTEbHBIE TTOJIOKEHUS (Takne Kak NMPHU3HAHHBIE MCKIIOUCHHS M3 HOPM), JOJDKHO
paccMaTpHBaThCs C KpalHEH OCTOPOXKHOCTBIOM4. VTBepKICHHS O TOM, YTO MOJYAHHUE
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Lewis, Modirzadeh and Blum, Quantum of Silence.

Pesosmorus 573 (1985) Cosera Be3omacHocTy.

Paulina Starski, «Silence within the process of normative change and evolution of the prohibition on
the use of force: normative volatility and legislative responsibility», Journal on the Use of Force and
International Law, vol. 4, No. 1 (2017), p. 48.

DTH B3TJISLIBI TIPEICTABIICHBI U TPOAHATU3UPOBaHbI B paboTe Lewis, Modirzadeh and Blum, Quantum
of Silence, pp. 70-79.

Kak 3asBun 13 saBaps 2020 rona [locrosHHEI npencraButens ABctpun pu OpraHu3ain
O6beaunennbix Hanmit (http://www.bmeia.gv.at/oev-new-york/news/statements-and-speeches/alle-
statements/2020/01/sc-open-debatemaintenance-of-international-peace-and-security-upholding-the-
un-charter/):

M5l ¢ 03a009€HHOCTBIO OTMEYAEM YBEIHIEHHE YHCIIA CITydaeB OXHOCTOPOHHETO
INPUMEHEHHS BOOPYKEHHOM CHJIBI CO CCBUIKOI Ha HEOThEMJIEMOE IIPAaBO Ha CAMOOOOPOHY B
COOTBETCTBUHM CO cTatheil 51 YcraBa. DTu ciydau u TOT (axT, 4To Apyrue rocynapcraa —
yneHsl Opranuzanuu O6beanHeHHBIX Haruii He BBIpaxaroT MyOIMYHO CBOMX FOPHINUECKUX
MHEHHH 110 KQKIOMY U3 HUX, HE MOTYT TOJKOBAaThCSA KaK HOBasi IPaKTHKa TOCYIapCTB WIN
opinio juris, KOTOpBIE MOTYT IIPUBECTH K 3pO3HH cTaThl 2 (4) YcraBa, koTopyro Komuccus
MEK/TyHapOIHOTO IIpaBa OIpeelIiIa B KA4eCTBE NMITEPaTUBHON HOPMEI (jus cogens).
http://www.ejiltalk.org/the-diversity-of-rules-on-the-use-of-force-implications-for-the-evolution-of-
the-law/. Akanze Takxe yKas3biBaeT Ha CITy4yau, KOTJa MOCIEAYOIIas MPAKTHKAa MOXKET ObITh 3aKOHHO
HCTIONIB30BaHa I TOJIKOBAHUS Y CTaBa, HAIIpUMEP, B CBSI3M C OTBETCTBEHHOCTHIO IO 3aIUTE.
Lewis, Modirzadeh and Blum, Quantum of Silence, p. 79.
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TOCyAapcTBa MOXKET M3MEHUTH COJEp)KaHKMe MO0 3ampeTa Ha MPUMEHEHHE CHIIbI, JTHOO
Y3KOTO HCKJIIOYEHHS W3 OTOr0 3alpeTa, Kacarollerocss caMoOOOpOHBI, OCOOEHHO
YTBEP KICHHS, HAIIPABJICHHbIC HA PACIINPEHNE OCHOBAHMH AJISI MPUMEHEHUSI CHIIBL, C TPYIOM
TIOJITAFOTCS 3aIIHTE.

73. IMozummsa Komuccnn MexxayHapoIHOTO TpaBa o cocTosHuio Ha 2018 rox He maer
JIOCTATOYHBIX YKa3aHHii 10 3TUM BorpocaM. UTo KacaeTcs MOTSHIHATbHON POJIM MOTYaHHS
B TOJIKOBAaHUH JOTOBOPOB, TO KoMuccus Brickazaia MHEHHE O TOM, YTO «MOJYAHUE OJHOTO
WIN HECKOJIIbKUX YYaCTHHKOB MOJXET MpPEICTaBIsITh COOOW MPHUHATHE MOCIEAYOLIeH
MPaKTHKH, KOT1a 00CTOATENbCTBA TPEOYIOT peakimn» . Bmecte ¢ Tem Komuccus cmsiramia
3TOT OOIIKiT MOJX0/, MOJYEPKHYB, YTO «PEJICBAHTHOCTh MOJYAHMS MU Oe3leicTBUS [Uis
YCTAHOBJICHHSI COTJIANICHHS OTHOCHTENILHO TOJKOBAHHS B 3HAYUTEIHHOM CTEHNECHU 3aBUCHT
OT 00CTOSATENBCTB KOHKPETHOTO Aean’®e.

74.  Yto xacaercs NMpHW3HAHUSA OOIIEH MPAaKTUKHA B KayecTBE MPaBOBOW HOPMEI (Opinio
juris) — cocTaBHOTO 3JIEMEHTa MEKTyHAPOIHOTO OOBIYHOTO MpaBa, To KoMuccus mpuiia K
BBIBOJY O TOM, YTO OTCYTCTBHE PEaKIHMU B TCUYCHHE KAKOTO-TO BPEMEHH MOXKET CIIY)KUTb
CBUICTEIECTBOM IIPU3HAHUS B KQUECTBE OPinio juris Mpu yCIOBHH, YTO TOCYJapCTBA HMEIH
BO3MOXHOCTB PEarnpoBaTh, a 00CTOATEIBCTBA TpeOOBaIN peakuu .

75.  Peakuust rocyIapcTB Ha MO3UIAIO KOMICCHH CBUIETENBCTBYET O IBHOM OTCYTCTBHH
KOHCeHCyca. HekoTophle MpeaynpekaaroT, 9YT0 HX MHEHHS MOTYT BBIPaXKaThCS B YaCTHOM
MOPSAZIKE, & HE MyOIMYHO W UTO MPEAIoaraeMoe OTCYTCTBHE PEAKIINH WIIM MOJYaHUE C UX
CTOPOHBI  MOXET OBITh  OOYCJIOBJIEHO MOJWUTHYECKAMH W JUINIOMaTHYECKAMU
COOOpaKEHUAMH, & HE TEM, YTO OHH COTJIACHBI C TIPABOBOM MO3UIIMEH, JIeKaIed B OCHOBE
neiicteus rocyaapersa. CiielyeT OTMETHTB, YTO, KaK IO JUepKHUBAIIN FOPUCTHI, B TEX CIyUasx,
Korma yOeKIEeHWs TOCyIapcTB MOTHBHPOBAHBI  KOPBICTHBIMH ~ HHTEPECAMH  WIIH
NPUHYXKICHUEM, OHHM MOTYT OBITh JIMIIEHBI «HCKPEHHOCTH» M, CIEI0BaTEIbHO,
OPUAMIECKON CHIThIL®e,

76.  Crarpa 51 YcraBa TpebyeT OT rocynapcTB-WICHOB HEMEIIIEHHO coobmaTts CoBeTy
BezomacHocTH 0 Mepax, MPEINOJIOKUTENFHO MPUHAMAEMBIX B TOPSAKE OCYIIECTBICHHS
IIpaBa Ha MHANBUAYAJIbHYIO MM KOJUICKTHBHYIO caMOOOOpOHy. B curyarum npencrasnenus
CoBety coOOIIEHNSI B COOTBETCTBHM CO CTaTheil 51, B KOTOPOM COAEPKHUTCS CIHMIIKOM
IIMPOKOE 3asBJIEHHE O CaMOOOOpOHE, MOXET JIM HAOII0JacMOe MOJYaHHE CO CTOPOHBI
CoBera, €ro WIEHOB WM APYTHX TOCYAapCTB MPUBECTH K PACIIMPEHUIO OCHOBAHWH IS
TIPUMEHEHHS CUITBI B ITOPSIJIKE CaMOOOOPOHBI, ITPEAYCMOTPEHHBIX JIOTOBOPOM MJIN OOBIYHBIM
MEXXITyHapOIHBIM ITPaBOM?

77.  Pesomouum u ob6cyxaeHus Copera be3omacHOCTH MOTYT MMETh OTHOLICHHE K
TOJKOBaHHIO YcTaBa M ()OPMHUPOBAHHIO WM BhIpakeHHIO opinio juris'®®. Kpome Toro,
MOCPEICTBOM COBOKYITHOTO BO3JICHUCTBUSL €r0 OCYKICHHUI M COOTBETCTBYIOIICH NPAKTUKH U
opinio juris rocyapcTB, B TOM YHCIIEC BRIPAXKEHHBIX B X0J1¢ TpeHui B CoBeTe, ONpeAeieHHAs
NpaKkTuKa, MMeronias oTHomeHne k COBeTy, MOXET CIOCOOCTBOBAaTh BO3HHKHOBEHHIO,
BBIKPUCTAITM30BBIBAHUIO MM YKPEIUICHHIO OOBIYHOH HOPMBI OOIIEro MEeXIyHApOIHOTO
npapal®, U npu onpeneneHHbIX 00CTOSATENbCTBAX MOTYAHHE TOCYIAPCTB MOXKET BIUATH HA
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Oguyuanvuvie omuemot I enepanvhoi Accambneu, cemvoecsim mpemwsi ceccust, JJonoanenue Ne 10
(A/73/10), c.15.

Tam xe, c. 88.

Tam xe, c. 133.

Starski, «Silence within the process of normative change and evolution of the prohibition on the use
of forcey, p. 21.

Hanpumep, MexayHapoaublii TpuOyHan o 6biBiieit FOrocnaBuu B CBOeM pEIICHHUH OT 2 OKTAOPsI
1995 rona no neny Obsunumens npomue Taduua paccmotpen pesomoru Cosera besonacHocTH,
«uMeromue OoIbIIoe 3HaUeHUE AT GOPMHUPOBaHUS opinio jurisy. Cum. Takke URL:
http://iwww.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/ILA%20Report%20on
%20Formation%200f%20Customary%20International%20Law.pdf u Jessica S. Burniske,

Naz K. Modirzadeh and Dustin A. Lewis, Armed Non-State Actors and International Human Rights
Law: An Analysis of the Practice of U.N. Security Council and U.N. General Assembly (Harvard
Law School Program on International Law and Armed Conflict, June 2017).

Lewis, Modirzadeh and Blum, Quantum of Silence, citing Olivier Corten, p. 47.
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(hopMHUpOBaHNE, BBISBICHUE, N3MEHCHHE U MPEKPAIICHAE ACHCTBHUS HEKOTOPBIX JOKTPUHL,
OnHako TakWe YCJIOBUS JalleKh OT BBHITIOJHEHUS B COOOIICHWSX, MPEIACTABISEMBIX B
COOTBETCTBHUH CO CTaTheH S1.

78.  Teopermueckd BO3MOXKHBIC CIIOCOOBI H3MEHEHHS MEXIYHApOTHOTO TpaBa B
3HAYHUTEIBHON CTEIICHN HeTIPUEMIIEMBI B OTHOIICHUH IIMPOKHX MPUTA3AHUI Ha IPUMCHEHHE
CHJIBI B CBSI3M C OCYIIIECTBICHHEM IpaBa Ha caM0000poHy. Kpome Toro, oT4acTy B CHILy TOTO,
YTO TOCYAapCTBAa HE IOJy4alOT CBOCBPEMEHHOW M CHCTEMAaTHYeCKOH HH(pOpMamuu O
«COOOMIEHUAX MO cTaTthe S51», MX NpenrojaraeMoe MOJYaHHE HE MOXKET CUUTAThCS
npeIHaMepEeHHBIM HIN JJaKe CO3HATENBHBIM, U YK TeM 0oJiee CBHACTEIbCTBOM IO UIMHHBIX
yoexaenuit'*?. Kak mosiCHHI IOpUCKOHCYNBT [T0CTOSHHOTO MpeacTaBUTENIbCTBA MEKCHKH
npu Oprauusamun O6bexurennbx Hammii 8 Helo-Hopke, 0TCyTCTBHE TPAHCIIAPEHTHOCTH B
npouenypax Cosera be3onmacHocTH B 3HAUMTENBHOH CTENCHH OOBACHACT NPHYMHY
MOJNYaHHA MHOTHX TOCYJapCTB-WICHOB, KOTOpOE «TakMM 0OO0pa3oM, HE MOXeT
paccMaTpHBaThCA KaK MOJIYAJIHBOE COTJIACHE C JIFOOBIMHA HOBBIMHU TOJKOBAHHAMH CTAThU 51
VYcraBa OOH o mpuMeHEHNH CHIIBI IPOTUB TEPPOPUCTOB B TPEThel cTpane... BolmbIImHCTBO
rocyaapctB — wieHoB OOH mpocto ocrarotest B HeBeAeHUI» 42,

79. Tem HE MCHEC, HCCMOTPA HAa TBECPAYIO MPE3yMIIUIO TOTO, YTO MOJYaHUC CAMO IIO
cebe He SABISACTCS NMPU3HAHUCM KaKom-11u00 no3unuu, 1o psAay MNpUYUH CJIIOXKHUBIIAACA
CUTyallud MOJIYaHUsA B OTBCT Ha HC3aKOHHBIC 3asBJICHUA O caM0060p0He ABJIACTCA KpaﬁHe
HeyﬂOBJ’IeTBOpHTeJ’ILHOﬁZ

a) BO-TIEPBBIX, MOJYAaHHE MHOTHX, IIOXOXKE, HMEET HPHUCKOPOHBIH 3(heKT
YCHIJIEHHS TOJIOCOB T€X HEMHOTHX, KTO CTPEMUTCS PACIIMPUTH OCHOBAHHS ISl IPUMECHEHUS
cunbl.  VIX HENpONOpIMOHANBHOE BIHSHHE, OE3yCIOBHO, HAXOAWT OTPaXEHHE B
IOPUANYIECKON HayKe;

b) BO-BTOPbLIX, MOJYaHHUC ToCyAapCTBa OTKPBLITO U1 IMHPOKOTO TOJKOBAHUA,
HEBCPHOI'0 HMCTOJIKOBAHWA W HCAOIIOHHMMAaHUA, 0COOEHHO €O CTOpPOHBI TOCYyAapcCTBa,
HWHUIIUHUPOBABLICTO ,Z[eﬁCTBPIe;

C) B-TPETBHX, TOCYAaPCTBA KaK WICHBI MEKIYHAPOIHOTO COOOIIECTBA, 0COOEHHO
B TIEPUOJ, XapaKTEPH3YIOUMHCS TIONBITKAMH CIPOBOMMPOBATh HECTAOMIBHOCTE B
HOPMAaTHBHO-TIPaBOBON cdepe, ocimabiss sKecTKHe TpeOOBaHWS K CaMOOOOpOHE, HECYT
OTBETCTBEHHOCTH 32 00€ECTICUEHNE MPABOBOM CTAGHIBHOCTH MOCPEICTBOM BHIPAXKEHHS CBOCH
no3uuu4;

d) B-UETBEPTHIX, CEPbE3HBI  XapaKTep  paccMaTpUBaeMbIX  BOIPOCOB,
3aTparuBaoONINX OCHOBOIIOJIATAIOIINE HOPMBI COBPEMEHHOH MEXIyHAapOJHOW IpaBOBOH
CHCTEMbI, HapylIeHHe KOTOPBIX CKa3bIBAETCSI HA BCEX TOCYAApCTBAX, JOJDKEH MOOYXKIaTh
rOCyZapcTBa BBICKA3bIBaTh CBOE MHEHHE.

80. MOH‘IaHI/Ie, IIYCTb U HC MIPSAMBIM O6p330M, BC€ K€ MOXKCT B KOHCYHOM CUETC ITOBJIUATH
Ha HOPMBI U UX PA3BUTHUC. Ha (1)OH6 IOPpUANICCKUX CIIO’KHOCTEH MOJITYaHHE MOXKET OBITh
OIIaCHBbIM, HC B MMOCJICAHIOO O4Y€pEeAb NIOTOMY, YTO OHO HCOJAHO3HAYHO. HpﬂMOG corjiacue ¢
KaKUM-JI100 ,I[eﬁCTBPIeM YKE ABJIACTCA ONPCACIICHHBIM CHUI'HAJIOM, TaK K€, KaK U IIPAMOC
Hecormacue. Ho kakoil cHTHaII MOKHO MOJYYHThb, KOI'’Ja HUYCTO HE CKazaHo? HOJ’II/ITI/IKa,
BbIpakaceMas 4epe3 MOJYaHUuC, U MOJYaHUe, O6YCJ'IOBJ'ICHHOG HOHHTHKOﬁ, MOTYyT OBITH
CMCPTCIIbHBIMH. Moimuanue PABHOCUJIBHO 3aKPBITHIO T'J1Ia3 HA HE3aKOHHBIC y6HﬁCTBa.

81.  Pasymeercs, rocymapctBa HE MOTYT HPHHSATH PEIICHHE O TOM, CIEIyeT JU UM
BBICKA3bIBaTh CBOIO TO3HUIIMIO, €CIIM OHM HE OCO3HAIOT, YTO UX OTBET MOXKET TPEOOBATHCS.
Jlo Bcex rocyaapcTB — HaNpsIMylo, HAaJEXHBIM 00pa3oM M CHCTEMaTHYECKH — JIOJDKHA
JOHOCHUTBCSI MHpOopManus o npeacrasisieMblx CoBeTy bezonacHocTH cOOOLIEHUIX B CBSA3H
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C MNPUMEHEHHWEM CHJIBI M [eJICHANPABICHHbBIMU yOMICTBAMHU, a TaKke O Mepax,
npuHIMaeMbIX COBETOM M APYTHMH TOCyAapcTBaMu (Wi 00 UX OoTCyTcTBUH). Heobxommumo
BO300HOBHUTh M TOOLIPSATH MNPOBEACHHE MHOTOCTOPOHHHX AHMCKYCCHH TIO BOIpOCAM,
BBI3BIBAOIINM CEPbE3HYI0 03a00UEHHOCTh MEXK/IYHAPOAHOTO COOOIIECTRA.

82. Jlo mHacroAmero BpeMEHH HamaICcHUS W IIeJICHANlpaBICHHbIE YyOWIHCTBa C
UCIIONB30BaHHEM OECHHIJIOTHHMKOB HE OBUIM MHPEIMETOM AaKTHBHOTO MEXKIyHApOIJHOTO
obcysxneHus u paccMorpernsi. CoBer be3onacHOCTH yCTpaHHIICS OT 3TOT0; MEXXITyHAPOIHOES
€OO0MIEeCTBO, HAMEPEHHO WJIM HET, B OCHOBHOM XPaHHUT MOJTYaHHE. DTO HEIPHEMIIEMO.

3akiroueHue

83.  OnuH U3BECTHBIN ATLNUHUCT, KOI/IA €ro CIIPOCHIIH, II0YEMY OH X04eT HOAHATHCS
Ha JBepect, orBeTHiI: «[IoToMy 4T0 0H Tam». [TockoIBKY 061IIeCTBEHHOE MHEHHE GbLIO0
HACTPOEHO MPOTHB rUGeJIH COJIIAT B BOCHHbIX JeiiCTBHAX 32 Py0eKOM, HCIOJIL30BaHHE
BOOPY:KEHHBbIX O€CHMJIOTHHKOB BO3POCJI0 B reOMeTPHYECKOWl mporpeccud. B sty
«BTOPYI0 3py OGeCHMJIOTHMKOB» OECHMJIOTHHKH CTAJIM TAKKe MPECTHKHbIM,
3pPeKTUBHBIM M /IECTBEHHBIM OpPY:KHEM, M MHOIHE TrOCYIapcTBa CTPeMSITCH
BCTYNHUTH B «KJIY0 o6JamaTelieii 0ecnUIOTHUKOB»!4, OIHAKO caMO CyIeCTBOBAaHHE
0eCHUIOTHUKOB HE ONPABABLIBAET WX HEH3OMPATEIHLHOr0 Pa3BEPTHLIBAHHS, 0 YeM
CBUETEILCTBYIOT KOHBEHIMH 00 OpPY:KHM MACCOBOr0 YHHYTOXKEHHN, XHMHYECKOM
OPY’KHH M JPYT'HX BHAAX OPYKHS HEM30HUPATEIHLHOrO AelCTBHS.

84.  OcoOyio TpeBOry BbI3bIBaeT OTCYTCTBHE MYOJIMYHON AMCKYCCHH IO BONpOcCaM
ITHKH, 3aKOHHOCTH H 3((PEeKTUBHOCTH CTPATEruu «00e3rIaBIuBaHu»*C, Nexkaneii B
OCHOBe IleJIeHANPABJIEHHBIX YOMICTB ¢ MCIO0JIb30BAHHEM 0eCIUJIOTHUKOB, BOIIPOCAM 0
TOM, JIeHCTBUTEJIbHO JIM OHH HMEIOT 3asiBJeHHBIH 3(deKkT, a Takike OTHOCHTEIbHO
H3MepeHHus UX yclexa ¢ TOYKH 3peHus A0Jr0CPOYHOro BUACHHUS YCTOHYNBOM 3aIUThI
YyeJIOBEYeCKHX JKH3Heil M riaobaibHoro wmupa. BmecTto 3TOro BoiiHa ObLIa
HOpPMAJIM30BaHA KaK JErHTUMHBIIi W HeoOXOOUMMBIil CIYTHHMK MHpa, a He KaK ero
NPOTHBONOJIOKHOCT. MBI JOKHBI cIelaTh Bce, YTO B HAIIMX CHJIAX, 4YTOOBI
NPOTUBOCTOSITH ITOMY.

85. lasi >(pdeKTHBHOr0 pelieHNs MHOTOYHCIEHHBIX MPOOGJeM, CO3TaBaeMbIX
YIapHBIMU OeCMUJIOTHHKAMH M IleJIEHANIPABJIEHHBIMU YOMiicTBAMHU, rocyIapcTBaM,
MEKIYHAPOAHBIM THPEKTUBHBIM OPraHaM W JPYrMM 3aWHTEPEeCOBAHHBIM CyObeKTaM
HE00X0UMO:

a) pa3padoTaTh HaJeKHbIEe CTAHAAPTHI TPAHCHAPEHTHOCTH, HaaA30pa W
MOJOTYETHOCTH TPH HCIOJH30BAHUH YIAPHBLIX OeCNHJIOTHHKOB W B3fITh Ha cedsi
00513aTEJILCTBA B ITOM 00J1aCTH;

b) NPUHUMATH 3¢ PeKTHBHbIE MepPhl 0 KOHTPOJIIO 32 pacnpocTpaHeHHeM
0ecMMIOTHHUKOB NMOCPEICTBOM BBeJeHUs] IKCHOPTHBIX U MHOIOCTOPOHHUX PeKMMOB
KOHTPOJIA HAaJl BOOPY’KEHMSIMH M/MJIM B COOTBETCTBMM € MEKAYHAPOAHBIMU
J0TOBOPaMH;

c) OTKPBITO 00CY:KAaTh TPOOGJEMBbI, KOTOpPble TPEACTABJSIOT JJIs
MEKIAYHAPOAHOIO TpaBa IeJeHANpaB/IIeHHbIe YOWiCcTBA ¢ WCHOJIb30BaAHHEM
0eCnMJI0THUKOB;

d) 00bABUTH HenpueMJieMbIM J10oe npuMeHeHune CHJIBI,
He cooTBeTcTBYOIIee YcraBy Opranuzamuu O0benuHennbix Hauwmii, 1 oTBeprarth
npeanoJjiaraemMblie NPaBOBbIe 0CHOBAHUSI TAKOT0 MPUMEHEHHSI CHJIbI;

e) pacciieoBaTh BCe YTBEP:KAEHHS O HE3aKOHHOW rudenn Jrogeil B
pe3yJibTare NpPUMEHeHUs1 OeCNUJOTHHKOB, B TOM 4HCJEe 4epe3 MeKIyHApOIHbIe
OpraHbl — B TeX CJIy4asx, KOrJa rocyapcraa 3TOro He JeJIaioT.
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VI.

PexoMmenganuun

86. IloMuMO WOATBEpP:KIAECHUS PEKOMEHJAUUI CBOEro mnpeamecTBeHHHKaY
CnenuanbHbIi JOKJIATYMK BHIHOCHT CJIeAYIOLIHE PEKOMEHIAIUH.

87. UYrto kacaeTcsi MPaBOBBIX PaMOK, TO B X0/ BOOPYKeHHBIX KOH()INKTOB B
JOMOJIHEHHEe K MEXKIYHAPOJAHOMY TyMAHMTAPHOMY HpaBy [0JKHO M BIIpeib
NPUMEHATBCA MEXKIYHAPOJHOe MPaBo IpaB 4edoBeka. ONEHKH 3aKOHHOCTH
HaHeCeHHs y/apoB 1 YOMIiCTB JOJIZKHBI HPOBOJUTHLCS C Y4€TOM 000HX CBO/IOB 3aKOHOB,
OCYHIECTBJIATHCH C MPHMEHEHHEM CHCTEMHOI0 KOMILIEKCHOIO MOAX0/Aa U ONMUPATHCS
Ha AaHAJIN3 KOHTEKCTA/CUTyalum.

88. CoBery be3onacHocTu cienyerT ImpoBecTH oQuUMAILHOE 3acelaHue s
paccMOTpeHusi U 00CY:KIeHHMs BcCeX 3asiBJIeHUi, MOJYy4YeHHBIX B COOTBETCTBUH €O
cratbeii 51 Ycrasa.

89. FeHepa.m,HOMy CEeKpeTapro CJIeAyeT COo3AaTb MEKIYHAPOAHbLIC KOMHMCCHUHU 11O
paccjieIoOBaHuI0 WJIM MHCCMM 1O YCTAaHOBJICHUIO (l)aKTOB Jist  pacciieioBaHus
meJeHanpaBJICHHbIX yﬁHﬁCTB ¢ HCII0JIL30BAHHEM 0eCITUJIOTHHKOB.

90. VYBKIIY caeayer npexacraBisitb CoBeTy MmO MpaBaM 4eJIOBEKA eKeroIHbIi
JAOKJIa] 00 OTC/JIeKUBAHNHU YIAPOB C HCIO0Jb30BAHHEM 0eCIIUJIOTHUKOB M J)KepTB TAKHX
yaapos.

91. TocyaapcTBaM-4jieHaM CjeayeT:

a) co3gath (Gopym aiasi obCy:kaeHusi cooduieHuii mo crarbe 51 ¢ ueabI0
o6Mena muHpopManueir 00 ocyuiecTBIeHHH, o00beMe M MpeeJax mnpaBa Ha
caMo06opony**;

b) NMOJOKMTh HAYAJI0 TPAHCIAPEHTHOMY MHOIOCTOPOHHEMY Hpoleccy
pa3padoTKU HAleKHBIX CTAHIAPTOB HCNOJIb30BaHUS 0eCIUJIOTHHKOB;

C) B cjIyyae HeBBINOJIHEHUs] peKkoMeHaanuu b) rocymapcrBam-
eIMHOMBINIVIEHHUKAM CJIeAyeT C031aTh IPYNNy JKCHEPTOB JJisi Pa3padoTKM TaKUX
cranaaprToB (B ¢popme ¢opymMa ¢ YyCTAHOBJIEHHBIMH CPOKAMH PadOThI), C TEM YTOObI
rocyJ1apcrBa, Hay4yHble KPYrH H TpakIaHCKoe O0LIeCTBO MOIJIM ONpeneJuTh U
YKpenuTh NPaBoOBble HOPMbI M MEXaHU3MbI O0TYETHOCTH;

d) NPeAJI0KUTH IKCIepPTaM WIH yupexkIeHUsIM nyoJM4YHO
KJaccu(pUIUPOBATh BOOPY:KEHHbIe KOH(PIMKTBI M CUTYallMH, KOTOpPbIe MOTIYT
CIIPOBOLUPOBATH MEKIYHAPOIHBIN MU HeMeKIYHAPOIHbI BOOPY:KeHHbIH KOH(JIMKT
WJIM OBICTPO MepepacTu B TAKOH KOH(INKT;

e) NoJIep>KMBaTh ~ WHULOMATHBBI, 3anpemammue 4wieHam Cosera
Be30nacHOCTH MPUMEHSITH MPAaBO BETO B TeX CJIy4asx, KOrJa pedb WIET 0 MacCOBBIX
3JI0/IeSIHUSIX W 3asIBJIEHHSIX 0 CaMOOOOpOHe, a TaK:Ke MOIEPKATh HpeLIoKeHHe 00
aBTOMATHYECKOM cO3bIBe 3aceqaHusi I'eHepaibHoii AccamOiien Besikmil pa3, Korna B
Cogete Be3onacHOCTH NpHMeHsieTCsl MPaBO BeT0“S, MIsi 06Cy:KAeHUs] TaKOro poja
BOINPOCOB;

f) nojaep:kaTb crpaternr0 ['eHepadbHOro cexperapss 1O 3alIuTe
rPa’KAAHCKMX JIHL, o0ecrneYyHB ee YeTKMM MAaHIATOM M TPHHAB KOHKpETHbIE
pyKoOBOJsIIME YKA3aHUA M0 MPHMEHEHHIO OPY:KHsl B3PbIBHOIO JeliCTBHSI B TOPOACKHUX
paiioHax;

g) NPpUHATH TBEPAOC NMOJUTHYECKOE 3asiBJICHUEC 00 YKpEenJaeHun 3aluThl
IpakaIaHCKOIro HacCeJ€HUsA OT T'yMAaHHUTAPHOIO yu[epﬁa, HAHOCHMOT0 B pe3yjabTare
NPUMEHECHHUSA OPYKHUHA B3PLIBHOI'O JecTBHUSA B I'yCTOHACEJICHHbIX paﬁonax.
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pe3ynbpTaTa M He3aBHCHMO OT CYLIECTBA IPOEKTa PE30IIOINH, Ha KOTOPHIH HAIOKEHO BETO.
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92. TocyaapcTBaM, HCHOJB3YIOIIUM yIapHble GeCTUIOTHUKH, CIeTyeT:

a) NPH CChUIKE Ha CcTaTbio 51 mpeacTraBisiTh JeTajJbHOe 000CHOBaHMeE,
BKJIIOYasl /10Ka3aTeJbCTBA HMEIOLIero MecTO WJH HeMHHYeMOI0 HamajeHus M
HH(popManHI0 0 COPa3MepPHOCTH Mep, KOTOPbIe J0JIZKHbI ObITh NPUHATHI B OTBET;

b) €031aTh CHEHHAJIBHYI0 TPYNIy MO0 YMeHbIIEHHI0 TMOTepb Cpeau
rPaJIaHCKOI0 HAaceJIleHMsl M TPOBEJEHHUI0O Ppacciie0BaHMil, PpPacmoJaramuyio
COOTBETCTBYIOIUIMMH pecypcaMH, /s NOHUMAHUS NOCIeICTBHIi TNPUMEHeHUs
0eCNUJIOTHHKOB M TOYHOI'0 Y4eTa yiepda, NPMYMHEHHOT0 IPasKAAHCKOMY HaceJeHUIO;

c) NPOBOJMTHL TIIATeJIbHOE pacciel0BaHue YTBep:kaeHui 00 yuiepoe,
NPUYHHEHHOM IPa)JaHCKOMY HaceJIeHHI0, B TOM YHcJIe ¢ HCI0JIb30BAHHEM BHEIHUX
HCTOYHHMKOB, H IPUAABATH IJIACHOCTH IOJIyYeHHbIE JaHHbIE H BbIBO/BI.

93. TocyzapcTBaM, OKa3bIBalOIIUM colelicTBHe B pa3padoTKe MNPoOrpamMm
0eCIMJIOTHMKOB IPYTUX TOCYAAPCTB, CIeAyeT:

a) HH(OPMHUPOBATH NAPJIAMEHT O JIOObIX JOTOBOPEHHOCTSIX 00 OKA3aHMU
MOMOLIH;
b) €031aTh HAIEJKHYIO CHCTEMY Ha/130pa JUIsl o0ecreyeHus TOro, YTo0bI OHM

He ObLIM COYYACTHHKAMM INPOTHBONPABHBIX JeHCTBHIl M 4YTOObI roCyAapCcTBeHHbIE
JO0JIKHOCTHBIE JIMIA HeCJH YIOJOBHYI0O OTBETCTBEHHOCTh (CaMHu MO cede rapaHTHH He
SIBJISIIOTCSI 1I0CTATOYHBIMH);

c) B CHTYalMsX, CBA3AHHBIX ¢ IPMMEHEHHEM CHJIbI B CTPAHAX, C KOTOPBIMH
NMPpUHUMAOLee TOCYIAPCTBO He HAXOAUTCS B KOH(JIMKTe, TPUMEHEeHHe CHJIBI I0JKHO
OCYIECTBJISATHCS MPH CTPOTrOM COO/II0OIEHUH MeKIYHAPOIHOI0 MPaBa NPaB YeJI0BeKa.

94. TocynapcTBaM, KOTOpbIEe IKCIOPTHPYIOT TEXHOJIOTUH, CBSI3aHHbIE C YAAPHBIMH
0eCnUJIOTHUKAMHU, CJlelyeT:

a) BBeCTH 0oJiee JKeCTKHIl KOHTPOJIb 3a mepenayeil TeXHOJIOTMil yAapHbIX
0eCIMJIOTHUKOB M 0eCHUJOTHHKOB JBOIHOI0 Ha3HAYeHUSd U NPUMEHATH 4YeTKHe
KPHUTEPHH ISl MPeAOTBPALeHUsI UX 0€30TBETCTBEHHOI Mmepeaayn;

b) BKJIIOYHTH BOIMPOCHI 3AIIUTHI TPAKTAHCKOT0 HACEJTEHUS U COOTIONEHHS
HOPM MEKIYHAPOAHOr0 TYMAHHTAPHOTO0 MpPaBa B MNPOUEAYPHl YTBEp:KIeHHS U
3aKJII0OYEeHUs] CcOIVIallleHWil O JaJjbHeiiliedl mojjep:kKe, NpoJgake M O00y4YeHUHU
HCMOJIb30BAHUIO YIAPHBIX 0€CIUJI0THHKOB;

c) YTBepAUTh CHENHAJbHBIH NpPOLECC ONePpaTHBHOIO MOHHUTOPHHIA
KOHEYHOI'0 MCHOJIb30BAHMS 51 AHAJU3A Pe3yJbTAaTOB YIapOoB 0eCNHIOTHHKOB M MX
BO3/IeliCTBUS HA TPaKIAHCKOE HAceJIeHHe.

95. IlapaameHTaMm ciexyeT:

a) nepecMOTPeTh MNpOoLeIyPbl NMAPJIAMEHTCKOr0 KOHTPOJsI W Haja3opa ¢
1eJIbI0 BBISIBJIEHMSI M OTPaHNYeHHs] KOHKPETHBIX CJIy4aeB, KOI/Ia pa3BepTbIBaHHe
CHJI He MO2KeT ObITh NMpPeIMeTOM OTKPBITOI0 00CYK/AeHHUS;

b) 00cy:KIaTh OOIIYI0 MOJHMTHKY NPUMEHEHHS] CHJIbI, B TOM 4YHcJIe s
cOBeplIeHMs ILeJieHANPaBJeHHbIX YOMICTB, 0CO0EHHO B TeX CJay4yasX, Korga
napjiaMeHTcKoe 0100peHne He MOJy4eHO.

96. BoopyikeHHBIM TpyNNaM, UCHOJIb3YIOIIMM YyIapHble OeCHMIOTHHKH, CJIexyeT
€00.1I01aTh HOPMBI ME:KIYHAPOJHOI0 NIPABA MPAB YeJ0BeKAa U TYMAHUTAPHOIO NpaBa,
B TOM 4MCJIe B OTHOLICHHMH 3alIpeTa HAa NMPOM3BOJIbHbIC YOHICTBA B COOTBETCTBHH C
MEKAYHAPOAHBIM NPaBOM, pacciaeJoBATh BCe YTBep:KAeHHS O HAPYIICHHAX H
peryJisipHO NpPeACTABIATH NOKJIAABLI 00 OTCIC:KMBAHMHM YIApPOB C HCNOJIb30BaHHEM
0eCNMUJIOTHNKOB M 5KePTB TAKUX yAAPOB.
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Annex

The targeted killing of General Soleimani

1. This case study examines the targeted killing by US armed drone of Iran’s General
Quassem Soleimani in Irag. It is based on legal and policy analyses of the facts as they are
known to the Special Rapporteur.

The case in question

2. On 3 January 2020, a targeted drone strike in the vicinity of Baghdad International
Airport killed Iranian General Qassem Soleimani, commander of the Quds Force unit of
Iran’s Islamic Revolutionary Guard Corps. Abu Mahdi al-Mohandes, deputy commander of
Iraq’s Popular Mobilization Forces (PMFs), four other members of the PMF (Muhammed
Reza al-Jaberi, Hassan Abdu al-Hadi, Muhammad al-Shaybani, Haider Ali) and four
members of Iran’s Islamic Revolutionary Guard Corps (Hossein Pourjafari, Shahroud
Mozafarinia, Hadi Taremi, Vahid Zamanian) were reportedly killed in the strike. It is
unclear whether civilians were harmed or killed in the attack.!

3. Arriving from Damascus reportedly on an official visit upon the invitation of the then
Prime Minister of Iraq, General Soleimani landed at Bagdad airport around 1:00 am
where he was met by Abu Mahdi al-Mohandes. Moments after leaving the airport, his
convoy was hit by a drone strike, killing at least ten persons. Notice of the strike was only
made public some hours later at 4:00 am. In the meantime, the airport went into lockdown
with all flights suspended.?

4, Some hours after the strike, the US Department of Defense (DoD) claimed that the
US military® had taken this “decisive” action against General Soleimani at the direction of
US President Trump.*

5. On the same night that Soleimani was Killed, the US military in Yemen allegedly
targeted the commander of the Yemen division of Iran’s elite Quds Force, Abdul Reza
Shahlai. The attempt failed, but killed instead Mohammad Mirza, a Quds Force operative.5

6. Five days later, on January 8, Iran launched numerous pin-point precision® ballistic
strikes, against two Coalition force bases in Irag, including the Ain al-Assad airbase from
which the US drone strike against General Soleimani was launched. The strikes injured over
100 US servicemen, including 34 troops with traumatic brain injury.”
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https://airwars.org/civilian-casualties/?country=iraq,syria&belligerent=coalition. The Special
Rapporteur is unaware of any statement by the US administration identifying who else was killed and
their role, if any, in ongoing or imminent attacks on the US.

For a timeline of the event, see this video by Al Arabiya: https://www.youtube.com/watch?v=7-
egpOealu4.

Reporting suggests the involvement of the US Central Intelligence Agency as well.
https://www.nbcnews.com/news/mideast/airport-informants-overhead-drones-how-u-s-killed-
soleimani-n1113726.
https://www.defense.gov/Newsroom/Releases/Release/Article/2049534/statement-by-the-department-
of-defense/. The DoD claimed that this was a “defensive” action, that General Soleimani was
“actively developing plans to attack American diplomats and service members in Iraq and throughout
the region” and the “strike was aimed at deterring future attack plans.”

See https://theintercept.com/2020/01/10/us-strike-abdul-reza-shahlai-yemen/;
https://www.washingtonpost.com/world/national-security/on-the-day-us-forces-killed-soleimani-they-
launched-another-secret-operation-targeting-a-senior-iranian-official-in-yemen.
https://ukdefencejournal.org.uk/soleimani-helped-turn-iran-into-one-of-the-most-effective-
proponents-of-remote-warfare-his-impact-lives-on/.
https://www.reuters.com/article/us-usa-pentagon-thi-exclusive/exclusive-more-than-100-u-s-troops-
diagnosed-with-brain-injuries-from-iran-attack-officials-idUSKBN2041ZK.
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7. Seventy-two hours after their attacks, the Iranian authorities also confirmed that an
Iranian missile had struck down “by mistake” Ukraine International Airlines Flight 752 en
route from Tehran to Kiev shortly after take-off. All 176 passengers and crew were Killed,
including 82 Iranians, 55 Canadian citizens and 30 Canadian permanent residents, 11
Ukrainians, 10 Swedes, 4 Afghans, and 3 British nationals.® The authorities insisted that the
strike was a “mistake” of missile operators who had confused the civilian aircraft for a US
missile or a plane. A safety investigation, led by Iran, was initiated shortly after the strike,
supported by accredited representatives and experts from the affected countries. The
investigation has, however, experienced delays due to the Covid19 pandemic®.

8. In the months before the events of January 2020, Iran, what the US deemed “Iran-
supported militias”, and the US had engaged in a series of attacks and counter-attacks. US
“interests in the Middle East region™® were allegedly targeted, to which the US had
responded.** In addition, on 27 December, a rocket attack reportedly by Kata’ib Hezbollah,
occurred in Kirkuck. On 29 December, a US strike against five facilities in Irag and the
Syrian Arab Republic controlled by Kata’ib Hezbollah killed allegedly 24 people and
wounded 50.%2 Despite these incidents, it appeared both Iran and the US wished to avoid a
“full-out conventional war.”?

9. These late 2019 attacks took place against a backdrop of very large popular
demonstrations against the high levels of unemployment and corruption in Irag, beginning
in November and directed to the Government. The protests were met with lethal force by
Iraq’s security forces and armed non-State groups, resulting in hundreds of deaths,
thousands wounded and multiple disappearances of activists.

The international legal framework applicable to a drone
targeted killing

10.  To be lawful, a targeted Killing, including by way of a drone strike, must be legal
under all applicable legal regimes. The relevant regimes are the jus ad bellum, the jus in bello
and international human rights law:

(@  Jus ad bellum is laid out in the UN-Charter and encompasses the right to use
force. However, as a general rule, Art. 2.4 UN Charter forbids the use of force (or the threat
to use force) between UN members with the exception, laid out under Art. 51, that gives
States an inherent right to self-defense against an armed attack, as derived from customary
international law. Over the last few decades, some States and commentators have attempted
to expand the notion of imminent attack by suggesting that imminence is no longer defined
temporally.®

(b)  The second legal regime applicable in the case of a targeted killing, including
by drone, is jus in bello or international humanitarian law. The legality of a war (the
question of jus ad bellum) is not the focus of jus in bello, which is concerned instead with

10

11
12

13
14

15

https://www.cbc.ca/news/world/iran-ukraine-air-crash-canadians-tehran-1.5418610; Canadian
passengers were named here: https://www.theglobeandmail.com/canada/article-students-doctors-
children-ukrainian-airliner-crash-victims-had/. Some passengers were dual nationals.

The strike against Flight 752 is the object of another inquiry by the Special Rapporteur. It is not
completed at the time of publishing this report.
https://www.justsecurity.org/wp-content/uploads/2020/01/united-states-article-51-letter-
soleimani.pdf.
https://www.nytimes.com/2019/06/23/us/politics/trump-iran-cyber-shadow-war.html;

The NYT quoting an Hezbollah spokesperson:
https://www.nytimes.com/2019/12/29/world/middleeast/us-airstrikes-iran-irag-syria.html.

See, e.g., https://www.nytimes.com/2019/06/23/us/politics/trump-iran-cyber-shadow-war.html.
See communications from Special Rapporteurs to the Government of Iraq: https://spcommreports.
ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=25020.

See, e.g., David Bethlehem, Principles Relevant to the Scope of a State’s Right of Self-Defense
against an Imminent or Actual Armed Attack by NonState Actors, 2012,
https://www.un.org/law/counsel/Bethlehem%20-%20Self-Defense%20Article.pdf.
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the protection of persons from the implications of warfare. The applicability of international
humanitarian law is thus based on the existence of an international or non-international armed
conflict. To be lawful under humanitarian law, targeted killings must be limited to
combatants and guided by military necessity and proportionality, which requires avoidance
of excessive civilian harm.

(¢) The third legal regime applicable to targeted Killings by drones is
international human rights law. Under Art. 6 ICCPR, States are prohibited from arbitrary
deprivations of life. The prohibition is a jus cogens norm, recognized under customary
international law,* and its respect is applicable extra-territorially (GC36, para. 63). As is
well recognized, international human rights law continues to apply in armed conflict
situations.

11.  For the drone strike and targeted killing of General Soleimani and his companions to
be lawful under international law, it must satisfy the legal requirements under all the
applicable international legal regimes. Some drone strikes, but not all, raise difficulties as to
their legal assessment, given that IHL and IHRL can sometimes provide diverging answers
to the crucial question of when it is legally permissible to kill another person. The strike
against General Soleimani is one such situation, raising genuine uncertainty as to how to
interpret its lawfulness.

Context and Implications: An international armed conflict?

12.  General Soleimani, his companions in the Islamic Revolutionary Guard Corps, and
those of Iraq’s PMF' all had a military status, according to the information publicly
available. Had the strike occurred within the setting of an armed conflict, under
international humanitarian law they could have constituted legitimate military targets as
combatants. IHL does not prohibit the killing of belligerents, but it does prohibit killings of
civilians and persons hors de combat, as well as indiscriminate attacks and those resulting
in an excessive loss of civilians.'® Whether and how this legal regime applies to all those
killed, i.e. not only to General Soleimani*® but also to all his Iragi and Iranian companions?,
is thus crucial to the determination of the lawfulness of the strike.

13.  International humanitarian law (IHL) applies solely during international armed
conflicts (IAC) and non-international armed conflicts (NIAC). Both will be examined in
turn.
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A/HRC/35/23, para. 26.

PMF is technically an ally of the US in the fight against ISIL, but it is also an entity allegedly
responsible for some of the attacks against the US in Irag. In December 2019, the US apparently
called on the Government of Iraq to take actions to control this militia, now part of State forces. But
the PMF is not mentioned in US explanations for the strike against General Soleimani. It is not clear
how to categorize them and the implications of their presence in the car.

According to the ICRC, the “law relating to the conduct of hostilities is primarily a law of prohibition:
it does not authorize, but prohibits certain things.” In other words, when “we say that IHL ‘permits’
certain conduct, we mean only that IHL does not prohibit that conduct. We do not mean that IHL
authorizes or justifies that conduct, or provides a legal right to engage in that conduct that might
override other legal constraints.” https://www.justsecurity.org/34815/human-rights-armed-conflict-
part-ii/.

General Soleimani had been appointed head of Iran’s Quds Force in March 1998 and is credited to
have transformed it into an elite force with operations said to extend across Afghanistan, Iraq,
Lebanon, the Syrian Arab Republic and Yemen. The Quds Force is said to have worked closely with
the Popular Mobilization Forces of Iraq in the fight against ISIL and allegedly provided close support
to the Government and forces of the Syrian Arab Republic throughout the past years’ conflict. For
many human rights activists from Iran, Iraq and the Syrian Arab Republic General Soleimani was
deemed responsible for organising, supporting, inciting official and non-official forces involved in
human rights violations.

Mr. al-Mohandes was a commander of the Popular Mobilization Force, and four others killed were
members of that force. The PMF is the State umbrella of Iragi militias. Thus, the US military strike
killed members of Iraqi state forces as well. The implications of these killings are addressed in
Section V below.

29


https://www.justsecurity.org/34815/human-rights-armed-conflict-part-ii/
https://www.justsecurity.org/34815/human-rights-armed-conflict-part-ii/

A/HRC/44/38

30

Non-International Armed Conflict?

14.  The strike against General Soleimani was clearly a strike against the armed forces of
another State, thus discarding the possibility that this was a non-international armed
conflict, which is defined by internal armed hostilities. The Special Rapporteur emphasizes
this point solely because of the unusual step taken by the US to label the IRGC a “terrorist
organization”. This opens the possibility of the US presenting these killings a being a part
of its NIAC against Al Queda and its affiliates (an anomalous assertion given Iran’s leading
contribution to fight against ISIL).?* While the ramifications of this US designation are
unclear, one cannot eliminate the reality that any action taken by a State against General
Soleimani is an action against a State official. The lawfulness of that action must be
determined within that context.

An International Armed Conflict?

15.  Did the strike either initiate an IAC between the US and Iran or take place as part of
an ongoing IAC? The determination and classification of armed conflicts “depend on
verifiable facts in accordance with objective criteria.”??> However, that determination of the
matter is not without ambiguity or debate. One prominent doctrine as to what triggers an
IAC is the so-called “first shot” doctrine, according to which humanitarian law ought to
apply from the first moment of use of force by one State against another state: literally, just
a single shot by one state against another. The 2016 and 2017 ICRC commentaries on the
Geneva Conventions are clear that an international armed conflict arises when one State
makes recourse to the use of force against another, regardless of their reasons for doing so
or the intensity of the confrontation.? In this perspective, it is not necessary for the conflict
to extend over time or to provoke a certain number of victims.?*

16.  However, others express a different view. For instance, the ILA Committee on The
Use of Force draws distinction between an armed attack (invoking the rights under Art. 51
of the UN Charter) and an international armed conflict. In its view “an armed attack that is
not part of intense armed fighting is not part of an armed conflict.”® The Venice
Commission also supports the application of an intensity threshold, arguing that an armed
conflict “refers to protracted armed violence between States”.?® More typically, however,
commentators and States suggest that it takes at least a minimum, albeit undefined,
threshold, beyond an isolated strike, to constitute an IAC.%

17.  The Special Rapporteur believes that the determination of the existence of an
international armed conflict, given its grave implications for the societies involved, should
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Statement from the President on the Designation of the Islamic Revolutionary Guard Corps as a
Foreign Terrorist Organization, Issued on April 8, 2019.

Sylvain Vite, Typology of Armed Conflicts, International Review of the Red Cross, Volume 91
Number 873 March 2009, https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf.
Convention (1), 2016 Commentary, Article 2, at 218. The Special Rapporteur reads the decision as
suggesting that both IAC and NIAC requires intensity. The Chamber states so when interpreting the
circumstances at hand: “These hostilities exceed the intensity requirements applicable to both
international and internal armed conflicts.” PROSECUTOR v. DUSKO TADIC, Oct. 2, 1995, at 70.
Pictet suggested the threshold be a single wounded person from the intervention of armed forces.
Pictet, Commentary to Common Art. 2 Geneva Conventions (1952), p. 32.

INTERNATIONAL LAW ASSOCIATION, THE HAGUE CONFERENCE (2010), USE OF
FORCE, at 8 http://www.rulac.org/assets/downloads/ILA_report_armed_conflict_2010.pdf.

Venice Commission, 66th Plenary Session (Venice, 17-18 March 2006), at 78.

UK Declaration upon signature of the | Protocol of 1977 to the Geneva Conventions (IAC does not
include acts of terrorism, “whether concerted or in isolation”); Italy’s domestic definition of armed
conflict, Art. 165, Codice Militare di Guerra, versione emendata L. 27 febbraio 2002, n. 15: “uso
militarmente organizzato e prolungato delle armi” (an organized and prolonged uses of weaponry);
see generally Marko Milanovic and Vidan Hadzi-Vidanovic,”A Taxonomy of Armed Conflict”, in
Christian Henderson and Nigel White (eds), Research Handbook on International Conflict and
Security Law, 2013, pp.256-313, pre-print draft: http://ssrn.com/abstract=1988915.
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not rely exclusively on the laws of war, but also consider and integrate analyses and case
law in relation to human rights conventions and their derogations.?®

18.  When applied to the targeted killing by drone of General Soleimani, the “first shot”
theory presents a number of challenges:

19.  Firstly, in the months preceding the strike, there were a number of incidents that
each on their own may have qualified as “first strikes”. In other words, the January 3, 2020
strike may have taken place as part of an ongoing IAC. Alternatively, it itself may have
triggered an IAC. There might have been dozens of IACs between Iran and the US,
triggered over a six month period, or there may have been none, or, alternatively, a single
on-going IAC that began either in June or in December 2019.

20.  On 17 December 2019, the Geneva Academy determined that in June 2019 the US
and Iran were engaged in an IAC of low intensity by virtue of Iran’s shooting down of a US
military drone and the alleged counter cyber-attack by the US.% For this determination, the
Academy relied on the “first strike” theory, noting that “IHL is indisputably applicable in
an IAC regardless of the level of violence which might occur in the use of force between
the parties to the conflict.”*® They found in particular that Iran’s action of shooting down an
unarmed military drone, assumed by the US to be an accident, was enough to trigger the
application of IHL. Published less than 3 weeks before the Soleimani strike, this analysis
concludes that given the absence of further hostilities after June 2019, it was reasonable to
conclude at the time of publication that this IAC was over.3! The Geneva Academy did not
review the aforementioned incidents of the end of December 2019 to consider whether
they, together or singularly, could have triggered an IAC.

21.  However, in the aftermath of the Soleimani strike, some legal researchers observed
that the killings of 3 January 2020 did not start an IAC between Iran and the United States,
as an IAC had began much earlier with the attacks by Iran and its “proxies”3? on US forces
in Irag in November and December 2019.% Their analysis concludes that the strike against
Soleimani -- referred to as an “enemy combatant™ -- was thus part of an on-going IAC and,
as such, his killing was legitimate with the loss of nine other lives “considered
proportionate collateral damage of a precision drone strike to eliminate the mastermind
behind the ongoing series of attacks against the United States.” Their analysis does not
factor in the implications of fact that the strike and those before it took place on the territory
of a third State — that of Irag.

22.  To the best of the Special Rapporteur’s knowledge, no other expert/s have publicly
reviewed the relevant “incidents” of June 2019 onwards for the purpose of determining
objectively and factually whether or not they amounted to an 1AC; a telling fact on its own.

23.  Secondly, the majority of scholars who have analysed the various incidents in 2019
or the drone strike against Soleimani have stopped short of concluding that these events
triggered an 1AC.3* A range of scholarly sources and media outlets referred to the state of
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See e.g. European Court of Human Rights, Denmark, Norway, Sweden and the Netherlands v.
Greece.

Another source is M. Schmitt, “Top Expert Backgrounder: Aborted U.S. Strike, Cyber Operation
Against Iran and International Law”, 24 June 2019, https://www.justsecurity.org/64669/top-
expertbackgrounder-on-aborted-u-s-strike-and-cyber-operation-against-iran-and-international-law/.
Citing J. Grignon, “The Beginning of Application of International Humanitarian Law, International
Review of the Red Cross”, 2014, 152.
https://www.geneva-academy.ch/joomlatools-files/docman-files/The%20United
%20States%2001%20America%20And%20Islamic%20Republic%200f%201ran%20An%20Internati
onal%20Armed%20Conflict%200f%20Low%20Intensity.pdf.

The US itself has not supplied evidence to determine whether Iran had “overall control” over KH or
other groups sufficient to attribute KH actions to Iran. See ICTY, Prosecutor v. Tadic, Judgment
(Appeals Chamber), 15 July 1999, para. 137.
https://gpil.jura.uni-bonn.de/2020/01/the-u-s-killing-of-iranian-general-gasem-soleimani-of-wrong-
trees-and-red-herrings-and-why-the-killing-may-be-lawful-after-all/.

E.g. Deutscher Bundestag, Wissenscahftlicher Dienst, VVolkerrechtliche Aspekte des Konflikts
zwischen Iran und den USA, https://www.bundestag.de/resource/blob/677272/
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US-Iran relations in the months and indeed over the years preceding the strike as amounting
to “shadow wars”, a concept widely used in the aftermath of 9/11 to denote covert hybrid
military and intelligence operations waged in countries against which the US and, in this
case, Iran have no official or acknowledged armed conflicts. However, “shadow war” has
no legal meaning under IHL. As the Congressional Research Service warned in a report
prepared for members of the Congress and Committees on January 6, 2020, “The U.S.-lIran
tensions have the potential to escalate into all-out conflict in the wake of Soleimani’s
killing”%. The report refers to “heightened tensions” in the six months preceding the strike
against General Soleimani, including the December 2019 incidents with the strike itself
described as an “escalation.” The report stops short of deeming these to be or to have
triggered an IAC. Other analyses of the December 2019 incidents and the January 2020
targeted killings conclude along similar lines.3®

24.  Third, in the months preceding the strike, neither the US nor Iran spoke of their
being in armed conflict with the other, preferring instead to speak of, or warn against,
escalation. Following the Soleimani strike, the US administration officially declared that
the “United States is not currently engaged in any use of force against Iran,” and that
following the strike and Iran’s response, “there have been no further uses of force between
Iran and the United States”.® Iran’s foreign minister declared the strike an “act of
terrorism,” and Iran promised revenge.*® But no action or statement has been made
suggesting that either State considered themselves to be at war, either before or after the strike
against General Soleimani.

25. It is well established that a formal declaration of war is not necessary for an IAC to
be in effect. It is equally established that an IAC may be triggered notwithstanding the
positions to the contrary of the parties to the conflict.3® Nevertheless, it is reasonable to
expect, at the very least, some debates of the issue in the countries concerned and/or
internationally. It is somewhat unreasonable to argue retroactively that an IAC between Iran
and the United States had been waged for several days, weeks or months prior to the killing
in question.

26.  One would have also expected inter-governmental bodies and other UN Member
States to warn against an IAC or the risks of an IAC, or to have been informed that
incidents had reached the level of an IAC. There are indications that a number of governments
and the Secretary-General were alarmed at the deterioration of the US-Iran
relations, and by the risks of escalation, ever since the US decision to withdraw from the
Joint Comprehensive Plan of Action. But to the Special Rapporteur’s knowledge there was
no mention that an IAC had occurred or was underway.

27.  This all means that to suggest that the targeted killing of General Soleimani took
place in the context of a pre-existing IAC, amounts to suggesting a breakdown of the
national and international institutions whose responsibility it is to scrutinize inter-
governmental military relations and activities and ensure peace and security. This may well
be the case. The Soleimani strike may raise not only complex legal and empirical questions
regarding its lawfulness and the classification of conflicts, but also profound policy and
political concerns about the functioning of a variety of bodies dedicated to democratic
governance, peace and security.

ba6f4e61c1f5h534f3a2ef59dble721e/WD-2-001-20-pdf-data.pdf; Anderson, Jan. 1, 2020,
https://www.lawfareblog.com/law-and-consequences-recent-airstrikes-iraq; but see Marko Milanovic,
January 8, 2020, https://www.ejiltalk.org/iran-unlawfully-retaliates-against-the-united-states-
violating-iragi-sovereignty-in-the-process/.
5 https://fas.org/sgp/crs/mideast/R45795.pdf p. 2.
See e.g. https://www.lawfareblog.com/law-and-consequences-recent-airstrikes-irag. Similarly, the
German scientific services of the Parliament concluded that the events between Iran and US prior to
the drone strike did not amount to an armed attack: https://www.bundestag.de/
resource/blob/677272/ba6f4e61c1f5h534f3a2ef59dble721e/WD-2-001-20-pdf-data.pdf.
7 US official position: https://www.whitehouse.gov/wp-content/uploads/2020/02/SAP_SJ-RES-68.pdf.
8 https://www.nytimes.com/2020/01/03/world/middleeast/iranian-general-gassem-soleimani-
killed.html?referringSource=articleShare.
9 Article 2(1) common to the 1949 Geneva Conventions.
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28.  Fourthly, if the strike against General Soleimani was itself a “first strike” triggering
an IAC - against whom was that international armed conflict initiated: Iran? Iraq? Both?
Applying a “first strike” theory would mean that the car carrying General Soleimani and his
companions would be considered a conflict zone, but that everywhere else in the immediate
surrounds of the convoy — as far as the Iragi government and people were aware — was a
non-conflict zone. It is understood that IHL may be applied to an act rather than spatially.
Nevertheless, when the “first strike” theory is operationalized, its result may be the
existence of an IAC limited to the vehicle in which General Soleimani was travelling and
inevitably the asphalt within its immediate proximity. But as limited as these are spatially,
they nevertheless are located on Iraq’s sovereign territory.

29.  Fifthly, the Special Rapporteur notes that there may be valid reasons to assert that
the US strike against General Soleimani did trigger an IAC and thus should be bound by
IHL.

30.  The strike was against a high-level State official, making it qualitatively different
from the other drone strikes analysed by Special Rapporteurs, which were launched against
non-State actors. This is the primary reason the Soleimani strike is considered a watershed
change in the conduct of extraterritorially targeted strikes and killings. It is hard to imagine
that a similar strike against a Western military leader would not be considered as an act of
war, potentially leading to intense action, political, military and otherwise, against the State
launching the strike. Indeed, this seems precisely the type of strike that the “first shot”
doctrine is designed to capture if one is to follow the doctrine. However, the reactions
amongst governments in the aftermath of the strike provide evidence of the fear of a full-
blown conflict between the two countries, and possibly further beyond.

31.  The determination that the strike prompted an IAC would imply that the parties are
bound by their obligations under the Geneva Convention. According to the Geneva
Academy, the conclusion that the shooting down of a military drone triggers an IAC is “the
only way to fulfil the goals of IHL ... Even if the armed forces of one state attack one
military target in the territory of another state, it is crucial to apply this principle in order to
protect civilians in that territory“?.” Under this approach, the strike against Soleimani, in
continuing or triggering an IAC, imposed obligations upon the striking State to protect
civilians, among other requirements. It is unclear whether the US intended to abide by IHL
when striking General Soleimani, although one hopes that they sought to do so. Indeed,
humanitarian law principles of distinction and proportionality are reflected in the 2016
Report on the legal and policy frameworks guiding the United States’ use of military force
and the 2019 Presidential Policy Guidance.* In contrast however, the US has continuously
insisted that its human rights obligations do not apply extraterritorially, thereby potentially
leaving a black hole with no legal standards, should IHL not apply.*

32.  Yet, while it may be principled and somehow pragmatic, in order to protect Iraqi
civilians, to conclude that the Soleimani strike constituted an IAC, it presents several
limitations.

33.  The identity of States involved in specific incidents, their relations, and the domestic
legal frameworks within which they operate, ought to be considered when conducting a
technical assessment of the determination of an international or non-international armed
conflict, but these factors cannot solely be determining*. Such an approach in particular
ignores the complementary of IHL and IHRL in armed conflict situations, confirmed by
international jurisprudence** and the text of human rights treaties, including derogations*.
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Geneva Academy, December 2019, p.5.

U.S. Report on the legal and policy frameworks guiding the United States’ use of military force and
related national security operations, p. 25.
https://www.justsecurity.org/68030/targeted-killing-of-general-soleimani-why-the-laws-of-war-
should-apply-and-why-it-matters/ Eliav Lieblich argues state practice regarding extra-territorial
application of human rights would lead to the possible outcome, that neither IHL nor IHRL would
apply.

https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf.

See for instance 1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July
1996.

Marco Milanovic, “Norm Conflicts, International Humanitarian Law and Human Rights Law »,
Journal of Conflict & Security Law, 2009.
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Further, by rejecting its human rights obligations extraterritorially, the US is an outlier,
particularly as it relates to the obligation to abide by jus cogen norms, such as the
prohibition against arbitrary killings.

34. A far more straightforward and, in the Special Rapporteur’s view, reasonable and
logical way of protecting potential targets as well as civilians in situations where the nature
of the armed conflict is difficult to ascertain, would be to apply human rights law to their
protections.

35.  Such a position should certainly apply to extraterritorial targeted strikes in non-
belligerent States: these strikes occur outside the territories of the States engaged in
hostilities and thus cannot be considered part of an armed conflict subject to IHL. Arguing
otherwise will potentially subject non-belligerent civilians and civilian objects to
“proportional” harm simply because “an individual sought by another State is in their
midst™6., For this reason, the ICRC has argued, at least in the context of NIACs, that
targeted strikes in non-belligerent States against personnel purportedly engaged in a conflict
should be governed by IHRL, not IHL.#” Just as the ICRC finds these non-belligerent
circumstances determinative for targeted strikes in a NIAC, should they not be found
determinative in an attack against a State official on the territory of a third State as well?4®

36.  Finally, even if, for the sake of arguments, one was to conclude that this one strike
against General Soleimani triggered an IAC, and that it must be assessed against IHL, one
may interrogate whether IHL standards are the best “fit,” for lack of a better word, to assess
the act and the situation — a single strike, one or two cars targeted, 10 individuals killed, in a
non-belligerent country, surrounded by people unaware of and unprepared for an
international armed conflict. This is far from the battlefields that IHL was designed to
regulate or the urban warfare which the international community is increasingly
confronting.*

37.  As highlighted in her thematic report, the Special Rapporteur would recommend that
other sources of law, besides IHL, be considered, in the first place IHRL, and that a
systemic integration and purposive interpretation ought to be adopted. Such a method, in her
view, will end up playing down the combatant status of the target(s), focusing instead
on issues in relation to military necessity, proportionality and humanity.5

38. By failing to consider systemic integration and purposive interpretation along with
the specificities of the context, the application of a “first shot” theory to the targeted killing
of a State actor translates into the real possibility that ALL soldiers, anywhere in the world,
could constitute a legitimate target. This approach may well trigger “ultra-short
international armed conflicts: but it would also “effectively evaporate the distinction between
war and peace”.5!

39. A first strike approach by a drone strike against a State actor in a third, non-
belligerent, State, raises more questions than it solves. In the context of the strike against
General Soleimani, it is the opinion of the Special Rapporteur that international human
rights law remains the applicable framework. The US and Iran had not been and have not
been considered to be involved in an IAC before or after the strike and the strike occurred
in a civilian setting in an area outside of active hostilities and in a non-belligerent State.
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ICRC’s 2011 Challenges of Modern Warfare, at 21-22.

ICRC 2011 Challenges of Modern Warfare at 21-22.

See also Public Committee Against Torture v. Government, 2006, para 4, applying IHRL principles to
targeted strikes in a non-battlefield environment.
https://www.icrc.org/en/document/explosive-weapons-cities-civilian-devastation-and-suffering-must-
stop.

Supreme Court of Israel, Public Committee against Torture in Israel v. Government of Israel, 2006.
https://opiniojuris.org/2020/01/20/soleimani-and-targeted-killings-of-enemy-combatants-part-i-
revisiting-the-first-shot-theory/.

GE.20-10777


https://www.icrc.org/en/document/explosive-weapons-cities-civilian-devastation-and-suffering-must-stop
https://www.icrc.org/en/document/explosive-weapons-cities-civilian-devastation-and-suffering-must-stop
https://opiniojuris.org/2020/01/20/soleimani-and-targeted-killings-of-enemy-combatants-part-i-revisiting-the-first-shot-theory/
https://opiniojuris.org/2020/01/20/soleimani-and-targeted-killings-of-enemy-combatants-part-i-revisiting-the-first-shot-theory/

A/HRC/44/38

The Lawfulness of the Strike under International Human
Rights Law

40. The Human Rights Committee (HRC) in its General Comment No. 36 (GC36),
clarifies that “[T]he guarantees against arbitrary deprivation of life contained in article 6
continue to apply in all circumstances, including in situations of armed conflict and other
public emergencies.>? The right to life must be protected and no arbitrary deprivations of
life is allowed.

41.  The right to life must also be respected extraterritorially. The International Court of
Justice, % the Human Rights Committee >, the Inter-American Commission on Human
Rights® and the European Court of Human Rights® have all confirmed that human rights
treaty obligations apply in principle to the conduct of a State outside its territory.

42.  With regard to the right to life, the HRC has emphasised the functional dimension of
extraterritorial human rights obligations and jurisdiction®’, one that derives from a State’s
(uniquely located) capacities to respect or protect human rights, including the right to life,
of people over which they have some degree of control: a State “has an obligation to
respect and to ensure the rights under article 6 of all persons who are within its territory and
all persons subject to its jurisdiction, that is, all persons over whose enjoyment of the right
to life it exercises power or effective control”.® This is a position that the Special
Rapporteur endorses and has applied in her thematic reports.>®

43.  Using a drone to target an individual anywhere he or she may be, including at home,
is “indeed the ultimate exercise of physical power and control over the individual who was
shot and killed.”®° To argue otherwise is an anachronism when the physical presence of a
State official was necessary to assert control. A targeted drone killing requires monitoring,
tracking, surveillance and a specific decision to Kill a particular person — all exercises of
power over that person.® As the reach of a State’s power expands, so too do its
responsibilities.

44,  States parties engaged in acts of aggression as defined in international law, resulting
in deprivation of life, violate ipso facto article 6 of the Covenant® while States parties that
fail to take all reasonable measures to settle their international disputes by peaceful means
might fall short of complying with their positive obligation to ensure the right to life.

45.  The Special Rapporteur recognizes that context and situation matter in determining
whether a State Killing is arbitrary. Reacting to threats is not an exact science, and
governments understandably should want to err on the side of caution, proportionality and
protection. Indeed, Article 6, ICCPR, “imposes a positive obligation on the State to protect
life, including by taking effective preventive measures against a real and immediate risk to
life from a terrorist attack.”® The “existence and nature of a public emergency which

GE.20-10777

52

53
54
55
56
57

58
59
60
61

62
63
64

Human Rights Committee, General Comment No. 36, para. 67. See also Legality of the Threat or Use
of Nuclear Weapons, 1996, ICJ Rep, para 25; Legal Consequences of the Construction of a Wall in
the Occupied Territory 2004, ICJ Rep136 para. 106; see also UNSC Resolution 2249 (2015).

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, para. 109.
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Human Rights Committee, General Comment No. 36, para 64.

Human Rights Committee, General Comment No. 36, para 70.
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35


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3360647Milanovic
https://publications.parliament.uk/pa/jt201516/jtselect/jtrights/574/574.pdf

A/HRC/44/38

36

threatens the life of the nation may ... be relevant to a determination of whether a particular
act or omission leading to deprivation of life is arbitrary and to a determination of the scope
of the positive measures that States parties must undertake.”’%

46. A situation such as the killing of General Soleimani demands contextual and
situational analysis, the reference to other sources of law and purposive interpretation. The
European Court for Human Rights (ECtHR) has introduced flexibility in its assessment of
necessity and proportionality on the basis of the context. It recognizes that the standard of
absolute necessity may be simply impossible “where the authorities had to act under
tremendous time pressure and where their control of the situation was minimal ... The
Court is acutely conscious of the difficulties faced by States in protecting their populations
from terrorist violence, and recognises the complexity of this problem.”

47.  For instance, in Finogenov v. Russia (2011),5” the ECtHR ruled that there had been
no violation of the right to life when the Russian state used gas to resolve a hostage crisis in
a theatre because the authorities were acting under time pressure and their control of the
situation was minimal. It found that the authorities could reasonably have concluded from
the circumstances that there existed a real and serious risk for the lives (in this case of the
hostages), and that the use of lethal force was sooner or later unavoidable. In another case,
the Court determined that in order to ascertain whether a State has used reasonable force in
relation to the right to life, it must examine the planning of the operation, and its
investigation, along with its actual execution. Only with this latter did the Court find that
the use of force has not been disproportionate because the soldiers were acting in reaction
to a “genuine belief” that it was necessary to shoot the suspects in light of the alternatively
grave consequences.

48.  The targeted killing of General Soleimani raises however three issues at least, which
are difficult if not impossible to reconcile with the aforementioned standards guiding the
use of force: (i) the planning inherent to a drone strike indicating premeditation and the
absence of considering alternative options (except calling off the strike); (ii) the absence of
evidence that the target presented an imminent or even actual threat to life: even when
incorporating the secrecy inherent to intelligence work, the information provided by the US
authorities are remarkably vague and inconsequential as far as a possible imminent threat is
concerned®?; (iii) the Kkilling of 9 other persons in addition to that of General Soleimani,
who individually have not been identified and assessed as presenting imminent threats. Five
of these were civilians of Irag, a US partner.

49.  The United States report to the Security Council about the strike makes no reference
to the General himself, speaking only of leadership elements of the Iranian Revolutionary
Guards. Public statements in the immediate aftermath of the drone strike, particularly that
of President Trump himself, spoke of Soleimani plotting imminent and sinister attacks on
American diplomats and military personnel “but we caught him in the act and terminated
him”.7

50.  The Special Rapporteur appreciates the need for careful analysis and consideration
in protecting the public against threats. However, striking well before an attack is imminent
— on the grounds that this is the best shot — makes the actual existence of the threat difficult
to evaluate after the fact and increases the likelihood that alternatives — such as capture and
detention — are never really considered. A threat to life is not imminent if it has “not yet
crystallized” but “might materialize at some time in the future”. Otherwise, one excludes
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Human Rights Committee, General Comment No. 36, para 67.
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108231%22]} para. 211-212.
Finogenov v. Russia, 2011 32; 3.
http://iusgentium.ufsc.br/wp-content/uploads/2017/08/Texto-Cmpl-McCANN-AND-OTHERS-v-
UK .pdf.
https://www.justsecurity.org/68094/how-to-think-about-the-soleimani-strike-in-four-questions/.
https://www.reuters.com/article/us-irag-security-blast-intelligence/trump-says-soleimani-plotted-
imminent-attacks-but-critics-question-just-how-soon-idUSKBN1Z228N.
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“any possibility of an ex post facto judgment of lawfulness by the very fact that it aims to
deal in advance with threats that have not yet materialized”.”*

51.  The right to life imposes procedural obligations as well. The “use of lethal force by
the state must be effectively regulated by a clear legal framework and the planning and
control of any particular operation must be such as to minimize the risk of loss of life”.72 In
addition, “there must be an effective independent investigation capable of leading to
accountability for any unlawful deprivation of life”.”

52.  Attention to procedural obligations would help alleviate concerns about substantive
violations. If the US, or other States, were more transparent as to the evidence on which
their determinations were made, and allowed those determinations to be investigated and
challenged, then concerns about potential unlawful killings could be addressed. Moreover,
these procedures would aid in developing more robust standards for imminence, necessity
and proportionality by giving facts and substance to the decisions made.

53.  The Special Rapporteur is mindful of the variety of sanctions and designations
attached to General Soleimani, including the 2007 UN Security Council Resolution 1747
against Iran nuclear and ballistic program (24 March 2007),”* the US Executive Order
13382 against “Proliferation Activities and Support for terrorism” (25 October 2007),7 the
European Union Regulation 611/2011 concerning restrictive measures in view of the
situation in the Syrian Arab Republic (23 June 2011)", and the US “Foreign Terrorist
Organization” designation of 15 April 20197". The IRGC were reportedly involved in
shooting Iranian protestors in 20197 while the al-Qads forces were implicated in the
ground-offensive to besiege eastern Aleppo city.” The Special rapporteur is also aware of
the extent to which he appeared to be revered in Iran. Meeting the procedural obligations of
IHRL would have allowed evidence to be presented regarding the human rights violations
he may have been responsible for, incited or permitted. The proper course was to join
forces with others to bring him and others associated with him to justice in the appropriate
international forum. Any concerns the US or other countries might have had about possible
inadequacies of international justice should have been addressed through strengthening
those institutions, not disregarding them altogether.

Lawfulness of the killing under jus ad bellum

54,  Under the UN Charter, States are expected to commit to “refrain in their
international relations from the threat or use of force against the territorial integrity or
political Independence” of any State and to “settle their international disputes by peaceful
means”. Art. 2 (3), 2 (4). However, a State retains the right “of individual or collective self-
defence if an armed attack occurs” (Art. 51). Although there is continuous debate over the
precise contours of this right (to self-defence) there appears to be a consensus that a State
can defend itself against a current, ongoing attack as well as an attack that is imminent, where
the attack is “instant, overwhelming and leaving no choice of means, no moment of
deliberation.”®

55.  On January 8, 2020, the United States submitted a letter to the Security Council
about the strike against General Soleimani, fulfilling an obligation under Art. 51. This letter
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provides the US formal explanation as to why its strike constituted an act of self-defence.
As such, this letter should be the sole basis in determining the legality of the strike under
the Charter. One must not “ascribe to State’s legal views which they do not themselves
formulate.”®!

56.  The United States asserts that the strike was “in response to an escalating series of
armed attacks in recent months by the Islamic Republic of Iran and Iran-supported militias
on U.S. forces and interests in the Middle East region, in order to deter the Islamic Republic
of Iran from conducting or supporting further attacks against the United States or U.S.
interests, and to degrade the Islamic Republic of Iran and Islamic Revolutionary Guard
Corps Qods Force-supported militias’ ability to conduct attacks.”2

57.  This statement alleges an ongoing series of attacks, thereby entitling the United
States to defend itself.8® The International Court of Justice has intimated that a series of
attacks, collectively, could amount to an armed attack.®* But on its face, the letter fails to
describe even one ongoing attack. It describes separate and distinct attacks, not necessarily
escalating, that are not related in time or even targets.®

58.  The first incident listed, which occurred almost 5 months prior to the strike, was a
“threat,” not an attack, against a US ship by an Iranian unmanned aerial system: a threat is
not an attack for purposes of Art. 51, unless it is recent and provides evidence that indicates
an imminent attack. The second incident listed, which occurred almost 6 months prior to
the strike, was the shooting down of a US drone by an Iranian missile; Iran claimed the
drone entered its airspace. Even if such an attack sufficed under Art. 51, which is
questionable, the attack had clearly concluded well before January 2020.8

59.  The letter generically identifies “attacks on commercial vessels off the port of
Fujairah and in the Gulf of Oman that threaten freedom of navigation and the security of
international commerce,” as well as “missile and unmanned aircraft attacks on the territory
of Saudi Arabia.” However, the United States was not the target of these attacks, and none
of the countries involved asked the United States to use force against Iran in their defense.
They do not provide grounds to the United States itself for a claim of self-defense.®

60.  The core of any argument that there was an ongoing attack seems to turn on attacks
by “Qods Force-backed militia groups in Iraq, including Kata’ib Hizballah”® against bases
where US personnel were present. However, nowhere in the letter does the United States
state that Iran had “overall control”® over these groups;* instead the United States claims
that Iran “backed” them. According to the ICJ, assistance to armed groups “in the form of
the provision of weapons or logistical or other support” does not constitute an armed
attack.%
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61. At no point in its Art. 51 letter, filed a full 5 days after the strike, does the United
States state that it was defending against an imminent attack. In public statements, the US
President,®? Secretary of State®® and the National Security Advisor®* did mention the
“imminence” of future attacks, but none provided a basis for the claim. Indeed, the
Attorney General of the United States has stated that imminence was a “red herring”,
relying instead on the past attacks as adequate grounds for the strike.® But all of these
attacks, to the extent that they were directed against the United States, had all concluded in
the past. If an “attack is clearly over, then the legal “clock™ resets. If no further attack is
imminent, then there is nothing to lawfully defend against. This is the time for negotiation,
Security Council intervention, diplomatic relations and possibly military preparation. This
is not the time for armed force.”?%

62.  The US administration reiterated its reliance on past attacks in correspondence to the
US Congress in which it argued that regardless of the threat of further attacks, the “series of
attacks that preceded the January 2 strike” justified sufficiently the conduct of self-
defense.” Such argument appears in effect to suggest that retaliation after an armed attack
has occurred is permissible — without any need to prevent further imminent attack.

63.  This argument weakens the distinction between jus ad bellum and jus in bello: the
use of force under Art. 51 is narrowly constructed to be an exception from the general
prohibition of the use of force under Art. 2(4). The existence of previous attacks could be a
legal argument for the legality of the use of force under international humanitarian law — if
an international armed conflict between the states existed prior to the strike. However, the
strike itself cannot be justified on the basis of retaliation/reprisal/degrading forces under jus
ad bellum. Were the blurring of these lines to be allowed, states could cherry-pick
rationalizations from the different legal frameworks to justify acts of aggression. A clear
distinction between jus ad bellum and jus in bello, as well as between self-defense and
retaliation/international armed conflict, must be maintained to secure the safeguards of each
system and their complementary function.

64. It is possible that the US may have had intelligence indicating Iran’s control and
direction over Kata’ib Hizballah and the existence of imminent attacks. This intelligence
might also have shown that the US had no alternative to intervene to prevent an attack
planned by General Soleimani, other than this strike. The divergent public statements by
US officials as to the grounds for the attack makes this possibility somewhat remote.
Nonetheless, if this were the case, the US should have brought this evidence, in a form that
protected its sources, to the Security Council for public examination.®® Otherwise, Art. 51
becomes a convenient excuse for any use of force at the whims of a State against another
State.
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65. It is worth noting that only some States have sought to defend the legality of the
strike against General Soleimani while most “were more reluctant to express views in legal
terms” and the “majority of States remain(ed) silent”.*®

66.  Although this case study concerns the strike against General Soleimani, it is
important to note that this strike did not justify Iran’s subsequent actions against the United
States. On January 8, Iran launched more than a dozen missiles at military bases in Iraq
hosting US forces. In their communication to the Security Council, Iran claimed its right to
self-defence under Article 51 but made no reference to an imminent or ongoing armed
attack by the US. These Iranian attacks also fail to qualify as self-defense under Art. 51.

67. It may well be that these acts of military force between the US and Iran signal
further normative dislocation and disintegration of the framework upon which global peace
and security has been based and normatively regulated for the past 75 years. However, and
for immediate purpose, the one certitude derived from both the US and Iranian official
statements is that their respective strikes were unlawful under jus ad bellum. Both armed
attacks appear designed to retaliate, and the top officials in both countries focused primarily
on that goal in their public statements.’® Under the UN Charter, armed attacks for purposes
of retaliation are never permissible.!

V1. Involvement of a third state in the drone strike

68.  The attack against General Soleimani occurred in Iraq, a sovereign State, without its
consent. As such, it was a use of force against Irag and a violation of its sovereignty. A
senior Iragi military official was killed, Abu Mahdi al-Mohandes, deputy commander of
Iraq’s Popular Mobilization Forces (PMFs), as well as 4 men from PMF’s forces.? In its
letter to the UNSC, the United States failed to address or justify the killing of these men or
explain why its violation of Iraqi sovereignty was justified. There have been no official
explanations to the UNSC indicating whether these men were targets because considered
part of the ongoing or imminent attack that the United States claimed to have defended
itself against, or whether they were deemed “collateral damage”.1%

69. Iraq formally protested this strike to the UNSC.% Speaking of Iran and the US, it
stated that it had “repeatedly asked our allies in the war on ISIL to refrain from drawing Iraq
into their bilateral conflict. We have stressed that Iraq must not become the theatre of
that conflict; its sole focus is on combating ISIL, and it earnestly endeavours to maintain
strong relations with the two parties.” It stated that the US drone strike “amounts to an
aggression against the State, Government and people of Iraq” and “a flagrant violation of

9 https://www.justsecurity.org/68173/compilation-of-states-reactions-to-u-s-and-iranian-uses-of-force-
in-irag-in-january-2020/.

100 On January 4, 2020, President Trump tweeted: “They attacked us, & we hit back. If they attack again,
which | would strongly advise them not to do, we will hit them harder than they have ever been hit
before!” The day before, on January 3, 2020, President Rouhani had stated: “There is no doubt that
the great nation of Iran and the other free nations of the region will take revenge on this horrible
crime from criminal America.” See https://www.justsecurity.org/68173/compilation-of-states-
reactions-to-u-s-and-iranian-uses-of-force-in-irag-in-january-2020/.

101 https://www.gjiltalk.org/iran-unlawfully-retaliates-against-the-united-states-violating-iragi-
sovereignty-in-the-process/.

192 The PMF militias were incorporated into the Iragi military in 2016. All five men were members of
Kata’ib Hezbollah (KH), and Mr. Al-Mohandes had been its founder. https://www.justsecurity.org
/67917/united-states-killed-iraqi-military-official-and-iragi-military-personnel-in-the-two-recent-
attacks/.

103 News reports suggest that the US knew that these men had come into the target zone; it would have
called off the strike if “Iragi government officials allied with the US” had been there. KH is on the US
State Department list of Foreign Terrorist Organizations. https://www.justsecurity.org/ 67917/united-
states-killed-iragi-military-official-and-iragi-military-personnel-in-the-two-recent-attacks/. It should
be noted that KH launched the attacks in December against US outposts, so one could argue that Iraq
forces fired the first shot.

104 https://digitallibrary.un.org/record/3846366?In=en.
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the terms under which United States forces are present in the country”. Iraq called on the
“Security Council to condemn the air strike and assassination, which amount to extra-
judicial killings and contravene with the human rights obligations of the United States.” On
January 9, 2020, Iraq formally protested the strikes by Iran on Iraqi territory.

70. International law has traditionally required either valid consent of the State for the
use of force in its territory or the acts of the target must somehow be attributable to the
territorial State. Iraq did not consent, and while one could argue that the Kata’ib Hezbollah
attacks in December were attributable to Irag, none of the other attacks in the US Art 51
letter, justifying the strike, related to Iraq at all. The US has not provided any evidence that
any attacks by Kata’ib Hezbollah were imminent. The failure of the United States to justify
and formally explain its violation of Iraqi sovereignty should end the analysis. Without
justification, this constitutes, as Iraq claims, an act of aggression, and all resulting deaths
arbitrary deaths for which the United States bears responsibility.

71.  Nonetheless, the US Secretary of Defense has suggested the US felt justified to
strike General Soleimani in Iraq because of Iraq’s alleged failure to prevent Iranian attacks.
On January 2, 2020, he issued a statement that he had “urged the Iraqi government to take
all necessary steps to protect American forces in their country. | personally have spoken to
Iraqi leadership multiple times over recent months, urging them to do more.”1%

72.  Since 9/11, the US and other States have articulated the “unwilling and unable”
doctrine to permit strikes within a territorial State without consent: according to the US, as
articulated with respect to attacks on ISIL in the Syrian Arab Republic, “States must be able
to defend themselves, in accordance with the inherent right of individual and collective
self-defence, as reflected in Article 51 of the Charter of the United Nations, when ... the
government of the State where the threat is located is unwilling or unable to prevent the use
of its territory for such attacks.”'% This doctrine has been used by the US, the UK, and
others to justify targeting inter alia the Taliban in Afghanistan, and ISIL in the Syrian Arab
Republic or providing support for those attacks. To the extent that other states have taken
any position, the support for this doctrine is mixed, but it has been used to justify the use
of military force.1%® Russia has articulated this doctrine with respect to the Chechen in
Georgia, but has rejected it with respect to Syria; Turkey has defended its actions against
the PKK and Daesh in Iraq on the basis of this doctrine;*® and Israel has similarly defended
its actions against Hezbollah in Lebanon and against alleged Iran-backed forces in Syria.'°

73.  Even if valid, the “unwilling and unable” doctrine does not justify the strike within
Irag. First, as an initial matter, the extension of this doctrine to State actors, as opposed to
armed non-state actors (ANSAs), appears fundamentally untenable, at least under the
circumstances of this case. The threat of Iran was not “located” in Iraq, as this doctrine
requires. The attacks listed by the US as justification for the strike occurred throughout the
Middle East, not just in Iraq, and only two of those listed in the US Art. 51 notification
were launched from Irag. General Soleimani was traveling in Iraq on January 3, 2020, and
the US took that opportunity to attack him there. However, despite travel bans imposed by
the US, General Soleimani travelled throughout the Middle-East and also, apparently, to
Russia. Does this mean that the US is justified in targeting General Soleimani and other
Iranian officials in any State to which they travel? Would the threat from Iran then be
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https://www.defense.gov/Newsroom/Releases/Release/Article/2049227/statement-by-secretary-of-
defense-dr-mark-t-esper-as-prepared/; see also https://www.defense.gov/Explore/
News/Article/Article/2050341/senior-dod-official-describes-rationale-for-attack-on-quds-force-
commander/ (quoting unnamed senior defense officials stating “We have been very clear with Iran
and our Iragi partners that these increasing attacks need to stop and that we would hold Iran directly
responsible for any harm to U.S. personnel”).

Letter dated 23 September 2014 from the Permanent Representative of the United States of America
to the United Nations addressed to the Secretary-General.
https://www.ejiltalk.org/a-plea-against-the-abusive-invocation-of-self-defence-as-a-response-to-
terrorism/.

https://www.lawfareblog.com/which-states-support-unwilling-and-unable-test
https://www.documentcloud.org/documents/3125882-TURKEY -IRAQ-Pkk-1sil-12-18-2015.html.
See http://opiniojuris.org/2011/12/15/ashley-deeks-failure-to-defend-the-unwilling-or-unable-test/.
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“located” in those countries, making those countries subject to attacks? What would be the
basis for determining whose territory could be targeted?

74. It is possible that the US is attempting to expand this “unwilling and unable”
doctrine to State actors by expanding its terrorist designations from ANSAs to State
entities. The U.S. declared the Islamic Revolutionary Guard Corps (IRGC), which is part of
the Iranian government, as a foreign terrorist organization in April 2019.1*2 This framing
may place the conduct of the US against General Soleimani and any member of that force
within its counter-terrorism measures. However, it must be understood that neither Art. 51
justifications nor human rights obligations are modified by virtue of the classification by
one or several States of a particular individual or group as “terrorist”. Such classifications
have no binding effect on other States, including in this case Iraq. While the U.S. had
classified the IRGC as a foreign terrorist organization in April 2019,'*® there was no duty
placed on any other nation to adopt that same classification and certainly no obligation to
act against members of the group so identified or its leaders through the use of force. Iraq
was not, in other words, obligated to take any action against General Soleimani.

75.  Second, to justify a strike against the sovereignty of a third State, the US must show
that the State was unwilling or unable to prevent an ongoing or imminent attack and that the
strike in that State was necessary and proportionate. Yet, most of the prior attacks listed in
the US Art 51 notification did not involve Iraq and, as noted, the US has presented no
evidence nor has any emerged, to suggest that Iraq was the intended location of any imminent
attack by Iran and the IRGC. Although President Trump at one point suggested
that the US embassy in Irag was a target of Iran, he quickly expanded this to four
embassies, and neither claim was confirmed by administration officials. Instead, it appears
that officials believed that General Soleimani intended generally to “escalate hostilities
toward U.S. interests in the Middle East, to include possible attacks on diplomatic and
military facilities.”114

76. At base, the primary US justification for the strike in Iraq seems to be deterrence: it
was necessary, in the US view, to kill General Soleimani now to deter future attacks, even
though their time and place were not known. This focus on the imminent need for a strike
in self-defense reflects the recent attempt by some countries to delink imminence from a
temporal definition — an attack will occur soon. Instead, it is connected to necessity —
whenever or wherever an attack might occur, self-defense must necessarily occur now to
prevent it.}5 But even this expanded notion of imminence and necessity fails in this case.

77.  To make this claim of imminence and necessity, “the US would need to demonstrate
that Soleimani posed an imminent threat, that it had to strike at the general when and where
it did, that it could not ask the Iragi government for permission (e.g., on the basis of its
alleged collusion with Iran) and that it could not wait to strike at Soleimani elsewhere.”*16
Not surprisingly, the US has not attempted to make these claims. Even at the most basic
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Canada listed Revolutionary Guard Qods Force as a terrorist entity in December 2012; Saudi Arabia
designated them as a group suspected of terrorism in October 2018; the European Union levied
financial sanctions on them in March 2012.
https://www.washingtonpost.com/politics/four-embassies-the-anatomy-of-trumps-unfounded-claim-
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threatened armed attack?” See explanation of application of Bethlehem Principles by Attorney-
General of Australia, https://www:.ejiltalk.org/the-right-of-self-defence-against-imminent-armed-
attack-in-international-law/.
https://www.ejiltalk.org/the-soleimani-strike-and-self-defence-against-an-imminent-armed-attack.
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VII.

level, the US did not demonstrate that striking Soleimani was “necessary”: unlike an attack
on the actual person or people carrying out the attack, or on the equipment to be used in the
attack, an attack on the leader in an attempt to deter further attacks may not be effective as
future attacked could still occur without him, although possibly not in the short-term.1%

78.  Thirdly, there is no evidence that Iraq was unable or unwilling to defend US forces
on its territory. This doctrine historically has been used in circumstances where a State is
unable to control actors or regions of the country or where it is in some way complicit in
allowing the target to operate and plan attacks. Iraq in contrast is a US ally and has been
actively cooperating with the US in combatting ISIL; yet the US did not even consult Iraq
before this strike. There has been no evidence brought forward by the US as to what steps it
had taken to seek Iraq’s involvement and protection before taking the strike. Vague
comments about conversations by one US official had with Irag do not suffice.

79. There is an obligation on a State considering conducting a targeted killing on
another State’s official on the territory of a third State to also factor into their assessment of
necessity and proportionality the third state’s sovereignty, as well as the risks to the
population and infrastructure of the third State. The equal sovereignty of States is one of the
highest principles of international law and a cornerstone of the UN. So weighty is the test of
this obligation that involving a non-consenting state in any act of self-defense may well be
always disproportionate!'® and thus, always unjustified.

80.  What is most telling is the failure of the US to even address the rights of Iraq and
explain, and provide evidence for, its use of force against the country and its citizens. Until
such an explanation is made, the conclusion must be that the strike is an act of aggression
against Irag, and the killing of its citizens and of non-citizens on its territory was unlawful
and arbitrary under international law.?

81.  The implication as far as the targeted Killing of General Soleimani is concerned is
that it was an arbitrary killing for which the US is responsible: “States parties engaged in
acts of aggression as defined in international law, resulting in deprivation of life, violate
ipso facto article 6 of the Covenant.”*?! This is an approach backed up by almost universal
jurisprudence!? and expert comments.!?

In conclusion

82.  Accordingly, in light of the evidence that the US has provided to date, the targeting
of General Soleimani, and the deaths of those accompanying him, constitute an arbitrary
killing for which, under IHRL, the US is responsible. The strike was in violation of Art. 2
(4) of the UN Charter with insufficient evidence provided of an ongoing or imminent
attack. No evidence has been provided that General Soleimani specifically was planning an
imminent attack against US interests, particularly in Irag, for which immediate action was
necessary and would have been justified. No evidence has been provided that a drone strike
in a third country was necessary or that the harm caused to that country was proportionate
to the harm allegedly averted. While there is information suggesting that the US requested,
at least in December 2019, that Iraq take action against Kata’ib Hezbollah, no evidence has
been provided that Iraq was consulted on how to alleviate any threats posed to the US
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arising from the visit of General Soleimani, such that Iraq should bear the burden of
addressing those threats. No evidence has been produced that there was no time for the US
to seek aid from the international community, including the UNSC, in addressing the
alleged imminent threats. Major General Soleimani was in charge of Iran military strategy,
and actions, in Irag and the Syrian Arab Republic. But absent an actual imminent threat to
life, the course of action taken by the US was unlawful.

83.  As noted in the introduction, in the months preceding the strike against General
Soleimani, hundreds of Iragis were wounded and killed in the context of peaceful
demonstrations. Others lost their lives in the fight against what is left of ISIL and other
groups which continue to operate. These deaths came less than two years after the end of a
devastating conflict in which an estimated 30,000 Iraqi civilians were Killed and another
55,000 were injured.*?*

84.  The strikes against General Soleimani and the US bases in Iraq resulted in far more
casualties than their direct targets alone. 176 passengers lost their lives when an Iranian
missile struck their plane, by “mistake” according to Iran, in the midst of escalating
tensions.*?® UN Special Procedures also alleged that Iranians protesting the authorities’ lack
of transparency over the incident were killed,*?® while Iraqi protesters continued to be
targeted, killed or disappeared.?

85.  With Iraq increasing treated as if “an open arena for the settling of scores” and yet
“a theatre for a potential war that could be further devastating to it and to the region and the
entire world”,*2 it is impossible to sustain a plausible argument that somehow the two strikes
were intended to contribute to or occurred as part of a post-conflict and reconstruction
strategy. They did not. What these acts did convey however is scant concern for the well-
being of the people of the countries affected, including an absence of concern for the rights
and demands of the young demonstrators who across the region cry out for democracy and
human rights.

124 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G18/185/94/PDF/G1818594.pdf?OpenElement.

125 These included the US President January 4 threats to target 52 Iranian sites, including cultural sites
https://twitter.com/realdonaldtrump/status/12135939757325271127s=11.

126 Special Procedures communications, Iran, 19 February 2020.
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile? gld=25070.

127 Special Procedure communication, Irag, 13 January 2020.
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=25020.

128 https://undocs.org/S/2020/26.
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