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As I listened to our debate yes~erd.ay I was led to ~sk myself whether 

some o~·the differences between the opinions expressed by ~OOJbers·or the 

Ccmmi ttee might not be due to a misundersta~ding.- I wondered whether all 
. . ,._ 

those who spoke of the "development ·of international law" were using tbe · . 
. ~ . 

· term in the same sense. It seemed to me that sor.:0 delegates used the 

term for -what_ I personally should d.escribe as in~ernationaJ.. legislation, 

i.e. £or tlie process of extending the law into field~ o~ ~tate activity. 

not previo-µsly regule.ted by rules of law. No"', in that sense it does seem 

to me to _be arguable to what extellt' the developll'lent of international law -:: 

its development, that is to say, by legislation - can in practice ·be kept 

distinct. The reason is .that legislation and codifica.tion· overlap - _ "_ 

one task merges _into the other. But that is a qu~sti~n to which :I shall 

come back in a few moments. At present I a.Ill aski:Pg the Committee to 

cons_ider whether we mean the same thing when we speak of the develo:pmerit_ · 

! ' • 
of the _law, and whether ~e aJ.1' 1:71ean the same thtng. · Because to me __ 

and here I associate myself with what the Delegate of China said 
'\ ., 

yesterday - the -dev.elo~ment of internationttl. law means mt!Ch more than 

1 ts extension _into new ·fields. It is a much :w1der term tlum '-~ternationa.i' 

legis1ation - it includes internatio~al. legislatioll.· Legislation is onlY 

~me way, a very important way, of de~eJ,.~ping the l~w,: but it is not th~ 

only way. - Many others have been suggested· in· that most Va.lll;B,ble 
R •~ I 

memorandum of the Secretariat A/AC .10/7 •· - · 
• - r~·.. . ·• . 

· . N9w ·some of th~se metho~~ have ~othing ~atever _to· do '\rl.th the 
:--, ___ ,._ .... -.. -• • • -4_,? . •. 1 

( E ~Ji1!-1Va~clit o!r ~nternational law .. -and if we ~egard them as method.a of_ 

. / encouraging 
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encouraging . the progresei ~e. cleveJ.opment of· international law,· as ~h~s 
,,.._ ~· ~ .'3 

document does,. and as I, submit w~ ou~t to Jb j then the development of 
. . . ' . ' . : . ' . ~ ' , . : ;·"'; 

international la~ cannot possibiy be juqt th~ Sa.rile thing as its codification. 
- . - ' : ' ' . ~ 

There must be a d5-stfnction 'between the twdi Take some of the technical 

improvements that t}:le Secretariat refers to - the.preparation of model 
~ .. ,. 

treaties, the study of multilateral conventions which for some reason or 

other have. failed to come into force, the met~od of encouraging states to 

ratify the conventions·they sign,_the preIJaration of digests state 

practice - these e.re s.J.J. possible means of encouraging th'~ development of 

the law, but none of them has even the remotest c,~.mection with codification. 

Then again international _law is deyeloped _thr_ough the judicial process -

throu8h ,jurisprudence and there are possible ways of encouraging states to 

take their differences to _cou.rts, but this again would have nothing to do 

with codification. 

Now, if there are ell/these different ways of encouraging the 

progressive development of international law, and if only one of them, 

development through legislation, has any possible relation to codification, 

it is clear that we are ~ound to make a distinction between development . ' 

and codification. Development is a much vdder term, which includes, but 

cannot be confined to, codification. 

I want now to consider whether we ought to distingui~h-legis~ation 

from cod11ication, as is. done in the memorandum of the Secretariat. The· 

distinction ordinarily me.de is that codification is the process of 

declaring the existing law, legislation is its e:i:',:msion into new fields;. 

now some members of the_ Committee have very proJ?erly :pointed out that . , . 
codification cannot be absolutely limited to declaring the existing law. 

. . , ' 

d. that the existing' lav ls As soon as_you_set out _to do this, you ~scover 

Other ther. e ar,e g-aps ·1n it. which 
often uncertain, that for one reason or an _ 

a.re not covered. If you were to dis:r:eg~d thes,e uncert~_inties and th~s~­

gaps and simply include in your code, rules of eiisting law which·~re 
· .... , /absolutely_ 
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absol~tely certain and clear, t11~·\fp;k.-wou:i!fh~;~lithe va.1u~. Renee, 
- ·,-' f , , ·' ';.,;; r · • ·,' , , : ; ,' , 

the codifier; :if lu:fis competent fb~ liie work, ~:ill make suggestions of 
~ ."'~: _, ~ ~ • " • •' • < • ' • < • ' J '. ' 0 C 

his own; where the rule is uncertain, he will suggest which is the 

better view; where a gap .exists he will ~uggeet how it c~ best be fiiled~ 
. ' ' 

If he make~ it clear what he is -doing, tabulates the existing a\lthoritiee, 
• .. ,_ • ., ,.' ' _-- • ' ' ~ J • •. : • ,,,. •• 

fairly examines the arguments pro and con, he will .be doing hie· work 
' ·; . . . , 

properly. But it i~ true the.'t in this asp~ct of· his wo~k h~: ·wui be 
. ! . . . - ' -

suggesting legislation - h~ will be working on the lex ferenda, not on . -

the lex lata - he will be extending the: law and not ;merel;f stating the - ... ' . 

law that already exists. 

But it does' not follo~ from this fact 'that codification Iiecessaril;r. 

invol vea ,a -certain measure., of developing the, law by legi~lati6n, that; · 

the~ef~re,, .legislation and cod:1,fi~ation are ~erely two~names f~r the , 
. . . .. \ 

same process. The difference may be one of d~gree only, .. but-~ t · is - · 

important all the same, and it may weil be, ~d ":i: submit that it is in 

this case, that 'in codificatio~, which is :primarily though not ' · · 

exclusively concerned with stating the exfotinp; law, one· metbod"is•_ the · 

i:ost us~fui, and. that in legislation·, where ,the question what is ·the 

existing law is unimportant. and the aim is to· create law in the, fut~e:: · 

as it ·ought to be, another methot:l of working is to be. preferred.· 'For 

example, suppose the problem that st~tes have before them. fei- a: treaty 

about tariff reductions. If . such 'a treaty i. 1 s ma.de, it will nec~ssarily' · •-- ·• 
' ' 

develop the law, but none, I think, will, ~uggest t~~t- it _codified the•·.· 

law. Until the treaty is made, the~e is no°J:.aw'·on that-subject~ 'on 
,, ' . ; ' , . \ 

the other hand, aul)l)Ose the matt~r for corisideration is a convention · 

on territorial waters. Here· the~ is already a great dea.;L of law,_ but 

there are uncertainties and gaps iti ·it. I think · we should· rightly 

describe that ·convention a~ a codifying convention, even tJiough it 

would have to' contain a certaJ.n,. ~leme'nt of new law,, of l~gHtlation,. 




