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1 December 1975

Mr. James Murray

President of the Trusteeship Council
United Nations

New York, N.Y. 10017

Dear Mr. Murray:

I transmit to you the enclosed copy of our statement on the proposed Covenant
between the people of the Northern Mariana Islands and the United Stetes of
America, to establish a "Commonwealth" under United States sovereignty. This
statement was submitted to the United States Senate Committee on Foreign Relations
on 5 November 1975 by Jose Cabranes, Counsel.

We are aware that the Trusteeship Council sent a visiting mission to observe
the vote last June, whose report we have not yet seen: but we do not raise the
question of the fairness of the vote itself. We raise rather the question of
whether you consider it in accordance with your cbligations as trustee to have
sanctioned such a divisive proceeding at all.

It is evident that the United States intends, for alleged military security
in the Pacific, to detach the northern Marianas from the rest of the Trust
Territory and thus prepare it for a separate administration under United States
control when the Trust Territory agreement ends in 1681, or sooner.

We had assumed that the rights of the people of the whole Trust Territory
required decisions about any part to be made by the representatives of all. The
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United States, as the administering Power, has evidently acted without eppropriate
consultation with the other island groups. Are not the Trusteeship Council and
General Assembly obligated to the inhabitsnts to express their judgments on the

action?

We assume that objections will be voiced to you by representatives in the
Micronesian Legislature. 1In the event that the Council holds a hearing on the
issue where petitioners appear, we ask to be notified in order that we may express
the views of an accredited international non-governmental agency, concerned for
the integrity of the trust function of the United Nations.

Copies of this letter and our statement are being transmitted to the Office of
the Secretary-General, the President of the Security Council and the Chairman of
the Fourth Committee which have some responsibility for these matters and which
may find our statement of interest.

We are, Mr. President, with high regard,

Sincerely yours,

(Signed) Jerome J. SHESTACK
Chairman
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STATEMENT OF JOSE A. CABRANES, COUNSEL OF THE
INTERNATTIONAL LFAGUE FOR THE RIGHTS OF MAN

BEFORE THE UNITED STATES SENATE COMMITTEE
ON FOREIGN RELATIONS ON H.J. RES. 549

Mr. Cheirman, I am Jose A. Cabranes of New Haven, Connecticut. I am grateful
to you for your invitation of last week to submit my views and those of the
International League for the Rights of Man on some of the international law and
policy questions raised by H.J. Res. 549, to approve a "Covenant' between the people
of the Northern Mariana Islands and the United States of America and to establish a
so-called Commonwealth of the Northern Mariana Islands. I am a member of the bars
of_the State of New York, the District of Columbia and the Supreme Court of the
United States. I have been an international lawyer for 10 years, with experience
in that field drawn from private practice, law school teaching and public service.
I received my training in internationel law at the Yale Law School and the
University of Cambridge in England.

The League opposes approval of this proposal because it would create a nevw
"unincorporated Territory" or colony under the American flag; because such an
annexation of new territory contradicts this nation's highest ideals; because it
is a significant deviation from well-settled international law and practice; and
because it is designed to avoid the decision-making processes of the United Nations.

The organization which I represent today is described in the statement T filed
in its behalf on 29 July 1975 with the Senate Committee on Interior and Insular
Affairs, and which I submit to you for inclusion in its entirety at this point in
the record of this hearing. 1/ That statement sets forth in summary fashion the
international legal and political grounds on which we have based our opposition to
this ill-conceived scheme to annex the Northern Marianas and establish a new
unincorporated Territory in the western Pacific. I would like to request that at
this point in the record there also be included a copy of a letter 2/ of
2L September 1975, from The Honorable Daniel P. Moynihan, the Permanent Delegate of
the United States to the United Nations, to Mr. Roger Baldwin, the Honorary
Chairman of the League. 3/ We have the highest possible regerd for
Ambassador Moynihan and his distinguished colleagues at the United States Mission
to the United Nations. We respect and value their service to the nation and their
devotion to its welfare. On this issue, however, we believe they are defending a
policy which is wrong and one which does not serve the interests of the United
States or the interests of the world community.

Mr. Moynihan's letter purports to answer the various objections to the
Commonwealth of the Northern Marianas raised by our 29 July 1975 statement.

1/ For the text of the stetement, see T/COM.10/L.175.
2/ The text of the letter was not attached to this statement.

3/ Mr. Moynihan was Permanent Representative of the United States to the United
Nations at the time this statement was made.
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Accordingly, these two documents provide convenient points of reference for our
additional commments on the international law and policy issues raised by
H.J. Res. 549.

In his letter to Mr. Baldwin, Ambassador Moynihan states that our
characterization of the Marianas Commonwealth as a United States colony “seems
particularly unfortunate,” because in a plebiscite held on 17 June 1975, the people
of the Northern Marianas approved 'commonwealth" status as set forth in the
Covenant "by an overwhelming vote of over 73 per cent of the registered voters, of
whom 95 per cent went to the polls." Mr., Chairman, the fact that 78 per cent of the
voters of the Northern Marianas favor this new political status does not alter its
essentially colonial character. “Colonialism" is an eppropriate description of
a political association between a great Power and a small and powerless people in
which most significant law-making powers are under the effective control of the
metropolitan State. I refer you, for example, to Section 105 and Article V of the
Covenant, on the applicability of federal law in the projected "commonwealth".
Please note moreover, that the legislative body whose lsws are to apply in the
"commonwealth" - namely, the Congress of the United States - is one in which the
people of the Northern Marianas will not be represented. The term 'colonialism'
accurately describes a system for the government of an alien people without their
effective participation. It accurately describes this proposed arrangement. The
people of the Northern Marianas may have consented to this political status, but
that does not make it any less colonial. The United States Congress is under no
obligation to add its imprimatur to the concept of colonialism by consent of the
governed.

Mr. Chairman, a word about the 17 June 1975, plebiscite which is so dear to
the proponents of this incredible proposal. Mr. Moynihan and the administration he
represents boast of "an overwhelming vote of 78 per cent of the registered
voters,” but they rarely bother to mention the fact that barely 5,000 votes were
cast in the plebiscite. The record should clearly show that the administration now
urges you to endorse the United States' first territorial acquisition in more than
half a century on the basis of an affirmative vote of 3,945 persons and a negative
vote of 1,060.

Ambassador Moynihan quite rightly notes in his letter of 24 September 1975,
that the objective of the United Nations Trusteeship Agreement is "self-government
or independence," and that under well-established international law and practice
(embodied in General Assembly resolution 15L1 (XV) of 1960) "self-government" may
inelude "free association with an independent State." Mr. Moynihan is wrong,
however, in his assertion that the definition of free association in resolution
1541 (XV) of 14 December 1960 "would appear to include the Marainas Commonwealth
Agreement." I submit for the record at this point a copy of General Assembly
resolution 1541 (XV). I refer the Committee %o principle VII (a), which requires
that the people of a territory associated with an independent state retain "the
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freedom to modify the status of that territory through the expression of their will
by democratic means and through constitutional processes.” This provision of
principle VII (a) has been uniformly interpreted to mean that the people of the
associated State must be free to modify their political status through their own
constitutionel processes - and that they must be free unilaterally to choose
independence. It does not mean, and cannot possibly mean, that a change of status
is possible only after the successful invocation of the constituticnal processes

of the metropolitan State as well as of the associated Territory. Fut that is
precisely what the Covenant before you requires - it requires that the United
States approve of any subsequent claim to independence.

Moreover, by granting the people of the Northern Marianas United States
citizenship, this Covenant crestes a bond which is well nigh impossible to break,
as a matter of American constitutional law and as a matter of simple human
psychology. When you extend the citizenship of a great, powerful and wealthy
nation to a poor and isolated people, you effectively foreciose the possibility of
alternative political choices. In addition, some students of American
constitutional law - including the Chairman of the Senate Committee on Interior
and Insular Affairs, Mr. Henry Jackson - have argued *that the United States
citizens of another Territory, Puerto Rico, are not now free to choose to become
independent without the adoption of a constitutional amendment by the United
States. Citizenship is a tie that binds, and clearly has been made a part of this
Covenant in order permanently to foreclose the possibility that the people of the
Northern Marianas will be able to re-evaluate their political status at a later
time.

Mr. Moynihan acknowledges that the United Nations Trusteeship Council is on
record as favoring the unity of Micronesia and claims that "it has also recognized
the repeated requests of the Northern Marianas for a status separate from the rest
of Micronesia and in closer union with the United States than that presently
contemplated by the representatives of the other districts." I respectfully submit
that Mr. Moynihan's suggestion of United Nations approval for the dismemberment of
the Trust Territory is in error. The Trusteeship Council and other organs of the
United Nations are clearly on record as favoring the territorial unity and
integrity of dependent areas generally and the Trust Territory in particular. I
submit for the record a copy of General Assembly resolution 151k (XV) of
14 December 1960, the Declaration on the Granting of Independence to Colonial
Countries and Peoples, and refer the Committee to paragraph 6, which provides that
"Any attempt at the partial or total disruption of the national unity and the
territorial integrity of a country is incompatible with the purposes and principles
of the United Nations.” I also submit for the record excerpts from several reports
of United Nations visiting missions to Micronesia, which explicitly warn about the
dangers of territorial disunity and encourage the United States to maintain the
territorial integrity of the Trust Territory.

There is no inconsistency between the principle of self-determination and the
principle favoring the territorial integrity of colonial areas. International law
and practice since the founding of the United Nations are quite clear on this
point. Professor Rupert Emerson of Harvard University, a legding authority on
the subject of decolonization and self-determination, has written, that "the
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customary verdict has been that self-determination does not embrace secegsion's
and, it may be added with res.ect to Territories still under colonial rule or
trust administration, it does uot embrace fragmentation or dismemberment prior to
the completion of the process of decolonization. As Dr. Rosalyn C. Higgins of
the Royal Institute of Internztional Affairs has sumnarized the law on the
subject, self-determination is "the right of the majority within an accepted
political unit to exercise power." The people of the Northern Mariana Islands
constitute a distinct minority of the people of the Trust Territory end cannot be
said to have a "right" of self-determination separate end apart from the other
peopls of the Trust Territory. Any other principle of law would have created
havoc in the developing world during the process of decolonization, and today would
strike at the foundations of world public order.

Mr. Moynihan notes that the Trusteeship Agreement "will continue to apply to

the Northern Meriana Islands until termination of the trusteeship,” and states,
in effect, that the United States may in the meantime begin the process of
annexation of that area. This interpretation of the Trusteeship Agreement, and the
United Nations Charter provisions on which it is based, suggests that substantial
changes in the Government of the Trust Territory are possible without the approval

f the United Netions. We find no basis in Article 3 of the Trusteeship Agreement
for the proposition that the United States may effectively divide the Trust
Territory into two. I submit a copy of the Trusteeship Agreement 4/ for your
consideration. Moreover, this proposed Covenant clearly entails an "alteration or
amendment' of the Trusteeship Agreement requiring approval by the United Nations
Security Council under Article 83 of the Charter. Indeed, the 1973 United Nations
Visiting Mission addressed the issue as follows: "We do not find in the
Trusteeship Agreement anything which authorizes the population of a part of the
Trust Territory to set up its own distinctive political organs - and, even less, to
enter into separate negotiations about its future with the Administering
Authority." 5/ All of this reises the suspicion that the United States ultimately
will attempt simply to "notify" the United Nations of its plans for the Northern
Marisnas, and that it will resist the Charter-mandated decision-msking processes
of the Trusteeship Council and the Security Council. Faced with the possibly
unpleasant prospect of placing its proposals before appropriate organs of the
United Nations, in which the People's Republic of China, the Union of Soviet
Socialist Republics and Afro-Asian States play a role, the United States seems to
be setting the stage for avoidance of its Charter obligations. DNote, for example,
that United Nations action is nowhere even suggested by the terms of the Covenant.
Indeed, Section 1002 of the Covenant clearly implies that the United States looks
upon termination or effective amendment of the Trusteeship Agreement as a
unilateral act - a position previously asserted (and then only before 1950) by the
Republic of South Africa in connection with its wish to terminate the mandate over
South~West Africa /Nemibia/. This position was rejected by the International

Court of Justice in its advisory opinion on the International Status of South-West
Africa of 11 July 1950.

E/ For the text see Trusteeship Agreement for the Trust Territory of the
Pacific Islands (United Ilations publication, Sales No. 1957.VI.A.1).

5/ Official Records of the Trusteeship Council, Fortieth Session, Supplement
Ho. 2, para. 519,
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The Congress has a duty to dctermine with precision the administration's
policy and expectations with respect to review by the United Nations. The American
people have a right to know the administration's views with regard to its
obligations under the Charter, inasmuch as it has led many of us to believe that
the United States is Dreparet¢ openly to evede then.

. Many commentators have noted that the dismemberment of the Trust Territory
inevitably will bring into question the viability of the remaining island groups.
By supporting the pretensions of the Northern Merianas group, the United States
clearly has made it difficult, if not impossible, for the other island groups Eo
survive as a unit. These islands have simply been left to "wist in the wind,
either to petiticn for accession to the Northern Marianas arrangement or to
conclude separate srrangements on terms more readily ecceptable to the United
States than the original draft compact of free association between Micronesia and
the United States. In any event, everyone in a position to know the facts ) )
8sserts that approval of the lorthern Merianas Commonwealth will necessarily inflict
great damage on the political aspirations of the remaining islands and pecples of
the Trust Territory, in flagrant violation of the spirit if not the letter of the
Trust Agreement and of the United Nations Charter.

Mr. Chairman, having offered some comments on what the United States should
not do, we would like to suggest an alternative to this anachronistic annexationist
propesal ~ an alternative to what others have called "island grabbing." We suggest
that the United States promptly resume negotiations with the representatives of all
the people of Micronesia, the Congress of Micronesia, and that it revert to a
policy of reinforcement of the territorial unity and integrity of the Trust
Territory. Finally, we recoumeni that the Congress review the long-range
strategic and political objectives of the American presence in this area, and that
you make it quite clear to the administration that the expansion of the territcry
of the United States, and the creation of a new American colonial possession, is
not a policy favored by the people of the United States in the year of their
bicentenary.

Thank you, Mr. Chairman.





