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INTERNATIONAL COU+ . uF JUSTICE

YEAR 1948
1988
26 April
General List
No. 77
26 April 1988

APPLICABILITY OF THE OBLIGATION TO ARBITRATE
UNDER SECTIOGN 21 OF THE UNITED NATIONS HEADQUARTERS
AGREEMENT OF 26 JUNE 1947

Headquarters Agreement between the United Nations and the
United States - Digpute gettlement clause - Existence of a dispute -

AIIegea breach o treaty - Sign ficance of behaviour or aec[ngon of party

in absence of any argument by that party to justify its conduct under
international law - E lementation of contested decision and exlistence of
o dispute - Whether dispute concerns "the interpretation or application”
of the Agreement - Whether digpute one "not settled 51 negotIation or
other agreed mode of settlement ~ Principle that international law
prevails over national law.

ADVISORY OPINION

Present: President RUDA; Vice-President MBAYE; Judpes LACHS,
NAGENDRA SINGH, ELIAS, ODA, AGO, SCHWEBEL, Sir Robert JENNINGS,
BEDJAOUI, NI, EVENSEN, TARAS80V, GUILLAUME, SHAHABUDDEEN;
Registrar VALENCIA-OSPINA.

Concerning the applicability of the obligation to arbitrate under
section 21 of the United Nations Headquarters Agreement of 26 June 1947,

The COURT,

couposed as above,

after dcliberation,

gives the following Advisory Upinioa:

1. The question upon which the advisury opinion of the Court has been
asked was contained in resolution 42/229 B of the United Nations
General Assembly, adopted on 2 March 1988. On the same day, the text of
that resolution in English and French was transmitted to the Court, by

Jeon
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facsimlle, Ly the United Nations Legal Counsel. By a4 ietter dated

2 March 1988, addressed by the Secretary-Gemeral of the lnited Nations to the
President of the Court (received by facsimile on & March 1988, and received by
post and filed in the Registry on 7 March 1988) the Secretary-General forwally
compunicated to the Court the decision of the Cenerzl Asseably to submit to
the Court for advisory opinioa the question set out in chat resolution. The
resolution, certified true coples of the English and French texts of which

vere enclosed with the letter and inzluded in the facsimile transmission, was
in the following terms;

"The General Asseubly,

Recalling its resolution 42/210 B of 17 December 1987 and
bearing in mind its regsolution 42/229 A above,

Having considered the reports of the Secretary-General of 10
and 25 February 1988 [A/42/915 and Add.1],

Affirming the position of the Secretary-General thar a dispute
exlists between the United Nationms and the host country concerning
the interpretation or application of the Agreement between the
United Natiops and the United States of America regarding the
Headquarters of the United Mations, dated 26 June 1947 [see
resolution 169 (I1)], and noting his conclusions that attempts at
amicable settlement were deadlocked and that he had invoked the
arbitration procedure provided for in section 21 of the Agreement by
nominating an arbitrater and requesting the host country to nominate
its own arbitrator,

Bearing ia mind the constraints of rime that regquire the
immediate iwplementation of the dispute settlement procedure in
accordance with section 21 of the Agreemesnt,

Noting from the report of the Secretary-General of
10 February 1988 [A/42/215] that the United States of America was
not in a position and was not willing to enter formally ifutc the
dispute settlement procedure under section 21 of the Headyuarters
Agreement and that the United States was still evaluating the
situation,

Taking intn account the previsions of the Statute of the
International Court of Justice, in particular Articles 4 and 68
thereof,

DPc;deﬁ, in accordance with Article 96 2f the Charter of the
United Nations, to rcauest the Internationsl Court of Justice, in
pursuance of article 65 of the Staturo ot rhe Court, for an advisory
opinion on the {ollowing question, caking into account the time
constralat s

la the lixzht of facts reflecterd in the reports of the
sSecretery-General [A/42/915 and Add.l], is the United Statzs of
Awerica, as = party to Lhe Agreemeni between the inited Nations
and the United States ¢f Auerica regarding the Headquarters of
the vulted Nations (see resoiucica 169 (il)], under an
abligavion Lo enter inio arbitratiom in accordance with
section 21 of tie Aprzement?’”

f ena
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A copy of resolution 42/229 A, referred to in the sbove reuolution, was also
enclosed with the Secretary-General's letter.

2. The notice of the request for an advisory opinien prescribed by
Acticle 66, paragraph 1, of the Statute of the Court, waa given on 3 March

1988 by telegram from the Registrar to all States entitled to appear before
the Court.

3. By an Order dated 9 March 1988 the Court found that an early answer to
the request for advisory opinion would be desiruble, as contemplated by
Article 103 of the Rules of Court. By that Order the Court decided that the
United Nations and the United States of America were coneidered likely to be
able to furnish information on the question, in accordance with Article 66,
paragrapl 1, of the Statute, and fixed 25 March 1988 as the time-limit within
which the Court weuld be prepared to receive written statements {rom them on
the question; and that any other State purty to the Statute which desired to
do so might submii to the Court a written etatement on the gqueption not later
than 25 March 1988. Written ctatements were submitted, witl.in the time-limit
so fixed, by the Secretary-General of the Uaited Nations, by the United States
of America, and by the German Democratic Republic and by the Syrian Arab
Republic.

4. By the same Order the Court decided further to hold hearings, opening
on 11 April 1988, at which oral comments on written stateuents might be
submitted to the Court by the United Nations, the Unjted States and such other
States as should have presented written statements.

5. The Secretary—~General of the United Nations transmitted to the Court,
pursuant to Article 65, paragraph 2, of iLhe Statute, a dosmsler of documents
likely to throw light upon the question; these document™ were received in the
Registry in instalments between 11 and 29 March 1988.

6. At a public sitting held on 11 April 1988, an cial statement was made
to the Court by Mr. Carl-August Fleischhauer, the United Nations Legal
Counsel, on behalf of the Secretary-General. None of the States having
presented written statements expressed a desire to be he~rd. Certain members
of the Court put questions to Mr. Fleischhauer, which were answered at a
further public sitting held on 12 April 1988.
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7. The question upen which the opinion of the Court has been
requeated 1s whether the United States of America (hereafter referved to
as "thy United States”), as a party to the United Nationa Headquarters
Agreement, 18 under an obligation to enter intc arbiviation. The
Headquarters Agreement of 26 June 1947 came into foice in accordance with
its terms on 21 November 1947 by exchange ~f letters between the
Secretary-~General and the United States Permanent Representative. The
Agreement was registered the same day with the United Nations
Secretariat, in accordance with Article 102 of the Charter. In
vection 21, paragraph (a), it providus as follows:

“Any digpute between the United Nations and the
United S8tates concerning the interpretation or application of
this agreement or of any supplemental agreement, which is not
settled by negotiation or other agreed mode of settlement,
shall be referred for £inal decision to a tribunal of three
arbitrators, one to bae named by the Secretary-Genaral, one to
be named by the Secretary of State of the United States, and
the third to be chosen by the two, or, if they should fail to
agree upon a third, then by the Frealdent of the International
Court of Justice.”

There 18 no question but that the Headquarters Agroement is a treaty in
force binding the parties thereto. Wwhat the Court has therefore to
determine, in order to answer the question put to it, is whether there
exists a dispute between the United Nations and the United States of the
kind contemplated by section 21 of the Agreement. For this purpose the
Court will first set out the gequence of events, preceding the adoption
of resolutions 42/229 A and 42/229 B, which led first the
Secretary~General and subsequently the General Assembly of the

United Nations to conclude that such a dispute existed.

8. The events in question centred round the Permanent Observer
Migsion of the Palestine Liberation Organigzation (referred to hereafter
as "the PLO") to the United Nations in New York. The PLO has enjoyed in
relation to the United Nationa the status c¢f an observer since 1974; by
Ueneral Assembly resolution 3237 (XXIX) of 22 November 1974, the
Organization was invited to “"participate in the seesions and thzc work of
the General Asscmbly in the capacity of obgerver". Following this
iavitation, the PLO established an Observer Missiun {mn 1974, and
maintains an office, entitled offics of the PLO Observer Missior, at
115 East 65th Struet, in New York Clty, outside the United Nations
Headquarters District. Kecognized cbeervers are liasted as such in
official United Nations publications: the PLU appears in such
publicatioar in a category of "organizaiions which have recelved a
standing invitation from the General Assembly to participate in the
sessions and the work »f the Ceneral Assembly as observers”.

9, In May 1987 a Bil) ($.1203) was jutroduced into the Senate of the
United States, the purpose of which was stated in its Litle to be “"to
wake unlawful the estublishwent or maintenance within the United States
of an office of the Palestine Liberation (Organization". Section 3 of the
B111 provided that

ar
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"It shall be unlawful, if the purpose be to further the
interests of the Palestine Liberstion Organization or any of
its constituent groups, any succ.ssor to any of those, or any
agents thereof, on or after the ~ifective date of this Act -

(1) to receive anything of value except informational
material from the PLO or any of its constituent groups, any
successor thereto, or any agents thereof;

(2) to expend funds from the PLO or any of its constituent
groups, any successor thereto, or any agents thereof; or

(3) not withstanding any provision of the law to the
contrary, to establiish or maintain an office, headquarters,
premises, or other facilities or establishments within the
jJurisdiction of the United States gt the beheat or directiom
of, or with funde provided by the Palestine Liberation
Organization or any of its constituent groups, any successor to
any of those, or any agents thereof.”

10. The text of this Bill was repeated in the form of an amendment,
presented in the United States Senate in the autusn of 1987, to the
"Foreign Relations Authorization Act, Fiscal Years 1988 and 1989". PFrom
the terms of this amendment it appeared that the United States Government
would, if the Bill were passed into law, seek to close the office of the
PLO Observer Mission. The Secretary-General therefore explained his
point of view to that Government, by a letter to the United States
Permanent Representative dated 13 October 1987. In that letter he
emphasized that the legislation contemplated "runs counter to cbligations
arising from the Headquarters Agreement”. On 14 October 1987 the PLO
Obgerver brought the matter to the attention of the United Nations
Committee on Relations with the Host Country.

11, On 22 October 1987, the view of the Secretary-General was summed
up in the foliowing statement made by the Spokesman for the
Secretary~General (subsequently endorsed by the General Assembly in
resolution 42/210 B):

"The members of the PLO Observer Mission are, by virtue of
resolution 3237 (XXIX), invitees to the United Nations. As
such, they are covered by sections 11, 12 and 13 of the
Headquarters Agreement of 26 June 1947. There is therefore a
treaty obligation on the host country te permit PLO personnel
to enter and remain in the United Siates to carry out their
official functions at United Nations Headquarters.”

In this respect, it may be noted that section 11 of the Headquarters
Agreewent provides that

/otc
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“Ine federal, state or local authorities of th:
United Statce shall not impose a..y inmpediments to tranait to or
from the headquarters dietrict of: (1) represeatatives of
Members ... or the families of such representatives ...,
«es (5) other persons invited to the headquarters district by the
United Nations «.. on official business ..."

Sectior 12 provides that "The provisions of Section 11 shall be
applicable irrespective uf the relations existing between the Governments
of the persons referved to in that section and the Govuroment of the
United States". Section 13 provides (duter alla) that "Laws and
ragulations in force in the United States regarding the entry of alions
ghall not be applied in such manner as to interfere with the privilegeas
referred to in Section 11%,

12. when the report of the Coumittce on Relations with the Hoat
Country was placed before the Sixth Committee of the General Asscmbly on
25 November 1987, the Representative of the Unijred States noted:

"that the United States Secretary of State had stated that the
closing of that mission would constitute a violation of

United States obligation under the Headquarters Agreement, and
that the United States Government was strongly opposed to it;
woreover the United States representative to the United Nations
had given the Secretary~General the same assurances”
(A/C.6/42/5R.58).

wher the draft resolution which subasequently became General Assembly
resolution 42/210 B was put to the vote in the Sixth Committee on

11 Docember 1987, the United States delegation did not participate in the
voting because in its opinion:

“it was unnecessary and inappropriate siuce it addressed a matter
still under consideration within the United States Government”.

The position taken by the United States Secretary of State, namely:

“"thut the United btates was under an obligation to permit PLO
Ubserver Misaion personnel to enter and remain in the

United States to carry out thelr official functions at

United Nations lleadquarters”

wau cited by another delegate and confirmed by the Represeuntative of the
United States, who referred to It as "well known" (A/C.6/42/SR.62).

13. The provisions of the amendment referred to above became
incorporated fnto the United States "Foreign Reletlouns Authorization Act,
Flecal Years 1988 and 1989" as Title X, the "Anti-Terrorisam Act of
1987"., At the beginning of December 137 the Act had not yet been
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adopted by the United States Congress. In aanticipation of such adoption
the Secretary-General addressed a lstter, dated 7 December 1987, to the
Permanent Representative of the United States, Ambassador Vernoa Walters,
in which he reiterated to the Permanent Representative the view
previougly axpresaed by the United Nat:sns that the members of the PLO
Observer Mission are, by virtue of Gevaral Assembly resolution 3237
(XXIX), invitees to the United Naticms and that the United States is
under an obligation to permit PLO personunel to enter and remain in the
United States to carry out their official functions at the United Nations
under the Headquarters Agreement. Consequently, it was said, the

United States was under a legal obligacion t9 maintain the current
arrangements for the PLO Observer Mission, which had Ly then been in
effect for some 13 years. The Secretary-Gemeral sought assurances that,
in the event that the proposed legislation became law, the presgent
arrangements for the PLO Observer Mission would not be curtailed or
otherwise affected.

14. In a subsequent letter, dated 21 December 1987, after the
adoption on 15/16 December of the Act by the United States Congress, the
Secretary—-General informed the Permament Representative of the adoption
on 17 December 1987 of resolution 42/210 B by the General Assembly. B8y
that resolution the Assembly

"Having been apprised -of the action being considered in the
host country, the United States of America, which might iwpede

the maintenance of the facilities of the Permanent Observer
Mission of the Palestine Liveration Organization to the

Urited Nations in New York, which enables it to discharge its
official funrtions,

1. Reiterates that the Permanent Observer Mission of the
Palestine Liberation Organization to the United Nations in
New York 1s covered by the provisions of the Agreement between
the United Nations and the United States of America regarding the
Headquarters of the United Nations and should Le epabled to
establish and maintair premises and adequate functional
facilities, and that the personnel of the Mission should be

enabled to enter and remain in the United States to carry ott
their official functions;

2. Requests the host country to abide by its treaty
obligations under the Headquarters Agreement and in this
connection to refrain from taking any action that would prevent
the discharge of the official functions of the Permanent Observer
Mission of the Palestine Liberation Organization to the
United Nations;

"
LR
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15. On 22 December 1987 the Foreigu Relations Autlorization Act,
Fiscal Years 1988 and 1989, was signed into law by the Precsldent of the
United States. Title X thereof, the Anti-Terrorism Act of 1987 was,
according to its terms, to take effect 90 days after that date, On
5 January 1988 the Acting Permanent Representative of the United States
ro the United Nations, Ambassador Herbert Okun, in a reply Lo the
Secretary=-General's lettexs of 7 and 21 December 1987, iuformed the
Secretary~-General of this. The letter went on to say that

“Because the provisions conceraing the PLO Observer Mission
may infringe on the President's constitutiunal authority and, i€
implemented, would be contrary to our international legal
obligations under the United Nations Headquarters Agreement, the
Administratir~. intends, during the ninety-day period before this
provision is to take effect, to engeie in consultations with the
Congress in an effort to resolve this matter.”

16. On 14 January 1988 the Secretary-Gemera: .gain wrote to
Ambassadur Walters. After welcoming tuo intention expressed in
Ambessador Ukun's letter to use the ninery-day perlod to engage in
consultationa with the Congress, the Secreiary~funeral weat on to say:

"As you wiil recal! I had, by my letter of 7 December,
informed you that, in the view of the United Natlouns, the
United States is under a legal obligation under the
Headquarters Agreement of 1947 to maintain the cuwrrent
arrangements for the PLO Observer Misailon, which have been in
effect for the past 13 years. I had thereforn asked you to
confirn that 1f this leglelative propusal became law, the
present arrangements for the PLO Observoar Mission would not be
curtailed or otherwise affected, for wirhout such assurance, a
dispute between the United Natlons and the United States
conc ", ning the interpretatlion and applicavion of the
Headquarters Agreement would e¥ist ..."

Thea, referring to the letter of 5 January 1988 from the Permamnent
Repraesentative and to declarations by the Legal Adviser to the State
Departuoent, he obgerved that neither that letter nor those declarations

"constitute the assurance I had sought in my letter of

7 December 1987 nor do they ensure that full respect for the
Headquarters Agrecment cau be assumed. Under tliese
circumstances, a dispute exists between the Urpganization and the
United States concerning the interpretation and application of
the Headquarters Agreement and I hereby invoke the dispute
settlement procedure set out in Section 21 of the said
Agreement.

According to Section 21 (a), an attempr has to be made at
firet to solve the dispute through negotiations, and I would llke
to propose that the first round of thie negotiatiug phasc be
convened on Wednesday, 20 January 1988 ..."
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17. Begloning on 7 January 1988, a series of consultations were
held; from the account of these consultations presented to the General
Asgembly by the Secretary—-General in the Report referred to in the
requegt for advisory opinion, it appears that the positions of the
parties thereto were as followa:

“"the [United Nations] legal Counsel was informed that the

United States was not in a pogition and not willing to enter
formally into the dispute settlement procedure under section 21
of the Headquarters Agreement; the United States was still
evaluating the situation and had not yet concluded that a dispute
existed between the United Nations and the United States at the
present time because the legislation in question had not yet been
implemented. The Executive Branch was still examining the
possibility of interpreting the law in conformity with the

United States obligations under the Headquarters Agreement
regarding the PLO Observer Mission, as reflected in the
arrangements currently made for that Mission, or alternatively of
providing assurances that would set aside the ninety-day period
for the coming into force of the legislation.” (A/42/915,

para. 6.)

18. The United Nations Legal Counsel stated that for the
Organization the question was one of compliance with international law.
The Headquarters Agreement was a binding international imstrument the
obligations of the United Statea under which were, in the view of the
Secretary—-General and the General Assembly, being violated by the
legislation in question. Section 21 of the Agreement set out the
procedure to be followed in the event of a dispute as to the
interpretation or application of the Agreement and the United Nations had
every intention of defending its rights under that Agreement. He
insisted, therefore, that if the PLO Observer Mission was not to be
exempted from the application of the law, the procedure provided for in
section 21 be implemented and also that technical discussions regarding
the establishment of an arbitral tribunal take place immediately. The
United States agreed to such discussions but only on an informal basis.
Technical discussions were coumenced on 28 January 1988. Among the
matters discussed were the costs of the arbitration, its location, its
secretariat, languages, rules of procedure and the form of the compromis
between the two sides (ibid., paras. 7-8).

1%. On 2 February 1988 the Secretary-General once more wrote to
Ambassador Walters. The Secretary-General took note that

“"the United States side is still in the process of evaluating the
situation which would arise out of the application of the
legislation and pending the conclusion of such evaluation takes
the position that it canuot enter intov the dispute settlewent
procedure outlined ia section 21 of the Hew.ldquarters Agreement”.

The Secretary-General then went on to say that

"The section 2! procedure is the only legal remedy
available to the United Nations in this matter and since the



A/42/952
English
Page 12

United S8tates so far has not been in a poaition to give
appropriate assurances rogarding the deferral of the application
of the law to the PLO Observer Mission, the time is rapidly
approaching when I will have no alternative but to proceed either
together with the United States within the framowork of

section 21 of the Headquarters Agreement or by inforaming the
General Assembly of the impasse that has been reached.”

20. On 11 February 1988 the United Nations Legal (ounsael, referring
to the formal invocation of the dispute settlement procedure on
14 January 1988 (paragraph 16 above), informed the Legal Adviser of the
State Department of the United Nations' cholce of its arbitrator, in the
event of an arbitration under section 21 of the Headquarters Agreement.
In view of the time constraints under which both parties found
themselves, the Legal Counsel urged the Legal Adviser of the State
Department to inform the United Nations as soon as poasible of the choice
made by the United States. No communication was received in this regard
from the United States.

2. Un 2 March 1988 the General Assembly, at its resumed
Forty~Second session, adopted resolutions 42/229 A and 42/229 B. The
first of these resolutions, adopted by 143 votes to 1, with no
abstentions, contains (inter al;gl the following operative provisions:

“The General Assembly

1, Supports the efforte of the Secretary-General amd
aexpresges its great appreciation for his reports;

2. Reaffirms that the Permanant (Observer Misslon of the
Palestine Liberation Organization to the United Nations in
New York is covered by the provisions of the Agrecment between
the United Nations and the United States of America regarding the
Headquarters of the United Nations [see resolution 169(11)| and
that it should be enabled to establish and maintain premises and
adequate functional facilities aund that the personnel of Lhe
Misesion should be enabled to enter and remain in the
United States of America t¢ carry out thelr official functions;

3. Coneiders that the application of Title X of the Foreign
KRolations Authorization Act, Fiscal Years 1988 and 1989, in a
wanner inconsistent with paragrapihi 2 above would ba contrary to
cthe international legal obligatiuvns of the host country under the
Headquarters Agreement;

4. Considers that a digpute exisLs between the
United Natious and the Unlted States of America, the host
country, concerninyg the iuterpretation or application of the
Headquarters Agreement, and that the dispute eettlement procedure
gat o0ui in section 21 of the Agraemeut should be set lu operation;
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The second resolution 42/229 B, adopted by 143 votes to nil, with no
abstentions, has already been set cut in full in paragraph 1 above.

22. The United States did not participate fa the vote ou either
resolution; after the vote, its representative made 3 statement, in
which he said:

“"The situation today remains almost identical to that
prevailing when resolution 42/210 B was put to the vote in
December 1987. The United States has not yet takan action
affecting the functioning of any Mission or invitee. As the
Secretary-General relayed to the Assembly in the 25 February
addendum to his report of 10 February, the United States
Government has made no final decision concerning the application
or enforcement of recently passed United States leglslation, the
Anti-Terrorism Act of 1987, with respect to the Permanent
Observer Mission of the Palestine Liberation Organization (PLO)
to the United Natliona in New York.

For these reasons, we can only view as unnecessary and
premature the holding at this time of this resumed forty-second
seasion of the General Assembly ...

The United States Government will consider carefully the
views expressed during this resumed session. It remains the
intention of this Govercment to find an appropriate resolution of
this problem in light of the Charter of the United Nations, the
Headquarters Agreement, and the laws of the United States.”

23. The question put to the Court is expressed, by resclution
42/229 B, to concern a possible obligation of the United States, "In the
light of [the] facts reflected in the reports of the Secretary-General
[A/42/915 and Add.1l]", that is to say in the light of the facte which had
" been reported to the General Assembly at the time at which it took its
decision to request an opinion. The Court does not however consider that
the General Asseumbly, in employing this form of words, has requested it
to reply to the question put on the basis solely of these facts, and to
close its eyes to subsequent events of possible relevance to, or capable
of throwing light on, that question. The Court will therefore set out
here the developments in the affair subsequent to the adoption of
resolution 42/229 B.

24. Un 11 March 1988 the Acting Permaunent Representative of the
United States to the United Nations wrote to the Secretary-General,
referring to General Assenbly resolution 42/229 A and 42/229 B and
stating as follows:
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“1 wish to inform you that the Attorney Goeuneral of the
United States has determined that he 1s required by the
Anti-Terroriau Act of 1987 to close the office of the Palestine
Liberation Organization Observer Mission to the United Nations
in New York, irrespective of any obligations the United States
may have under the Agreement between the United Nations and the
United States regarding the Headquarters of the
United Nations. If tha PLO does not comply with the Act, the
Attorney General will initiate legal action to close the PLO
Observer Mission on or about March 21, 1988, the effactive date
of the Act. This couree of action will allow the orderly
enforcement of the Act. The United States will not take other
actions to close the Observer Mission pending a decision in
guch litigation. Under the circumstances, the United States
believes that submission of this matter to arbitration would
not serve a ugeful purpose.”

This letter was delivered by hand to the Secratary~General by the Acting
Permanent Representative of the United States on 11 March 1988. On
recelving the letter, the Secretary-Gemeral protested to the Acting
Permanent Representative and stated that the decision taken by the
Unlted States Government as outlined in the letter was a clear violation
of the Headquarters Agreaement between the United Nations and tile

United Statas.

25. On the same day, the United States Attorney—-General wrote to the
Permaneat Observer of the PLO to the United Nations to the following
effects

"1 aw writing to notify you that on March 21, 1988, the
provigions of the 'Anti~Terrorism Act of 1987' (Title X of the
Foreign Relations Authorization Act of 1988-89;

Pub. L. No. 100-204, enacted by the Congress of the

United States and approved De:, 22, 1987 (the 'Act')) will
become effective. The Act prohibits, among other things, the
Palestine Liberation Organization ('PLO') from establishing or
maintaining an office within the jurisdiction of the

United States. Accordingly, as of March 21, 1988, maintaining
the PLO Observer Mission to the United Nations in the

United States will be unlawful,

The legislation charges the Attorney General with the
responsiblility of enforcing the Act. To that end, please be
adviged that, should you f£ail to comply with the requirewments
of the Act, the Dupartment of Justice will forthwith take
action in United States federal court to ensure your
coupliance,”

206. Finally, on the same day, in the course of a press brieting held
by the United States Department of Justice, the Assistant
Attorney-General in charge of the Office of Legal Counsel said as
follows, in reply to a question:
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"We have determined that we would not partlicipate in any
forum, either the arbitral tribunal that wight be constituted
under Article XXI, as [ understand it, of the UN Headquartere
Agreement, or the International Court of Justice. As 1 said
earlier, the statute [l.e., the Anti~Terrorlsm Act of 1987] hase
superseded the requirements of the UN Headquarters Agreement to
the extent that those requirements are inconsistent with the
statute, and Lherefore, participation in any of these tribunals
that you cite would be to no useful end. The statute's mandate
governs, and we have no choice but to enforce 1t.”

27. On 14 March 1988 the Permanent Observer of the PLO replied to
the Attorney-General's letter drawing attentlon to the fact that the PLO
Permanent Observer Mission had been malutained since 1974, and
continuing:

"The PLO has maiatained this arrangemcnt in pursuance of the
relevant resolutions of the General Assembly of the
United Nations (3237 (XXIX), 42/210 and 42/229 ...) The PLO
Obgserver Mission is in no sense accredited to the United States.
The United States Government has made clear that FP.LO Observer
Mission personnel are present in the United States solely in
their capacity as 'invitees' of the United Nations within the
meaning of the Headquarters Agreement. The General Assembly was
guided by the relevant principles of the United Nations Charter
(Chapter XVI ...). 1 should like, at this point, to remind you
that the Government of the United States hus aygreed to the
Charter of the United Nations and to the establishment of an
international organization to be known as the 'United Nations'.”

He concluded that it was clear that “the U.S. Government 1s ohligated to
respect the provisions of the Headquarters Agreement and the principles
of the Charter”". On 21 March 1988, the United States Attorney-General
replied to the PLO Permanent Observer as follows:

"1 am aware of your position that requiring closure of the
Palestine Liberatiovn Organization ('PL(') Observer Miesion
violates our obligatlons under the United Nations ('UN')
Headquarters Agreement aand, thus, international law. However,
among 8 number of grounds in support of our action, the
United States Supreme Court has held for more than a ceatury
that Congress has the authority to override treaties and, thus,
international law for the purpose of domestic law. Here
Congress has chosen, irrespective of international law, to ban
the presence of all PLO cffices in this « ountry, including the
presence uof the PLO Observer Mission to the United Nations. In
discharging my obligation to enforce the law, the only
reasponsible course available to we 1s to respect and follow
that decision.
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Moraover, you should note that the Anti-Terrvorism Act
contains provisions in addition to the prohibition on the
egtablishment or maintenance of an office by the PLO within the
Jurisdiction of the United States. In particular, I direct your
attention to subsections 1003 (a) and (b), whizh prohibit anyone
from receiving or expending any monles from the PLO or its agents
to further the interests of the PLO or itas agents. All
provisions of the Act become applicable on 21 Marcn 1988."

28. On 15 March 1988 the Secratary-General wrote to the Acting
Permanent Representative of the United States in reply to his letter of
11 March 1988 (paragraph 24 above), and stated as follows:

"Ag I told you at our meeting on 11 March 1988 on
receiving this letter, I did so under protest because in the
view of the United Nations the decision taken by the
United States Government as outlined in the letter is a clear
violation of the Headquarters Agreement batween the
United Nations and the Unitad States. In particular, I cannot
accept the statement contained in the letter that the
United States may act irrespective of its obligations under the
Headquarters Agreement, and I would ask you to reconsider the
serious implications of this statement given the
responaiblilities of the United States as the host country.

I must also take issue with the cvonclusion reached in vour
letter that the United States helieves that submission of tnis
matter to arbitration would not serve a useful purpose. The
Unitad Nations continues to belleve that the machinery provided
for “n the Headquarters Agreement 1s the proper framework for
the settlement of this dispute and I cannot agree that
arbitration would serve no useful purpose. On the contrary, in
the present case, it would serve the very purpose for which the
provisions of section 21 were included 1in the Agrecment, namely
the settlement of a dispute arising from the interpretation or
application of the Agreement.”

29, According to the written statewent of 25 March 1988 presented to
the Court by the United States,

“The PLO Mission Jid not comply with the March 1l order.
On March 22, the United States Department of Justice therefore
filed a lawsuit in the United States District Court for the
Southern Listrict of New York t« -owmpel compliance. That
litigation will afford an opportuuity for the PLO and other
interested parties to raise legal challéenges to enforcement of
the Act against the PLO Mission. The United States will take
no action to close the Mission pending a decision in that
litigation. Since the matter is still pending in our courts,
we do not bellave arbitration would be appropriate or timely.”
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The Court has been supplied, as part of the dossier of documents
furnished by the Secretary-General, with a copy of the sumsnons addressed
to the PLO, the PLO Observer Mission, its members and staff; it is dated
22 March 1988 and requires an anawer within 20 days after service.

30. On 23 March 1988, the General Assembly, at 1ts reconvened
Forty-Second session, adopted resolution 42/230 by 148 votes ¢o 2, by
which it reaffirmed (inter alia) that

"a dispute exists between the United Natious and the United States
of America, the host country, concerning the interpratation or
application of the Headquarteras Agreewent, and that the dispute
settlement procedure provided for under section 21 of the Agreement,
which constitutes the only legal remedy to solve the dispute, should
be set in operation”

and requested "the host country to name its arbitrator to the arbitral
tribunal”.

31. The representative of the United States, who voted against the
resolution, said (inter alia) the following in explanation of vote. Referring
to the proceedings instituted in the United States courts, he said:

"The United States will take no further steps to close the PLO
office uatil the [United States) Court has reached a decision on the
Attorney General's position that the Act requires closure ... Until
the United States courts have determined whether that law requires
closure of the PLU Observer Misslion the United States Government
believes that it would be premature t¢ consider the appropriateness
of arbitration.” (A/42/PV.109, pr. 13-14-15.)

He also urged:

“"Let us not be diverted from the important and historic goal of
peace in the Middle Fast by the current dispute over the status of
the PLO Observer Mission." (Ibid., p. 16.)

32. At the hearing, the United Nations Legal Counsel, reprasenting the
Secretary-General, stated to the Court that he had informed the United States
District Court Judge seised of the proceedings referred to in paragraph 29
above that it was the wish of rhe lnited Natlons to submit an aml.us curise
brief in those proceedings.
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33. In the present case, the Court is not callel upon to decide whether
the measures adopted by the United States in regard to the Observer Mission of
the PLN to the United Nations do or do not run counter to the Headquarters
Agre:aent. The question put to the Court is not about olther the alleged
violations of the provisions of the Hesadquarteyra Agreement applicable to that
Migsion or the interpretation of those provisions. The request for an opinion
is here direrted solely to the determination whether under section 21 of the
Her dquarters Agreement the United Nations was entitled to call for
ardoitration, and the United States was obliged to enter into this procedure.
Hence the request for an opinion concerrs solely the applicability to the
alleged dispute of the arbitration procedure provided for by the
Headquarters Agreement. It is a legal guestion within the meaning of
Article 65, paragraph 1, of the Statute. There 18 in this case no reason why
the Court should uot answer that question.

34. In order to answer the question put to it, the Court has to determine
whether there exists a dispute between the United Nations and the
United $tates, and if so whether or not that dispute is one "concerning the
incerpretation or application of" the Headquarters Agreement within the
meaning of section 21 thereof. If it finda that there is such a dispute it
must also, pursuant to that section, satisfy ituvelf that it is one "not
settled by negotiation or other agreed mode of settlement”.

35. As the Court observed in the camse concerning Interpret.ticn of Peace
Treaties with Bulgaria, Hungary and Romanja, "whether there exists an
international dispute 18 a matter for objsctive determination”

(1.C.J. Reports 1950, p. 74). Iu this respect the Permanent Court of
International Justice, in the case concerning Mavrommatis Palestine
Concessions (P.C.I.J., Series A, No. 2, p. 11), had defined a dispvte as "a
disagreement on a point of law or fact, a conflict of legal views or of
interests between two persons”. This definition has siance been applied and
clarified on a number of occasions. In the Advisory Opinion of 30 March 1950
the Court, after examining the diplomatic exchanges between the States
concerned, noted that "the two sides hold clearly opposite views concecuning
the question of the performance or noun-performance of certaln treacy
obligations" and concluded that "international disputes have arisen"
(lntargretation of Peuce Treaties with Bulparia, Hungary and Romanis, Firset
Phase, I.C.J. Reports 1950, p. 74). Furthermore, in its Judgment of

21 December 1962 in the South West Africa case, the Court wade it clear that
in order to prove the existence of a digpute

"it 18 not sufficlent for one party to a contentlous case to
assert that a dispute exists witl the other party. A were
asgertion is not sufficient to prove the existence of a dispute
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any more than a mere denial of the existence of tiw dispute
proves its non-exister .. Nor is it adequatn io shew that the
interests of the two  arties to such a case are iu contlict. It
must be shown that the claim of one party IR pusttively opposed
by the other.” {(South West Africa, I.C.J. Repo—ts i%6Z, p. 328.)

The Court fouud that the opposing attitudes of the parties clesrvly
established the existence of a dispute (ibid.; see also Northern
Cameroons, I.C.J. Reports 1963, p, 27).

36. In the present case, the Secretary-seucrzl informed the Court
that, in his opinion, a dispute within the meaning of section 21 of the
Headquarters Agreement existed between the United Nations and the
United States from the moment the Aati-Terrorism Act was signed fato law
by the President of the United States aad in the abseance of adequate
assurances to the Organization that the Act would not be applied vo the
PLO Observer Mission to the United Nations. By his letter of
14 January 1988 to the Permanent Representative of the United States,
the Secretary-General formally contested the consistency of the Act with
the Headquarters Agreement (paragraph 16 above). The Secretary—Gemeral
confirmed and clarified that point of view in a letter of 15 March 1988
(paragraph 28 above) to the Acting Perumanent Representative of the
United States in which he told him thiat the determination made by the
Attorney—-General of the United States om 11 March 1988 was a "clear
violation of the Headquarters Agreement”. In that same letter he once
nore asked that the matter be submitted to arbitration.

37. The United States has never expressly contradicted the view
expounded by the Secretary-~Genersal and endorsed by the General Assembly
regarding the sense of the Headquarters Agreement.  Certain United States
authorities have even expressed the same view, but the United States has
nevertheless taken measures against the PLO Missjon to the
United Nations. It has indicated that those measures were being taken
“irrespective of any obligatioas the United States way have under the
[Headquarters] Agreement"” (paragraph 24 above).

38. In the view of the Court, where one party to a treaty proteats
against the behaviour or a decision of ancther party, and claimg that
such behaviour or decision constitutes a breach of the treaty, the mere
fact that the party accused does not advance any argument to justify its
conduct under international law does not prevent the opposing attitudes
of the parties from giving rise to a dispute concerning the
interpretativon or applicatioa of the treaty. in the cese concerning
United States Diplomatic and Consular Staff in Tehran, the jurisdiction
of the Court was asserted priucipally on the basis of the Optional
Protocols concerving the Couwpulsory Scitlement of Disputes accompanying
the Vienna Conventions of i961 on Diplomatic relatioas and of 1963 on
Consular Relatious, which defined the disputes to which they applied as
"Disputes arising out of the interpretation or application of” the
relevant Convention. lIran, which did nn: appear in the proceedings
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before the Court, had acted in such a way as, in the view of the

United States, to commit breaches of the Conventiona, but, so far as the
Court was informed, Iran had at no time claimed to justify its acticns by
advancing an alternativpe interpretation of the Couventions, on the busis
of which such actions would not constitute such a breach. The Court saw
no need to enquire into the attitude of Iran in order to establish the
exiatence of a “"dispute”; in order to determine whether it had
Juriediction, it stated:

"The United States' claims heres in question concern alleged
violations by Iran of its obligations under several articles of
the Vienna Conventions of 1961 and 1963 with respect to the
privileges and immunities of the personnel, the inviolability of
the premises and archives, and the provision of facilities for
the performance of the functions of the United States Embassy and
Consulates in Iran ... By their very nature all these claims
concern the interpretation or application o one or other of the
two Vienna Conventions.” (L.C.J. Reports 1980, pp. 24-~25,
para. 46.)

39. In the present case, the United States in its public statements
has not referred to the matter as a "dispute” (save for a passing
reference on 23 March 1988 to "the current dispute over the status of the
PLO Ubserver Mission" - paragraph 31 above), and it has expressed the
view that arbitration would be "premature". According to the report of
the Secretary-General to the General Assembly (A/42/915, para. 6), the
position taken by the United States during the consultations in
January 1988 was that it "had not yet concluded that a dispute existed
between the United Nations and the United States” at that time "because
the legislation in question had not yet been implemented". Finally, the
Government of the United States, {n its written statemeat of
25 March 1988, told the Court that:

"The United States will take no action to close the Mission
peading & decision in that litigation. Since the matter is still
pending in our courts, we do not believe arbitration would be
appropriate or timely.”

40. The Court could not allow considerations as to what might be
“appropriate” to prevail over the obligations which derive from
gection 21 of the Headquarters Agreement, as "the Court, being a Court of
justice, cannot disregard rights recognized by it, and base its decision
on congiderations of pure expediency” (Free Zones of Upper Savoy and the
District of Gex, Order of 6 December 1930, P.C.1.J., Series A, No. 24,
pe 15).

41, The Court must further point out that the alleged dispute
relates solely to what the United Nations considers to be its rights
under the Headquarters Agreement. The purpose of the arbitration
procedure cuvisaged by that Agreement is precisely the settlement of such
disputes as may arise between the Organization and the hout country
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without any prior recourse to municipal courts, and it would be against
both the letter and the spirit of the Agreement for the implrnmentation of
that procedure to be subjected to such prior recourse. It ims evident
that a provision of the nature of section 21 of the Headquarters
Agreement cannot require the exhaustion of local remedies as a condition
of its implementation.

42. The United Stares in its written statement might be implying
that neither the signing into law of the Anti-Terrorism Act, nor 1its
entry into force, nor the Attorney-General's decisica to apply it, nor
his resort to court proceedings to close the PLO Miasion to the
United Nations, would have been sufficient to bring about a dispute
between the United Nations and the United States, since the case was
8till pending before an American court and, until the decision of that
court, the United States, according to the Acting Permanent
Representative's letter of 11 March 1988, "will not take other actioms to
close” the Mission. The Court cau.not accept such an argument. While the
existence of a dispute does presuppose a claim arising out of the
behaviour of or a decisiun by one of the parties, it in no way requires
that any contested decision must already have b e&n carried into effect.
Wiat i8 wore, a dispute may arise even if the party in question gives an
assurance that no measure of execution will be taken until ordered by
decision of the domestic courts.

43. The Anti-Terrorism Act was signed into law on 22 December 1987.
It was automatically to take effect Y0 days later. Although the Act
extends to every PLO office situated within the jurisdiction of the
United States and contains no express reference to the office of the PLO
Mission to the Uanited Nations in New York, its chief, if not its sole,
objective was the cl.sure of that office. On 11 March 1988, the
United States Attorney—-General considered that he was under an obligation
to effect such & closure; he notified the Mission of this, and applied
to the United States courts for an injunction prohibiting those concerned
"from continuing violations of” the Act. As noted above, the
Secretary-General, actiug both on his own behalf and on .nstructions from
the General Assembly, has consistently challenged the declsiona
contemplated and then taken by the United States Congress and the
Administration. Under those circumstances, the Court is obliged to find
that the opposing attitudes of the United Nations and the United States
s:0ow the existence of a dispute between the two parties to che
Heaaquarters Agreecment.

44. For the purposcy of the present advisory opiuic there {8 no
need to geek to determine the date at which the dispute came into

existence, once the Court has reached the concluasion that there is such a
dispute at the date on which {ts opinion 1s given.
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45, The Court has next to conasider whethes the dispute 18 one which
concerns the interpretation or application of the Headquarters
Agreement. It 18 not however the task of the Court to say whether the
enactment, or the enforcement, of the United States Anti-Terrorism Act
would or would not constituve a breach of the provisions of the
Headquarters Agreement; that question is reserved for the arbitral

tribunal which the Secretary-General geeks to have sstablished under
gection 21 of the Agreement.

46, In the present casa, the Secretary-General and the General
Assembly of the United Nations have constauntly pointed out that the PLO
was invired "to participate in the sessions and the work of the Gemeral
Agssenbly .o the capacity of Observer” (ragolution 3237 (XXIX)). Ia their
vi.w, therefore, the PLO Observer Mission to the United Nations was, as
such, covered by the provisious of sections 11, 12 and 13 of the
Haadquarters Agreement; it should therefore “be enal ‘ed to establish and
maintain premises and adequate functional facilities" (General Assembly
resolution 42/229 A, para. 2). The Secretary-General and the
General Assembly have accordingly concluded that the various measures
envisaged and then taken by the United States Congress and Administration
would be incompatible with the Agreement if they were to be applied to
that Misslon, and that the adoption of those measures gave rise to a
dispute between the inited Nations Organization and the United States
with regaru to the interpretation and application of the
Headquarters Agreement.

47. As to the position of the United States, the Court notes that,
a8 early as 29 January 1987, the United States Secretary of State wrote
to Senator Dole that:

“The PLO Obgserver Mission iu New York was established as a
consequence of General Assembly resolutfion 3237 (XXIX) of
November 22, 1974, which invited the PLO to participate as an
observer 1n the sessions and work at the General Assembly.”

He added that:

", «+PLO Observer Mission persounel are present in the

United States solely in their capacity as 'iavitees' of the
United Nations within the meaning of the Headquarters Agreeament,
«+s We therefore are under an obligation to permit PLO Observer
Mission personnel to enter aud remain in the United States to
carry out their official functions at UN Headquarters «..” (US
Congress ional Record, Vol. 133, No. 78, 86449.)

After the adoption of the Anti-Terrorism Act, the Acting Permanent
Representative of the United States to the United Nations indicated to
the Secretary-Ceneral that the provisions of that Act "coacerning the PLO
Observer Mission ..., if implemented, would be contrary to ... [the]
international legal obligations” of the host couatry under the
Headquarters Agreement (paragraph 15 above). The United States then
envipaged interpreting that Act in a manuner compatible with its
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obligations (par.graph 17 above). Subsequently, however, theakcting
Permanent Represent.ative of the United States, in a letter dated 11 March
1988 (paragraph 24 above), informed the United Nations Secretary-veneral
that the Attorney-General of the United States had determined that the
Anti-Terrorism Act required him to close the PLO Observer Mission,
“"irrespective of any obligations the United States may have under” the
Headquarters Agreement. On the same day, an Assistant Attorney-General
declared that the Act had "superseded the raquirements of the

United Nations Headquurters Agreement to the extent that these
requirements are inconsistent with the statute ..." {paragraph 26
above). The Secretary-General, in his reply of 15 March 1988 to the
letter from the United States Acting Permanent Representative, disputed
the view there expressaed, on the basis of the principle that
internatiounal law prevails over domestic law.

48. Accordingly, in a first stage, the discuesions related to the
interpretation of the Headquarters Agreement and, in that context, the
United States did not dispute that certain provisions of that Agreement
applied to the PLO Mission to the United Nations in New York. However,
in a second stage, it gave precedence to tae Anti-Terrorism Act over the
Headquarters Agreement, and this was challenged by the
Secretary—General,

49. To conclude, the United States has taken & number of measures
against the PLU Observer Mission to the United Nations in New York. ‘The
Secretary-General regarded these as contrary to the Headquarters
Agreement. Without expreasly disputing that point, the United States
stated that the measures in question were taken "irrespective of any
obligations the United States may have under the Agrecment”. Such
conduct cannot be reconciled with the positiou of the Secretary-General.
There thus exists a4 dispute between the United Nations and the
United States concerning the application of the Headquarters Agreement,
falling within the terms of section 21 thereof.

50. The question might of course be ralsed whether in United States
domestic law the decisions taken on 11 and 21 March I9H8 by the
Attorney-General brought about the application of the Act .1
22 December 1987, or wherher the Act can only be regarded as having
received effective application when or 1f, on completion of the current
judiclal proceedings, the PLO Mission is in fact closed. This ls however
not decisive as regards section 21 of the Headquarters Agreemeat, which
refers to any dispute “concerning the interpretation or application” of
the Agreement, and uot concerning the application of the mcasures taken
in the nunicipal law of the United Statea. The Court therefore sees no
reagon not to tind that a dispute exists between the United Nations end
the United States concerning the “interpretation or application” of the
Headguarters Agrecment.
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51. The Court now turns to the queation of whetier the diepute
between the United Nations and the United States is one "not settled by
negotiation or other agreed mode of settlement”, in the terms of
section 21 (a) of the Headquarters Agreement.

52. In his written gtatement, the Se¢ .ary~General interprots this
provision as requiring a two-stage process.

"In the first stage the parties attempt to settle thair
difference through negotiation or some other agreed mode of
settlement ... If they are unable to ruach a setiiement through
these means, the gecond stage of the process, compulsory
arbitration, becomes applicable.” (Para. 17.)

The Secretary-General accordingly concludes that

“In order to find that the United Statos ie under an
obligation to enter into arbitration, it is necessary to show
that the United Nations has made a good faith attempt to resolve
the dispute through negotiation or some other agreed mode of
settlement and that such negotliations have not resolved the
digpute.” (Paxa. 42.)

53. In his letter to the United States Permanent Representative
dated 14 January 1988, the Secretary-General not only formally invoked
the dispute settlement procedure set out in section 21 of the
Headquarters Agreement, but also noted that “According to section 21 (a),
an attempt has to be made at first to solve the dispute through
negotiations” and proposed that the negotiatlons phase of the procedure
commence on 20 January 1988. According to the Secretary-Gemeral's report
to the General Assembly, a series of consultations had already begun oun
7 January 1988 (A/42/915, para. 6) and continued until 10 February 1988
(ibid., para. 10). Technical discussions, on an informal basis, on
procedural matters relating to the arbitration contemplated by the
Secretary~General, were held between 28 January 1988 and 2 February 1988
(ibid., paras. 8~9). On 2 March 1988, the Acting Pormaneat
Repregentative of the United States stated in the General Assembly that

“we have been in rogular and frequent coatact with the
United Nations Secretariat over the past several months
concerning an appropriate resolution of this matter"
(A/42/PV 104, p. 59).

54, The Secretary-General recognizes that "The United States did not
consider these contacts «nd consultations to be formally within the
framework of section 21 (a) of the Headquarters Agreement” (written
statement, para. 44), aud in 4 letter to the United States Permanent
Represeatative dated 2 February 1988, the Secretary-General noted that
the United States was taking the position that, pending its evaluation of
the situation which would arise from application of the Anti-Terrorism
Act, "it cannot enter iato the dispute settlement procedure outlined in
section 21 of the Headquarters Agreement”.
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55. The Court considers that, taking into account the United States
attitude, the Secretary~Gencral has in the circumsrances exhausted such
possibilities of negotiation as were open to him. The Court would recell
in this connection the dictum of the Permanent Court of International
Justice in the MavrommaLis Palestine Concessious case that

“the question of the importance and chances of success of
diplomatic negotiations is essentially a relative one.
Negotiations do not of necessity always presuppose a more or
less lengthy series of notes and despatches; it way suffice
that a discussion should have been commenced, and this
discussion may have been very short; this will be the case 1if
a deadlock is reached, or if finally a point 1s reached at
which one of the Parties definitely declares himself unable, or
refuses, to give way, and there can therefore be no doubt that

the dispute cannot be settled by diplomatic negotiation™
(P.C.1.J., Series A, No. 2, P *55.

When in the case concerning United States Diplomatic and Consular Staff
in Tehran the atteuwpts of the United States to negotiate with Iran “had
reached a deadlock, owing to the refusal of the Iranian Government to
enter into any discuseion of the matter”, the Court concluded that "In
consequence, there existed at that date not only a dispute but, beyond
any doubt, a ‘dispute ... not satisfactorily adjusted by diplomacy’
within the meaning of " the relevant jurisdictional text

(1.C.J. Reports 1980, p. 27, para. 51). In the present case, the Court
regards it as similarly beyond any doubt that the dispute between the
United Nations and the United States is one "not settled by negotiation”
within the meaning of section 21 (4) of the leadquarters Agreement.

56, Nor was any "other agreed mode of settlement™ of their diapute
contemplated by the United Nations and the United States. In this
connection the Court should observe that current proceedings brought by
the Unitced States Attorney—General before the United States courts cannot
be an "agreed mode of settlement” within the meaning of section 21 of the
Headquarters Agreement. The purpose of these proceedings 18 to enforce
the Anti-Terrorism Act of 1987; 1t is not directed to settling the
dispute, concerning the application of the Headquarters Agreement, which
has come into existence between tlie Unlted Nations and the
United Ststes. Furthermorc, the United Natlons has never agreed to
rett lenent of the dispute in the American courts; it has taken care to
make It clear that it wishes to be admitted only as amicus curiae hefore
the District Court for the Southern Districc of New York.

57. The Court must therefore conclude that Lhe Unitesd States is
bound to respect the obligatlon to have recourse to arbitratlion under
gect ton 21 of the Headquarters Agreement. The fact remains however that,
28 the Court has already observed, the United States has declared (letter
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from the Permanent Representative, 1l March 1988) that its measures
against the PLO Observer Mission were taken "irrespective of any
obligations the United States may have under the [Headquarters]
Agreement”, If it were necessary to interpret that statement as intended
to refer not only to the substantive obligations laid down . :, for
exauple, sections 11, 12 and 13, but alao to the obligation to arbitrate
provided for in section 21, this conclusion would remain intact. It
would be sufficient to recall the fundamental principle of international
lav that international law prevails over domestic law. This principle
was endoraed by judicial decision as long ago as the arbitral award of

14 September 1872 in the Alabama case between Great Britain and the
United States, and has frequently been recalled since, for example in the

case concerning the Greco~Bulgarian "Communitics” in which the Permanent
Court of International Justice laid it down that

"it 18 a generally accepted principle of intermational law that

in the relations between Powers who are contracting Parties to a

treaty, the provisions of municipal law cannot prevail over those
of the treaty” (P.C.1.J., Series B, No. 17, p. 32).
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58. For these reasons,
THE COUKT,

Unanimously,

Is of the opinion that the United States of America, as a party to
the Agreement between the United Nations and the United States of America
regarding the Headquarters of the United Nations of 26 June 1947, is
under an obligation, in accordance with section 21 or that Agreement, to
enter into arbitration for the settlement of the dispute between itself
and the United Nations.

Done in French and in English, the French text being
authoritative, at the Peace Palace, The Hague, this twenty-sixth day
of April, one thousand nine hundred and eighty-eight, in two copies,
one of which will be placed in the archives of the Court and the other
transmitted to the Secretary—General of the United Nations.

(Signed) José& Maria RUDA,
President.

(Signed) Eduardo VALENCIA-OSPINA,
Registrar.

Judge ELIAS appends a declaraticn to the Advigory Opinion of the
Court.

Judges ODA, SCHWEBEL and SHAHABUDDEEN append separate opinions to
the Advisory Opinion of the Court.

(Initialled) J.M.R.

(Initialled) E.V.O0.
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DECLARATION BY JUDGE ELIAS

1 agree with the Advisory Opinion but only in so far that I comnsider
that for the purposes of the legal queation before the Court, within the
meaning of Article 65 of the Statute of the Court and Article 96 of the
Charter, a dispute came into being between the United Nations and the
United States when the Congress of tha United Statcs passed the
Anti-Terroriem Act, signed on 22 December 1987. 1 do not think that that
dispute will only become crystallized when and i1f the Congress
legislation is confirmad by the New York District Court - as has bheen
maintained by the United States. Nor do I accept that the efficacy in
that respect of the Congress Act as signed by the President depends on
the giving or withholding of the assurances sought by the Unitad Nations
Secretary-General from the Administration., The Secretary-General's
purpose can only be achieved if Congress adopts further legislation to
amend the Anti-Terrorism Act, That Act of 22 December 1987 s, {n
itself, sufficient to bring about a dispute, since "the
General Assembly's requeat aroge from the situation which had developed
following the signing of the 1987 Anti-Terrorism Act adopted by the
United States Congress” (I.C.J. Press Communiqué No. 88/10,

14 April 1988).

(Signed) T. O, ELIAS
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SEPARATE OPINION OF JUDGE OLA

1. I voted in favour of the Advisory Opinion, but only after some
hesitation, which I consider it my judicial duty to explain. The reason
lies in my conviction that one important aspect of the iseues outstanding
between the United Nations and the United States should, in my view, have
been more clearly highlighted both in the request submitted by the
General Assembly and in the reasoning of the Court.

2. The important point to note at the outset is that, so far as the
relevant substantive provisiuns of the 1947 Headquarters Agreement are
concerned, that is to say, sections 1ll1-13, there does not exist much
difference of views between the United Nations and the United States.
Although, in the present controversy, express reference to sections 11,
12 and 13 was first made, at least to the Court's certain knowledge, in
the statement made by the spokesman for the Secretary-General on
22 October 1987 (United Nations daily press briefing), it may reasunably
be assumed that not only the United Nations but also the United States
have always had those provisions in mind when considering the
implications for the interests of the United Nations of the legislation
introduced in order to make unlawful the establishment or maintenance
within United States jurisdiction of any office of the Palestine
Liberation Organization.

3. As early as January 1987, Secretary of State Shultz indicated his
interpretation of the Headquarters Agreement in his letter of
29 January 1987 to Senator Dole (and in a letter of the same date to
Representative Kemp) that:

"The U.S. has made clear that PLO Observer Mission
personnel are present in the United States solely in their
capacity as 'invitees® of the United Nations within the
meaning of the Headquarters Agreement ... [ W]e therefore are
under an obligation to permit PLO Observer Mission Personnel
to enter and remain in the United States to carry out their
offilclal functione at U.N. headquarters.” (Congressional
Record, Vol. 133, No. 78.)

In a letter to the Permanent R presentative of the United States on

13 October 1987, the lmited Nutions Secretary-General, referring to the
position of the Secretary of State (as quoted above) expressed the strong
view that "the legislation [contemplated) runs counter to obligations
arising from the Headquarters Agreement”. In his response, the

United States Permanent Representative to the United Nations wrote a
letter to the United Natlons Secretary-General on 27 October 1987 stating
that:
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the Palestine Liberation Organization Observer Mission to the
United Nations. I want to assure you that the Administration
remains opposed to the proposed legislation.”

In a letter of 7 December 1987 to the United States Permanent
Representative, the United Nations Secretary-General reiteratad the
Urganization's position and took note that it "coincided” with that taken
by the United States Administration in the letter of rhe Secretary of
State on 29 January 1987.

4. When the PLO Observer on 14 October 1987 brought the matter to
the attention of the United Nations Committee on Relations with the Host

Country, the representative of the United States immediately responded by
stating -

"that in the opinion of the Executive Branch, closing of the
PLO Mission would not be consistent with the host country's
obligations under the Headquarters Agreement” (A/42/26:
Report of the Committee on Relatious with the Host Country,
p. 12).

So far as the report of the Committee shows, no mention was made of any
specific provisions of the Headquarters Agreement which might have been
at stake. Yet one can reasonably assume that the Representative of the
United States in his response implicated sections 11, 12 and 13 of the
Agreement.

S. when, in resolution 42/210 B of 17 December 1987, the
General Assembly expressed its view that -

"the action being considered in ... the United States of
America ... might impede the maintenance of the facilities of

the [PLO} Observer Mission ... which enables it to discharge
its cfficial functions”,

it also voiced the opinion that the PLO Observer Mission was covered by
the provisiong of the Headquarters Agreement and requested the
United States -

“to abide by its treaty obligations under the Headquarters
Agreement and ... to refrain from taking any action that would

prevent the discharge of the official functions of the [PLO]
Observer Mission”.

when the draft of that resolution was under consideration in the
Sixth Committee, the United States Representative said, on
25 November 1987, that:

"the United States Secretary of State had stated that the
closing of that mission would constitute a violation of

United States obligations under the Headquarters Agreement”
(A/C.6/42/SR.58, p. 2).

As recently as January 1988, the Acting Permanent Representative of the
United States, in his letter of 5 January to the United Nations

Secretary-General, Jid not hesitate toe state that the provisions
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concerning the PLO Observer Miseion - "if implewent<d, would be contrary
to our international legal obligations under the Un'ted Nations
Headquarters Agreesment”.

6, Thus it was quite clear chat, regarding "the interpretation or
application” of sections J1-13 of the Agreement, there was no difference
of opinion, in that both sides underatood that the lurced c¢iosure of the
PLO office would conflict with international obligations undertaken by
the United States under the Agreement. What brought about 4
differentiation between the position of the United States and thet of the
United Nations was ¢hat the two Houses of Congrvss finally adopted the
Anti-Terrorisem Act, as Title X of the Foreign Relations Authorization
Act, Fiscal Years 1988 and 1989, on 15 and 16 December 1987, and that the
President of the United States signed it into law, along with other
Titles of the latter Act, on 22 December 1987. I must repeat that the
difference between the United Nations and the United States wus thus not
the 1ssue whether the forced closure of the office would or would not
violate the Headquarters Agrecment, but rather the issue as to what
course of action within the Unived States domestic legal structure would
be tantamount to the forced closure of the PLO's New York office, in
which both parties would see a violation of the Agreement. This
difference seews to have emerged towards the end of 1987 or in early 1988.

7. Vhen a dratt resolution (which later became General Assembly
resolution 42/2108) was put to the vote in the Sixth Committce on 1l
December, the United States representative expressed his reasons for not
participating in the voting, namely, that the resolution - “was
unnecessary and inappropriate since it addressed a matter still uuder
consideration within the United States Government" (A/C.6/42/SR.62,
pe. 3). When the draft proposed by the Sixth Committee was adopted in the
Plenary Meetings on 17 December 1987 as resolution 42/210 B, the
United States Representative, who again did not participate in the
voting, reiterated the United States' pusition (A/42/PV.98, p. 8). On
the other hand, in a letter on 7 December 1987 to the United States
Permanent Representative, referrud to above, the United Nations
Secretary-General requusted confirmation -

"that even if this proposed legislation becomes law, tha
present arrangements for the PLO Observer Mission would not
be curtalled or otherwise affected”.

In the view of the Secretary-General:

"wWithout such apsurance, a dispute between the
United Watlons and cvne United States concerning the
interpretation or application ot the Headquurters Agreement
would exist.”

He warned that, in the abience of that assurance, he "would be ubliged to
enter into the dispute wettlument procedure foureseen under Sectlon 21 [of
the Agreement |". 'Thies position was reiterated by the United Nalions
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Secretary—-General in a letter of 14 January 1988 to the Permanent
Representative of the United States.

8. The United Nations has stated that negotlations, wihich are a
prerequisite for bringing a dispute to compulsory arbvitratioun under
section 21 of the Headquarters Agreement, were initially held on
7 January 1988, but their content remains unclear. WUhat is apparent 1s
that a meeting on 12 January 1988 did not provide, in the view of the
Secretary~General, the necessary assurance that the existing arrangements
for the PLO Observer Mission would be maintained. This may doubly
justify the inference that, rather than there being any negotiations on
"the interpretation or application” of sectioms 11, 12 and 13, there were
simply consultations in which the United Nations, or so it appears,
repeatedly sought the assurance of the United States that, given the
parties' common ground in relation to those sections, the PLO office
would not be closed notwithstanding the enactment of the Anti-Terrorism
Act. ©On the other hand, the United States' position in these
consultations was that -

"the legislation in question had not yet been implemented
and the Executive Branch was still evaluating the situation
with a view to the possible non-application or
non-enforcement of the law” (written statement of the United
Nations Secretary-General).

In a series of consultations, the United States thus interpreted the situsation
then existing as not being one falling under section 21 of the Agreement;
while the United Naticns maintained that the dispute settlement procedure
provided for in section 21 should be implemented. The discussions centred on
the applicablility, hence the application of Section 21; 4in other words the
compromissory clause itself.

9. There was accordingly never any apparent dispute between the iUnited
Nations and the United States as to how sections 11-13 of the Agreement should
be "interpreted or applied”. Though the possibility may not be excluded that
the United States might in future argue that forced closure would not be in
conflict with those sections, there was virt:al agreement between them in
understanding that the forced closure of the PLO Observer Mission office would
constitute a breachh of these provisions of the Agreement. Yet “"the Attorney
General of the United States has determined that he is required by the
Anti-Terrorism Act of 1987 to close the office” of tha PLO Observer Migsion
(letter dated 11 March 1988 from the Acting Permanent Representsative of the
United States to the United Nations Secretary-General). The actual issue the
United Nations faced councerned the constitutional structure of the
United States, which ostensibly enabled domestic legislation to be carried
into effect in breacn of the rights of another party to a treaty which the
United States had concluded; and for this to happen “irrespective of any
obligations the lUnited States may have uader the Agreement™ (letter as stated
atove}, or “"irrespective of any international legal obligation that the
United States might have under the Headgquarters Agreement” {(written stat-=unt
of the United Staves); or irrespective of “"the interpretation
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or application of the Agreement”; allegedly on the ground that “"Congrese
has the authority to abrogate treaties and international law for the
purpose of domestic law" or that, in this particular case, "Congress has
chosen irrespective of international law, to ban the presence of all PLO
offices in this country including the presence of the PLO Observer
Migsion to the UN" (Justice Department briefing ou 1l March 1988).

10, 1 an not suggesting that the Court was asked in the present case
to address tl~t issue, which consti.utes a cardinal problem of
maintaining the supremacy of internastional law in the context of its
internal application. However, it should be realized that, by asking the
question now before us, based on the belief that "Section 21 of the
(Headquarters] Agreement ... constitutca the only legal remedy to solve
the dispute” (General Azeembly Resolution 42/230 of 23 March 1948;
emphasis added), the General Assembly has deferred the real issues with
which the United Nations has been faced and, I am sure, will not in the
outcome be satisfied by the mere submission of a dispute - limited to the
interpretation or application of sections 11-13 of the Headquarters
Agreement - to arbitration. This 18 because the real issues of the
digpute turn not on the interpretation or application of the Headquarters
Agreement, but on whether, in operative effect, precedence will be given
to the uncontested interpretation or application of that Agreement or to
the Anti-Texrorism Act as interpreted by the Attorney-General of the
United States. My prublem is that the question the Court has had to
tackle is not the one which it would have been the most useful for the
Court to answer if the underlying concern of the General Assembly was to
be met. As it happens, the Court has asserted the privrity, in the
circumstances, of international law, but has neither heard nor had to
consider any through argument on that crucial point.

(Signed) Shigeru ODA




A/42/952
English
Page 34 SEPARATE OPINLON OF JUDGE SCHWEBEL

I have voted in favour of the Court's Advisory Opinion because I
think that its eassential conclusion - that there 18 a dispute between the
United Nations and the United States over the interpretation or
applicution of the Headquarters Agreement - is temable. In my view,
however, the question put to the Court admits of more than one answer.
The answer given by the Court is not the answer which I believe iun all
respects to be requirerd,

As the Court records in parag.aph 1 of its Opinion, the Generval
Assembly, in requesting the Court's advisory opinion as to whether the
United States is under an obligation to enter into arbitration in
accordance with section 21 of the leadquarters Agreement, affirmed the
position of the Secretary-Gemeral "that a dispute exists between tie
United Nations and the host country concerning the interpretation or
application of the Agreement ..." (resolution 42/229 B). In its
companion resolution 42/229 A, also adopted on 2 March 1988, the General
Asgembly considered

"that a dispute exists between the United Nations and the
United States ... concerning the interpretation or
application of the Headquarters Agreement, and that the
dispute settlement procedure set out in section 21 of the
Agreement should be set in operation”.

That is to say, the General Assembly, after ~wice ar.sweriug the
question on which it seeks the advice of the Court, the prinecipal
judicial organ of the United Nations, requested the Court's opinion on
that question. Thereafter, on 23 March 1988, while proceedings in the
Court wexe pending, the General Assembly reaffirmed its answer by
holding

"that u dispute exists between the United Nations &nd the
United States ... concerning the intorpretation or
application of the Headquarters Agreement, and that the
dispute settlement procedure provided for under section 21
of the Agreement ... should be set in operation ..."
(resolution 42/230).

In responding to the General Assembly's question posed in this
fashion, the Court makes holdings of unchallengeable cogency. It is
ariomatic that, on the international legal plane, natiocua.! law cannot
derogate from international law, that a State canunot avoid its
international responsibility by the enactment of domestic legislation
which conflicts with its {aternational obligations. It is evident
that a party to an agreement contaluing an obligation to arbitrate any
digpute over its interpratation or application cannot legally avoid
that obligation by denying the existence of a dispute or by
maintaining that arbitration of it would not serve a useful purpose.
It 18 accepted that a provision of a treaty (ur a contract)
prescribing the international arbitration of any dispute arising
thereunder does not require, as a prerequisite for its implementation,
the exnaustion of locael remedles. 1 agree not only with these
restatements of legal principle but also with the findings in this

case that the dispute between the United Nations and the United States /



has not been settled by such negotistion as has taken place, and that
the parties have not agreed upon a mode of settlemont other than
arbitration.

My difference of perspective with the Court turns un whether the
dispute between the United Nations and the United States at thias
juncture concerns "the interpretation or application” of the
Headquarters Agreement. Tn¢ nub of ay appreciation of the facts of
the case 18 that there is easential agreement betweun the United
Nations and the United States on the iuterpretation of the
Headquarters Agreement. Whether there currently is a dispute over itse
application is not 8o clear.

It can be concluded. &J the Court concludes, that, by the course
cf conduct which the Government of the United States has followed with
respect to the continued functioning of the uffi -« in New York City of
the Observer Mission to the United Nations of the .Jolestine Libaration
Organization, a dispute has arisen between the United Nations and the
United States “coacerning the ... spplication of this Agreement ...".
But, in my view, the facts of the case aiternatively allow the
conclusion that, since the effective application of the !mited States
Act at issue - the Anti-Terrorism Act -~ to the PLO's New York office
has been deferred pending the outcome of litigation now in progress in
the United Sti :es District Court for the Southern District of New
York, a dispute over the application of the Headquarters Agreement
will aripe if aud when the redull of that litigatlon is elfectively to
apply that /4ct to the PLO'e office. Explanation of this alternative
conclusion, as well as of the partles' coincidence of views on the
interpretation oi the Headquarters Agreement, requires an exposition
of some salient facts of the case.

The Anti-Terrorism Act of 1987, in addition to the central
provisions quoted by the Court in paragraph 9 of its Opinion. coutains
"findings"” of the United States Congress about activities of the PLC
and "determinations” that the PLO is a "terroriet organiration” which
"should not benefit from operating in the United States”; directs the
Attorney-General to take the necessary steps and instiitute the
necessary legal action to "effectuate” the Act; and gives appropriate
courts of the United Stutes authority, at the Attorney-General's
instance, to "enforce” the Act.

when legisiation of this eubstance was initially introduced,
Sacretary of State Schultz on 29 January 1987 wrote Senator Dole that:

“The PLO Observer Mission in New York was estahlished
as a consequence vf General Assembly Resolution 3237 (XXIX)
of Novembe: 22, 1974, which invited the PLO to participate
as an observer iu the sessions and work at the General
Asgem-ly. The PLO Ubserver Mission represents the PLO in
the U.N.; it i8 in no sense accredited to the U.5. The
U.8. has wade clear that PLO Observer Missiun personnel are
present in the United States solely in their capacity as
'invitees' of the United Nat.one within the meaning of the
Headquarters Agreement ... we therefore are under an
obligation to permit PLO Observer iHission Personnel to enter
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and remain in the United States to carry out their official
functions at U.N. headquarters ..." (Congressional Record,
Vol. 133. No. 78. 14 Mﬂy 1987. P 96449,

At the 126th meeting of the Jnited Nations Committec on Rolations
with the Host Country, on 14 Octover 1987, the Observer for the PLO
drew attention to an amendment to the State Department authorization
bill containing provisions later to bo reflocted in the Anti~Terrorism
Act, He quoted the lotter of the Secretary of State of 29 January.
The reprcsentative of the United States raasponded that, "in the
opinion of the Executive Branch, closing of the PLO Mission would not
be consistent with the host country's obligations under the
Headquarters Agrecment”. The Legal Counsel of the United Nations then
declared that "the Organization sharecd the legal opinion expressed in
thie letter of Secretary of State Shultz of 29 January 1987" (A/42/%,
Pp. 11-12)0

Senator Dole did not agree with the position of the Secretary of
State, and opinion in the Senate r.nd House was divided. Wien a
conference report on the Foreign «elations Authorization Act was
introduced to the Senate, containing the title embodying the
Anti-Terrorism Act, the Chalrman of the Committee on Foreign
Relations, Senator Pell, declared:

"the administration has expressed coucern that the language
on the PLO might require the closing of the Observer Mission
to the United Natione in violation of U.S. obligativas under
international law. The bill language, 89 1 read it, does
not necessarlly require the closure of the PLO Observer
Mission to the United Nations, since it 1s an sstablished
rule of statutory interprotation that U.S. courts will
construe coungressional statutes as consisteat with U.S.
obligations under international law, if such construction is
at all plausible.

The proponents of closing the PLO wmission argue that
the United States is under no legal obligation to host
observer missions. If they are right as a matter of
international law, then the language in this bill would
require the closure of the PLO Observer Mission.

On the other hand, if the United States is under a
legal obligation as the host country of the United Nations
to allow observer misslons recognized by the General
Assembly, then the language in this bill cannot be
construed, in my opinion, as requiring the closure of the
PLO Observer Mission. 7The bill makes no meation of the PLO
Mission to the United Natiouns and the proponents never
indicated an intent to violate U.$. obligations under
international law. Rather, they asserted that closure of
the New %York PLO office was not a violation of international
law and that they were proceeding on this basisg.”

(Congtcaalonul Rquzg, Vol. 133, No. 200, 16 becember 1987,
pp- = .
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Before developments had reached this stage, thn Secretary-General
on 13 October 1987 wrote to the Permanent Representative of the United
States expressing his serious concern at the adoption by the Senate of
an amenduwent which sought to make unlawful the maintenance within the
Unitad States of any office of the PLO. He recalled the terms of the
letter of 29 January 1987 of the Secretary of State, and declared
that, "I am in agreement with the views exprcased by the Secretary of
State in this matter ...”

On 7 December 1987, the Secretary-General wrote to
Anbassador Walters in the following termss

"it 48 the legal position of the United Nations that the
members of the PLO Observer Mission are, bv virtue of
General Assembly resolution 3237 (XXIX), invitees to the
United Nations and that the United S8tates ia under an
okligation to permit PLO personnel to enter and remain in
the United States to carry out their officlial functions at
the United Nations under the Headquarters Agreemeat. This
position ... coincides with the position taken by the Inited
States Administration in the letter ..., by the Secretary of
State on 29 January 1987 ...

Even at this late stage, I very much hope that it will
be possible for the Administration, in line with its own
legal position, to act to preveat the adoption of this
legislation. However, 1 would be grateful if you could
confirm that even if this proposed legislation becomes law,
the present arrangements for the PLO Observer Mission would
not be curtailed or otherwise affected. Without such
asgurance, a8 dispute between the United Nations and the
United States concerning the interpretation or application
of the Headquarters Agreement would exist and I would be
obliged to enter into the dispute settlement procedure
foreseen under Section 21 of the UN Headquarters Agreement

The legislation nevertheless having heen adopted, and, having
been made part of the State Department's authorization to expend
funds, signed into law by the President, the Acting Permaneat
Representative of the United Statos, Ambawsador Okun, wrote to the
Socretary-General on 5 January 1988:

"The legislation to which your letters refer is part of
the 'Foreign Relations Authorization Act, Fiscal Years 1988
and 1989', signed by President Reagan on December 22.
Section 1003 of this law, relating to the Paiestine
Liberation Organization (PLO), i8 to take effect ninety days
after that date. Because the provisions concerning the PLO
Observer Mission may intringe on the President's
constitutional authorlity and, if iwplemented, would be
contrary to our international legal obligations under the
United Nations Hoadquarters Agreement, the Administration
intends, during the ninety-day period befure this provision
18 to take effuct, to engage in consultations with the
Congress in an effourt to resolve this matter.”

 spar b @V, e g agmd AN
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On 14 January 1908, the Secretary-General wrote to
Anmbassador Walters restating terms of previous exchanges and stating:

"I, of course, welcome the intentions of the US
Admin’stration to make use of the 90-day period in the way
dascribed by Ambasssdor Okun, and explained in grester
detail by the Lcgal Adviser of the State Departuent,

Judge Sofaer, in his meeting with the Legal Counsel on

12 January. Nevertheless, neither the letter of

Anbassador Okun nor the statements made by Judge Sofaer
constitute the assurance I had sought in wmy letter of

7 December 1987 nor do they emsure that full respect for the
Headquarters Agreement can be assumed. Under these
clrcumstances, a dispute exists vetween the Organization and
the United States concerning the iaterpretation and
application of the Headquarters Agreement and I hereby
invoke the dispute settlement procedure set out in

Section 21 of the said Agreement.”

On 2 February 1988, the Secreotary-General wrote again to
Anbassador Walters, in the terms set out in paragraph 19 of the
Court's Opiaion.

On 11 Yebruary 1988, the Legal Counsel of the United Natioms,
Mr. Fleiscthauer, wrote to Judge Sofaexr, informing him that the United
Nations had chosen Eduardo Jiménez de Aréchaga, former Presi. nt and
Judge of the International Court of Justice, to be its arbit ator "in
the event of arbitration under Section 21 ..." and, in view of the
governing time constraints, urged that the United States inform the
United Nations as soon as possible of its choice of an arbitrator.

Resolution 42/229 B was adopted by a vote of 143 to none. The
United States did not participate in the vote. Ambassador Okun gave
the explanatlion which 1s quoted in paragraph 22 of the Court's Opinion.

On 4 March 1988, following the adoption of resolutions 42/229 A
and 42/229 B, the Secretary-General wrote to Awbassador Walters
observing that he had not received an official reaponse to his lerters
in which he had sought

"sssurances regarding .the non-application or the deferral of
the application of the Anti-Terrorism Act of 1987 to the PLO
Obgerver Misaion nor ... a response ... regarding the cholce
of an arbitrator by the United States”.

He continued that

“it is my hope that it will stlll prove possible for the
United States to reconcile lts domestic legislation with its
international obligations. Should thiy wot be the case then
I trust that the United States will recognize the eiistence
of a dispute and agree to the utilizatiuvn of the dispute
settlement procedure provided for in Section 21 of the
Headquarters Agreement, and that in the interim period the
status quo will be walantained.”
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Ou 11 March 1988, Ambassador Okun wrote to the Secretary-General
in the terms quoted in raragraph 24 of the Court's Opiunion. The
Secretary-General protepied Aubassor Okun's letter of 11 March 1988
and by letter of 15 March replied in the following terms:

"in the view of the United Nations the decision taken by the
United States Government as outlined in the letter is e
clear violatlon of the Headquarters Agreement between the
United Nations and the United Svates. In particular, 1
cannot accept the statement contained in the lotter that the
United States may act irrespective of its obligations under
the Headquarters Agreement, and I would ask you to
reconslder the serious implications of this statement given
the responsibilities of the United States as the host
country.

1 must also take issu¢c with the conclusion reached in
your letter that the United States believes that submission
of this matter to arbitration would not gserve a useful
purpose. The United Nations continues to believe that the
machinery provided for in the Headquarters Agreement £s& the
proper framework for the settlement of this dispute and X
cannot agree that arbitration would serve no useful
purpose. On the contrary, in the present case, it would
serve the very purpose for which the provisions of
Section 21 vwere included in the Agreement, nuamely the
settlement of a dispute arising from the interpretation or
application of the Agreement.”

The Attorney-General of the United States wrote the Permanent
Observer of the PLO Mission to the United Nations on 11 March 1988 in
the terms set out in paragraph 25 of the Court's Opinion. Tue PLO
Observer replied on 14 March in the terms contained in paragraph 27 of
the Court's Opinion. Attorney-General Meese responded by letter of
21 March as quoted in paragraph 27 of the Court's Opinion.

In its written stateuent submitted to the Court in the current
proceedings, the United States repeated the substance of
Ambassador Okun's letter of 11 March. It observed that, since the PLO
Mission had not complied with the Attorney-General's order, a lawsuit
had been filed to compel compliance. The Statement continued:

"That litigation will afford an opportunity for the PLO
and other interested parties to raise legal challeng2s to
enforcement of the Act against the PLO Mission. The United
States will take no action to close the Missiun pending a
decision in that 1litigation. Since the matter is still
pending in our courts, we do not believe arbitration would
be appropriate or timely."

In the written statemeut of the Secretary-General, the
Secretary~General, in recounting the factual tlstory of the matter,
recalled the terms of his letter of 7 December 1987 and stated that
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"a dispute would only exist if the United States Govarnment
would fail to provide an assurance that the existi.g
arrangements for the PLO Observer Mission would not be curtailed
or ocherwise affected ...".

Once tha Act had bacome law, the written statement co.itluued,

“In the viaw of the Secretary-Gemerai, in tue abuonce of
any assurance a3 to the maintenance of the exiating arxangements
for the PLO Observer Mission, the incompatibillity of this Act
with the obligations of the host country under the Headquarters
Agreement created a dispute within the meaning of Scction 21 of
the Agreement.”

The Secretary-General further argued thatt

“"The automaticity of the process of bringing the ATA
{Anti-Terrorism Act] into force which was initiated with the
8igniag of cthe ATA into law, objectively comstitutes an
immediate threat to bring about the closure of the facility from
which PLO representation to the United Nations is accomplished,
and this immediate threat is itself ... sufficient to create a
dispute in the absence of an assurance from the Executive Branch
that the legislation will not be enforced or that the exlsting
arrangements for the PLO Observer Mission in New York will not
be affected or otherwise curtailed.”

The Secretary-Genaeral at the same time concluded:

“"the United Natlons believes that a dispute has existed between
the United Nations and the United States from the moment of the
signing into law of the ATA. Nor can there be any doubt that
this dispute concerns the interpretation or application of the
Headquartors Agreement. The Secretary of State of the United
States and various representatives of the United States in the
Host Country Committee and the General Assemhly have clearly and
consistently recogniged that the PLO UObserver Mission personnel
are pregsent in the Uaited States in their capacity as invitees
of the United Nations within the meaning of the Headquarters
Agreement, and the Sacretary-Genmeral has repeatedly taken the
position that the ATA is inconsistent with the Headquarters
Agreement. Thus, the formal conditions for invoking Section 21
of the Headquarters Agreement are clearly established and the
procedural obligations of the parties, therefore, have becoue
effective."

On the basis of this record, what conclusions may ba drawn ag to
the current oxistence of a digpute between the United Nations and the
United States over the interpretation or application of the
Headquarters Agreement?

As the Court rightly emphasizes in its Opinion, whether there
exists an international dispute 18 a matter for objective
determination. The mere assertion or denial of the existencc of a
dispute by oune (or both) sides is not dlspositive. The Court also
recalls its clagsic defiuition of a dispute as "a disagreement ovu a
poiut of law, a conflict of legal viaws or interests between two
persons”. la there such disagreement or conflict in this case over
the interpretation of the Headquarters Agreement?
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I do not bealieva so. Ou the countrary, throughout chers has baen aund
remsins & striking concordancs of view between the authorized
representatives of the United Nations and the United States on thae
interpretition of the Headquarters Agrcemsent. Thus ths 3ecretary of
State at the outset declared tnst the Unitad Stetes is under "an
obligation to permit PLO Cbserver Mission personnel to enter and remain
in the United States to carry out their official functions at
United Nations headquarters ...". The Lagal Counsel ol the United
Nations snrounced that "The Orgasizatioa shared” that “legel opinion
eee”+ The Secretary-General then declared that, "I am in sgreesent with
the viaws axpressed by the Secrstary of State in this matter ...". He
subsequently specified that the position of the United Nations "coincides
wvith the position taken by the United Statee ...". VFor its part, tha
United States, aftar the signing into law of the Act, reiterared that,
"1f implemented,” the Act "would be contrary to our internatlional legal
vbligations under tha United Nations Headquarters Agresmeat ...".

The United States has not retrested from that position nor, of
course, has the United Nations. This is not my singular coaclusion; it
is one which has been widely and recurreatly affirmed in the course of
General Assembly debate of the matter, and as recently &z 23 March 1988.

Thus oo 29 February 1388, the raepresentative of Zimbabwe declared
that, "The legal opinion expressed in the letter from Mr. Shultz wvas
shared by the Secretary-General asd the United Natiocans Lagal Counsel ..."
(A/42/7V.101, p. 33). The representative of the Federal Republic of
Germany, speaking on behalf of the 12 States membars of the European
Community, stated that

“they fully share the views salready expressed by both the
Secratary-Genaral of the United Nations and the United
States SJecretary of State ... to the effect that the United
States is under an obligation to permit PLO Observu. Aission
personnel to enter and remain in the United States to carry
out their officisl functions at United Nations Headquarters”
(1bid., pp. 31-52).

The representative of Czechoslovakia, using virtually ideat’! al
languags, recalled that “those facts ware recognized unreser/edly ...
by Mr. George Shultz, Secretary of State ..." (ibid., p. 82). The
representative of Denmark, spesking on behalf of the five Nordic
countries, declared that "Tha Nordic countries fully share the viaws
on this question already expressed b both the Secretary-General snd
the Secretary of State ..." (ibid., p. 101).

eimilarly, on 1 March 1988, the representstive of Austrias
declared:

"It is 5ur understanding from the discusaion of the
matter during the work of the Sixth Committee thac the
spplicability of the relavant provisions of the Hasdquarters
Agresement to the PLO Observer ({issioca and its personnel is
not baing disputed by any delegation, including the
delegation of the nost country.”
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The repressntative of Bangladesh the day before put it in the following
Carns

"The Sacrstary of State of the United States, in e
letter to the Senate, stated as early as 29 January 1987
that the host country was

'under an obligation to permit FLO Observer Mission
parsonnel to enter and remain in the United States to
carry out thelr official functions at United Nations
Headquarters.'

That vievw is shared by 145 Members of the United Nations,
which voted in favour of General Assembly

reasolution 43/210 B, which was adopted on 17 December 1987 ~
with the sole sxception of a single Member State. Sueh
unanimity of opinion on the interpretation of a legal
provision is truly unprecedented." (A/42/PV.102, p. 68.)

Finally, on 23 March 1988, at the last resumed gsssion of the General
Assembly, the representative of Burma concluded thati

“The subject under dispute cannot be seen as relating
to the aubstantive Interpretation of this issue in respect
of the Headquarters Agresment, for it is avident from what
has been expressed by the relevant authorities of the United
States Administration that it cannot be said that there ia a
controversy over such an interpretation between the position
taken by them and the views of the Secretary~General and the
virtually unanimous views sxpressed by Member States.”

In viaw of the demonstvated consistancy of the views of the
Unitad Nations and the United States on the interpretation of the
Headquarters Agresment, I am unpersuaded by the Court's conclusion
that “the opposing attitudes of the parties” gives rise to a dispute
“concerning the interprstation or application” of the Headquarters
Agresneant. Insofar aa that conclusion relates to application, it is
not without force; inrofar as it relates to interpretation, the above
rvacitation of tha facta of the cass in ny view demonstrestes that 1t is
not wholly convinecing.

It is of course true that, whare the breach by a State of ita
obligations undar & treaty is manifest and undenied, such breach does
not sscaps & jurisdictional clause which affords a court - such as
this Court = the authority to decide disputes over that treaty's
interpretation or application. Counsel for the United States so
argusd in the case of United Statec Diplomatic and Consulsr Staff in
Tehran, 1.C.J. Pleadingu, page 2/9, and chat argument, apparently
accepted by the Court, remains persuaslve. But it does not follow
that, in a particular case, the sxistence or non—-existence of s
dispute over the intaerpretation of & treaty is unaffected by the
articulated concordance of views of the parties conceraning its
interpretation. In the came before the Court, if the question of
application of the Headquarters Agreement is for purposes of analyasis
put aside, it does appear that the views of the parties on its
interpretation "coincide” (to use the term employed by the
Secretary-General).

/aae
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Thuat baing sald, I nevertheless recognize that there 1w logic in
dnd authority for the position thet every allegation by a party of a
breach of & treaty provision - howaver usuifest sund adumitt:ed by the
other party ~ nescessarily entails elements of interpratation (by the
parties and by any court adjudging them), because au application or
wigapplication of a treaty, howevar clear, 1s rooted in an
interpretation of it. MBut when a party actually alleges, if not in
foru then in substaoce, only a fuilure to apply the treaty, and sakes
clear that thare i@ no digpute over its interpretation, is there, for
purposes of dispute settlement, a dispute over the treaty's
interpretation? X have uy doubts.

The essential question at issue in this case is whether there is
& dispute over the applicetion of the Headquarters Agreement. The
Court acknowledges that there may be question about whether the
Anti-Terrorism Act has been applied or whether the Act will only have
received effective applicstion when or if, on completion of curreant
United States judicial proceedings, the PLO Migsion ia in fact
closed. It maintaius, however, that thia ie not decisive as regards
section 21 of the Headquarters Agresment, since that Agreement refers
Lo any dispute concerning its interpretation ovr application and not
the application of weasures taken in the municipal law of the United
States.

The Court 18 of course correct in pointing out that the ledue
before the Court is thet of the application of the Headquartéxe
Agreement and not that of the application of the Anti-Terrorism Act.
But 41f the Act i@ not effectively applied to the PLO Observer Mission,
what content is thare to a dispute over the application of the
Headquartere Agreewent?

It should be recalled that the Secretary-Genaral did not
consistently treat the eigning into law of the Act as giving rise of
itself to a dimpute over the application of the Headquarters
Agrean. ~t. This ie made clear by the terws of his letter of
7 December 1987, in which he requested of the United States
confirwation that, even if the then proposed legislation were to
becowe law,

“the present arrangements for the PLO Observer Migeion would
not be curtelled or otherwise affocted. Without such
asaurance, a dispute betwaoen the United Nations and the
United States coucerning the interpretation or application
of the Headquarters Agreemant would exist ..."

Theraafter, finding statements wade by the United States not to
constitute the assurances which he had svught, on 14 January 1988 he
declered a dispute to exist. Howaever, on 2 Februucy, the
Jecretary~Genaral wrote that:

"gince the United States so far has not heenm in & position
to give appropriate assurauces regarding the deferral ot the
application of the law to the PLO Ohséarver Miweion, the time
18 rapidly approaching whon 1 will have no alternative but
to proceed elther together with the United States within the
framework of Section 21 of the Headquarters Agreement or by
informwing the Goeneral Assembly of the impsasse Liat has been
reached”,
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Even after the Geueral Assembly raquested an advisory opinion of the
Court, the Sucretary-Ceneral on 4 darch 1988 raefarrud to "assurances
regarding the non-applicatioun or cdefarral of application” of the Act,
and trusted that the Unitud States would recognize hu axirtence of «
dispute whould it not prove possible for the United Htatcs to
reconcile its domastic legislstion with its internutional

obligations. Iun his written statement submitted to thls Court, the
Secretary-Gensral contendod that there is a dispute within the meaning
of section 21 of the Headquarters Agreement “ln the absence of any
assurance as to the meintenance of the existing arrengemencs for the
PLO Obssrvar Minsion”. The Secretary-Genersl malntained in his
written statement that a threat to close tha PLO Mission crested a
dispute "in the absence of «n assurance frow tho Executive Branch that
the legislation will not be enforced or that exiiting arrangements for
the PLO Observer Mission in New York will not ba affected or utherwise
curtailed”.

For its part, after the Act became law, the United BStates
initially observed that it had not yet taken action affecting the
functioning of the PLO Mission. Ouce the Attorney-General haa
deternined that he was required by the Act tu close the New Yourk
office of the PLO Ohserver Mission, and inetituted action in the
District Court, he declared that:t "Tha United States will take ao
action to close the Mission pending a decision in that litigatton."

Thia nosirion wea raiterared hy the Unitad Ararans mnea than anne,

Thus 1t {s clear that the Secretary-General repeatedly indicatad
that, 1f the United States were to provide assucances that current
arvangemants for the PLO Mission would be "maintcined” and that
application to it of the Act would be "deferred”, u dispute ovar the
intarpretation and spplication of the lisadquarters Agresement would not
arise. The United States has provided assurances in this vein, though
only "Unti] the United States courts have determined” whether that Act
"reaquires closure of the PLO Observer Minsion".

However importent that coudition ls, it does not vitiate the
utility of these assursunces. It la not clear why thess assurances of
the United States may not be treated us sufficient assurances of the
naintensace of existing arrangements for the PLO Obaserver Mission,
yvendipg the vutcome of litigation in United Gtates courts. Naturally
it i{a for the Secretary-General to decide whether amsurances which he
soeks are sulficient or insutfficient. Nevertheluss, the assurances of
the United Status hear upon an ohjectiva deteruinarion of whether,
now, & dispute uxistu over tha appiication of tho Haadquartere
Agresment.

The fact is that the PLO Observer Misnion tu the Uniced Nativns
functions. It has not heen closed; {fte actlvitius give no sign of
huvirg been "sffected ot otherwlse curtailed”., Tt 4is true that it has
the buvden of defonding ltwelf in Ur.ted Nations fors and in the
United Htatos District Court against the -Lreat of clnsure. But au
uvbjective appraisal of the matter Aurely sustains the conclusion that
the PLO, in the oplujon of the memberw of the United Nations and in
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public opinion, his uot been adversely affected by the enactuent of
the Anti-Terrorisw Act end action in pursuance of it. On the
contrary, it appears to have significsatly benefited.

1f the PLO had closed down ite office in New York City in
response to the Attoraey-General's deteraination, a dispute over the
application of the Headquarters Agreewont undoubtedly would have
existed from the time of that closure. As it 1¢, the issue of whether
the PLU actually will be required to close ite New York office lus not
been detinitively determined by the Attormey-General; that 1ssue
rather 18 before the District Court for the Scuthern District of New
York.

In oral proceedings before this Court, the Legal Counsel of the
United Nations took the position in answer to a question that, if
United States courts were to hold that the Anti-Terrorism Act cannot
lawfully be enforced against the PLO Observer Mission, that would not
mean that the dispute had never existed but would werely put an end to
the digpute. That is a reasonable iuterpretation of the factu and one
which leads me to conclude that the Court's Oplajon is teanable. DBut
it is not a necessary interpretation, particularly in view of the
Secretary-General having repeatedly comditioned the existence of @
digpute upon the absence of assurances frow the United States of the
maintenance of existing arrangemente for the functiouing of the PLO
Observer Mission.

The question in .he end comes to whether the United States now ia
bound to arbitrate the dispute, or whether it will only be so bound in
the event that the Diestrict Court should order that the Act be
enforced against the PLO Observer Mission. Should proceedings before
the District Court and any appeals therefrom be waintained, the
possibilitics of municipal judgment uare several. It could be held
that tlhie Act applies to the PLC Obgerver Migsgion, in which event the
United States has inferred that it them will regard arbitratiocn of the
resultant dispute as "timely and appropriate”. Alternatively, havinyg
regard to the reasouing of Senator Pell get out above or on other
grounds, it could be held that the Act does pot apply to the PLO
Observer Mission, in which eveot, if a dispute requiring arbitration
ever exigted, it uno longer will. OUr it could be held that, in view of
the Advigory Opiuion of this Court, and 1o view of the fact chat the
Anti-Tervorism Act does not mention, aud accordingly canpot be
interpreted as derogating from, arblirul obligatione of the Uanited
States under the Headquarters Agrecment, in suy event the United
States {8 bound to arbitrate the digpute. 1There may be other
possibilities as well.

A possible interpretation of scection 21 of the Headquartcers
Agreeuent which I do not find suntajuable 1s that, because it coontaius
what in arbitration circles is charactarized as au japecfect or
incomplete clause, that clause perwits & party not to appoint an
arbitrator if it so chooses. Sectlon 21 (a) provides:

“(a) Any dispute between the United Natious aud the
United States concerning the interpretaticn or application of
this agreenent ... which 18 not settled Ly negotiation ox
other agreed mode of settlewent, shall be retercsed for final
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dacision to a tribunal of three arbitrators, one to¢ be named
%y the Secretary-Geaeral, ose to be named by the Secretary

£ State of the United Stateg, and the third to be chosen by
the two, or, if they should £faill to agree upon a thivd, then
by the President of the Internstional Court of Justice.”

The clause 18 incomplete in that, while it contains provision for
appointment of & third arbitrator hy an appoluting authority, it
conta’ns no provision for an appointing authority to appoint an
arbitrator whom a party has falled to appoint. Arbitraticn clauses
which are more prudently crafted characteristically do contain such
provision.

The International Law Commission of the United Nations in its
early yesars made a vigorcus and searching effort tc block loopholes in
the process of international arbitration. The absence of provision
for sppointment by an appointing authority of an arbitrator whom a
party has failed to appoint was seen a8 a large loophole. Despite the
progressive character and technical excellence of the draft prepared
by the Commisaion at the instance of its special rapporteur,

Professor Georges Scelle, the General Assembly's majority proved in
large measure unwilling to accept the Commlssion's work; it preferred
to keep loophcles open, to maintain the diplomatic flexibility of
interprecation and action which often has detracted from the judicial
character of the processes of international arbitration. Bearing in
aind this history, it might be argued that the arbitration provisions
of the Headquarters Agreemeant were deliberately drafted so as to omit
provigion for third-party appointment of an arbitrator whom a party
failed to appoint in order to afford the parties an ultimate exit from

an obligation which in a particular case one or the other might find
exigent,

I do not believe that such a contention would be correct in the
current case, not because the Headquarters Agreement was concluded
before the General Assembly reacted as described to the Commission’'s
draft, but because the Court has decisively and soundly rejected it in
acalogous circumstances.

In its advisory proceedings on the Interpretation of Peace
Treaties, the arbitration clause before the Court was in pertinent
part essentially the same as that of the Headquarters Agreement. That
is to say, while it provided for an appointing authority (im that
case, the Secretary-General) to appoint the third member should the
two parties fail to agree ugon him, it contained no provision for the
appointment by an appointing authority of an arbitrator who in the
first place was to be named by a party.

In disputes between Bulgaria, Hungary and Rumania on the one
hand, and certain Allied and Associated Powers signatories to the
Treatles of Peace on the othexr, the Governments of Bulgaria, Hungary
and Rumsnia refusad to appoint arbitrators im pursuance of the
arbitration clause of tha Treaties. The Court held that "all the
conditions required for the commencement of the stage of the
settlement of disputes” by the arbitral commissions “"have been
fulfilled”, and concluded:
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“In view of the fact that the Treaties provide that any
dispute shall be refer. .d to a Commisgion 'at the request of
either party', it follows that either party ie obligated, at
the request of tho other party, to co~operate in
constituting the Coumiselon, in particular by appointing its
representative. Otherwise the wethod of settlemcnt by
Comminaicne provided for io the Treaties would completely

fail ia its purposc." (1.C.J. Reports 1950, pp. 65, 77.)

(Signed) Stephen M. SCHWEBEL

Best Hard Topy Avallable



A/42/352
English
Page 48

SEPARATE OPINION OF JUDGE SHAHABUDDEEN

I agree with the Court's decision but propose to record sone
additional views directed to matters of approach and perspective in
regpect of two polnts. The first relates to the stage at which the
dispute materialized. The second relates to the question whether the
dispute was one concerning the interpretation or application of the
Headquarters Agreement.

As to the first point, the decision of the Court has limited itself
to finding that "the opposing attitudes of the United Nations and the
United States show the existence of a dispute between the two parties to
the Headquarters Agreement”. The Court has not made any explicit
findings as to when the dispute materialized. Recognizing that various
dates may be eligible for consideration over a period of shifts and
changes in an evolving situation, I nevertheless have difficulty in
resisting the impression that it is excessive judiclal economy to leave
in obscurity which of these possible dates is the material one. A
determination that a dispute is in existence is not made in vacuo; it is
necessarily made after reviewing a dynamic course of events flowing over
a period of time and determining that it ultimately eventuated in a
dispute at a certain stage, however roughly this may be computed. It
geens to me that the identification of this stage is an integral and
inescapable part of the declarable reasoning process of the Court
relating to what I regard as the central (though not sole) issue in the
case, namely, whether or not a dispute existed as at the date of the
General Assembly's request for an advisory opinion. Additionally, the
identification of that stage supplies a useful and perhaps neceasary
analytical benchmark to differentiate between communications and
discussions forwing part of the process leadicg up to the birth of the
dispute, and those directed to the resolution of the dispute after it had
come intou being.

The 8111 in question had been introduced im the United States House
of Representatives on 29 April 1987 aud in the Senate oan 14 May 1987.
The United States Administration was opposed to the purpose of the Bill
but recognized that that purpose was in fact to close the PLO Chserver
Mission. The President being charged with responsibility to enfuorce the
laws of the State, the assent given by him to the Bill on
22 becember 1987 was reasonably capable of being interpreted as a
commitment by the Administration to enforce a closure of the Mission in
obedience to the command of the Act.

Against these unfolding events, the Secretary-Genmeral is on recovd
as objecting as trom 13 Uctober 1987 on the ground that such a law would
lead tu a breach by the United States of its iuternaticnal legal
obligations under the iicadquarters Agreemeut. In his letter of
7 December 1937 to Ambassador Walters, United Stares Peruwanent
Representative to the United Nations, he made it clear that in his view
the enactmeat of the legislation would give rise to a dispute unless
certain assurances were piven. The fair interpretation was that this
looked bo assurances to be given on or before the enactment of the
legislation, it only becouse of the need tu aveld any period of risk or
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uncertainty. No such assurances having been giver., Lo glving of assent
to the Act on 22 December 1987 automatically operated ic bring the
competing interests into collision and to precipitate a dispute.

The Secretary-General's formal declaratinn on .9 January 1988 of the
existence of a dispute was not necessary for its crvstalllzacion (see the
Chorzow Factory case, P.C.1.J., Series A, No. 13, pp- 10-li, and the
Certain German Interests in Polish Upper Silesia case, P.C.1.J.,

Series A, No. 6, p. 1l4). Save for Ambassador Okun's latter of

5 January 1988, advising that the assent had been given to the Act on

22 December 1987 and therefore associated in substance with that fact,
there were no new developments between the date of assent and

14 January 1988 when the Secretary-General rsplied stating that a dispute
existed and invoking the disputes settlement procedure set out in

section 21 of the Agreement. The Secretary—-General did not say as from
when he considered that a dispute existed. His letter I1s not necessarily
inconsistent with a dispute having automatically erystallized on

22 December 1957 in terms of the previous developments. But, if this is
wrong, it is clear that a dispute did at amny rate come into being on

14 January 1988. The record leaves no room for doubt that the dispute
which so zrose on one or the other of those two dates has continued in
existence to this day.

On the second point, as to whether the dispute was one "conceraning
the interpretation ov application” of the Headquarters Agreement withino
the meaning of section 21 of it, there seems to be an argument that, even
though there was a dispute, the dispute did not concern the
"interpretation” of the Headquarters Agreement for the reason that the
Secretary of State shared the views of the Secretary—General as to the
status of the PLO Observer Mission under the Agreement; and that,
further, the digpute did not concern the "application™ of the Agreement

for the reason that a closure of the PLO Observer Mission has not as yet
been effected.

As to whether the dispute in this case related to a gquesrion of
interpretation of the Agreement, it was indeed the case that the views of
the State Department coincided with those of the Secretary-Geaeral on the
question of the status of the PLO Observer Mission under the Agreeuent
{see the Secretary-General's letter of 13 October 1987 to United States
Permanent Representative Ambassador Waltevs). 3ut then different views
on the subject seemingly prevailed with the United Statees legislature,
and these would seem to have been upheld by the President when he
assented to the Act adopted by it.

I have, however, considered an argument that, even so, there ig
stil! no conflict of views between the United States and the United
Nations as to the interpretstion of the Agreement for the reason that the
United States hes taken a positiou which may be intevpreted tv mean that,
although the Administration is obliged by domestic law to enforce the Act
by closing the PLO Ubserver Missiom, it a:t the same tiwe recognizes that
it has no right to do so under internaticnal law and will engage
international responsibility accordingly if it procveds to a closure.
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The argument 1s intercsting, as much for its reiinewent ae tor its
consequences, for, if sound, it moans that, provided a State is prepared
to go on record as aduwitting that it is conasciously cmbarking on the
violation of ita accepted treaty obligation - something few Stotes are
prepared to do (see S. Rosenne, Breach of Treaty, 1984, p. 11) ~ it can
eacape its obligation to submit to an agreed procedure for the sattlement
of disputes coucerning the interpretation of the treaty on the ground
that it i{s in fact in agreement with tue other party as to thc meaning of
the treaty, with the consequence that there is no dispute an to its
interpretation.

A proposition productive of such strange rosulte may not
unreasonably be suspected of supplying its own refutation. I would
suspect that, to begin with, the superstructure of the argument bases
itself too narrowly on a possibly disjointed reading of the disputas
settlement formula prescribed by section 21 of the A; reement.

The phrase "interpretation and application” has occurred in ona
version or snother in a multitude of disputes settlemeat provisions
extending over many decades into the past. In the Certsain Cerman
In.eceats in Pollsh Upper Silesla case, P.C.1.J., Series A, No. 5,
page 14, it was held that it was not necessary to satisfy both elements
of the phrase taken cumulatively, the word “"and” falling to be read
disjunctively. The phrase in this case happens to be "interpretation or
application”. Satisfaction of either element will therefore suffice.
But, further, since it is uot possible to interprast a treaty save with
raference to some factual field (even if taken hypothetically) and since
it ia not possible to apply a treaty except on the basis of some
iaterpretation of it, there is a detectahle view that there is little
practical, or even theoretical, distinction between the two elements of
the formula ‘wee L. B. Sohn, “Settlement of Nlaputes ralating to the
Interprotacion and Application of Treaties”, Recueil des cours da
1'Académie de droit international de La Haye, Vol. 150 (1976-I1),
pe 271). It seems argu.ble that the two elements constitute a
compendious term of art generally rovering all disputes as to rights and
duties having their source in the coutrolling treaty (mee the language
used in the Chorzow Factory case, P.C.1.J., Series A, No. 9, p. 24). It
is, with much respect to the opposite view, not right to adopt an
approach which would seek to avoid this conclusion by dissecting the
phrase in question, focusing separately on its individusl elements, and
then reading them as if they did not belong together in a single foraula
whose force indeed derives from its constituent parts but is not
coextensive with their suwl.

Expangivencss is allen to the clrcuuspect and cautious approach
which considerations of weight and solidity have long pointed out as
appropriate to o court circumstanced as this is. The construction

[ I N —

JThe provlem involved {8 probably u fawilitar cue in atl juriedictions.

376,
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proposed above does wot, 1 belicve, surpass the bounds of a reagonably
careful contextual appreciation of the intendment of the clause in
question. But, even if it should for any reason be judged unacceptably
in advance of the text on which it is based, still it doves appear to me
that the aim of the opposite contenticn distinctly exceeds its reach,
falling short, as the latter doeca, of all the ground that needs to be
covered i1f the contention, assuning it to bo right, is to furnish a
complete justification for returning & negative answer to the General
Asgembly's question.

This is because the contention 3 directed only to the situation
which will be created if and when the office of the PLO Observer Misaion
is ultimately closed. It is only with respect to that situation that it
may be said that there is no dispute betwoen the United Nations and the
United States concerning the ianterpretation of the Agreemert, it being
agreed by both of them that it will be breached in that event. But the
Secretary~General's claim covers an additional matter with respect to
which it 18 c¢lear that the two sides are in disagreement over the
interpretation of the Agreement.

The additional matter concerns the question whether, ecven if there
ic no ultimate closure, the Agreement is currently being breached by
reason of a threat extended by the very esmactment of the Act om
22 becember 1987, teken either separatcly from, or cunulatively with, ite
subsequent entry into force on 21 March 1988, with the Attorney-General's
closure directive of 11 March 1988 (issued even before the Act entered
into force and described in ti. United States written statement to the
Court as ar. "order"), and with the consequential fnstitution oun
22 March 1988 of an action to eanforce a closure and its continuing
pendency siunce then. I* may reasonably be inferred from the material
before the Court (oral proccediags included) that tho Secretary-General
congiders that there is a question as to whetheor these matters are
themselves currently st variance with the Agreement, in the sense of
vhether they are in violation of any right impliedly conferred by the
Agreement on the United Nutions to ensurc that its perwaneut invitees caa
function from their established offices without havassment or unncceasary
interference. It is equally clear fxom the material that the
Unlted States doas not accept that there is any current 7iolation of the
Agreement, having cungistently maintained that no question of a violation
can arise unless axd until the Act 18 in fact enforced by offecting an
actual closure of the PLC Observer Mission's oifice. Jt scews obvious
that this marked divergence of views ineluctably involves a dispute
concerning the inverprotation of the Agreemont.

8o far for the question whether the dispute concerns the
"interpretation” of the Agrcement. Now for a brilef word on the question
whether the dispute concerns the "application” of the Agrecment.

Therc cvuld not be any doubt that a clusure of the PLO Observer
Miseion's office will in fact involve a question of the application of
the agrecment. As te whoetheo the exlsting clecunstances give rige to
such a quaegtion, the preseac poasition ie that the office {e in fact belog
allowad to reuwain open but, according to the Scecretary-General, thie ie
gubject to an exdating threat of intevfervence avising frum Lhe snactment
and operatfon of the Act. It suems obvious Lhat the posit.ion thue takea
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by the Secretary-General does raise a question as to whether the

application of the Agreement 1s currently being affected by the suggested
existence of such a present threat of interference.

There is much in the United States position which is preoccupied
with the question whether any actual breach of its obligations under the
Agreement has as yet occurred and as to whether, in the absence of any
such breach, there could be any dispute concerning the interpretation or
application of the Agreement, As the Court hasg pointed out, it would be
exceeding its jurisdiction were it to enter into the question whether an
actual breach has occurred, that being a question to be reserved for the
arbitral tribunal in the event of the Court giving an affirmative answer
to the preliminary question as to whether there is a dispute. Moreover,
if it ia correct to say that in the abseunce of an actual breach there can
be no dispute, this inevitably involves the Court in determining whether
there has been an actual breach before it can conclude whether a dispute
exists as to whether there has been such a breach. So the substantive
matter would be determined before the preliminary issues.

The disputes settlement procedure of section 21 of the Agreement
clearly applies to disputes arising out of complaints about an actual
breach of the Agreement, but equally clearly it is not limited to such
cases only. It extends to disputes arising out of opposition by one
party to a course of conduct pursued by the other party, or a threat by
it to act, with a view to producing what the complainant considers would
be a breach of the Agreement. In the view of the Secretary-General, as I
interpret it, such a course of conduct or threat was represented by the
enactment of the Anti~Terrorism Act of 1987, this having in fact been
assented to by the host country's Head of State whose recognized duty it
was to carry out the laws of the State. Failing assurances to the
contrary (which were sought but never given) the Secretary-Genmeral was
entitiad to assume that the President, through his appropriate officers,
would carry out that duty with consequences which the Secretary-General
considered would be at variance with the Agreement. This conflict of
bot: views and interests would give rise to a dispute within the
established jurisprudence on the subject, whether or not any actual
breach of the Agreement had as yet occurred through the enforced closure
of the Mission.

The framework of the Agreement does not link the concept of a
dispute to the concept of an actual breach. A claim by one party that
the othter party is in actual breach of an obligatiou under the Agreement
is not a precondition to the existence of a dispute. And disputes as to
the application of the Agrecment comprehend disputes as to its

applicability (see the Chorzow Factory case, P.C.l(.J., Series A, No. 9,
p. 20.)

However, if this is wrong, with the consequence that a claim that
there has been an actual breach is required, then it is to be noted that,
from the record, it is a rcasonably clear ianterpretation of the
Secretary-General's position that it deces inciude a claiw that the host
State is in current breach of its obligatiuns under the Headquarters
Agrecement by reason of the enactment of the Act considered either
peparately frow, or cumulatively with, the subsequent actions taken
pursuant to it. -Such a1 claim may be contzsted but cannut be considered
50 wholly unarguabhle as to be incapable of giving rise t¢ a real dispute
(see the Nuclear Tests case., I1.(C.J. Reports 1974, p. 430, per
Judge Barwick, dissentling),
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The general approach taken above would seem to be reinforced by three
considerations. First, there seems to be no disposition in the jJurisprudence
of the Court and of its predecessor to impose too narvcw a construction on the
scope of disputes settlement provisions (see inter zlla the Mavrommatis
Jerusalem Concessions case, P.C.1.J., Series A, No. 5, pp. 47-48; the
Chorzow Factory case, P.C.I.J., Series A, No. 9, pp. 20-25; the lnterpretation
of Peace Treaties with Bulgaria, Hungary and Romania case., I1.C.J. Reports 1950,
p. 75; and the Appeal Relatiqg_go the Jucigdiction of the iICAQO Council, case,
I.C.J. Reports 1972, pp. 106-107, 125-126, and 147). Arbitral jurisprudence
likewise rejects the proposition that "insofar as tr2aties of arbitration
constitute conferrals of jurisdiction upon international authority, they are to
be restrictively construed“, (Stephen M. Schwebel, Internmational Arbitration:
Three Salient Problems, Cambridge, 1987, p. 149, note 12, citing Interpretation
of Article 181 of the Treaty of Neuilly (The Forests of Central Rhodope),
Preliminary Question (1931) UNRIAA, 1391, 1403).

Second, there is the amplitude and elasticity of the word "concerning” as
it occurs in the phrase "concerning the interpretation or application” of the
Headquarters Agreement. The word “"concern” is defined in West's Law and
Commercial Dictiomary ia Five Languages, 1985, Volume 1, page 300, as meaning:
"To pertain, relate, or belong to; to be of interest or importance to; to
involve; to affect the interest of". Cited in suppurt is the case of
People v. Photocoler Corporation, 156 Misc. 47, 281, N.Y.S. 130. Referring to
the same case, Black's Law Dictionary, 5th edition, 1979, page 262, gives
substantially the same definition but adds: “have connection with; to have
reference to ..." See too the Shorter Oxford English Dictionary, 3rd editionm,
Volume 1, page 389, and Webster's Third New International Dictionary, 1986,
page 470.  And compare the somewhat similar approach takem by Judge Schwebel to
the interpretation of the words "relating to” in the Yakimetz case,

I.C.J, Reports 1987, pages 113-114, where he said:

"The terws of Article 11 of the Statute of the [United Nations
Administrative] Tribumal, as well as its travaux préparatoires, make
clear that an error of law 'relating to' provisions of the
United Nations Charter need not squarely and directly engage a
provision of the Charter. It is sufficient if such an error is 'in
relationship to' the Charter, 'has reference to' the Charter, or 'is
connected with' the Charter ..."

I consider that there are elements in that approach which are serviceable here.

A third supporting consideration derives from the principle of
interpretation prescribed by section 27 of the Agreement which requires that
the "agreement shall be construed in the light of its primary purpose to
enable the United Nations at its headquarters ia the United States, fully and
efficiently, to discharge ils responsibilities and fulfil its purposes”. An
interpretation which effectively leaves the United Nations without any legal
recourse in the circumstances presented can hardly be recoociled with that
covenanted principle of interpretation (see the analogous situation in the
Chorzow Factory case, P.C.1.J., Series A, No. 9, pp. 24-25). Arguments based
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on cases in which parties deliberately decided to leave lcopholes as
expedient escape hatches in rheir treaty arrangements would seem
uisplaced in the particular context under consideratiun.

Certainly, then, the Court should always take care tc¢ satisfy itself
of its authority to act. It 18 equally appropriate, however, for the
Court to be mindful of the risk of wishing to be 80 very certain of its
powers as to be astute to discover overly-refined reasvas for not
exercising those which it may fairly be thought to have. The Court has
rightly avoided that risk in this case.

Having given my best consideration to what, in the absence of
assistance from the host State, I have endeavoured to discern from the
material to be or may be its position, as well as to the position of the
United Nations, I can only conclude by agreeing with the decision reached.

(Signed) Mohawed SHAHABUDDEEN



