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BBE,1lEHItm

1. Ha cBoeH o~HHHa~IJ;aTOH ceCCHH KOMHCCHR BK~ro~H~a B CBOro
HOBYro npOrpaMMY paôoT~ Bonpoc, Kacaro~HHcR oroBopoK 0 3apaHee
OIJ;eHeHRNX YÔ~TKax H mTpa~H@X HeycToHKax, KaK ~aCTb Hcc~e~OBaHHR

no npaKTHKe 3aK~ro~eHHR Mex~YHapo~RNX KOHTpaKToB. 11 Ha cBoeH
~BeHa~IJ;aTOH ceCCHH KOMHCCHR paccMoTpe~a ~o~a~ reHep~bHoro

ceKpeTapR, o3ar~aB~eH~ "OroBopKH 0 3apaHee OIJ;eHeH~ YÔ~TKax

H mTpa~~ HeycToHKax", y H npe~~o.'lIl:H~a Paôo~ei rpynne no
npaKTHKe 3aK~ro~eHHR MeE~YHapo~~ KOHTpaKToB paccMoTpeTb Bonpoc
o :o;e~ecooôpa3HocTH pa3paôoTKH e~HHooôpa3~ npaB~, Kacaro~HxcR

oroBopoK O, 3apaHee o:o;eHeH~ YÔ~TKax H mTpa~~ HeycToiKax,
npHMeHHMDIX K mHpoKoMY Kpyry Mex~YHapo~~ TOprOB&X KOHTpaKToB.Y
Paôo~aR rpynna npoBe~a ~Be ceccHH, ~ H Ha cBoei BTopoi ceCCHH
npHH~a npoeKT e~HHooôpa3~ npaBH~, Kacaro~HxcR orOBopOK 0
3apaHee o:o;eHeHRNX YÔ~TKax H mTpa~H:DlX HeycToiKax. §/

11 ~OK~a~ KOMHCCHR OpraHH3a:O;HH Oô~e~HHeH~ Ha:O;Hi no
npaBY MeX~HapO~HOH ToprOB~H 0 paÔOTe ee o~HHHa~IJ;aToi ceCCHH
(1979 ro~), 0WH:O;Ha~bH~e OT~eT~ reHen~bHoH AccaMô~eH, TPH~:o;aTb

TpeTbR ceCCHR, ~ono~HeHHe m 17 (A/33/17), nyHKT 67 (C)(i) b.
~ero~HHK KOMHCCHH OpraHH3a:O;HH Oô~e~HHeHH:DlX HaIJ;Hi no npaBY
MeE~YHapo,lIHoi ToprOB~H, TOM IX: 1978. (ur3~aHHe OpraHH3a:O;HH
OÔ~e,lIHHeHH:DlX HaIJ;Hi, B npo.aaae nez mE.80.V.8) tracTbI, II, A,
nYHKT 67 (c ) (i) b).

Y A/CN.9/161 (serO,II,HHK KOMHCCHH OpraHH3aIJ;HH Oô~e~H

HeH~ Ha:O;HH no npaBY Mex~YHapo~HoH ToprOB~H, TOM X: 1979 ro,lI
(H3,lIaHHe OpraHH3a:O;HH OÔ~e,lIHHeH~ HaIJ;Hi, B npoxa,lIe no,lI mE.81.V.2),
tracTb BTopaR, I, c).

~ ~o~a~ KOMHcnHH OpraHH3aIJ;HH OÔ~e,lIHHeH~ HaIJ;HH no
npaBY Mex,lIYHapo~Hoi ToproB~H 0 paôoTe ee ,lIBeHa~IJ;aToi ceCCHH
(1979), 0WHIJ;H~bH~e OT~eT~ reHep~bHoi AccaMô~eH, TpH~IJ;aTb ~eT

BeYTaR ceCCHR, ~ono~HeHHe m17 (A/34/17), nyHKT 31 (sero~HHK

KOMHCCHH OpraHH3aIJ;HH OÔ~e,lIHHeH~ HaIJ;HH no npaBY Mex~YHapo~Hoi

ToproB~H, TOM X: 1979 (H3~aHHe OpraHH3aIJ;HH Oô~e~HHeHH:DlX HaIJ;HH,
B npo.aaae noa m E.81.v .2), tracTb nep aaa, II, A, nYHKT 31).

~ ~o~a~Paôo~ei rpymw 0 paôoTe ee nepBoi ceCCHH co
~epEHTCR B ,lIOKYMeHTe A/CN.9/177, H 0 paôoTe ee BTopoi ceCCHH B
~oKyMeHTe A/CN.9/197. Ha cBoeH BTopoi ceCCHH Paôo~aR rpynna
HcnO~b30B~a ,lIo~a~ reHep~bHoro ceKpeTapR, 03ar~aB~eHHN:H "OroBop
KH 0 3apaHee OIJ;eHeH~ YÔ~TKax H mTpa~H:DlX HeycToiKax (II)",
A/CN.9/WG.2/WP. 33 H Add.1.

21 A/C N. 9/197, IIpH~oxeHHe.
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2. Ha cEoetî: qeTDIpHa,lUJ;aTot.! CeCCl1H KOMHCCHR paccaorpeaa
3TOT npoeKT rrpaEHJI H, nOMHMO npoqero, npOCHJIa reHepaJIbHOrO
ceKpeTapR EKJIIDqUTb E npoeKT e~HHooopa3H@X npaEHJI TaKHe ~onOJI

HUTeJIbH&e nOJIOEeHHR, KOTop~e MOrJIH O~ nOTpeooEaTbcR, eCJIH O~

npaEHJIa npUHRJIH ~OPMY KOHEeH~HH HJIU TunOEoro 3aKoHa, U no~ro

TOEUTb KoMMeHTapuH no e~uHooopa3~ rrpaEHJIaM. §/ HacTdR~Htî:

~oKyMeHT Ô~ no~rOTOEJIeH E COOTEeTCTEliIK C 3TOtî: npocbootî:.
ITpoeKT e~uHooopas~ npaEHJI, EKJI~qam~Htî: ~onOJIHHTeJIbH&e nOJIO
EeHKR, E HaCTo~eM ~oKyMeHTe E ~aJIbHet.!meM yIIoMuHaeTcR KaK
"ITpaEHJIau •

3. Ha per~OHaJIbHOM ypoEHe paHee O~H nIle~npHHRT~ ~Ee

nO~TKK no yHH~HKa~UH E 3TOtî: 06JIaCTH. 1/ YCHJIHR, npe~npHHRT:bIe

E paMKaX EEponeîicKoro COEeTa, saBepmKJIKCb ~Op.MYJIHpOEaHHeM CEo~a

npHH~HnOB, HSJIOEeH~E ~OOaBJIeHHU K peSOJIIDD;HH (78) 3 00 oroEop
Kax 0 mTIla~~ HeycTotî:Kax E rpaE~aHCKOM npaEe, npHHRTotî: KOMHTeToM
MHHKCTIloE 20 RHEapR 1978 ro~a. PeSOJIID~KR (E HacTo~eM ~OKYMeH-

Te E ~aJIbHet.!meM ynoMHHaeMaR Ka:EC - "peSOJIIDD;HR EEponetî:cKoro COEeTa")
peKoMeH~yeT npaEHTeJIbCTEaM-qJIeHaM yqHT~EaTb 3TH npHHD;KnDI npH
no~rOTOEKe HOBoro 3aKOHO~aTeJIbCTEa no 3TOMY Eonpocy, a TaREe
TO, E KaKotî: CTeneH~ 3TH rrpHHD;H~ MorYT O~Tb npHMeH~, npH
YCJIOEHH EHeceHHR Heooxo~~ HSMeHeHHîi, K ~PyrHM orOEopKaM,
KOTop~e CJIyItaT TeM !te ~eJIRM HJIH Ee~YT K TOMY !te peSYJIbTaTY,
qTO H orOEopKH 0 mTpa~~ HeYCTotî:Kax. y ITo~TKa, Ilpe~npHHRTaR

B paMKax EeHHJIIDKCKOro 3KOHOMHqeCKOrO COID3a, 3aEepmHJIaCb npHHR
THeM B raare 26 HOROPR 1973 ro~a EeHHJIIDRcKotî: KOHEeHD;HK, OTHOCR
~etî:cR R orOEOpKaM 0 mTpa~H~ HeYCTo:t1Kax CE HaCTo~eM ~OKyMeHTe

&1 ~OKJIa~ KOMHCCHM OpraHH3aD;HH Oo~e~HHeH~ Ha~Htî: IlO
npaEY Me!t~YHapo~Hotî: TOprOEJIH 0 paOOTe ee qeT~Ha~D;aTotî: ceCCHH
(1981), ÜWHpjUaJ,tbHPIeOTqe'l:'PIFeHepaJIbHotî: ACCaMOJIeH% T"DH~~aT b
meCTaR ceCCHR, ~OnOJIHeHHe m17 (A/36/17), nYHKT 44.

11 "00ID;He YCJIOEHR IlOCTaEOK TOEapoE Mext~Y opraHH3aD;HRMH
CTpaH-qJIeHOE GOEeTa 3KOHOMHqeCKo:t1 ESaHMOnOMO~H" 1968/1975 rr.
E pe~aK~HH 1979 ro~a TaRxte co~epxtaT HeCKOJIbKO nOJIOxteHHtî:, pery
JIkrIJyIDID;HX oroEopKH 0 sapaHee OD;eHeHH@X YO~TRax H m'I'pa~H@X

HeycTotî:Kax•

.êI STa pe30JIID~HR, npHH~H~ H OO~RCHHTeJIb~ MeMopaH~YM

OWH onYOJIHKOEaH& EBponetî:cKHM COEeTOM EEH~eOpOmIDp:bI (CTpacoypr,
1978 ro~).
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B ,ItMbHe~meM yrroMllHaeMa.R: RaR "EeHllJIIDRCRa.R:. ROHBeHIJ;ll.R:"). B COOT

BeTCTBllll co cTaTbe~ 1, rocY,ItapCTBa-y~acTHllRll,ItOroBapllBaIDTC.R: 0
TOM, ~TO OHll IIpllBe,ItYT CBoe HaIJ;llOHMbHoe saROHO,ItaTeJIbCTBO B OT
HomeHllll orOBopOR 0 mTpaq,HUX: HeYCTO~Rax B COOTBeTCTBlle C orrpe

,IteJIeHHb~ll OÔmKMll rrOJIOXeHll.R:MH, HSJIOXeH~H B IIp:t1:JIOXeHHH R 8TO~

KOHBeHIJ;Hll, He lIOS,ItHee ,ItaT~ BCTYIIJIeHH.R: KOHBeHIJ;llH B CH~Y· 11
B TO BpeM.R: RaR 3TH YCHJIH.R: HalIpaBJIe~ Ha YHHq,HRaIJ;HID HaIJ;HOHa.r.tb

Horo SaROHO,ItaTeJIbCTBa, cq,epa lIpHMeHeHH.R: e,ItHHOOÔpaSHUX: lIOJIOXeHH~

He orpaHH~HBaeTC.R: BHYTpeHHHMH C,IteJIRaUH. COOTBeTCTBeHHO, Ha lIO,It

XO,It.R:mHe lIOJIOXeHH.R:, Cq,OpMyJIHpOBaH~e B peSYJIbTaTe ,ItBYX lIpe~y

m;HX lIO~TOR, ,IteJIaIDTC.R: CCIl1JIRH, r,Ite 8TO YMeCTHO, B ROMMeHTapll.R:X,
HSJIOXeHH~ HHXe.

4. OroBopRH 0 sapaHee'OIJ;eHeHHUX: YÔ~TRax H mTpaq,HUX: HeYCTO~-

Raz o~eHb mHpORO HClIOJIbSyroTC.R: B Mex,ItYHapO,It~ Topro~ C,IteJIRax.

O,ItHaRO, cymecTByroT RpYlIH~e paCXOX,IteHH.R: B MeTO,ItaX, ROTOp:DIMH B __

paSJIH~~ npaBOB~ CHCTeMax paspemaroTC.R: OlIpe,IteJIeH~e BOlIpOC~,

BOSHHRaromHe B CB.R:SH C TaRHMH orOBopRaMH. B peSYJIbTaTe MoxeT
BOSHHKHYTb SHa~HTeJIbHa.R: HeYBepeHHOCTb B OTHomeHHH lIpaB CTOpOH
B CB.R:SH C orOBopRO~ ,ItO Tex lIOp, lIORa He ôY,IteT OlIpe,IteJIeH saROH,

IIpHMeH~ B ,ItaHHOM CJIy~ae. 1Q/ HacTO.R:ID;He lIpaBHJIa paCC~HTa~

Ha HClI~aBJIeHHe 8Toro lIOJIOXeHH.R: sa c~eT yHHq,HKaIJ;HH B rJIOÔaJIbHOM
MacmTaôe.

5. ~OPMYJIHpOBaHHe HaCTO.R:ID;HX IIpaB:t1:JI oTpaxaeT BOS,Ite~CTBHe

HeCKOJIbKllX q,aRTopoB. EIl1JIa C,IteJIaHa lIo~TRa, B TOll cTelIeHH, Ha

CROJIbRO 3TO BOSMOXHO, HClIOJIbSOBaTb O~T MeX,ItYHapO,ItHO~ ToproBo~

npaRTHRH. 111 Hsy~eHHe 8TO~ lIpaRTHRll ~.R:BHJIO, ~TO, B TO BpeM.R:
RaR oroBopRH B HeRoTopo~ CTelIeHH ,IteJIaIDTC.R: rro CTaH,ItapTHoMY oôpasIJ;Y

H HClIOJIbSyroTC.R: B orpaHH~eHHoM ~HCJIe CJIy~aeB, cym;ecTByeT SHa~H

TeJIbHOe pasHooôpasHe B HX q,OPMYJIHpOBRe. B IJ;eJI.R:X COrJIaCOBaHH.R:
8Toro .R:BJIeHH.R: HaCTO.R:ID;He IIpaBHJIa B sHa~HTeJIbHO~ CTerreHH npe,Ito

CTaBJISIDT aBTOHOMHID CTOpOHaM. CTOpO~ HMeIDT lIpaBo HSMeH.R:Tb Bce

IIOJIOXeHH.R:, sa HCKJIID~eHHeM Tex, ROTop~e orrpe,IteJI.R:IDT cq,epy lIpHMeHeHH.R:

1/ KOHBeHIJ;H.R: C rrpHJIOXeHHeM H ROMMeHTapH.R:MH ôIl1JIa OlIYÔJIH
ROBaHa EeH:t1:JIIDRCRHM 8ROHOMH~eCKMM COID30M B BH,Ite ÔpomIDp~. KOH
BeHIJ;H.R: em;e He BCTyrrHJIa B CHJIY.

10/ IIoJIHoe paccMoTpeHHe 3Toro Borrpoca IIpHBO,ItHTCa B
,ItORyMeHTe A/CN. 9/161, paa.aeasr IV H V•

.ll! .II:oRYMeHT A/CN.9/WG.2/WP.33 CO,ItepXHT pesYJIbTaTbI
HCCJIe,ItOBaHH~ MeX,ItYHapO,ItHOM ToproBO~ rrpaRTHRH.
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HaCTO~~x rrpaB~~, ~ Tex, KOTopNe orrpe~e~HIDT rrpaBO cy~a ~~ ap
6~Tp~a yMeHbm~Tb cor~aCOBaHHyro CyMMY. Me~~YHapO~Haa ToprOBaa
rrpaKT~Ka TaK~e ~crrO~b30B~aCb ~~a orrpe~e~eH~a Toro, B qeM
COOTBeTCTBeHHO ~O~~HN 3aK~IOqaTbCa rrpaBa CTOpOH cor~aCHO HaCToa
~M rrpaB~~aM.

6. B rrpo~ecce ~oPMY~~pOBK~ HacTo~~x rrpaB~~ 6~o rrpoBe-
~eHO ~3y~eH~e pa3~~~HNX Ha~~OH~bHNX 3aKoHoB, ~ 6~a c~e~aHa

rrOmITKa coxpaH~Tb B HaCTO~~X rrpaB~~ax pemeH~a, o6lI(~e ~~a pa3
~~~HNX 3aKoHo~aTe~bcTB, ~ Borr~OT~Tb B 3T~X rrpaB~~ax KOMrrpoM~cc

HNe pemeH~a, KOTopNe Y.IlOB~eTBopHIDT pa3~~qHNe HarrpaB~eH~a B
3aKOHo~aTe~bCTBax.

7. B qaCT~ l HaCTo~ero ~oKyMeHTa ~3~aramTca rrpaB~a,

T.e. TeKCTN rrpoeKTa KOHBeH~~~ ~ rrpoeKTa T~IIOBoro 3a.KOHa. B Ha
CTOalI(~X rrpaB~ax COqeTaIOTCa npoexTN rro~o~eH~i, rrp~HaTNX Pa60qeM
rpYIIIIoi C ~onO~HHTe~bHNM~ nO~O~eH~aM~, no~rOTOB~eHHNM~ CeKpe
Tap~aToM. rrp~ rro~rOTOBKe ~onO~H~Te~bHDIX no~o~eH~i, B COOTBeTCTB~~

C yKa3aH~aM~ KOM~CC~~, CeKpeTap~aT Y~~TNB~ cooTBeTcTBYIOlI(~e

no~o~eH~a ~OKYMeHTOB, KOTopNe 6~~ B~a6oTaHN B pe3Y~bTaTe pa
dOTM KOM~CC~~. ~B CHOCKax yKa3NBaeTca, KaK~e rro~o~eH~a 6~~

rrp~aTM Padoqe~ rpynrroi K KaK~e 6~~ rro~rOTOB~eHN CeKpeTap~-

TOM.

8. rro~mrlî: TeKCT K~~oi I{oHBeH~~~ ~o~~eH B~IOqaTb CBO~

3a~IOq~Te~bHNX rro~o~eH~:t:t. HeKoTopNe K3 H~X aB~aIOTca rro~o~e

H~aM~, Heo6xo~KMNM~ B ~I06o~ KOHBeH~~~ (T.e. CTaTb~, rrpe~ycMaTp~

BaIOlI(~e IIpo~e~YPY, C nOMOlI(bIO KOTOpO~ rocy~apcTBa MorYT CTaTb
CTOpOHaM~-q~eHaM~, CTaTb~ 0 BCTy~eH~~ B c~~Y, CTaT1:l~, IIpe~y

cMaTpnBaIOlI(~e rrpo~e~yPY,c IIOMOlI(bIO KOTOpO~ rocy~apcTBa IIpeKpa
lI(aIOT 6&Tb cTopoHaM~-yqaCTH~KaM~, CTaTbK 0 ~erro3KTap~~). ~pyr~e

rro~o~eH~a 6o~ee TeCHO CBa3aHN C cYlI(eCTBOM KOHBeH~~~. rrpKMepaM~

BorrpocoB, KOTopNe peryJ!~pYIOTca TaKKM~ rrO~O~eH~aM~, MorYT c~Y

~~Tb: B3aKMOCBa3b Me~~yrrpoeKToM KOHBeH~K~ ~ 6o~ee paHHKM~ ~ 6o~ee

rr03~H~~ KOHBeH~~aMK,KOTOpNe T~e pery~~PYIOT oroBop~~ 0 3apaaee
OneHeHHBcr YÔNTKax ~ mTp~HBcr HeycTo~Kax, ~ B03MO~HOCTb Herrp~eHe

H~a rrpoeKTa KOHBeH~~~ B TOM c~y~ae, Kor~a y ~BYX ~~ ôo~ee

rocy~apcTB ~MeIOTca TeCHO CBa3aHBNe Me~~y COÔO~ rrpaB~~a B OTHO
meHK~ orOBopOK 0 3apaHee o~eHeHHNX y6NTKax ~ mTpa~HNX HeYCTO~

Kax. Ha 3TOM 3Tarre B COOTBeTCTB~~ C rrpom~oi IIpaKT~Koi KOMncc~~

elI(e He Ô~ rro~rOTOB~eH CBO~ 3a~IO~~Te~bH1lIX no~o~eH~i.

121 ~o~a.Il KOM~CC~~ OpraH~3a~~~ OÔDe~KHeHF~ Ha~~i rro
rrpaBY Me~~YHapo~Ho~ ToproB~~ 0 paôoTe ee qeT~Ha~~aToi cecc~~

(1981), 0cP~~Ba.rrbHNe OTqeTN reHep~bHo~ AccaMô~e~, Tp~~gaTb

meCTaR cecc~a, ~orro~HeH~e m17 (A/36/17), n. 43.
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9. Kor~a rocy~apcTEo npRHRMaeT npoeKT TRnoEoro 3aKoHa,
no~o~eHRH, ~ono~HHID~Re Te, KOTop~e R3~o~e~ H~e, MorYT CTaTb
Heo6xo~R~R ~~R o6ecne~eHRR Toro, ~To6~ npRHRT~ 3aKoH RE~&nCR

~e~cTEyro~RM 3aKoHoM E paMKax npaEoEo~ cRcTe~nü 8Toro rocy~apcT

Ba. 3aKoHo~aTe~bH~ opraH rocy~apcTEa, npRHRMaro~ero 3aKoH,
6y~eT COOTEeTcTEyro~RM opraHoM ~R llpRHRTHH pemeHRR 0 TOM,
KaKRe nO~OjKeHRR Heo6xo~m.w:.

10. TeKcT~ npoeKTa KOHEeH~RH R npoeKTa THnosoro 3aKOHa
RMeroT pa3~H'qHe TO~bKO B nYHKTe 1 CTaTbR A. CooTEeTcTEeHHo,
E qacTR II ~aeTCR oT~e~b~ KOMMeHTapR~ no 8TOMY nYHKTY E OT
HomeHRR Kax~oro ~oKyMeHTa, R e~R~ KOMMeHTapR~ ~aeTCH E OT
HomeHRH ~pyrRx nO~OIteH~.



IIPOEKT TIDIororo 3AKOHA.

CTaT~~ A, nYHKT (1)

(1) HacTo~~H 3aKOH npHMeH~eTc~ K KOHTpaKTaM, CTOpOHM KOTOpbtt

cor~aCH~Hc~ LE nHC~MeHHOH ~OPM~ 0 TOM, qTO E c~yqae nO~Horo H~H

qaCTHqHOrO HeE~O~HeHH~ OÔ~3aTe~~CTEa O,ltHOH H3 CTOpOH (,ltO~JKHHKOM),
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IIPABI1JIA

IIPOEKT KOH13EHllHM

l:IACT:D I:

CTaT~~ A, nYHKT (1)

W IIpoeKT Paô OqeH rpynmr (rrp oexr IIpaEH~a 1, A/CN. 9/197,
IIpH~OJKe RHe ) •

14/ lono~HHTe~~Hoe nO~OjKeHHe CeKpeTapHaTa. 3TOT KpHTepHH

ÔbIJI npHH~T E KOHEeH~HH oô HCKOEOH ,ltaEHOCTH E MejK,ltYHapO,ltHOH Kyn~e

npo,lt~e TOEapoE (E HaCTo~~eM ,ltOKyMeHTe E ,lt~~HeHmeMHMeHyeTc~ KOH
EeH~H~ oô HCKOEOH ,ltaEHocTH),cTaT~~ 2(a) H E KOHEeH~HH OpraHH3a~HH

OÔ'Be,ltHHeHHMX Ha~HH 0 ,ltOrOEOpax MejK,ltYHapO,ltHOH Kyn~H-npO,lt~H Tosapos
(E HaCTo~~eM ,ltOKyMeHTe E ,lta~~HeHmeM HMeHyeTc~ "KoHEeH~H~ 0 Kyn~e-

npo,lt~e"), CTaT~~ 1(1).

(1) HacTo~~a~ KOHEeH~~ npHMeH~eTc~ K KOHTpaKTaM, CTOpOHM KOTO

pNX cor~aCH~HC~ LE nHC~MeHHOH ~OPM~ 0 TOM, qTO E c~~ae nO~HOrO

H~H qaCTHqHOro HeEDlI!O~HeHH~ 0C5~3aTe~~CTEa O,ltHOH H3 CTOpOH (,ltO~JKHH

KOM) , ,ltpyra~ CTOpOHa (Kpe,ltHTOp) HMeeT npaEO Ha E03Me~eHHe H~H no

~yqeHHe cor~aCOEaHHOH CyMM1lI ,lteHer 13/ E c~~a.rrx, KOr,lta E MOMeHT

3aK~qeHH~ KOHTpaKTa, MeCTa O~H~H~~HOH perHcTpa~HH CTOpOH Haxo

,lt~TC~ E pa3HMX loroEapHEaro~xc~ rocy,ltapCTEax. 14/
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~pyra~ CTOpOHa (Kpe~TOp) HMeeT npaBO Ha B03Me~eHHe H~ll no~~e

HHe cor~aCOBaHHOH CyMMOI ~eHer: 15!

a) Kor~a B MOMeHT 3aK~IO-reHH~ KOHTpaKTa MeCTa oepHI(Ha~bHOH

perHCTpaI(HH CTOpOH HaxO~~TC~ B pa3~ rocy~apcTBax; H~H

b) Kor~a cor~aCHO HOpMaM MeX~YHapO~Horo qaCTHOro npaBa npH

MeRHMO npaBO (rocy~apcTBa, npHRHMaro~ero THnoBoH 3a

KOH). 1§/

IIPOEKT KOHBEHw'm: 1I TillIOBOrO 3AKOHA.

CTaTb~ A, nYHKTN (2) H (3) 17!

(2) To OôcTo~Te~bcTBo, qTO MeCTa OepllI(H~bHOH perHCTpaI(llll CTOpOH

HaXO~~TC~ B pa3Hb~ rocy~apcTBax, He npHHllMaeTC~ BO BHHMaRHe, eC~H

3TO He BNTeKaeT RH H3 ~orOBopa, Hll H3 HMeBmllx MeCTO ~O H~ll B

MOMeHT ero aaK~qeRH~ ~e~OBNX OTHomeHHH H~ll OÔMeHa H~opMa~lleH

Mex~y CTOpOHaMll.

(3)' HM Ha~HOH~!bHa~ npllHa~~exHocTb CTOpOH, Hll HX rpax~aHcKHH

ll~H ToproEbm cTaTYc, RH rpax~aHcKHH TOprOBNH xapaKTep ~orOEopa He

npllRHMaroTC~ EO BHllMaHHe npH onpe~e~eHllll npHMeHHMOCTH HaCTo~~eH

(KOHBeH~llll) (aaKOHa).

15! IIpoeKT Paôo-reH r pynm; (rrpoe xr npaaana 1, A/CN.9/197,
IIpH~oxeRHe) •

16/ lono~HHTe~bHoe no~oxeRHe CeKpeTapHaTa. 3TOT KpHTepHH
(a) ô:&m npllH.l'1T B ce ar-s e 2 (a) KOHBeH~HH oô HCKOBOH ~aBHOCTn II E
c ra'r.s e 1 (1) KOHBeHIJ;Hll 0 KyII~e-npo~axe. :E:CpHTepHH (b) ô:&IJI npHH~T

B c ra.r se 1 (b) KOHBeH~nH 0 KYIUe-npo~axe.

17/ lono~HHTe~bmIe no~oxeRH~ CeKpeTapHaTa. IIYHKT (2) ~B~~

eTC~ ll~eHTH-rHb~ CTaTbe 2 (b) KOHBeHIJ;llH oô HCKOBOH ~aBHOCTll II

CTaTbe 1 (2) KOHBeHIJ;Hll 0 KyII~e-npo~axe. IIyHKT 3 ~B~~eTC~ H~eHTll-r

~ c rar s e 2 (e) KOHBeH~ll:VI oô HCKOBOH ~aBHOCTH H crar s e 1 (3)
KOHBeH~H 0 KyII~e-npo~axe.
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(1) Ec~ cTopoHa HMeeT Oo~ee O~Horo MeCTa o~H~Ha~DHoH perHcTpa

~HH, MeCTOM ee o~H~Ha~DHoH perHcTpa~HH C~HTaeTC~ TO, KOTopoe,

C yqeToM OOcTo~Te~DcTB, HaBeCT~ CTOpOHaM H~H npe~no~araBmHMc~

HMH B ~~Ooe BpeM~ ~o H~ B MOMeRT aaK~~eHH~ ~oroBopa, HMeeT

HaH60~ee TecHyro CB~aD C ~oroBopoM H erG HcrrO~HeHHeM.

(2) EC~H CTopOHa He HMeeT MeCTa O~H~~DHOH perHCTpa~HH, npHHH-

MaeTC~ BO BHHMaRHe ee nOCTO~HHoe MeCTO Haxox~eHH~.

HaCTo~~a~(KoHBeH~H~) (aaKOH) He npHMeH~eTC~ K KOHTpaKTaM, Kaca-·,

~~MC~ TOBapOB, ~pyrOH coOCTBeHHOCTH H~H yc~yr, KOTopNe npe~Haa

Ha~aroTc~ ~~ ~H~Horo, ceMeHHoro H~H ~OMamHero HcnO~DaOBaHM~

O~HOH Ha CTOpOH, aa HCK~ro~eHHeM c~yqaeB, Kor~a ~pyra~ CTopOHa B

~roOoe BpeM~ ~O H~H B MOMeHT aa~~~eHH~ KOHTpaKTa He aHa~a H He

~O~Ha O~a aHaTD, ~TO KOHTpaKT aaK~~~aeTC~ ~~~ TaKOH ~e~H.

EC~H CTOpOHbI He ~orOBopH~HCb 00 HHOM, Kpe~HTOp He HMeeT npaBa Ha

BoaMe~eHHe H~H no~yqeHHe cor~aCOBaHHOH CyMMOI, ec~H ~O~XHHK He

HeceT OTBeTCTBeHHOCTH aa HeBNnO~HeHHe oO~aaTe~DpTBa.

18/ .TI:onO~RHTe~DHOe no~oxeHHe CeKpeTapHaTa. OHO H~eHTH~HO

CTaTDe 10 KOHBeH~H oKyn~e-npo~axe H no cy~ecTBY H~eHTH~HO CTa
TDe 2(c) H (d) KOHBeH~HH 00 HCKOBOH ~aBHOcTH.

19/ .TI:ono~HHTe~DHoe no~oxeHHe CeKpeTapHaTa. OHO ~O HeKOTO
pOH CTeneHH B3~TO Ha CTaTDH 4(a) KOHBeH~HH 00 t1CKOBOH ~aBHOCTH H
CTaTDH 2(a) KOHBeH~HH oKyn~e-npo~~e.

20/ I1poeKT Pa6o~eH r-pymrsr (n:poeKT npasaaa 2, A/CN.9/197,

rrpH~ oxe HHe ) •
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(1) EC~M cor~aCOEaHHaH cyMMa no~~e~MT E03Me~eHHro H~M no~y~eHHro

B c~~ae 3a~ep~KM E~O~HeHHH 06H3aTe~bcTEa, TO Kpe~Top HMeeT

npaEo KaK Ha E~O~HeHMe 06H3aTe~bCTEa, TaK H Ha cor~aCOEaHHyro

CYMMY·

(2) EC~M cor~aCOEaHHaH cyMMa no~~eZHT E03Me~eHHm H~H no~~eHHro

npH HeEEnO~HeHMH, H~H npH HeHa~~exa~eM EEnO~HeHHH 06H3aTe~DCTEa

HHOM, He~eJIH 3a~epJKKa, Kpe~Top HMeeT npaEo ~H60 Ha EEnO~HeHHe

06H3aTe~bCTEa, ~H60 Ha E03Me~eHHe H~H no~~eHMe cor~aCOEaHHOH

CyMMDIl?a Mc~ro~eHMeM Toro c~~aH, xoraa cor-aac oaaaaaa CyMMa He

Mo~eT pa3yMHO paCCMaTpMEaTbCH E Ka~eCTEe 3aMe~ EDmO~HeHHH~

(3) BéImeM3~oxceHmIe rrpaaana He aa rpar-aaaic r ~60H ~oroEopeHHocTH

06 MHOM, KOTopoe MoxceT 6~Tb ~ocTMrHYTo CTOpOHaMM.

Ec~ CTOpOHDI He ~orOEopM~MCb 06 HHOM, eC~M HMeeT MeCTO HeEEnO~

HeHMe 06H3aTe~bcTEa, E OTHomeHHM ROToporo CTOpOH~ ~oroEopM~MCb,

~TO ~O~XCHa 6~Tb E03Me~eHa H~H no~~eHa onpe~e~eHHaH cyMMa ~eHer,

TO Rpe~MTop E OTHomeHMM e r or-c HeE:émO~HeHH.R: 06H3aTe~bcTEa HMeeT

E03Me~eHHe H~M no~~eHMe TaKoH CYMMDI M MMeeT npaEO Ha

E03Me~eHHe ;y6~TKOE, He nOKpDIEaeMNX c6r~aCOEaHHOH CYMMOH, HO--- . --------~~-~.'"'--

~MmD npM TOM yC~OEMM, ~TO OH CMoxceT ~OKa3aTb, ~TO ero y6~TRM

3HaqMTe~bHO npeE~aroT cor~aCOEaHHyro CyMMY.

W IIpoeKT Pa60~eH r pynmr (npoe xr rrpaaana 3, A!CN.9/197,
IIpM~oxceHMe ) •

22/ IIpoeKT Paôo~ett r pyrrmr (rrpoexr rrpaaana 5, A/CN.9/197,
IIpM~oxceHHe) •
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(1) Cor~acoEaHHaH CYMMa He Mo~eT Ô~Tb YMeHbilleHa CY~OM H~H

apÔHTp~eM.

(2) O~HaKo, cor~aCOEaHHaH cYMMa Mo~eT ÔNTb YMeHbmeHa, eC~H

~oKa3aHo, qTO OHa qpe3MepHO Henponop~MOH~bHa no OTHomeHHID K

YÔNTKY, nOHeceHHOMY Kpe~TopOM, H eCJIM ccr-nacoaaaayic ayMMY

He~b3H pa3YMHO paCCMaTpKBaTb B KaqeCTBe ~OôpOCOEeCTHOH npe~

BapHTe~EHOH O~eHKM CTOpOHaMM EepOHTHoro pa3Mepa YÔNTKa, KOTO

p~ Mor ôN nOHeCTH Kpe~MTOp.

23/ IIpoeKT Pa60qeH r'pynmr (npoe xr npaEH~a6, A/cN.9!197,
IIpM~o~eHHe) •



Pe30JIro~H.lI EBponeHcKoro COBeTa, ~OÔaBJIeHHe, CTaTb.lI 1;

KO:MMEHTAPID1:, IIPOEKT KOHBEHUHM, CTaTb.lI A, nyHKT (1)

KOMMEHTAPID1:\iliCTb II:

CTaTb.lI A

IIPOEKr KOHBEHUHM M TMnOBOrO 3AKOm.

A/CN.9/218
Russian
Page 12

a) Me~~yHapo~Hbm xapaKTep KOHTpaKToB, K KOTOp~ npHMeH.lI

eTC.lI KOHBeH~H.lI;

~ CB.lI3b Me~~y AoroBapHBaromHMC.lI rocy~apcTBoM H KOHTpaKToM,

KOTOpa.lI ~3DmaeT Heoôxo~HMOCTb npHMeHeHH.lI KOHBeH~HH; H

EeHHJIroKCKa.lI KOHBeH~H.lI, npHJIO~eHHe, CTaTb.lI 1.

KOHBeH~HH 06 HCKOBOH ~aBHocTH, CTaTb.lI 2 H CTaTb.lI 3, nYHKT 1;

C) xapaKTep KOHTpaKTHbcr oroBopoK, perynHpyeMMx KOHBeH~HeH.

KOHBeH~H.lI 0 KynJIe-npo~a.:Ke, CTaTb.lI 1(1) L'I (3);

HaCTO.lIma.lI KOHBeH~H.lI npL'IMeHHeTcH TOJIbKO K Me~~YHapO~HDlM TOp
rOBD~ KOHTpaKTaM. KOHTpaKT C~HTaeTC.lI Me~~YHapo~H~, eCJIH, B MO
MeHT 3aKJ'Iro~eHH.lI KOHTpaKTa CTOpOHDI HMeroT MeCTa ocPH~HaJIbHOH perH
cTpa~HH B pa3JIH~Hbcr cTpaHax. B npoTHBOnOJIO~HOCTb ~pyrHM B03MO~

HD~ KpL'ITepHHM (HanpHMep, aKTDI, COCTaBJI.lIIDmHe npe~JIO~eHH.lI H npHH.lI
THe 3Toro npe~JIo~eHH.lI,6DmH npOH3Be~eHDI Ha TeppHTopHH pa3JIH~HbIX

r ocynapcra ) npHH.lITDIe KpHTepHH, B3.lITDIe BMeCTe C npaBHJI8...',1H B
c r a'r se B,' .lIBJI.ffiOTC.lI y~06E1:lIMH ~JI.lI npHMeHeHH.lI H 06ecne~HBaroT onpe
..u.eJIeHHOCTb npH npHMeHeHHH KOHBeH~HH.

11. 3TOT nYHKT onpe~eJI.lIeT c~epy npHMeHeHH.lI KOHBeH~HL'I, H Kaca
eTC.lI c~e~~~~ EO~HOCCE:

IIPE,II;BA.PMTE.JThHIilliî E,II;MHOO EPA3HOIP1 3AKOH



b) COrJIaCOBaHHa8 .CyMMa

rrO~Hyro xapaKTepHcTHKY 8THX orOBopOK CM. B ~OKyMeHTe

paane,n l H II.

A/CN. 9/WG. 2/WP.33, nYHKT 14.

24/
A/CN.9/161,

25/

15. PerY~HpyeMNMH orOBOpKaMH 8B~.R1OTC8 Te, KOTopDIe oô~eHSBeCTHDI

KaK orOBopKH 0 sapaHee o~eHeHHéIX YôDITKax H mTpa.cf>HéIX HeycToHKax. 24/
OC5DNHO OHH <POPMY~HpyroTC8 c~e~yro~HM ocpaa oxr rrpz HeBDmO~HeHHH

oÔ8saTe~DcTBa (B HaCT08~eM ~oKyMeHTe B ~a~DHeHmeM ynoMHHaeTc8
KaK "r~aBHoe oC58saTe~DcTBo") O~HOH HS CTOpOH, ~O~~HHKOM, ~pyra8

cTopoHa, Kpe~MTop, HMeeT npaBO Ha BOSMe~eHHe H~H no~~eHHe cor~a

COBaHHOH CyMMDI ~eHer.

13. lO~~Ha cy~ecTBoBaTD HeKoTopa8 CB8SD Me~~y KOHTpaKToM H KOH
BeH~HeH, ~aID~a8 ~OCTaTO~HéIe OCHOBaHH8 ~~8 npHMeHeHH8 noc~e~HeH.

14. Cor~acHo HacTo8~eH cTaTDe, Heoôxo~HMOH CB8SDro 8B~8eTC8 TO,
~TO K~~a8 HS CTOpOH HMeeT CBoe KOMMep~ecKoe npe~npH8THe B CTpa
He, KOTopa8 npHcoe~HHH~aCD K KOHBeH~HH. Kor~a TaKa8 CB8SD cy~e

cTByeT, KOHBeH~8 ~O~Ha npHMeH8TDC8 CY~OM lorOBapHBaID~eHC8 CTpa
HDI HesaBHcHMO OT ee npaBH~ Me~~YHapO~Horo ~aCTHoro npaBa.
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a) HeB@nO~HeHHe oÔ8saTe~DcTBa

16. B Me~~YHapo~HoH ToproB~e TaKHe oroBopKH Bcer~a CB8SDIBaroTC8
C r~aBHD~ o08saTe~DcTBoM, BDITeKaID~M HS KOHTpaKTa, H, COOTBeT
cTBeHHo, npHMeHeHHe KOHBeH~HH orpaHH~HBaeTc8 KOHTpaKTaMH. TaK
KaK cor~aCOBaHHa8 cYMMa Mo~eT npH~HTaTDc8 no paS~H~H@M npH~HHaM

HeBDmO~HeHH8 oÔ8saTe~DcTBa (HanpHMep, sa~ep~Ka, He~ocTaBKa, He
Ka~eCTBeHHa8 paOOTa), 8Ta CTaTD8 HaXO~HT KOMn~eKCHoe npHMeHeHHe,
OXBaTDIBa8 KaK oô~ee, TaK H ~aCTH~Hoe HeBDmO~HeHHe oÔ8saTe~D

CTBa. 25/

17. B npaKTHKe Me~~YHapo~HoH ToproB~H, oÔ8saTe~DcTBoM, BOS~O

~eHHé~ Ha CTopoHy,He B@nO~HHBmyro 068saTe~DCTBO (~O~~HHKa), Bcer~a

8B~8eTc8 ssmaar a CyMMDI .neaer , B ÔO~DmHHCTBe c~~aeB CTOpOHDI
~orOBapHBaroTc8 He 0 KOHKpeTHOH CYMMe, a 0 <popMy~e ~~a onpe~e~eHH8

CyMMDI, no~~e~a~eH yn~aTe ~O~HHKOM (HanpHMep, CyMMa, BDmna~HBaeMa8

sa K~~ ~eHD sa~ep~KH, H~H CyMMa, BDmna~HBaeMa8 sa K~~yro

OÔYC~OB~eHHyro, HO He ~OCTaB~eHHyro e~HHM~Y np9~YK~HH), H HaCTo8~a8

CTaTD8 HMeeT~e~Dro OXBaT TaKoro cor~ameHH8.



20. TIpaEo Ha non~eHHe, npe~YCMOTpeHHoe HaCT08~eH CTaTbeH,
Mo~eT E03HHKHYT:O E cne..rr.yro~x cn~a8X:
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n , 12.

n , i7.

~ A/CN. 9/161 , a , 4.

27/ A/CN.9/WG.2/WP.33,

28/ A/CN. 9/WG. 2/WP. 33,

ii) Me~~y CTopOHaMH cornaCOEaHO, ~TO CyMMa ~eHer, npH~HTa

ro~a8c8 OT Kpe,.Il,HTOpa ~onXHHKY ..rr.on~Ha O~T:O y..rr.ep~aHa (nony
~eHa) Kpe..rr.HTopOM E cn~ae HeEbmonHeHH8 0083aTen:oCTEa
..rr.OJDKHHKOM, HO E:omna~eHa E cn~ae Ha..rr.ne~a~ero EDmOnHeHH8
0083aTen:OCTEa.

D Me~~ CTopOHaMH cornaCOEaHO, ~TO CyMMa ~eHer, EDmna~H

EaeMa8 ..rr.OJDKHHKOM Kpe~HTopy, Mo~eT O~Tb y~ep~aHa (nony
~eHa) Kpe..rr.HTopOM E cn~ae HeE~onHeHH8 0083aTen:OCTEa
~OJDKHHKOM, HO E03Epa~eHa E cn~ae Ha~ne~a~ero E:omonHe
HH8 0083aTen:OCTEa;

18. STa CTaTD8 npHMeH8eTc8 He3aEHcHMO OT Toro, ooecne~HEaeT nH
cornaCOEaHHa8 CyMMa KOMneHca~Hro, Ebmna~HEaeMyro ~on~HHKOM 3a ~epo,

npH~HHeH~ HeEDmOnHeHHeM ero OÔ83aTenDCTEa, HnH Ebmyx-
~aeT ~on~HHKa EbmonHHT:O 0083aTen:OCTEO HnH COKpa~aeT ero OTEeT
CTEeHHOCT:O. ~ O~HaKO EO MHO~HX cn~a8X cornaCOEaHHa8 CyMMa
cn~HT KaK KOMneHca~HeH, TaK H cpe~CTEOM npHHyx~eHH8 K EbmonHeHHro
0683aTen:OCTEa. COOTEeTCTEeHHO, 3Ta CTaT:08 o:oma c~opMynHpoEaHa

C TeM,~T06'bI npe~YCMOTpeT:O orOEopKH C TaKOH ~EOHHOH ~en:oro. 27/

C) B03Me~eHHe HnH non~eHHe

19. CornacHo orOEOpKaM 0 3apaHee o~eHeHHD~ YO'bITKaX H mTpa~~

HeYCTOHKax cornaCOEaHHa8 cyMMa Mo~eT O'bITb non~eHa Kpe~HTopOM

aenocpe nc-raeaao OT ..rr.OJDKHHKa. O~HaKO E Mè1lt.UYHapO~HbIX: r.opr-oasrx
KOHTpaKTax ~aCTO npe..rr.YCMaTpHEaeTC8, ~TO CyMMa ..rr.OJDKHa O~T:O nony-<
~eHa H3 oaHKa no..rr. ooecne~eHHe COOTEeTCTEyro~ero E'éInOnHeHHS 0083a
Ten:OCTEa, OTKpbœaeMoe oaHKOM ..rr.on~HHKa E non:03Y Kpe..rr.HTopa, 28/
H npoeKT HacTo8~eH CTaT:OH npe..rr.ycMaTpHEaeT OXEaT TaKHX cn~aeE.

21. ~opMynHpoEKa HacTo8~eH CTaT:OH HCKnro~aeT onpe~eneH~e THrr.&I
oroEopoK H3 c~ep~ CEoero npHMeHeHH8. OroEopKa, cornaCHO KOTOpOH
..rr.on~HHK HMeeT npaao He E:omonHHT:O 0083aTen:OCTEO (HanpHMep, EbIHnr
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23. BMroqeHHe C~OB liB IIHChMeHHOM q,opMe ll HOCHT IIpe~EapHTe~bHDlli

xapaKTep, TaK KaK B COOTBeTCTBHH C HeKOTop~H npaEOBD~H CHCTeMaMH
OIIpe~e~eH~e MeJK~yHapO~HDIe KOHTpaKT~ RB~RroTCR ~eHCTBHTe~b~H

TO~bKO B TOM cnyq:ae, eC~H OHH HMeroTcH E • . .... J "eHHOH <popMe.

II. 9; A/CN.9/WG. 2/WP. 33,

II. 12.

II. 10; A/CN.9/WG.2/WP.33,

II. 8.

29/ A/CN.9/161 ,

30/ A/CN.9/161,

31/ A/CN.9/161,

32/ A/CN.9!161,

Ha KOHTpaKTa, yn~aTHB cor~aCOBaHHyro CYMMY) HCK~roqaeTCR. ~

TaKaR orOBopKa B OO~hmHHCTEe Ha~HOHa~h~ aaKOHOB He CqHTaeTCR
orOEopKOH 0 aapaHee o~eHeHHD~ YO~TKax H mTpa~HD~ HeYCToHKax.
Eo~ee Toro, orOEopKa 00 OrpaHHqeHHH OTEeTCTEeHHOCTH, YCTaHaE~H

EarolI\aR MaKCHM~bHyro CYMMY, ENlI~aqHEaeMyro E TOM caysae , e caa
OTEeTCTEeHHOCTh ~OKa3aHa, a He MHHHMYM 301, Hc~roqaeTCR, TaK KaK
cor~aCOEaHHaR cYMMa ~eHer He ENlI~aqHEaeTcR.

22. ITo~na~aroT ~H ~pyrHe THn~ oroBopoK no~ ~eHcTEHe HacToRlI\eH
cTaThH, MOJKeT 3aEHceTh OT <POPMY~HPOEKH oroEopKH, 0 KOTOpOH H~eT

peqb. KOHTpaKT MOJKeT npe~ycMaTpHEaTb ENlI~aTY cyM~ ~eHer B pac
CPOqKY, H MOJKeT O~Tb ~ooaE~eHa oroBopKa, qTO B c~yq:ae XOTR O~

pa30EoH npOCpOqKH n~aTeJKa, Bce OCTaEmHeCR BaHOC~ IIO~~eJKaT HeMe~

~eHHoH yn~aTe. 311 TaKaR cr oaopxa 00 aKce~epa~HH BD~O~HT aa
paMKH HaCTORlI\éH cTaTbH, TaK KaK KOHTpaKT IIpe~ycMaTpHEaeT TO~hKO

O~HO r~aEHoe oORaaTe~hcTEo. O~HaKo, eC~H IIoc~e e~HCTBeHHoro

c~yq:aR Heyn~aT~, cYMMa, ~onO~HHTe~bHaR IIO OTHomeHHro K OCTaBmHMcR
B3HOCaM, IIo~~eXHT ynnaTe, TO 3Ta oroBopKa MOJKeT IIo~na~aTb no~

~eHcTEHe HaCTORlI\eH CTaTbH. KpOMe Toro, <POPMY~HpOEKa orOEopKH MO
JKeT IIpe~ocTaE~RTb a~hTepHaTHEHDle OORaaTe~bCTEa, HanpHMep, YCTaHO
BHTb ~eHY Ha IIpo~aH~e TOEap~ B pa3Mepe 10 T~C. ~o~n.CillA, C yn~a

TOH 1 RHEapR, HO IIpe~OCTaEHTb anhTepHaTHEY yn~aT~ 1 OKTROpR E
paaMepe 15 T~C. ~o~~.CillA. 32/ EcnH 3TO HaCTORlI\ee ~bTepHaTHEHoe

00R3aTe~bcTBo, 3Ta orOBopKa He IIo~na~aeT IIO~ ~eHCTBHe HaCTORlI\eH
CTaTbH, TaK KaK 15 T~C. ~o~~.CillA He nO~~eJKaT yn~aTe B cnyq:ae He
BNlIO~HeHHR 00R3aTe~bCTBa. O~HaKO, eC~H 8Ta orOBopKa HCTO~KOB~

BaeTCR KaK Ha~OJKeHHe r~aBHoro OORaaTe~bCTBa 00 ynnaTe
10 T~C. ~o~~.CillA 1 RHEapR H 00R3aTe~bcTBa 00 yn~aTe 5 T~C.~O~~.CITL~

B cnyq:ae HeHcnO~HeHHR 3Toro oORaaTenhcTEa, TO 3Ta oroBopKa IIo~na

~aeT no~ ~eHcTEHe HaCTORlI\eH CTaTbH.
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KO:MMEHT.A.PHM, IIPOEKT THll0BOrO 3AKOHA, CTaTI:>.8: A, nYHKT (1)

Me~~YHanO~H&~ xanaKTep KOHTpaKTa, ~ np~po~a peryn~pye~x

KOHTpaKTRDcr oroBopoK

24. qTO KaCaeTC.8: 3T~X Bon~ocoB, c~e~a n~~MeHeH~.8: CTaTI:>~ A .8:Bn.8:
eTC.8: TaKoH ~e, KaK c~e~a n~~MeHeH~.8: CTaTI:>~ A rr~oeKTa KOHBeH~~~.

25. CornacHo rrYHKTY (1) (b) HaCTO.8:~eH CTaTI:>H, cY~ rocy~a~cTBa,

KOTopoe np~H~MaeT T~rroBoH aaKoH, ~OJDKeH np~MeH.8:TI:> 3TOT aaKoH,
Kor~a ero !IpaB~na Me1K.D'.YHapo~Horo qaCTHOro npaBa Tpe6;y1OT np~MeHe

HH.8: CBoero aaKOHa. TaK KaK nocne ero npRH.8:T~.8: T~rroBoH aaKOH
CTaHOB~T C.8: Ha~~OHanI:>H&IM 3aKoHoM, ne.neco ocpaaao , qT o6:DI ero np~Me

HeHHe aaB~ceno OT B:DI6opa 3aKoHonono~eH~H, peryn~p;y1O~x np~MeHeH~e

Ha~~OHanI:>HOrO aaKOHa.

KŒI1MEHT.A.PHH, CTaTI:>.8: A, nYHKT:DI (2) ~ (3)

ITygKT (2)

OCBe~OMneHHOCTI:> 0 !IonO~eHH~

26. CornacHo nYHKTY 2, ITpaB~JIa He np~MeHmoTC.8:, eCJI~ "TO 06CTO.8:
TeJI~CTBO, qTO CTOpOKéI o~~~~aJII:>HO 3aper~CTp~pOBaH& B pa3Kécr rocy
~apCT~ax ••• He B:DITeKaeT H~ ~3 ~orOBopa, H~ ~a ~eJIOBDcr OTHomeH~H

~JI~ 06MeHa ~H~opMa~~eH Me~~y CTOpOHaM~ B JIro6oe BpeM.8: ~O ~JI~ B
MOMeHT 3aKJIroqeH~.8: ~orOBopa". O~HHM ~3 IIp~MepOB 3Toro Mo~eT CJIY
~~TI:> IIOJIO~eHHe, np~ KOTOpOM CTOpOHI:>I B:DICTyIIaJI~ KaK 3aper~CTp~pO

BaHH:bIe B O~HOM ~ TOM ~e rocy~apcTBe, HO O~Ha ~3 CTOpOH ~eHCTBO

Bana B KaqeCTBe areHTa HeHa3BaHHoro ~HOCTpaHHoro IIpMH~flrrana. B
IIo~o6HOM CJIyqae IIYHKT 2 IIpe~ycMaTpMBaeT, qTO 3Ta KyIIJI.8:-IIpO~~a,

KOTOpa.8: BHemHe BDII'JI.8:~HT KaK KyIIJI.8:-IIpO~~a Me~.D'.Y CTOpOHaMfl, O~fl~~

aJII:>HO 3aperMcTp~poBaHKé~~ B O~HOM M TOM ~e rocy~apcTBe, He pery
JIMpyeTC.8: HaCTO.8:~HMfl ITpaB~JIaMM.

ITYHKT (3)

Ha~flOHanhHa.8: rrpRHa,1I'.JIeXHOCTI:> CTOpOH, rpa~~aHcK~H ~n~

TOprOBI:>m xapaKTep c~enK~

27. OTBeT Ha Borrpoc 0 TOM, IIpflMeHfl~ŒI JIfl HaCTO.8:~~e ITpaBflJIa K
KaKOMY-JIMÔO KOHTpaKTY, OIIpe.JleJI.P.:eTC.8: IIpe~~e Bcero TeM, HaXO~RTC.8:

JI~ COOTBeTCTB;y1O~e "MeCTa O~~~MaJII:>HOH per!!CTpa~MM" CTOpOH B
pa3HDIX .ILoroBap!!Baro~HXC.8: rOCY.JlapCTBax. COOTBeTCTB;y1O~ee "MeCTO

41
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oqm~aJIbHOH per:&1:CTpaIJ;:&1:M" CT OpOHIlI OIIpe.JJ.eJIeHO B c r a.r s e B Ôe3 CCliIJI

KM Ha HaIJ;MOHaJIbHyro np:&1:Ha.JJ.JIeXHOCTb, MeCTO :&1:HKOpIIopaIJ;MM MJIM MeCTO
IIpeÔ~BaHMe rJIaBHOrO ~peX.JJ.eH~~ CTOpOKéI. B 3TOM IIYHKTe YKa3aHHa~

CTaTb~ IIO.JJ.KpeIIJI~eTC~ ~CKé~ YKa3aHMeM Ha TO, ~TO HaIJ;MOHaJIbHa~

IIpHHa.JJ.JIeXHOCTb CTOpOH BO BHHMaHMe He IIpHHHMaeTC~.

28. B HeKoTop~ npaBoB~ C:&1:CTeMax 3aKOHO.JJ.aTeJIbCTBO 0 KOHTpaKTax
pa3JI:&1:~aeTC~ B 3aBHCHMOCTH OT Toro, KaKOH CTaTYC H xapaKTep IIpH
3HaeTC~ 3a CTopOHaMH HJIH KOHTpaKTOM - rpax.JJ.aHCK:&1:H HJIH ToprOBDIH.

B .JJ.PyrHx IIpaBOB~ CHCTeMax 3TO pa3rpaHM~eHHe He npOBO.JJ.HTC~.

JIJI~ Toro, ~T06~ IIOJIOxeHR~ HaCTO~~HX IIpaBHJI He TOJIKOBaJIMCb KaK
OXBaTbIBaro~e TOJIbKO KOHTpaKTbI, Hoc~~e "ToprOBbIH xapaKTep", HJIH
OTHOmeHM~ Mex.JJ.Y CTOpOHaMM, oÔJIa.JJ.aro~MH ITOprOBbIM" CTaTYCOM B CO
OTBeTCTBHH C IIpaBOM JIoroBapHBaro~eroc~ rOCY.JJ.apCTBa HJIH rOCY.JJ.apCTBa,
IIpHH~Bmero THIIOBOH 3aKOH, 3TOT IIyHKT IIpe.JJ.YCMaTpHBaeT, ~TO He
.JJ.OJIXHDI npHHRMaTbC~ BO BHHMaHMe HH r-paaaaacxae HJIR r opr oasre CTa
TYCbI CTOpOH, HH rpa~.JJ.aHCKMH HJIH ToprOBDIH xapaKTep KOHTpaKTa.

29. O.JJ.HaKo CJIe.JJ.yeT oTMeTHTb, ~TO COrJIaCHO c-ra r s e C H3 cepepllI
IIpHMeHeHM~ IIpaBHJI HCKJIIO~aroTC~ oIIpe.JJ.eJIeHHDIe BH.JJ.bI KOHTpaKToB, KaK
npaBHJIO xapaKTepH3yeMllIe B Ka~eCTBe Irpax.JJ.aHcKHx" KOHTpaKToB B
IIpaBOBbtt cHcTeMax, B KOTOpbIX IIpOBO.JJ.~TC~ pa3JIH~H~ Mex.JJ.Y rpax.JJ.aH
CK:&1:MH H ToproBb~H KOH~paKTaMH.

*' *' *' * *'
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IIPOEKT KOH:BEHI..u·rn: 11: TIDIororo 3AKOHA

IIPE,1(BAPMTE.JI:DHOE E,1(ffi100EPA3HüE IIPAB11:JIO

KOHBeHD;LrJ1: 0 KynJIe-npo.naxe, CTaTbJ1: 10.

ITyHKT (1)

30. B nYHKTe 1 .naeTC~ KpLrTepLrî1: onpe.neJIeHLrJ1: Ha.nJIelCam;ero MeCTa

O~LrD;Ha.JIbHOî1: perHcTpaD;HH: LrM J1:BJIJ1:eTCJ1: MeCTO O~HD;LraJIbHoî1: perLrCTpa

D;HH, "KoTopoe ••• LrMeeT Ha.Lr60JIee TecHyro CBJ1:3b C KOHTpaKTOM H

ero HCnOJIHeHLreM". Bérp8.1CeHLre "KoHTpaKT H ero HCnOJIHeHLre" OTHO

CHTCJ1: KO Bceî1: c.neJIKe 13 D;eJIOM, BKJIroqaJ1: ~aKTOp&, CBJ1:3aHH&e C

o~epToî1: Lr aKD;enToM, a TaKlCe LrCnOJIHeHHeM KOHTpaKTa. MecTonpe6Dœa

RHe rJIaBHOrO yqpelC.neHLrJ1: LrJIH OCHOBHoro MeCTa perLrCTpaD;HH He

HMeeT OTHOmeHLrJ1: K D;eJIJ1:M HaCTOJ1:m;eî1: CTaTbH, 380 LrCKJIroqeHHeM Tex

CJIyqaeB, Kor.na 8'1'0 yqpelC.neHHe LrJIH MeCTO perLrCTpaD;HH npHHHMaeT

yqacTHe 13 YKa3aHHoî1: c.neJIKe 13 KaqeCTBe MeCTa perLrCTpaD;HLr, "KOTO

poe ••• HMeeT HaH60JIee TeCHyro CBJ1:3b C KORTpaKTOM H ero LrCnOJIHe

HHeM" •

31. OTROCLrTeJIbRO onpe.neJIeHHJ1: MeCTa o~HD;HaJIbRoî1: perLrcTpaD;LrH, LrMe

rom;ero "Ra.Lr60JIee TecHyro CBF.3b" ,,13 nYHKTe 1 YKa3bœaeTCJ1:, x r o OHO

.nOJIjKHO ocym;eCTBJIF.TbCJ1: C yqeToM "06CTOF.TeJIbCTB, Lr3BeCT~ CTopORaM

HJIH npe.nnOJIaraBmHXCJ1: LrMLr 13 JIro60e BpeMF. .no HJIH 13 MOMeRT 3aKJIroqeHHJ1:

KOHTpaKTa". B CBF.3H C 8THM, KOr.lla 13 HaCTOF.m;eM nyHKTe rOBOpLrTCF.

06 LrCnOJIHeHHH KOHTpaKTa, peqb Lr.neT 06 HCIIOJIHeHHH, KOTopoe npe.n
IIOJIaraJIOCD CTOpOHaMH, Kor.na OHLr 3aKJIroqa.JIH KOHTpaKT. ECJIH 6& npe.n
IIOJIara.JIOCb, qTO IIpo.naBeD; 6Y.lleT HCIIOJIHnTb KOHTpaKT 13 MeCTe cBoeî1:

O~HD;HaJIbHoî1: perHcTpaD;HH 13 rocy.napcTBe A, onpe.neJIeHHe Toro, qTO

ero "MeCTO O~HD;Ha.JIbHOî1: perHCTpaD;HH" 13 ëOOTBeTCTBHH C RaCTOJ1:m;eî1:

cTaTbeî1: paCnOJIOlCeHO 13 rocy.napcTBe A, He 6y.neT H3MeHeHO ero IIOCJIe

.nyrom;HM pemeHHeM IIepeHeCTH CBoe MeCTO O~D;HaJIbHoî1:perHcTpaD;HH13

rocy.napCTBO B.

32. B qHCJIO ~aKTopos, KOT opsre MorYT 6&Tb HeH3seCTHDI O.nHOî1: H3

CTOpOH 130 SpeMJ1: 3aKJIroqeHHF. KOHTpaKTa, MOlCeT BXO.nHTb ~aKT 3aKJIro

qeHHF. KORTpaKTa IIO.n KOHTpOJIeM rJIaBHorO yqpelC.neHHF., paCIIOJIOlCeHHOro

13 .llpyroM rocy.napCTBe, HJIH HHocTpaHHoe IIPOHCXOlC.lleRHe HJIH KOHeqHOe
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Ha3Ha~eHHe TOBapOB. Kor~a ~TH ~aKTOp~ HeH3BeCT~ 06eHM CTopOHaM
H~H He npe~no~araroTcR HMH B MOMeHT 3a~ID~eHHR ~orOBopa, OHH
He npHHHMaIDTCR BO BHHMaHHe.

IIYHKT (2)

IIOCTo.F.tHHoe MecTonpe6DIBaHHe

33. BnyHKTe 2 paccMaTpHBaeTcR c~~aH, Kor~a O~Ha H3 CTOpOH
He HMeeT MeCTa O~H~~DHOH perHCTpa~HH. EO~DmHHCTBO Mex~YHapo~

HDIX KOHTpaKTOB 3aK~ID~aeTCR npe.nnpHHHMaTe~RMH, HMeIDlI(HMH npH3HaH
EDle MeCTa O~H~R~LDHOH perRCTpa~RR. O~HaKO HHor~a ~R~O, He RMe
IDI:l4ee YCTaHOBRBmerOCR "MeCTa OepRIJ;R~DHOH perRCTpa~RH", MoxeT
3aK~ID~RT:E:> ~orOBOp B ToprOBDIX ~e~.iDC. ;JJ;aHHoe no~oxeHRe npe~YCMaT

paaae r, ~TO B TaKOM cJI~àe npRHRMaeTCR BO BHRMam-re e r o nOCTORH
Hoe MeCTonpe6~BaHHe.

* * * * *
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IIPOEKT KOHJ3EHlJ;1IM M TMITororo 3AKOHA

CTaT:bR C

IIPE,ICBAPMTE.JThHbIûÎ E.1umOOE'PA3HOIlf 3AKOH

KOHEeHD;H.R: 00 HCKOEOÎ1 .n;aEHOcTH, CTaT:bR 4;

KOHEeHD;HR 0 Kyn~e-npo.n;axe, CTaT:bR 2;

PeaomoD;H.R: EEponeÎ1cKoro cOEeTa, .n;06aSJIeHHe, CTaT:bR 8.

KOMMEHTAPMM

34. HacToR~e ffpaEHJIa paCC~HTaHM Ha npHMeHeHHe TOJI:bKO E OTHome
HHH Mex.n;YHapo.n;HMX TOprOE:btt c.n;eJIOK, TaK KaK HMeHHO E 8T0Î1 06JIaCTH
HMeeTCR He06xo.n;HMOCT:b S e.n;HHo06paaH&X npaSHJIax. B HaCTO.R:~eÎ1

o ra-rs e o rpaae.aa 8Ta OrpaF..H~eHHOCT:b npHMeHeHHR.

35. STO orpaHH~eHHe CJIYXHT Ta~e .n;PyroÎ1 D;eJIH. MHorHe HaD;HO
HaJI:bHMe npaSOEEe cHCTeME HMeroT aaKOHM, KOTopEe perYJIHpyroT
oroEopKH 0 aapaHee OD;eHeHKWX y6ETKax H mTpa~Hétt HeycToÎ1Kax E
KOHKpeTHett THnax KOHTpaKTOE C D;eJI:bro orpa.n;HT:b HHTepecE 60JIee
CJIaôoÎ1 CTOpOHéI TaKHX KOHTpaKToE. TaKHe aaKOHM MorYT 6ET:b npHMe
HMME TOJI:bKO K EHYTpeHHllM KOHTpaKTaM, H E TaKOM CJI~ae He EoaHHK
HeT HHKaKoro KOH~JIHKTa C HaCTOR~MH ITpaEHJIaMll. naxe TaM, r.n;e
c~epa HX npHMeHeHHR He TaK orpaHH~eHa, OHll ~aCTO orpaHH~llEaroTC.R:

KOHTpaKT~IH Ha rrpe.ItMeTE rrOTpeÔJIeHHR (TO eCT:b c.n;eJIKH Ha TOEapE
.n;JI.R: JIH~HOrO, ceMeÎ1Horo HJIH .n;OMamHero nOJI:b30EaHHR). ITYTeM HCKJIro
~eHHR TaKHX KOHTpaKTOE Ha c~epE HaCTOR~HX ITpaEHJI, BoaMoxHOCTb
KOH~JIHKTa C TaKHMH aaKOHaMH YMeHbmaeTC.R:. EOJIee Toro, ec~ ÔE
HacTOR~e ITpaEHJIa npHH.R:JIH ~OPMY TllnOEoro aaKOHa, JIIDÔEe rrOTeHD;H
aJIbHéle KOH~JIHKTM Mex.n;y THnOB:b~ aaKOHOM H HaD;llOHaJI:bHDIMH aaKOHaMll
MOrJIll ÔM ÔMTb orrpe.n;eJIeHHO paapemeHéI C rroMO~bro aaKOHo.n;aTeJIbCTEa
rocy.n;apCTEa, rrpHHRMaro~ero TllnoEoÎ1 aaKOH, E MOMeHT TaKoro rrPHHR
TH.R:.

36. O.n;HaKo E HeKoTop1lIX CJI~aRX HMeroTC.R: OCHOSaHH.R: HCKJIro~HTb npH
MeHeHHe HaCTOR~HX ITpaBHJI. CTOpOHM E MOMeHT aaKJIro~eHHR KOHTpaKTa
.n;OJIXHéI aHaTb, no.n;na.n;aroT JIH HX npaBa H OÔRaaHHOCTH no.n; .n;eÎ1cTEHe
HaCTOR~HX ITpaBHJI HJIH rro.n; .n;eÎ1cTEHe npHMeHHMoro HaD;HOHaJIbHOrO aaKO
Ha. O.n;HaKO OOCTORTeJIbCTEa, conYTcTEyro~lle KOHTpaKTY, MorYT E HeKO
r cpsrx CJIy~aRx Ô:DITb TaKOBE, ~TO CTopOHa He HMeeT ocacaaaaa aHaTE>,
REJIReTCR JIH HacToR~HÎ1 KOHTpaKT KOHTpaKTOM Ha npe~~eTE rrOTpeÔJIeHHR,
K KOTOPOMY HaCTOR~He ITpaBHJIa He rrpHMeHRMbI. B TaKHX CJI~aRX rrpHMeH.R:
roTC.R: HaCTOR~lle ITpaBHJIa.

* * * * *

•
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ill'OEKT KOHBEHUHM M TMIIOBOrO 3.AKOHA.

ill'E.JlBAPMTEJI:OmrPi E,I(MHOO EPA3mrPi 3AROH

Pe30~ro~HS EEpOne~CKOrO COEeTa, ~OnO~HeHHe, CTaTbS 4;

KOMMEHTAPMM

37. B COOTEeTCTEHH C HacTos~e~ cTaTbe~ OTEeTCTEeHHOCTb ~O~%HHKa

aa coraacoaaaayio CYMMY 3aEHcHT OT e r o OTEeTcTEeHHOCTH aa HeE:&mo~

HeHHe r~aEHoro 06s3aTe~bcTEa. M3 HacTos~e~ CTaTbH c~e~yeT, ~TO

y~epô, npH~HHeH~ HeE:&mO~HeHHeM 06S3aTe~bCTEa ~O~%HHKOM, na~aeT

Ha Kpe~Topa, "eC~H ~O~%HHK He HeceT OTEeTCTEeHHOCTH 3a HeHcno~

HeHRe 06S3aTe~bCTEa". TaK KaK OCHOEHas ~e~b cor~aCOEaHHO~ cy1vÏmI
6DITb cpe~CTEOM cy~eôHo~ 3a~TDI E c~~ae HapymeHHS KOHTpaKTa, HH
KaKO~ CYMMDI He E:&In~a~REaeTCS, eC~H He npe~YCMOTpeHa OTEeTCTEeH
HOCTb 3a HeE:&mO~HeHHe oÔS3aTe~bCTEa. B COOTEeTCTEHH C npHMeHHMbIM
E ~aHHOM c~~ae 3aKOH0M pemaeTCS Eonpoc oô OTCYTCTEHR OTEeTCTEeH
HOCTH, HanpHMep, no TO~ npH~HHe, ~TO ~O~%HHK HaxO~HTCS no~ 3a~HTO~

YC~OEHS mopc Ma%on H~H OTCYTCTEHS EHH:&I.

38.' BEo~Has ~pa3a HacTOSmeH CTaTbH ~aeT cTopoHaM npaEo npH~TH

K cor~ameHHro 0 TOM, ~TO OTEeTCTEeHHOCTb 3a YÔDITKH, npH~RHeHH:&Ie

E pe3Y~bTaTe HeE:&InO~HeHHS r~aEHoro OÔS3aTe~bCTEa ~O~%HHKOM, HeceT
OH, ~a%e E TOM c~~ae, eC~H OH He HeceT OTBeTCTEeHHOCTH 3a TaKoe
HeB:&mO~HeHHe. TaKoe cor~ameHHe MoxeT ÔDITb onpaE~aHO OÔCTOSTe~b

CTBaMH, CBS3aHH:&IMH C KOHTpaKTOM. O~HaKO, Kor~a onpaE~aHHeM ~o~x

HHKa 3a HeE:&mO~HeHHe r~aEHoro OÔS3aTe~bCTEa C~~HT TO, ~TO KOHT
paKT SE~seTCS He~e~CTEHTe~bH:&~, 8TO cor~ameHHe MoxeT He HMeTb
CH~I, TaK KaK orOBopKa 0 3apaHee o~eHeHH:&IX yôDITKax H mTpa~H:&Ix

HeYCTOHKax SE~seTCS TaRXe He~eHCTEHTe~bHOH, TaK KaK OHa 8E~seTCS

COCTaEHO~ ~acTbro ~aHHoro KOHTpaKTa.

* * * * *
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TIPE,ICBA:PHTFJIbHIilll E,llHHOOEPASmrt1 SAKOH

EeHH~roKcKa~ KOHEeH~H~, npH~oxeHHe, CTaTD~ 2, nYHKT 1.

Pe30~~H~ EEponeRcKoro COEeTa, ~o6aE~eHHe, CTaTDH 2 H 3;

39. HacTO~m;a~ CTaTD~ perY~HpyeT E3aHMOCE~3D ~EYX nOTeH~Ha~Dmrx

npaE Kpe~HTopa - EDmO~HeHEe r~aBHoro 06~3aTe~DCTEa H no~yqeHHe

cor~acoEaHHoR cyM~. 33/ ITpH conOCTaE~eHEH 3THX ~EYX npaE CTaHO
EHTC~ oxeaaaao , 'qTO npHH~T!t:te np!t:tH~Hna, xor .na rrpz ~ro6:&IX OÔCTO~

Te~D·CTEax Kpe~Top MoxeT no~yqHTD cor-naco aaaayïc CyMMY, xoae r E
HeKoTopDIX c~yqa~x np!t:tEecTH K 3aHHxeHHoR KOMneHca~H. O~HaKO

np!t:tH~T!t:te np!t:tH~!t:tna, Kor~a np!t:t ~ro6DIX OôCTO~Te~DCTEax Kpe~HTop MoxeT
no~yqHTD cor~acoEaHHyIO CyMMY, a TaKXe MoxeT ~oô!t:tEaTDc~ EDmO~HeH!t:t~

r~aEHoro oÔ~3aTe~DcTEa, MoxeT E HeKoTopDIX c~yqa~x np!t:tEecT!t:t K
HeonpaE~aHHO 3aENmeHHOR KOMneHca~!t:t. CooTEeTcTEeHHo, nYHKT~(1) !t:t
(2) HacTO~m;eR CTaTDH paccMaTp!t:tEaroT OT~e~DHO oôa 3TH c~yqa~,

ECTpe'qarom;Hec~ E npaKT!t:tKe, !t:t E H!t:tX ~e~aeTC~ nO~TKa nO~EeCT!t:t !t:tTor!t:t
E COOTEeTCTEHH C Mex~yHapo~HoR ToprOEOH npaKT!t:tKOH !t:t C yqeToM !t:tH
TepeCOE oôe!t:tx CTOpOH.

40. Pa3Mep cornacoEaHHoH cyM~, KOTopa~ no~~eX!t:tT ynnaTe B cnyqae
3a~epxKH !t:tcnO~HeHH~ (nYHxT (1» OÔD~HO TaKXe onpe~e~~eTc~ CTOpO
HaM!t:t E ~en~ KOMneHca~H!t:t Kpe~HTopa 3a ym;ep6, KOTo~R B03MOXHO
ôy~eT np!t:t'q!t:tHeH eMY B nep!t:to~ 3a~epxK!t:t !t:tcnonHeH!t:t~ ~O Tex nop, nOKa
OÔ~3aTenDCTBO ôy~eT BDmOnHeHO, a He B ~e~~x KOMneHca~!t:t ero ym;ep6a
B c~yqae HeBDmonHeHH~ oÔ~3aTe~DCTEa. COOTBeTCTBeHHO, Kpe~MTOp

~o~xeH !t:tMeTD npaEO ~o6!t:tBaTDC~ EDmO~HeHH~ rnaEHoro OÔ~3aTenDCTEa,

a TaKXe npaBO Ha no~yqeH!t:te cor~acoEaHHoR cyM~. 34/ ITo~ozeHHe

6y~eT TeM xe caMDm, ~axe ec~!t:t 3a~epxKa npo!t:tcxo~RT B Te'qeHRe Taxoro
~~!t:tTe~DHoro nepMo~a, 'qTO 3TO ~aeT OCHOBaHHe nonaraTD, 'qTO ~onx-

H!t:tK He EDmOJ1:HHT cs ce r-o oÔ~3aTenDcTBa. 35/ B TaKOM cnyxae , ecnR
EDmO~HeHHe ~onxHHKOM c.scer-o OÔ~3aTe~DcTBa He ocyme c-ranae r ca E
np!t:tHY~HTenbHOM rropanxe C nOMom;bro npaEoEoR C!t:tCTeMDI, Kpe~MTOp no cy~y
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no~yqaeT BosMe~eHHe ~epôa CBepx cor~aCOBaHHOH CyMMbI C ~e~~ro

KOMneHca~MM sa HeB~O~HeHMe oô~saTe~~CTBa. B K~~OM KOHKpeTHOM
c~yqae Bonpoc 0 TOM, npOMsom~a ~M sa~ep~Ka, ôy~eT pemaT~C~ Ha
OCHOBe npMMeHHMoro Ha~MOHa~~Horo saKOHa.

41. ITyHKT (2) OXBaT~BaeT Bce c~~aM, MHéIe" ~eM Te, Kor~a cor~a

COBaHHa~ CyMMa YnJIa~MBaeTC~ no npM~MHe Sa~epjKKM. ~ B c~~a~,

npe~YCMOTpeHHécr HaCTO~~M nYHKTOM, cor~aCOBaHHa~ CyMMa OÔDNHO
HC~MCg~eTC~ TaKMM oôpasOM, ~TOÔ~ nO~HocT~ro KOMneHCHpOBaT~ pacxo~

Kpe~MTopa sa HeB~o~HeHHe 06~saTe~~CTBa. B 3TMX c~yqa~x no~~e

HMe cor~aCOBaHHOH C~ ôy~eT ~eHe~HOH saMeHOH HcnO~HeHH~ ~O~~

HMKOM rgaBHOrO oô~saTe~~CTBa. COOTBeTCTBeHHO, Kpe~MTOp He ~o~~eH

MMeTE rrpaaa TpeOOBaT~ KaK BDmO~HeHH~ r~aBHOI'O oo~saTe~~CTBa, . TaK
H no~~eHM~ cor~aCOBaHHOH CyMMbI. C ~PyroH CTOpO~, HS 3Toro
c~e~yeT Ta~e, ~TO B Tex c~~a~, Kor~a cor~aCOBaHHa~ CyMMa He
Mo~eT pasyMHO paCCMaTpHBaT~C~.KaK SaMeHa B~O~HeHM~ oô~saTe~~CTBa,

ynOM~HYTOH B~e npM~H~ ~~~ OTKaaa Kpe~HTOpy B Hcno~~sOBaHMM OOOHX
cpe~CTB B03Me~eHH~ y~epoa He cy~ecTByeT.

42. ITYHKT (3) ~aeT CTOpOHaM npaBo Bap~MpoBaT~ npHH~M~, co~ep

~a~Mec~ B nyHKTax (1) H (2) (HanpMMep, Bap~HpoBaT~ npMH~Hn, HS~O

xeHHéu1 B nYHKTe (2), npe~ycMaTpMBa~, ~TO Kpe~MTop npM ~roÔDcr

OocTo~Te~~cTBax HMeeT npaBo TpeooBaT~ KaK B~O~HeHH~ r~aBHoro

oé~saTe~~cTBa, TaK H no~~eHM~ cor~acoBaHHoH CyM~).

BSaHMOCB~S~ co CTaT~~H F H G

43. C~e~yeT TaKXe oTMeTHT~, ~TO Ha npaBa CTOpOH cor~aCHO HaCTO
~~eH CTaT~e, B saBHCMMOCTM OT OéCTO~Te~~CTBa ~e~a, MorYT nOB~H~Tb

IIoc~e~yEO~e CTaT~H F H G. Barrpanep , B c~yqae, n oananaionex
no~ ~eHCTBHe IIYHKTa (1) HacTo~~eH cTaT~H, Kor~a y~epé, npH~MHeH

HDm 3a~epJKKOH UCnO~HeHI1:~ 3Ha~MTe~~HO npe ssnnae r oor-xacoaaaayio
CyMMY, Kpe~Top HMeeT IIpaBo, cor~aCHO CTaT~e F, no~yqHT~ B03Me
~eHHe yé~TKoB B pa3Mepe c~ ~epéa, He nOKp~TOH cor~aCOBaHHOH

CyMMOH. npyroil npMMep ~ Kcr~a Kpe~MTOp pemaeT IIO~yqHT~ cor~a

COBaHHyEO CYMMY cor~aCHO nyHKTY (2) HacTo~~eH cTaT~M, 3Ta cyMMa
MoxeT é~T~ yMeH~meHa npHMeHeHMeM nYHKTa (2) CTaT~M G·

* * * * *

IIn. 33-39.
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qaCTb I,paa ne.n V, B;37/ A/CN. 9/161,
pas.ae,a D.

38/ A/CN.9/161 , n , 4.

~ OrpaHH~HBaro~a~ oroBopKa, KOTopa~ He ~HKcHpyeT cor~aco

BaHHyro CYMMY, a TO~bKO npe~YCMaTpHBaeT ~eHe~HD~ ~HMMT OTBeTCTBeH
HOCTH, B:oL"{O~HT aa paMKH GTHX no~o~eHMiL CM. r axxe BErme n . 21.

KOMMEHTAPHH

IIPEJlBAPHTEJISHW1 EJlHHOOEPASHIill1 SAROH
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IIPOEKT KOHBEHUHH QI THIIOBOrO SAKOHA

PesO~~H~ EBponeHCKoro COBeTa, ~OnO~HeHMe, CTaTb~ 5;

45. BBo~Ha~ ~aCTb HacTo~~eH CTaTbH ~aeT CTOpOHW4 npaBo BapbH
pOBaTb npHH~HrroI, co~ep~a~ec~ B HeH. C~e~oBaTe~bHo, eC~H no
~e~aHHlO CTOpOH cor~aCOBaHHa~ cyMMa ~O.JI:a{Ha ~B~~TbC~ a6co~roTHDIM

npe~e~oM OTBeTCTBeHHOCTH ~O.JI:a{HHKa, OHH MorYT GTO npe~ycMoTpeTb. 39/

44. 3TO nO~OjKeHMe perY~HpyeT BSaHMOCB~3b ~BYX nOTeH~H~bH&IX

npaB Kpe~HTopa - no~~eHHe B03Me~eHM~ y6NTKoB sa HeBbmO~HeaHe

r.naaaono 06~3aTe~bCTBa H no~yqeHHe' e or-nacoaaaaoâ CYMMN. 37/
~BYM~ npeHMy~eCTBaMH cor~ameHH~ 0 cyMMe, BNn~a~HBaeMoH sa He
BbmO~HeHHe oô~saTe~bcTBa, ~B~RIDTC~ Hs6e~aHMe pacxo~oB H HeYBe
peHHocTH, CB~3aHHOH C no~yqeHHeM BOSMe~eHM~ sa npH~HHeHEIlIH ~epô,

H YCTaHoB~eHHe npe~e~oB OTBeTCTBeHHOCTH ~O.JI:a{HHKa. 38/ 3TH npeH
M~eCTBa CT~H ÔDI MaKCHM~bHDI, eC~H ÔDI Kpe~TOp ÔDm orpaHH~eH

no~yqeHHeM cor~aCOBaHHOH CYMMDI. O~HaKO TaKoe orpaHH~eHHe ôy~eT

cos~aBaTb TPY~HOCTH ~~~ Kpe~HTopa B c~yqae, eC~H ~aKTH~eCKa~ CyM
Ma y6NTKOB npeBNCHT cor~aCOBaHHyro CYMMY. IIpHH~Toe nO~OjKeHMe ~B

~~eTC~ KOMnpOMHCCOM MejK~y GTHMH KOHKy:pHpr~~MH cooôp~eHH~H,

npe~YCMaTpHBa~, ~TO Kpe~HTOp orpaHH~eH no~yqeHMeM cor~aCOBaHHOH

CYMMDI, sa HC~qeHHeM Toroc~yqa~, Kor~a ero YÔMTKH sHa~HTe~bHO

ITpeBbmaroT GTY CyMMY. COOTBeTCTBeHHO, Kor~a Kpe~HTOp Tpe6yeT
cor~aCOBaHHYro CyMMY cor~aCHO CTaTbe E, erG npaBa MorYT ÔNTb
~onO~HeHDI npaBOM no~yqeHH~ B03Me~eHM~ sa YÔNTKH, cor~aCHO Ha
CTo~~eH CTaTbe.
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IIPOEKT KOHBEHIUfur ur TIDIOBOrO 3AKOHA.

IIPE,IJ;BAPHTEJIbHhI11 E,JlIDiOO EPA3HbIVî 3.AKOH

Pe30~~R~ EBponeHCKoro COBeTa, ~dnO~HeHRe, CTaTb~ 7;

EeHR~KCKa~ KOHBeH~~, npR~OZeHRe, CTaTb~ 4.

KOMMEHTAPurH

46. B nYHKTe (1) HacTo~~eH CTaTbR YKa3~BaeTc~, ~TO cor~aCOBaH

Ha~ CyMMa He MozeT 6~Tb COKpa~eHa. 3TOT npRH~n B~3~aeTC~ He
06XO~RMOCTbro C03~aTb ~yBCTBO YBepeHHOCTR npR Mez~yHapo~~ TOp
r OB:&IX c.nenxax ,

47. O~HaKo B nyHKTe (2) npR3HaeTc~, ~TO B OqeHb pe~KRx HC~ro~R

Te~bHDtt c~~a~ MozeT 6~Tb onpaB~aHO COKpa~eHRe cor~aCOBaHHOH

CyM~. Bo-nepB:&IX, cor~aCOBaHHa~ CyMMa ~O~Ha 3Ha~RJe~bHO npeB~

maTb y~ep6, npRqHHeH~ Kpe~Topy. ITpH TaKRX 06CTOHTe~bCTBax,

B03Me~eHRe cor~aCOBaHHOH CyMMDI HecnpaBe~~HBO 060raTH~O 6~ Kpe~H

Topa R HecnpaBe~~HBO HaKa3a~o 6:&I ~O~ZHRKa. BO-BTOP:&IX, cornaco
BaHHa~ CyMMa ~O~Ha 6~Tb TaKOBOH, ~To6~ OHa He Morna pa3yMHO
paCCMaTpHÈaTbC~ KaK ~06pOCOBeCTHa~ npe~BapHTenbHa~ o~eHKa CTOpO
HaMH nOTeH~a~bHoro y~ep6a Kpe~RTopa. 3TO orpaHR~eHRe onpaB~

BaeTC~ MHeHHeM, ~TO cornameHR~, HarrpaBneHHDIe TonbKO nHmb Ha KOM
neHca~Hro ~ep6a, npRqHHeHHOro HeBDInOnHeHHeM 06~3aTe~bCTBa, ~o~z

HDI nOO~~TbC~.

48. TaK KaK ~e~b HacTo~~eH CTaTbR - ~aTb B03MO~HOCTb cY~Y H~R

ap6RTpazHoMY CY~YR3MeH~Tb cornameHHe CTOpOH, HaCTo~~a~ CTaTb~

KaK TaKOBa~ He MozeT H3MeH~TbC~ CTOpOHaMH.

'* * * '* '*


