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T. VMANDATE AND COMPOSITION OF THE AD HOC WORKING GROUP OF.EXPERTS

A, Present mandate of the Ad Hoc Working Group of Bxperts

1, The Ad Hoc Working Group of Bxperts, which was established in- 1967 under
resolution 2 zXXIII) of the Commission on Human Rights to invesbtigaté charges of
torture and ill-treatment of prisoners in Scuth Africa, was also instructed by the
Economic and Social Council, in resolution 1216 (XLII) of 1 June 1967, to investigate
allegations regarding infringements of trade-union rights in South Africa. This
mandate hag been regularly renewed and broadened by several successive Council
resolutions authorizing the Group to continue to follow each year the question of
infringements of trade-union rights in South Africa.

2. At its thirty-seventh session, the Commission on Humen Rights, in its
resolution 5 (XXXVII) of 2% February 1981, as approved by the Economic and Social
Council in decigion 1981/137, decided to renew the mandate of the Ad Hoc Working
Group of Experts, " '

b In its resolution 1981/41 of 8 May 1981, the Economic and Social Council
requested the Ad Hoc Working Group of Experts to continue to study the question of
infringements of trade-union rights in South Africa and to report thereon to the
Commission on Human Rights and the Council in 1982, In this connection, the
Council's attention is drawn to the interim report likewise submitted by the Group
to the Commission at its thirty-eighth session (E/ON.4/1485) pursuant to Commission
regolution 5 (XXXVII), which deals with violations of trade-union rights in the
Republic of South Africa.

4y In addition, by decision 1981/155 of 8 May 1981, the Economic and Social
Council transmitted to the Ad Hoc Working Group of Experts of the Commission on
Human Rights allegations regarding infringements of trade-union rights in

South Africa emanating from the International Confederation of Free Trade Unions
(ICFTU), and requested it to consider them and report thereon to the Commission
and to the Council in 1982. 7The communication containing these allegations is
reproduced in document E/1981/28.

5. It is in order to give effect to the aforementioned decision that the Ad Hoc
Working Group of Experts has prepared the present report in accordance with the
procedure it has followed gince 19673_l/ for submission to the Commigsion at

ite thirty-eighth segsion in 1982, and to the Council at its first regular session
in 1982. :

B. Compogition of the Ad Hoc Working Group of Experts

6. At ite 1611th meeting on 23 February 1981, the Commission on Human Rights
decided, in resolution 5 (¥XXXVII), that the Ad Hoc Working Group of Experts should
be composed of the following mewbers, acting in a personal capacity:

Mr., Kéba M'Baye (Senegal), Chairman/ﬁapporteur; Mr. Branimir Jankovié (Yugoslavia)s
Mr., Annan Arkin Cato (Ghana); Mr. Humberto Diaz-Casaneuva (Chile);

Mr. Molka Govinda Reddy (India) and Mr. Felix Ermacora (Austria).

_;/ See paragraphs 11 and 12 below.
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II, COMMUNICATION CONTAINING ALLEGATICNS OF INFRINGEMENTS OF TRADE~UNION RIGHTS
I¥ THE REPUBLIC OF SOUTH AFRICA

7. On 29 July 1980, ICFTU addréssed a commuhication te the Secretary-General of
the United Nations concerning gllegations of infringements cf trade-union rights
. in the Republic of Scuth Africa. This communication, which is contained in

- document E/l981/28, ig worded as follows:

"In accordance with the procedure outlined in Economic and Social
Council resolutions 277 (X) and 474 A (XV), we hereby submit a formal
communication concerning infringements of trade-union rights by the
Govermment of the Republic of South Africa. The communication giving
details and background information ig attached. & copy has also been
sent to the ILO Director-General for information.

. In view of the gravity of the situation, we ghould appreciate it if
you could give your urgent consideration to this communication in order to
obtain:

(a) The immediate release of detained trade unionists in South Africas;
(b) An end to police and State interference in industrial disputes;

(o} Lifting of the fund-raising ban imposed on the Federation of
South African Trade Unions;

(d) The recognition of the black independent trade union movement's
right to full freedom of association and to unimpeded collective bargaining.

(Signed) ™ 0. KERSTEN

General Secretary!

Tn additicn, document E/1981/28 ceutains information concerning: (i) the
case of the arrest of members of the Western Province General Workers' Union;
ii) the case of the arrest of members of the Writers' Association of South Africa;
iii) the prohibition of fund-raising by black trade unions; and (iv) police and
State interference in industrial disputes. '

9. For the purposes of congideraticn of thig communication, the list of persons
arrested is reproduced in anmnex 1 to this report.

10, 8Since the allegations relate to a State Member of the United Nations which is
not a member of ILO, the Secretary-General, in & note dated 29 October 1980, sought
the consent of the Govermment concerned to having the allegations referred to the
Fact-Finding and Conciliation Comaission on Freedom of Agsociation of ILO, as
provided for in Economic and So¢ial Council resolution 277 (X). The
Secretary=General requested the Government of the Republic of South ifrica to
transmit its reply to him by 29 Decewmber 1980. As of 10 February 1981, no reply
had been Teceived from that Government., 2/

2/ The Republic of South Africe withdrew from ILO on 11 March 1966.
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11, Tt willbe recalled  that, i its Fesclution 277 (X) of 17 February 1950, the
Economic and Social Council stipulated the procedure to be followed in the matter
of allegations regarding infringements of trade-union rights made against the
Government of a State Member of the United Nationg which is not a member of ILO,

12. Pursuant to the provisions of the aforementioned Council resolution 277 (X),
which stipulates that allegations made against a Member of the United Nations
which is not a member of ILO must be referred in the first instance to the Council,
and in the absgence of the congent of the Govemnment of South Africa, the Council
at its first regular session in 1981, having studied the aforementioned
allegations, adopted on 8 May 1981 decision 1981/155, by which it transmitted

to the Ad Hoc Working Group of Bxperts of the Commission on Human Rights, for
congideration, the aforementioned commumication concerning infringements of trade-
wnion rights in South Africa, as contained in decument E/l981/28, with the

request that the Group should report thereon to the Commission and to the

Council in 1982,

III. INTERNATIONAT STANDARDS AND SOUTH AFRICAN LEGISIATION

13, For the purpose of examining appropriately the communication referred to it,
the Ad Hoc VWorking Group of Experts took into consideration the relevant
international standards concerning trade-union rights and studied the applicable

South African legislation.

A, International standards concerning trade-union rightg

14. The interational standards concerning trade-union rights, as contained in
a number of instruments egstablished under the aguspices of the United Nations and
ILO, are set forth belows

(a) The Charter of the United Nations

The Ad Hoc Working Group cof Experts devoted particular consideration to
Article 1, paragraph 3, which states that one of the purposes of the Organization
ig 4o encourage respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language or religion; Article 55, wvhich
states that the United Nationg shall promote universal respect for, and
observance of, human rights and fundamental freedoms for all without distinction
as to race, sex, language or religion; and iArticle 56, in which all Members pledge
themselves to take Jjoint and separate action in co-operation with the Organization
for the achievement of the purposes set forth in Axfticle 55;

(b) The Universal Declaration of Human Rights

- The Ad Hoc Working Group of Experts devoted attention to articles 1, 2 and 7
prohibiting discrimination with regard to the extrcise of humen rights and, in
particular, equality before the law; article 13, concerning freedom of novenent
and residence within a State; article 20, conceming freedom of peaceful assembly
and assgoclation; article 23, conceming the right to work, to free choice of
employment and to favourable conditions of work, and the right tc form and join
trade unionsg; and articleg 24 and 30;
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(¢) The International Covenant on Economic, Social and Cultural Rights (1966)

The Ad Hoc Working Group of Experts paid particular attention to article 8,
which guarantees, subject to.certain conditions:

(l) The right of everyone to form trade unions and join the trade union of
his choice;

(2) The right of trade unions to establish national federations or
confederations and the right of the latter to fomm or join international
trade-union organizations;

(3) The right of trede unions to function freely; and

(4) The right %o gtrike, provided that it ig exercised in conformity with
the laws of the particular countyys

(d) The International Covenant on Civil and Political Rights (1966)

Article 22, which was mentioned asg being particularly relevant, guarantees,
subject to certain conditions, "the right [of everyone] to freedom of association
with others, including the right to form and join trade unions for the protection
of hig interests'y

(¢) The Philadelphis Declaration concerning thb Adms and Purposeu of the
Tnternational Labour Organisabion- )

The Ad Hoc Working Group of Dxperts gave its attention to the fundamental
principles to the effect that freedom of expression and of agsociation are essential
to sustained progress. It also took into account the provisions of article IT (a)
affirming that all human beingg, without digcrimination, have the right to pursue
their material well-being and their gpiritusl develepment "in conditions of freedom
and dignity, economic security and equal opportunity;

(f) ILO Convention No. 87 concerning Freedom of iAgsociation and Protection
of the Right to Organize (1948 )

The Ad Hee VWorking Group of mvpe"ts took particular account of the provisions
of article 3, which states that workers' and employers' organizations shall have
the right to draw up their constitutions and rules, to elect their representatives
in full freedon, to orgenize their administration and activities, and to formulate
their programmes. The public authoritiecs shall refrain from any interference which
would regtrict their right or impede the lawiul exercise thereofls

(g) ILO Convention No. 98 concerning the Application of the Principles of

the Right to Organize and to Bargain Collectively (1949 ), and mote

egpecially the proviesions of articleg 1-4 4o the effect that workers shall enjoy
adequate protection against acts of discrimination and benefit from the  introduction
of measures concerning the right to crganize and to bargain ccllectivelys;

(h) The Declaration adovted by the Intemational Labour Conference on
8 July 1964 concerning the Policy of Apartheid of the Republic of
South Africas




(1) The Internetional Convertion on the Elimingtion of 411 Formg of
Recigl Digcrimination ZL96})

The Ad Hoc Workix oty nax le
provisions of ar icLe% 2 enl J, vhich ccndomn any nrectice of racial discrimination
against persons, groups T i Lal
segregation and apartheid; =nd
everyone within the jurisdicti

and remedies through neiiocrnal tribun

It alge took into conglderation article 5, which
right to form and jein trade vnions;

/3) The Intematicnai Conven
Crime of LbartLoid (791515

( ) The Standard Minimun Rules for the Treatwment of Prisoncrs (1257),

which prohibit torture and other forms of cruel, inhuman or degrading punishment
or treatment,

[

15. The Ad Hoc Working Group of IZxperts alsc bere in mind Eco
Council resolution 2076 (LXII) extending the application of these
arrested or imprisoned without charge

16. It likewise took into Consideratl 50 tge orovigiong of the Declaration on the
Protection of 411 Persons from Being Subjected to Torxture and Other Cruel, Inhuman
or Degrading Treatment cr Punishment, as ad ptof by the General tssembly in ite
resolution 3452 (ka) of 9 December 1975 on the reccommendation of the Fifth

~
United Nations Congress on the Prevention of Crim@ and the Treatment of Offendors.

17. lastly, without prejudice to other relevant proviglons, the id Hoc Working
Group of Experts pald special attention td the varioug rogsolutions adopted within

the framework of the United Nad . in particular by the General Lssembly, and
of other governmental organizations.
18, South Africa congiders 1ra it iz not bound by scome of the instruments

referred to above, however thes: instrumenteg mentioned here.as general principles
are binding on all States in gepﬂra;, and In particular on South Africe, which ig,
nowever, promulgating laws that viclate these principles.

-+

B. Analysis of the legiglabtion and prechice in effect in South Africag concerning
trade-union rights and I ;

19, With the exception of the bill amending the Inuu trisl Conciliation Act

of 1956, published in March 1981 ¢ subnitted to I jLaLe“u for adoption, the
principal laws relating to {trade-union rights in S u%h frics taken into ’

congideration by the Ad Hoc Working Group of Experts are those egpplied in the
case of -the personsg mertioned ir the commmnications trought to its attention.

Tn addition to the Industrial Conciliation .ot of 1956 and & summary of the bill
subnitted to Parliament, which secmse tc indicate that a number of provisions

will be introduced to stiffen control of the irade unions, the Ad Hoc Working
Croup of Bxperts took inte account the Gensral Taw hnendment ot (No. 62 of 1966),
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in particular article 22 of the Internal Security hct of 1950, as amended by
the Intermal Security Amendment Act (Wo. 79 of 1978), erticle 29 of the

Pund-Raising Act, the Riotous Assemblies ict (Wo, 17 of 1956), as amended by
the Riotous Asscmblies fimendment Aot (K:. 20 of 1974), ané the Terrorism Act

(No. 83 of 1967).

1.  Industrial Conciliation dct (1956)

20. Under the Industrial Conciliafion ict of 1956, ifrican tradc unions have
no legal personality and cannct be represented in conciliation oxr collactive
bargaining machinery mder the Act. The ict provides for the registration only

-

of vniong of "white" and "coloured" persons, and of '"mixed'" unions consisting

of both "whiteg" and "colourwed versong'”. The sane Act coniaing several provigions
designed -to discourage the formalion and funotlou; 1z of "mixed" trade unions,

i.e. trade unionsg with a membership including both "white" and "coloured”
salaried employees and wage-earners. No legal provision recognizes the

existence of ifrican trade unionms, Afryican salaried employecs and wage-earners
have to operate without any of the ad ﬂhta rog conferred by registration under

the Industrial Conciliation ict., Members of registered trade unions are
protected againgt victimization or discrimination on account of thelr trade-union
nembership. Membors of African trade unions, however, have no legal protection
againgt victimization for membership of such ﬂLbanlgatlons. The provisions of
thig fct are strengthened by the cxistence of a nuwmber of statutes and regulations
which can be used to harass trade unionists, particularly the mombers of African
unions which do net enjoy the venefits conferred by regisiration, and thereby
regtrict African trade-union activities. These laws used againgt trade unionigts
include the General Law imendment fct, Wo. 62 of 1966, the Intemal Security Act
of 1950, as amended by Aot NWo. 79 of 1976, the Fund-Raising dct of 1973, the
Riotous Agsemblies fLet, Ho. 17 of 1956, and the Terrorisn ict, No. 83 of 1967,

It is important to notﬁ t1at all these laws have beon used at some time or other
to impede the activitics of African ftrade-union organizations.

e

21, 4 ill based on the recommendations Ol'uhC Wichahn Ccoumission amending the
Industrial Conciliation Act indicates that geversl new provisiong will be
introduced in order to strengthen State control over the activities of trade
uniong, while giving the impression that legislation is being relaxed.

22, In its previous reports (E/CN.4/1365, paragraphs 185~ 19; and B/CN, 4/1429,
paragraphs 50~53) the 4d Hoc Working Group of Experts gave details of the most
important recommendations contained in the first part of thb Wichahn Commissicon's
report, and described the repercusgsions of this bill on industrial conciliation,.
which for the first time recognized the right of black workers to join trade
unions. The Ad Hoc Working Group of Experts has received gimilar information
from other sources. 5/

-

5/ Tntemational Lebour Office, Geneva, 1981, Seventesnith special report of
the Director-General on the application of the Declarabtion concemming the Policy
of Apartheid of the Republic of South Africa, pp.64-74; document submitted to the
International Conference on Sanctions against South Africa, Paris, 20-27 May 1981:
"Develcpments in South Africe since the uprising of 1976" A/CONF 107/3) Pp. 350333
John Gaetcewn (Secretary-General of the Soubh African Congress of Trade Unions
"Life and labour in transnetional enterprises in South Africa', Centre Lgainst
Apartheid, Wotes and documents, 25/@09 December 1980,
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2. General Law Amendment Act (Wo. 62 of 1966)

23, Thes Ceneral Law Anen
any persons suspected of
Under article 22 of this

N

without warrant Tor 14 dg

fer detaining

for interrogation.
detain a suspect
Supreme Court

r
)

X

—

Commigsioner of Police.
is not rejected. In ite
furnished information Iindi

the application
of Bxperts

r had alzso veen used to suthorize

the detention of persons in Namibia, where > G0-day 18 0~day laws were not
applicable. '
. oA - N ——_— . -
3. Internal Security Act (1030), a8 amendsld by the Internal Security
Amendment Act (No, 79 of 1976)

(G2

24, Act No. 79 of 197¢ (Internal Security Amendment Act, 1976) amends Act No. 44
of 1950 (Suppression of Communisn Act, 12950); the +itle of this Act, inter alia,
has been amended: 1t is now called the Internal Security Act, 1950, and is so
described in the present reportolé/ Under the provisions of this Act, the Minister
of Justice is empowered to crder the detention of any person for an indefinite
period, without reference to the courts. An importent inge¥¥ion in The Act
concerms the increase in the number of circumstances autherizing unchallengable
ministerial action, so as to include under the broad definition of "communism' .
activitieg "which endanger or ave calculated to endanger the security of the State
or the maintenance of public oxder'. African workergs have no legal protection
against retaliatory measures taken on account of their trade-union membership
because their trade unions, not being registered,; have no legal personality,

2l

the prohibition of attendance at gatherings and the prohibiticn of perscng Lrom
being within or leaving defined areas - in fact, banning - where, in the HMinisterts
opinion, such persons endanger the security of the State. I¥ will be noted that
the scope of the Act as amended ig morve extensive than that of the Act of 1950
since it no longer applies cnly te j oh, in the Minigter's opinion, the
personsg concerned are deeumed to be _ svement of any of the
objects of communism". There is also provision indelinite continuation

of the imprisonment of anyone already in custedy when the Minlgter of Justice is
satisgfied that such person ig engaging in activities which are calculated to
endanger the security of the State or the waintenance of public order. This
provigsion is in force for 12 months at a time but may be renewed. A clause similar
to that in the Criminal Procedure Amendment Act of 19659_2/ enabling persong to be
detained as witnesgses for periods of 180 days at a time, was alsco inserted in the
Let.  Finally, the Internal Security fict removes any limit on the fines and prison
sentences which courts may impose under the Riotous Asgemblies Act.

%

25. The new Intemal Security Act provides for the prohibition cf publications,
jekiel ¢

4., Riotous Assemblies Act (No. L7 of 1956), as smended by the Riotous
hsgemblieg Act (o, 30 of 1974)

26, The Ad Hoc VWorking Group of Experts has alveady analysed this Act in its
previous reports in connection with its consideration of other communications

4/ Government Gezette, 16 June 1976.

g

Q/ This Act was analysed in the 1972 revort of the Special Committee against

hpartheid (A/B770).
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conceming infringements of trade-union rights in South Afrioa,_§/ It should
be noted in particular that under section 2, subsections (3) and (4), of the
1956 Act, "the Minister of Justice may, if he deems it necegsary or expedient
for the maintenance of public peace, prcaibit any public gothering or a
gpecified gathering during any period or during a specified period".

27. BSection 2 (l) of ket No. 30 of 1974 amending the provisions of the Riotous
Asgemblies Act of 1956 strengbthens the powers of the magistrates. Whenever a
magistrate hasg reason to believe that public peace would be seriously endangered,
he may prohibit for a period not exceeding 45 hours any gethering at a particular
place or in a particular area or everywhere in his district, and his decision need
not be referred to the Minister of Justice as it had to be before the Act was
amended, ‘In addition, under the new provigions of Act No. 30 of 1974, section 2,
gubsection (6), mere attendance at a prohibited gathering is an offence punishable
by a fine of R 100 cr imprisonment for a period not exceeding six months. This
provision is no longer applicable since, as indicated above, the Tnternal Security
Act abolishes any limit on the fines and prison sentences imposed under the
Riotous Assemblies Act.

5e Terrorism Act (No, 8% of 1967)

28, This Act creates a crime of "terrorism", with which a person may be charged
retroactively, and makes it possible for any person suspected of any link
whatsoever with "terrvorism" to be held incommunicado for an indefinite period.

29. The essentials of the definition of terrorism are to be found in section 2
of the Act, which provides that a person shall be guilty of terrorism if he
"with intent to endanger the maintenance of law and order in the Republic or in
any portion thereof, in the Republic or elsewhere commits any act or attempts to
commit ... any act". Conspiracy for, incitement to, or ingtigation of such an
act, whether by commanding, aiding, adviging, encouraging or procuring any other
person to comnit such an act, with the requisite intent, alsc counts as
"terrorism".

30. Thug "terrorism" is an undefined act which corregponds to too large and
vague an intention. Indeed, participation in a peaceful demonstration which
violates the traffic regulations is & crime, according to the definition in
article 2. '

%31, Section 6, subsection (1), of the Act provides that any police officer of
or above the rank of Lieutenant-Colonel may, if he has reason to believe that
any person who happens to be at any place in the Republic is a "fterrorist" or is

é/ The provisions cf this Act have been analysed by the Ad Hoc VWorking
Group of Experts in document E/5767, paragraphs 32--34.
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withholding from the Scuth African police any information relating to
"terrorista’ or to offences under the Act, arrest such person or cause him-

to be arrested, without warrant, and detain or cause such person to be detained
for 1nterrogatlcn at such place in the Hepublic zad subject to such conditions
‘ag the Commissioner may, subject to the directions of the Minister, from time

to time determine, until the Commissicner crders hig release when satigfied that.
heé has satisfactorily replied to all questions at the.sgaid interrogation or that
no useful purpose will be served by his further detention. or until his release
is ordered in terms of subsection (4). Subsection (4) avthorizes the Minister
to order the release of any detainee at any time.

%22. Section 6, subsection (5), of the Act debars any court of law from
pronouncing upon the validity of any action taken under the section and from
ordering the release of any detainee. S

%%, Subsections (6) and (7) of that section stipulate that no person, other

than the Minister or an officer in the service of the State acting in the
performance of his official duties, shall have access to any defainee; or shall
be entitled to any official information relating to or oblained from any detainee:
(suoseotlon ( )) and that, if circumstances so permit, a detainee should be
visited in private oy a magls trate at least once a fortnight (subsection (7)).

6. Section 29 of the Fund-Raising Act (1978)

A

ion of contributions for any purpose
in persons cr organizations:

34, The Minister may prohibit any coll
or in any manner vy, for or cn behalf o

”’3@

(a) If the Minister deems it %o be in the public interest, he may,
notwithstanding the provisions of this Act, by notice in the official gazette,
prohibit the collection of contributions for any purpose or in any manner by,
for or on behalf of a person or an corganizaticn mentioned in such notice;

(b) o authority, perinigsion, registration cexrtificate, gpecial authority,
special permission or temporary authority shall be granted or collected in

conflict with such a prohibition;

(¢) The Minister may, at any time, by like notice, amend or withdraw the
notice referred to in subparagraph (a).
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Iv, CONSIDERATION OF THE COMMUNICATION

35. During the nectings hold in Donden from 29 Junc to 3 July 1931 and in Goncya,
from 4 to 8 Janunry 1982, the id Hoc Worliing Group of Experts considered the
communication tr‘nsml*tbd fo it wnicr Eeconomie end Social Council dc seigion l@?l/iDB.

36, Since the 4d Hoc Working CGroup of Buperts is authorized "to.receive commmumications
and hear witnesscs as ncocssary' under Council reselubion 1216 (XLII) paragraph 6,

1t sent a letter on 12 June 1981 to the Seccrctary-General of ICFTU’lﬂVltlng hin bo
designate a representative of his organization who could furnish to the Group cay
additional information and any deteils it might wish to obtain concerning the
allegations in quastion.

37, ICEFTU sent the L0 Hoc Working Group of Experts a number of documcnts containing
information on South ifricen legislation and details of the cascs of certein pe oTSons
mentioned in the communication.

38, On 2 July 1981, at its 551lst nceting in London, Miss Ilva Mackay, representative
of the South African Congrcss of Trade Unions (SACTU), reported to the Ad Foc Working
Group of Bxperts on the situation of the persons mentioned in the ceompunication.

39, In addition, the Intornational Lebour Office sent the id Hoc Working Group of
Experts information conceming the question of violations of trade-union rights in
the Republic of South ifrica

40. In accordance with previous procedurc, o letter dated 12 Junc 1981 was sent on
behalf of the 4Ad Hoc Working Group of Experts to the Minister for Forcign ,ffairs of
the Republic of South Africa infoming him of Economic and Sociel Council

dceision 1981/155. The Ad Hoco Working Group of Exports invited the South African
Government to sond it any observations rclevent to consideration of the aforementioned
communication. "No reply has been received to date. The text of the letter is
reproduced in annex IT,

41, In order to preparc this report, the Ad Hoc Working Group of Experts -made a
systematic analysis of the 1nfornurwon furnished by ICFTU and by the representative
of SACTU, which it studied in the light of the rclevant international standards and
taking aooount of exigting South “frloun legislation relating to tradc~union rights
and freedoms., In addition,; on the basis of the information which has comc to its
knowledge, the Group propoges to indicate below the new developments in the four
cases menbtioned in the communication.

42. In view of the consistency of the information weccived, the [Ld Hoc Working Group
of Experts proposed to analyse it by considering in turn: (i) the casc of the ncmbers
of the Western Province Gencral Workers! Union; (ii) the casc of the arrest of members
of the Writcrs! Association of South ifrica; (iii) the prohibition of fund-raising

by black trade unions; and (iv) policc and Statc interference in industrial disputes.
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A. Case of the members of the Western Province General Workerg! Union

a) Analysis of information received by the Ad Hoc Worki Group of HEuperts
N : ; . FOTRS

4%, According to the information contained in the communicatiocn, menbers of the
Western Province Genersl Workers! Tnlon employed in the meabt industry were arxrrcested
in May 1980 during & m-ea,'L industry strike in Cape Tﬁvne following a rofusal by the
management of Table Bay Cold Sterage to recognize a democrati QQLTywoloctbu workers'

¢

comaittee of six representaolves, The manag“myqt iHQ1steu that they would recognize
only 2 liaison committee, which was rcjected by the workers on the grounds that this
would constitutionally imply a racially-bascd division and unacceptable controls.

44. Tt will be recalled thaet in 1973 amendmonts to the Industrizl Conciliation ict
provided for the establishment of liailson committecs. In a recent study,

Professor Gould Z/ noted that the liaison committecs werc preferred by employers since
they are made up of an equal number of white and black representatives and presided
over by the employer. Tho intention of legislation of this type in promoting liaison
committees was to set up an alternative to unregistered Tlack trade uvnions. In this
way it -was easier for the authorities to supervise any activity by black trade
unionists and put a stop to it if necessary by arresting certain leaders under
repressive legiglation such as the General Law Jmendment fct, the Internal Security
Act or the Terrorism Act._ﬁ/

45. The six trade unionists arrested in May 1980 were thus detained under various
provisions of these acts.

46, Tt will be recalled that, in 2 report submitted in 1981 to the Commission on
Human Rights and the Economic and Social Council, the L& Hoc Working Group of Experts
referred to the arrest and det bntlon of mcnobrﬁ of this trade vnion and other cases
of arrests following strikes during 19280. 9/

Case No, 1: Mrs. Diana Cooper

47, Mrs. Cooper, a btrade-union mewber, was srrested by the South African police on

24 May 1980 ;9/ wder section 22 of the Gencral Law imendment Lot (Wo, 62 of 1966) end
deteined for 14 days. She was subse Uently indicted under section 10 of the Internal
Security dAct and held in preventive delention w1tb out charge. While in go)itory

confinement in Pollsmoor Prison, she app ied to the C%pp Town Court for termination of

her detention incommunicado. The QDD ic atlon was rcejected by Judge de Vos. "

hecording to the evidencce supplied. to the Group by Miszs Mackay ULCTU)ﬁ Mrs., Cooper

said that since her arrest on 29 ﬂay she had not boen abie to have any conbact with

the outside world or with other prison &nd a8 a result gho was suffering from very
N

<
severe nervous strain. She was eva” peychiatrist, Dr. T. Zabow on

_1/ Williem B. Gould, "Black unions in South ifrica: labour law reform and
apartheid". Standford Journal of International Law, volume XVIT, issue 1, winter 1981,
p. 112,

8/ With regard to the usc of repressive measures by the South African
authorities to control irade-union activitics, sec also chapter IV, paragraph 58,
below.

9/  B/CN.4/1429, paras. 270-3L2.

10/ According to a witness, the arrests of Mrs. Diana Cooper and
Ir, Michael M rris took placc on 29 May 1980.

2
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25 July 1981
LCFTU informed the Ad
Aeocording ho ib@ infomat
unionists arrested had un
brought to court. No exvlanz
consistent reporte, all s
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Case No, 23 David

A8, Ir. Lowis, g permanent, nember of the Wostern Province General Workers'  Union, was

arrested on 24 May 1980 1” as he was leaving e mecting of bthe trade-—union committoe,

He was reporbted 4o have f; cuently takoen part in mocbings since the beginning of the

meat workers' strike at Toble Bey Cold Storage on T Mey 1980. THe was detainod in
custody for 14 days under scction 22 of the Generel Daw fmendment dct; he was
subsequently indicted and held in proventive detention without charge under section 10

nCuOranQ to
10 August 193

of the Internal Security Act.
Mr. Lewis was rcleagsed on 9 ox

ICFTU and by reports from other sources fto the 4d Hoo Working Group of Fx

according t0 which Mr. Lewis was

o

Case No, 3: WMpr, Michael Morris

49, Morris, a pormancnt

was arrested in Cape Town on
of the General Law fimendment
this ict for 14 days, during
held in preventive detention without charge
fcet.  Mr. Morris was permitted to roceive
the information furnished by SLCTU, Mr. Mo
This information was confirmed by ICFTU and
Ad Hoc Working Croup of Ex ocrtu9
Cape Town under policc escortb. lZ/

Maon

13 Juna 1980 by
act.

&
rr
’1

4

Case No, Mr,

John PFrankish

&

50, Mr. Prankish, mombor of
arrested at Cape Town on 13 Junc 1980 by the
the General Law dmendment ict. According to
Mr. Frankish was releascd on 9 or 10 Lugust
ICFTU and by veports from other sourcos to
according to which Mr. Frankish pelle

(G

-+
v

was 7

membor of thoe Wosbtorn Province General Worke

the Westorn Province Goneral Workers!

d

the information furnished by SLACTU,
0. This Iinformation wag confirmed by the
crts,

xpelled from Cepe Town under police escort., 13/

5! Union,
the South jifrican police under sechion 22

Detained in Pollsmoor Prison near Cape Town under
which time he was not interrogated, he was subsequently
under section 10 of the Internal Security

waee

ly visgit from his wife. fccording to
is was relcased on 9 or 10 August 1980,

by reports from other sources to the

oco"dlng to which Mr., Morris was expelled from

Union, was
South African police under scction 22 of
information furnished by SLCTU,

1980. Thig information was oonfirmed by
he 4d Hoc Vorking Group of Exper

from Caps

Town under police es 001t 15,

11/ Focys Wo. 31 November/Decomber 1980, p. 43 ILO, op.cit., p. L4
12/ See case No. 1.

'lé/ Focug Wo. 31, November/Deqcmber,l9SOg p. 43 (TLO, op.cit., ». 14.
15/ Ibig.
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Cagse No. 5: Mr. Wilson Sidina

Bl. Mr. Sidina was arrcs
under section 22 of the G
furnished by SACYU, he was T on 9 or 10 lugust 1980. This information was
confirmed by ICFTU and by rcports from cther sources to the .d Hoc Working Group
cf Bxperis, according to which Mr. Sidina was cxpelled from Capce Towm under police

hig home on 20 June 1980 by the South African police
Law fmendment Let. lccording to the information

fad

2

.

Q
‘O @]

52, Mrs. Mehlomakhulu, o T d ~ummion representative, was arrcsted at her home by the
South African policos on 20 e 1930 2t the sanc time ag Mr, Sidina. JAfter
inverrogation, she wag rcleascd the same day.

~

Cane No. Ts  Reverand H, Marawu

53, N&u&wwmyapwmmmttmﬂ&mﬂmumemxms

on 24 May 1980 under gection 22 of the Goneral Law /lnme
interrogated by the South /[frican police for threc hou
avidence against him.

ported to have been arrcsted

re
ndnent Lot, After boinﬁ
rs, he was rcloased for lack of

’

3, Cagse of the arrcst of nembers of the Writers' Association of South Africa (WLSA)

Inalysis of infowmatlion received by the od Hoe Working Group of Experts

A

om different . sour 17/ the South ifrican authori tl s arrcsbed o numbor of nembers
the Media Workors! issociobtion of South ifrics ( WLS4A) 78/ in Jpril 1980, and penal

sanctions were_*mDosmd on certain union leaders and journalists, namely,

v, Tremi Mkhwanazai, Mr. Mono Badela, Mr. Polcsc Matsomele and

Marimuthu uvbwamonbyj

4. lLccording to consistent rbogrts available to the Ad Hoc Working Group of Experts
fr ree 1
T

oy

(i) s imuthu Subramoncy, Vice Presgsident and Rogional Secrctary of MWASA for
The Natal regionr was arrcste 3 Tay‘l980 under section 22 of the

- General Lew _moendment Lot fol
a journaligt of thao _:“
foreign radio ncotworks ]
L£d & > Working Group Of Experts recelve
had been relensced. ;g/' However, on 29 December 1930, banning ordexrs wore
imposed on hin and ho wae Leted bo his home for o period of threc years.
It will be wrcealled thet in such cases the offonder is not allowed to leave

owing o sirike by black journaliste. Ho was
agpondont of the BBC and other
OnolSant infornmation, the

confirmation that Mr. Subramoney

17/  iwart from the information submitted by ICFTU, the group hes also rceceived
o

80
Information from ILO, S5.CTY and various Scuth Afvican and International newspapor

18/ The Writers'! iAssociction of South ifrica (black journalists' union) chengoed

it neme in Jfugust 1930 to the ledis Workers' .Lssoclabtion of South .frica (MWASL).
fhe Union's censtitution was ohanged te enablc black rewspaper production workers to

soome members.

lg/ Focus, No, 33, Merch/ipril 1981; ILO, op.cit., p. 15.
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hig home bz

and 6 a.w. on weckdays or at any time during

weokends olidays, l L raceive vigitors
cxcept foxr hig parents~in~low and a docto He iz forbidden
to entor any newopaper offic 15 b : cducational
establishment. : PR SO NG S ¢ X : ticd B doy part in social or
politicael derong sion ggy’

MW.SL leader in the Port Ilizaboet

(ii) Mr. Iono Bad:l
' 2 banning and rostricted residco

nd subjuctud

o

(iii) HMr. Molosc lMats in ths Protoria scction, was arrcstod
on 25 Hay 198 aw Lmondnent Lot

COHSWStth oborts confirm that he was subscauontly rolcased.

(iv) Mr. Thami Mchwonosai, a formor influcntiel MWAS. porsonality, was arrcsted
in Lprdl 1980. Dotained under the Terrorism Let, he was senbonced 1o
seven years'! imprisonment. The Group has not reccived any infometion
concerning Mr. Mkhwanaz aL's prosent situation.

55. The Ad Hoc Working Group of Exports was informed of other arrests of meombors of
this trado union, the nost rocent of which wore those of ITr, Zrclakho Sisulu, formcr
President of MWASL, and My, Thani Mazwai, National--Sccretary of the trade vnWon, who
woere detained under scction 22 of the General Law Lmendment Act. The torms of
their detention wore subsequontly. altered sc that- the preventive detention provided for
in the Terrorism lct, scction 6, could be applicd. 21/ Following the arrest of other
trade~-union members an@ujgurn alists, who worc subjected to restricted residence
orders in August 1981, Mr. John Allcn, President of the Southern.ifrica Socicty of
Journalists, rovrcsenting the mejority of white journalists working for English-—
language papers, said that to restrict the represcntatives of the forece of black
Journalism in South Africa fto their homes amounted to an invitation to confrontation
and disaster, the cffect of wn;cn would be to cncourage violence ag the ‘only choice open
to thoge who sought changce. ggy

56. According to information brought to tac id Hoc Working Group of Bxperts notico,
MWASA was officiclly "recognized' on 6 August 1981 by the two main Bnglish~language
press groups in South ifrica ag the only agent of ncgotiation and representation for
all its members. MWLS.L will henccforth be ompowcred to negotiate the wages and
employment of its mombcrs.‘gi/

C. Prohibltion of fund-~raising by black trade unions

57. The Federation of South African Tradc Unions (FOSATU), which was sct vup in 1978
and compriscs the largest number of independent vlack unions, is a nulbtiracial

trade-union whose basic principle is to be open to all v@rk@rs, without distinction
of race or colour, and the prohibltion of domination by any racial group, since one

20/ Focus, No. 33, March/lpril 1981.

21/ Rand Doily Mail, 9 July 1981; TILO, op.cib., p. 15.
gg/ The Timcs, 3 Asugust 1981,

23/ Lo Monde, 8 duvgust 1981
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of the major problems which confront the trode unions is racial discrimination with
rogard to wages. In a recent study, Profeossor William B. Gould.gé/ pointed out that,
although the Wichahn Commission had ennounced its support for the principlce of
freecdon of association for tradc—-unions, the South Africen Parliament had alrecady
promulgated the Fund-Reising fct (1978) prohibiting all fund-raising without prior
authorization. In addition, in accordence with this lcegislation, the Government had
forbidden FOSLTU to raise funds abrosd. Trade«~Union organizers had thon doclared that
this ban should also be appliced to fund-raising in South ifrica. It would scom, the
auther concluded, that the officacity of FOSLTU's action through the strikes in 1930
had causcd the Government to act.

58. In its scventeenth spoecial roportyigi/ ILO confirms that fthe Pund-Reising Aot of

1978 forbids tradc-unions to raisce funde and thoat it has alrcady becen uscd against
one union. The report concludos:

"L range of scourity laws (the Riotous hsscmblics dct, 1956, the Internal
Security dct, 1956, the iffccted Organisatiens dct, 1974 and the General Law
Imendment Acts providing for several gystoms of detention without trial and for
widely defined crincs of 'sabotage! and 'terrorism', which include rofercnces

to industrial action and its cffects) provide the Statc with wide powers and
authorise banning of individuals and prohibition of the publication of documents.
Such nmeasures have been widely usced ageinst trade unionists, coven since the
extension of trade-union rights to blacks, and arc capablce of such use in the
foture.”

b~

D. Police and State inbterference in industrial disputes

59. The analysis of South African labour legislation and of the information reccived
by the Ad Hoc Working Group of Experts concorning the numerous arrcsts reveal that the
measures taken by the avthorities in this respecet arc aimed at cnsuring closc
gurveillance of all black tradec-union activity and putiing an end to it whon necessary
by arresting certain unionists under a particular repressive act. This constitutes
direct police and Stote interforence in the activities of black trade-unions in

South Africa.

bO. According to information brought to the .2 Hos Werking Group of BExperts attontion,
the incrcasc in arrcsts of black trade unionists and the roinforcomont of the systom
of repression have been particularly ovident since the cvents in Soweto in 1976, since
when action novencents have boecome more numerous. gé/

61. Following the strike initiated in May 1980 by the Western Province Genecral
Workers! Union, another major strike by workers at the FRAE Group mille occurred at
Durban in May 1980. The workers woent on strike in protest against low woges.
ccording to the information contained in the special report by ILO,'gl/ there was

24/ William B, Gould, "Black unions in South ifricas labour law reform and
apartheid", Stanford Journal of Intornational Law, vol. XVIL, issuc 1, winter 1981,
pp. 129-130,

25/ 1ILO, op.cit.; p. 66.
26/ Rand Daily Mail, 30 June 19%1; ILO, op.cit., pp. 14-15.
27/ 110, op.cit., p. 13.
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considerable police involvement on this occasion and soveral workers! represcntatives
were arrested., The persong arrested included Mr. Jabulana Givela, President of the
National Union of Textile Workers:; who was arrvested under the Riotous Assemblies dct.

62, The Ad Hoe Working Group of Exports rcoccived confirmation that the dispute had
been settled and that legal action against the arrcsted trade unionists had beon
dropped. However, 179 workers who were dismissed because of the strike wore
"ondorscd out" of the Durban arca to their "homelands". 28/

63. According to the information availablc to the Group 22/ the police made other
arrests in differcnt regions of the country during 1980; in particular they

arrested: . (a) 55 workers of the Rely Precision Company et Johonnesburgs; (b) striking
workers in the automobilec industry (Ford, Volkswagen, General Motors ...) and in
other industrics. jQ/

64. With regard to State interference in industrial disputes, the Ad Hoc Working
Group of Experts has reccived information confirming the substance of a statement
made by Mr. Jaap Cilliecrs, Sccrctary~Gencral of the Department of Manpower Utilization.
According to ILO's sceventeenth special report, Mr. Cillicrs, referring to the verious
industriel disputes and strikes in May 1980, "had warncd that if the wave of strikes
continued, his Department might identify pcople inciting workers and point them out

to the Department of Justice and Police. He said that the Departnent was compiling
reports on the strikes and added that cmployoers should put thelir foot down and refuse
to negotiate with unrogistorcd unions™., %1/

V. CONCLUSIONS AND RECOMMENDATIONS

65. The Ad Hoc Working Group of Bxperts is of the opinion that the Republic of

South Africa, a non-member of the ILO, but nevertheless bound by the general principles
governing trade union rights as set forth in differcnt international instruments,
analysed above,

~ violates by its legislation the international standards concerming
trade union rightegs and

~ has violated, in cach scparaic casc considercd by the id Hoc Working Group of
Bxperts, the international stendards on trade union rights,

66. The 4d Hoc Working Group of Experts concludes that the Government of South Africa
has committed by these acts the crime of apartheid, in particular in regard to Art. I,
IT and IIT of the Intcrnational Convention on the Suppression and Punishment of the
Crine of Apartheid.

67. The L3 Hoc Working Group of Experts consequently rocommends that the present
report and its conclusions be trensmitted to the Group established by the Commission
on Human Rights under irt. IX of the above mentioned Convention for appropriate
considerations.

28/ Ibid., p. 15
29/ Ibid., p. 15
30/ Ibid., pp. 13-15
31/

Thid., p. 14
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68. The id Hoc Working Group of Experts further recommends that the Bconomic and
Social Council demand from the Govemnnent of South Africa by the most appropriate
neans:

~ recognition of tho unimpeded cxorcige of frecdom of association and trade
union rights by the entire population, without discrimination of any kind;

—~  the relcasc of the imprisonced trade unionists;

~ lifting of the ban on fund-raising drives by the Federation of South Jfrican
Trade Unions (FOSATU);

~ dimpartialifty of the Government and of the police in laobour disputes.

VI. ADOPTICN OF THE REPORT

E
H

69. The prescnt report has beon approved and signed on 8 January 1982 by the members
of the 4d Hoc Working Group of Exports, namcly:

Mr. Kéba M'Baye, Chairman-Rapportcur

Mr. Branimir Jankovié, Vice-Cheilrman

Mr., fnnan Arkyin Cato

Mr. Humberto Diaz-Casanuveva

Mr, PFclix Ermacora

Mr. Mulka Govinda Reddy
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LIST OF LREESTED TRLDE UNIONISTS

(1)  Members of the Western Province Gencrel Workers' Union

(l) Mrg. Diana Coopor

(2) Mr. David Lewis

(3) Mr. Michacl Morris

(4) Mr. John Fraenkish

(5) Mr. Wilson Sidina

(6) Mrs. Zora Mchlomakhulu
(7) Reverend H. Marawu

(i1) Members of the Writcrs' iAssociation of South ifrica

(8) Mr, Thami Mkhwonozai

(9) Mr. Mono Badecla

(10) Mr. Molosc Matsomele
(11) Mr. Marimuthu Subranoncy

(1ii) Member of the Habtionodl Union of Textile Workers

(12) Mr. Jabulana Givala

(iv) Other neonbers of the Writers! Associstion of South ifrica arrcsted during 19581

(13) Mr. Zwelakhe Sigule
(14) Mr. Themi Mazvai

(15) Mr. John illen
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fonnex II

IETTER DATED 12 JUNE 1981 FROM THE DIRECTOR CF THE DIVISION OF
HUMAN RIGHTS TO HIS EXCELLENCY MR. ROELOF E. BOTHA, MINISTER
FOR FOREIGN AFFATIRS OF THE BEPUBLIC OF SOUTH [FRICL

it the request and on behalf of Mr. Kcba M'Baye, First President of the
Suprene Court of Scnegal, Chairman of the Ad Hoc Working Group of Experts of the
Cormission on Humen Rights, I have the honour to inform you that the Economic and
Social Council by its decocision 1981/155 of 8 May 1981 (copy atbached), has
transmitted to the Working Group, for consideration and report to the Commingion on
Humen Rights and to the Council in 1982, certain allegations regarding infringements
of trade union rights in South Africa received from the International Confederation
of Frec Trade Unions. The text of thoe communication is reproduced in annexes I and IT
of document E/1981/28 (copy attachcd),

In connection with the preparation of its report to the Commission on Human Rights
and to the Council, the Ad Hoc Working Group of Experts would appreciate reccelving
from the Government of the Ropublic of South Africa any obscrvations relovant to the
consideration of the above-mentioned communication roproduccd in anncx IT of
docunent E/1981/28 which Your Ixcellency's Government mey wish fo bring fto the
attention of the Working Group.

The Ad Hoc Working Group of Experts will consider the above-mentioned
communication during its next scrics of mcctings to be held in Londom from
29 June to 3 July 1981,



