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|. Introduction of the written proposals are contained in annex Il to the
present report.

1. The General Assembly, in its resolution 53/108 of 8 Arequest was made to circulate the comments by the
December1998, inter alia, decided that the Ad HocUnited Nations High Commissioner for Refugees in
Committee established pursuanttoresolution 51/210 offefation to article 2 of the draft conventibrfor the
Decembed 996 should hold its third session from 15 to 2imformation of delegations.

March 1999, deYOt”.‘g approprlqte timetothe CO”"'“."““‘ .. TheWorking Group paid tribute to its Chairman, Mr.
of the outstanding issues relating to the elaboration Ogﬁili

. . . . ppe Kirsch (Canada), for his contribution to the
draft international convention for the suppression of acts ... " . ! . .
: - . —codification and progressive development of international
of nuclear terrorism, and should initiate the elaboration 0

i . . . Iafw in the area of suppression of international terrorism,
a draft international convention for the suppression O

terrorist financing. It further recommended that the wofk well as in other important fields.

should continue during the fifty-fourth session of the
General Assembly, from 27 September to 8 October 1994, ; ;
within the framework of a working group of the Sixthﬂ' Proceedmgs of the Workmg Group

C ittee. i ' i
ommitiee Elaboration of the draft international

2. t.Accordi”g'?y' Sthet Sigth f;sgmittie'bl.ath iés 2”2 convention for the suppression of acts of
meeting, on eptember , estaplished such a nuclearterrorlsm

Working Group and elected Mr. Philippe Kirsch (Canada)

as its Chairman. : .
9 At its 1st meeting, on 27 September 1999, the

3. The Sixth Committee also decided, at its 2nghairman of the Working Group stated that while some
meeting, to open the Working Group to all States Membeyshsultations had been held on the draft convention for the
of the United Nations or members of the specialize@ippression of acts of nuclear terrorism prior to the
agencies or of the International Atomic Energy Agengyorking Group, broader consultations were required to
(IAEA). At its 1st meeting, on 27 September 1999, thghd an acceptable solution to the remaining issues
Working Group decided to invite the representatives ghncerning the scope of the Convention. He indicated that
IAEA, as well as representatives of the Internationgk would give as much time asgessary to those
Committee of the Red Cross (ICRC) and the Internation@nsultations during the session of the Working Group.
Criminal Police Organization (Interpol) to participate in , i

At its 11th meeting, on 8 October 1999, the

its discussions. At its 5th meeting, on 29 September 1999, ) ,
airman informed the Working Group that a number of

the Working Group decided to allow the Asian—Africal(r:

Legal Consultative Committee (AALCC) to participate ac%]elegates had held discussions, on an individual basis, on

an observer in the work of the Working Group. the question of the draft convention d_u_rmg the session.
While there appeared to be a willingness among

4. The Working Group held 11 meetings, from 2de|egations to continue work on the convention, it was
September to 8 October 1999. determined that the time was not opportune for the

5. The Working Group had before it the report of theonvening of informal consultations during the Working
Working Group of the Sixth Committee (A/C.6/53/L.4)Group.

wherein a revised text of the draft convention on thg The Chairman indicated that he remained convinced,
suppression of acts of nuclear terrorism prepared by Hiedid the Friends of the Chairman, that a solution to the
Friends of the Chairman was presented (annex I), as Wflestion of the convention for the suppression of acts of
as the report of the Ad Hoc Committee on the work of i clear terrorism could be found if the political will
third sessior,containing,inter alia, a discussion paperexisted. To that end, he appointed Ms. Cate Steains
submitted by the Bureau of the Ad Hoc Coitiee on (Australia) to act as coordinator on the issue, with a view
articles 3 to 25and a working paper prepared by Frangg organizing open-ended informal consultations at the
on articles 1 and 2 of the draft international convention fghpropriatéime to develop such a solution. The Chairman
the suppression of the financing of terrori¥m. further stated that, since the Working Group’s session was

6. The Working Group also had before it oral angPncluding, he intended to consult with the Chairman of
written proposals submitted during its meetings. The texfse Sixth Committee and would recommend that Ms.
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Steains report to the Chairman of the Sixth Committee amformal consultations (A/C.6/54/WG.1/CRP.32). A
the outcome of her efforts. revised text of article 2 was orally introduced by the

12. The coordinator for the draft convention noted th&pordinatcf)rhof thek_informal CO”ZP'tat‘OF‘S at the 1Othh
a number of informal discussions had taken place in gfaeeting of the Working Group. A IScussion paper c_m.t €
eamble (A/C.6/54/WG.1/CRP.30) and its revision

period following the last session of the Sixth Committe r/ 154/ | / bmitted by th
in an attempt to move the process forward, includin C.6 ,54 WG.1/CRP.30/Rev.1) were submitted by the
qleganon of France.

efforts bya small group of delegates to prepare aninform
discussion paper containing two new proposals, whichha8. Following the discussions of those revised texts of
been made available tothe delegations at the 11th meetdrgft articles, and taking into account the comments by
of the Working Group. It was observed that, while thdelegations on those texts, the Friends of the Chairman
paper had no higher status than other proposals on firepared a revised text of the draft convention
topic, it was built on the earlier proposals and could maK&/C.6/54/WG.1/CRP.35 and CRP.35/Rev.1) (see annex
avaluable contribution tothe work on the draft convention.to the present report). The text contained in document
Thecoordinator invited the delegationsto provide her with/C.6/54/WG.1/CRP.35/Rev.1 was orally amended at the
their comments as soon as possible, preferably by the elldh meeting of the Working Group in respect of article 7,
of October 1999, and to submit any other proposals whiglaragraph 6 (see annex Ill, para. 205).

would help delegations reach atcaptable compromise. 16. At the 11th meeting of the Working Group, the

13. Intermsofprocess, the coordinator believed itusef@hairman made a statement regarding the term “armed
initially, to conduct bilateral consultations on as wide aonflict” contained in article 2, paragraph 1 (b), of the
basis as possible with interested delegations. She indicadiedft convention (ibid., para. 109).

ghat she ;Vo%"d be "_’uhthe_ d(ji;pgsalllof any delelglqationsfg Annex Il to the present report contains an informal
Iscuss the issue either individually or in sma 9roUPIymmary of the discussions in the Working Group prepared

Following those bilateral consultations, the coordinat«y the Chairman for reference purposes only and not as a
would propose to convene open-ended inform:fl cord of the discussions

consultations as soon as possible during the current session

of the Sixth Committee, and to report to the Chairman of

the Sixth Committee on their outcome. She acknowledgm_ Recommendations of the
that there was an enormous task ahead to resolve the .

outstandingissue ofthe draft convention, but felt confident Worklng Group

that if delegations were to intensify their efforts and _ ) _ )
worked together constructively towards that end, théy3- Atits 11th meeting, the Working Group decided to

would be in a position to adopt a text that would p&ubmit the draft international convention for the
acceptable tall delegations. suppression of the financing of terrorism, contained in

annex | to the present report, to the Sixth Committee for
discussion and consideration. The Sixth Committee may

B. Elaboration of the draft international wish to subsequently submit the draft convention to the
convention for the suppression of the General Assembly with a view to its adoption.
financing of terrorism 19. Alsoatits 11th meeting, the Working Group decided

to recommend that the coordinator for the draft
14. Discussions were held both in the Working Groupternational convention for the suppression of acts of
and in informal consultations. On the basis of thoseiclear terrorism consult with the Chairman and Bureau
discussions as well as written or oral proposals aeti the Sixth Committee on the orgaation of
amendments submitted to the Working Group, a n&@nsultations on the draft convention and report to the
discussion paper on articles 5, 7, 8, 12 and 17 was prepdebairman of the Sixth Committee on the outcome of those
by the Friends of the Chairman for consideration by tigensultations.
Working Group (A/C.6/54/WG.1/CRP.15), which was
further revised by the Friends of the Chairman during the
session of the Working GroupNotes
(A/C.6/54/WG.1/CRP.15/Rev.1, 2 and 3). A revised text
of article 1 was also submitted by the coordinator of the
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! Official Records of the General Assembly, Fifty-fourth
Session, Supplement No. @¥54/37).

2 |bid., annex L.A.

3 Ibid., annex |.B.
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Annex |

Revised text prepared by the Friends of the Chairman

Preamble

The States Parties to this Convention,

Bearing in mindhe purposes and principles of the Charter of the United Nations
concerning the maintenance of international peace and security and the promotion of
good-neighbourliness and friendly relations and cooperation among States,

Deeply concerneabout the worldwide escalation of acts of terrorism in all its forms
and manifestations,

Recallingthe Declaration on the Occasion of the Fiftieth Anniversary of the United
Nations, contained in GenerAksembly resolution 50/6 of 24 October 1995,

Recalling alsoall the relevant Generahssembly resolutions on thmatter,
including resolution 49/60 of 9 Decembe®24 and its annex on the Ded&ion on
Measures to Eliminate International Terrorism, in which the States Members of the United
Nations solemnly reaffirmed their unequivocal condemnation of all acts, methods and
practices of terrorism as criminal and unjustifiable, wherever and by whomever
committed, including those which jeopardize the friendly relations among States and
peoples and threaten the territorial integrity and security of States,

Notingthat the Declaration on Measures to Eliminate International Terrorism also
encouraged States to review urgently the scope of the existing international legal
provisions on the prevention, repression and elimination of terrorism in all its forms and
manifestations, with the aim of ensuring that there is a comprehensive legal framework
covering all aspects of the matter,

RecallingGeneral Assembly resolution 51/210 of 1&demberl996, paragraph
3, subparagraph (f), in which the AssemHdyled upon all States to take steps to prevent
and counteract, through appropriate domestic measures, the financing of terrorists and
terrorist organizations, whether such financingis direct or indirect through organizations
which also have or claim to have charitable, social or cultural goals or which are also
engaged in unlawful activities such as illicit arms trafficking, drug dealing and
racketeering, including the exploitation of persons for purposes of funding terrorist
activities, andin particular to consider, where appropriate, adopting regulatory measures
to prevent and counteract movements of funds suspected to be intended for terrorist
purposes without impeding in any way the freedom of legitimate capital movements and
to intensify the exchange of information concerning international movements of such
funds,

Recalling als@seneral Assemblyresolution 52/165 of 1&d@mbefd 997, in which
the Assembly alled upon States to consider, in particular, the implementation of the
measures set out in paragraphs 3 (a) to (f) of its resolution 51/210 efckrbel 996,

Recalling furtheiGeneral Assembly resolution 53/108 of 8 Decend®&8, in which
the Assembly decided that the Ad Hocrdittee established by Generassembly
resolution 51/210 of 17 &embed 996 should elaborate a draft international convention
for the suppression of terrorist financing to supplement related existing international
instruments,
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Consideringthat the financing of terrorism is a matter of grave concern to the
international community as a whole,

Notingthat the number and seriousness of acts of international terrorism depend
on the financing that terrorists may obtain,

Noting alsothat existing multilateral legal instruments do not expressly address
such financing,

Being convinceaf the urgent need to enhance international cooperation among
States in devising and adopting effective measures for the prevention of the financing
of terrorism, as well as for its suppression through the prosecution and punishment of
its perpetrators,

Have agreed as follows

Article 1

For the purposes of this Convention:

1. “Funds” means assets of every kind, whether tangible or intangible, movable or
immovable, however acquired, and legal documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such assets, including, but not
limited to, bank credits, travellers cheques, bank cheques, money orders, shares,
securities, bonds, drafts, letters of credit.

2.  “A State or governmental facility” means any permanent or temporary facility or
conveyance thatis used or occupied by representatives of a State, members of Government,
the legislature or the judiciary or by officials or employees of a State or any other public
authority or entity or by employees or officials of an intergovernmental organization in
connection with their official duties.

3.  “Proceeds” means anyfunds derived from ¢aoted, directly or indirectly, through
the commission of an offence set forth in article 2.

Article 2

1. Anyperson commits an offence within the meaning of this Convention ifthat person
by any means, directly or indirectly, unlawfully and wilfully, provides or collects funds
with the intention that they should be used or in the knowledge that they are to be used,
in full or in part, in order to carry out:

(a) Anactwhich constitutes an offence within the scope of and as defined in one
of the treaties listed in the annex; or

(b) Any other act intended to cause death or serious bodily injury to a civilian,
or to any other person not taking an active part in the hostilities in a situation of armed
conflict, when the purpose of such act, by its nature or context, is to intimidate a
population, or to compel a government or an international organization to do or to abstain
from doing any act.

2.  (a) Ondepositingitsinstrument atification, &ceptance, approval oceession,

a State Party which is not a party to a treaty listed in the annex may declare that, in the
application of this Convention to the State Party, the treaty shall be deemed not to be
included in the annex referred to in paragraph 1, subparagraph (a). The declaration shall
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cease to have effect as soon as the treaty enters into force for the State Party, which shall
notify the depositary of this fact;

(b) When a State Party ceases to be a party to a treaty listed in the annex, it may
make a declaration as provided for in this article, with respect to that treaty.

3. Foran act to constitute an offence set forth in paragraph 1, it shall rextdmsary

that the funds were actually used to carry out an offence referred to in paragraph 1,
subparagraphs (a) or (b).

4.  Any person also commits an offence if that person attempts to commit an offence
as set forth in paragraph 1 of this article.

5.  Any person also commits an offence if that person:

(a) Participates as an accomplice in an offence as set forth in paragraph 1 or 4
of this article;

(b) Organizes or directs others to commit an offence as set forth in paragraph 1
or 4 of this article;

(c) Contributes to the commission of one or more offences as set forth in
paragraphs 1 or 4 of this article by a group of persons acting with a common purpose.
Such contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose
of the group, where such activity or purpose involves the commission of an offence
as set forth in paragraph 1 of this article; or

(i) Be made in the knowledge of the intention of the group to commit an offence
as set forth in paragraph 1 of this article.

Article 3

This Convention shall not apply where the offence is committed within a single
State, the alleged offender is a national of that State and is present in the territory of that
State and no other State has a basis under article 7, paragraph 1, or article 7, paragraph
2, to exercise jurisdiction, except that the provisions of articles 12 to 18 shall, as
appropriate, apply in those cases.

Article 4

Each State Party shall adopt such measures as macessary:

(a) Toestablish as criminal offences under its domestic law the offences set forth
in article 2;

(b) To make those offences punishable by appropriate penalties which take into
account the grave nature of the offences.

Article 5

1. Each State Party, in accordance with its domestic legal principles, shall take the
necessary measures to enable a legal entity located in its territory or organized under its
laws to be held liable when a person responsible for the management or control of that
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legal entity has, in that capacity, committed an offence set forth in article 2. Such liability
may be criminal, civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective, proportionate and dissuasivekr
civil or administrative sanctions. Such sanctions may include monetary sanctions.

Article 6

Each State Party shall adopt such measures as magéssary, including, where
appropriate, domestic legislation, to ensure that criminal acts within the scope of this
Convention are under no circumstances justifiable by considerations of a political,
philosophical, ideological, racial, ethnic, religious or other similar nature.

Article 7

1. Each State Party shall take such measures as magchesary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State;

(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed;

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against
a national of that State;

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises of
that State;

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that
State to do or abstain from doing any act;

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State;

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3. Upon ratifying, acepting, approving or acceding to this Convention, eaateS

Party shall notify the Secretary-General of the United Nations of the jurisdiction it has
established in accordance with paragraph 2. Should any change take place, the State Party
concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as megdssary to establish
its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
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is present in its territory and it does not extradite that person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in
article 2, the relevant States Parties shall strive to coordinate their actions appropriately,
in particular concerning the conditions for prosecution and the modalities for mutual legal
assistance.

6.  Without prejudice to the norms of general international law, this Convention does
not exclude the exercise of any criminal jurisdiction established by a State Party in
accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the identification, detection and freezing or seizure of any funds used
or allocated for the purpose of committing the offences set forth in article 2 as well as
the proceeds derived from such offences, for purposes of possible forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the forfeiture of funds used or allocated for the purpose of committing
the offences set forth in article 2 and the proceeds derived from such offences.

3. Each State Party concerned may give consideration to concluding agreements on
the sharing with other States Parties, on a regular or case-by-case basis, of the funds
derived from the forfeitures referred to in this article.

4. Each State Party shall consider establishing mechanisms wherebythe funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Article 9

1. Upon receiving infanation that a person who has committed or who is alleged to
have committed an offence set forth in article 2 may be present in its territory, the State
Party concerned shall take such measures as machesary under its domestic law to
investigate the facts contained in the information.

2. Upon being satisfied that the circumstances so warrant, the State Party in whose
territory the offender or alleged offender is present shall take the appropriate measures
under its domestic law so as to ensure that person’s presence for the purpose of
prosecution or extradition.

3. Anypersonregarding whom the measuresreferred toin paragraph 2 are being taken
shall be entitled to:

(a) Communicate without delay with the nearest appropriate representative of
the State of which that person is a national or which is otherwise entitled to protect that
person’s rights or, if that person is a stateless person, the State in the territory of which
that person habitually resides;

(b) Be visited by a representative of that State;
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(c) Beinformed of that person’s rights under subparagraphs (a) and (b).

4. Therights referred toin paragraph 3 shall be exercised in conformity with the laws
and regulations of the State in the territory of which the offender or alleged offender is
present, subject to the provision that the said laws andategus must enable full effect

to be given to the purposes for which the rights accorded under paragraph 3 are intended.

5.  The provisions of paragraphs 3 and 4 shall be without prejudice to the right of any
State Party having a claim to jurisdiction in accordance with article 7, paragraph 1,
subparagraph (b), or paragraph 2, subparagraph (b), to invite the Internatiomaitée

of the Red Cross to communicate with and visit the alleged offender.

6. When a State Party, pursuant to the present article, has taken a person into custody,
it shall immediately notify, directly or thugh the Secretary-General of the United
Nations, the States Parties which have established jurisdiction in accordance with article
7, paragraph 1 or 2, and, if it considers it advisable, any other interested States Parties,
of the fact that such person is in custody and of the circumstances which warrant that
person’s detention. The State which makes the investigation contemplated in paragraph
1 shall promptly inform the said States Parties of its findings and shall indicate whether

it intends to exercise jurisdiction.

Article 10

1. The State Partyin theterritory of which the alleged offender is presdintrsicases

to which article 7 applies, if it does not extradite that person, be obliged, without
exception whatsoever and whether or not the offence was committed in its territory, to
submit the case without undue delay to its competent authorities for the purpose of
prosecution, through proceedings in accordance with the laws of tht Jhose
authorities shall take their decision in the same manner as in the case of any other offence
of a grave nature under the law of that State.

2. Whenever a State Partyis permitted under its domestic law to extradite or otherwise
surrender one of its nationals only upon the condition that the person will be returned
to that State to serve the sentence imposed as a result of the triademding for which

the extradition or surrender of the person was sought, and this State and the State seeking
the extradition of the person agree with this option and other terms they may deem
appropriate, such a conditional extradition or surrender shall be sufficient to discharge
the obligation set forth in paragraph 1.

Article 11

1. The offences set forth in article 2 shall be deemed to be included as extraditable
offences in any extradition treaty existing between any of the States Parties before the
entry into force of this Convention. States Parties undertake to include such offences as
extraditable offences in every extradition treaty to be subsequently concluded between
them.

2. When a State Party which makes extradition conditional on the existence of a treaty
receives a request for extiitidn from another State Party with which it has no extradition
treaty, the requested State Party may, at its option, consider this Convention as a legal
basis for extradition in respect of the offences set forth in article 2. Extradition shall be
subject to the other coittbns provided by the law of the requested State.
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3.  States Parties which do not make extradition conditional on the existence of a treaty
shall recognize the offences set forth in article 2 as extraditable offences between
themselves, subject to the catiahs provided by the law of the requested State.

4. If necessary, the offences set forth in article 2 shall be treated, for the purposes of
extradition between States Parties, as if they had been committed not only in the place
in which they occurred but also in the territory of the States that have established

jurisdiction in accordance with article 7, paragraphs 1 and 2.

5.  The provisions of all extradition treaties and arrangements between States Parties
with regard to offences set forth in article 2 shall be deemed to be modified as between
States Parties to the extent that they are incompatible with this Convention.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditiorceealings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.

2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

3. Therequesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions aepthngs other than those
stated in the request without the prior consent of the requested Party.

4. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish criminal, civil or
administrative liability pursuant to article 5.

5. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any treaties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 13

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. Accordingly, States Parties may
not refuse a request for extradition or for mutual legal assistance on the sole ground that
it concerns a fiscal offence.

Article 14

None of the offences set forth in article 2 shall be regarded for the purposes of
extradition or mutual legal assistance as a political offence or as an offence connected
with a political offence or as an offence inspired biitpeal motives. Accordingly, a
request for extradition or for mutual legal assistance based on such an offence may not

11
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be refused on the sole ground that it concerns a political offence or an offence connected
with a political offence or an offence inspired by political motives.

Article 15

Nothing in this Convention shall be interpreted as imposing an obligation to
extradite or to afford mutual legal assistance, if the requested State Party has substantial
grounds for believing that the request for extradition for offences set forth in article 2
or for mutual legal assistance with respect to such offences has been made for the purpose
of prosecuting or punishing a person on account of that person’s race, religion,
nationality, ethnic origin or political opinion or that compliance with the request would
cause prejudice to that person’s position for any of these reasons.

Article 16

1. Apersonwhoisbeing detained or is serving a sentence in the territory of one State
Party whose presence in another State Party is requested for purposes of identification,
testimony or otherwise providing assistance in obtaining evidence for the investigation
or prosecution of offences set forth in article 2 may be transferred if the following
conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States agregesttio such conitions as
those States may deem appropriate.

2. For the purposes of the present article:

(a) The State to which the person is transferred shall have the authority and
obligation to keep the person transferred in custody, unless otherwise requested or
authorized by the State from which the person was transferred;

(b) The State to which the person is transferred shall without delay implement
its obligation to return the person to the custody of the State from which the person was
transferred as agreed beforehand, or as otherwise agreed, by the competent authorities
of both States;

(c) The State to which the person is transferred shall not require the State from
which the person was transferred to initiate extraditioc@edings for the return of the
person;

(d) The person transferred shadlceive credit for service of the sentence being
served in the State from which he or she was transferred for time spent in the custody of
the State to which he or she was transferred.

3. Unless the State Party from which a person is to be transferred in accordance with
the present article so agrees, that person, whatever his or her nationality, shall not be
prosecuted or detained or $edted to any other restriction of his or her personal liberty

in the territory of the State to which that person is transferred in respect of acts or
convictions anterior to his or her departure from the territory of the State from which such
person was transferred.

Article 17
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Any person who is taken into custody or regarding whom any other measures are
taken or proceedings are carried out pursuant to this Conventiitbslguaranteed fair
treatment, including enjoyment of all rights and guarantees in conformity with the law
of the State in the territory of which that person is present and applicable provisions of
international law, including international human rights law.

Article 18

1. States Parties shall cooperate in the prevention of the offences set forth in article
2 by taking all practicable measuré@ster alia, by adapting their domestic legislation,

if necessary, to prevent and counter preparations in their respective territories for the
commission of those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal aittes of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission
of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in
financial transactions tdilize the most efficient measuresahable for the identification
of their usual or occasional customers, as well as customers in whose interest accounts
are opened, and to pay special attention to unusual or suspicious transactions and report
transactions suspected of stemming from a criminal activity. For this purpose, States
Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure
that such institutions verify the identity of the real owners of such transactions;

(i) With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(iii) Adopting regulations imposing on financial institutions the obligation to
report promptly to the competent authorities all complex, unusual large transactions
and unusual patterns of transactions, which have no apparenteconobviously

lawful purpose, without fear of assuming criminal or civil liability for breach of any
restriction on disclosure of information iftheyreport their suspicions in good faith;

(iv) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international.

2.  States Parties shall further cooperate in the prevention of offences set forth in
article 2 by considering:

(a) Measures for the supervision, including, for example, the licensing, of all
money-transmission agencies;

(b) Feasible measuresto detect or monitor the physical cross-border transportation
of cash and bearer negotiable instrumentsjestilbo strict safeguards to ensure proper
use of information and without impeding in any way the freedom of capital movements.

3.  States Parties shall further cooperate in the prevention of the offences set forth in
article 2 by exchanging accurate and verified information in accordance with their

13
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domestic law and coordinating administrative and other measures taken, as appropriate,
to prevent the commission of offences set forth in article 2, in particular by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchange of information
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds relating to the commission of such offences.

4. StatesParties may exchange infation through the Inteational Criminal Police
Organization (Interpol).

Article 19

The State Party where the alleged offender is prosecuted shall, in accordance with
its domestic law or applicable procedures, communicate the final outcome of the
proceedings to the Secretary-General of the Unitatidds, who shall transmit the
information to the other States Parties.

Article 20

The States Parties shall carry out their obligations under this Convention in a
manner consistent with the principles of sovereign equality and territorial integrity of
States and that of non-intervention in the domestic affairs of other States.

Article 21

Nothing in this Convention shall affect other rights, adiligns and responsilhies
of States and individuals under international law, in particular the purposes of the Charter
of the United Nations, international humanitarian law and other relevant conventions.

Article 22

Nothing in this Convention entitles a State Party to undertake in the territory of
another State Party the exercise of jurisdiction or performance of functions which are
exclusively reserved for the authorities of that other State Party by its domestic law.

Article 23

1. The annex may be amended by the addition of relevant treaties that:
(a) Are open to the participation of all States;
(b) Have entered into force;
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(c) Have been ratified,caepted, approved or acceded to by at least twenty-two
States Parties to the present Convention.

2. After the entry into force of this Convention, any State Party may propose such an
amendment. Any proposal for an amendment shall be communicated to the depositary
in written form. The depositary shall notify proposals that meet the requirements of
paragraph 1toall States Parties and seek their views on whether the proposed amendment
should be adopted.

3. The proposed amendment shall be deemed adopted unless one third of the States
Parties object to it by a wten notification not later than 180 days after its circulation.

4. Theadopted amendmentto the annex shall enter into force 30 days after the deposit
of the twenty-second instrument of ratificatioogeptance or approval of such amendment

for all those States Parties having deposited such an instrument. For each State Party
ratifying, accepting or approving the amendment after the deposit of the twenty-second
instrument, the amendment shall enter into force on the thirtieth day after deposit by such
State Party of its instrument of ratificatiorccaptance or approval.

Article 24

1. Anydispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation within a
reasonable time shall, at the request of one of them, be submitted to arbitration. If, within
six months from the date of the request for arbitration, the parties are unable to agree on
the organization of the arbitration, any one of those parties may refer the dispute to the
International Court of Justice, by application, in conformity with the Statute of the Court.

2. Each State may at the time of signature, ratificatioogptance or approval of this
Convention or accession thereto declare that it does not consider itself bound by
paragraph 1. The other States Parties shall not be bound by paragraph 1 with respect to
any State Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2 may at any
time withdraw that reservation by notification to the Secretary-General of the United
Nations.

Article 25

1. This Convention shall be open for signature by all States from ... until ... at United
Nations Headquarters in New York.

2. This Convention is subject tatification, &ceptance or approval. The instruments
of ratification, aceptance or approval alh be deposited with the Secretary-General of
the United Nations.

3.  This Convention shall be open tocassion by any State. The instruments of
accession shall be deposited with the Secretary-General of the United Nations.

Article 26

15
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1. This Convention shall enter into force on the thirtieth day following the date of the
deposit of the twenty-second instrument of ratificatia@cegtance, approval or accession
with the Secretary-General of the United Nations.

2. For each State ratifyingceepting, approving or acceding to the Convention after
the deposit of the twenty-second instrument of ratificatiateptance, approval or
accession, the Convention shall enter into force on the thirtieth day after deposit by such
State of its instrument of ratificationceeptance, approval or accession.

Article 27

1. Any State Party may denounce this Convention by written notification to the
Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which notification
is received by the Secretary-General of the Unitatidws.

Article 28

The original of this Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-
General of the United Nations who shall send certified copies thereof to all States.

IN WITNESS WHEREOFthe undersigned, being duly authorized thereto by their
respective Governments, have signed this Convention, opened for signature at United
Nations Headquarters in New YOrk Qn...........ccoeeviieiiinninnnnn,

Annex

1. Convention for the Suppression of Unlawful Seizure of Aircraft, done at The Hague
on 16 Decembet970.

2.  Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation, done at Montreal on 23 September 1971.

3. Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, adopted by the Geksgainbly of
the United Nations on 14d2emberl973.

4. International Convention against the Taking of Hostages, adopted by the General
Assembly of the United &tions on 17 Bcemberl979.

5.  Convention on the Physical Protection of Nuclear Material, adopted at Vienna on
3 March 1980.

6. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation, supplementary to the Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, done at Montreal on 24 February 1988.

7. Convention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation, done at Rome on 10 March 1988.

8.  Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms
located on the Continental Shelf, done at Rome on 10 March 1988.
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9. International Convention for the Suppression of Terrorist Bombings, adopted by
the General Assembly of the Unitecfibns on 15 Bcemberl997.

17
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Discussion papers, written amendments and proposals

submitted to the Working Group

Countr* Simbol Subject*

1. Guatemala A/C.6/54/WG.1/CRP.1 Article 5, para.1

2. Netherlands A/C.6/54/WG.1/CRP.2 Article 1, para.1

3. Belgium A/C.6/54/WG.1/CRP.3 Article 2, para. 1 (b)

4. Belgium A/C.6/54/WG.1/CRP.4 Article 19bis [21]

5. Guatemala A/C.6/54/WG.1/CRP.5 Article 1, paras. 1 and 3

6. Mexico A/C.6/54/WG.1/CRP.6 Article 1

7. Republic of Korea A/C.6/54/WG.1/CRP.7 Article 2, para. 1 (a)

8. Japan A/C.6/54/WG.1/CRP.8 Article 8, para. 6

9. France A/C.6/54/WG.1/CRP.9 Article 1

10. Mexico A/C.6/54/WG.1/CRP.10 Article 2

11. United Kingdom of Great Britain and A/C.6/54/WG.1/CRP.11 Article 20bis [23]
Northern Ireland

12. Austria A/C.6/54/WG.1/CRP.12 Article 2, para. 1 (a)

13. Mexico A/C.6/54/WG.1/CRP.13 Article 17, 1 (b) [18]

14. Costa Rica and Mexico A/C.6/54/WG.1/CRP.14 Article 2, 1 (b)

15. Revised texts of articles 5, 7, 8, 12 and 17 prepa#ul6/54/WG.1/CRP.15 Articles 5, 7, 8, 12 and 17
by the Friends of the Chairman [18]

16. Revised texts of articles 5, 7, 8, 12 and 17 prepau2l 6/54/WG.1/CRP.15/Rev.1 Articles 5, 7, 8, 12 and 17
by the Friends of the Chairman [18]

17. Revised texts of articles 5, 7, 8, 12 and 17 prepa#2l 6/54/WG.1/CRP.15/Rev.2 Articles 5, 7, 8, 12 and 17
by the Friends of the Chairman [18]

18. Revised texts of articles 5, 7, 8, 12 and 17 prepa#2l 6/54/WG.1/CRP.15/Rev.3 Articles 5, 7, 8, 12 and 17
by the Friends of the Chairman [18]

19. United Kingdom of Great Britain and A/C.6/54/WG.1/CRP.16 Articles 1 and 2
Northern Ireland

20. Guatemala A/C.6/54/WG.1/CRP.17 Article 8, para. 4

21. United Kingdom of Great Britain and A/C.6/54/WG.1/CRP.18 Article 2, para. 1 (a)
Northern Ireland

22. Guatemala A/C.6/54/WG.1/CRP.19 Article 5

23. Guatemala A/C.6/54/WG.1/CRP.20 Article 20bis [23], para. 1

24. Mexico A/C.6/54/WG.1/CRP.21 Article 5, para. 4

25. France AIC.6/54/WG.1/CRP.22 Article 17 [18]

26. Syrian Arab Republic A/C.6/54/WG.1/CRP.23 Article 2

27. Syrian Arab Republic A/C.6/54/WG.1/CRP.24 Articles 5, 7 and 8

28. Brazil A/C.6/54/WG.1/CRP.25 Article 2, para. 1

29. Netherlands A/C.6/54/WG.1/CRP.26 Article 2

30. Colombia, Costa Rica and Mexico AIC.6/54/WG.1/CRP.27 Article 2

31. Mexico A/C.6/54/WG.1/CRP.28 Article 5, para. 3

32. Australia A/C.6/54/WG.1/CRP.29 Article 5

33. France A/C.6/54/WG.1/CRP.30 Preamble

34. France A/C.6/54/WG.1/CRP.30/Rev.1 Preamble
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Countr* Simbol Subject*

35. Draft report of the Working Group A/C.6/54/WG.1/CRP.31 and
Add.1-12

36. Revised discussion paper presented by the A/C.6/54/WG.1/CRP.32 Article 1
coordinator on article 1

37. India A/C.6/54/WG.1/CRP.33 Article 2, para. 1 (b)

38. Pakistan and Syrian Arab Republic A/C.6/54/WG.1/CRP.34 Preamble

39. Revised text prepared by the Friends of the A/C.6/54/WG.1/CRP.35 Preamble, articles 1, 3 to 25
Chairman [28]

40. Revised text prepared by the Friends of the A/C.6/54/WG.1/CRP.35/Rev.1 Preamble, articles 1 to 28
Chairman

41. Kuwait A/C.6/54/WG.1/CRP.36 Preamble, articles 1, 2, 4, 5,

N R A LIS .

* Equivalent provisions contained in the articles in document A/C.6/54/WG.1/CRP.35/Rev.1 (see annex |) are
indicated in square brackets.
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Proposal submitted by Guatemala (A/C.6/54/WG.1/CRP.1)

Article 5
Paragraph 1

1. Each State Party, acting individually or, wherecessary or appropriate, in
cooperation with other States Parties, shall use all the means provided by the facts or
circumstances of each case to ensure that legal entities may be held liable or sanctioned
when they have, with the full knowledge of one or more persons responsible for their
management or control, benefited from or committed offences set forth in article 2. The
factors which each State Party shall take into account for such purposes shall include:

(a) Thatthe activities ofthe legal entity are carried out in the territory of the State
Party or that the legal entity owns or holds assets in that territory;

(b) Thatthe legal entity has its registered offices in the territory of the State Party
or, if not, that it is controlled from that territory;

(c) Thatthe legal entity is constituted under the laws of the State Party or has its
nationality.

Explanatory comment3 he purpose of the proposed text is to strengthen, broaden and
make more effective, to the extent possible, the obligation of States Parties to hold liable
or sanction legal entities that commit offences under the Convention. It is felt that this
text comes closer to fulfilling this purpose than the text contained in annex I, part A, of
the report of the Ad Hoc Committee (A/54/37).

Proposal by the Netherlands (A/C.6/54/WG.1/CRP.2)

Article 1
Paragraph 1

Substitute [or acquisition] for [oreception]
Explanation

“Acquisition” is a more active manner to obtain funds and the term furthermore avoids
difficulties which delegations may have regarding the elemenecgfstion” (in article

1, paragraph 1) in relation to the requirement of “knowledge” (in article 2, paragraph
1, chapeal.

Proposal submitted by Belgium (A/C.6/54/WG.1/CRP.3)

Article 2
Paragraph 1 (b)
Replace article 2, paragraph 1 (b), with the following text:

“A murder, when, in view of its context, it provokes terror in the paton
and is likely to intimidate a government”.
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Proposal submitted by Belgium (A/C.6/54/WG.1/CRP.4)

Add an article 1dis[21]

“In case of armed conflict, as defined by international humanitarian law, acts
governed by this law shall be excluded from the scope of application of the present
Convention.”

Proposal submitted by Guatemala (A/C.6/54/WG.1/CRP.5)

Article 1
Paragraph 2

Replace the second comma in the first line with a period and delete the remainder
of the paragraph.

Paragraph 3

Replace all that follows the first comma in the second line with “and whether or
not the group constitutes a legal entity”.

Proposal submitted by Mexico (A/C.6/54/WG.1/CRP.6)

Article 1
1. Replace paragraph 3 by the following text:

3. “Organization” means any group of persons united by ties of hierarchy or
coordination, whatever their declared jedtives, and legal entities such as
companies, partnerships or associations.

2. Add a new paragraph 5, as follows:

5. "Profit from the offence” means any advantage or benefit derived from the
offences referred to in article 2, including resources, assets or entitlements of any
kind.

3. Add a new paragraph 6, as follows:

6. “Financial institution” means banking and non-banking entities, including
financial or exchange brokers, which provide financial services.

Proposal by the Republic of Korea concerning article 2, paragraph 1 (a)
(A/C.6/54/WG.1/CRP.7)

The delegation of the Republic of Korea proposes to replace the present wording
of paragraph 1 (a) with the following:

Option 1

(a) an offence within the scope of one of the Conventions listed in annex | to this
Convention, subject to itstification, aceptance, approval, or accession thereto by the
State Party; or

21
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Option 2

(a) an offence specified in the treaties in annex | to this Conventiojecstit
its ratification, @ceptance, approval, or accession thereto by taie Party; or

8. Proposal submitted by Japan (A/C.6/54/WG.1/CRP.8)

Article 8
New paragraph 6

Nothing contained in this article shall affect the principle that the measures to which
it refers shall be defined and implemented in accordance with ajetstdthe provisions
of the domestic law of a State Party.

9. Proposal by France (A/C.6/54/WG.1/CRP.9)

Article 1
For the purposes of this Convention,

1. “Financing” means providing/making available or obtainiegégpting/receiving
funds!

2.  “Funds” means assets/property of every kind, tangible or intangible, however
acquired, including but not limited to cash, bank credits, travellers cheques, bank cheques,
money orders, shares, securities, bonds, drafts, letters of credit or any other negotiable
instrument in any form, including electronic or digital fofm.

3. “Organization” means any group of two or more persons, and any legal entity such
as a company, a partnership, or an association.

4. “A State or government facility” means any permanent or temporary facility or
conveyance that is issued or occupied by representatives of a State, members of
Government, the legislature or the judiciary or by officials or employees of a State or any
other public authority or entity or by employees or officials of an intergovernmental
organization in connection with their official duti&s.

10. Proposal submitted by Mexico (A/C.6/54/WG.1/CRP.10)

Article 2

Add one new paragraph to article 2, as follows:

[iN

A decision will have to be made on whether or not to maintain this paragraph.

Alternative based on the Vienna Drugs Convention: “Funds means assets of every kind, whether
tangible or intangible, movable or unmovable, and legal documents or instruments in any form,
including electronic or digital, evidencing title to, or interest in, such assets, including, but not limited
to, bank credits, travellers cheques, bank cheques, money orders, shares, securities, bonds, drafts,
letters of credit.”

3 It has been proposed to move this definition to article 7.

N
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11.

12.

13.

5. The knowledge, intention or purpose required as elements of the offences
established in this article shall be inferred from well-founded evidenceemtivie
and actual circumstances.

Revised proposal submitted by the United Kingdom of Great Britain
and Northern Ireland (A/C.6/54/WG.1/CRP.11)

Article 20 bis[23]

1. Ondepositing itsinstrument of ratificatiomcaptance or approval of, or accession

to, this Convention, a State Party which is not a party to a treaty listed in the Annex may
declare that, in the application of this Convention to that State Party, offences specified

in that treaty shall not be treated as offences referred to in article 2, paragraph 1,
subparagraph (a). Such declaration shall cease to have effect as soon as the treaty enters
into force for that State Party, which shall notify the depositary of that fact, and the
depositary shall so notify the other States Parties.

2.  StatesParties may propose the addition to the Annex of offences specified in another
treaty even if the treaty is not yet in force. Once the depositarydtasved such a
proposal from [22] States Parties, the Annex shall be deemed to have been so amended
[90] days after the depositary has informed all States Parties that heckasd22]

such proposals. However, a State Party which does not agree with the proposal may, before
or during the said period of [90] days, declare that the addition shall not apply to that State
Party. Such declaration shall cease to have effect as soon as the State Party notifies the
depositary of this, and the depositary shall so notify the other States Parties.

3. All declarations and other communications concerning the Annex shall be made
to or by the depositary and be in writing.

Proposal submitted by Austria (A/C.6/54/WG.1/CRP.12)

Article 2
Paragraph 1 (a)

An act which constitutes an offence within the scope of one of the Conventions listed
in the Annex and as specified theréiwhen such an act, by its nature or context, is
capable of intimidating a Government or the civilian population.

Proposal submitted by Mexico (A/C.6/54/WG.1/CRP.13)

Article 17
Amend paragraph 1 (b) of article 17 to read as follows:

“(b) Measures requiring their financial institutions to make use of the most
efficient measures to identify their usual or occasional customers, as well as

4 For the text of the Annex, see the Austrian proposal contained in document A/AC.252/1999/WP.11
(Official Records of the General Assembly, Fifty-fourth Session, Supplement W537/37),
annex lll, sect. 11).
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customers in whose interest accounts are opened, and to report suspicious
transactions. For this purpose, the States shall consider:

“(i) Adopting regulations prohibiting the opening of anonymous accounts
whose owners or beneficiaries are not and cannot be identified, including
anonymous accounts or accounts under obvioushtiias names, and
measures to ensure that such institutions verify the real identity of the real
owners of all transactions;

“(i) ...
“(if) bis Adopting regulations imposing on financial institutions the
obligation to report to the competent authorities any unusual or suspicious

transaction, as well as transactions exceedingtaioeamount, without fear
of assuming civil liability for having provided information in good faith;

“(iii) ...”

14. Proposal submitted by Costa Rica and Mexico
(A/C.6/54/WG.1/CRP.14)

Article 2
1. Anyperson ...

(b) Acts intended to cause death or serious bodily harm to a person when such
acts are committed with the intent t@poke terror in the popation or to compel a legal
person, an international organization or a State to commit or refrain from committing
an act.

15. Revised texts of articles 5, 7, 8, 12 and 17 [18] prepared by the Friends of
the Chairman (A/C.6/54/WG.1/CRP.15)

Article 5

1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to ensure that when a person responsible for the management or
control of a legal entity located in its territory or organized under its laws has, in that
capacity, committed an offence under article 2 of this Convention, that legal entity shall
incur liability in accordance with the provisions of this article.

2. Such liability may be criminal, civil or administrative.

3. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

4. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective and proportionate measures.

Article 7

1. Each State Party shall take such measures as magchesary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State; or
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(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed; or

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred toin article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against
a national of that State; or

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises of
that State; or

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that
State to do or abstain from doing any act; or

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State; or

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3.  Upon ratifying, acepting, approving or acceding to this Convention, eaateS

Party shall notify the Secretary-General of the United Nations of the jurisdiction it has
established in accordance with paragraph 2. Should any change take place, the State Party
concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as megdssary to establish

its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
is present in its territory and it does not extradite that person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in
article 2, the relevant States Parties shall strive to coordinate their actions appropriately,
in particular concerning the conditions for prosecution and the modalities for mutual legal
assistance.

6. This Convention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures for the identification, detection
and freezing or seizure of any property, funds or other means used or intended to be used
in any manner in order to commit the offences set forth in article 2 as well astkegso
derived from such offences, for purposes of possible forfeiture.

2. Each State Party shall take appropriate measures for the forfeiture of property, funds
and other means used or intended to be used for committing the offences set forth in
article 2 and the proceeds derived from such offences.

3. Each State Party may give consideration to concluding agreements on the sharing
with other States Parties, on aregular or case-by-case basis, of steddsror property,
or funds derived from the sale of such proceeds or property.
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4. Each State PartyaHl consider establishing mechanisms wherebythe funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditionceeslings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.

2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

2 bis. The requesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions @eptbhngs other than those
stated in the request without the prior consent of the requested Party.

2ter. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish civil or administrative
liability pursuant to article 5.

3. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any treaties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 12 bis[13]

None of the offences set forth in article 2 shall be regarded, for the purposes of extradition
or mutual legal assistance, as a fiscal offence. Accordingly, States Parties may not refuse
arequest for extradition or for mutual legal assistance on the sole ground that it concerns
a fiscal offence.

Article 17 [18]

States Parties shall cooperate in the prevention of the offences set forth in article
2, including by:

1. Taking all practicable measures, including,etassary, adapting their domestic
legislation, to prevent and counter preparations in their respective territories for the
commission of those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission
of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in
financial transactions to utilize the most efficient measures available for the identification
of their usual or occasional customers, as well as customers in whose interest accounts
are opened. For this purpose, States shall consider:

(i) Adopting regulations prohibiting the opening of accounts whose holder or
beneficiary is unidentified or unidentifiable;
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(i) With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(iii) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international,

(c) Measures for the supervision and licensing of all money-transmission agencies;

(d) Implementation of feasible measures to detect or monitor the physical cross-
border transport of cash and bearer negotiable instrumenjscstdstrict safeguards
to ensure proper use of information and without impeding in any way the freedom of
capital movements.

2. Exchanging accurate and verified information in accordance with their domestic
law and coordinating administrative and other measures taken, as appropriate, to prevent
the commission of offences set forth in article 2, in particular, by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchange of information
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds or property relating to the commission of such
offences.

Revised texts of articles 5, 7, 8, 12 and 17 [18] prepared by the Friends
of the Chairman (A/C.6/54/WG.1/CRP.15/Rev.1)

Article 5

1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to ensure that when a person responsible for the management or
control of a legal entity located in its territory or organized under its laws has, in that
capacity, or on its behalf, committed an offence set forth in article 2, a legal entity may
be held liable in accordance with the provisions of this article. Such liability may be
criminal, civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective and proportionate measures.

Article 7

1. Each State Party shall take such measures as magchesary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State; or
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(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed; or

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred toin article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against
a national of that State; or

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises of
that State; or

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that
State to do or abstain from doing any act; or

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State; or

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3.  Upon ratifying, acepting, approving or acceding to this Convention, eaateS

Party shall notify the Secretary-General of the United Nations of the jurisdiction it has
established in accordance with paragraph 2. Should any change take place, the State Party
concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as megdssary to establish

its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
is present in its territory and it does not extradite that person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in
article 2, the relevant States Parties shall strive to coordinate their actions appropriately,
in particular concerning the conditions for prosecution and the modalities for mutual legal
assistance.

6. This Convention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the identification, detection and freezing or seizure of any property,
funds or other means used or intended to be used in any manner in order to commit the
offences set forth in article 2 as well as thegeets derived from such offences, for
purposes of possible forfeiture.

2.  Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the forfeiture of property, funds and other means used or intended
to be used for committing the offences set forth in article 2 and tlcegue derived from

such offences.

3. Each State Party concerned may give consideration to concluding agreements on
the sharing with other States Parties, on aregular or case-by-case basis, ofceetdspro
or property, or funds derived from the sale of such proceeds or property.
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4. Each State PartyaHl consider establishing mechanisms wherebythe funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Proposed definition

“Proceeds”’means any property or other type of profit derived from tariroda,
directly or indirectly, through the commission of an offence established in accordance
with article 2, paragraph 1.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditionceeslings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.

2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

2 bis. The requesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions @eptbhngs other than those
stated in the request without the prior consent of the requested Party.

2ter. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish criminal, civil or
administrative liability pursuant to article 5.

3. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any treaties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 12 bis[13]

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. States Parties may not refuse
arequest for extradition or for mutual legal assistance on the sole ground that it concerns
a fiscal offence.

Article 17 [18]

1. States Parties shall cooperate in the prevention of the offences set forth in article
2 by taking all practicable measures, adapting their domestic legislaticecassary,

to prevent and counter preparations in their respective territories for the commission of
those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage imthesson
of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in
financial transactions to utilize the most efficient measures available for the ideiatific

29



A/C.6/54/L.2

30

17.

of their usual or occasional customers, as well as customers in whose interest accounts
are opened, and to report unusual or suspicious transactions. For this purpose, States
Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure
that such institutions verify the identity of the real owners of such transactions;

(i)  With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(if) bis Adopting regulations imposing on financial institutions the obligation to
report promptly to the competent authorities all complex, unusual large transactions
and unusual patterns of transactions, which have no apparent economic or visible
lawful purpose, without fear of assuming criminal or civil liability for breach of any
restriction on disclosure of information if they report their suspicions in good faith;

(iii) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international;

(c) Considering measures for the supervision, including, for example, the
licensing, of all money-transmission agencies;

(d) Consideringimplementing feasible measures to detect or monitor the physical
cross-border transportation of cash and bearer negotiable instrumeigst Bubtrict
safeguards to ensure proper use of information and without impeding in any way the
freedom of capital movements.

2.  States Parties shall further cooperate in the prevention of the offences set forth in
article 2 by exchanging accurate and verified information in accordance with their
domestic law and coordinating administrative and other measures taken, as appropriate,
to prevent the commission of offences set forth in article 2, in particular by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchangmatiafor
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds or property relating to the commission of such
offences.

3.  Such States Parties may exchange information through the International Criminal
Police Organization (Interpol).

Revised texts of articles 5, 7, 8, 12 and 17 [18] prepared by the
Friends of the Chairman (A/C.6/54/WG.1/CRP.15/Rev.2)

Article 5
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1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to ensure that when a person responsible for the management or
control of a legal entity located in its territory or organized under its laws has, in that
capacity, committed an offence set forth in article 2, that legal entity may be held liable

in accordance with the provisions of this article. Such liability may be criminal, civil or
administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective and proportionate measures.

Article 7

1. Each State Party shall take such measures as magchesary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State; or

(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed; or

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred toin article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against
a national of that State; or

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises of
that State; or

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that
State to do or abstain from doing any act; or

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State; or

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3. Upon ratifying, &cepting, approving or acceding to this Convention, edateS

Party shall notify the Secretary-General of the United Nations of the jurisdiction it has
established in accordance with paragraph 2. Should any change take place, the State Party
concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as megdssary to establish

its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
is present in its territory and it does not extradite that person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in
article 2, the relevant States Parties shall strive to coordinate their actions appropriately,
in particular concerning the conditions for prosecution and thalitied for mutual legal
assistance.
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6. This Convention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the identification, detection and freezing or seizure of any funds or
other means used or intended to be used in any manner in order to commit the offences
set forth in article 2 as well as the proceeds derived from such offences, for purposes of
possible forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the forfeiture of funds and other means used or intended to be used
for committing the offences set forth in article 2 and thecpeds derived from such
offences.

3. Each State Party concerned may give consideration to concluding agreements on
the sharing with other States Parties, on a regular or case-by-case basis, of such funds,
other means or proceeds thereof.

4. Each State Party shall consider establishing mechanisms whereby the funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Proposed definition

“Proceeds” means any funds or other kind of benefits derived fromtaimeidl,
directly or indirectly, through the commission of an offence set forth in article 2.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditiorceealings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.

2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

2 bis. The requesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions aepthngs other than those
stated in the request without the prior consent of the requested Party.

2ter. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish criminal, civil or
administrative liability pursuant to article 5.

3. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any traties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 12 bis[13]
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None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. States Parties may not refuse
arequest for extradition or for mutual legal assistance on the sole ground that it concerns
a fiscal offence.

Article 17 [18]

1. States Parties shall cooperate in the prevention of the offences set forth in article
2 by taking all practicable measuré@ster alia, by adapting their domestic legislation,

if necessary, to prevent and counter preparations in their respective territories for the
commission of those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission
of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in
financial transactions to utilize the most efficient measures available for the identification
of their usual or occasional customers, as well as customers in whose interest accounts
are opened, and to report unusual or suspicious transactions. For this purpose, States
Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure
that such institutions verify the identity of the real owners of such transactions;

(i)  With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(if) bis Adopting regulations imposing on financial institutions the obligation to
report promptly to the competent authorities all complex, unusual large transactions
and unusual patterns of transactions, which have no apparent econoioasly

lawful purpose, without fear of assuming criminal or civil liability for breach of any
restriction on disclosure of information ifthey report their suspicions in good faith;

(i) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international.

2.  States Parties shall further cooperate in the prevention of offences set forth in
article 2 by considering:

(a) Measures for the supervision, including, for example, the licensing, of all
money-transmission agencies;

(b) Feasible measurestodetect or monitor the physical cross-border transportation
of cash and bearer negotiable instrumentsjestibo strict safeguards to ensure proper
use of information and without impeding in any way the freedom of capital movements.

3.  States Parties shall further cooperate in the prevention of the offences set forth in
article 2 by exchanging accurate and verified information in accordance with their
domestic law and coordinating administrative and other measures taken, as appropriate,
to prevent the commission of offences set forth in article 2, in particular by:
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(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchange ofinformation
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds relating to the commission of such offences.

4. Such States Parties may exchange information through the International Criminal
Police Organization (Interpol).

18. Revised texts of articles 5, 7, 8, 12 and 17 [18] prepared by the Friends of
the Chairman (A/C.6/54/WG.1/CRP.15/Rev.3)

Article 5

1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to enable a legal entity located in its territory or organized under its
laws to be held liable when a person responsible for the management or control of that
legal entity has, in that capacity, committed an offence set forth in article 2. Such liability
may be criminal, civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective, proportionate and dissuasiveatr
civil or administrative sanctions. Such sanctions may include monetary sanctions.

Article 7

1. Each State Party shall take such measures as magchesary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State; or

(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed; or

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against
a national of that State; or

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises of
that State; or

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that
State to do or abstain from doing any act; or
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(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State; or

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3. Upon ratifying, acepting, approving or acceding to this Convention, eaateS

Party shall notify the Secretary-General of the United Nations of the jurisdiction it has
established in accordance with paragraph 2. Should any change take place, the State Party
concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as megassary to establish

its jurisdiction over the offences set forth in article 2 in cases where the alleged offender
is present in its territory and it does not extradite that person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in
article 2, the relevant States Parties shall strive to coordinate their actions appropriately,
in particular concerning the conditions for prosecution and the modalities for mutual legal
assistance.

6. This Convention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the identification, detection and freezing or seizure of any funds used
or intended to be used in any manner in order to commit the offences set forth in article
2 as well as the proceeds derived from such offences, for purposes of possible forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the forfeiture of funds used or intended to be used for committing
the offences set forth in article 2 and the proceeds derived from such offences.

3. Each State Party concerned may give consideration to concluding agreements on
the sharing with other States Parties, on a regular or case-by-case basis, of such funds,
other means or proceeds thereof.

4. Each State Party shall consider establishing mechanisms whereby the funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Proposed definition

“Proceeds” means anyfunds derived from daaied, directly or indirectly, through
the commission of an offence set forth in article 2.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditiorcpealings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.
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2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

2 bis. The requesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions @eptbngs other than those
stated in the request without the prior consent of the requested Party.

2ter. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish criminal, civil or
administrative liability pursuant to article 5.

3. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any treaties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 12 bis[13]

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. States Parties may not refuse
arequest for extradition or for mutual legal assistance on the sole ground that it concerns
a fiscal offence.

Article 17 [18]

1. States Parties shall cooperate in the prevention of the offences set forth in article
2 by taking all practicable measurasier alia, by adapting their domestic legislation,

if necessary, to prevent and counter preparations in their respective territories for the
commission of those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission
of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in
financial transactions to utilize the most efficient measurasadble for the identifiation
of their usual or occasional customers, as well as customers in whose interest accounts
are opened, and to report unusual or suspicious transactions. For this purpose, States
Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure
that such institutions verify the identity of the real owners of such transactions;

(i) With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(if) bis Adopting regulations imposing on financial institutions the obligation to
report promptly to the competent authorities all complex, unusual large transactions
and unusual patterns of transactions, which have no apparent economioasly

lawful purpose, without fear of assuming criminal or civil liability for breach of any
restriction on disclosure of information ifthey report their suspicions in good faith;
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(iii) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international.

2.  States Parties shall further cooperate in the prevention of offences set forth in
article 2 by considering:

(a) Measures for the supervision, including, for example, the licensing, of all
money-transmission agencies;

(b) Feasible measuresto detect or monitor the physical cross-border transportation
of cash and bearer negotiable instrumentsjestilbo strict safeguards to ensure proper
use of information and without impeding in any way the freedom of capital movements.

3.  States Parties shall further cooperate in the prevention of the offences set forth in
article 2 by exchanging accurate and verified information in accordance with their
domestic law and coordinating administrative and other measures taken, as appropriate,
to prevent the commission of offences set forth in article 2, in particular by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchangeafiorior
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds relating to the commission of such offences.

4.  States Parties may exchange information through the International Criminal Police
Organization (Interpol).

Proposal submitted by the United Kingdom of Great Britain and
Northern Ireland (A/C.6/54/WG.1/CRP.16)

Article 1
For the purposes of this Convention:
1. [*Financing” — incorporate the concept in art. 2 (1)]
2. "Funds” means assets of every kind, whether tangible or intangible, movable or

immovable, however acquired, and legal documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such assets [, including, but not
limited to, bank credits, travellers’ cheques, bank cheques, money orders, share
certificates, securities, bonds, bankers’ drafts and letters of credit];

3. [*Organization” — delete]
4. “State or government facility” means [no change].

Article 2

1. Anyperson commits an offence within the meaning ofthis Convention if that person
by any means, directly or indirectly, unlawfully provides acepts funds with the
intention that they should be used or in the knowledge that they are to be used, in full or
in part, to prepare for or to commit:

(a) Offences specified ...
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20.

21.

22.

Proposal submitted by Guatemala (A/C.6/54/WG.1/CRP.17)

Article 8
At the end of paragraph 4 add the following sentence:

“The establishment of any such mechanism shall be without prejudice to such rights
to compensation as those victims may have under the generally applicable law of
torts of the State or States concerned.”

Explanation. This is anex abundanti cautelprovision meant to ensure that no State
avails itself of paragraph 4 to effectively deprive victims of the crimes in question of
compensation or to delay or hamper payment thereof.

Non-paper submitted by the United Kingdom of Great Britain and
Northern Ireland (A/C.6/54/WG.1/CRP.18)

Article 2

1. Anyperson commits an offence... ifthat person ... provides funds with the intention
that they should be used ... to carry out:

(a) an act which would be an offence for the purposes of a convention listed in
annex | to this Convention;

Proposal submitted by Guatemala to the revised text proposed in
document A/C.6/54/WG.1/CRP.15 (A/C.6/54/WG.1/CRP.19)

Article 5
Paragraph 1
Replace the last part of the paragraph with the following:
“has, as such, committed an act considered to be an offence under article 2 of the
present Convention, the said entity shall incur criminal, civil or administrative
liability.”
Paragraphs 3, 4 and 5
Delete paragraph 2 and renumber paragraphs 4 and 5 as 3 and 4, respectively.
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23.

24,

25.

26.

Proposal submitted by Guatemala

Amendment to the revised proposal submitted by the United Kingdom
of Great Britain and Northern Ireland, contained in document
A/C.6/54/WG.1/CRP.11 (A/C.6/54/WG.1/CRP.20)

Paragraph 1

In the last sentence, between the words “which” and “shall”, insert “, unless the
depositary is the Secretary-General of the United Nations,”.

Proposal submitted by Mexico (A/C.6/54/WG.1/CRP.21)

Article 5
1. Replace paragraph 4 with the following text:

“4. States Parties shall ensure, in particular, that effective, proportionate and
dissuasive penal or non-penal sanctions, including monetary sanctions, are imposed
on legal entities liable in accordance with the present article.”

Proposal submitted by France (A/C.6/54/WG.1/CRP.22)

Article 17 [18]
1. Unchanged
2.
(a)
(b)
(i)
(i)
(c) Iftheyconsideritnecessary, States Parties may exchange information through
the International Criminal Police Organization (Interpol);

Proposal submitted by the Syrian Arab Republic
(A/C.6/54/WG.1/CRP.23)

Article 2
First paragraph
Delete subparagraph A of paragraph 1.

Second paragraph
Redraft paragraph B (a new paragraph) to read as follows:

“An act intended to cause death or serious bodily or psychological injury or
the destruction in full or in part of a public or private establishment by using any
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27.

28.

29.

criminal method whatsoever when such acts by their nature or context are designed
to terrorize a Government, an international organization or a civilian population.”

Proposal submitted by the Syrian Arab Republic
(A/C.6/54/WG.1/CRP.24)

Article 5
Paragraph 1.Redraft to delete “in accordance with the provisions of this article”.

Paragraph 2.Add “in accordance with the domestic laws of the State concerned”
at the end of the paragraph.

Article 7
Insert the following phrase at the outset of paragraph 6:
“without prejudice to the norms of general international law”.

Article 8
Rephrase paragraph 5 of the English version to read:

“The provisions of this article shall be implemented without prejudice to the
rights of others acting in good faith”.

Proposal submitted by Brazil (A/C.6/54/WG.1/CRP.25)

Article 2, paragraph 1

1. Anyperson commits an offence within the meaning ofthis Convention if that person
unlawfully and intentionally proeeds with the financing of a person or origation in

the knowledge that such financing will or could be used, in full or in part, in order to
prepare or commit:

(a) An act designed to cause death or serious bodily injury to a civilian or to any
other person, when such an act, by its nature or context, constitutes a means of
intimidating a Government, international and non-governmental organizations or the
civilian population; or

(b) Anoffence within the scope of one of the Conventions itemized in the Annex,
subject to its atification by the State Party, as long as it carries the characteristics
mentioned in subparagraph (a) above.

Proposal submitted by the Netherlands (A/C.6/54/WG.1/CRP.26)

Article 2
New paragraph 1 bis

If the provision or acceptance of the funds has not been completed by reason of
circumstances dependent on the perpetrator’s will, there will be no offence.
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31.

32.

33.

Proposal submitted by Colombia, Costa Rica and Mexico
(A/C.6/54/WG.1/CRP.27)

Article 2

1. Anyperson commits an offence within the meaning ofthis Convention ifthat person
voluntarily provides, accepts or collects funds by any means, directly or indirectly, with
the intention that the funds should be used, or with the full knowledge and consent that
the funds will be used, in full or in part, to prepare for or to commit:

(a ...
Delete subparagraph (c) of article 2, paragraph 4.

Proposal submitted by Mexico (A/C.6/54/WG.1/CRP.28)

Article 5, paragraph 3

Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective, proportionate and dissuasivetr
administrative or civil sanctions. Such sanctions may include monetary sanctions.

Proposal submitted by Australia (A/C.6/54/WG.1/CRP.29)

Article 5

1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to enable a legal entity located in its territory or organized under its
laws to be held liable, when a person responsible for the management or control of that
legal entity has, in that capacity, committed an offence set forth in article 2. Such liability
may be criminal, civil or administrative.

Discussion paper submitted by France
(A/C.6/54/WG.1/CRP.30)

Preamble
The States Parties to this Convention,

Bearing in mindhe purposes and principles of the Charter of the United Nations
concerning the maintenance of international peace and security and the promotion of
good-neighbourliness and friendly relations and cooperation among States,

Deeply concernedbout the worldwide escalation of acts of terroris@liits forms
and manifestations,

Recallingthe Declaration on Measures to Eliminate International Terrorism,
annexed to General Assemblyresolution 49/60 of 9 Deceb®®, in which, “the States
Members of the United Nations solemnly reaffirm their unequivocal condemnation of all
acts, methods and practices of terrorism as criminal and unjustifiable, wherever and by
whomever committed, including those which jeopardize the friendly relations among
States and peoples and threaten the territorial integrity and security of States”,

Notingthat the Declaration also encouraged States “to review urgently the scope
ofthe existing international legal provisions on the prevention, repressiofimirtbtion
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of terrorism in all its forms and manifestations, with the aim of ensuring that there is a
comprehensive legal framework covering all aspects of the matter”,

RecallingGeneral Assembly resolution 53/108 of 8d@mberl998, in which the
Assemblydecided that the Ad Hoci@mittee established by Genefaglsembly resolution
51/210 of 17 Bcemberl996 should “elaborate a draft international convention for the
suppression of terrorist financing to supplement related existing international
instruments”,

Recalling alsoGeneral Assembly resolution 51/210 of 1&dember1996,
paragraph 3, subparagraph (f), in which the Assendilg apon all States “to take steps
to prevent and counteract, through appropriate domestic measures, the financing of
terrorists and terrorist organizations, whether such financing is direct or indirect through
organizations which also have or claim to have charitable, social or cultural goals or
which are also engaged in unlawful activities such asillicit arms trafficking, drug dealing
and racketeering, including the exploitation of persons for purposes of funding terrorist
activities, and in particular to consider, where appropriate, adopting regulatory measures
to prevent and counteract movements of funds suspected to be intended for terrorist
purposes without impeding in any way the freedom of legitimate capital movements and
to intensify the exchange of information concerning international movements of such
funds”,

Recalling furtherGeneral Assembly resolution 52/165 of 18d@mberl997, in
which the Assemblyalls upon States to “consider, in particular, the implementation of
the measures set out in paragraphs 3 (a) to (f) of its resolution 51/210" ecémber
1996,

Noting that financing which terrorists may obtain increasingly influences the
number and seriousness of international acts of terrorism they commit,

Noting alsahat existing multilateral legal instruments do not specifically address
such financing,

Being convincedf the urgent need to enhance international cooperation between
States in devising and adopting effective measures for the prevention of the financing
of terrorism as well as the prosecution and punishment of the perpetrators of actions
contributing to terrorism,

Consideringthat the financing of terrorism is a matter of grave concern to the
international community as a whole,

Have agreed as follows:

Revised discussion paper submitted by France
(A/C.6/54/WG.1/CRP.30/Rev.1)

Preamble
The States Parties to this Convention,

Bearing in mindhe purposes and principles of the Charter of the United Nations
concerning the maintenance of international peace and security and the promotion of
good-neighbourliness and friendly relations and cooperation among States,

Deeply concerneabout the worldwide escalation of acts of terrorism in all its forms
and manifestations,



A/C.6/54/L.2

35.

Recallingall the relevant Gener&lssembly resolutions on theatter, including
resolution 49/60 of 9 Decemb#B94 and its annex on the Declaration on Measures to
Eliminate International Terrorism, in which, “the States Members of the United Nations
solemnly reaffirm their unequivocal condemnation of all acts, methods and practices of
terrorism as criminal and unjustifiable, wherever and by whomever committed, including
those which jeopardize the friendly relations among States and peoples and threaten the
territorial integrity and security of States”,

Notingthat the Declaration also encouraged States “to review urgently the scope
ofthe existing international legal provisions on the prevention, repression and elimination
of terrorism in all its forms and manifestations, with the aim of ensuring that there is a
comprehensive legal framework covering all aspects of the matter”,

RecallingGeneral Assembly resolution 51/210 of 1@dember1 996, paragraph
3, subparagraph (f), in which the Assemldyis upon all States “to take steps to prevent
and counteract, through appropriate domestic measures, the financing of terrorists and
terrorist organizations, whether such financing is direct or indirect throughinegieoms
which also have or claim to have charitable, social or cultural goals or which are also
engaged in unlawful activities such as illicit arms trafficking, drug dealing and
racketeering, including the exploitation of persons for purposes of funding terrorist
activities, and in particular to consider, where appropriate, adopting regulatory measures
to prevent and counteract movements of funds suspected to be intended for terrorist
purposes without impeding in any way the freedom of legitimate capital movements and
to intensify the exchange of information concerning international movements of such
funds”,

Recalling als@seneral Assemblyresolution 52/165 of 1&d@mbed 997, in which
the Assembly alls upon States to “consider, in particular, the implementation of the
measures set out in paragraphs 3 (a) to (f) of its resolution 51/210” &cenibel 996,

Recalling furtheGeneral Assembly resolution 53/108 of8@@mbed 998, in which
the Assembly decided that the Ad Hocrroittee established by Generadssembly
resolution 51/210 of 17 DecemtE996 should “elaborate a draft international convention
for the suppression of terrorist financing to supplement related existing international
instruments”,

Noting that financing which terrorists may obtain increasingly influences the
number and seriousness of international acts of terrorism they commit,

Noting alsothat existing multilateral legal instruments do not expressly address
such financing,

Being convincedf the urgent need to enhance international cooperation between
States in devising and adopting effective measures for the prevention of the financing
of terrorism as well as the prosecution and punishment of the perpetrators of actions
contributing to terrorism,

Consideringthat the financing of terrorism is a matter of grave concern to the
international community as a whole,

Have agreed as follows:

Draft report of the Working Group (A/C.6/54/WG.1/CRP.31 and
Add.1-12)
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36.

37.

38.

Revised discussion paper presented by the coordinator on article 1
(A/C.6/54/WG.1/CRP.32)

Article 1

For the purposes of this Convention:

1. “Funds” means assets of everykind, whether tangible or intangible, movable
or immovable, however acquired, and legal documents or instruments in any form,
including electronic or digital, evidencingtle to or interest in such assets,
including but not limited to bank credits, travellers cheques, bank cheques, money
orders, shares, securities, bonds, drafts and letters of credit.

2. "A State or government facility” means any permanent or temporary facility

or conveyance that is used or occupied by representatives of a State, members of
Government, the legislature or the judiciary, or by officials or employees of a State
or any other public authority or entity, or by employees or officials of an
intergovernmental organization in connection with their official duties.

3. “"Proceeds” means any funds derived from daoted, directly or indirectly,
through the commission of an offence set forth in article 2.

Proposal submitted by India (A/C.6/54/WG.1/CRP.33)

Article 2, paragraph 1

Amend subparagraph (b) to read as follows:

(b) Anyother act intended to cause death or serious bodily injury to any person,

when the purpose of such an act is by its nature or context to intimidate or compel a third
party, namely, a State, an international organization, a natural or juridical person, or a
group of persons, to do or to abstain from doing any act.

Proposal submitted by Pakistan and the Syrian Arab Republic
(A/C.6/54/WG.1/CRP.34)

Preamble

1.

Amend the first two lines of the third of preambular paragraph to read as
follows:

Recalling all relevant Gener&lssembly resolutions, including resolution 49/60
of 9 Decembel 994, by which it adopted the Declaration on Measures to Eliminate
International Terrorism, and in which

Insert the following new fifth preambular paragraph:

Recalling General\ssembly resolution 40/61 of 9 Decemld®85, in paragraph

9 of which the Assembly urgedl States, unilaterallyand in cooperation with other
States, as well as relevant United Nations organs, to contribute to the progressive
elimination of the causes underlying international terrorism and to pay special
attention to all situations, including colonialism, racism and situations involving
mass and flagrant violations of human rights and fundamental freedoms and those
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involving alien occupation, that may give rise to international terrorism and may
endanger international peace and security.

3. Amend the last preambular paragraph to read as follows:

Considering that international terrorism and its financing is a matter of grave
concern to the international community as a whole.

Revised text prepared by the Friends of the Chairman
(A/C.6/54/WG.1/CRP.35)

Preamble
The States Parties to this Convention,

Bearing in mindhe purposes and principles of the Charter of the United Nations
concerning the maintenance of international peace and security and the promotion of
good-neighbourliness and friendly relations and cooperation among States,

Deeply concerneabout the worldwide escalation of acts of terrorism in all its forms
and manifestations,

Recallingthe Declaration on the Occasion of the Fiftieth Anniversary of the United
Nations, contained in GenerAksembly resolution 50/6 of 24 October 1995,

Recalling alsoall the relevant GeneraAssembly resolutions on theatter,
including resolution 49/60 of 9 Decemb®994 and its annex on the Declaration on
Measures to Eliminate Intestional Terrorism, in which the&es Members of the United
Nations solemnly reaffirmed their unequivocal condemnation of all acts, methods and
practices of terrorism as criminal and unjustifiable, wherever and by whomever
committed, including those which jeopardize the friendly relations among States and
peoples and threaten the territorial integrity and security of States,

Notingthat the Declaration on Measures to Eliminate International Terrorism also
encouraged States to review urgently the scope of the existing international legal
provisions on the prevention, repression and elimination of terrorism in all its forms and
manifestations, with the aim of ensuring that there is a comprehensive legal framework
covering all aspects of the matter,

RecallingGeneral Assembly resolution 51/210 of 1@d@mberl996, paragraph
3, subparagraph (f), in which the Assemldyled upon all States to take steps to prevent
and counteract, through appropriate domestic measures, the financing of terrorists and
terrorist organizations, whether such financing is direct or indirect throughipagians
which also have or claim to have charitable, social or cultural goals or which are also
engaged in unlawful activities such as illicit arms trafficking, drug dealing and
racketeering, including the exploitation of persons for purposes of funding terrorist
activities, and in particular to consider, where appropriate, adopting regulatory measures
to prevent and counteract movements of funds suspected to be intended for terrorist
purposes without impeding in any way the freedom of legitimate capital movements and
to intensify the exchange of information concerning international movements of such
funds,

Recalling als@General Assembly resolution 52/165 of 1&d@mbed 997, in which
the Assemblycalled upon States to consider, in particular, the implementation of the
measures set out in paragraphs 3 (a) to (f) of its resolution 51/210 efcEmbel 996,
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Recalling furtheGeneral Assemblyresolution 988 of 8 Becembef 998, in which
the Assembly decided that the Ad HocmQuittee established by Generassembly
resolution 51/210 of 17 &embed 996 should elaborate a draft international convention
for the suppression of terrorist financing to supplement related existing international
instruments,

Consideringthat the financing of terrorism is a matter of grave concern to the
international community as a whole,

Notingthat the number and seriousness of acts of international terrorism depend
on the financing that terrorists may obtain,

Noting alsothat existing multilateral legal instruments do not expressly address
such financing,

Being convincedf the urgent need to enhance international cooperation among
States in devising and adopting effective measures for the prevention of the financing
of terrorism, as well as the prosecution and punishment of the perpetrators of actions
contributing to terrorism,

Have agreed as follows

Article 1
For the purposes of this Convention:

1. “Funds” means assets of every kind, whether tangible or intangible, movable or
immovable, however acquired, and legal documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such assets, including, but not
limited to, bank credits, travellers cheques, bank cheques, money orders, shares,
securities, bonds, drafts, letters of credit.

2. “"A State or governmental facility” means any permanent or temporary facility or
conveyance thatis used or occupied by representatives of a State, members of Government,
the legislature or the judiciary or by officials or employees of a State or any other public
authority or entity or by employees or officials of an intergovernmental organization in
connection with their official duties.

3.  “"Proceeds” means anyfunds derived from @aoied, directly or indirectly, tlough
the commission of an offence set forth in article 2 below.

Article 2

Article 3

This Convention shall not apply where the offence is committed within a single
State, the alleged offender is a national of that State and is present in the territory of that
State and no other State has a basis under article 7, paragraph 1, or article 7, paragraph
2, to exercise jurisdiction, except that the provisions of articles 12 to 17 shall, as
appropriate, apply in those cases.

Article 4
[See Annex|

Article 5
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1. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to enable a legal entity located in its territory or organized under its
laws to be held liable when a person responsible for the management or control of that
legal entity has, in that capacity, committed an offence set forth in article 2. Such liability
may be criminal, civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals
having committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance
with paragraph 1 above are subject to effective, proportionate and dissuasivetr
civil or administrative sanctions. Such sanctions may include monetary sanctions.

Article 6
[See Annex|

Article 7
[See Annex|

Article 8

1. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the identification, detection and freezing or seizure of any funds used
or intended to be used in any manner in order to commit the offences set forth in article
2 as well as the proceeds derived from such offences, for purposes of possible forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its domestic
legal principles, for the forfeiture of funds used or intended to be used for committing
the offences set forth in article 2 and the proceeds derived from such offences.

3. Each State Party concerned may give consideration to concluding agreements on
the sharing with other States Parties, on a regular or case-by-case basis, of such funds
or proceeds thereof.

4. Each State Party shall consider establishing mechanisms whereby the funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of
offences referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5.  The provisions of this article shall be implemented without prejudice to the rights
of third parties acting in good faith.

Proposed definition

“Proceeds” means any funds derived from or obtained, directly or indirectly, through
the commission of an offence set forth in article 2.

Article 9
[See AnneX |

Article 10
[See Annex|

Article 11
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[See Annex|

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extraditiongeeslings in respect

of the offences set forth in article 2, including assistance in obtaining evidence in their
possession necessary for the proceedings.

2.  States Parties may not refuse a request for mutual legal assistance on the ground
of bank secrecy.

2 bis. The requesting Party shall not transmit nor use information or evidence furnished
by the requested Party for investigations, prosecutions aepdings other than those
stated in the request without the prior consent of the requested Party.

2ter. Each State Party may give consideration to establishing mechanisms to share with
other State Parties information or evidence needed to establish criminal, civil or
administrative liability pursuant to article 5.

3. States Parties shall carry out their obligations under paragraphs 1 and 2 in
conformity with any traties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties or
arrangements, States Parties shall afford one another assistance in accordance with their
domestic law.

Article 12 bis[13]

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. States Parties may not refuse
arequest for extradition or for mutual legal assistance on the sole ground that it concerns
a fiscal offence.

Article 13 [14]
[See Annex]|

Article 14 [15]
[See Annex|

Article 15 [16]

Article 16 [17]
[See Annex|

Article 17 [18]

1. States Parties shall cooperate in the prevention of the offences set forth in article
2 by taking all practicable measuréster alia, by adapting their domestic legislation,

if necessary, to prevent and counter preparations in their respective territories for the
commission of those offences within or outside their territories, including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission
of offences set forth in article 2;
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(b) Measures requiring financial institutions and other professions involved in
financial transactions tdilize the most efficient measuresabable for the identification
of their usual or occasional customers, as well as customers in whose interest accounts

are opened, and to pay special attention to unusual or suspicious transactions and report

transactions suspected of stemming from a criminal activity. For this purpose, States
Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure
that such institutions verify the identity of the real owners of such transactions;

(i) With respect to the identification of legal entities, requiring financial
institutions, when acessary, to take measures to verify the legal existence and the
structure of the customer by obtaining, either from a public register or from the
customer or both, proof of incorpation, including information concerning the
customer’s name, legal form, address, directors and provisions regulating the power
to bind the entity;

(i) bis Adopting regulations imposing on financial institutions the obligation to
report promptlyto the competent authorities all complex, unusual large transactions
and unusual patterns of transactions, which have no apparent econolioasly

lawful purpose, without fear of assuming criminal or civil liability for breach of any
restriction on disclosure of information if they report their suspicions in good faith;

(i) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic or international.

2.  States Parties shall further cooperate in the prevention of offences set forth in
article 2 by considering:

(a) Measures for the supervision, including, for example, the licensing, of all
money-transmission agencies;

(b) Feasible measures todetect or monitor the physical cross-border transportation
of cash and bearer negotiable instrumentsjestibo strict safeguards to ensure proper
use of information and without impeding in any way the freedom of capital movements.

3.  States Parties shall further cooperate in the prevention of the offences set forth in
article 2 by exchanging accurate and verified information in accordance with their
domestic law and coordinating administrative and other measures taken, as appropriate,
to prevent the commission of offences set forth in article 2, in particular by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services tofacilitate the secure and rapid exchangeafiorior
concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(i) The movement of funds relating to the commission of such offences.

4. States Parties mayexchange information through the International Criminal Police
Organization (Interpol).

Article 18 [19]
[See Annex|
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Article 19 [20]
[See Annex|

Article 20 [22]
[See Annex|

Article 21 [24]
[See Annex|

Article 22 [25]
[See Annex|

Article 23 [26]
[See AnneX|

Article 24 [27]
[See AnneX|

Article 25 [28]
[See AnneX|

Testimonium
[See AnneX|

40. Revised text prepared by the Friends of the Chairman
(A/C.6/54/WG.1/CRP.35/Rev.1)

[See Annex|

41. Proposal submitted by Kuwait

Preamble

Kuwait supports the proposal submitted by Pakistan and the Syrian Arab Republic
(A/C.6/54/WG.1/CRP.34) concerning the amendment of the first two lines of the third
preambular paragraph and the insertion of a new fifth preambular paragraph.

Article 1
“For the purposes of this Convention:
“1. “Financing” means the transfer or reception of funds.”

Rationale: Transfer an@ception are to be regarded as an action involving the two
conditions of offer andaeptance, so that the two elements of a crime are here present:
the material, namelythe act of transferring agkiving; and the moral, namelyminal
intent.
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“2.  “Funds” means cash, assets or property, movable or immovable, however
acquired®

“3. “Organization” means any @ity that brings together a group of persons united
and linked together by a common interest and declared objeétives.

“4. “State or Government facility” means any permanent or temporary facility

or conveyance that is used or occupied by representatives of a State, members of
Government, the legislature or the judiciary or by officials or employees of the State
or any other public authority or entity or by employees or officials of an
intergovernmental organization in connection with their official duties.

“5. “Proceeds” means any funds derived from dairbed, directly or indirectly,
through the commission of an offence set forth in article 2 hereunder.”

We propose that a definition of “terrorism” should be included in the Convention
since the concept is basic to the instrument.

Article 2

“Any person commits an offence within the meaning ofthis Convention if that
person intentionallydi-sarah muta’ammaddt{’ amidan muta‘amadar)® proceeds
with the financing of a person or organization by any means whatever, directly or
indirectly, to contribute to the preparation or commission of one of the serious
offencesitemized in annex | to this Convention, provided that a State Party to this
Convention is a party to the conventions in questfomhen such an act, by its
nature or context, constitutes a means of intimidating a Government or the civilian
population.™

We propose the inclusion in the annex to the Convention of the four Geneva
Conventions [of 12 August 1949] and their additional protocols.

We propose that paragraphs 2, 3 and 4 be deleted.

Rationale: It appears to us from our reading of these provisions that they involve
useless repetition and redundancy andt@ionmajor inconsistencies. They should
therefore be deleted.

Article 4
Paragraph (a)
This paragraph should be deleted.

Rationale: It appears to us from our reading of the paragraph that there is a sense
of compelling a State that is a party to the Convention to comply with the provisions of

5 Adopting the proposal of Guatemala while leaving the expression “however acquired” in place for the
sake of generality.

5 A proposal by Kuwait. There is nevertheless room for opinion here concerning the extent to which
“organization” should be defined or left undefined. This is because the definition may vary from one
case to another.

" We propose that this definition be deleted, because it is not needed and because the meaning of “State
or government facility” differs in its breadth or narrowness from one country and one administrative
system to another.

8 Adopting the proposal of the Syrian Arab Republic.

9 Adopting the proposal of Japan.

10 Adopting the proposal of [the Republic of] Korea.

11 Adopting the proposal of Austria.
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the conventions mentioned in the annex, all of which, in Kuwait’s view, it may not have
signed or ratified. The inclusion of this paragraph is therefore to be considered as a kind
of unacceptable compulsion. It is this that motivated us to propose the amendment of
article 2, paragraph 1 (a).

Paragraph (b)
We propose the amendment of the paragraph, sothat article 4 would read as follows:

“Each State Party shall adopt such measures as magdesgsary to punish the
offences set forth in article 22

Rationale: The reason for this amendment is to give the State the freedom to take
the measures it deems appropri@i¢he basis of those conventions with respect to which
it has taken the necessary constitutional measures and that have for it entered into force
because such conventions on entering into force are automatically considered to be
national law that must be applied and complied with without any specific stipulation to
that effect and also subject to th&t®’s various laws and regulations.

Article 5
We propose that the article as a whole be amended as follows:

“l. Each State Party, in accordance with its domestic legal system, shall take the
necessary measures to enable a person responsible for the management or control
of a legal entity located in its territory or organized under its laws to be held liable
when, acting as its representative, he has knowingly, through the agency of one or
more persons responsible for that enttigpmmitted an offence set forth in article

2 of this Conventiort?

“2.  The person responsible for the legal entity shall incur criminal, civil or
administrative liability resulting from the legal entity itself, it being understood that
effective and appropriate measures shall be taken against the person conterned.”

Article 7

We propose the amendment of some paragraphs of this article, as follows:

Paragraph 2 (a), (b) and (c)

We propose that the reference to “article 2, paragraph 1, subparagraph (a) or (b)”
should be amended in accordance with the above proposal to amend article 2.

Paragraph 2 (e)

52

12 sybject to the possibility of altering the annex or altering the wording of article 2.

13 Adopting the proposal of the Syrian Arab Republic.

14 Subject to the repositioning or rewording of article 2.

15 A Kuwaiti proposal based on the fact that it is the natural person that is fully liable for the actions of
the legal entity and that it is not the legal entity that incurs civil, criminal or administrative liability
but the individual responsible for the entity. (For example, in the case of the board of directors of a
company it is the individual members who are fully responsible for the legal entity and it is they and
not the legal entity who incur liability.)
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We have a question concerning the extent to which a State Party to the Convention
may establish its jurisdiction over crimes committed on board an aircraft which is operated
by the Government of that State. Is it a Government aircraft whether civil or military?
May a State use the right of jurisdiction over aircraft of this kind as representing the
sovereignty of the State whose flag and emblem they carry?

Paragraph 6

This paragraph should be deleted because there is no need for it given its redundancy
and insignificance.

Article 8
Paragraphs 1 and 2
We propose that paragraphs 1 and 2 should be combined to read as follows:

“l. Each State party shall take appropriate measures, in accordance with its
domestic system, for the identification, detection, freezing or seizure of funds
resulting from the commission of the offences set forth in artiieoRthis
Convention as well as the proceeds derived from such offences, for purposes of
forfeiture in case of need.”

Paragraph 5

The paragraph should be amended to accord with the English version and should
read as follows:

“5. The provisions of this article shall be implemented without prejudice to the
rights of third parties acting in good faith.”[Changirghnan bi-hudzq al-ghayr
dhaw al-niyah al-hasanah(“subject to the rights of others of good faith”) to
akhidhan bi-"ayn al-i'tilar al-taraf al-thalith husn al-nryah (“taking into account

the third party, good faiths|c]").]

In this context, we join the Syrian delegation in wondering whether, in this
paragraph, the expression “the rights of othenstiq al-ghay) means [those of] a State
party or an ordinary individual, it being understood that the ordinary individual is not
involved in the Convention because he is a person in private law and not an entity in
international law.

We propose the amendment of the Arabic version of the definition otépos”
in article 1 to read as follows:

[[“Proceeds” means] any funds derived from otasbed, directly or indirectly,
through the commission of an offence set forth in article 2.]

Changetansha’ (“arising”) to tujna (“realized”), and changéuhsalto yuhsal
“alayha (“obtained”).
Article 17

Paragraph 1 (c)

We propose the deletion of the words “and licensing” [A/AC.252/1999/WP.47] in
accordance with the proposal of Mexico [A/AC.252/1999/WP.52].

16 Subject to the alteration of the annex or rewording of article 2.
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Article 19 bis

The proposal contained in document A/C.6/54/WG.1/CRP.4 would add to the
Convention an article 18isto exclude acts governed by international humanitarian law
from the scope of application of the Convention. This is because they are humanitarian
acts and funding provided in the event of armed conflict. The delegation of Kuwait
therefore agrees with this proposal so that humanitarian organizations involved in
providing funding and humanitarian services in time of armed conflict can be protected
from having the provisions of the Convention applied to them and so that their actions
will not be considered terrorism as characterized by the Convention.
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Annex || 4. During the general discussion, the point was made

; ; thatthe draft convention should not addressissues relating
Informal summary of the discussions to disarmament, which are better dealt with in other fora.

inthe Working Group, prepared by It was stated that efforts should rather be focused on the

the Chairman’ early conclusion of an international legal instrument for
the suppression of acts of nuclear terrorism, which posed
General discussion areal and very serious threat. It was further suggested that,

in the light of limited possibilities of compromise on the

1.  Atits 1st and 11th meetings, held on 27 Septemt?é?js“ng alternative _texts onthe scope c_)fapplication, th_ere
and 8 October 1999, the Working Group held a gene?’gﬁ‘s a need to consider a new text, whlch should take into
exchange ofviews on the draft international convention f3Fcount the concerns of States on this matter.

the suppression of acts of nuclear terrorism and the draft At the 11th meeting, the Chairman reviewed the
international convention for the suppression of thetatus of work relating to the draft convention and
financing of terrorism. appointed a coordinator with a view to organizing open-
2. Several delegations reiterated their unequivoc%rl‘ded informal consultations on the draft convention at an

condemnation of terrorism in all its forms andPPropriate time during the current session of the Sixth

manifestations and stressed the importance of spe&mmittee, whowould reportto the Chairman of the Sixth
elaboration and adoption of both conventions. Sor@Mmmittee on the outcome of the consultations (see sect.
delegations observed that the completion of the work §nParas. 10 and 11). The coordinator made a statement
the two draft conventions would enable the Ad Hd&9arding the organization of such informal consultations

Committee to proeed to the elabation of a general (IPid., paras. 12 and 13).

convention on international terrorism. In this connection,

the point was made _that, r_ather than adoptlng a plecemegl_ Elaboration of the draft international

approach and dealing with such hypothetical issues as . .

those of nuclear terrorism, efforts should be focused on the qonve!']tlon for the_ suppression of the

development of a comprehensive legal instrument that financing of terrorism

would contain a definition of terrorism, distinguishing it

from the legitimate struggle of peoples for nation&. At the 1st meeting of the Working Group, the

liberation and self-determination, and condemn Std®presentative of France introduced a working paper on the

terrorism as the most dangerous form of terrorism. ~ revised versions of articles 1 and 2 (A/54/37, annex |.B).
It was stated that the aim of the proposed draft convention
was to prevent the crime of terrorism and punish its

A. Elaboration of the draft international financing and, in that regard, that article 1, containing
convention for the suppression of acts of  definitions, and article 2, on the scope of the offence within
nuclear terrorism the meaning of the draft convention, were essential

provisions of the instrument.

3. At the 1st meeting of the Working Group, th&. It was considered that the working paper submitted
representative of the Russian Federation noted wibh France provided a good basis for further work on those
appreciation the informal contacts among delegations tiaticles. It was observed that, in order to gain broad
took place during the inter-sessional period with a view $apport, the text of the draft convention should be carefully
elaborating a formulation on the scope of the dradtafted to give due attention to accommodating
international conventioncageptable t@ll delegations. He requirements of different domestic laws. The importance
expressed the hope that efforts would continue to makefitachieving a consensus text was also emphasized so as
possible tofinalize the draft convention during the preseoiensure the effectiveness of the proposed legal instrument
session. through universal participation.

8. The Chairman introduced the discussion paper
(A/54/37, annex I.A) prepared by the Bureau at the end of
* Equivalent provisions contained in the articles in documentthe March session of the Ad Hoc Committee, which was

A/C.6/54/WG.1/CRP.35/Rev.1 (see annex ) are indicated . . . . .
in square brackets. a consolidated version of articles 3to 25, incorporating the
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revised texts of articles 3t0 8, 12 and 17. It was noted ti8t The suggestion was made to add the following
the discussion paper did not constitute a proposal by greambular paragraph found in the International
Bureau and was primarily an attempt to reflect, in @onvention for the Suppression of Terrorist Bombings,
balanced fashion, the views of delegations expressed in‘fnfecalling the Declaration on the Occasion of the Fiftieth
Working Group of the Ad Hoc Committee, with a view afnniversary of the United Nations of 24 October 1995".

facilitating the elaboration of the draft convention. 14. A further suggestion was made to add to the

9. The point was made that the discussion pagmeambular paragraph starting with “[r]lecalling General
submitted by the Bureau was a good basis for the workAssembly resolution 53/108,” the following text “and
the draft convention. It was suggested that the Workisgbsequently will address means of further developing a
Group should focus its attention on those key provisionsmprehensive legal framework of conventions dealing
relating to the definition of the crime of financingwith international terrorism, including considering, on a
terrorism in order to determine the scope of applicationmfiority basis, the elaboration of a comprehensive
the draft convention. It was also noted that the purposeoihvention on international terrorism” (see
the draft convention was to target the sponsors of terroridhC.252/1999/WP.48). Others opposed this suggestion,
in order to deter as well as to prosecute and punish theidting that it was not relevant to the subject of the present
criminal acts without penalizing the legitimate activitiesonvention.

of humanitarian organizations or those who contribué% It was also suggested that the phrase “that the
funds in good faith. The need to establish a speci \Flancing of terrorism” in the last preambular paragraph

criminal intention on the part of those who supply thr?e replaced with “international terrorism and its
funds was underscored in this connection. financing”

10'. Aat the 11fth hmegtlnﬂg, the Chgwman_ Antrocjulced %. In regard to the preambular paragraph referring to
revised text of the draft convention, with article 7‘“existing multilateral legal instruments”, the observation

paragraph 6, orally amended (see annex | to the preﬁﬁgg made that the word “specifically” could be replaced
report). Some delegations stated that the draft conventigp «

which would enable States effectively to deter as well as

to prosecute and punish the financing of terrorist acts, wels T he view was expressed that a reference to General
an important contribution to the fight against terrorisnf\ssembly resolutions on liminating the causes of

It was pointed out, however, that there was no conseng[éorism could be included (see A/C.6/54/WG.1/CRP.34).
on the text, since not all the proposals regarding the draft

articles were taken into account, and more time was needed Consideration on the basis of document

in order to finalize the text. Some delegations reserved the A/C.6/54/WG.1/CRP.30/Rev.1

right to discuss the text in the Sixth Committee. 18. At the 9th meeting of the Working Group, on 6

October, the sponsor delegation introduced a revised
version of the preamble, contained in document
A/C.6/54/WG.1/CRP.30/Rev.1. Reference was made to

) . ) preambular paragraph 3, which recalled all relevant
Consideration on the basis of document General Assembly resolutions.

A/C.6/54/WG.1/CRP.30

expressly”.

Preamble

_ ) 19. During the discussion on the revised text, the
11. At the 8th meeting of the Working Group, omonosal made at the previous meeting to add a preambular

5 October 1999, a proposal for the preamble of the drgl agraph referring to the Declaration on the Occasion of
convention was introduced (see A/C.6/54/WG.1/CRP.3Q)e Fiftieth Anniversary of the United Nations of 24

The sponsor delegation noted that all members of thgigper 1995, was reiterated.

international community are directly affected by the

phenomenon of terrorism. It was stressed that a né{r It was also recommended that the preambular
instrument was needed to meet the growing sophisticati#f@9raph relating to international humanitarian law,
of transnational terrorism, especially in regard to how §ontained in the original proposal for the draft convention

is financed. Further emphasis was placed on the prevenfiy@mitted by the delegation of France (see document
effect of the draft convention. A/54/37, annex Il), be inserted into the text under

consideration.
12. Strong support was expressed for the proposed text.
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21. In reference to the preambular paragraph referridprking Group was drawn to the proposal contained in

to General Assemblyresolution 51/210, the suggestion veilxument A/C.6/54/WG.1/CRP.34, and in particular

made to replace the word “calls” in the second line wiffaragraph 2 relating to the insertion of a new fifth

“called”. preambular paragraph recalling Generdksembly

22. A further proposal was made to replace tﬁgsolution 40/61 of 9 Dec_embe985. It was argueq that

reference to that resolution accorded with the aim of the

raft convention. In response, the observation was made

that the reference in the fourth preambular paragraph to

. “[rlecalling ... all the relevant GeneraAssembly
23. Itwas alsosuggested that the pémate preambular resolutions” was sufficient.

paragraph could be moved to before the paragr
referring to General Assembly resolution 53/108.

preambular paragraph beginning with “[n]oting th
financing which terrorists” with “[n]oting that the
commission of terrorism depends on financing”.

a%]. The view was also expressed that the concerns
underlying the proposal in document

24.  Concerning the preambular paragraph beginnipgc 6/54/WG.1/CRP.34 were adequately addressed in the
with “[b]eing convinced of the urgent need”, the proposgéxt under consideration, and that a reference to the causes

was made to add the phrase “and suppression” after ga@errorism in the preamble was not necessary.
term “prevention”.

25. Further proposals for the preamble were submitted .
in document A/C.6/54/WG.1/CRP.34, some of which were Article 1
supported, others opposed.
Consideration on the basis of the working paper
Consideration on the basis of document prepared by France on articles 1 and 2
A/C.6/54/WG.1/CRP.35 31. The Working Group considered article 1 on the basis

26. A revised text of the preamble, as contained fif the working paper prepared by France contained in
document A/C.6/54/WG.1/CRP.35, was introduced by tf@cument A/54/37, annex I.B, which had been submitted
French delegation at the 10th meeting of the Workiﬁ the end of the session of the Ad Hoc Committee in
Group, on 7 October 1999. It was noted that, following diarch 1999.

an earlier suggestion, areference to the Declaration ong2e In introducing its proposed text for article 1, the
Occasion of the Fiftieth Anniversary of the United Nationgponsor delegation pointed out that the definitions of
contained in Generahssembly resolution 50/6 of 24“financing”, “funds”, “organization” and “State or
October 1995, had been included. Furthermore, the teigvernment facility” were ecessary for determining the
“calls” in the seventh and eighth preambular paragrapksope of the draft convention, and were meant to be precise
had been changed to “called”. and reflect the comments made by the delegations at the
27. The paragraph beginning with the wordsession of the Ad Hoc Committee in March. It was noted

“[c]onsidering that the financing ...” had been moved {hat the definition of “financing”, in particular, attempted

become the tenth preambular paragraph, so as to makd@§&Ver all means of financing within the scope of the draft
order of the preamble more logical. convention. The only outstanding issue in this connection

was whether to include in the definition thexeption of
28. The eleventh preambular paragraph had begpds in addition to their transfer.
reformulated to clarify its meaning. The suggestion was

made that the final preambular paragraph should $8 Following the discussion in the Working Group, the
amended toinclude a reference to the “suppression” of §onsor delegation (France) suited a revised text for
financing of terrorism, as follows: “..., as well as for itgrticle 1 (see A/C.6/54/WG.1/CRP.9)

suppression through the prosecution and punishment of the

perpetrators”. That change was reflected in the subsequent Paragraph 1

version of the preamble, contained in documeny. Wwith regard to the proposed definition of the term
A/C.6/54/WG.1/CRP.35/Rev.1, which was placed bEfOT‘ﬁnancing“' while support was expressed for retaining it

the Working Group atits 11th meeting, on 8 October 1998.article 1, the view was also expressed that paragraph 1

29. During the discussion on the text contained fpPuld be deleted entirely from the article. Similarly, as the

document A/C.6/54/WG.1/CRP.35, the attention of tH&€m only appeared in article 2, paragraph 1, it was
proposed that the definition could be placed there instead
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(see A/C.6/54/WG.1/CRP.16). In terms of the lattexpressed to the inclusion of an express reference to the
proposal, the reference to “proceeds with the financinghowledge requirement.

in article 2, paragraph 1, would then be replaced with thg  other related suggestions included inserting the
phrase “provides or accepts funds”. required element of intent to qualify the terre¢eption”,

35. Regarding the reference to the “transfer” of fundsr criminalizing the eception as a separate offence to

concerns were expressed that the term did not sufficierttignsferring. Furthermore, it was pointed out that the

cover all types of financial assistance. Proposals fproblem might be one of terminology, and that a more
alternative formulations included replacing the term witheutral term, such as “acquisition” could be used to

“providing”, “provision”, or “making funds available”, so overcome the concerns expressed with the use of
as to make it clear that an actual transfer was not requifegteption” (see A/C.6/54/WG.1/CRP.2).

per se. 41. Afurther proposed text was submitted as document
36. The French working paper had included the concefiC.6/54/WG.1/CRP.5.

of “reception” of funds in square brackets to account for

those views expressed during the Ad Hoc Committee Paragraph 2

session in favour of including such a reference. During t
current session, differing views were expressed regard
its inclusion.

25. Reference was made in the Working Group to the
'&gcrepancy between the definition of “funds” in
paragraph 2, which included areference to “property”, and
37. Those that opposed its inclusion expressed tin reference in article 8, paragraphs 1 to 3, to “property,
concern that it would cast the meaning of the terfunds and other means”. Support was expressed for a
“financing” too broadly, criminalizing a wide variety ofsubsequent proposal that the term “property” be deleted
activities beyond what was originally intended. It wawhenever it appeared in conjunction with the term “funds”
pointed out that such a reference could contradict artigi@éce “funds” was intended to refer to all property.

2, and that it captured within its purview not only activ

acts of transferring but also the passive act of receivinggﬁ' Support was expressed by some for providing only a

was also noted that the reference was unnecessaryto c egeric definition, without the inclusion of examples, so
. . y ot to include types of financial resources that might
the case of the middleman who received funds, since {he

subsequent transfer of those funds would fall within t éecome outmo.d(.aq in the future, as well as to ensure the
scope of the term “transfer” tﬁecessary flexibility to encompass new types of funding

' that might arise in the future. In the same vein, it was
38. Others expressed strong support for the inclusionsefggested that the paragraph be ended after the words
the reference to “reception” of funds so as to enhance theoperty” (see A/C.6/54/1999/CRP.5), “intangible” or

capability of States to counter the funnelling of fundacquired”, respectively.

throggh middlemen, who posfsessed the specific int.enltigﬂl The suggestion was made to add the words “including
required by the draft convention, or through other simil at not limited to”, in line with the proposal in document

ythe . B
complex financial arrangements used to finance terrorJ@AC.252/1999/WP.60, so as to make it clear that the list

acts. l.t was noted that, without a reference .to “receptio!?s, erely illustrative (see also A/C.6/54/WG.1/CRP.16).
the middleman who possesses the funds with the requir, QT/aS also observed that the inclusion of the term

intent, but declines to transfer them or is apprehend " . ;
before he has transferred them might not fall within th&f‘e%tably already made the list illustrative.
scope of the definition of “financing”. As such, broadening5. As to the formulation of paragraph 2 as proposed, it
the purview of the term “financing” to include thevas suggested that the reference to “cash or the currency
reception of funds would providet&es with greater of any State” be clarified since the reference to “currency”
options in their prosecutorial strategies. In terms ofiacluded “cash”. It was also suggested that the reference
concurring view, the inclusion of the reference tstead be as follows: “including cash, or the currency of

“reception” was in fact envisaged by the specific inte@ny State”. Furthermore, itwas observed that the reference
requirement contained in article 2. to “cash” appeared twice in the proposed text.

39. The view was also expressed that if the notion 4. The view was expressed that the provision could be
“reception” was to be tained, then it would bestessary formulated differently, as follows: “pecuniary resources or
to clarify the knowledge requirement in relation to thog#y form of pecuniary benefits”, or “pecuniary benefits,
accused of receiving such funds. Opfios was also tangible or intangible, however acquired”.
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47. A preference was also expressed for the formulation

contained in document A/AC.252/1999/WP.60, aswellas  Faragraph 4

for the definition of “property” contained in article 153. While support was expressed for the proposed text
paragraph (qg), of the 1988 United Nations Conventi@f paragraph 4, the suggestion was also made that it be
against lllicit Traffic in Narcotic Drugs and Psychotropienoved to article 7, which contained the only reference in
Substances. The following reformulation of the paragrapie draft convention to “State or government facility”.

was proposed:

11

54. The view was expressed that the scope of the
funds’ means assets of every kind, whether tangibfgovision could be expanded to include a more general
or intangible, movable or immovable, and legakference to “any facility”.

documents or instruments in any form, including

electronic or digital, evidencing title to, or interest Additional definitions

in, such assets, including, but not limited to, ba " _
credits, traveller's cheques, bank cheques, mon It was proposed that two additional definitions be

orders, shares, securities, bonds, drafts, Ietters"‘ ?IUded. for the te_:rms_ pf,Of't from the_offence and
Inancial institution”, respectively (see

credit”. A/C.6/54/WG.1/CRP.6).

(See also the proposal in A/C'6/54/WG'1/CRP'165)6. Conversely, the view was also expressed that no new

Paragraph 3 definitions were acessary.
48. While a preference was expressed for retaining the Consideration on the basis of document
text of paragraph 3, as proposed, according to another A/C.6/54/WG.1/CRP.35

view, the definition was uratessarily lengthy and not . .
e ; . .. 57. At the 10th meeting of the Working Group, on
useful. Similarly, a proposal for its deletion was submitt October 1999, the coordinator of the informal

to the Working Group (see A/C.6/54/WG.1/CRP.16). consultations on article 1 introduced a new text for the

49. The view was expressed that if the reference geovision, which had been included in document
“person” in article 2, paragraph 1, included both/C.6/54/WG.1/CRP.35. It was noted that divergent views
individuals and organizations, then it would not bgad been expressed on the retention of the reference to the
necessary to define “organization”. However, if the terf@rms “financing” and “organization”. The solution was
“person” could not apply to an organization, then it woulg delete both references in article 1, together with the

have to be defined in article 1. In the latter regard,rgformulation of thehapeatto article 2, so as to omit any
preference was expressed for the formulation of theference to those two terms.

definition of “organization” contained in documen . L B .
A/AC.252/1999/WP.6, which included a reference to trESes' With regard to the definition of the term *funds”, it

requirement of a hierarchical structure. This proposal W\ggﬁtaquzryf?jot:ar;g?At\/ec):(te\/,\éis}v\?gsf/%gg gthe footnote
opposed in the Working Group. : ! u ' ' o

50. A further similar proposal to add elements 39. It was further observed that the definition of “State

hierarchy and coordination into the definition ofr government facility’ was consistent with the

organization was made (see A/C.6/54/WG.1/CRP.6). ;gzgiitézna;gsnt\;]ear:t'?r?efoéégﬁiﬁgﬁprﬁs,‘s'on c&fS:I:er;(;rlst

51.  Afurther suggestion was made to end the formulatipfoposed in document A/C.6/54/WG.1/CRP.15/Rev.3
of the provision after the phrase “declared objectives” g@der article 8, had been included.

as to exclude legal entities. Similarly, it was proposed th

the text after the phrase “declared objectives” be replaced. -I(—jhftet)(t ofartmlg 1bwatisull::Js.eql(Jjentl¥/ |tr;]clug(ra]d n the
with the following, more general, formulation: “anare\//g,(-:é/54e/>\</v£rle/p():aéle3 35/)/R el r'er?. f}ﬁ ds ?lrglwadn
whether or not the group constitutes a legal entity” (s ' ) ’ ev.1), which had been table

A/C.6/54/WG.1/CRP.5). efore the Working Group at its 11th meeting, on 8

October 1999.
52. The view was expressed that the reference to a

“group ... of two or more persons” was tautologous, and Article 2
could be reformulated to read “any group of persons,
whatever their declared objectives”.
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Consideration on the basis of the working paper 66. It was further suggested that the concept of
prepared by France on articles 1 and 2 “reception” of funds be inserted in the provision, provided

61. The consideration of article 2 by the Working Grou?at agreement was reached for its inclusion in paragraph
was undertaken on the basis of the working paper prepa e%f article 1 (see A/C.6/54/WG.1/CRP.16).
by France, contained in the report of the Ad H®&7. Suggestions were made to delete the term
Committeet “unlawfully” before the phrase “proceeds with the
inancing” since itwas viewed as redundant. However, the
iew was also expressed that it would be useful to retain
ie reference to “unlawful”, since it added an element of
ibility by, for example, excluding from the ambit of

62. In introducing the working paper, the sponsé
delegation observed that the definition of the offenc
found in article 2, had been drafted with a twofol

objective. First, it addressed the financing of those a o . o L
within the scope of application of existing anti—terrorisr@fppllcatlon of the draft gonyentlon Ieg|t|mate activities,
conventions. In this connection it was also necessarysfb(:h as those of humanitarian orgamzaﬂpns and ransom
envisage the mechanism of updating the list of antyments.,l,nterms ofafurther relategge%tlor!,theterrxl
terrorism conventions annexed to the present text, , _Igvvfu!,ly ‘f:ould. be ”replaced with “deliberately”,
including into it future relevant instruments. Secondly, illingly” or *knowingly".

article 2 was also concerned with the offence of causiff. As to the requirement of “knowledge”, it was
death or serious bodily injury, which was not covered tspiggested that it be strengthened by adding the qualifier
the existing conventions (except for the Internation&ull” before it, so as to limit the scope of application ofthe
Convention for the Suppression of Terrorist Bombingg)rovision.

The point was made that, in order to COﬂVi.Ct aperson g The suggestion was raised, in the context of the
an offence under paragraph 1 of article 2, it should not & . ,ssjon of article 1, that the provision be reformulated
necessary to prove that the funds were used to preparefor ¢ provide the reference to “person” in the plural

or to_ c_ommlt a terrorist act. It was also r_IOtEd thWhich would have the effect of including “organizations”,
conviction would also follow attempts to commit offenceg, o making the use of that term unnecessary

as well as various forms of complicity in an offence.
Paragraph 1, subparagraph (a
Paragraph 1 grap paragraph ()
70. It was proposed that the reference to “Offences” be

replaced with “An offence” so as to make clear that the
uisite intention might apply to one or more offences.

63. In regard to thehapeauof paragraph 1, it was
suggested that the scope of the provision be limited
replacing the phrase “any person or organization” with

representing a terrorist organization”. While theserious” before “offences” so as to avoid an overly broad

vague and could be deleted, support was also expresseglﬂ&port was expressed for retaining the text without such
its retention. amendment.

64. Interms of a further suggestion, the reference to “¢g-  Afurther similar suggestion was made to refdeteu

prepare for” would be replaced with “to make essentif{le provision so as to include a qualifier in line with
preparations for”. subparagraph (b), namely “designed to intimidate a

vernment or a civilian population” (see

. G
65. Supportwas also expressed for the suggestion mi‘?%c.zszllggg/WP.ll and A/C.6/54/WG.1/CRP.12).
in the context of the debate on article 1 to include the

definition of “financing” in article 2, paragraph 1, and the3: It was also noted that the reference to “offences as
to replace the phrase “proceeds with the financing” wiflefined in annex I" should be replaced with “offences
“provides funds to any person”. Similarly, an alternativ@Pecified inannex|”, since those offences had already been
suggestion was made to replace the phrase “pergifined in existing conventions.

unlawfully proceeds with the financing” with “person74. Support was expressed for specifying the applicable
unlawfully finances”, since the reference to “proceedsgfences clearly. In this regard, the proposal was made that
with” implied the existence of a period of time prior to thghe annex include a specific list of offences. However, the

commencement of the financing. contrary view was expressed that such an approach would
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risk excluding, for example, any safeguards contained in  Paragraph 1, subparagraph (b)

other relevant provisions of the conventions in questiogy Support was expressed for the deletion of the

75. Support was also expressed for the approach takeavision in its entirety, on the basister alia, that it was

in the proposal, originally contained in documertbo vague and that it, in effect, created a new crime of
A/AC.252/1999/WP.11, toinclude ancillary offences suderrorism in a convention on financing, without providing
as attempts and various forms of complicity in the anndrr the distinction between terrorist acts and the lawful acts
This viewwas opposed in the Working Group by those thaftnational liberation movements.

preferred limiting the list to primary offences. 82. Thesuggestion was madethatthe reference to “[a]cts

76. Differing views were expressed as to whether tireended to cause death or serious bodilyinjuryto a civilian
provision should take the form of an “opt in” or “opt out’dbr to any other person not engaged in an armed conflict”
clause. Those who argued in favour of an “opt in” claube moved to the annex, and the entire provision replaced
pointed to the fact that States may not, in fact, be partigish the following: “[o]ffences or acts which, by their

to the conventions in the annex, and not be bound by the@ture or context, are designed to intimidate a government
provisions. In terms of this argument, an “opt out” clause a civilian population or to achieve ta&in other purposes
would, inter alia, delay the entry into force of the draftof the offender([s] or actor[s].”

convention, since a State intending to become a pagly |+ \as also recommended that the reference to
would have tohevaluatehqllhth(_a treaties referred to in the, o, bodily injury” be deleted so as to narrowthe scope
annex, even those to which itis not a party. Hence, it WaSp o qraft convention to conform with certain domestic

suggested that the draft convention apply only to thoge 5| systems. This view was opposed in the Working
offences contained in those conventions to which the St up, where it was pointed out that, without the reference

was already a party (see A/C.6/54/WG.1/CRP.7), and thal ovision would be unbalanced as it would be limited

the State be given the option of making a furthep the most extreme offences, and consequently would

declaration indicating its willingness to be bound by tr\%strict prosecutions under the draft convention
application of another treaty in the list to which it is not

a party. 84. A further similar view was expressed that the
c | ¢ dforinclud rovision should be refined so as to apply onlyto terroristic
/7. Conversely, apreference was expressed for inclu assination or murder, along the lines of the proposal

an “opt out” clause, which would be provided for in a N€Wontained in document A/C.6/54/WG.1/CRP.3. Another
final clause (see A/C.6/54/WG.1/CRP.11 and CRP.20).[5

A . . Poposed formulation of the provision was subsequently
terms of this view, the problem of including offences  ,mitted to the Working Group (see
defined in conventions to which a State is not a party Wﬂk.6/54/WG.1/CRP.14).

less acute, since the offences were being included merely

by reference (see A/C.6/54/WG.1/CRP.18). It was argu@d- Concern was expressed that the text under
further that an “opt in” clause would be impractical as fonsideration would inadvertentlyinclude the activities of

would require the constant monitoring of the ratificatioRumanitarian organizations. In that regard, it was
status of the listed conventions. suggested that the draft convention make reference to the

i . __hierarchy of norms of international law, whereby in the
78. Interms of a further view, the existing formulatio ,\text of armed conflict the application of humanitarian
ofthe provision was satisfactory and should not be replaqg% would take precedence over that of the draft
with any other. convention. A new article 18iswas proposed to include
79. The view was also expressed that the list sfich a limitation on the scope of the draft convention (see
conventions in the annex was not exhaustive. TherefoféC.6/54/WG.1/CRP.4).

the suggestion was alsc_J made to ac_id afurther ProviSIOorggo e proposal was also made that the reference to not
astoallowfor the inclusion of new dimable conventions. being engaged in an “armed conflict” be deleted. Others
80. It was also proposed that the provision be deleteghposed this proposal, noting that the phrase was intended
and subparagraph (b) be amended so as to provide: “datsover,inter alia, terrorist attacks on off-duty military
leading to death or bodily or psychological injury wheforces of a State.

such acts by their nature or context are designedstﬂ The qualifying phrase *

oo o . designed to intimidate a
intimidate a civilian population”.

government or a civilian population” at the end of the
provision was the subject of some debate. While some

61



A/C.6/54/L.2

preferred its deletion as there could be other reasonsddminal liability on the basis of common purpose, or other
committing a terrorist act, others suggested it be retaingthilar conspiratorial bases, was not recognized in many
so as to exclude ordinary crimes. domestic legal systems.

88. A proposal was made to delete the phrase “by 6. Conversely, support was expressed for the retention
nature or context”. Some opposed this deletion becausefithe provision in the text on the grounds that the notion
would suggest that the offence requiredqgirof the of “conspiracy” was pertinent in the context of the

perpetrator’s subjective state of mind. financing of terrorism to reach the conduct of those not
directly involved in the act of terrorist financing, and was
Paragraph 2 already incorporated in other conventions such as the

89. The view was expressed that the provision could néernanonal Convention for the Suppression of Terrorist

deleted entirely because its content was implicit inombmgs.

paragraph 1. Conversely, support was expressed 9ar A further proposal was made to redraft the provision
retaining the provision since it contemplated thalong the lines of article 25, paragraph 3 (d), of the Rome
prevention of terrorist acts in the early stages &ftatute of the International Criminal Court.

preparation. The importance of proving the reigistent

was underlined in that regard. New paragraph 5

90. Concern was expressed regarding the concept98f The proposal was made to add a new paragraph 5 to

“preparation” as contained in the provision, which woulthe article so as to incorporate an evidentiary standard

render the scope of the draft convention too broad. concerning the proof of the requisite knowledge, intention
or purpose (see A/C.6/54/CRP.10).

Paragraph 3 99. Further proposals for article 2 were submitted in
91. Concerns were expressed regarding the inclusiordetuments A/C.6/54/WG.1/CRP.23, 25 to 27, and 33.
the notion of attempt within the ambit of the draft
convention, as it could capture activities too remotely  Consideration on the basis of the text negotiated
linked to the crime of financing, such as an attempt at the during informal consultations
planning stage. While a preference was expressed forli&)_ At the 10th meeting of the Working Group, on
deletion, others supported itsinclusion since it would cov. ' October 1999. the coordinator of the infor,mal
the situation of an unsgessful attempt halted throughconsultations intr(,)duced a revised tdat, inter alia
measures undertaken by law enforcement agencies. articles 2 and the Annex contained i,n an info,rmal

92. It was also suggested that the provision could 8ecument circulated in the Working Group.

redr:;\fted to ensure that persons are not to be indicted Wiy - pyring the subsequent consideration ofthe proposed
proof. text for article 2, the comment was made that the phrase

“civilian or to any other person” implied that civilians did
Paragraph 4 not take part in hostilities, which was considered not to be
93. Nosubstantive comments were made by the Workialyvays the case. Instead, it was proposed that the provision
Group on subparagraphs (a) and (b) during iee amended to read “injury to a person, whether civilian

consideration of the text in question. or not, taking an active part”. That proposal was supported
in the Working Group.
Paragraph 4, subparagraph (c) 102. A further point was made that the reference to

94. Subparagraph (c) was included in square brackets®lyilians” had been included since it was agreed that a
the sponsor delegation to indicate that diverging views 6@rtain category of persons should never be targeted.

the inclusion of the subparagraph were expressed durlf@wvever, it was also necessary to cover another subset of
the Ad Hoc Committee session in March 1999. persons, namely, those who were not civilians but were not
. . : . . engaged in armed conflict either. Examples included off-
95. During the discussion on the provision in th&utymilitaryoﬁicers. To accept a broader definition would

Working Group, it was suggested that it be deleted SOiRVolve difficulties with the application of humanitarian

to limit the scope of the draft convention. Furthermore ifﬁw and could lead to the situation where certain acts
inclusion was not supported in view of the fact that
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would be classed as terrorism when they would been made. It was observed that some delegations had felt
acceptable under humiaarian law. that a definition of the term was not reallgaessary and

103. Further concern was expressed regarding {p]%d requested its deletior_w. Furthermore, _itwas stated that
meaning of the term “armed conflict” in paragraph fte_r an exch_ange of VIews, the Working GrouP had
subparagraph (1) (b). Instead, a preference was expre c!ec,l, to omit such a defl_nltlon because theterm arr_ned
for the formulation of the subparagraph proposed gpnilict COUI(_j qnly be_ mterpreted_ an_d applied in
document A/C.6/54/WG.1/CRP.23. Supportwas exmes&(a:ordance with international humanitarian law.

for that proposal. It was also pointed out that the reference

to “armed conflict” was not appropriate since it could give Article 19 bis[21]

rise to disputes of interpretation, i.e., as to whether a
particular act constituted terrorism, or was undertaken

during “armed conflict”. Consideration on the basis of the text negotiated

during informal consultations
104. The view was also expressed that the deletion of

term “armed conflict” would have a substantive impact oﬁ% A proposql for the inclusion .Of an article i3 to
ver the application of humanitarian law had been

the draft convention, since it would leave out a category d during the initial derati £ article 2
military personnel not engaged in armed conflict. It w. Joposed during the initial consideration ot article (see

felt that such alteration would greatly affect the balance 40'6/54/WG'1/CRP'4)'

the provision. However, it was also argued that sudil. Following extensive informal consultations, an
concerns were adequately dealt with by the inclusion iaformal text of articles 2, 18is, 20terand the Annex was
article 19bis. introduced by the coordinator of the consultations at the

105. The observation was made that the deletion of r“h%th meeting of the Working Group, on 7 October 1999.

definition of the term “armed conflict” had beenll2. The text ofthe revised article hi@was included as
undertaken on the understanding that any referenceatticle 21 in the text of the draft convention, prepared by
“armed conflict” in the draft convention should héa he Friends of the Chairman
understood in accordance with humanitarian la@A/C.6/54/WG.1/CRP.35/Rev.1), which was placed before
consistent with the similar understanding in thihe Working Group at its 11th meeting, on 8 October 1999.
International Convention on the Suppression of Terrorist

Bombings and the draft international convention for the . .

suppression of acts of nuclear terrorism. Article 20 bis [23]

106. Theviewwas expressed thatthe Annex, as proposed,

. . Consideration on the basis of document
was insufficient.

A/C.6/54/WG.1/CRP.11

hf13. At the 8th meeting of the Working Group, held on
5 October 1999, a proposal for a new article 2§
contained in document A/C.6/54/WG.1/CRP.11, was
. : introduced following the discussions in the context of
?;\?gaéfsd‘l?\/)\//g]i/'glfgd;éféécelfha'rman article 2. The sponsor delegation observed that the
' ' ' ' provision had been formulated in the form of an “opt out”
108. A slightly modified version of the proposed text fotlause, whereby a State Party which is not a party to a
article 2 was included in the revised text of the drafteaty listed in the annex could declare that in the
convention, prepared by the Friends of the Chairmapplication of the draft convention to that State Party, the
(A/C.6/54/WG.1/CRP.35/Rev.1), tabled before thprovisions of that treaty should not be treated as offences
Working Group at its 11th meeting, on 8 October 199@eferred to in article 2, paragraph 1, subparagraph (a).
The text of the Annex, as finalized in the inform
consultations, was also included in the revised text of t
draft convention.

107. It was further noted in the Working Group that t
text under consideration was a compromise text.

Consideration on the basis of the revised text

14. Paragraph 2 contained a mechanism for updating the
'$t of conventions in the annex. The sponsor delegation
explained that the provision was designed to avoid lengthy
109. Furthermore, the Chairman made a statementpigrliamentaryatification procedures for each amendment
which it was recalled that a proposal to define the temmthe list, since such amendment would be approved in
“armed conflict” in paragraph 1, subparagraph (b), hadivance on the ratification of the convention as a whole.
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(A/C.6/54/WG.1/CRP.35/Rev.1), which was placed before
Paragraph 1 the Working Group atits 11th meeting, on 8 October 1999.
115. Support was expressed in the Working Group for the
approach taken to paragraph 1. .
Article 5

Paragraph 2
- . . Consideration on the basis of the discussion
116. Opposition was expressed in the Working Group to paper submitted by the Bureau on articles 3
the proposed text for paragraph 2, on the grouimdsy to 252

alia, that the automatic procedure envisaged would pose _ _ _ _
practical difficulties for States Parties due to lengthl22. TheWorking Group commenced its consideration of
par”amentary procedures for the ratification cﬁrtlde 5 on the basis of the text submitted by the Bureau
amendments; and that it might contradict the Vien@ntained in annex I.A to the report of the Ad Hoc
Convention on the Law of Treaties by imposing nefgommittee. In introducing article 5, the Chairman noted
obligations on third parties without their consent. Ifhat the Ad Hoc Committee had undertaken its second
response, the view was expressed that the provision didif@ding of article 5 on the basis of the Srewsed text
contradict the Vienna Convention on the Law of Treatiegontained in document A/AC.252/1999/WP.45.

The addition would not result in States Partiee23. With regard to paragraph 1, the Bureau had decided
automatically becoming parties to the convention i@ delete the phrase “having their registered offices”. The
question. text under consideration therefore included three

117. Furthermore, it was pointed out that similaglternative criteria relating to legal entities, namely,
provisions were contained in other multilateral conventiongarrying out activities”, “located in its territory”, or

in, for example, the disarmament and environment arez@ganized under its laws”. The phrase “are held liable”
In that connection, it was observed that the referenceW@s replaced with “may be held liable”, as the concept of
treaties in those areas was not directly applicable, sifddigation was already contained in the use of the word
such mechanisms usually related to the addition ‘@hall” in the first line. The phrase “knowingly, through
technical annexes, and not the scope of the conventionHi@ agency of” was replaced with the words *, with the full
question. Such an amendment to the scope of #rowledge of”, thus addressing the concernsthat had been

convention would require par”amentary approvaL eXpressed regarding the necessary threshold required to
118. A furth ‘ qf “opt .establish liability, as well as concerns as to the use of the

' urther preference was expressed for an ~opt 1 rm “agency”, which had different connotations intaér
clause, along the lines of the proposal contained Igbal systems

document A/AC.252/1999/WP.29.

119. Apreferencewas also expressed for notincluding
reference to “even if the treaty is not yet in force”.

24. Furthermore, asregardsthe requirement concerning
mission of offences by the legal entities in question,
the words “derived profits from” were replaced with the
words “benefited from”. Similarly, the phrase “participated

Article 20 ter [23] in the commission of offences” was replaced by “committed
offences”.

Consideration on the basis of the text negotiated 125. In terms of the new formulation of paragraph 2, the

during informal consultations phrase “[s]uch legal entities may incur criminal, civil or

120. Following the inf | ltati ticle 2 administrative liability” was replaced with “[s]udiability
- Fofiowing the intformal consuftations on articie 'ﬁ]aybecriminal,civilor adminisative”. Furthermore, the

text df_or ta nfetvr\]/ artlcleltther Watsthprfgtcr)]sed t)_y thfet ord “fundamental” before “legal principles” was deleted
coordinator ofthe consu'tations, at tne meeting o eIight of concerns regarding its precise meaning.

Working Group, on 7 October 1999. The new provision .
related to the amendment of the Annex. 126. While no change was made to paragraph 4, the

. . . phrase “legal entities responsible forouitting an offence
.121' A reV|sed.verS|on. of the proposed artlclet@ONas. referred toin this Convention” in paragraph 4 was replaced
included as article 23 in the text of the draft conv_ennowth “legal entities liable in accordance with paragraph 1”,
prepared by the Friends of the ChalrmaQO as to avoid any implication that liibty could be
expanded beyond the scope of paragraph 1. In addition, the

64



A/C.6/54/L.2

phrase “effective measures that are commensurate with138. The proposal was made to add a qualifier regarding
offence” was replaced with “effective and proportionatihe failure to exercise management or control on the part
measures”, thus aligning the text with the French-languagfgpersons responsible for such management and control.
version. A further similar preference was expressed for including

127. It was decided to delete the original paragrapha\’:’? explicit reference to a high—l_evel manager. It was also
which dealt with the notion of State responsibility und&Uggested that the phrase “action or acquiescence of one

international law, on the grounds that it fell outside tH¥ mor”e persons responsible for ... management or
scope of the draft convention control”, found in document A/AC.252/1999/WP.37, be

reflected in the provision. Different views were expressed
regarding the liability of the legal entity for the actions of
those of its employees not acting in a managerial capacity.
128. During the debate in the Working Group on the was observed that, while an explicit reference to
proposed text for paragraph 5 contained in the report of §1iployees was not necessary in the text, if it was to be
Ad Hoc Committe€, the suggestion was made that thigcluded then a provision outlining the duties of the legal
phrase “in accordance with its domestic legal system” batity would have to be included as well.

inserted after the reference to “[e]lach State Party”, so

. . ) : . . 4. It was suggested that the term “committed” be
to take into consideration the diversity of national lega L . i
systems replaced with “participated”, to reflect the fact that many

legal systems did not recognize the possibility of legal
129. Proposals were also made to delete the phrasgities committing criminal acts.

“carrying out activities” which was considered to be to . .
broad and toovague, as well as to delete the qualifier “fuﬁ?s' The proposal was made in the Working Group that

before “knowledge” on similar grounds. e pr_ovis@on be replaced With a formulation along the
following lines: “States Parties shall adopt aéicessary
130. With regard to the three conditions for jurisdictiomeasures, in accordance with their legal principles, with
over legal entities, namely, their carrying out activities, @ view to establishing the responsibility of legal entities
their being located in the territory of the State Party @icated in their territories or organized under their laws,
their being organized under the laws of the State Partyditthe participation in offences criminalized in the present
was suggested that it be clarified thdat®s were not convention”, so as to be closer to the language of the draft
obliged to take measures covering all of the abovmited Nations Convention against Transnational
conditions. A further proposal was made to delete the thi®gyanized Crime.
conditions entirely, so as to leave the question
jurisdiction entirely to article 7.

Paragraph 1

956. A proposal for a new text of article 5, paragraph 1,
s was subsequently submitted to the Working Group (see
131. Doubts were raised as regards the referenceAl@.6/54/WG.1/CRP.1).

“benefited from”, which was considered to be too broad and

could cover non-criminal activity. While it was suggested  paragraph 2

that the clause be deleted, others preferred its retention and .
expressed the viewthat legal entities that “benefited” frof ! A prgfere;nge was expressed for the deletion of _the
the illicit activities of their employees should be hel rm “criminal , 1N VIEW of th? fact that some dom_es.tlc
liable. It was also pointed out, in that regard, that t %ga_lll systems did D.Ot recognize the concept of criminal
provision was qualified by the phrase “may be held Iiablcg"’1b|||ty of legal entities.

which introduced a discretionary element, thus mitigatiri8. Afurther suggestion was made to delete the reference
the broad application of the draft convention. to “according to the legal principles of the State Party”, at

132. It was further proposed that the phrase “benefitm}e end of the provision.

from or committed offences set forth in article 2" be
replaced with “committed acts set forth in article 2", or
with the formulation contained in documentl39. Itwas suggested toexpand the cross-referenceinthe
A/AC.252/1999/WP.21, whichinter alia, emphasized the provision to paragraph 2 as well.

vicarious liability of legal entities. Support was expresse
for the phrase “a person responsible for” contained in th
proposal.

Paragraph 4

0. Areformulation ofthe text, as contained in document
.6/54/WG.1/CRP.21, was also proposed.
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activities of the legal entity much more closely. In
response, itwas pointed out that it was inappropriate to use
X - mandatory language, such as “shall incur liability” or “is

by the Friends of the Chairman held liable”, in advance of any preedings establishing

(A/C.6/54/WG.1/CRP.15) such liability. Furthermore, the concern was expressed that
141. Following the discussion in the Working Group, te reference to “shall incur lidity” did not take into
revised text of article 5 prepared by the Friends of tlagcount the fact that, while a legal entity might be prima
Chairman was tabled before the Working Group, at its d#cie liable for its activities, it could rely on certain excuses
meeting, on 30 September 1999. or defences that would preclude such liability. That view
as disputed in the Working Group.

Consideration on the basis of the revised
texts of articles 5, 7, 8, 12 and 17 prepared

142. In introducing the revised text, the Chairmaff
explained the changes made to the text contained in anhéQ. The proposal was made to replace the last part of the
I.Ato the report of the Ad Hoc Committee. He pointed oaragraph with the text contained in document
that the phrase “in accordance with its domestic legdlC.6/54/WG.1/CRP.19, which incorporated the substance
system” had been inserted after the words “Each Stafeparagraph 2 into paragraph 1.

Party”, so as to maintain consistency with the draft Unitqd - gnnort was also expressed for reinserting the notion

Nations Convention against Transnational Organizg@henefiting from, so as to be in line with the draft United
Crime. Nations Convention against Transnational Crime. That

143. Furthermore, in paragraph 1, the words “carrying ogtiggestion was opposed in the Working Group, where
activities or” were not included in the revised draft, agncerns were expressed that the concept of “benefit” was
suggested by some delegations. too vague in the draft convention under consideration.

144. The phrase “according to the legal principles of the
State Party”, in paragraph 2, was deleted as a consequence
of the insertion of the reference to “its domestic legdbl. The proposal was made toincorporate the paragraph
system” in paragraph 1. into paragraph 1, as described above.

Paragraph 2

145. It was also decided to retain the reference to

“proportionate measures” in paragraph 4, pending further ~ Paragraph 4

discussions. 152. While no comments were made regarding
paragraph 3, the preference was expressed for deleting
Paragraph 1 paragraph 4 in its entirety, since it was redundant, as the

146. During the ensuing debate in the Working Group Jpeasures envisaged in the provision' were implied in the

the revised text for article 5, the suggestion was made tha! rencde éol r:'eces??;]y measuresh In paragrapk:j 1. T{Ee
the reference to “an offence under article 2” be replaceﬁopose geietion of the paragraph was opposed on the
with “an offence set forth in article 2. so as to conforrﬂas's that it was necessary to ensure that measures would

with the agreed upon reference for the financing offenc S taken. not only agams"[ the individuals concerneq, _bUt
also against the legal entity. It was also noted that similar

provisions were to be found in other instruments, such as
147. 1t was also proposed that the phrase “or on ife |nternational Convention for the Suppression of

beha|f",sh0u|d be added after “in that Capacity”, as itWa'%rrorist Bombings (artic|e 4), and that it p|ayed an
not always easy to establish in which capacity thgportant deterrent role.

individual had acted.

specified in article 2.

153. Supportwas expressed for the proposal to reformulate
148. The view was expressed that the phrase “shall ingjgfragraph 4 along the lines of the text subsequently
liability” could be replaced with “may be held liable”, agypmitted as document A/C.6/54/WG.1/CRP.28, which
contained in thefirst text of the BUrEé-lm, view of the fact made reference to the types of sanctions imposed against
that the words “shall take” in the first line already madggal entities. Conversely, concerns were expressed in the
the provision mandatory. This view was opposed in thgorking Group that strengthening the language in
Working Group, where the suggestion was made toreplaggagraph 4 raised serious questions of sovereignty,

instead the phrase “shall incur liability” with “is heldespecially for those States that did not recognize the
liable”. That approach was viewed as being stricter and@gminal liability of legal entities.

providing an incentive for managers to supervise the
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Consideration on the basis of the revised behalf” also covered persons exercising a power of attorney.

texts of articles 5, 7, 8, 12 and 17, prepared 159. Supportwas expressed for replacing the phrase “may

by the Friends of the Chairman be held liable” with a more definite phrase such as “is held

(A/C.6/54/WG.1/CRP.15/Rev.1) liable” or “shall be held liable”. That suggestion was
154. Following the discussion in the Working Group oopposed in the Working Group, where it was pointed out,
the revised text in document A/C.6/54/WG.1/CRP.15, theter alia, that the phrase “may be held liable” was to be
Friends ofthe Chairman prepared a further revision, takingad in conjunction with the requirement in the first line
into account the suggestions made in the Working Grotipat “[e]lach State Party ... shall take thecessary
and various texts emanating from informal consultation®.easures”.
The new text was contained n docume '60. While a further proposal was made to add the notion
A/C.6/54/WG..1/CRP.15/Rev.1, and was introduced at t £ “for the benefit’ of the legal entity into the text,
seventh meeting, on 4 October 1999. concerns were expressed in the Working Group that such
155. At that meeting, the Chairman noted thain addition would make the scope of the article too broad.

paragraphs 1 and 2 of the previous text had been merggd A proposal was made to delete the reference to “in

into a single paragraph. By moving the words “sucli..,rqance with the provisions of this article” (see
liability may be criminal, civil or administrative” into AIC.6/54/WG.1/CRP.24).

paragraph 1, it was made clearer that such liability would
arise in accordance with the domestic legal systems of
States Parties. In view of the merger, the subsequent
paragraphs were renumbered accordingly. Furthermoté2. The suggestion was made that the provision could be
the words “shall incur liability” have been substituted bjpodified to cover accomplice liability. However, it was
the expression “may be held liable”. Likewise, the phrag@inted out that such liability was already contemplated
“or on its behalf” was added after “in that capacityunder article 2.

Consistentwith the overall text of the draft convention, thg 3. A further proposal was made to add the phrase “in
phrase “under article 2 of this convention” was substitutg@cordance with the domestic laws of the State concerned”
with “set forth in article 2. atthe end of the paragraph (see A/C.6/54/WG.1/CRP.24).

156. While nochanges were made to paragraph 2 (former
paragraph 3), it was decided to retain the existing Paragraph 3

formulation of paragraph 3 (former paragraph 4), pending, \while support was expressed for retaining the text

the outcome of informal consultations, particularlytihe provision as revised, a preference for its deletion was
regarding the words ‘“effective and pmport'onatﬁlsoexpressed.

measures”.

Paragraph 2

Consideration on the basis of the revised
texts of articles 5, 7, 8, 12 and 17, prepared
157. During the debate on the new revised text, the by the Friends of the Chairman

suggestion was made to replace the term “a legal entity” (A/C.6/54/WG.1/CRP.15/Rev.2)

with “that legal entity”.

Paragraph 1

165. On the basis of the discussion in the Working Group
158. As to the inclusion of the words “or on its behalf'on the revised text of article 5, contained in document
differing views were expressed. While a preference wA&C.6/54/WG.1/CRP.15/Rev.1, the Friends of the

expressed for their deletion as being superfluous, oth&fsairman prepared a further revision, contained in
argued for its retentionnter alia, because it retained thedocument A/C.6/54/WG.1/CRP.15/Rev.2.

notion of “benefit”. It was also noted that retaining thegg |n introducing the new text, at the 8th meeting of the
reference could also serve to cover the situation of t rking Group, on 5 October 1999, the Chairman noted
manager acting beyond his or her powers, but still @R, the words “a legal entity”, in paragraph 1, had been
behalf of the legal entity. A fu_rther suggestion was ma%rrected to read “that legal entity”. Furthermore,
by way of compromise to modify the text o as to read " oying the discussion in the Working Group, the words
this capacity or on behalf of the entity”. It was alsg,p, jt5 hehalf” were deleted in accordance with the views
observed that it was unclear whether the words “or on dg,ressed in the Working Group. He also observed that the
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Friends of the Chairman had decided on retaining tHecument A/C.6/54/WG.1/CRP.29, which contained the
reference to “may be held liable”, and that no changes hamhsensus text emanating from the imial consitations.

been_introduced relating to the words “for_ the benefit”l,73_ While no changes were made to paragraph 2, the
pending the outcome of informal consultations. word “measures” in paragraph 3 was replaced with “and
dissuasive criminal, civil or administrative sanctions”.

Paragraph 1 Furthermore, the following sentence was added at the end

167. Reference was made during the discussion in @fghe provision: “Such sanctions may include monetary

Working Group to the proposal for a new paragraph ganctions”.

contained in document A/C.6/54/WG.1/CRP.29. 1874 No comments were made on article 5 during the

expressing support for the proposal, it was observed t'éﬂ%uing discussion.

it represented a compromise between the insertion of a

reference to “may be held liable” and to “shall be liable”. Consideration on the basis of document

While a preference was still expressed for retaining the  5;c 6/54/WG.1/CRP.35

existing reference to “may be held liable”, the view was ) _
expressed that the proposed text was an acceptabfé- At the 10th meeting of the Working Group, on

Compromise_ As to the formulation of the proposa' |F| October 1999, the Chairman p0|nted Out, in reference to
document A/C.6/54/WG.1/CRP.29, the point was mad@e revised text prepared by the Friends of the Chairman

thatthe reference to “enabling” a legal entity was inelegdY C-6/54/WG.1/CRP.35), that the phrase "domestic legal
and could be improved. system” in paragraph 1 had to be replaced with “domestic

, i legal principles”. That change was effected in the
168. The suggestion was further made to insert i lowin g version of the text
paragraph 1 a reference to “effective and proloort'OnEH@/C.6/54/WG.1/CRP.35/Rev.1), which was tabled before

measures”, as contained in paragraph 3, and to delgle\yorking Group atits 11th meeting, on 8 October 1999.
paragraph 3 accordingly. In terms of a similar proposal,

paragraph 3 would be merged into paragraph 1, and the

word “measures” would be replaced with “sanctions”. Article 6

Paragraph 3 Consideration on the basis of the discussion
169. Proposals were made during the debate to merge paper submitted by the Bureau on articles 3
paragraph 3 into paragraph 1 (see above). to 25

170. The Working Group considered the proposal forld6. At the 8th meeting of the Working Group, held on
new text for paragraph 3 (see A/C.6/54/WG.1/CRP.28),October 1999, the proposal was made to add a new
based on the 1999 revision of the draft United Natioparagraph 2tothe provision along the lines of the proposal
Convention against Transnational Organized Crime. Itwegntained in document A/AC.252/1999/WP.17, submitted
explained that the proposal was intended to clarify th@the Ad Hoc Committee in March 1999. It was explained
reference in paragraph 3 to “measures”. Support wéit the proposed additional clause would cover the

expressed in the Working Group for the proposal. complicity of States in contracts or agreements to commit
an offence under the draft convention, and would create an
Consideration on the basis of the revised obligation on States not to enforce such agreements. It was
texts of articles 5, 7, 8, 12 and 17, prepared argued that such a provision would be in line with the need

by the Friends of the Chairman for a comprehensive legal framework to combat terrorism.
(A/C.6/54/WG.1/CRP.15/Rev.3) 177. While some support was expressed for the proposal,

171. Following the debate in the Working Group on tH8€ observation was made that a reference to the
text contained in document A/C.6/54/WG.1/CRP.15/Rev./8sponsibility of States was not appropriate in the draft
the Friends of the Chairman prepared a further revised téfivention.

of article 5 (see A/C.6/54/WG.1/CRP.15/RevV.3).

172. Inintroducing the revised text at the ninth meeting
held on 6 October 1999, the Chairman noted that
paragraph 1 had been replaced with the text contained in
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Article 7 international law as the basis for criminal jurisdiction,
especially in light of the reference to nationality in

Consideration on the basis of the discussion subparagraph (c).

paper submitted by the Bureau on articles 3 185. Inrelation to subparagraph (b), it was reiterated that

to 25 the provisions of the 1982 United Nations Convention on

178. The consideration of article 7 was first undertakéhe Law of the Sea relating to the jurisdiction of the coastall
by the Working Group on the basis of the text Submittéaate over territorial waters would apply A further view
by the Bureau, contained in annex I.A to the report of t@s expressed that the retention of subparagraph (b), as
Ad Hoc Committe€. In introducing the article, thedrafted, would be useful as it would allow the flag State to
Chairman noted that the Ad Hoc Committee hagXercise its jurisdiction over the vessel while in the

undertaken its second reading of article 7 on the basid&fitorial waters of another State. It was also pointed out
the revised text contained in documenthatthe provision was based on a similar provision in the

AJAC.252/1999/WP.5%. International Convention for the Suppression of Terrorist

Bombings.
179. Itwas observed that the text proposed by the Bureau g

did not amend paragraph 1. Furthermore, in paragraph 2,
the phrase “carrying out of an attack” in subparagraph (a),
was replaced with “carrying out of an offence referred #86. A proposal was made to delete the reference to “or
in article 2, paragraph 1, subparagraph (a) or (b)”, sor&sulted in” contained in subparagraphs (a) to (c), with a
to address concerns regarding the use of the word “attagkew to narrowing the scope of the provision. In that
New subparagraph (b) corresponded to subparagraphrégard, it was also suggested that subparagraphs (a) to (c)
of document A/AC.252/1999/WP.51. The same amendmé@euld be merged into one subparagraph.

made in subparagraph (a) relating to the words “carrying7. |t was observed that the reference to “in the
out of an attack”, was made in subparagraph (b). Ne¥¢ritory”, in subparagraph (a), was already covered by

subparagraph (c) corresponded to subparagraph (dhQfagraph 1, subparagraph (a), and was not found in the

reformulated in line with the preceding subparagraphs. ) )

New subparagraph (d) corresponded to formeB8- With regard to subparagraph (b), it was _sugg_ested
subparagraph (b) of document A/AC.252/1999/wp.5ihat the phrase “an embassy or” be deleted, since it was
Subparagraph (e) was a new paragraph, based Oﬁlrgady c_overed Wlthln the legal meaning of the_terms
proposal made in the Ad Hoc Committee, and was intend&gPlomatic premises”. As to subparagraph (e), it was
to cover the case of an offence committed on board $ggested that the provision be deleted.

aircraft operated by the Government of a State.

Paragraph 2

Paragraph 6
180. While no changes were made to paragraph 3, an grap

editorial change was made to paragraph 4, whereby ##9. A suggestion was made to reformulate the text in
words “of the present article” were deleted. accordance with the proposal submitted to the meeting of

h he oh . q giti the Ad Hoc Committee in March 1999, as contained in
181. In lpar«’:ljgtr)ar: SC,th.e. P “rase terms and conditiong,.ment A/AC.252/1999/WP.58. It was argued that the
was replaced by “modalities”. text under consideration was too broad and could allow for

182. No change was made to paragraph 6. extraterritorial exercise of jurisdiction by States. As such,
it could benefit from the inclusion of qualifying language
General comments referring to the relevant rules and principles of

183. During the debate in the Working Group on thete>iém:"mation"s1I law  (see ~A/C.6/54/WG.1/CRP.24).
" 9 . 9 P ’cfnversely, an observation was made that the provision

the_\{lewwas expressedthat article 7 did not apply to Ie%‘as based on similar provisions in other international

entities, only to natural persons. conventions and that it was not intended to create new

Paragraph 1 rights or obligations.

184. A proposal was made to change the reference in the

chapeauwf the paragraph from “shall” to “may”, so as to

take into account the predominance of territoriality in
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Consideration on the basis of the revised 194. In observing that no changes had been made to
texts of articles 5, 7, 8, 12 and 17, prepared article 7, the Chairman pointed out that paragraph 2,
by the Friends of the Chairman subparagraph (e), had been retained in light of the
(A/C.6/54/WG.1/CRP.15) discussions in the Working Group, and that paragraph 6

d not been modified, pending the outcome of informal

190. Inintroducing the revised text for article 7, prepar _ T
scussions on the provision.

by the Friends of the Chairman on the basis of t
discussion in the Working Group, the Chairman noted thed5. During the debate that followed, support was
the only modification made in the article related texpressed for retaining the article as presented by the
paragraph 2, subparagraph (b), where the words “&riends of the Chairman.

embassy or other” were deleted to maintain consistency

with the 1961 Vienna Convention on Diphatic Reations. Consideration on the basis of the revised
Furthermore, it was observed that paragraph 2, texts of articles5, 7, 8, 12 and 17, prepared
subparagraph (e), had been retained in the absence of a by the Friends of the Chairman

clear preference for deleting it. (A/C.6/54/WG.1/CRP.15/Rev.2)

196. Following the discussion in the Working Group on

Paragraph 2, subparagraph (e) the text of article 7, contained in document
191. In the debate that followed the Chairmana/C.6/54/WG.1/CRP.15/Rev.1, a new set of revised texts
introduction of the revised text, the observation was mades prepared by the Friends of the Chairman (see
that the provision should be clarified since it gave rise £4C.6/54/WG.1/Rev.2).
questions regarding concurrent jurisdiction. In reSponsgy7 | intioducing the new texts, the Chairman noted that
a preference was expressed for retaining it since Stﬂ@changes had been made to article 7.
aircraft, such as military, police and customs aircraft were
not covered by paragraph 1, subparagraph (b), while the
vessels contemplated in paragraph 1, subparagraph (b)

included both commercial and government vessels. 198. During the discussion that followed, the Working
Group’s attention was drawn to the proposal in document

Paragraph 6 A/C.6/54/WG.1/CRP.24 to add a phrase at the beginning

i . of the paragraph to make it clear that paragraph 6 was not
192. The view was expressed that the provision ShOUIdiH?ended to alter international law.

deleted or clarified further, since it could allow for a breach
ofinternational law. Conversely, a view was expressed that
the provision was u§eful, since |f[ rgcogmzed th_at the draft texts of articles 5, 7, 8, 12 and 17, prepared
convention was not intended to limit the authority of States b : :

L ) y the Friends of the Chairman
to exercise jurisdiction beyond that provided for by the (A/C.6/54/WG.1/CRP.15/Rev.3)
convention. ' ' ’ '

Paragraph 6

Consideration on the basis of the revised

199. In response to the discussions in the Working

Consideration on the basis of the revised Group on the basis of the texts in document
texts of articles 5, 7' 8’ 12 and 17, prepared A/C6/54/WG1/CRP15/R8V2, the Friends of the
by the Friends of the Chairman Chairman prepared a further revised text (see
(AIC.6/54/WG.1/CRP.15/Rev.1) A/C.6/54/WG.1/CRP.15/Rev.3).

193. Following the discussion in the Working Group 0R00. In introducing the revised text at the 9th meeting,
the revised text in document A/C.6/54/WG.1/CRP.15), th&ld on 6 October 1999, the Chairman noted that no
Friends of the Chairman prepared a further revision, takifg@nges had been made to article 7, pending the outcome
into account the suggestions made in the Working Gro@pinformal consultations on, particularly, paragraph 6.
and various texts emanating from informal consultations.
The new text was contained in document
A/C.6/54/WG.1/CRP.15/Rev.1, and was introduced at the
11th meeting, on 4 October 1999.

Consideration on the basis of the revised text
prepared by the Friends of the Chairman
(A/C.6/54/WG.1/CRP.35)
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201. Reference to article 7 was made during ti2®7. Inexplainingthe changesmade bythe Bureau tothat
consideration of the revised text of the draft articletgxt, the Chairman noted that the following modifications
prepared by the Friends of the Chairman, during the 1@%kere made to paragraph 1, so as to align it with the French
meeting of the Working Group, on 7 October 1999, Enguage version: the word “goods” was replaced with
which time the general observation was made that the tgxtoperty”; the phrase “designed to be” was substituted
was still the suject of informal consultations. with “intended to be”; the words “to allow” in the first line
202. At that meeting, it was noted in relation tyere deleted; and the word “the” was inserted before

paragraph 6 thatthe exercise of national terms of refere‘r‘]iggn(tjification". 'II'hg phrha}s;a] “sﬁet forth in arkt)ic_le 2’ \]:vas q
should be applied in conformity with international law. [fdded so as to clarify which offences were being referre

not, the provision could lead to actions considerdd The square brackets around the phrase "as well as the
unacceptable under intetional law. proceeds derived from such offences” were also deleted, so

as expand the scope of the provision.
203. A further reference was made to the proposal f; 6 '
paragraph 6 contained in documen? 8. With respect to paragraph 2, the reference to “in

AJAC.252/1999/WP.58. accordance with its fundamental legal principles to permit”
was deleted by the Bureau, in line with the prevailing trend
ofthe discussions in the Ad Hoc Committee. Furthermore,
the phrase “and the proceeds derived from such offences”
was added at the end of the paragraph, soas to align it with
paragraph 1.

Consideration of the text for paragraph 6
negotiated during informal consultations
and included in the revised text prepared
by the Friends of the Chairman

(A/C.6/54/WG.1/CRP.35/Rev.1) 209. Paragraph 3 remained the same, with the exception

204. At the 11th meeting of the Working Group, oﬁf the deletion of the square brackets around the words

8 October, the coordinator of the informal consultations o roceeds or”, thualigning the provision with the prior

paragraph 6 introduced the text negotiated during thd:)s%ragraphs.

consultations, which had been included in the revis@dO. In paragraph 4, the opening phrase “[Eobto its
text prepared by the Friends of the Chairmatomestic law” was deleted. The word “indemnify” was
(A/IC.6/54/WG.1/CRP.35/Rev.1). replaced by the word “compensate”. A further editorial

change was made to the reference to “within the ambit of

205. Paragraph 6, as contgmed In the revised text, VYI%SS Convention”, which was replaced with “referred to in
orallyamended bythe coordinator toreflect the agreemen{

in the informal consultations to add the following phrasf’a‘,r icle 2, paragraph 1, subparagraph (a) or (b)".

based on the proposal in documendll. Nochange was made to paragraph 5.
A/C.6/54/WG.1/CRP.24, at the beginning, “[w]ithout
prejudice to the norms of general international law”. Paragraphs 1 and 2

212. During the debate in the Working Group on the

: Bureau’s proposed text, it was noted that the word
Article 8 . . L .

property” was redundant, since it was already envisaged

in the concept of “funds”, as defined in article 1. Thus, it

Consideration on the basis of the discussion could be deleted.

paper submitted by the Bureau on articles 3
to 2% 213. Theviewwas expressed that the phrase “or intended

. . . . __to.be used” should be deleted, since, in practice, it would
20,[(.5'| Tgﬁvv_orkltr;]g Group ctomm_e:nc?d |tts cc:gsﬂergnofnt é difficult to prove the intention to use funds to commit
articie 6 during the current session lirst on the basis o offence set forth in article 2. Furthermore, the view was

text Sl:br?'::]ed iﬁth: Bugeau, c.(t)tneE:]me_d Ln e(tjnngxl.?hoft Qpressed that while the reference to intended use was
regolr ?h Ceh . oc O?ﬂ'th tt?\ Ir,l\(;OH umcr;g ?ttincluded in article 5, paragraph 1 (b), of the United
article, tne nairman recafléd that the oc Lomm! tions Convention Against lllicit Traffic in Narcotic

had undertaken its second reading on the basis of %gs and Psychotropic Substances of 1988, such a

L?Xésze52/19t9€9)/(vt\/P 4%0 ntained in documen Feference was not appropriate in the context of the current
' S draft convention, since the possession of funds (as opposed
todrugs) did not, per se, presentany danger. That view was
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opposed in the Working Group. A further proposal was Paragraph 5

made, by way of resolving the issue, to replace the e85 e gpservation was made that fitease “third
intended” with “attempted”. parties” in the provision should be clarified, since it could
214. The remark was made that the interpretation givee interpreted to refer to States as well.

tothe phrase “offences set forth in article 2” by the Bureau

— namely, that it was a reference only to those financing New paragraph 6

offences established under the draft convention — was % .
. . . A proposal was made to include a new paragraph 6
narrow. The original text of article 8 also covered the.

. . : ith a view to includin referen mestic law, in
offences listed in the annex. Thus, it was proposed that {a a view to including a reference to domestic law,

text under consideration cover both types of offences. - - with paragraph 9 of article 5 of the United Nations
yp " Convention Against lllicit Traffic in Narcotic Drugs and

Psychotropic Substances (see A/C.6/54/WG.1/CRP.8).
Paragraph 3 y P ( )
215. Asuggestion was made that the term “concerned”be Consideration on the basis of the revised
added after the phrase “each State Party”, so as to specify texts of articles 5, 7, 8, 12 and 17, prepared
the States which may consider the agreements envisaged by the Friends of the Chairman
in the provision. (A/C.6/54/WG.1/CRP.15)

216. In line with a similar proposal raised in the conteg22. A revised text for article 8, based on the discussions
of paragraphs 1 and 2, it was suggested that the phrasehe Working Group, was prepared by the Friends of the
“property, or funds derived from the sale of such procee@h airman, and issued as document
or property” be replaced with the term “funds”, so as #/C.6/54/WG.1/CRP.15. In introducing the revised text
read “of such proceeds or funds”. A further proposal was the sixth meeting of the Working Group, on 30
made to replace the same final phrase of the provision wptember 1999, the Chairman noted that the Friends of
the following formulation, “of any assets derived from othe Chairman had not deemed it appropriate at that stage
obtained, directly or indirectly, through the commissioto consider the various proposals that had been made in
of an offence set forth in article 2", derived from article degard to paragraphs 1, 2 and 3, pending agreement on the
(p) of the 1988 United Nations Convention Against lllicifinal wording of articles 1 and 2.
\'J’V;asfﬁg)l(n ||:ﬁ1rggtlfh2{ui?1$ ggidnPszgh?;reozﬁtiltj:iin%?st' %3. With regard to paragraph 4, it was pointed out that
P 9 phrase “criminal acts resulting from the commission

provision would be clarified. This suggestion was OPPOSEE 1) 2 d been deleted, in line with the prevailing view of the
in the Working Group on the grounds that the paragrapfl o in the Workin,g Group

in question was more in line with the two preceding

paragraphs. 224. Astoparagraph 5, it was observed that the Working
Group would return at a later stage to consider the phrase
Paragraph 4 “third parties”.

217. A proposal was made to replace the phrase “shall
consider” with “may give consideration”, so as to allow for
greater discretion in establishing mechanisms f825. It was proposed to delete the phrase “intended to be
compensation. This view was opposed in the Workittged” in both paragraphs; it was considered to be
Group where it was pointed out that stronger language v@gbiguous.

required to encourage the provision of compensation #56. |n relation to the phrase “mreeds derived from such
victims of the crimes in question would be compensategences”, it was recalled that a proposal had been made

218. The view was also expressed that the referencd$ee A/C.6/54/WG.1/CRP.6) to include a definition of the

“criminal acts resulting from the commission of” wag§oncept of profiting from the offence in article 1. It was
vague, and consequently could be deleted. further noted that the definition proffered in that proposal

219. It was also suggested that the scope of the proviscorrlncormecj generally with the definition found in the

be extended to include compensation for the victims of t Nited Nations Convention Against lllicit Traffic in
: . P Frcotic Drugs and Psychotropic Substances. Conversely,
offences listed in the annex.

the proposal to include such a definition was opposed in
the Working Group.

Paragraphs 1 and 2
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language of new paragraph 6, by replacing the words
Paragraph 3 “domestic law” with the phrase “fundamental legal
227. Asuggestion was made to add the term “concernguinciples”. It was argued that that would serve to raise the
after “States Parties”. The suggestion was opposed in theeshold in the provision. In terms of a further
Working Group, where it was pointed out that thebservation, it was noted that the United Nations
requirementin the paragraph was a general one, requir@@nvention Against lllicit Traffic in Narcotic Drugs and
States Parties to consider entering into such arrangemdtgychotropic Substances utilized the words “domestic law”.

in advance of any actual cases. Thus, it would not $8> | terms of a further view, the new paragraph would

possl(ijblt;a to ascertain who the States Parties “concerngdye to be redrafted so as to be consistent with article 5.
would be.

Consideration on the basis of the revised

Paragraph 4 texts of articles 5, 7, 8, 12 and 17, prepared
228. A proposal to add a sentence at the end of the by the Friends of the Chairman
paragraph containing a savings clausatieg to the rights (A/C.6/54/WG.1/CRP.15/Rev.1)

of victims under the generally applicable law of the Stagas3  Following the discussion in the Working Group on
was submitted to the Working Group (Sege revised textin document A/C.6/54/WG.1/CRP.15, the

AIC.6/54/WG.1/CRP.17). Friends ofthe Chairman prepared a further revision, taking
into account the suggestions made in the Working Group
Paragraph 5 and various texts emanating from informal consultations.

229. Concern was again expressed that the phrase “thifte new text was contained in document
parties” could be interpreted to include the States allud®dC.6/54/WG.1/CRP.15/Rev.1, and was introduced at the
to in the prior paragraphs. During the ensuing debatdh meeting, on 4 October 1999.

proposals were made to replace the term with “thiggg4. |n regard to paragraphs 1 and 2, the Chairman noted

persons”, “other persons, natural or legal” or “others actifigat no substantial changes had been made, in view of their

in good faith” (see A/C.6/54/WG.1/CRP.24). The viewwafhkage to articles 1 and 2, which were still under

also expressed that the provision should be retained inyégotiation. The only exception was the insertion of the

currentform, since the phrase “third parties” was generaliiirase “in accordance with its domestic legal principles”
accepted to includet&tes and natural or other legahfter the term “measures”, in the first line of each

persons. paragraph. That modification was made in lieu of the
introduction of a new paragraph 6, as proposed in
New paragraph 6 document A/C.6/54/WG.1/CRP.6.

230. Support was once again expressed for the propasgé. With regard to paragraph 3, the word “concerned”
to add, as a new paragraph 6, a savings clause in favouy#$ inserted after “each State Party”.

the domestic law of each State Party (sez%
A/C.6/54/WG.1/CRP.8). In supporting the proposal, the
observation was made in the Working Group that the n@&7. Asregards the proposed definition of ‘peeds”, the
text was based on article 5, paragraph 9, of the Unitéefinition was included on the understanding that its
Nations Convention Against lllicit Traffic in Narcoticformulation was the result ofinformal consultations. It was
Drugs and Psychotropic Substances. It was also noted wkgerved that the definition was based on article 1 (p) of
its inclusion would serve to allay concerns among sorttee United Nations Convention against lllicit Traffic in
regarding the possibility of forfeiture of funds prior to &arcotic Drugs and Psychotropic Substances.

conviction. 238. During the debate that followed, an observation was
231. The new paragraph was opposed in the Workintpde that the phrase “domestic legal principles” should
Group, where it was pointed out that it would narrow tH¥e standardized throughout the entire draft convention. In
scope of article 8 too much and that it would undermine tHeat regard, a preference was expressed for following
flexibility built into paragraphs 1 to 4. Indeed, it wagrmulations: “domestic laws”, “domestic legal norms”,

pointed out that the new paragraph was not necess&fy.its laws and legal procedures”. It was also pointed out
since a qualifier was already present in each paragraptihgit a distinction could be drawn between “its laws”, when

article 8. In that regard, a proposal was made to refine tigéerring to a concept shared by all legal systems, and

6. No changes were made to paragraphs 4 and 5.
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“domestic legal principles”, when alluding to a particular Paragraph 3

concept which was viewed differently by States. 248. While a preference for retaining the text of the

provision as proposed by the Friends of the Chairman was
expressed, a suggestion was also made to replace the
239. In relation to paragraph 1, it was reiterated that thBrase “proceeds or property or funds” with “funds, other
term “property” could be deleted, since it was alreadyeans or proceeds thereof’. That proposal was opposed in
encompassed within the definition of “funds”. the Working Group.

240. While support was expressed for deleting the phrast. In afurther proposal, the term “concerned” could be
“or intended to be used”, such deletion was opposed in teleted.

Paragraph 1

Working Group. Paragraph 5
241. A furth"er proposal was made to delete the phrase jig§y The attention of the Working Group was drawn to the
any manner-. proposal in document A/C.6/54/WG.1/CRP.24, whereby

the words “third parties” would be replaced with “others”.
Paragraph 2

242. The observation made in regard tothe use oftheword Proposed definition of “proceeds”

“property” in paragraph 1 was made in the context 951 | response to a request by the Chairman that
paragraph 2. delegations comment on the proposed definition of

243. Various views were expressed regarding the phrégeoceeds”, the view was expressed that it was superfluous
“or intended to be used”. While some supported igd could lead to confusion.

deletion, since it implied forfeiture prior to a convictionpss |+ \was observed that the proposed text for the
others noted that if it were to be retained, then the phrag8inition could be amended as follows: the phrase
‘in accordance with its domestic legal principles” woul@gstaplished in accordance with article 2” could be replaced
also have to be retained. It was observed further that {¢ “as set forth in article 2” for consistency in citing the
phrase should be retained, because the draft convenfigancesin article 2, and “property” could be replaced with
recognized fmgncmg as a main Qﬁence, under artlcle‘@undsn, because, although “property” was defined in the
and therefore “intended” use was important. Others notgjted Nations Convention against lllicit Traffic in
that retaining such a provision was commensurate with tl(lﬁrcotic Drugs and Psychotropic Substances, it was

approach of the draft convention, which placed emphagighsumed under the definition of “funds” in the current
on prevention. Furthermore, it was noted that an intentighaft convention.

requirement already existed in article 2.

244. In a further proposal, the phrase “intended to be Consideration on the basis of the revised

used” would be replaced with “destined to be used” or texts of articles 5, 7, 8, 12 and 17, prepared
“destined for use”. That approach was opposed in the by the Friends of the Chairman

Working Group. Other suggestions to replace the phrase (A/C.6/54/WG.1/CRP.15/Rev.2).

‘intended to be used” included "in order to commit’sg3 q1oying the discussion in the Working Group on
“WhICh they start to us’t,a Eorthe commission of the crimey )e text of article 8 contained in document
attempted to be used”, “other means attempted of USef;c 6/54/WG.1/CRP.15/Rev.1, a new set of revised texts
and “used or allocated”. was prepared by the Friends of the Chairman (see
245, It was stated that the phrase “set forth in article 22/C.6/54/WG.1/Rev.2).

should be replaced with *referred to in article 2. 254. Inintroducing the new text, the Chairman noted that

246. Support was further expressed for adding the woittle word “property” had been deleted from both
“and legislation” after “domestic principles”, and foparagraphs 1 and 2, in view of its inclusion within the
replacing “domestic legal principles” with “domesticscope of the definition of “funds” in article 1. The words
laws”. “or intended to be used” were retained, pending further
\ﬁggsultations among interested delegations. The same
applied tothe words “in any manner” following “intended
to be used” in paragraph 1.

247. The view was also expressed that paragraph 2
redundant and could be deleted.
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255. Concerning paragraph 3, the only change made was Consideration on the basis of the revised

to replace the phrase “proceeds or property or funds texts of articles 5, 7, 8, 12 and 17, prepared
derived from the sale of such proceeds or property” with by the Friends of the Chairman

“funds, other means or proceeds thereof”, so aliga the (A/C.6/54/WG.1/CRP.15/Rev.3)

text with paragraph 1. 265. Following the discussion in the Working Group on

256. Astothe proposed definition “preeds”, anewtextthe text <contained in document
based on informal congations was presented. In that textA/C.6/54/WG.1/CRP.15/Rev.2, the Friends of the
the words “property or other type of profit” had bee@hairman prepared a further revised text (see
replaced with “funds or other kinds of benefits’A/C.6/54/CRP.15/Rev.3).

Furthermore, consistentﬂwith th_e rest qfthetext ofthedr. EG. The Chairman introduced the revised text at the ninth
coqventlon, the words:' established in a_cco“rdance wi eeting of the Working Group, held on 6 October 1999.
art!cle 2,: paragraph 1" were replaced with “set forth Ne pointed out that, in regard to paragraphs 1 and 2, the
article 2°. words “intended to be used” were retained, pending the
results of informal consultations. Furthermore, the words
“other means” in paragraphs 1 and 2 were deleted, on the
257. Inreferencetothe words “other means”, a suggest@munds that the term “funds”, as defined in the draft
was made that they be deleted, since the concept wagvention, was sufficiently broad.

covered within the definition of “funds”. 267. Paragraph 3 was orally amended to delete the phrase

258. Support was reiterated for the deletion of the phraegher means”, in line with paragraphs 1 and 2.
“or intended to be used”.

Paragraph 1

268. Paragraph 5 was not altered.

269. With respecttothe proposed definition of {@eds”,

the phrase “other kinds of benefits” was deleted, so as to
259. An observation was made that the word “forfeiturgye consistent with the definition of “funds”.

could be replaced with “confiscation” which was the term
used in the United Nations Convention against lllicit Paragraphs 1 and 2

Traffic in Narcotic Drugs and Psychotropic Substances. _ _
. ] . 270. During the ensuing debate, the proposal to replace
260. While some preferred the deletion of “intended to B§; intended to be used” with “or calculated” was

used”, others supported its inclusion. In that regard, th&terated.
proposal to replace the phrase with “destined to be used”
was reiterated.

Paragraph 2

Consideration on the basis of the revised text
261. A proposal to replace the words “set forth” with prepared by the Friends of the Chairman
“referred to”, by way of compromise on the question of  (A/C.6/54/WG.1/CRP.35)

‘intended to be used”, was opposed in the Working Gro%l_ The text of article 8 was next considered at the 10th

262. The proposal to delete the phrase “other meansmireeting of the Working Group, on 7 October 1999, in the
paragraph 1 was made in connection with paragraph 2ontext of a revised text for the draft articles prepared by
the Friends of the Chairman (see A/C.6/54/WG.1/CRP.35).

272. During the ensuing debate, it was noted that the
263. While suggestions were made to replace the teptipposed definition for the term “preeds” had been
“parties” with “persons” and to define the term to includé@advertently retained under article 8 and should have been
legal entities, support was expressed for retaining téleleted since it had been included in article 1.

phrase “third parties”.

Paragraph 5

273. Atthe same meeting, the coordinator of the informal
consultations on paragraphs 1 and 2 of article 8 reported

Proposed definition of “proceeds” on the outcome of those negotiations. It was noted that it
264. A suggestion was made to delete the phrase “oth@d been agreed to replace the words “or intended to be
kinds of benefits”, since the term “funds” was sufficiently/sed”, in paragraph 2, with “allocated for the purpose of”,
broad. That suggestion was opposed in the Working Gro@g.had been previously suggested.
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274. The observation was subsequently made thatthe same Paragraph 1

change could be made to paragraph 1. 282. During the discussion in the Working Group on the

275. The text of the article, as amended, was includedtéxt proposed by the Bureau, the suggestion was made to

the revised text prepared by the Friend of the Chairmeeplace the phrase “in their possession” with “at their

(A/C.6/54/WG.1/CRP.35/Rev.1), which was tabled befodisposal”, on the grounds that it would be in line with

the Working Group atits 11th meeting, on 8 October 199®ticle 10, paragraph 2, of the International Convention for
the Suppression of Terrorist Bombings.

Arti 283. Afurther proposal was made to delete the reference
icle 12 o -
to “criminal” investigations or to add a reference to “civil
and administrative” into the provisions, so as not to limit
. . mutual cooperation to criminal investigations, since the
paper submitted by the Bureau on articles 3 provision also envisaged cooperation in administrative
to 2% matters. The suggestion was opposed in the Working
276. The Working Group undertook its consideration @Group on the groundster alia, that the lifting of bank
the article on the basis of the text submitted by the Buregecrecy laws was not acceptable in the context of mutual
contained in annex |.A of the report of the Ad Hocooperation in civil and administrative matters.
Committee? In introducing the article, the Chairman noted
that the Ad Hoc Committee had undertaken its second New paragraph 2ter

reading of article 12 on the basis of the revised teé%4 It was proposed to include a new paragrapr2

contained in document A/AC.252/1999/WP#5. o S . ; .
establishing a permissive regime of mutual assistance in
277. Inregard to paragraph 1 of the Bureau’s text, it waisil and administrative matters, which would contain the
observed that the word “criminal” was inserted befoffgllowing formulation:
“investigations”, thus excluding the possibility of mere
speculative investigations, which some delegations had
concerns about. The word “brought” before “in respect of”
was deleted. The phrase “referred to in article 2" was
replaced with “set forth in article 2", so as to conform with
the agreed upon method of referring to the financing
offences in article 2. The phrase “evidence at their
disposal” was replaced by “evidence in their possessio@85. The proposed inclusion of a new paragraph was
Pposed in the Working Group on the same grounds as for

278'. While paragraph 2 had been rgformulated, It S(tﬂw objection to the deletion of the reference to “criminal”
retained the substance of paragraph 3 in the correspon NG & context of paragraph 1

text in document A/AC.252/1999/WP.45.

279. The Bureaudecided toinclude a new paragréyh 2 Paragraph 3
concerning the misuse of information obtained under t
draft convention, in response to the suggestion to ad

Consideration on the basis of the discussion

“[e]lach State Party may give consideration to
establishing mechanisms to share with other State
Parties, on a regular or case-by-case basis,
information or evidence needed for civil or

administrative procedures initiated under this
Convention”.

2%6. While support was expressed for retaining the

provision similar to that found in article 7, paragraph 1§hro:/$]|0n In its p:cresent ftorm, the c%ngern IV(;I?)S _extpresstedd
of the United Nations Convention against lllicit Traffic ifnatthe cross-reference toparagraph 2 could be interprete

. : to undermine the obligation in that paragraph regarding
Narcotic Drugs and Psychotropic Substances.
g y P bank secrecy. As such, the cross-reference could be deleted.

280. Paragraph 3 corresponded to paragraph 2 of the ©ghversely, a preference was expressed in the Working
in document A/AC.252/1999/WP.45, with the eXCGptIOGroup for retaining the cross-reference to paragraph 2.

of the expansion of the cross-reference in the first line 7 Th " de to add f to *
paragraph 2, which served to expand the scope of ) € suggestion Yvas m? eloa ?re erence to “or
provision. Information exchange” after “assistance” so as to expand

) the scope of the provision to include treaties or other
281. The Bureau did not make any changes to paragraphangements dealing specifically with information

4. exchange.
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288. ltwasfurther proposed thatthe element of reciprocétgsistance” with a view to reflecting the existing practice
be added to the mechanism envisaged in the provisionitbya number of States.

adding at its end the phrase “provided reciprocity ifyg Following the debate on paragraph 4, the Friends of
granted”. the Chairman decided torecast it as new articleid@ee

289. It was also suggested that a reference to “thb&low).
domestic law” be added to the first sentence.
Paragraph 2ter

Paragraph 4 299. During the debate on the revised text, the proposal

290. The view was expressed that a reference was made to add the term “criminal” before “civil” so as

extradition in article 12, which dealt with mutuato include mutual legal assistance in the context of a
assistance, was inappropriate since extradition was witleriminal offence committed by a legal entity under article

the purview of article 11. As such, it was proposed to deléie

the phrase “for extradition or” from the provision.

291. Conversely, it was pointed out that the reference to Paragraph 3

extradition also existed in paragraph 1, which dealt wiBD0. It was recalled that a preference had been expressed
mutual legal assistance in the context of extradition. It Wi deleting the cross-reference to paragraph 2, since it
alsonoted, with regard to the reference in paragraph 4, tbaild be read as undercutting paragraph 2. However, it was
retaining it within the confines of article 12 did not creatgoted that the cross-reference could be kept on the
a conflict with article 11. understanding that paragraph 3 merely provided the

292. Others supported its deletion on the understandif@cedural context for the obligations under paragraphs 1
that a similar provision would be added to article 11, so@dd 2. Supportwas expressed in the Working Group for the
to preserve the prohibition on refusing extradition on thtter interpretation of the provision.

grounds that it concerned a fiscal offence. 301. The suggestion was also made to replace at the end
293. Asto the formulation of paragraph 4, the suggesti@hthe paragraph the words “their domestic law” with “the
was made to reinsert the reference to “sole” before the teffinestic law of the requested State”.

“ground” which existed in the original text submitted by ) . ) )
the sponsor delegation. Consideration on the basis of the revised

) texts of articles 5, 7, 8, 12 and 17 prepared
294. Theviewwas also expressed that the second sentence by the Friends of the Chairman

could be deleted, as it was redundant. (A/C.6/54/WG.1/CRP.15/Rev.1)
295'. Afurthgr preference was expressed for retaining t!982. Following the discussion in the Working Group on
provision as it was presented. the revised textin document A/C.6/54/WG.1/CRP.15), the
) ) ) ) Friends ofthe Chairman prepared a further revision, taking
Consideration on the basis of the revised into account the suggestions made in the Working Group
texts of articles 5, 7, 8, 12 and 17 prepared and various texts emanating from informal consultations.
by the Friends of the Chairman The new text was contained in document
(A/C.6/54/WG.1/CRP.15) A/C.6/54/WG.1/CRP.15/Rev.1, and was introduced at the

296. Following the discussion in the Working Group, thé&th meeting, on 4 October 1999.

Friends of the Chairman prepared a revised text 93 |nregard toparagrapiez, the Chairman noted that
article 12, containedin documentA/C._6/54/WG.1/_CRP. _1§1e only change made to the paragraph was the addition
Introducing the text, the Chairman pointed to the inclusig the word “criminal” before “civil or administrative”, so

ofanew paragraphtr, which was of a permissive naturegs to address the concern that the provision might not
and which concerned the exchange of information in cag®tompass legal entities in certain cases.

dealing with the civil or administrative liability of legal ) o
entities. 304. While no modification was made to paragraph 3, the

W _cross-reference to paragraph 2 was retained on the
297. As r?gards paragraph 3, the words or informatiQfhderstanding that paragraph 3 only related to procedural
exchange” were inserted after the phrase “mutual legghiters and was not intended to undermine the bank

security provision in paragraph 2. With regard to the
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proposal to add the reference to the “domestic law of tB&0. During the debate on the first revision of articles 12
requested State”, the Friends of the Chairman considesel new 12is, the suggestion was made to replace the
the concept as already being covered in the text pifrase “[a]ccordingly, States Parties may not” with “No
paragraph 3. State Party can”. The deletion of the word “[a]ccordingly”
was supported in the Working Group.
Consideration on the basis of the revised

texts of articles 5, 7, 8, 12 and 17 prepared Consideration on the basis of the revised
by the Friends of the Chairman texts of articles 5, 7, 8, 12 and 17 prepared
(A/C.6/54/WG.1/CRP.15/Rev.2 and by the Friends of the Chairman
A/C.6/54/WG.1/CRP.15/Rev.3) (A/C.6/54/WG.1/CRP.15/Rev.1)

305. Following the discussion in the Working Grouf1l. Following the discussion in the Working Group on
on the text of article 12, contained intherevised textin documentA/C.6/54/WG.1/CRP.15, the
document A/C.6/54/WG.1/CRP.15/Rev.1, two sets 6fFiends ofthe Chairman prepared afurther revision, taking
revised texts were prepared by the Friends wfto account the suggestions made in the Working
the Chairman (see A/C.6/54/WG.1/CRP.15/Rev.2 a@toup and various texts emanating from informal
A/C.6/54/WG.1/CRP.15/Rev.3), and discussed at the &tbnsultations. The new text was contained in document
and 9th meetings of the Working Group, on 5 and A'C.6/54/WG.1/CRP.15/Rev.1, and was introduced at the
October 1999, respectively. 7th meeting, on 4 October 1999.

306. I n introducing document3l2. The Chairman pointed out that the word
A/C.6/54/WG.1/CRP.15/Rev.2, the Chairman noted thqa]ccordingly” at the beginning of the second line had
the text of article 12 had not been amended. Neen deleted, as had been agreed during the previous
observations on article 12 were subsequently made durgtigcussion of the article.

the following discussion.

307. Similarly, no changes were made to article 12 inthe ~Consideration on the basis of the revised

text contained in document A/C.6/54/WG.1/CRP.15/Rev.3.  (exts of articles 5, 7, 8, 12 and 17 prepared
by the Friends of the Chairman

(A/C.6/54/WG.1/CRP.15/Rev.2 and

A/C.6/54/WG.1/CRP.15/Rev.3)
308. During the discussion on that text, the proposal was , ) . ,
made in the Working Group to add the phrase “or for a 3. Following the d|scu§S|on In the Workmg Group on
purpose” after the word “proceedings”, and to delete t e text of article 12bis, contained in dqcument
word “or” before “proceedings’. It was argued that the C.6/54/WG.1/CRP.15/Rev.1, two sets of revised texts

proposed text would cover the unauthorized disclosure’$f’€ Prepared by the Friends of the Chairman (see
A}lIC.6/54/WG.1/Rev.2 and A/C.6/54/WG.1/Rev.3), and

the information in question. This proposal was 0pposedd|scussed at the 8th and 9th meetings of the Working

the Working Group.
g P Group, on 5 and 6 October 1999, respectively.

Paragraph 2bis

314. No changes were made to the article in either texts.

Article 12 bis 315. During the discussion of the provision, as contained

in document A/C.6/54/WG.1/CRP.15/Rev.2, the
observation was made that regard should be had for the
. . negotiations under way in Vienna on the draft United
?X/?%/ZZ?\/T/% ;’Iégepig?”man Nations Convention against Transnational Organized
: : : Crime. The same point was raised at the following
309. Article 12bis had been proposed by the Friends @fieeting, in the context of the discussion of the text of the
the Chairman, in their first revised text of article 12article contained in document A/C.6/54/WG.1/Rev.3. At
contained in document A/C.6/54/WG.1/CRP.15. Ihat meeting the concern was expressed that the provision
incorporated the prior paragraph 4 of article #2th one could be abused. As such, it was proposed to add the phrase
modification, namely, the insertion of the word “sole"and qualified as such by the States Parties” after “set forth
before “ground”, towards the end of the second sentenicearticle 2”. The proposal was opposed in the Working
Group on the grounds that it would introduce an element

Consideration on the basis of the revised
texts of articles 5, 7, 8, 12 and 17 prepared
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of discretion which could undermine the application of tt322. The Chairman explained that the Bureau had
provision. modified subparagraph (a) of paragraph 1 by inserting the
word “illegal” before “activities” so as to align the English
Consideration on the basis of the revised text  text with the original French proposal. Furthermore, the
prepared by the Friends of the Chairman reference to “groups” was deleted since it fell within the
(A/C.6/54/WG.1/1999/CRP.35) definition of “organization” contained in article 1. In
316. The Working Group next discussed the text f(g?gar_d_ to subp:’arggraph (b), the phrase improve the
dentification of”, in thechapeay was replaced with

article 12bis in the context of its consideration of thé‘ ilize the most efficient measures for the identification
revised text of the draft articles prepared by the Friends %ﬁ since that initial formulation imolied that some
the Chairman, as reflected in documen? P

existing measures required improvement. It was also
AIC.6/54/WG. 1/CRP.35. observed that the two sentences in subparagraph (b) (i), as
317. Thediscussion was held atthe Working Group’s 1Q3besented in document A/AC.252/1999/WP.47, were
meeting, on 7 October 1999, at which time the observatimrged to form a new subparagraph (b) (i). Subparagraph
was made that the provision should be clarified so as(| (ii) was reformulated slightly with a view to clarifying
avoid diverting the aim of the draft convention tehe initial text. Subparagraph (b) (iii) contained a
combating fiscal offences instead of offences arising awformulation of the corresponding initial version of the
of the financing of terrorism. text, with the addition of a specific reference to domestic
318. The text of the provision was retained in the revis@fld international transactions. No changes were made to
text prepared by the Friends of the Chairmattbparagraphs (c) and (d).
(A/C.6/54/WG.1/CRP.35/Rev.1), which was placed befog23. with regard to paragraph 2, subparagraph (a), the
the Working Group atits 11th meeting, on 8 October 199$hrase “offences established in accordance with article 2

of the Convention” were replaced with “offences set forth

. in article 2", so as to align the text with thbapeauof
Articles 13 and 14 article 2. In regard to thehapeatin subparagraph (b), the

reference to “offences established in accordance with
319. Atthe 8th meeting of the Working Group, the viegrticle 2 of the Convention” was replaced with “offences
was expressed that articles 13 and 14 could be deletedséﬂ forth in article 2”. Furthermore, the phrase “being
the light of the negotiations on articles 1 and 2, as had begyolved in offences referred to in this Convention”, in
suggested in the proposal submitted to the meetiggbparagraph (b) (i), was replaced with the words “being
of the Ad Hoc Committee in March 1999 (segvolved in such offences”. No change was made to

A/AC.252/1999/WP.55). subparagraph (b) (ii).
320. A preference for retaining articles 13 and 14 in t®4. The Bureau had decided not to include paragraph 3,
text was expressed. contained in document A/AC.252/1999/WP.47, since it

referred to State responsibility, which was a matter for
general international law.

Article 17

. . i i i Paragraph 1
Consideration on the basis of the discussion ) .
paper submitted by the Bureau on articles 3 325. A proposal was submitted to the Working Group to

to 25 replace the text of thehapeawand subparagraph (b) (i) of
) _ _ the provision and to insert a new subparagraph (iigi)
321. Article 17 was considered by the Working Group Qdee A/C.6/54/WG.1/CRP.13), to strengthen the
the basis of the text submitted by the Bureau containedpi,révemative aspect of article 17.

annex I.A of the report of the Ad Hoc Committen _
introducing the article, the Chairman noted that the Atf6- Concerning thechapeau of the text under

Hoc Committee had undertaken its second reading of §piisideration, itwasiggested that the word “their” before
article on the basis of the revised text contained ‘i‘ﬁnanmal institutions” be deleted so as to include other

document A/AC.252/1999/WP. £7. financial institutions functioning on the territory of the
State Party.
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327. ltwas also proposed to add the term “available” af@ommittee (contained in A/54/37, annex I.A), the Friends
the phrase “most efficient measures” contained in tléthe Chairman prepared a revised text for article 17 (see
chapeauy so as to recognize the actual means at tA&C.6/54/WG.1/CRP.15).

disposal of States in that regard. 334. Inintroducing the revised text, the Chairman noted

328. In relation to subparagraph (b) (i), the view wdbkat no substantial changes had been made. It was observed
expressed that the phrase “including anonymous accouigt, in paragraph 1, subparagraph (b), the word “their”,
or accounts under obviously fitous names” be deletedin the first line of thechapeay had been deleted, in the

as being superfluous. absence of objections by delegations to that suggestion.
gurthermore, the term “available” was added after the

subparagraph (b) (i) was based on recommendation 1 Bfase “eﬁicient_mea\fures”_. In regard to subparagraph (b)
, the expression “including anonymous accounts or

the Financial Action Task Force on Money Launderin . . ) .
ccounts under obviously fitous names” was deleted in

(FATF), it did not conform entirely with the formulation®, £ th hall g lanation that th )
in that recommendation, which included a reference Y © . € unchallenged explana |on” at theqeding
rase “unidentified or unidentifiable” could apply to a

“law”, “regulations” and “agreements”. Only a referencB"" . . .
ariety of situations, which were to be looked at on a case
v case basis, including those referred to in the deleted

329. Furthermore, it was pointed out that whil

to “regulations” was to be found in the subparagrap
Hence, it was proposed that the phrase “or oth .
appropriate measures” be added after “regulations”, soggpression.
to provide a wider range of options to States Parties.385. As to paragraph 2, subparagraph (b) (i), the phrase
response, it was noted that the matter was covered by‘iheespect of whom reasonable suspicion exists that they
word “including” in thechapeauto article 1. While a are” was introduced to replace the words “suspected of
further proposal was made to add a reference lieing”, so as to raise the threshold of the cooperation
“appropriate” before “measures” in subparagraph (c), sequired.

as to add even more flexibility to the text, itwas noted th@gs - e chairman also drew the attention of the Working
the reference to “[t]aking all practicable measures” in the., ;16 the proposal on reporting suspicious transactions,
chapeauto paragraph 1 already provided sufficientonained in document A/C.6/54/WG.1/CRP.13.
flexibility.

330. Furthermore, the question was raised whether Paragraph 1

‘(‘a?(chan.ge. bu.rea}ux Y\{ere covered by the ref‘t‘arence3t:$o7. During the ensuing debate on the revised text
financial institutions” in subparagraph 1 (b), or “money-

transmission agencies” in subparagraph 1 (c) prepared by the Friends of the Chairman, concern was
' expressed regarding the use of the phrase “practicable

331. The view was further expressed that it should heeasures” in thehapeau

made clearer that subparagraphs (c) and (d) were

mandatory. 38k, with regard to paragraph 1, the proposal was made

toadd a new subparagraphlfg in line with the proposal
contained in document A/AC.252/1999/WP.32, which
dealt with measures to prohibit@ess into the territories
332. Inregard to subparagraph (b) (i), it was proposeddoStates. While support was expressed for the inclusion
replace the phrase “suspected of being” with “in respectadf such a provision, the observation was made that
whom reasonable suspicion exists that they are”, so astidparagraph (a) was sufficient to cover the activities that
insert a reasonableness element with a view to preventimgre intended to be covered by the proposed subparagraph
abuse of the provision which could negatively affect tH{a) bis. Furthermore, the remark was made that the

Paragraph 2

rights of innocent individuals. proposed new subparagraph could have implications for
the rights of refugees under humanitarian law. Similarly,

Consideration on the basis of the revised it was noted that a blanket prohibition on the entryinto the
texts of articles 5, 7, 8, 12 and 17, prepared territories of States may actually impede law enforcement

by the Friends of the Chairman activities. Furthermore, the view was expressed that such
(A/C.6/54/WG.1/CRP.15) a provision could contradict the requirement that States

either try or extradite individuals in their custody. The
ollowing proposals were made, by way of compromise: to
8ete the word “illegal” before “activities” in

333. Following the discussion in the Working Group o,
the basis of the text prepared by the Bureau of the Ad
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subparagraph (a), or to add the phrase “and prohibiti@9airman outlined the various modifications made to the
access into their territories of such persons” to the endtext, which were agreed upon in the informal consultations.

subparagraph (a). 345. The newchapeauof paragraph 1 combined the

339. Inregard to subparagraph (b), the proposal contairgéning sentence of the article, together with the former
in document A/C.6/54/WG.1/CRP.13, to include additionghapeauof article 1 (in A/C.6/54/WG.1/CRP.15). The
elements in thehapeauof subparagraph (b) and inword “including”, found both after “article 2" and after
subparagraph (b) (i), was reiterated. It was pointed out thi@king all practicable measures”, was deleted. The words
the proposal was consistent with the recommendationsibfecessary”, found before the phrase “adapting their
the FATF. While support was expressed for the proposéifmestic legislation”, where moved to after that phrase so
concern was expressed that it actually went further th@# to improve the drafting.

those recommendations, and that subparagraph (b) (1) 8a6. Itwas observed further that the text that had emerged
sufficient. from the informal consultations retained the term “illegal”

340. The proposal in document A/C.6/54/WG.1/CRp.P§fore “activities”, in subparagraph (a).

also contained the text of a new subparagraph (l)i§j) 347. Concerning the chapeau to paragraph 1,
imposing a reporting obligation on States. The view waabparagraph (b), the words “and to report unusual or
expressed that while the proposal was acceptable, slispicious transactions” were added at the end of the first
phrase “unusual or suspicious transaction” could bentence. The word “Parties” was also inserted after the
replaced. In that regard, a proposal was made to replaxgd “State” at the end of thehapeau

the phrase with “transaction exceeding d@@ramount”. 345 As regards subparagraph (b) (i), the phrase “and
341. With regard to subparagraph (c), a preference wasasures to ensure that such institutions verify the identity
expressed for deleting the reference to “and licensing”, @f¢he real owners of such transactions” was inserted at the
it went beyond what was required by the FATENd. No change was made to subparagraph (b) (ii).
recommendations. Thatiggestion was opposed in théSubparagraph (b) (iipis was a new provision which
Working Group, on the grounds that the reference wamerged from negotiations in the informal consultations,

needed to counter the legitimization of shadow bankiﬁg‘d contained elements of document
systems. A/C.6/54/WG.1/CRP.13. No change was made to

subparagraph (b) (iii).
Paragraph 2 349. Asregardssubparagraph (c), it was observed thatthe

: o -paragraph had been altered by the addition of
\:/3\:;25 mVZléf; :igdziglittg fhuebgﬁ;ggf‘%? é?i)gg}t;rle;léggﬁfs\(%@]onsidering” atthe beginning. Furthermore, the phrase
L L PP including, for example, the licensing” was added after
already captured within the definition of “funds”. “supervision”
343. A proposal was made to include a ney,
subparagraph (c), providing for the exchange 8
information through the International Criminal Polic
Organization (Interpol) (see A/C.6/54/WG.1/CRP.22).

0. In subparagraph (d), the word “[c]onsidering” had
een added at the beginning, the term “implementation”
fvas changed to “implementing”, and “transport” was
replaced with “transportation”.

Consideration on the basis of the revised 351. The Chairman noted that, while the Friends of the
texts of articles 5, 7, 8, 12 and 17, prepared Chairman had reproduced the text as proposed by the
by the Friends of the Chairman coordinator of the informal consultations, several drafting
(A/C.6/54/WG.1/CRP.15/Rev.1) modifications were acessary. A suggestion was also

made to place subparagraphs (c¢) and (d) into a new
344. Following the discussion in the Working Group oparagraph bis.

the revised text in document A/C.6/54/WG.1/CRP.15, t y

Friends ofthe Chairman prepared a further revision, taki% 2'. As to thehapeauof paragraph 2, the words_ States
into account the suggestions made in the Working Gro rties shall furt_her qooperat'(a In the prevention of the
and various texts emanating from informal consultation® ences set forth inarticle 2 by" were inserted. No changes
The new text was contained in document®® made to subparagraphs (a) and (b).
A/C.6/54/WG.1/CRP.15/Rev.1, and was introduced at tB83. A new paragraph 3 was added, on the basis of the
seventh meeting, on 4 October 1999. At that meeting, thr®posal in document A/C.6/54/WG.1/CRP.22. It was
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explained that the Friends of the Chairman had decided to ) ) ) )

make it a new paragraph, instead of a subparagraph to Consideration on the basis of the revised
paragraph 2, because its formulation was not in line witn ~ texts of articles 5, 7, 8, 12 and 17, prepared
thechapeauto paragraph 2. by the Friends of the Chairman

. . . (A/C.6/54/WG.1/CRP.15/Rev.2)
354. During the ensuing debate, the coordinator of the ] . o .
informal consultations notedhter alia, that the phrase 361. Following the discussion in the Working Group on
“measures to ensure” in paragraph 1, subparagraph (b){f),¢ revised text in document
was included so as to ensure consistency with FAF¥C.6/54/WG.1/CRP.15/Rev.1, the Friends of the
regulations. It was observed further that it was agreed@hairman prepared a further revision, taking into account

the informal consultations that subparagraphs (c) and t8$ suggestions made in the Working Group. The new text
to paragraph 1 were permissive in nature. Hence, tH@s contained in document A/C.6/54/WG.1/CRP.15/Rev.2

suggestion to move them into their own paragrajbiis1 and was introduced at the 8th meeting, on 5 October 1999.

was supported. 362. Atthat meeting, it was pointed out that the words “
inter alia, by” had been inserted in thehapeau of
Paragraph 1 paragraph 1 before “adapting their domestic legislation”,

355. In relation to thehapeaya suggestion was made tdn vie_vv of the general support for that modification in the
revert back to the language of documend/orking Group.

A/C.6/54/WG.1/CRP.15, whereby the phrase “includin®63. With regard to paragraph 1, subparagraph (b), it was
ifnecessary, “would be inserted after “measures”. In terggplained that the phrase “other professions” had been
of a further suggestion, the phrasaiter alia,” would be retained, since it was based on the FATF recommendations.
inserted after “practicable measures”. Concerning subparagraph (b) (s, the word “visible”

356. In regard to subparagraph (b), it was observed tM4S replaced with “obviously”. The question of replacing
linking the phrase “and other professions” with “financid€ word “report” with “paying special attention to” was
institutions” was inelegant. Thus, it was proposed &jill the sulpect of infommal consultations.

replace “and other professions” with “including othe864. Following the decision at the previous meeting to
professions involved in financial transactions”, imnove subparagraphs (c) and (d) out of paragraph 1, a new
parentheses. paragraph 2 was created to include those subparagraphs,
357. In regard to new subparagraph (b) (i, it was @S Subparagraphs (a) and (b). A rthapeauvas added,
suggested that the term “unusual” be replaced wigond the lines of thehapeaun paragraph 1. The word
“unusually”. This was opposed in the Working Group onmpPlementing” was deleted from former paragraph 1,
the grounds that it changed the substantive meaning of $#gParagraph (d) (now paragraph 2, subparagraph (b)), so
provision and was not the term used in the FATES o adjustthe textto the neapeau

regulations. 365. As a result of the insertion of a new paragraph 2,
358. In terms of a further suggestion, the word “visibld®'mer paragraphs 2 and 3 were renumbered as
could be replaced with “obviously”. paragraphs 3 and 4. In new paragraph 3, subparagraph (b)

] (ii%, the word “property” was deleted.
359. Concerns were expressed regarding the reference to

“reporting” suspicions in the last line, on the grounds that
it went further than what was required by the FATF
regulations. Thus, it was proposed to replace the wotf6. A suggestion was made to insert the phrase “to pay
“report” with the idea of paying special attention to. Th&Pecial attention to” after “accounts are opened, and” in
proposal was opposed in the Working Group on the baki§ chapeauof subparagraph (b), so as to align the text
that the text reflected FATF recommendation 16. It wi4th FATF recommendation 14. A suggestion was also
also observed that article 17 did not attempt to reprodutade to replace the word “report” in the fourth line with
all the FATE recommendations but that it containedf the financial institution suspects that funds stem from

Paragraph 1

amalgamations of some of the recommendations. ~ criminal activity, it shall report”, by way of compromise.
367. In relation to subparagraph (b) @ik, a suggestion
Paragraph 2 was made to add the word “or” between “unusual” and

360. Asuggestion was made to delete the word “propertyarge”.
since it was already covered by the definition of “funds”.
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368. Concern was expressed that the reporting procedure
in subparagraph (b) (iBis could conflict with the bank
secrecy principle. In response, the observation was made
that the language in the text was based on FATF
recommendation 14.

Consideration on the basis of the revised
texts of articles 5, 7, 8, 12 and 17, prepared
by the Friends of the Chairman
(A/C.6/54/WG.1/CRP.15/Rev.3)

369. Following the discussion in the Working Group on
the revised text in document
A/C.6/54/WG.1/CRP.15/Rev.2, the Friends of the
Chairman prepared a further revision taking into account
the suggestions made in the Working Group. The new text
was contained in document A/C.6/54/WG.1/CRP.15/Rev.3
and was introduced at the ninth meeting, on 6 October
1999.

370. At that meeting, an amendment to th@peauof
paragraph 1, subparagraph (b), was introduced orally. The
words “and to report unusual or suspicious transactions”
were to be replaced with “, and to pay special attention to
unusual or suspicious transactions and report transactions
suspected of stemming from a criminal activity”.

371. Furthermore, the word “such” was deleted from the
beginning of paragraph 4.

372. No further suggestions on article 17 were made
during the consideration in the Working Group of
document A/C.6/54/WG.1/CRP.15/Rev.3.

Notes

1 Official Records of the General Assembly, Fifty-fourth
Session, Supplement No. @¥54/37), annex |.B.

2 lbid., annex L.A.
3 lbid., annex Ill.

4 Official Records of the General Assembly, Fifty-fourth
Session, Supplement No. @¥54/37).

5 lbid., annex Il.
6 See ibid., annex I.A.
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