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CHAPTER'Vu(continued)

The "1ink" between a_breach of an J_nternatlonal obligation and the le,ﬂal
consegquences ' thereof Ll . P .

SRR S Cenh T
114. The other fi. >1d of reistionuhip may he covered by the same treaty (in the sense
of the same ”1nstrument”) or by . grovp of rules of international law flowing from
another Ygource™, 120/ ‘ s o o

115, On the other hand, separate treaty instruments desling with the relationghip
between the same States may deal with the same field of relatiomship. 121/ In this
connection, it may be recalled that s field of rclationship may cover matters which i
are not dealt with in terms of "real" righte and obligations, _1__2/ |

116, In any case, where different fields of relationship. covered by different sets
of rules of international -law, are involved, a cumulative application of such cets i
of rules may result in the precludmg of countermeasures oubside the field of relatlonshlpﬁ
involved in the breach, either temporarily or permanently.

117, Up till now, no specific distinction was made between bilateral and "regionall
treaties, though some of the types of treaties mentioned before are, in fact, mostly
multilateral or "regional', Actually, the mere fact that an international obligation

120/ In this connection attention may be drawn To Article 44 of the Vienna
Convention on the Law of Treaties dealing with the separability of +treaty provisions.
Actually, the reference - in para. 2 of this article - to Article 60 seems to imply
that, in case of a breach of a treaty provision another parity to the treaty may
suspend the operation of another treaty provision even if those provisions are not
seperable in- the sense of Art. 44, para. 3. But then, of course Art. 60 applies~- -
only in the case of a material breach, which pregupposes a link between the provision
violated, and other provisions of the same . Lreaty (Art, 60 rara. 3). . Nevertheless,
such a llnk seems ©o be an gbjective one whilg Art. 44, para.l (b) algo takes into
account the subjective link resulting from the treaty as a "package deal' between
States, 1.8, as a harter Lransautlon w1th reqpecL 1o rlghu and obligations lying in
objectively ~ different fields.

121/ Compare Preliminary Report A/CN.4/33C and Corr.l and 2, paras. 60 and 61,

122/ Compare pare. 59 above, Particularly in economic matters the interact{ion
between economic facts may lead to treaty clauses whi ¢h, while not creating per se
rights and obligations in respect to conduct, never theless make such conduct rel evant
for the application of the treaty, sometimes in the form of special procedures in
cage of such conduci for example the GATT "nullification or impairment" and ICAD
"hardship" provisions mentioned in para. 92 of addendum 1 to *the present report. One
might contrast such "good faith" expansions of the field of relationship, or "object
and purpose', with the "contraction" of the field of relationship, implicit in the
possibility of making reservations, and other distinctions helween provisions
esgential and those not essential for the "object and purpose" of a treaty or legal
relationship.
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ig imposed on & State by a multilateral treaty does not necessarily alter: the

pilateral character of the breach/injury relationship between States. 123/

Nevertheless, the treaty as an insirument remains a multilateral one, and, consequently,
the Vienna Convention on the Law of Treaties treats the invoking of the invalidity,

the termination, the withdrawal from and the suspension of the operation of a treaty r
a5 5 matter which concerns all other parties to that treaty (Article 65 of the

Vienna Convention). But this’ is rather a matter of procedure, As to substance, ,
article 60 of the Vienna Convention rather seems to underline the bilateral character

of the brea,ch/ injury relationship by providing for two exceptions and those only in
respect of a material breach of a multilateral treaty by one of the parties, _1_2_4/

118. In this connection it should be recalled that (see above paras, 83 et _s_gg) that
a "derived" or "constructive" injury may be "organized" in the multilateral treaty
itself, This may particularly be the case in '"regional" treaties, where the bilateral
relationships between the parties are, in fact, so closely interrelated that the legal
consequence thereof is in the treaty itself, Actually, Art, 60 of the Viemma Convention
geems to. approach this sitvation from three different angles. Firsgt, by limiting

itself to "material' breaches it presupposes an "object and purpose" of the

mltilateral treaty as such (para. 3 under b). Second, in para. 2 under ¢, it refers .
to treaties "of such a character that a material breach of its provisions by one party:
radically changes the position of every party with respect to the further peformance

of its obligations under the treaty". And third, in para, (2) under (a) it presupposes
a collective interest of all the parties by permitting the pecties, other than the ‘
defaulting State, to terminate the treaty or suspend its operation in whole or in part
"y wnanimous agreement", i.e. by a collective decision., 125/ ,

;g;_/ Indeed the obligation itself may be bilateralized, e.g, through the effect
of reservations accepted by one or more and rejected by other participants in the
‘mltilateral treaty, TFurthermore, as noted before, even obligations imposed by
rules of customary international law are often hilateral,

_1_2_4/ See addendum 1 to the present report, paras. 77 et seg. Obviously the
Vienna Convention only deals with the legal consequences of a breach in respect of
operations relating to the treaty, and not with "State responsibility" (Art, 73)9 It
does not purport to exclude other responses in other cases of breach even by other.
States than the directly injured State. Nevertheless, one may well ask why the
suspension of the operation of a treaty in whole or in part by a party - particularly
under the circumstances described in Art, 65 (5) of the Viermma Convention] - ghould be
o limited, if more or less the same effect could be produced by taking a "counter-

‘measure” under the rules of State responsibility!  Indeed the whole temor of the
Vienma Convention provisions on the legal consequences of a breach of a treaty
ohligation seems at least to suggest a legal limitation of such countermeasures in

particular as regards States not "specially affected" by the breach.,

_ 125/ A similar idea of cohesion of bilateral relationships is expressed N
inter alia in art, 20 (?) and in various articles of the Vienna Convention on succession
of States in respect of treaties; see para, 81 of 4dd.l to the present report,
Mote 73 '
: L3 °

.
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119. The third angle of approach, in particular, may be further developed in the
treaty itself. Thus, international procedures for "internal remedies" may be ‘
provided for ir respect of alleged breaches, and-zhould then; in principle, be
exhausted before at least some of the ctherwise possible legal consequences are drayn
from the gituation. o

120, On the .other hand, the !"eollective decisions" resulting from such procedures
may themselves impose or "trigger" new obligations, and create relationships of another
type, another field, and. even enother "organisation'". Thus, e.g., if there has been £
a breach of an international obligation, and if the ICJ has dealt with the - bilaters) . §
digpute, and if then its judgment is not complied with, the Security Council of the
United Nations may deal with the matter. ‘

121, A particular case of the shift from one subsystem to another is, it seems,

the qualification of an internationally wrongful act as an "international crime'. 126/
The notion of "international crime" seems ‘to imply that (a) the wrongful act thus
qualified can not be "made ‘good" by any substitute performance (first paraheter),

and (b) it causes "injury" to all States (second parameter). Indeed, the notion
itself is a typical deviation from the traditional approach of '"bilateralism" and
"reparation" in international affairs, S

122, On the other hand, at least in the first instance, the word "international crime" ]
evokes some general principles of municipal law as to penal consequences of conduct,
such as the principle that conduct can only be qualified as criminal by previous
legislation determining also the penalty, and the principle that a person is not
quilty unless his guilt iz established through the appropriate proceduvres, Of course
such principles; being principles of municipal law, are not simply transferable to
international law! But the same goes for the notion of “crime" itself, 127/

12%, DMNevertheless, it may be stated that the notion of "internatiomal crime" impl;i.es !
at least a third parameter of legal conseguences, some form of international enforcemer:
One can hardly accept this notion without at the same time providing for its specific
legal consegquences and the means of implementation (mise en oeuvre).

124. One such specific lemal conscequence could e an obligaiion of all States to _
"ooniribute” to a situation in which the author State of an "international crime" coul :
be "compelled" to stop the breach. As a minimum such contribuilion would include |
refraining from a support a posteriori of the conduct constiftuting an "international :'
crime”, A second degree of contribution would he a suppori of countermeasures taken
by another State or States and a third degree would be the taking of countermeasui-es
against the avthor Siate.

126/ Of course thre text of article 19 of Part One of the draft is not now
under discussion; the second reading may lead to its revision in particular in the
light of decisions taken in respect of Parts Two and Three. -

127/ That is to say, the notion of a crime committed by a State; individual
criminal responsibility by a ovhysical person is another matter,
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125, 1In respect of all the three degrees of contribution further distinctions can be
made., Thus, the support a posteriori, from which each State should refrain may refer
to the conduct, constituting the "international crime" itself, or to the result of
such conduct 128/ or even to the author State itself in other fields of fgIEEESnship.
Furthermore, support can be given, and countermeasures taken, by a State within its
ovm jurisdiction, in a field of intermatienal legal relationship with the author
State, or even within the jurisdiction of the anthor State itself., TFinally, the
. support by State A of countermeasures taken by another State (or States) B égainst
aunthor State C may range from accepting that State B's measures include devices to
prevent evasion through State A; to taking parallel measures in order to prevent
substitution and even to the taking of measures amounting to aid or assistance to
State B under art., 27 of Pari One of the draft articles. '

126, In determing the legal consequences of an "international crime" in terms of
obligations of States other than the author (or "defaulting") State three general
points must not be lost sight of, In the first place it should be noted that in
present~day international relations - often characterized as a state of interdépendence-
the "gurvival" of a State may depend not so much on the observance by other States of
their legal obligations towards it, as on conduct of such other States to which they
are not strictly obliged under the rules of international law. Accordingly, an
internationally wrongful act, and particularly an "international crime" committed by

a State may entail in fact an attitude of other States which seriously affects its
interests to the point of compelling it to mend its ways. The question arises then,
vhether this type of '"political" consequences should be addressed in our draft articles
on State responsibility, or at least be taken into account,

127. On the other hand, it should not be overlooked.that, in many, though not all,
cases of "international crime" the same conduct also invokes a "bilateral"
internationally wrongful act; in other words in many cases there is, or are, State(s)
"gpecially affected" by the breach. The legal consequences of the breach 'in terms
of rights of those States remain as determined by the rules concerning other
internationally wrongful ac*s,

128, Thirdly, in modern times there is a strong tendency towards ”rggionalization”g
the formation of groupings of States with common interests and opinions. This
generally results in particular legal relationships between the member Stateg of
such groupings. In some cases the grouping even entails legal consequences 1n the
relationship with States outside the grouping, but the extent to which thisg 1s.the
cagse under general rules of international law is, as yetl, far from clgar. Again the
question arises whether this phenomenon should be taken into account in our draft

articles (see also para, 134 below).

128/ See e.g. the Declaration of Principles of Internatiopal Law concerning
Friendly Relations and Co-operabion among States in accordance with the Charter_
of the ﬁnited Nations. A.Res.2625(XXV) of 24 October 1970: "No terr%torlal ;
acquisition resulting from the threat or use of force shall be recognized as 1ega1 .
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129. Article 1%, para,.2, of Part One of our draft artvicles presupposes the exisbence
of international obligations ”no easential for the protection .of fundamental interests

of ‘the -international commmitythat theixr breach 1# recoghized ax a crime by that
ccommunity as a whole"; Pres umahlﬂAsmeh "recormition" precedeos the hreach: ~ Ideally

it would he for that internatlonal commmity as a vhole to determine ~the legal.
consequences of a “reach, including the procedrres nccording to vhich the existence

of a breach is established and the corres pondlnp r obligations of all other States are
determined. Actually, to the extent that the situation created b the commitment

of an "international crlne" also could give rise to action of United Nations orgens in
application of the relevant provisions of fhe Uhlted Nations Charter, the legal
consequences -of the "internaticnal crime" and the implementation of those consequendes
are already provided for, Any improvement of that "muhsystem" of international law |
would seem beyond the task of our Commission, 129/ ' ' ' i

130, .Article 19 of Part One of owr drafl articles also seems bo presume that an.
"international crime" in the sense of para., 2 of that article may not be at the same

. time "a .serious Lreach of an international obligation of es isential im importance for the
maintenance of inlternational peace and security" in the sence of para., 3 under (a).
The question arises vhether nevertheless '"the international community as a whole",
in "recognizing" particular conduct "as a crime" may at the same time Udeslare!
applicable, and indeed, unless a contrary intention is cloarly egtablished, maJ'be
congidered to have deolared applicahle the procedureo of collective decision provided
for in the United Wations Charter, 130/ The presenL Special Rapporteur is inclined.to
"give a positive answer to. this guestion,

131, Quite apart from the obligation of every State, as referred to in para., 124 above,
the question arises as to the right of every Siate to respond to an "international crime”}
on its own initiative, Apart from the situation of concursus - dealt with.in para., 127
above - the ansver would seem negative in principle, 131/ A single State cannot take
upon itself the role of ”pollcem@n of the international commmity", However, there.
may be room for an exception to this principle, -

132. TIn this connection it would seem that some analogies may he drawn with the
situation dealt with. in the International Court of Justice's Advisory Opinion on Legal J
Congequences, for States of the continved Fresence of Soutlh Africa in Namibia.klgg/ '
Indeed in this opinion the Court seems to make a distinction between legal ' %
consequences flowing from the mere fact of an international vrongful act having been
committed and ",.. acts permitted or allowed - vhat measures are available and
practicable, which of them chovld bhe selected, what scope they should be given and by
vhom they should he applied .k,”.;ij/ Though this case turned on the scope of an ]

322/ In particular in view of the exintence of a Special Committee on the
Charler of the United Naitions and on the sirenglthening of the role of the Organization.
3ee United Nations document 4/AC.182/L,3L of 2 Fchruary 1982, 1

130/ Such a course of action vould not, in the opinion of the present Special
Rapporteur, require any formal amendmen of ‘the UnLlLd Nations Charter; see 6 ) _g&@g;kﬁﬁi
International Iaw Review, pp. 252 and 253 (1959). In all its decisions. relating to {
Namibia the International Court of Jhutlce has accepved the competence of the ‘
United Nations hodien to deal with the imwlementation of the mandate agreements.

131/ This is vitliout prejudice to the "cowntermeosures" referred to in para. 126 1
above,

1232/ As stated in lhe Preliminsry Report supra note 121, paras. 41, 55 to 62;
and 69 io 74 - the case of Wamibia is o sgpecial one in view of the particular legal
stetus of the terrvitory,

173/ Dee ICJ Reports, 1971, p. 55. It should be recalled that in its eaxlier
Judgment of 21 December 1962 vhe Covyd lad decided that Ethiopia end Liberia did nob
have a “'@paLaLe Geli-(unb¢¢nvd” r“nnl o omrud h&Tlormance of the ohligations of

w1 13 Ao B 1 . 0 Lve o TS R atdial fede I e
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obligation of non-recognition of the result of an internationally wrongful act -
compare para. 125 supra - and also dealt with "political" measures in the sense of
para. 126 supra, the distinction between the degrees of countermeasures may perhaps
be .applied also to the question of the right of a State or States to respond to an
"international crime", in the absence of a collective decision to that effect of the
competent United Nations body. One could chen draw the conclusion that measures
amounting to the withdrawal of supporL , pogteriori and termlnablon or suspension of
treaty relatlonuhlps with the author State are alloved, at least pending a decision
of bhe chnetent organ of the United Nationsg. '

1%%. In the case dealt wlth in the Advisory Opinion Just mentioned a decision cf the
Security Council had a]readv been taken ‘egtablishing the internationally wrongful
act, Obviously, such.pylor determination is an important safeguardi. It would seem
however, that, in view of the limitation of thé allowed countermeasures td essentially
temporary..or at least not "irreversible", measures, a cortrol a posteriori is
sufficient, = After all, it seems hardly likely that the facts of the case are much -
in dispute, if a State invokes its right to take limited countermeasures as & response
to an “international crime", On the other hand the qualification of alleged conduct
ags an "international crime" under the definition given to that notion in para. 2 of
art., 19, may, very. wvell give rise to a dispute. Indeed such a dispute is quite
comparable to~ the dispute vhich may arise if and when a State invékés the nullity of a
treaty under article 53 or 64 of the Vienna Convention on the Law of Treaties (jus
cogens). Accordingly, our draft articles should provide for a similar procedure as
in art. 66 (a) of thai Convention,

134, One could imagine also another addltlona] safeguard against precipitous action .
of a State in response to an alleged "international crime" of another State. Such
other safeguard would be that the (still limited!) countermeasures could only be taken
by a groupihg of States collectively. Obviously, the question immediately arises how to
gualify such grouping and the "collective" character of the decigion! In itself

the idea is not quite without precedent, apart from the fact that even an '"international
crime" may "affect" some parts of the international community meore than other parts.'déﬁ/
Actually both the notion of collective self-defence and the provision of art. 60,

para., 2 (a) of the Vienna Convention on the Lew of Treaties seem to point in the
direction of "regidnalization" (see para, 128 sugra) For tlie moment, the present
Special Rapporteur feels thatl this aspect should only be analysed further if the
Commission "so decides, particularly since the scope and terms of art. 19 are still to
be discussed in second reading. 135/ '

§4/ At the time the Charter of the United Nations was addpted,'a reasoning
of this kind may have ingpired the "transitional" security arrangements of
Articles 106 and 107 juncto Article 53,

135/ Actually the "philosophy" behind art. 19 may bear some further scrutiny.
Some might consider that the notion of obligation "essential for the protection of the
fundamental interests of the international commumnity as a whole" -should be a priori
limiled to such situetions s put into question the viability as such of the system of
covereign Stater each having. wts own and gsepsrate power structure, subjects and
territory. Indeed the examples .given in art. 19, para. 7 may be regarded as pointing
t0 cages in whiéh the notion of the sovereign State itself fails to function, rather
than te any particular conduct or protected interest.
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CHAPTER VI

DRAFT ARTICLES

135. It would seer a priori impossible to translate the analysis given in the foregoing
chapters into an exhaustive simple set of articles of Parts Two and Three of the draft
articles on State responsibility. Indeed that analysis is predicated upon the concept
of a continuous process of interaction, which defies a "ecrystallization" intoe the

fixed and separate forms of source/obligation/breach/consequence/implementation. léé/
In a sense this is recognized by the previous obiter dicta of our Commission, referred
to in paragraph 6 above. This does not mean that no articles can be drafted, but only
that such articles must be flexible and must contain terms which l2ave room for a
variety of applications. Even then some "Gordian knots" have to Le cut, if only in

the choice between what is, and what is not "registered" in those articles.

136. As explained in Chapter II, paragraph 2 of the addendum 1 to the present report,
Article 1 could read as follows:

Article 1:

An internationally wrongful act of a State entails obligations for that State

and right .or other States in conformity with the provisions of the present

part two.

Commentary:

(1) The sole purpose of this introductory article is to lay a link between the
articles in Part One, defining what is an internationally wrongful act of a State,
and the article of Part Two, dealing with the legal consequences of such internationally
wrongful act. The article do2s not mean to say that any interrationally wrongful act

of a State automatically entails all the legal consequences mentioned in Part Two.

In the first plac ., automatic in this fic¢ d is contrary to the very idea of justice.
The factual conduct of a State, which is not in conformity with what is required of it

by an international obligation - in other words the breach - may, with respect to one

and the same obligation, be more or less '"serious", and the same goes for the factual

effect of that conduct on the interests of another State or States. The same remarks

are valid for the "legal consequences" of the breach, inasmuch as they refer to conduct

of the author State and other States, and the effects thereof are also to be taken into

léé/ Actually, while the rules of "3tate responsibility" are concentrated on
conduct which is a "breach", similar questions arise with respect to conduct which is
in "conformity" with rules of international law, particularly rules of procedure and
rules of statutes. The various degrees of validity/invalidity of a legal act, and
the various degrees of acquisition/non-acquisition or loss of a legal status are then
the legal consequences involved in this type of questions. We have noted analogies
before. (Compare also Preliminary Report, para. 39).
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account. In short, even where tho circumstances of the situation are not "circumstances
precluding wrongfulness' in the scnse of Chapter V of Part One of the draft articles,
such circumstances may be "aggravating" or "extenuating" and this inevitably
influences the consequences of the brecach in a given situation. A manifest
"quantitative disproportionality" hetween breach and legal consequences should be
avoided, but, while this principle can appear in a set of general draft articles on
State responsibility (sce art. 2), a further claboration must be left to the States,
international organizations or peaceful scttlement of disputes organs, which may be
called to apply those articles.

(2) Not only the conduct, constituting the internationally wrongful act and the
conduct constituting a fulfilment of the {new) obligations or the exercise of the
{new) rights, mentioned in this article may be as such or in its effects more or less
serious, but also the ("primary') obligations to which they refer, are not all or’ the
same character. To a certaln extent the draft articles of Part Two may reflect these
"qualitative" differences between "primary" obligations. But an exhaustive treatment
cannot be given to this aspect, in view of the great variety of "primary" obligations.
(3) Both in respect of the matter referred to in paragraph (1) above, and in respect
of the aspect, mentioned under paragraph (2), the rules of international law
establishing the "primary" obligation, and, possibly, other rules ot irternaticral law,
may, themselves contain prescriptions relating to the (new) obligations and the (new)
rights entailed by a breach of the "primary" obligation or obligations involved.

Such prescriptions then, would prevail over the present articles of Part Two (see

art. 3).
137. Article 2 could read as follows:
Article 2:

The performance of the obligations entailed for a State by its internationally
wrongful act and the exercise of the rights for other States entailed by such
act should not, in their effects, be manifestly disproportional to the
seriousness of the internationally wrongful act.

Commentary:

See commentary on article 1, paragraph (1).
138. As explained in Chapter II, paragraph 11, above Article 3 could read as follows:

Article 3:
The provisions of this Part apply to every breach by a State of an international
obligation, except to the extent that the legal consequences of such a breach
are prescribed by the rule or rules of international law establishing the
obligation or by other applicable rules of international law.
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Commentary :
(1)  3See commentary on article 1, paragraph (3).
(2) Idenlly, States and other subject of international law, in makirg a rule of
international law, «stablishing an obligat.on, should, at the same time, envisagt
the possibility that a State would not act in conformity with what is required of it
by that obligation, and prescribe the legal consequences of such a situation. In
actual fact this very often does not happen. Apart from the reason that one is
hesitant "to make 2 last will and testament for a new-born baby", States often
congider, at the time of stipulating obligations, that a non-performance of such
obligations may create o totally new international situation, the consequences of
which they are not willing to describe at that time; governments generally do not
like to answer hypothetical questions! Nevertheless there exist rules of international
law, in particular conventional rules, which do address the question, often in terms
of' procedures relating to the "implementation" of the troaty.

(3) Such rules may also be adopted by States in a later stage and then refer either

to specific "primary" obligntions stipulated in an earlier treaty, or to obligations
generally or a category or categories of obligations. A typical example are treaties
relating to dispute settlement. Such treatics may even contain provisions relevant
for the determination of the substantive (new) obligations and (new) rights entailed
by an internationally wrongful act of a State. 137/

(4) In a sensv, rules of international law establishing a "primary" obligation and
prescribing at the same tire the legal consequences of a breach of such an obligation,
may be compared with the treaties, referred to in article 33 (2) under (b) of Part One
of the draft articles, inasmuch as they both envisage "circumstances" beyond the facts
directly addressed in the primary obligation.

(5) Article 3 has the effect of giving the special articles of Part Two the character
of rules which apply to the legal consequences of an internationally wrongful act only,

unlusgs otherwise provided for. Actually the special provisions are only presumptions

as regards the intention of States which establish or accept rights and cbligations
between them. This not only applies to matters as referred to in paragraphs (1) and
(2) of the commentary on article 1 and the matter of '"implementation" but also to the
question which State or 3tates are considered to be "injured™ by a breach of an

obligation.

137/ Compare Article 36 (2) under (a) and Article 41 of the Statute of the ICJ;

compare also Second Report, A/CN.4/344, paras. 41-43.
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139. Article 4 could read as follows (sec para. 95 of Addendum 1 above):
Article 4:

An internaticnally wrongful act ¢f a State does not ent. il an obligation for
that State or a right for another State to the extent thatl the performance of
that obligation or the exercise of that right would be incompatible with a
peremptory norm of general international law unless the same or another
peremptory norm of general international law permits such performance or
exercise in that case.

Commentary .
(1) One of the more important elements in the progressive development of international
law is the recognition of the existence of “peremptory norms of general international
law". The legal consequences of such norms, i.e. of conduct of States in breach of
(or in conformity with) such norms, may take different forms. Thus, under article 53
of the Vienna Convention on the Law of'Treaéies, States cannot conclude a valid treaty
(i.e. a treaty having "legal force'), l§§/~if its provisions provide for conduct
contrary to a peremptory norm of gereral international law. Articie Ty (15‘deals with
the legal relationship between the States having in fact concluded such a treaty;H it
appears from that article (in conjunction with article 69 (2)) that the treaty‘still
has some legal effects. The effect of a new peremptory norm on existing treaties ié
treated somewhat differently in article 71 (2), in view of the presumably ‘
non-retroactive effect of the peremptory norm. In a different context of arficlé 18 (2)
of Part One of the draft articles on State responsibility, some "retroactive effect"
is given to the peremptory norm, but ocnly to the exfent such norm makes an acﬁ of a 4
State "compulsory". In the still differen: context of article 33 of the draft articles
the obligation arising out of a peremptory norm is made resistant against state of
necessity as a ground for precluding the wrongfulness of an act of a State.
(2) The present article deals with still ‘another context, namely the context of
article 1. It states that no '"derogation" from a peremptory norm is permitted even as
a legal consequence of an internationally'ﬁrdhgful act. Obviously, one cannot exclude
‘that the same perembtory norm or a later one permits such "derogation'", particularly as
a legal consequence of conduct of a State which is itself incompatible with a peremptory
norm. But this would still be an exception to be providéd for by a peremptory norm
itself.

138/ Article 69 (1); see also article 44 (5).
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140. Article 5 could read s follows (see para. 94 of {dd.l to this report).
Article 5:

The performar ¢ of the obligations ar .ailed for a Statu by its internationally
wrongful act, and the excrcise of the rights for other States entailed by such
act, are subject to the provisions and procedurces cmbodied in the Charter of
the United Natlons.
Commentary:
(1) Article 103 of the Unitud Notions Charter stipulates that "In the event of n
conflict between the obligations of the Members of the United Nations under the
present Charter and their obligitions under any other internationnl agreement, their
obligations under the present Charter shall prevail”.
(2) The iegal principle underlying this provision is valid also in respect of
"obligations" not imposed by "any othur international agreement". In particular, the
duty of States under the Charter to settle their international disputes by peaceful
means in order not to endanger international peace, security and justice, the ‘
provisions of the Charter with respoct to the functions and powers of the organs of
the United Nations, and the inherent right of sclf-defence as referred to in
Article 51 of the Charter, also apply to and prevail over the legal relationships
between States, resulting from an internationally wrongful act of a State, to the
cxtent that such legal relationships are covered by the scope of the United Nations
Charter.
(3) 1In this connection due account should be taken of the Declaration of Principles
of International L~w concerning Friendly R--lations and Co-op.ration among States in
accordance with the Charter of the United dations, 139/ and the Definitions of

Aggression. 140/
141. Article 6 could read as follows (see paras. 121 to 134 above):
irticle 6:

1. An internationally wrongful act of a State, which constitutes an international
crime, entails an obligation for every other State:

(a) not to recognize as legal the situation created by such act; and

(b)Y not to render aid or assistance to the author State in maintaining the
situation created by such act; and

(c) to join other States in affording mutual assistance in carrying out the
obligations under (a) and (b).

139/ General Assembly resolution 2625 (XXV).
140/ General Assembly resolution 3314 (XXIX).
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2. Unless otherwisce provided for by an applicable rule of international law,
the purformance of the obligations mentioned in paragraph (1) is subject
mutatis mutandis te the procoedures, cembodied in the United Nations Charter with
respuct to the maintenance of internationnl peace and security.

3. Sutject to Article 103 of the United Nations Charter, in the event of a

conflict between the oblisations of a State under paragraphs 1 and 2 above, and

its right. and obligations undir any other rule of international law, the

obligations under the prescnt article shall prevail.

Commentary:

(1) Draft article 19 of Part Onc of the draft articles stipulates the possibility of
internationally wrongful acts "which result from the breach by a State of an
international obligation so c¢ssential for the protection of fundamental interests of
the international community that its breach is recognized as a crime by that
community as a whole".
(2) The draft articlce 19 does not and cannot indicate how and when such recognition
by that community as a wholo takes place. Neither does it specify the special legal
consequences entailed by an "international crimc" having been committed by a State.
The present article intends, to a certain extent, to fill this gap.
(3) The way in which the international community as a wholec determines Egmgbstracto
which international obligations are "so essential for the protection of fundamental
interests of the international community' that their breach justifies special legal
consequences, falls outside tho scope of the draft articles on Statc responsibility.
(4) The present draft article cannot, however, fail to take account of the
possibility that "the international community as a whole!" determines the content of
those special legal consequences and the procedural conditions under which they shall
be applied. Indced in respect of the first example of such internstional crime,
given in article 19, paragraph 3, under (a), namecly "a serious breach' of the
prohibition of "aggression!, the international community as a whole must be considered
to adhere to the United Nations Chartcr, including the powers and functions of the
competent organs of the United Nations and the right rccognized in article 51 of the
Charter. Other cases of international crime may well create a situation in which the
provisions of the United Hations Charter relating to the maintenance of international
peace and security are also dircctly applicable. But if this is not the case - and
such situations cannot be excluded a priori - the special legal consequences and
the way they are to be "implemented" are as yet unclear.
(5) The definition of "international crime" in article 19, paragraph 3 of the draft
articles implies that the international community as a whole is "injured! by such
wrongful act. It may therefore be presumed that the organized international community,
i.e. the United Nations Organization, has a role to play in determining the special

legal consequences entailed by such act, even if the maintenance of international peace
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and security is not considered to be involved. On the other hand, the notion of a
right of 1ndividual "self-defence!, recognized in Article 51 of the United Nations
Charter, cannot be held to be directly applicable.

(6) Nevertheless the notion of "internntional crim " scoms to imply that cach
individual State has at lcast 2n obligntion - implying a "right" - not to act in such

a way ag to "condone! such crime. Paragraph (1) of article 6 analyses this obligation.
(7) Subparagraph (a) stipulates the obligation not to reccognize as legal the situation
created by the international crime. The formula is inspired by the rule, embodied in
the 1970 Declaration of Principles of International Law, which states that: "no
territorial acquisition resulting from thc threat or usc of force shall be recognized
as legal". Obviously, international crimes other than "a serious breach of the
prohibition of aggression” may not create a situation in which the author State purports
to exercise soverecign rights over a given area. Nevertheless one might well imagine
that an international crime ereates 1 legal situation under the municipal law of the
author State, which as such could be recognized by another State within that other
State's Jurisdiction, possibly by virtue of the application of a treaty between the
author State and the other State, which deals in general terms with legal co-operation
between the two States,

(8) In this connection it should be noted that within the context of non-recognition
of the continued presence of South Africa in Namibia the ICJ (in paragraph 125 of its
Advisory Opinion) states that "... the non-recognition of South Africa‘'s administration
of the territory should not result in depriving the people of HNamibia of any advantage
derived from intern~tional co-operation". It would not seem *hat this statement should
be construed as an exception to the duty of non-recognition, but rather as a reminder
of the fact that - like any other right or obligation! - the obligation not to
recognize as legal should not be interpreted "blindly" but in its context and in the
light of its object and purpose as a countermeasure against the international crime -
i.e. an act of a State ~ itself.

(3) Subparagraph (b} is necessarily drafted in rather vague terms. Its formulation is
inspired by, on the one hand, article 27 of Part One of the draft articles as adopted
in first reading by the Commission, and, on the other hand, by article 71, in fine,

of the Vienna Convention on the Law of Treaties; both articles, of course, deal with

1 context different from the present one.

(10) While subparagraph (a) deals with the '"result” of the international crime -~ the
situation c¢created by such crime - subparagraph (b) refers to the "author" of the crime.
It prohibits international co-operation with the author State to the extent that such

co-operation helps the author State to maintain the situation created by the crime.

This is much broader than aid or assistance rendered for the commission of an
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internationally wronsful act (art. 27 of Part Cnel which in its turn, of course,
includes aid or assistance rendercd for the continuation of the international crime.
On the other hand it cluarly does not cover international co-operation with the author
Statce in ficlds which have nothing to do with the international crime or the situation
created thereby. Obviously a State, other than the author State, may wish to avoiad
any type of international co-operntion with the author State, and may do so without
infringing any lepal obligation which is incumbent upon it. But the present article
deals with nn obligation not to render aid and assistance, an obligation which, under
paragraph 3 of the article would prevnil over other obligations.

(11) In this conncction it is interosting to note that the ICJ in 1ts Advisory Cpinion
mentioned in parasraph 8 of this commentary, in respect of the application of existing
bilatural treatics with South africn stipulates a duty to refrain from such application
only to the extent that it "involve(s) active Governmental co--operation" and, as
regards the government cnteoring into cconomic and other forms of relationships or
dealings prohibits only such transactions and dealings "which may entrench its
authority over the territory.

(12) Furthermore, as will be explained in respect of paragraph (2) of the draft
article, that paragraph also covers the possibility that, by analogous application of
the United Nations system obligntions going beyond those mentioned in paragraph (a)

of the present draft article may be imposed on 2 State.

(13) While subparagraphs (a) and (b) deal with the two sides of the relationship
between the author State and any other State, subparagraph (c) refers to the
relationship between those other States. Its formulation is inspired by article 49 of
the United Nations Chartcer. This subparagraph takes into account the fact that often
1 neasure taken by one State loscs its actual effect if it is evaded through or
substituted by dealings connected with nnother State. This may happen even if both

States, in their relationship with the author State, take the same measures. A

mutual assistance betwecn those other States is then required and justified by the

solidarity in the face of an infringement of fundamental interests of the community
of States as a whole. Here again, through procedures as referred to in paragraph (2)
of the present draft article the scope and modalities of such mutual assistance may
be specified. On the other hand, preservation of existing relationships between two
or more of those other States may require particular modalities of such mutual
assistance.

{14) As already indicated in paragraph (5) of this commentary it may be presumed that
the international community as a whole, in "recognizing" as a crime the breach by a
State of certain international obligations, at the same time accepts a role of the

organized international community, i.e. of the United Nations system, in the further
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stages of determining the legnl consequences of such a breach and of the "implementation®
of State responsibility in that case. Actually in all the cases mentioned by way of
(possible) uexamples of "international crime" in article 19, paragraph {3) of Part One,
the United Nations system has been involvea in ~=me uay or another,

(15) The foundation of such role of the United Nations needs not necessarily to be
found only in the text of the Unitod Matlonu Chicver itsell. Thus, e.g8., the ICJ in
all its decisions relating to Namibia, accepted n link between the legal relationships
created by the manda“e system, and the functionc and powers of United Nations organs,
even though no "succesaion" of the United Nations organization to the League of Nations
(in 2 sense comparable to a succession of States) had taken place. 141/

(16) The first part of paragraph 2 of the present article ("unless otherwise provided
for by an applicable rule of international law ...") underlines the character of a

presumptio iuris tantum. Strictly speaking *hat part 1s redundant in view of the

provisions of draft article 3, of which it is an application. A reminder, however,
does not seem amiss here.

(17) Paragraph 2 of the present article is, of cnurse, without prejudice to the
provisions of draft article 5 of Part Two. If the United Nations Charter directly
applies in a given case, this application prevails.

(18) Paragraph 2, accordingly, refers to a situation in which the "jurisdiction" of the
United Nations organs is "of a dual character" and emanates from a combination of
Charter provisions with other rules of International law, in casu with the rules
referred to in article 19 (2) of Part One of the draft articles. The question arises
whether such combinaticon may not require ar adaptation of the component element of the
combination. Indeed one might aigde Ehac nuematlly, 11 a wvouy of rules of international
law 1s established through onc and the same 'instrument" the contents of the component
parts of that instrument are usually adapted. In combining (a part of) such an
instrument with (a part of) another instrument such mutual adaptation is not always
guaranteed and may still have to be performed. Thus, e.g., Sir Hersch Lauterpacht in
his separate opinion annexed to the ICJ's Advisory Opinion of 7 June 1955, held that

"... there is room, as a matter of law, for the modificaticn of the voting procedure

141/ In this connection, particular reference should be made to the separate
opinions of Sir Hersch Lauterpacht annexed to the Advisory Opinion of the ICJ of
7 June 1955 and 1 June 1956. These opinions are based on the notion that the
"jurisdiction" of the United Nations organs in thiz case was a "jurisdiction whose
source is of a dual character inasmuch as it emanates both from the Charter and the
Mandate". Compare 6th Netherlands International Law Review (1959) pp. 234 et seq.
and Ibid (1973) pp. 27 et segq.
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of the General hAssembly in respect of a jurisdiction whose source is of a dual
character ..." but that such modifications should not bu "... inconsistent with the
fundamental structure of the Organization'. 142/ OCn the other hand the ICJ itself

rather seems to consider, in the case of the combination of the Mandate system and

the United Nations Charter, that the Charter only provides for a "machinery of

implementation®, to be applied as such and without adaptation (and, for that matter,
without requiring the consent of the mandatory powerl). 143/

(19) In view of the "dual character" of the "jurisdiction" of United Nations organs
under paragraph 2 it may be argued that the decisions of those organs do not create
"obligations under tl.e prusent Charter' in the sense of article 103 of the Charter.
In 2ny case, the obligations directly flowing from paragraph 1 of the present article
cannhot be qualified as such. On the other hind, the performance of the latter
obligations - and the excercise of "rights" implied thereby - may conflict with
obligntions and rights under other agreements and rules of international law not
embodied in agrecements, both obligations and rights in the relationships with the
State author of the international crime and obligations and rights in the relationships
between the other States. Accordingly paragraph 3 of the present draft article
provides for a position of the obligations and rights under paragraphs 1 and 2 of the
present article, in between in the hierarchy stipulated in article 103 of the

United Nations Charter. 144/
CHAPTER VII
ARTICLES TO BE DRAFTED

142. The draft articles, presented in Chapter VI, replace articles 1, 2 and 3 as
proposed in the second report. Articles 4 and 5 as proposed in the second report deal
with different matters, and are also withdrawn, since their contents should be adapted
to the decisions the Commission may take on articles 1 to 6, proposed in the present
Report.

143. is a matter of fact, article 4, as presented in the second report, deals with a
part of the catalogue of possible legal consequences of internationally wrongful acts.
Subject to the decisions the Commission may take at its present session, it would seem
preferable to the Special Rapporteur, that this catalogue be dealt with exhaustively
in a new article or articles following the new article 6.

142/ ICJ Reports 1955, p. 112 et seq., see also ICJ Reports 1956, p. 38 et seq.

143/ Compare also the "autonomy" of dispute settlement procedures, provided for in
treaties dealing primarily with substantive matters, which procedures remain applicable
also in case the treaty is unilaterally considered terminated. In order not to prejudge
this issue the words "mutatis mutandis" have been added in paragraph 2 of the present
draft article.

144/ Actually the hierarchy of article 103 is sometimes reflected in exceptions to
obligations under other agreements. (Compare e.g. article XXI (c) of the GATT).
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144. Article 5, as proposed in the second report, was meant to deal with a particular
type of ("primary") relationships. As explained in earlier chapters of the present
Report the Special Rapporteur feels that Part ‘Two of the draft articles on State
responslbility should, in a general way, distinguish between various types of legal
relationships in connection with the different legal consequences cf a breach of an
international obligation flowing from such relationship. The precise drafting of an
article corresponding to article 5, as presented in the second report, depends, of
course, on the drafting of the article or articles relating to the catalogue.

145. In the reports following the present one, the Special Rapporteur intends to
elaborate, in the form of draft articles, the approach set out in the present report,
as well as to present draft articles for Part Three, concerning the "implementation"
of State responsibility.
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