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3. B COCTaB Pa60qeti rpyn~ BXO~~T c~e~yroi.ltHe roc,y~apCTBa-qXeHJ)IKOMRCCHH:
A13CTpH~, Be:a:rpHS, ra:aa, fBaTeMMa, kiH~H~, KeHH~, Coe~HHeHRoe Kopo~eBCTBO Be~H-

Ko6pHTaRRM H CeBepHOH ~P~aH~RH, Coe~HHeHHéle mTa~ AMePHRR, COID3 COBeTCKHX Co- ~
~~HCTHqeCKHX PeClI,yO~Hk, C:&eppa-neORe, TpHH~~ H Toôaro, ~~HITITHHéI, ~a:a~~,

qe:x:OC~OBaKH~ H ffnO:aH~.
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BBE.JIEEl1E

1. Ha cBoeH qen~e:a:~~aToH ceCCHH KOMHCCH~ OpraHH3a~HH 06~e~H:a:eHHé~ Ha~HH no
npaBY Me~yHapO~HOH ToproB~H B03~O~H~a Ha PaOoqyro rpynITY no rrpaKTHKe 3a~IDqe

HH~ Me~yHapo~H&IX: KOHTpaKTOB :a:Ol3I>Ie IIO~HOMOqH~, KOTOpI>Ie OTHOC~TC~ K 06~aCTH

Me~yHapo~:aoro ToprOBcro apOHTp~a. 3TH nO~HOMOqH~ I-l:3~oxeeHJ)I B c~e~yroi.lteM pe
meHHH, rrpHH~TOM KOMHCCHeH Ha 3TOH ceCCHH:

"1. ITpHHHMaeT K CBe~eHHID ~o~a~ feHepM:&Horo cexpezapa , o3ar~aB~eHHém

"Bo axoaasre qepT!>I THITOBOrO 3aKOHa 0 Me~~yHapO~HoM r oproaox apOI-l:Tpaxee"
(A/CN.9/207);

"2. ITocTa:a:oB~~eT rrpo~o~aT!> paooTY B.HarrpaB~eHHH lIo~rOTOBKH rrpoeKTa TH
lIOBoro 3aKOHa 0 Me~yHapo~HoM ToproBoM apoHTp~e;

"3. IToCTaHOB~~eT IIOpyqHTJ:. 3TY paooTY cBoeH Paooqe~ rp,yIme lIO npaxraxe
3aKnIDqeH~ Me~YHapo~HMX Ko:a:TpaKToB B ee HDmem:a:eM cocTaBe;

"4. I1POCHT fe:a:epM:&Horo ceKPeTap~ IIo~rOTOBHT:& TaKHe crrpaBOqHéIe Hcc~e~o

BaliM H rrpoeKT!>I cTaTeti, Kane Mor,yT lIoTpe6oBaT:&c~ Paooqeti rpynne" !I.
2. KOMHCCH~ pemwxa TaKxee, qTO rrpH pa3paOOTKe rrpoeKTa TmIOBOrO 3aKOHa Heoo:x:o:"
~HMO yqaCTI> 3aKnIDqeHH~, C~e~aHHéle KOMRccHeti, B qaCTHOCTH 0 TOM, qTO ~epa rrpH
MeHeHH~ ~o~a OrpaH~HBaTJ:.C~ Me~YHapO~HéIM TOprOBI>IM apoHTpazeM H qTO :a:eo6:x:o
~HMO ~O~ OOpa30M yqeCT:& KOHBeH~HID 0 npH3HaHRH H rrpHBe~e:aHH B HClIO~HeHHe

HHOCTpaHH&Œ apOHTp~ peme:aHH (HI>ID-MoPK, 1958 ro~) H ApOHTp~Hém per~aMeHT

IOHCHT:PAJI W. KOMIll:CCH~ rrpH~a K B!>IBO~Y, qTO B!>rmeynoM$,yTI>m ~O~~ fe:a:epM:&Horo
cexperapa"1A./CN.9/207t, B KOTOpOM H3~ar8.IOTC~ ~e~H H 3~aqH H B03MO~Hoe co~ep-
~aHHe THIIOBoro 3aKOHa, ~BHTC~ lIo~e3:a:oti OCHOBOti ~~~ paapaOOTKH 'l'HITOBOrO 3aKOHa.

!I !O~~ KOMHCCHH Opra:aH3a~RH Oô~e~HHeHHMX Ha~Hti lIO rrpaBY Me~yHapO~

HOti ToprOB~H 0 paôOTe ee qe~H~~aToti ceCCHH, ~H~HM:&HJ)Ie OTqeT~ feHepa~:&

HOti ACCaMO~eH! TpH~~aT:& meCT~ ceCCH~! !OlIO~HeHHe m17 (A/36/17), lIyHKT 70.

Y TaM ze , lIyHKT 65 H ~O~~ KOMRCCHH OpraHH3a~H OO'I:>e~HHeHHJ)Œ Ha~ no
rrpaBY Me~YHapO~HoH·ToproB~H 0 pa60Te ee ~BeH~~aToti ceccHH, ~H~H~J:.HDle OTqe
T~ feHepMbHoti AccaM6~eH! Tp~~aT:& qeTBepT~ ceccH~! m17 (A/36/17), II. 81.
ITyHKT 81.
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r-H Li.Cac (BeHrpHR)
r-H ~. CRHHHep-KnR (fBaTeMana)

ITpe~ce~aTenb:

.lIoMa.ItqHK:

C) PaccMoTpeHHe B03MO~~ qepT npoeKTa THnOBoro 3aKOHa 0 Me~y

aapo.naox ToproBoM apcxrpaae , KOTOP:&rH ~OJDIl:eH 6:&IT:& no~rOTOBneH

PMO"ŒH rpynnoH

C) rrpe~BapHTenbHM nOBeCTKa ~HH ceCCRH (A/cN.9/wa.II/wp.34) •

~ Ha CBOlïiX nepB:&~ ~BYX ceCCHRX PaÔOqM rpynna paccMoTpena B03MOXHOCT:&
pa3pa60TRH e~HHOo6pa3Ré~ HOpM OTHOCHTenbHO or-osopo x 0 aapaae e O~eHeHH&~ y6:&IT
Ka:x: H mTp~mlX HeycToHKSX, npHMeHHMé~ K ilIRpOKOMy KPYr'Y Me~YHapO~H&~ zopr-o ssrx
KOHTpaKToB.

a) .lIOM~ feHepanbHoro cexpevapa, o3arnaBneHH:&IH "Bo3MO~H&Ie trepT:&I
THnOBOrO 3aKOHa 0 Me~YHapo~HOM ToproBoM ap6HTp~e"
(A/cN. 91207) j

b.) 3anRcKa Cer<peTapHaTa, oaar-naaaeaaaa "B03MO:arn:&Ie qepT:&I TTtl:nOBOrO
3aKOHa 0 Me~YHapo~HoM ToproBoM ap6HTp~e: BOnpOCN ~nR o6cyx
~eHRH Pa60~IeH rpynnoH (A/cN.9/wa.II/wp.35); H
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6. B ceCCHH rrpHHRnH yqacTHe Ha6nro~aTenH cne~yro~HX Me~YHapo~HMX opraHR3a~liiH:

OpraHH3aqHR 06~e~RHeHH&~ HaqHfi ao rrpOMémneHHoMY pa3BliiTHro, A3HaTcKO-~pHKaHCKO

r-e KOHcynbTaTHBHoro KOMHTeTa no rrpaao asta BOnpOCaM, KOMHCCHR EBponeHcKHX co06
~ecTB, MeXaMepHRaHCKOrO IOpH~HqeCKOrO KOMHTeTa, Me~~YHapO~HOfi ToproBoH nanaTN
H Me~YHapo~Horo COBeTa no ToproBoMY ap6HTp~y.

5. B pa60Te ceCCHH rrpHHRnH yqacTHe HaônIO~aTenH OT cne~yro~HX rocy~apcTB:

ABcTpanliiH, Sepera CnoHoBofi Ko CTlii , SliiPMéI, EPa3liinHR, BeHeCY3nbI, ~~epaTHBHofi

Pecny6nRRH~fepMaHHH, fepMaHCKofi !eMoKPaTliiqeCKOH PecnyônH~, fpe~HH, ErHnTa,
ilH~oHe3RH, LiTMmI, KaHa,JJ;!>I, Kliinpa, KliiTM, KOnyMôliiH, KopeficKofi PecnyônHRH, Ky6DI,
HopBerHR, TaHJIaH~a, Typ~HR, YraH.Icr>I, <liHHnRH~HH, tl:liinR, mBeH~apHlii, mBe~H, SKBa
~opa lii ~ocnaBHH.

4. PaÔOqaR rpynna rrpoBena CBOro TpeTbro ceccHro B UeHTpanbRé~ yqpe~~eHHRX Opra
HH3a~HH Oô~e~HHeHRé~ Ha~Hfi C 16 ao 26 ~eBpanR 1982 ro~a 3/. &mH rrpe~cTaBneRéI

ace qneRéI Paôoqefi rpynmI, aa liiCKJIIOqeHHeM î'aasr , -

•
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10. PaôoqaR rpynna Haq~a C130ro pa60TY no no~rOT013Ke rrpoeKTa T~n013oro 3aKOHa
o MejK,l\YHapo.n:HoM Topro13oM apÔ~Tp8Jlte nYTeM rrpo13e.n:eHR.F1 rrpe.n:13ap~TeJIbHOrO oÔMeHa
MHeHR.F1MR no 130rrpOCaM, ~SJIOXteHRDIM 13 sanacxe CeIqleTapRaTa (A/CN.9/wa.II/WP.35).
Xo.n: 06c.YXt..D:eHR.F1 ~ pemeHR.F1 no paccMOTpeHRDIM 130npOCaM (1-1:... - 6-5) ~3JIara..'OTC.F1

HRXte.

11. PaC50qaR rpymra penrana Ha c130eti CJIe.n:YlOlIteti ceCCRR rrpO.n:OJDIœTb oC5MeH MHeHR.F1
MIl! no elIte He paCCMOTpe~ 130rrpOCaM (6-6 - 6-9) R saTeM paccMoTpeTb npoeKT
nOJIoXteRHtiIl! ~CCJIe..D:OBaHR.F1, KOTopNe no.n:rOT013RT CeIqleTapRaT 13 COOT13eTCT13RR C TeMR
SaKJIIOqeIDI.F1MR, K KOTOPDIM rrpzmna, rpymra Ha HaCTO.F1lI{eti ceCCRR.

12. PaC50qaR rpynna BNPasRJIa MHeHRe 0 TOM, qTO 13 ~eJI.F1X YCKopeHR.F1 paôonI ôbmo
ÔM XteJIaTeJIbHO eXterO..D:HO np0130.n:RTb .n:13e ceCCHn PaÔoqeti rpynnDI. Pa60qaR rpynna
OTMeTKna, qTO KOMRCCR.Fi Ha C130eK qeTNPHa.n:~aToti ceCCRR rrpe.n:13R.n:eJIa TaKYlO HeoClxo
.n:RMOCTb, o.n:HaKO OTJIOXHJIa .n:o c130eti n.FiTHa.n:~aToti cecCKK (Hbro-MoPK, 26 HroJI.F1-6 a13
rycTa 1982 rO..D:a) npRH.F1TRe OKOWlaTeJIbHOrO pemeHR.F1 0 TOM, CJIe.n:yeT JIR rrpOBo.n:RTI>
eure O.n:HY ceccmo PaCloqeti rpynnM 13 1.982 ro.n:y. PaCloqaR rpynna nOCTaHOSRJIa, rrpa
YCJIOSKR O.ltOC5peHR.F1 KOMRccReti, rrpoaeora C130ro cJIe.ItYlOIItYlO caccaio 4-15 OKT.F1ÔPJ1: 13
BeHe.

PACCMOTPEImE B03MOXHm:. '-ŒI?T IIPOEKTA' TmIOBOrO 3AKOHA
o ME1KJIYH.APOmOM TOPrOBOM APEMTP.AXE

13. PaCloqaR rpynna pacCMOTpeJIa 1303Mo~e qepTN npoeKTa TRnOBOrO saKOHa 0 MeXt
.n:YHapo.n:HoM ToproBoM apC5I1!Tp8Jlte. B xo.n:e paccMOTpeHR.F1 3Toro 13onpoca PaôoqaR rpyn
na omrpanact, Ha ,lJ;OKJIa..D: reHep8JIbHOrO ceKPeTapJ1: (A/CN.9/207, HmKe KMeHyeTC-R: ",lJ;O
KJIa.n:OM") II! Ha 3anHCK,1 CeKPeTapKa'l'a (A./CN.9/l'lG.II/WPd5, Hra:e ~MeHyeTC.F1 "paC5o
trnM .n:oKYMeHToM II ) , 13 KOTOpOti IIl:3JIaraIOTCJ1:' 130npOCM ..D:JI.F1 oôcyIt,lJ;eHK.F1 PaC50qeti rpynnoti.

14. PaCloqaR rpyrma pacCMOTpeJIa ~eJIK, KOToPDIe .n:OJI%eH rrpeCJIe.n:013aTb TKno13oti 3a-
KOH, ~ lIpRHD;mIDI, KOTopNe .n:OJI:lB:BI>I JIeJltaTE> B ero OCH013e ~ KOTopNe KSJIaraIOTC.F1 13 •
nYHKTax 9-27 .n:OKJIa..D:a. ITocJIe SaCJIymRBaHR.F1 o61ItMX SaRBJIeHRK HeCKOJIbKKX .n:eJIera-
~ti, nO.ltqepKHYBmKX 3HaqeHRe rrpoeKTa, rpyrma BNPa3RJIa CBoe COrJIaCKe C aH~RSOM

~eJIeti Ill: lIpRH~nOB, co.n:epXaII{MXC.R: 13 .ltOKJIa.n:e.

B. Onpe.n:eJIeHII!e rrpo6JIeM, KOTopNe ~eJIeCOOÔpaSHO pemRTb 13 TRn0130M 3aKOHe

15. PaôoqaR rpynna pacCMOTpeJIa 3TR rrpOÔJIeMM Ha OCH013e nepeqH.F1 130npOC013, onpe
.IteJIeHRDIX: 13 pa60qeM .n:OKYMeHTe.

1. "Ap6RTP8Jlt1l

Bonpoc 1-1: ZOJIXeH JIH THnoBoti saKOH co.n:epxaTb qeTKOe YKasaHRe
Ha TO, qTO OH npRMeHRM KaK K nOCTO.F1HHOMY apC5RTpaxy, TaK ~ K
apÔRTp8JltY a.d hoc ?
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Borrpoc 1-2: Zo~eH ~M TMUOBOH saKOH co~ep~aTE oupe~e~eHMe

TepMMHa "ap6MTp8.lK", KpoMe pa3':é.R:c:a:eHM.R:, 0 KOTOpOM rOBOpMTC.R: B
Boupoce 1-1 ?

16. rro 06~eMY MHeH~, TMUOBOH saKOH ~o~eH upMMeH.R:TEC.R: KaK K ap6MTp8.lKY
ad. hoc '1'aK K K IIOCTO.R:HHOMY ap6MTp8.lKY. TeM He MeHee 6:&IJIO BDICKa3aHO MHeHMe,
t.fTO He JIerKO oupe~eJIMTE TepMKHDI ap6MTp8.lK ad. hoc M UOCTO.R:HRDm ap6KTp8.lK K T.l:TO
U03TOMY He c~e~eT upe~IIPMHKMaTE IIO~KK ~aTE B TMIIOBOM saKOHe oIIPe~eJIeHMe

3TKX: TepMKHOB. Pa60T.l:a;r rpyIIIIa upMmJIa K BDIBO~Y, T.l:TO TMIIOBOH saKOH ~o~eH

W4eT~ mMpOKyl<) c41epy upKMeHeHlitR: M 13 HeM ~0JD1tH0 CO~ep%aTECJ't yxa3a.HHe Ha '1'0, t.fTO
OH OXBaTEIBaeT Bce BM~ ap6MTp8.lKa.

"ToproBDm"

Bonpoc 1-3: CJIe~yeT JIM 13 TMIIOBOM 3aKOHe ~aBaTE oupe,IteJIeHMe
TepMKHa "ToproBDm"?

2.

19. rro oô~eMY MHeH~, TepMMHY "TOprOBDm" He06xo~liMO IIpuaT!> mlfPOKOe 3Hat.feHRe,
UOCKOJIl'oR,1 13 paMKa.:x: HeKoTop!>IX upaBoBDIX CMCTeM 3'1'0'1' :repMKH MoxeT TOJIKOBaTl'oCJ't
aeorrpaanaaao OrpaHMt.feHRDIM oopaaosr, Paëoxaa rpYIIIIa O'1'MeTMJIa TPY~HOCTM, CB.R:
SaHH&Ie C paspa60TKoH t.fe'1'KO~ ~OPMY~ ~JI.R: oII;pe~eJIeH1fJ't 3Toro aCIIeKTa c41ep~ npK
MeHeHliJ't TMIIOBOrO 3aKOHa. B OTHomeHlili B03MO%H&IX: 3JIeMeHTOB TO~ MJIli KHOH II;pMeM
~eMo~ ~OPMY~ BDUBKrMliCè paSJIMt.fH&Ie II;pe~JIO~eHM.R:, BKJIIOt.fa;r (MeUYHapo~HyIO) "TOp
r o BJIIO Il , "TOprOBJIm" M "3KOHOMKt.feCKMe c~eJIKMII. rrpe~arMOC!> Ta10Ite ~JI.R: paSJIKT.l:
~ J'tS~OBDIX BapMaHToB KCIIOJIl'o30BaT!> pa3JI1ft.f~e TepMMH&I ~JIJ't oôecnet.feHM.R: Toro,
t.fT06!>I TepMliH IITOprOBDm" W4eJI lImpOKOe aaaxeaze , B&IJI0 ~CKa3a.H0 MHeHlie, t.f'1'O
Ha InlfPOKoe 3Hat.feHlie, xoropce ~0JD1tH0 <5!>IT!> II;pM~aHO TepMKHY IIToprOB!>m ll

, MOXŒO
YKaSaTI> nYTeM MCKJImt.feHM.R: KS c41epoI II;pMMeHeHM.R: aazoaa ap<5MTp8.lKa 13 OTHomeHMli He
KOTOp!>IX cnopo s (aanpaxep , '1'PY~OBI>IX CIIOpOB).

17. O~HaKo ~a60t.fa;r rPYIIIIa corJIaCMJIaCE C TeM, T.l:TO HeKoTop~e BM~ ap6MTp8.lKa
BDIXO~J'tT sa paMKK c41ep~ IIpW4eHeHM.R: TMIIOBoro saxoaa., HaupMMep, IIOCKO~EKY '1'M
IIOBO~ saKOH IIpe~a3HaqeH ~JI.R: ap6MTp8.lKa Ha OCHOBe KOHceHcyca, ToeCTE ap6MTpa
xa, OCHOBaHHOrO Ha ~06pOBOJIl'oHOM COrJIameHMM CTOpOH, OH He OXBaTEIBaeT 06.R:SaTeJIl'o
Horo apCiMTp8.lKa. KpOMe Toro, IIO~ ero ~eHcTBMe He IIO,ItIIa.D;aIaT M pa3JIMt.f~e BM~

cB060~Horo ap6MTp8.lKa, OTMeqeH~e 13 nYHlC'I'e 29 ~OKJIa.D;a. TeM He MeHee TalCKe
OrpaHRt.feHli.R: 13 upliMeHeHlili Ke06.R:3aTeJIl'oHO ~O.lOltBDI 6~l'o OTp8.lKeH&I B TMIIOBOM 3aKOHe.
MoXHO 06paTK'I'!>CJ't K rocy~apCTBaM C IIpK~BOM BKJIIOt.faT!> TaxKe OrpaH1ft.feHlitR: rrpa
IIpMHJ'tTliR TKIIOBoro aaxoaa , fpYIIIIa IIpKmJIa K BDIBO~y, t.fTO oupe,IteJIeHlie TepMKHa
"ap6KTp8.lK" .R:BJLfIeTC.R: HerteJIeCoo<5pa3mrIM>.

18. B xo~e 3'1'oro oÔcY'Jt,IteHli.R: <5~0 OTMet.feHO, t.f't'O OTBeTEI Ha BOupO~, paCCMaTpM
BaeMElIe rpYIIIIOX, MorYT saBMceT!> 0'1' OKOHt.faTe~!>HO~ ~OpMElI IIpoeKTa TeKCTa, KO't'op!>m
6y~eT IIo~rO't'OBJIeH Pa60t.fex rpYIIIIOH, 't'O eCTE, TMIIOBoro 3aKOHa MJIM KOHBeHI:tRli.
Paëoxaa rpyrma OTMeTMJIa, t.fTO 3aaaxa, nopyqeHHa;r eH KOMKCCMeH, 3aKJIIOt.faeTC.R:
13 no~rOTOBKe '1'1fIIOBOrO 3aKoHa, M IIOCTaHOBMJIa, t.fTO, eCJIM OHa 3ax:0t.feT BHeCTM
KalCKe-JIli60 peKOMeH,ItartM1'l 13 OTHomeHMli OKOHt.faTeJIEKOH ~OpMElI no~rOTaBJIMBaeMOro em
'1'eKCTa, '1'0 OHa C~eJIaeT 3'1'0 nOCJIe saBepmeHli.R: paCCMOTpeHMJ't B03MO%H&IX: t.fepT TMIIO
Boro 3aKOHa.

•
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•Bonpoc 2-1.: ltocTaTOqRO JIR Tpe60BaTb (xax, HaIIpHM8P, B CTaTbe II
Hbro-aopKcKOH KOHBeRIJ;HH 1958 rO.Jla) TOJIbKO O.JlROrO ap6HTpaxHoro
corJIame~, He3aBHCRMO 0'1' Toro, Kaca8TC~ JIH ORO RM8ro~KX:C~ KJIR
6y.Jl~HX cnopOB, KJIH xe CJIe.JlyeT rrpe.JlYCMOTpeTb B ReKOTOp@x CJIY
q~ KaKoH-HHdY.Jlb .JlOnOJIRRTeJIbH&m aKT ?

Bonpoc 2-2: .rr;oJIXHa JIR B THnOBOM 3aKORe KORxp8TRO YKa3~BaTbc~

'1'IleôY8MaR ~OpMa. apdHTpa.lKROrO COrJIameRR~ H, eCJIH OTBe'1' nOJIO:lIl:H
TeJI:&KDm, '1'0 .JlOJIXHO JIH B ReM rrpe.JlYCMaTpHBa'1'bC~, q'1'O ORO .JlOJIXRO
6];1'1':& B "nHCbMeRRoH ~opMe"?

1.

II. ApdHTpaxaoe COrJIameRHe

22. 110 06meMY MHeRHro, THnOBOH 3aKOR .JlOJIXeH Tpe60BaTb TOJIbKO O.JlROrO apôHTpax
Roro COrJIameRH~, He3aBRCRMO 0'1' Toro, KacaeTC~ JIH ORO HMero~~c~ HJIH 6y.Jl~HX

crropOB. TaKoe pemeRHe COOTBeTcT~yeT pemeRHro, CO.JlepZameMYC~ B n,y-HKTe 1 CTaTbH
II Hbro-aopKcKOR KORBeRIJ;HR 1958 rO.Jla.

Bonpo C 1-5: . ECJIH 6Y.JleT npH3RaHO XeJIaTem,H1JIM .JlaTI> onpe.JleJIeHKe,
CJIe.JlyeT JIH rrpHR~Tb O.JlHY ~OPMYJIY (RaIIpHMep, CTOpOKD1 H3 pa3JIHq~
rocY.JlapcTB) .JlJI~ BCex ~a3, OXBa~IBaeM&tt THnom~r 3aKOHOM ?

Bonpoc 1-4: E'Y.JleT JIH .JlOCTaTO-HrnM npOCTO rrO.JlqepKHYTI>, '1'0 eCTE.,
He .JlaBaR onpe.JleJIeHH~, MeX.Jl,y-Hapo.Jl~ xapaKTep ToprOBOH orrepa~HH,

~BJIRro~eHC~ npe.JlMeTOX crropa (HJIH ap6HTpaxRoro COrJIameRH~)?

21. ~o .JlOCTHI"R,y-TO COrJIaCHe 0 TOM, qTod~ .JlOnOJIRHTeJIbRO 1'aCCMOTpeTb B03MOZ
ROCTb 1'aCmKpeRH~ ~ep~ rrpHMeReRH~ THnOBoro "3aKORa rr,y-TeM .Jl06aBJIeHH~ K cHTyaIJ;H
~, OXBa~ae~ onpe.JleJIeRHeM M6X.Jl,y-HapO.JlROrO xapaXTepa cnopa (CTOPOH&I H3 pa3
JIHqHDJ:X rOCY.JlapCTB), .JlpyrHX C~'IyqaeB (RaIIpHMep, xcr-za KORTpaKT .JlO~eR HClIOJIR~Tb

C~ 3a rrpe.Jle~n CTp~, B"KOTOPOR HaxO.Jl~TCH 06e CTOpOH&I, HJIH KOr.Jla HM~8CTBO,

~BJImo~eecH rrpe,llM8TOM cnopa, HaxO.JlHTCH aa rrpe.Jl8JI&œ TaKOH CTpaH&I). TaRoe pacnra-,
peRHe ~e1'~ rrpHMeReHH~ MOI"JIO 6~ 6~Tb oTpaxeHo B orrpe.JleJIeRHK, CO.JlepX~eMCH B
THnOBOM 3aKORe, KJIH xe BOnpOC 0 pacmKpeRHH ~ep~ rrpHMeHeRH~ Mor 6~ Ô~Tb OC'1'aB
JIeR Ha YCMOTpeRRe rOCY.JlapCTB npH rrpRR~THH THnOBoro 3aKORa.

20. Pa6oqa~ rpyuna e.JlHRO.JlymRo COrJIaCHJIaCI> C TeM, QTO B THnOBOM 3aKORe He.JlO
CTaTOqRO ôY.JleT rrpOCTO YKa3aTb, Re .JlaBa~ onpe.JleJIeHH~, Ha M6X.JlyHapO.Jl~ xapaK
Tep ToprOBOH OnepaIJ;HH, ~BJIRro~eHC~ npe.JlMeTOM cnopa. . RpHTepHH Me.lK.JlYRapO.JlROrO
xa1'aKTe1'a. npe.JlMeTa cnopa .JlO~eR onpe.JleJI~TI>, 6Y.Jle~ JIH B .JlaHHOM CJIyqae rrpHMeH~TI>

C~ Cne~HaJIbH&m 1'eXHM, rrpe.JlYCMOTpeRH&m B THnOBOM 3aKOHS, HJIH xe rrpaBHJIa, rrpe.Jl
Ha3RaqeRH&Ie .JlJI~ cyryôo BR,y-TpeHRero a1'6HTpaxa. 110 BOIIpOCY 0 ~OpMYJIHpOBKe orrpe-
.JleJIeRH~ Ô~O .JlOCTHrR,y-TO od~ee COrJIaCHe 0 TOM, qTO orrpe.JleJIeRHe, CO.Jlepxa~eec~ B ~
EBporreRCKOH KORBeRIJ;HH (XCeHeBa, 1961 r-o.a) , ~BJI~eTC~ xopomeâ oTnpaBHoH T.OqKO«.
~pMYJIKpOBKa onpe.JleJIeR~ MozeT Ô~Tb .JlaHa Ra OCROBe COOTBeTCTByro~ero orrpe.JleJIe-
HH~, KOTopoe HCnOJII>3yeTC,lI B BeRCKOH KORBeRIJ;HH 1980 rO.Jla 0 .JlOrOBo1'ax Mex.JlYRapO.Jl-
ROH KyrrJIH-npO.JlaxH '1'OBa1'oB.
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Bonpoc 2-3: Ecmr TpeôyeTc.<1: IIHCl'>MeHHa.R: èPopMa, T.O .n:OJIXŒH JIH 6bITl'>
onpe.n:eJIeH TepMHH liB II11:Cl'>MeHHOM èPopMe", KaK, HaIIpHMep, B CTaTl'>e
II HbIO-V!OPKCKOM KOHBeHIJ;11:H 1958 ro.n:a ( "cOrJIanreH11:e, IIo.n:IIHcaHHoe
CTOpOHaM11: 11:JI11: co.n:ep~a~eec.R: B OÔMeHe II11:Cl'>MaMH 11:JI11: TeJIerpaMMaM11:"),
11:JI11: ~e CJIe.n:yeT HaMT11: ôOJIee m11:pOKOe 11: qeTKOe onpe.n:eJIeH11:e, KOTopoe
IIOMOI'JIO Ô])I ,yMeHl':>mHTl':> Tpy.n:HOCT11:, C KOTOPDnvrn CTaJIK11:BaIOTC.R: Ha rrpax-.
THKe B CB.R:SH C l3bIIlIeyrIOM.R:HYTbIM onpe..tteJIeHHeM (CM. zo KJIaJJ:,
IIYHKT 43)?

23. PaC50qaR rpyrma CorJIaC11:JIacl':> C TeM, qTO THIIoBOti saKOH .n:o~eH TpeCioBaTl':> ap
ôHTpaxaoe COI'JIameHHa B IIHCl'>MeHHoti èPopMe 11: qTO 3TO B OTHomeHHH èPop~ TpeCioBaH11:e
.n:o~o CiJ)~r:. onpe.n:eJIeHO B côoTBeTCTBH11: C nOJIO%eH~ IIYHKTa 2 CTaTl':>11: II Hr:.IO
~OPKCKOH KOHBeHIJ;HH 1958 ro.n:a. ITpe.n:JIaI'aJIocr:., qTOÔ~ B THIIOBOM saKOHe co.n:ep~a

JIOCr:. ÔOJIee IIo.n:poCiHoe orrpe.n:eJIeHHe, qeM onpe.n:eJIeHHe, co.n:ep%~eec.R: B IIYHKTe 2
CTaTl':>11: II Hl':>IO-VloPKCKOH KOHBeHIJ;H11: 1958 r-o.na C TeM, qToC5~ C5l'>IJIO .R:CHO, qTO OHO
BKJIIOqaeT, HanpHMep, COBpeMeHHbIe BH.n;&I CB.R:SH 11: qaCTO 11:CIIOJIl':>syeMl'>Ie B11:.n;&I KOHTpaK
THOti npaKT11:K11:, HanpHMep, 11:CnOJIb30BaHHe CTaH.n:apTHbIX: èPOpM~KoHTpaKTOB 11:JIH CCDIJIK11:
HaoC5~He YCJIOB11:.R:. ITpH no.n:I'OTOBKe TaKoro IIo.n:poC5HOI'O onpe.n:eJIeHH.R: npe.n:JIaI'aJIOCl':>
':'pHH.R:Tb BO BHHMaH11:e IIYHKT 2a CTaUH l EBpoIIeticKoti KOHBeHIJ;HH (JKeHeB~!- 1961 r-o.a) ,

24. B 3TOH CB.R:SH C5~ IIO.n:H.R:T BOnpOC 0 TOM, MO%eT JIH CTopOHa, KOTOpaR rrpe.n:CTaJIa
nepe.n: apC5HTp~ Cy.n:OM, He OCIIap11:BaR ero IOp11:C.n:HK~11:H, IIos.n:Hee CCJ)IJIaTbC.R: Ha OT
CYTCTB11:e IIRCl':>MeHHOro apC5HTpalKHOI'O COI'JIameHH.R:. ITpeOÔJIaJJ:aJIa TOqKa 3peHH.R:, CO
i"JIaCHO KOTOPOH TaKaR CTopOHa He MO%eT B 3THX YCJIOBw:IX CCJ)IJIaTBC.R: Ha OTCYTCT..,;
BHe IIHCl':>MeHHOro COI'JIameHH.R:. TeM He MeHee CiJ)IJIa .n:OCT11:I'HYTa .n:orOBopeHHOCTl':> 0 TOM,
qTO 3TOT BOnpOC He CJIe.n:yeT pemaTb B T11:IIOBOM 3aKOHe, nOCKOJIl':>KY OH MO%eT .n:O~HbIM

oôpaSOM pemaTbC.R: HaIJ;HOHaJIbHbIM 3aKOHo.n:aTeJIl':>CTBOM.

Bonpoc 2-4: KaK11:e BOnpOCDI, 11:MeIO~He OTHomeHHe K .n:eHcTBHTeJIl'>HO
CTH ap6HTpa.xœ0I'O COI'JIameHH.R:, .CJIe.n:yeT BKJIIO~.{Ji!TB B THIIOBOH saKOH?
Hanp11:Mep, CJIe.n:yeT JIH BK.lIIOqHTl':> IIOJIO%eEme, rapaHTHpyro~ee paBeHCT
BO CTOpOH B OTHomeHHH Ha3HaqeHHJ'1 apC511:TpOB (CM• .n:OKJIa.n:,IIYHKT 44)?

25. ITo OÔmeMY MHeHHro, B THIIOBOM saKOHe He .n:O~I onpe.n:eJI.R:Tr:.C.R: OCHOBaHH.R: .n:JI.R:
He.n:eticTBHTeJIBHOCTH apÔ11:TpalKHOI'O co l'JIameH11:.R: , B TOM qHCJIe o CHO BaHH.R: , CIISIJ;HaJIbHO
OTHOC~HeC.R: K apÔ11:Tp~ COI'JIameHH.R:M. OTMeqaJIOCb, qTO COCTaBJIeHHe 11:CqepnoIBaro
~eI'o IIepeqH.R: qeTKO onpe.n:eJIeKHbIX: OCHOBaHHH npe.n:CTaBJI.R:eT coôoti 11:CKJIIOqHTeJIl':>HO TPY.n:
Hyro 3a.n:aqy. IT03TOMY BOnpOC 0 .n:eHCTB11:TeJIl':>HOCT11: .n:o~eH onpe.n:eJI.R:TbC.R: np11:MeHeHH
MDIM npaBOM. rpyIIIIa OTMeTHJIa, qTO B CB.R:311: C 3T11:M pemeEmeM ÔOJIee BalKHOe 3Haqe
H11:e npHoôpeTaeT BOnpOC 0 TOM; CJIe.n:yeT JI11: B T11:IIOBOH 3aKOH BKJIIOqHTl':> npaB11:JIa; onpe
.n:eJI.R:IO~He npHl.{eHHMOIti 3aKOH. rpyrma IIOCTaHOB11:JIa paCCMOTpeTl':> 3TOT BOnpOC, a TaK
%e .n:pyr11:e BOnpO~, CB.R:3aHHble C KOJIJIH3HOHHbIMH HOpMaMH rrpasa , Ha CioJIee IIos.n:Heti
CTa.n:HH.

Bonpoc 2-5: KaK11:M ..tto~o 6~Tl':> MHHHMaJIl':>HOe co.aepaaaxe apCi11:TpalK
HOI'O COI'JIameHH.R:? HanpHMep, IIo.n:xo.n:.R:me 11: .n:OCTaTOqHO JIH IIOJIO~e

HHe THIIa IIYHKTa 1 CTaUH II Hr:.IO-tiOPKCKOti KOHBeHIJ;11:H 1958 r-o.na
(CM• .n:OKJIa.n:, nYHKTJ)I 46-47)?

26. PaooqaR rpyrma COI'JIaCHJIacl':> C TeM, qTO B T11:IIOBOM 3aKOHe .n:O~HO OrOBap11:BaTl':>
C.R: M11:HHMaJIl':>HOe co.n:ep%aHHe apÔHTpaEKOrO COI'JIameHH.R: IIO.n:OÔHO IIOJIO%eHH.R:M IIYHKTa
1 CTaTbH II HbIO-MoPKCKOH KOHBeHIJ;H11: 1958 ro.n:a, IIOCKOJIl':>KY 3T11: IIOJIO~eHH.R: .R:BJI.R:IOT
ca IIO.n:xO.n:~HMH 11: .n:OCTaTOqHbIM11:. TSM He MeHee B.érpazaJI11:Cb COMHeHH.R:. B OTHomeHHH
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qe~ec006pa3~OCTM rrpM~HTMH noc~e~~eM qaCTM GTKX nO~o~e~MM ('1'0 eCTb C~OB "06~eKT

xo ropor-o MO~eT 6n1TD rrpe~MeTOM ap6MTp~oro pa36HpaTe~bCTBa"). OT~A:eqMOCb, ',no
GTO Tpe6oB~He OT~OCMTCH K e<Pepe ap6MTp8.lB:~OrO pa36MpaTe~bCT13a, KOTopaH pac
CMaTpM13aeTCH OT~e~D~O (130rrpOC 2-9). rpynna nOCTa~013H~a He rrpM~HMaTb pemeHMH
no BOrrpOCY 0 coxp~eHHH GTOM ~pa3M, nOKa OHa He paCCMOTpMT H He pemHT BOrrp~C

o c~epe ap6~Tp~oro pa36HpaTe~DCTBa.

2. CTOPO~ cor~ameHHH

Borrpoc 2-6: ~o~o ~H B THnOBOM 3aXOHe co~epxaTbcH no~oxe~He

o TOM, KTO MOXe'l' 6MTb CTOPOHOM ap6HTp8.lB:HOrO cor~ameRHH?

Borrpoc 2-7: EC~M OT13e'l' no~oXHTe~D~, '1'0 c~e~yeT ~H 13 THnOBOM
3aXOHe YRa3M13aTb, aarrpaxep , 'l:TO OH rrpHMeHHM K lIap6MTp8.lB:mIM CO
r~ame~HHM, 3a~'l:e~IM ~H3HqeCXMMH ~H ropM~HqeCXHMH ~HqaMM 'l:aCT
~oro MK lIy6~KqHOrO rrpa13a", MK xte c~e~yeT ~06a13K'l'b 1I0~0x<:eHKe,

cor~ac~o KO'l'OpOMY ~8.lB:e "IOpK~ecXMe ~~IJ;a ny6~K'l:ROrO rrpaBa MMeIOT
rrpaao 3a~'l:aTD ap6KTpazmre coraaneaas , MMeIOlltKe IOpK~K'l:ecK.1IO CK
~y" (Kax, HanpHMep, lI~XT 1 CTaTDM II JKeHe13cKoM KOH13eHqHH
1961 ro~a)?

27. rro 06nteMY MHeHRro, ~OCTyn K ap6KTpazy He ~o~e~ OrpaHHqK13aTbCH. TeM ~e

MeHee lIO BOnpOCY 0 Me'l'O~ax ~ocTHXeHHH GTO~ IJ;e~H BMCXa3M13MMcb pa3~K'l:mle MHe
HHH. O~HKCqHT~, 'l:TO HaH60~ee qe~ec006pa3mrM Me'l'O~ 3a~qae'l'CH B TOM, 'l:TO-
6M He 13~'l:aTD B THn0130M 3aKOR RaKXX-~H60 lIO~OXeHHM, oro13apH13aIOlltKX, KTO MOXe'l' 6MTb
6bI'l'l:> CTOpO:a:OH ap6KTpaJlŒOrO cor~ameRKH. Ilo MHeHKIO ,I(PYI"KX, rrpemrOqTHTe~D~eH 6bUO

6M B THnOBOM 3axo:a:e ClIeIJ;HanbRO yxa3a'l'D, qTO O~ rrpHMeHHeTCH K ap6HTp8.lB:HDIM co
r~ameRKHM, 3a~qeH~ ~H3MqeCRKMR ~HqaMR WIH IOpH~K'l:eCKMMH ~H~aMH 'l:aCT~Oro

WIH lIy6~qROrO rrpa13a. Pa60'l:aH rpynna lIOCTaH013WIa nepeCMOTpeTb ,I(aHH@:t:i BOrrpOC
13 CBeTe rrpoeKTa lIo~oxe~HH, KOTOpMii 6Y,I(eT lIo~rOT013~e~ CexpeTapKaTOM.

28. Pa6o'l:aH rpynna oTMeTua, 'l:TOGTOT BOrrpOC HHKOHM 06pa30M He c~e~yeT lIY
TaTE, C BOrrpOCOM 0 TOM, rrpa130ClIOCOÔHO ~K ,I(aHRoe ~HIJ;O 3aKmO'l:aTb ap6HTpaxHoe CO
r~ameHKe. rpynna lIOCTaHOBUa, 'l:TO BOnpOC 0 rrpa130ClIoco6HOCTK ~O~HT sa paMXH
THlIOBoro 3aKOHa M lIO:JTOMY B Hero He C~e,I(yeT B~qaTD KaKXX-~K60 lIO~OxeHHM,

aHMOrK'l:HDlX lI~KTY 1 cTaTDR II EBpolIeMcKoHKoH13eHIJ;KH (IKeHe13a, 1961 r-oz) , •

Bonpoc 2-8: C~e~yeT ~H lIMTaTDCH paccMaTpMBaTD 13 THlI0130M 3aKO-
He :a:eKOTepMe aClIeK'l'DI rOCY,I(apCT13eH~oro HMM~HTeTa 13 06~aCTH

Me~apO,I(ROrO'KOMMepqeCKOrO ap6HTp8.lB:a? HarrpHMep, eC~H Ha3BaTD
TO~DKO O~RY M3 MHOrHX B03MO~OCTeM, ,I(o~e:a: ~H THlI0130M 3aKO~

paCCMaTpH13aTD cor~aCHe rrpa13HTe~DCT13a M~H rOCY,I(apCT13e~~oro opra-
Ha Ha ap6MTp8.lB:ROe pa36HpaTe~DCTBO RaK CO,I(epXamee CxpMTnm OTRa3
0'1' KaKorO-~Hôo rrpa13a c~aTbCH Ha rocy~apcT13e~mrM HMM~HTeT rrpM
ap6KTp~ pa36KpaTe~DcT13ax WIH CY,I(e6HEX pa36KpaTe~bcTaax,

C13H3~lX C ap6HTp8.lB:eM?

29. rro o6lltBMY MHe~KIO, THlI0130H 3aXOH He ,I(O~eH KacaTbCH BOrrpOC013, C13H3a~lX C
rOCY,I(apCTBeHHDIM MMMYHHTeTOM. B OCROBe :JToro peme~HH ~eXHT '1'0 06CTOHTe~bCT130,

qTO rrpo6~eMa rOCY,I(apCT13e~~oro HMM~HTeTa 13 C13H3M C ap6HTp8.lB:eM CqHTaeTCH ~Hmb

qaCTbIO 60~ee o6llteM K C~OX~OM rrp06~eMM, HOCHllteM HBmm nO~MTHqeC~ xapaKTep H
C13H3a:a::a:OM C MeX,I(~apO,I(mIM lIy6~K'l:mIM rrpa130M.
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3. opepa apéHTpaza

Bonpoc 2-9: !o~eH ~H B THnOBOM 3aKOHe H3~araTbC~ nepetreHb BO
IIpOCOB, He IIo.n:~e.xa.IqHX apÔHTp8.lltH0MY pa3éH;paTe~!:>CTBY ~Héo B HC
trep~Bam~eM C~HCKe, ~HÔO B OTK;p&TOM CIIHCKe, KOTOpb~ .n:o~eH IIO~

IIO~H.f,[TbC~ COOTBeTCTBYlOIqHM rocy.n:apCTBOM, MH .xe .n:OCTaTOtrHO 0'1'
pa3HT!:> B HeM OrpaHHtreHH~ CCDIJIKoii Ha IlMe.xt.n:YHapo.n:HD~ IIy6~Rtuœîi

IIOPQOKIl?

30. rro oes~eMY ygeHHm, B 'l'HIIOBOM 3aKOHe He .n:OEEeH co.n:epxaT!:>C~ IIepetreHQ BOnpo
COB, He IIOueXa.IqHX apesHTp8.lltH0MY pa3ÔH;paTe~bCTBY, B HCtrepII&Bam~eM CImCKe MH B
OTK;pb~OM CIIHCKe, KOTOp~ Moxe~ IIOIIO~H~TbC~ COOTBeTCTBYlO~KM rocy.n:apCTBOM. rro
MHeHHm rpynIIM, IIpaKTHtreCKH HeB03Moxao COCTaBHTr:. HCtrepII&IBam~H:ti IIepetreHb, a IIO
JIOXeHHe oé OTK;p&TOM CIIHCKe He éy.n:eT cnocoéCTBoBaTb o;eJI.!tM rapMOHH3~HH. EWIo
TaKEe .n:OCTHI"HYTO cor~aCHe 0 TOM, trTO éy.n:eT He~eJIecooépa3HO H He.n:OCTaTOtrHO CO
CJIaTr:.c~ JIH1lIb Ha IlMe.xt.n:YHapo.n:~ IIYÔ~HtrHDI:ti IIOPQOK", IIOCKO~r.KY 0'1'0'1' TepMRH He
.n:OCTaTOtrHO treTOK.

31. Ilo IIpeoes~a,n:amllteMY èeHHm, B THIIOBOM 3aKOHe He .lI;OJŒHO co.n:epxa'l'Qc~ IIOJIOXe
HH~ 0 BOnpOcax, He IIO.n:~exB.lItHX àpéHTp8.lltH0MY pasesH;paTeJIb CTBY. O.n:HaKO ô&;zO OTMe
'=IeHO, '=ITO MOIŒO .n:OIIOJIHRTeJIr.HO paCCMOTpe'l'b B03MOIŒOCTb paspaÔOTKH oô~eii cPOPMY
~ .ltJI~ onpe.n:eJIeHK~ Tex BOnpOCOB, ROTOp&e He IIo.n:JIeXaT apôRTpazy, B COOTBeTCT
BRR CO CJIe.n:YlO~KM IIpHH~HIIOM: BOIIpOC IIo.n:~e.xtHT apôHTpazHOMY pasôH;paTeJIr.CTBY B
TOM c~yqae, eCJIR CIIOpH&e IIpoôJIeMhI MorYT Ô&Tb:pemeH& COrJIameHReM CTOpOH.

Bo;rpoc 2-10: !oEEeH JIR THIIOBOii saROH perY~H;paBaTr. Il.n:eiicTBR
'l'eJIr.Hoe 3aIIOJIHeHHe IIpoô.eJI.O,i3" H eCJIR za , '1'0 HY'KH0 JIR CIIe~Ra.JIr.

Hoe paspemeHRe CTOpOH MR OH .n:OEEeH CtrRTaTr:. 'JTY 3a,n:a'=lY RaI<: He
B:X:O.n:~YIO B ROMIIeTeH~ ap6HTpOB, .n:aze xor-aa CTOpOH& .lta.Jm IIO .....
.n:oesHoe CIIe~aJIr:.Hoe pa3pemeHRe?

Bonpo C 2-II: !OJŒHO JIH apÔRTp8.lltH0MY cy.n:y rrpezo CTaBJI~T!:>C.R: rrpa-.
BO a,n:aIITH;pOBaTr:. ROHTpa~ 6es Cne~RaJIr.Horo paspemeHR~ CTOpOH
MR TOJIbKO IIpR HaJIRtrRR TaKoro paspemeHK~?

32. Paëovaa rpyrma oTMeTMa, '=ITO IIpOéJIeMhI, IIo.n:HKMaeMhIe B BOIIpOCax 2-10 H
2-11, HBJI~TCH CJIO~ IIO cBoeMY xapaK'l'epy. Bo BpeM~ :wc paccMOTpeHR~ oôcyx
.n:aJIRC!:> CJIe.n:YIO~Re MOMeHTbI. HMeJIa MeCTO HeRoTop~ HeoIIpe.n:eJIeHHocTr. B OTHOmeHRR
OC5'E>eMa cPYH~ "3aIIOJIHeHR~ IIpoÔeJIOB", a TaKEe B aorrpo ce 0 TOM, '=leM OTa cPYHK
~R~ OTJIl:'[qaeTC~ 0'1' cPYH~ a,n:aIITH;pOBaHH~ ROHTpaKTOB (BOII;pOC 2-11). HanpKMep,
He ÔbIJIO HCHO C caaor-o HatraJIa, B '=leM COCTORT Ilrrpo6eJI" , R IIpR 'JTOM OTMetraJIOCr.,
'=ITO cPYH~.H~ "3anOJIHeHR~ IIp06eJIOB" paCIIpOCTpaH~eTC~Ha ~e.JJ:DIti p~.n: cPaKTRtreCKHX
CRTya~, ROTopbIe CJIe.n:yeT paSJIl:'[qaTr:.. Ka.xt.n:~ HS TaKHX cRTya~ MozeT rrpe.nnona-,
raTr:. pa3JIRtrH&e pemeHRH B O'l'HOmeHHR ROMIIeTeH~ apC5HTp8.lltH0rO cy.n:a, a TaKEe
IIpaBOBoro cTaTyca R BOSMOJItHOCTR np.HBe.n:eHH~ B HCIIOJIHeHRe .ero pemeHRii. B OToii
CB~SH C5bIJIR OTMeqeH& pacxoz.n:eHR~ Mez.n:y paSJIRtr~ IIpaBOB&MR CRCTeMaM.H.

33. B CB~SR C 'JTRM Paôo'=l~ rpyrma oôpaTMacb K CeK;peTapRaTY C II;poc!>ôoii IIo.n:ro
TOBRT!:> HCCJIe.n:oBaHRe, B KOTOpOM co.n:epzaJIc~ ô& aHaJIR3 paccMaTpHBae~ BOnpOCOB•.



35. amo m~axeHo o6~ee MHeHHe 0 TOM, qTO B TRnOBOM 3aKOHe nO~HO conep~a'1'!>-

ca nOnOIteHRe, aHMOrKtrHOe nya:KTY 3 CTaT!>R II W,IO-t:tOPKCKOM ROHBeHIJ;HR 1958 r-o.aa , ..
B.I.n:0 OTMeqeHO, q'l'O 3'1'0 nOnOIteHRe OCHOBaHO Ha npennonoxeHRR 0 TOM, qTO ap6HTpax- •
ao e ooraaaeaae npennonaraeT MCKlIIOqeHHe IOpKCnRKIJ;RR cynOB (HesaBHCHMO 0'1' Toro,
COnepXH'l'CJI JIH B HeM TaKoe yxaSaHHe HJIR HeT) •.

A!cN.9/216
Russian
Page 10

4. HesaBHcHMoCT!> ap6HTp~HOM oroBopKH

Boupoc 2-12: Eo~eH nM B THnOBOM saROHe conep~aT!>cR npHH~Hn

He3aBHCMMOCTH HnR aBTOHOMHH ap6HTp~OM orOBOpI<H?

34. amo m~~eHo 06~ee MHeHMe 0 TOM, qTO B THnOBOM SaKOHe nO~eH 6MT!> 3anO
ll:eH npHHIJ;WI HesaBRCHMOCTH ItLlIH aB'1'OHOMHH ap6HTp~OM orOBopKH, RaR 3'1'0 npeny
CMOTpeHO B CTaT!>e 21 Ap6HTp~oro pernaMeHTa IDHCHTPAn.

Bogpoc 2-13: KO~HO nHB THnOBOM saKOHe conep~a'1'!>cR nonOll:e
HRe, aaazor-axao e nya:K'1'Y 3 CTaTt.H II W,IO-t:tOPRCROM ROHBe~R

1958 rona (noKn9.n, nya:K'1' 59)? Eo~ nH B HeM COnep~aT!>CR

nononHHTent.H&Ie ycnoBHR OTHOCHTent.HO Toro, RaKHe BOupOCM no~eH

paCCMaTpHBaT!> cyn H xaxor-o po.na peaeaze OH Mo~eT B:&IHO CRT!>?

36. l{'l'O RaCae'l'CR Eonpoca 0 TOM, no..lD1Œ"O D B TRnOBOM 3aROHe conepxaT!>OR nOJIO
xeHRe, onpeneJIRro~ee, RaKoro pona pemeHMe nO~eH mIHOCHT!> cyn B cnyqae 06p~e

HMJI R OOrJIameHRIO oé apéHTpaxe, Toé:&uo m~axeHo MHeHHe, qTO THIIOBOM saROH MO
xeT, BepoRTHo, YCTaHaBnRBaT!>, OJIenyeT JIR npHOCTaHOBRT!> HnR npeKPaTRT!> neno.
OnHaRo Paéoqast rpymxa npRmJIa K MHeHRIO 0 TOM, qTO 3TOT-BOnpOC CJIenyeT OOTaBHT!>
Ha YCMo~peHHe cyna B COOTBeTO'l'BMR C ero npOIJ;eccyan!>H&m npaBOM.

Boupoc 2-14: lI:o~H:&I JIH B TRIIOBOM aaxoae paCCMaTpHBaT!tcR np06
JIeMbI ROHoonRna~R B MHOrOCTOpoHHRX cnopax (H9.upRMep, CJIenyeT
JIR mnrOnHRT!t ROHcOnHnaIJ;HOHH:&Ie COrnameHMR RJIR ROHCOJIHnaIJ;HR
MoxeT 6:&IT!t rrpaaaaaa ,ltaxe 6e3 nonoQ.H&lX COrJIameHHM)?

37. aIJIo ~CRa3aHO oô~ee MHeHHe 0 TOM, qTO TRIIOBOM saROH He no~eH RacaT!>CR
np06JIeM ROHCOn~aIJ;HR B MHOrOCTOpaHHRX cnopax. XOTR, no 06meMY MHeHRIa, CTOpO
BDI nOJIb3YIOTCst CBOÔO.lJ;OM 3aKJImqeHHR ROHCOJIKnaIJ;ROHH&lX CorJIameHMH, eCJIK OHM Toro
nOJKenaIOT. Pa60qast rpymxa coqJIa, qTO HeT peaJI!>HoM He06:x:onRMoC'1'H BKlIIOqeHRRRB
TRIIoBoH.3aRoH nonoxeHRst 0 ROHCOnlirnaIJ;HK.

Bonpoc G-15: ~o~eH JIK npenycMo'1'peHH:&M CpOK nepenaqK cnopa B
ap6R'1'pax CqH'1'a'1'bCst neRc'1'BHTent.~, naxe ecnH OH HC'1'eqe'1' no HO
TeqeHRR cpORa HCROBOM naBHOC'1'H, npHMeHMMOrO B OTHomeHRH naHHOM
CneJIKR H He nonJIeItamero COKn~eHMIO C'1'OnOHaMR?

38. PaôoqaR rpynna npRmJIa R MHeHRIO 0 TOM, qTO neRC'1'BHTent.HOC'1'I:> upenYCMOTpeH
Horo cpOKa nepenaqR onopa B apÔKTpaIt He saBRCRT 0'1' JII060ro cpoKa HOROBOM naB
HOCTR, oTHocRmerOCR R naHHOR CneJIKe. CooTBeTcTBeHHo, naxe 06Rsatent.H&m CpOR
RCROBOH naBHOOTR He nOJIIteH BJIRRTt. Ha YOTaHOBJIeHHe 60JIee Ropo'1'Roro cpoRa nJIR
oôpameHR,a:.. B apÔKTpaIt. rpynna BMCRaSMa MHeHRe 0 TOM, qTO THnOBOR saKOH He
no~eH conepxaTb IIOJIOXeHHR Ha 3'1'0'1' CqeT a TalClte B OTHomeHHR CBRSaHH:&IX C HHM
BOrrpOCOB (TaRRX RaI< npaBO CTOpOH:&I rrpH6e;aT!> R cyne6HOMY pa36upaTeJIt.C'1'BY no
HCTeqeHHH 3Toro cpORa RJIH JII06:&tt nOCJIenCTBHR B OTBomeHHR cpORa MCROBOR naB
HOCTH. PemeHKe 3TRX: BOrrpOCOB 6yneT aaaace-rs 0'1' ROHKPeTH&tt 06CTORTeJI!>CTB
R~noro nena.

•



•
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Bonpoc 2-16: COBMeCTVIMéI JIVI Ha.n:ox<eHHe ape c-ra .no aavana apoHT
paxHoro pa30HpaTeJI~CTBa 11 )lpyrHe oOeCneqHTeJI~HDle MepM cy)la c
apoHTpaX<HDW COrJIameHHeM, H )lOJIX<HO JIH 3TO ONT~ YKa3aHo B THno
BOM aaKoHe?

39. ~o ~~aX<eHo oo~ee MHeHHe 0 TOM, qTO OOpameHHe CTOpOHM B CY)l no BOnpO
cy npOMeXYTOqmJX OOeCneqHTeJI:&mJX Mep He .R:BJI.R:eTC.R: HeCOBMeCTHMI>IM C apOHTpaX<HDIM
COrJIameHHeM H '-{TO THnOBOH aaKOH )lO~H CO)lepXaT~ YKa3aHRe Ha 3TOT CqeT. 06:&N
HO TaRRX Mep )lOÔRBaIOTC.R: ~O aaxana apÔHTpaX<HOrO pa3ÔHpaTeJI~CTBa, HO C5:&IJIO ~ICKa

aaHO MHeHRe 0 TOM, '-{TO npRH~ COBMeCTHMOCTR Ta~e )lOJIJKeH )leHCTBOBaT:& H B XO
)le TaKoro paaÔHpaTeJI:&CTBa. Pa60QM rpynna OTMeTHJIa, qTO nOCJIe)lHD MOMeHT CBsr
aaH C TeMR npOÔJIeMaMR, KOTopNe aaTparHBaIOTC.R: B BOnpOCax 4-10 H 4-11 (npoMexy
TO'-{HDle Mep:&I, npHHKMaeMéle apoKTpaX<HDWK CY)laMH HJIH OÔ:&NHDIMR cY)laMK:).. EbIJIO B:&I
CKa3aHO npe)lJIOXeHHe 0 TOM, '-{TOOM npH paapaÔOTKe Ha.JIJIeJlCa~ero nOJIOJlCeHHsr yqeCT:&
nYHKT 3 CTaT:&H 26 Ap6HTpaX<HOrO perJIaMeHTa IDHMCTPAn; nYHKT 4 CTaT:&H VI ~eHeB

CKOH KOHBeH~HR 1961 rO.Jla; H CTaT:&ro 4 (2) CTpac6yprcKoro e.JlRHOo6paaHoro aaKO
Ha 1966 r-o.aa.,

6. ITpexpameHHe

Bonpo C 2-17: ,I(O.JnB:B:OI JIR B TKno BOM aaxcae YCTaHaBJIHBaT:& C.R: onpe
)leJIeHmIe 00 CTO.R:TeJI:&cTBa, npR KOTOpMX )leHCTBRe apÔHTpaX<HOrO
COrJIameHR.R: rrpexpamaer ca (aanpaxep , npR yperYJIKpOBaHRH Ha ccr-na-.
COBaHmJX YCJIOBR.R:X; VICTeqeHHK cpOKa .JlJ!.q: npHH.q:TR.q: pemeHR.q:) RJIH
He npexpamaeTC.R: (HanpHMep, CMepT:& O)lHOH R3 CTOpOH)?

40. PaÔOqM rpyrma rrpznnra K MHeHHro 0 TOM, '.rTO CJIyqaK, KOTOp])Ie MorYT npRBeCTR
K npexpameHHro .apÔRTpaX<HOrO COrJIameHR.q:, Ta1QEe aaqaCTyro B03HRKaIOT B CBJtaR C
npo~e..ltypoH apORTp8Jlta, R '-{TO Taxne CJIyqan MorYT ODIT:& B nOJIHOH xepe paCCMOTpeHM
JIRm:& B CBeTe nOCJIe.Jlyro~ero OOCY%..lteHHJt ero apORTPaX<HOH npo~e)lypN. Pa60qM rpyn
na npocHJIa CexpeTapRaT nO.JlrOTOBRT:& HCCJIe.JlOBaHRe no BonpocaM, KaCaIO~HMC.R: npexpa
~eHR.q:, HO JIHm~ no TeM H3 HKX, KOTopNe xapaKTepHDr )lJI.R: apORTp8Jlta.

III. ApORTPN

1.

Bonpoc 3-1: ,I(OJIJKHO JIR B THûOBOM aaKOHe .R:CHO YKaaNBaT:&C.R:, '-{TO
RHOCTpaH~M He CJIe)lyeT OTKaaNBaT:& B npaBe ~OJIH.R:T:& ~yHK~HH

apORTpa (CM., HanpRMep, CTaT:&ro 2 CTpac6yprcKoH KOHBeH~H

1966 rO.Jla, )lOKJIa.JI, nyHKT 64)?

41. ~o ssrcxaaaao o6~ee MHeHRe 0 TOM, '-{TO CTOpOHM )lOJIJKHM OOJIa.JIaT:& npaaox Ra
6npaT:& ap6RTpOB .JIroOoro rp8Jlt..ltaHCTBa. qTO KacaeTC.q: Bonpoca 0 TOM, KaKOB onTR
MMDHDm nYT:& .JlOCTHJKeHH.q: ~eJIH 06eCneqeHK.q: 6ecnpen.R:TCTBeHHoro ~OJIHeHR.q: RHO
CTpaHHMMR rp8Jlt..ltaH8.MH ~yH~D apORTpOll, TO ÔDIJIH ssrcxaaaasr paaJIHQHDre TOqxn ape
HH.R:. COrJIaCHO O)lHOH TOQKe apeHH.R:, B THnOBOM aaKOHe )lO~eH OMT~ YKaaaH ~eyno

MsrHYT:&m OCHOBOnOJIararo~d npRHnHû B noaHTRBHOH $OpMe. COrJIaCHO .JlpyrOH TOqKe
apeHK.R:, Toro JlCe pe3YJI~TaTa MOXHO )lOÔRT:&C.R: R B OTCYTCTBHe YKa3aHR.R:. Bf,IJIo BNCKa
aaHO MaeHRe 0 TOM, '-{TO 3TOT BOnpOC CJIe)lyeT pemRT~ Ha 60JIee n03)lHeM 3Tane nOCJIe
Toro, KaK CexpeTapRaT nO)lrOTOBRT npoeKT TeKCTa.
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Borrpoc 3-2: ~o~eH ~14 B TKnOBOM saROHe paccMaTp14BaT!>c~ BOrrpOC

o Tpe60BaH14RX, rrpe~~~B~~eMD~ R ap614TpaM?

42. Pa60qaR rpynna rrp14m~a R MHeHKro 0 TOM, tiTO tipeSBb~~HO TPy~HO rrpe~YCMOT~

peT!> B T14IIOBOM aaxoae paS~14ti:s::&Ie Tpe60BaH14~, II1'e~'DJrJ:m~eMDIe R ap614TpaM. B CB~

314 C 3TKM MHeHKe ôo~!>mKHCTBa CBO~~OCD R TOMY, qTO TKIIOBOH saROH Bo06~e He
.ltOJŒeH aarpar-zaaes BOIIpOCDI, KaCa.IO~WCC~ TaK14X TpeC5oBaHmt. O.ltHaRO ~pyr~ TOtiRa
3peH14~ COCTO~JIa B TOM, qTO :JJteJIaTeJIDHO BKJIIOti14Tb oC5~yro èflOPMYJIY, IIo~oC5Hyro, Ha
IIpKMep, 'l'OH, KOTOp~ CO.ltepxRTc~ 13 CTaTDe 9 ApC5KTpa:JJtHOrO per~aMeHTa IOHCMTPAn
(6eCIIp14CTpaCTHocTD 14 HeSaB14CKMOCTD). B 3TOR CB~S14 Ô1lIJIO OTMeqeHO, qTO .ltaHHDIR
BOIIpOC CB~SaH C OCHOBaH14~ ~~ OTBo~a ap614Tpa. Paôoti~ r-pymra rrpo cana CeR
peTap14aT IIo~rOTOB14TD 14CCJIe~OBaH14e IIO 3T14M BOIIpocaM 14 OT~o:JJt14~a B~eceH14e pe

meHRK .lt0 Tex IIOp, IIORa He ôy~eT rrpe~CTaB~eHO 3'1'0 14CCJIe~OBaH14e.

2. OTBO~

BoIIpoC 3-3: .JJ;0.JI:lItHDI ~14 B TKnOBOM saxoae perY~14poBaT!>CR:OCHOBa

H14~ UR: OTBo~a apC514Tpa? Ecu ~a, '1'0 ~OJDltHIlI ~K B HeM IIepetiK
C~~TbC~ OCHOBaH~ KJIK 6y~eT ~OCTaTOqHO 06~eR èflOPMYJIUPOBRR?

BoJIIlOC 3-4: qTO KaCaeTC~ rrpOIJ;e~ypbI OTBO.lta .apC514Tpa, '1'0 .ltommo
~14 B TUIIOBOM saROHe IIpuSHaBaTDc~ RaRoe-~K60 cor~ameHKe CTOpOH
1I0 3TOMY BOIIpOCY, .ltaxe eCJIKOHO UCKJIIOq~O 6bI (RaR IIOCJIe~Hrom

BOSMOXHOCTb) 06p~eH14e B cY~?

BoIIpOC 3-5: .JJ;0.lDltH&I ~K C5bITD BKJIIl)tl:eHbI ~OIIO~HKTeJIDHbIe rrpasaza
.JJ.JI~ Tex CJIyqaeB, KOr.lta CTOpOmI He yperY~KpOB~14 rrpOIJ;e~YPY

OTBo~a?

BoIIpOC 3-6: .JJ;o~eH ~14 TKnOBOR saROH BBeCT14 .ltOIIOJIHKTeJIbHbIe
HOpMbI, KaCa.IOlI(KeC~ pacKPbITK~ Re14SBeCTHbIX paRee 06CTOR:TeJIbCTB
14 OrpaHRtieHKR rrpaaa OTBo~a B COOTBeTcTBmt co CTa1'DJnm 9 K 10
(2) ApC5H·Tpaz:a:oro per~aMeHTa IOHCllTPAn 14 CTaTDK 12 (2) CTpac6Y'PI'....
CRoro e~14Ho06pasHoro saROHa 1966 ro.lta (~O~a.lt, IIyHRT 66)?

43. Pa60ti~ rpynna lIpKmJIa R MHeHKro 0 TOM, qTO B TKIIOBOM saROHe ~O~ saTparu
BaTr.c~ OCHOBaHK~ .ltJIoR: OTBo~a apC514Tpa ~14mD B TaRO~.lKe 06lI(eR epopMe, KaR 14 B
OTHomeHKK TpeÔOBaHKR, IIPe~~SBJI.R:e~ RapC514TpaM. ~O ~ICRaSaHO rrpeUO%eRKe
o TOM, tiToC5bI IIo~rOTOBRTb rrpoeKT IIO~O%eH14.R: C 14CIIOJIDSOBaHKeM TOR xe epOPMY~

(decnpRCTpaCTHOCTb 14 HeSaBKCKMOCTD). ~o BbI:CRaSaHO MHeHKe 0 TOM, qTO TaRoe
o6lI(ee IIOJIOXeH14e ~o~o ~BJI.R:TDC~ e~14HcTBe~HoH OCHOBOR U~ OTBO.lta apC514Tpa. Pa
60q~ rpynna TaKlKe lIpumJIa R MHeHKro 0 TOM, qTO B TKnOBOM saROHe ~OJI:JJtHO CO.ltep
xaTDC~ IIOJIO%eR14e, TpeC5yrolI(ee 0'1' BOSMOXHoro 6Y.ltylI(ero apC514Tpa pacxpbI:T14s 06CTO~

TeJIErCTB, ROTopDIe MOI'~14 C5bI IIOpO~UTb COMHeR14.R: B OTHomeHKK ero C5eCJIIl14cTpacTHocT14
lit ResaBRCRMOCTR. Pa60qM rpyrma np14m~a K MHeHKro 0 TOM, qTO 3'1'0 1I0JIO.:lIteH14e CJIe
ltYeT IIOCTp014TD IIO a:aa..n:0I'14K CO cTaTbeR 9 ApC514Tpa:JJtHOrO perJIaMeHTa IOHCMTPAn.

4.4. BbIJIo BDIpalKeHO 0611Xee MHeHKe,qTO B OTHOmeHRK IIP0IJ;e~ypl>I OTBO.lta apô14Tpa B
TRnOBOM 3aROHe ~O~I rrp143HaBaTEc~ cor~ameH14~ CTOpOH, peI'Y~Kpyro~Re 3TY rrpon;e
.ltYPY. O~HaRO He 6~o. .ltOCT14rHYTO cor~ac14~ 13 Borrpoce 0 TOM, MorYT ~14 TaRRe CO
r~ameH14~ 14CKJIIOtl:aTE 06palI(eH14e B cY~ B KaqeCTBe 1I0CJIe.ltHeM B03MOxtHOCT14. CorJIaC
RO O.ltROM TOtiRe SpeHR.R: lIpaBOOKOHqaTe~DHoro pemeH14.R:06 OTBO.lte:JtOJDltHo Bcer~a

•



3. ~CJIO apoHTp6B

Bonpoc 3-7: JIOJI%HO ~H B T~nOBOM 3aKOHe co~epxaT:&CJ'I KaKoe
HR6y~:& oOR3aTeJIbHOe no~oxeHHe OTHOCHTe~bHO qHC~a apôliITpoB?
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JIO~I ~H 6&'1':& B~qeH& ~onO~HRTe~:&H&e HOpM& ~~R

Kor~a CTOpOH& He CMor~H cor~aCOBaT:& q~CJIO apO~T-

Bonpo C 3-8:
Tex CJIyqaeB,
pOB?

45. Pa3~RqH&e TOq~ 3peHHR ÔDmR BbIPa:EeH& no BOnpOCY 0 TOM, ~O~H& ~.~ B T~no

BOM 3aKOHe CO~epJKaTDCR ~onO~HRTe~:&H&e npaBRJIa ~~R Tex c~yqaeB, Kor~a CTOpOH&
He yperYJIliIpOBSJIRi npo~e~ypy O'1'Bo~a., Cor~aCHO O~HOH TOqKe 3peHHR, BKJIIOqeH1lIe no~

pot5~ npaB~ no no~06HOMY npo~e~ypHOMY BOnpOCY He COO'1'Be'1'c'1'Bye'1' ~eJIH TKnOBOrO
3aKOHa. Cor~aCHO ~pyrOK TOqKe 3peHliIR, t5QIJIO 0& nOJIe3mIM Ollpe~eJIliIT:& B THnOBOM
3aKOHe MexaHliI~M O'1'Bo~a, C TeM qTOt5& R3t5exaT:& ~JIRTeJI:&~ CnopOB ~ 3a~epxeK B
apÔliITpaxHOM pa30lilpaTe~bC'1'Be. CeKPe'1'apHaTY ô])mo npe~O%eHO B~qH'1':& Bel'O
~CCJIe~OB8.RRe no llpot5~eMe OTBO.ll;a BOnpOC 0 TOM, zaxae ~onO~HRTe~:&H&e rrpaaana
Mor~R 15& t5&'1'b YMeC'1'mIMliI.

np~Ha~~aTD cy~y. Cor~aCHO ~pyroH TOqKe 3peH~R, c~e~yeT np~3HaBaTb CBOOO~Y

CTOpOH ~orOBap~BaTDCR 0 npo~e~ype OTBo~a, HO B TeX c~yqaRX, Kor~a orOBOpeHHaR
npo~e~ypa 3aBO~~T B Tyn~K, c~e~yeT npe~YCMOTpeTb oop~eH~e B cy~. &mo OTMe~

qeHO, qTO TaKoe oop~eH~e MozeT TalOlte npe~YCMaTp~BaTbCR B xo~e apO~Tpa:EHOrO

pa36~aTe~DCTBa (c ~e~bro ~36ezaTb 3~epzeK B TaKOM pa30~paTe~bCTBe 3a CqeT
CKopeHmero l3bIHeCeH~R cy~e6Horo pemeHRR OTHOC~TeJI:&HO OTBo~a) ~~ B~qaTbCR B
Ta~e npo~e~yp&, KOTOp&e npe~YCMaTp~BaroT ~R CTOpOH& npaBo perpecca npOT~B

apt5RTpaxHoro pemeH~ ( Tex CJIyqaRX, Kor~a RKOô& RMerolltee MeCTO OCHOBaHRe ~R
OTBo~a 6y~eT RBJIRT:&CR npRqKHOH: ot5ZaJIOBaHRR pemeHRR). Pa60qaR rpynna np~mJIa K
MHeRmo 0 TOM, qTO 3'1'0'1' Bonpoc Tpet5ye'1' ~aJI:&HeHmero paCCMO'1'peHRR. Pat50qaR rpyrr
na npoc~a CeKPe'1'apRaT no~rOTOB~T:& ~CC~e~OBaHRe no 3T~M npoOJIeMaM.

46. &mo BbICKa3aHO oOlitee MHeHRe 0 TOM, "({TO T~nOBOK 3aKOH He ~OJI%eH CO.ll;epxaT:&
HliIKaKoro ot5R3aTe~:&Horo nO~O%eHRJ'IC YKa3aH~eM KOHKPeTHoro qRC~a apÔ~TpOB. &r
~O B&CKa3aHO npe.ll;~OXeH~e paCCMOTpeT:& B03MOXHOCT:& J'ICHOrO ~3~O%eHRR B T~nOBOM

• 3aKOHe rrpaarrana CBOt5O,llDI CTOpOH onpe~eJIRT:& 'mc~o apo~TpoB.

47. &mo TalOlte B&Pa:EeHO ot5l1tee MaeHHe 0 TOM, q'1'O B T~nOBOM 3aKOHe ~O~O CO
~epxaT:&CR ~onO~HRTeJI:&Hoe npaB~O ~~J'I Tex c~yqaeB, Kor~a CTOpOH& He cor~aCOBa

~liI q~C~O apolilTpOB ~~ MeXaHR3M onpe~e~eH~R 3'1'01'0 "({Hc~a. qTO KacaeTCR "({~c~a,

KOTopoe c~e~yeT KOHKPeTHO YKa3aT:& B TKnOBOM 3aKOHe, '1'0 ODmO B&CK$3aHO HeCKO~:&

KO TOqeK 3peH~. TO"({Ka 3peHRR ÔO~:&mKHCTBa COCTO~T B TOM, "({TO TRnOB&M 3aKOHOM
~O~O npe~YCMaTpHBaTDCR TpR ap6li1Tpa, QTO COOTBeTCTBOBaJIO 6])I CTaT:&e 5 Ap6~T

pa%Horo per~aMeHTa IOHCT/ITPAJI. JI:pyraR TO"({Ka 3peH~R COCTO~T B TOM, "({TO, yq~T&

BaR "({HC~O c~yqaeB MHOrOCTOpOHH~ ap6KTpazeH, 6])mo 6& ~e~ecOOOpa3mIM n03BO~KT:&

K8JltlXOH cTopoHe Ha3HaqaT:& O.ll;HOrO apt5RTpa, a ~~R Tex c~yqaeB, Kor~a B cYMMe
no~yqae'1'cR "({eTHoe "({KC~O ap6~TpOB, npe~YCMO'1'peT:& O~Horo ~onO~HHTe~:&Horo apo~T

pa. ElIte O~Ha TO"({Ka 3peH~R COCTO~T B TOM, "({TO TRnoBOH 3aKOH ~OJI%eH llpe.ll;YCMaT
pItIilaT:& rrpo as.aeaae ap6~Tpaza O~HHM ap6HTpoM'~ B :lTOM KOHTeKCTe Ô~O npe~~oxeHO

B~qH'1'b ellte O~HO .lI;OnO~H~TeJI:&Hoe npaB~O ~JIR Tex CJIyqaeB, Kor~a CTOpOH& ~oro

BOpHJIHCb 0 npOBe~eHHH ap6~Tpaza ~BYMJ'I ap6~TpaMH, HO 3TH ~Ba apO~Tpa He CMor~H

llpRKT~ K KaKoMY-~H60 pemeHmo. Ba ~36exaHHe no~o6Horo TynHKa T~noBoit 3aKOH Mor
0& npe~YCMaTp~BaT:& aaaaaxeaae Tpenero apôzrpa (MH cynepapoHTpa).
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48. Pa60qa~ rp·ynna oTMeT~~a, qTO BOrrpOC 0 q~c~e ap6~TpoB CB~3aH C BOrrpOCOM
npo~e~1PN Ha3HaqeH~~ (BOrrpOCN 3-9 ~ 3-10), ~ nOCTaHOB~~a OT~O~~Tr:. Br:.meceH~e

pemeHri~ no BOrrpOCY 0 TOM, KaKoe q~C~O ap6~TpOB c~e~yeT orOBop~Tr:. B T~nOBOM

3aKOHe.

Borrpoc 3-9: 1I0JDKlia ~R CTOpOHaM rrpe.ItOCTaB~~'1'r:.c~ cBo60~a orrpe~e

~~'1'~ rrpo~e.Itypy Ha3HaqeHR~ ap6~'1'poB rrpR YC~OBRR 06eCneqeHR~ pa~

BeHC'1'Ba CTOpOH?

Borrpoc 3-10: .n:O.lD1tEI>I JIR 6:&I'1'!> rrpRH~'1'1>I .n;onOJIHR'1'e~!>mIe HOpMDI ~~~

CJIyqaeB, KOr.Ita rrpo~e~ypa Ha3HaqeHR~ RJIR KaR~-HR6y.n;r:. ee qaCT!>
He 6~a COrJIaCOBaHa C'1'OpOHaM~?

49. ~o ~azeHo 06~ee MHeHRe 0 TOM, q'1'O CTOpOHaM ~OJDKHa 6NTr:. rrpe~OCTaBJIeHa

cB060.n;a orrpe.IteJI~'1'!> rrpo~e~ypN Ha3HaqeHR~ ap6RTpa(OB). ~R BNCKa3aHN pa3~RqBDIe

TOqRR 3peHR~ no BOrrpocy 0 TOM, ~OJIXHO JIR nOJIoxeHRe TKnOBOrO 3aKOHa, npR3Haro~ee ~

TaKyro CB060.Ity CTOpOH~ co~epxa'1'~ KaKOe-JIR15o' orpaHWleHRe, TaKOro. T~na KaK "rrpR
YC~OBRR 06eCneQeHRH paBeHC'1'Ba C'1'OpOH". MHeHRe 15o~r:.mRHCTBa COC'1'O&nO B TOM, qTO.
HeT Heo15xo~RMOCTR YCTaHaB~RBaTr:. rrpRH~n paBeHCTBa CTOpOH B TaKOM nOJIOXeHRR.
STO COOTBeTcTBye'1' n03R~, KOTOp~ 6~a 3aHHTa Pa150Qe~ rpynno~ rrpR o15c~eHRR

B03MO~ OCHOBaH~ ~~H He~e~CTBRTeJIr:.HOC'1'R ap6RTpaEHOrO COrJIameHRH, B,qaCTHO-
CT~ rro BOrrpOCY 0 TOM, ~BJIHe'1'C~ JIR ap15RTpaEHOe COrJIameHRe~ ~aBmee O~HO~ R3 CTOPOH
60~ee BD~O~HYro rr03RURID B OTHomeHRR Ha3HaqeHR~ ap6RTpoB, He~e~CTBRTeJI!>HD~ (Borrpoc

2-4). Cor~acHo .ll::Pyro~ TOqKe speH~, XeJIa'1'eJIr:.HO B TRD:OBOM saKOHe BNPasR'1'!> rrpRH-"
~Rn paBeHcTBa CTOpOH, HeCMOTpH Ha ero o6~~ xapaK'1'ep, CTeM q'1'015N He ~aT!> B03
MO~OCTr:. 150JIee C~DHO~ CTopOHe 3JIoynoTpe15JIHT:& CBoRM nOJIOXeHReM.

50. Pa15oq~ rpynna rrpKmJIa K MHeHKro 0 TOM, qTO TRnOBO~ 3aKOH ~OJDKeH co~epxaT!>

~OIIOJIHR'1'eJIr:.HNe HOpMDI .n;JIH Tex CJIyqaeB, xcraa CTOpOBDI He COrJIaCOBaJIR rrpoue~ypy

Ha3HaqeHRH. O.n;HaKO 6~n ~~azeBDI paSJInQH&Ie TOqKH 3peHR~ O'1'HOCR'1'eJIr:.HO Toro,
HaCKOJI!>KO nO.ll:p06H:&IMR ~OJOICHDI 6N'1'r:. TaKHe ~OnOJIHR'1'eJI~BDle nOJIOXeHRH. COI'JIaCHO 0.It
HO~ TOqKe 3peH~, .n;OC'1'aToqHO BKJIroqK'1'r:. IIo~oxeHRe, xo rcpce JIRm!> YKa3NBaJIO 6DI,
qTO HaSHaqeHRe ~OJIXHO oC~eCTBJI~'1':r:.CH KOMne'1'eH'1'H&M OPI'aHOM (KO'1'Op~ orrpe.Ite~HJIC~

6N Kax~ rocY.ll:apCTEOM rrpR rrp~H~TRR TRnOBOI'O saKoHa). COrJIaCHO .n;pyro~ TOqKe
3peHR~, ~eJIeC006pa3Ho npe.n;ycMo'1'pe'1':& 60JIee pa3BepHYTyro cRcTeMY, KaK, HarrpRMep, 'tt
B CTaT:&~ 6-8 Ap15R'1'p~Horo peI'JIaMeH'1'a IDHCllTPAn. ~e O.n;HO rrpe.ItJIOXeHRe COC'1'OHJIO
B TOM, qTo6N BKJIroqWl'!> npaaano 0 saaeae apC5R'1'pa (KaK, HarrpRMep, B CTa'1'r:.e 13 Ap
6RTpaEHOrO peI'JIaMeH'1'a IDffCnTPAn) •

5. OTBeTcTBeHHocT!>

Bonpoc 3-11: .n:O.lD1tEI>I JIR B rnno scx 3aKOHe paCCMa'1'pRBa'1'!> CH aorrpo-«
~I, Kacaro~RecH OTBe'1'CTBeHHOCTR ap6R'1'pOB?

51. EwIo B:&rpazeHo oC5~ee MHeHRe 0 TOM, qTOBOrrpOC 06 O'1'BeTCTBeHHOCTR apC5RTpa
He MoxeT ONTr:. Ha.n;JIeX~RM 06paSOM pemeH B '1'~nOBOM 3aKOHe 0 MeX.ItYRapO.ItHOM TOpI'O
BOM ap6RTpaxe. ~a TaRXe .n;OCTRrHY'1'a .n;orOBopeHHOCT!> 0 TOM, qT06N He rrpe.n;rrpR
HRMaT!> nOIINTOK pa3pa60TKH MOpaJI:&Horo Ko~eKca ~JIH ap6~TpOB.



IV. ApC5RTIlaJKHoe pas6HpaTe.lIb CTEO

.1rOJIXeH .lIltI TRIIOBOH saXOH HCHO rrpe.nocTaBltITI> ap61tIT
npaBo BeCTR pas6HpaTe.lIbCTBO Tax, xax OH C"lltITaeT
K eCJIltI .na, TO xaK1tIe OrpaH1tIt{eHKH .nOJIXHéI 6~T::& HaJIO-

BoIfPoc 4-3:
palltHOMY cYltY
He06xo.n~,

JIteH&I?

56. BoIJIO ~~alIteHO o6m;ee MHeHltIe 0 TOM, "lTO ap6RTpaJItHOMY cy.ny ltOJŒHO 6:&nb rrpe.no
CTaB.lIeHO npaBO BeCTR pas6HpaTe.lIbCTBO Tax, Kax OH C"lHTaeT Heo6xo.n~IM,

53. auro .nocTHrHYTo oC5m;E?e COrJIaCHe 0 TOM, trTO THIIOBOH 3aXOH ltOJIXeH rrpltISHaBaTb
CB060.ny CTOpOH Rs6HpaTb MeCTO apÔRTpaJKHOrO pas6HpaTeJIbCTBa. auro B:&ICKaSaHO
MHeHRe 0 TOM, "lTO rrpltI 3TOM IIOltpaSYMBBaeTCH CBOôolta yIIO.lIHOMO"lltIBaTb TpeTbe .lIltI
~O UltI opraH (HaIIp1tIMep, apÔltITp~ cylt UR IIOCTO.R:HHOe apÔltITpalltHOe yqpeX.lteHltIe)
orrpe.ne.lIHTb MeCTO ap61tITpalltHOrO pas6HpaTe.lIbCTBa.

Borrpo C 4-1: .1roJŒHa .lIH BTHIIO BOM 3aXOHe rrpH3HaBaTb CH oaoeona
CTOpOH H36HpaTb MeCTO apÔHTpalltHOrO pa3ôHpaTe.lIbCTBa UH rrpe.no
CTaBHTb rrpaao erG H3C5paHHJr TpeTbeH CTopOHe?

52. B CB.R:3H C 3TOH rrpo6.lIeMOH Pa6o"laR: rpymIa pacCMOTpe.lIa BOrrpOC 0 TOM, .nOmKeH
.lIH THIIOBOH 3aXOH co.aepaars XaKHe-.lIH60 IIpaBH.lIa E OTHOmeHHH 0 CHOBHélX 06.R:3aHHO
CTeH ap6HTpOB H IIO.lIOJKeHH.R: 0 BOSMOJKH&lX IIOC.lIe.nCTBH.R:X HapymeHH.R: Taxnx 06.R:SaHHOCTeH
B xo.ne ap6HTpaJKHOrO pas6HpaTe.lIbCTBa. To"lxa SpeHH.R: 60.lI:&mHHCTBa COCTOJ'LlIa B TOM,
"lTo6:&I rrpe.nYCMOTpeT:& 3aMeHY ap6KTpa If B cnyxae ero 6e3.neHCTBHH" (IIyHXT 2
CTanH 13 Ap6HTpaJKHOrO per.lIaMeHTa IOHCVITPAJI). COr.lIaCHO .npyroH TO"lXe speHKH,
C.lIe.nyèT 60JIee rnRpoxo orrpe.ne.lIKTb OCHOBaHHH .ll;JIH saMeHéI, BKJIro"lHB Ty.na, HalIpKMep,
JII060e IIOBe,lfeHRe, xo ropoe He COOTBeTcTByeT HHCTPYIŒ;H.R:M CTOpOH H.lIH He .R:BJIHeTCJf
6ecrrpHCTpaCTHéIM. YMeCTHéIM R ~~eXTRBHéIM.

BorrpoC 4-2: ITpH OTCYTCTBHH xaXOrO-JIHÔO COrJIameHKH, rrpe.nycMoT
peHHoro B Borrpoce 4-1, .nOJIXeH .lIH THIIOBOH 3aXOH rrpe.nocTaB.lIHTI>
apÔKTpalltHOMY cy.ny rrpaac Hs6HpaTb MeCTO ap6HTpalltHoro paaëapa-,
Te.lIbCTBa?
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54. auro B:&IPalIteHO 06m;ee MHeHltIe 0 TOM, trTO TltIIIOBOH saXOH .noneH co.nepJltaTb .no
IIO.lIHKTe.lIbH:DIe rrpaBua, rrpeltOCTaB.lIRmm;ltIe ap6RTpalltHOMY cYltY rrpaBO orrpelteJIHTb MeCTO
ap61tITpalltHOrO pas6HpaTe.lIbCTBa B Tex C.lIyqa.R:X, xorlta CTOpOH:DI He COr.lIaCOBaJIltI Taxoe
MeCTO. auro ~ICXaSaHO rrpe~OJlteHltIe 0 TOM, "lTOÔ~ BSHTb 3a OCHOBY Taxoro IIO.lIOXe
HKH lIyHXT 1 CTanltI 16 ApôRTPalltHoro per.lIaMeHTa IOHCVITPAJI C a03MOXHéIM BK.nOltISMeHe
HltIeM IIOC.lIeltHe.H "lacTri 3Toro IIO.lIOXeHKH (IfrrpHHltIMaR: BO BHltIMaHltIe 06CTOHTe.lI::&cTBa

• ap6RTpalltHoro pas6HpaTe.lII>CTBalf ) .

55. B 3TOH CBHSltI 6&IJIO B:&ICI<a3aHO MHeHltIe 0 TOM, trTO .nOIIOJIHltITe.lIE..H:DIerrpaBua, CO
CTaB.lIeHH:&Ie B COOTaeTCTBRK CO BTO~ rrpe.ll;JIOXeHltIeM IIyHI<Ta 2 R C IIyHXTaM1tI 3 R 4
CTaTbltI 16, MOr.lIltI Ô:&I 6:&IT:& YMeCTHéIMltI, HO QTO 3 TR IIO.lIOJIteHltIH CBHsaHéI C aorrpo CaMK
(ap61tITpalltHOe pas6HpaTe.lIbCTBO R pemeHltIe), XOTop~e rrpe.nCTORT paCCMOTpeT:D Ha 60
.lIee IIos.nHeM 3TalIe.
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C yqeToM MHCTPYKq~ CTOpOH M rrpM YC~OBMH paBHorO OTHOmeHRR K CTOpOHaM M rrpe~o

CTaB~eHMR Ha K~~OM 3Tane pa3ôKpaTe~hCTBa K~OM CTopOHe nO~HOM B03MOXHOCTM
rrpe~CTaBHT:O cace ~e~o. Bbmo Bi>IPaxteHO MHeHHe 0 TOM, qTO raxo e nO~OXl:eHHe, CO
CTaB~eHHoe Ha OCHOBe nYHRTa 1 CTaThH 15 ApôMTpaXHoro per~aMeHTa IOHCMTPAJ!,
~o~o ÔNT:O oÔR3aTe~:OH@M.

57. PaC5otta..s:r rpymIa rrpHlILlIa K MHeHmo 0 TOM, 'lTO THnOBOH 3aROH .n:o~eH co.n:epxaTh
npo:c;e~ypH:ble IIOJIOZeHM, COOTBeTcTBym~He IIYHRTaM 2 Id: 3 C'l'aT:&H 15 ApÔH'l'paJlI:HOrO
perJIaMeHTa IOHCMTPAn,c yqeToM ôy.n:~ero pemeHHR PaôOqeH rp~ no oô~eMY BOnpO
cy 0 TOM, B KaKoi/i Mepe T:ranOBOH 3aKOH ..ItO~eH BKJIIOttaT:O B ceôJ{ ..ItOIIO~RTe~:&HIlIe rrpo-.
:c;e.n:ypmIe rrpaaana ..It~J{ Tex c~yqaeB, Kor.n:a CTOpOHIlI He .n:OCTHr~ .n:orOBopeHHOCTH 0
rrpo:c;e.n:ype. BbIJIK BDICKa3am.I pa3~:r.:tttRNe ToqKK 3peH:r.:tR IIO aorrpo C,1 0 TOM, ..ItO~I JIH
BDme.rrrOMJ1H,1T~e nOJIOZeH:r.:tR, eC~R OHH Ô,1.n:YT BKJIIOtteHIlI, éM'1':O HMnepa'1'MBHIlmK M~K HeT.
PaÔO'laR r'pyrma OT~ozMa BDIHeceHKe pemeHHR no .n:a.HHOM,1 BOrrpOC,1 M npo.cana CeKPeTa
pHaT IIO..ItrO'1'OBHT:O rrpoeK'1' IIo~oxeH:r.:tR ..ItJIJ{ pa.cCMOTpeH:r.:tJ{ PaC50tteH rp,rrmOHo

Borrpoc 4-4: B KaqeCTBe oC5~ero aorrpo ca.; RMeIO~ero Ta1Cllte OTHome
HHe R C~e..Itym~HM rrpoC5JIe!4aM, !40ItHO CrrpOCH'1':&, B KaKOH C'1'eneHH '1'H
nOBOH saKOH .n:OJDlteH BIOIIOqaT:& B ceô.R: ..ItOIIOJIHKTeJI:&RNe HOPMDl-IIO IIJ?O
:c;e.n:ype apôHTpazHoro pa3C5Kpa'1'e~:&CTBa, KOTopMe OÔi>NHO co.n:epzaTCJ{
B apC5KTpazm.IX per~aMeH'1'a.:x:?'

58. PaôoqaR rpy:rma paccao rpe.na oé~_d BOrrpOC 0 TO!4, B KaROH C'l'eneo TmIOBOH
saKOH .n:OJDlteH BKnIOttaT:& B ceôR ..ItonO~'1'eJI:&RNe HOpMDI no rrpo:c;e..Itype apôHTpaXHoro
pa3ôKpaTeJI:&cTBa. BbIJIo OTMe'leHO, ttTO TaKKe HOpMDI ..ItO~ ..IteHCTBoBa'1':& B Tex CJI,1
'la..ax, xorza CTOpOm.r He zor-oaopanacs 0 rrpo:c;e.n:ype, - JIRC50 n,1'l'e!4 CCIJJIKH Ha apôRT
p~ per~aMeHT, ~C5o nY'l'e!4 ee YRa3aHHR B CaMO!4 apôRTpaXHOM cor~ameHKK !4eX..It,1
HHMH. Bbmo TaREe OT!4eqeHO, 'lTO He TO~:&KO Te rOC,1.n:apC'1'Ba, B KO'l'Op~ apôKTp~

Hoe SaROHO..ItaTe~:&CTBO RB~J{eTC.R: MeRee pa3BH'l'DIM, HO TaREe Bce .n:p,rrRe rocy.n:apC'1'Ba
Mor~H ÔDI HSBJIett:& IIO~:&SY KS pa3paC5oTKH THIIOBOI'O saROHa, IIOCKO~:&K.1 TaROH saROH
co.n:epz~ ODI B ceoe mKpoKo rrpHe!4JIeMDIe HOPMDI, cIIeIJ;R~:&Ho rrp:r.:tëIIoCOÔJIeHHDIe K-Me~

..ItYHapO..ItHoM,1 ToproBoM,1 apÔKTp~,1. CJIe..ItOBa'1'e~:&Ho, HeOôXO..ItKMO rrpe..ItrrpHRJ{T:& nOnMT
RY pa3paôoTaT:& CBO.n: HOPM, KOTopMe nOSBO~M:r.:t ÔM Haqa'1':& K BeCTK apC5HTpaXHoe pa3
ôKpaTeJI:&cTBo .n:a.xe B Tex CJIyqa.ax, KOI'..Ita CTOpOm.r He BKJIIOqMK B CBoe COI'~a.meHKe

HeoC5xo,ll;RMOro IIOJIOZeHliI.R:.. O,ll;HaRO ôi>mo BDIPaxteHO MHeH:r.:te 0 TOM, ttTO no rrpKqmraM
_npaRTKqeCKOrO xapaKTepa pemeHKe 0 TOM, J{B~J{IOTCJ{ ~liI .n:OIIO~HRTeJI:om.re npaB~a tt
,rMeCTHIlIMliI, MozeT C5Dl'I'I> npKH.R:'1'O ~Hm:o B CBJ'I3R C KaJK.ItDIM O'1'.n:e~:&HIlm c~,rqaeMo

Borrpo C 4-5: .lIOJI:lB:eH JIR apéR'1'p8.Xl:m.m cY..It KMeT:& rrpaao rrpKHKMaT:&
CBOH COéC'l'BeHRNe rrpaaaaa , xacaantaeca .n:OKa3a'1'e~:ocTB., rrpK ,1c~o

BRH coC5~.n:eHHJ{ rrpOTliIBOIIo~oXHoro cor~a.meH:r.:tJ{ CTOpOH?

59. BbIJIo .n:ocTKrH,1To oC5~ee COrJIaCHe OTHOCKTe~:&HO Toro, qTO THnoBOH saKoH .n:o~

zeH ynO~HOMOttHBaT:E> apôHTp~ cy.n: rrpHHKMa~ CBOH cOÔCTBeHH:ble rrpaB~a, KaCaIO
~HeC.R: .n:oKa3aTe~:E>CTB, rrpH ,1CJIOBHH COÔJIIO,ll;eHK.R: rrpoTHBOnO~OItHoro cor~a.meHHJ{ C'1'OpOH.
Bbmo OTMeqSHO, qTO 3Ta TOqKa 3peHKR Ha.:x:O.n:RTCJ{ B COO'1'Be'1'C'1'BKH C pemeHHeM OTHOCH
'1'e~DHO Borrpoca 4-3 :ra 'lTO BOrrpOC 0 ,ll;OKa3aTe~:ocTBa.:x: RB~ReTCJ{ HeOT'De!4JIeMoi/i li! B8.Xl:
HOH qaCT:E>IO Bonpoca 0 Be,ll;eHHK pa3éKpaTe~:&cTBa.
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60. PaOOtraJ1: rpyIIna npHmJIa R COrJIameHH1O 0 TOM, trTO B THnOBOM 3aROHe He ltOJIX
HO èO.rtepxaTb CJ1: RaROR-JIHOO .rtonOJIHHTeJIbHOR HOpMD1, ROTOpM orpaHWIHBaJIa 0:01 rrpaao
apOHTpaJKHOrO cy.rta npHHHMaTb CBOH COOCTBeHH:oIe npaBHJIa, RaCaIO~HeCJ1: .rtORa3aTeJIbCTB.
TaRoe OrpaHHt{eHHe J1:BJIJ1:eTCJ1: HeXeJIaTeJIbHém, H, :rcpOMe Toro, oy.rteT TaK:Ke trpe3B~

tra.HHO 3aTpy.rtHHTeJI:&~ npeltYCMOTpeTb nO.rtpOOHë1e HOp~, RaCaIO~HeCJ1: .rtORa3aTeJIb CTB,
yqHT~Ba.R: OOJIbmHe pa3JIHt{HJ1: B npaBOBlilX cHcTeMax. B CBJ1:3H C 3THM eCJIH HeOOXO.rtH
MO npHHJ1:Tb KaROe-JIHC5o-npasHJIO, '1'0 OHO .rtOJDKHO nO.rt.rtepZHBaTb npaBO apC5HTpa, RaK
3'1'0 npe.rtYCMOTpeHO B ny-HKTe 6 CTa'.I'bH 25 ApC5HTpaJKHOrO perJIaMeHTa IOHCllTPA.JI (1Ill"0
nycTHMoCTb, OTHOCHMOCTb, c~ecTBeHHocTb H 3HatrHMOCTb npe.rtcTaBJIeHHëlX .rtORa3a...
TeJI:&CTB onpelteJImJTCJ1: CaMHM ap6HTpaJlŒ&m Cy.rtOM").

Bonpoc 4-6: RaRoro po.na nOMO~b co cTopomr Cy.rtOB MOX<:8T 6:01Tb
npe.rtYcMoTPeHa .rtJIJ1: npHBe.rteHHJ1: B HCnOJIHeHHe npo~e.rtypHëlX peme
HHH apC5HTpaJKHOrO cy.rta, TaKHX RaK ~SOB cBH.rteTèJIeR, nOJIyqeHHe
.rt0Ra3aTeJI:& CTB?

61. EérJIo ltOCTHrHYTo 06~ee COrJIameHKe B OTHomeHHH Toro, t{TO nOMO~D co CTOpO~

CyltOB B HCnOJIHeHHH npo~e.rtyp~ pemeHHH ap6HTpaJKHOrO cy.rta cnocoC5CTBOBaJIa 6~

Ha.rtJIeJB:aJIteMY H 3<W!eKTl1:BHOMY <ïJYHI<J::tHOHHpOBaHmO MeJ1t.ItYHapO.rtHoro ToprOBoro apC5HTpa:Ka.
O.rtHaKO C5:&IJIH BDIPazem:r paSJIHt{m:re TOt{KH 3peHHJ1: B OTHomeHHH Toro, CJIe.rty-eT JIH BKJIIO
I:IHTb BOnpOC 0 nOMO~H co CTOpOm:r Cy.rtOB B THUOBOR saROH. COrJIaCHO O.rtHOR TOtrRe
3peHHJ1:, C5:&IJI0 C5~ BOSMOJltHO paspaC50TaTb npoeKT cooTBeTcTBym~ero nOJIOZeHHJ1:, . ROTO
~oe npe.rtycMaTpHBaJIO OM TaKym nOMo~b co CTOpO~ cy.rtOB JIHC50 B oo~eR <ïJopMe, JIHOO
no.rtp06~ oC5pasoM. CorJIacao .rtpyrOR TOtrKe 3peHHJ1:, TaKoR no.rtXo.rt He npe.rtCTaBJIJ1:
eTCJ1: ~eJIecoo6pasmm C yqeToM CJIe.rtym~HX TpY.rtHOCTeR H np06JIeM:

a) IIpo~e.rtyp:or TaKoR nOMo~H co CTOpOm:r cy.rtOB J1:BJImJTCJ1: cocTaBHoR traCTbIO npo
o;eccYaJIbHorO rrpaae cooTBeTcTBym~HX rrpaao ssrx cHcTeM, H. cooTBeTcTBym~He npo~eccy

aJI1>HéIe 3aROHéI B 3Ha~l1:TeJIbHOR CTeneHH OTJIHt{aIOTCJ1: .rtpyr 0'1' ltPyra B pasJIHt{~ rrpa-.
BOBlilX cHcTeMax;

b) B Tex CJIyqa.R:X, ROrlta TaKM nOMO~b CO-CTOpOm:r cy.rtOB HcnpamHBaeTCJ1: B
cTP?Re, HHOR, treM Ta, p.lte npO:aO.rtHTCJ1: ap6HTpazHoe pa36HpaTe.r.:E.CTBO, THnOBOR 3a
ROH MozeT ORaSaT:E.CJ1: He B COCTomnm oC5eCnetrHT:E. npe.rtOCTaBJIeHHe TaKOR IIOMO~H. ,
B 3TOR CBJ1:SH O:&IJIO OTMetreHO, trTO TaKM IIOMO~b CO CTOpO~ HHOCTpaHH:olX Cy.rtOB 06y
OO:orqHO perYJIHpyeTCJ1: ltBYCTOpOttRHMH HJIH MHOrOCTOpOHHHMH .rtorOBOpaMH, ROTopMe, O.rt
HaKO, B nepBym Otrepeltb OXBaTI>1BaIOT BOnpOCM, J1:BJImO~HeCJ1: npeltMeTOM cylteC5HOrO pa3
OHpaTeJIbCTBa;

C) IIOMO~:E. CO CTOpOHë1 Cy.rtOB nOTpeoyeT onpe.rteJIeHHOrO ROHTpOJIJ1: co CTOpOHë1
Cy.rtOB Ha.rt ap6HTpazHMMR cy.rtaMH B TOM, trTO RaCaeTCJ1: 0C50CHOBaHaOCTH pemeHHJ1: apOH
TpaxHoro cy.rta, nOCKOJI:E.::rcy aBTOMaTHt{eCROe ORasaHHe IIOMO~. CO CTOpOHë1 Cy.rtOB OT:rcpo
eT BOSMOJltHOCT:& .rtJIJ1: 3JIOyIIOTpe6JIeHHJ1: cy.rteC5~ npo~eCCOM.

62. Pa60trM rpynna npHUIJIa R BliIBO.rty 0 TOM, trTO 3'1'0'1' BOnpOC TpeC5yeT .rtaJI:E.HeRmero
HCCJIe.rto:aaHHJ1: H npOCHJIa Ce:rcpeTapHaT IIO.rtrOTOBHTb sa!IKc::rcy, B ROTOpOR yqHT:omaJIHC:&
OM MHeHHJ1: H npe~OJlteHHJ1:, ~CKaSaHm:re B xo.rte oOCyx.rteHHJ1:.
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4. 8RCIIepT:DI

Borrpo C 4-8: .1IOJOIŒH JIt1: apÔt1:Tp8..iKHOr11: cYJI. 06JIaJI.aTl:> rrpaaox Ha3Ha
qaTl:> 3RcnepToB ex: offieio, eCJIt1: CTOpOH&! He COrJIaCOB8JIH HHoro?

Borrpoc 4-9: KaMe JI.OnOJIHt1:TeJIl:>HOle HOpMT>I Ô!>IJIH ô!>r Ha;II.JIextaIltHMMl:,
HarrpHMep, no BorrpocaM RPyra BeJI.eHt1:.R: 3RcrrepToB H rrpaB H oÔ.R:sa
TeJI]:'CTB CTOPOH B OTHomeHHH HCrrOnHeHRff :3RCrrepToM CBOHX ~YHKqHH

(cpaBHH, Harrpt1:Mep, CTaTl:>ID 27 APôHTpazHoro perJIaMeHTa IDHCMTPAIT)?

63. Eibmo ,ll;OCTHI'HYTO oelIltee COrJIameHHe B OTHomeHHH Toro, 'G:TO apelHTpaJKmr11:ÇY,ll;
JI.OJOiteH OÔJIa;II.aTl:> rrpaaox HaSHa'G:aTl:> :3 xcnepro B ex: officie JI.8..iKe B Tex CJIy-q:8.RX, e CJm
CTOpOH&! He JI.8JIH eMY Ha 3'1'0 ROHRpeTHOlX IIOJIHOMOqt1:Lf. OJI.HaRO 6liIJIH BbI:P8..iKeHOr pa3-
JIH'G:H&!e TO'G:M 3peHH.R: B OTHomeHHH Toro, MOxteT JIH B :3TOM rrpaBe 6~Tl:> OTRa3aHO CO
rJIameHHeM CTOpOH. COrJIaCHO OJI.HOLf TOqRe SpeHH.R: CTOpOH&!, ROTo~e IIepeJI.8JIH crrop
B ap6HTpaJIt, He ..ztOJDIœDI HMeTE rrpasa He ,ll;OrrYCKaTl:> Ha3Ha'G:eHH.R: axcrrepra ex officie
apelHTp~ CYJI.OM, eCJIH 3'1'0 HeOelXO..ztHMO ..zt~.R: paSpemeHH.fI crropa. OJI.HaKO rrpeOÔJIa;II.aro- ~
Ilt~ TOG:Ra 3peHH.R: COCTO.R:JIa B TOM, 'G:TO CTopOHOr MOrJIH Ô~ Ha Kaz..ztOM 3Tarre pa3ÔHpa
TeJIECTBa Hé ,ll;OrrYCRa'1'E Ha3HaqeHH.R: 3RCIIepTOB apÔHTp~ CYJI.OM 6es.HX COrJIaCH.R:.
Bbr.1Io OTMeG:eHO, G:TO 3'1'0'1' BOrrpOC CJIe..ztyeT OTJIH'qaTl:> OT Borrpoca 0 TOM, MOxteT JIH
CTopOHa rrpe.n;CTaBJI.R:TE .D;ORaSaTeJIECTBa B ~opMe IIoRa3a.I!d 3RcrrepTa-CBH..zteTeJI.R:. Pa-
elo'G:~ rpyrrrra rrpHmJIa R cOrJIameHHro 0 TOM, qTO apÔHTP~ CYJI. ..ztOJDiteH 3aCJIymHBaT]:'
'1'aRHX 3RcrrepTOB-CBH..zteTeJIeLf, RaR 3'1'0 rrpe..ztYCMOTpeHO B IIYHRTe 2 CTaTEt1: 15 ApÔHT-
paxHoro perJIaMeHTa IDHCMTPAIT.

64. Paôoqa.R: rpyrrn:a '1'aKllte rrpmlIJIa R COrJIameHHro 0 TOM, qTO rrpe..ztC'1'aBJI.R:eTC.R: D;eJIe
COOÔpa3HDIM: paCCMO'1'peT]:' E03M:OJKHOCTl:> BKJIroG:eHH.R: B THrrOBOLf saKOH HeROTOpliDe ,ll;orrOJI
HHTeJIl:>HMX rrOJIOXeH~, rrO;II.OÔHMX rrOJIOxteHH.R:M, HSJIOxteH~ B CTaTEe 27 APÔHTp8..iKHOrO
perJIaMéHTa IOHC:w.rPAIT. OHa rrpocwra CeRpeTapHaT rrOJI.rOTOBHTJ:. ..ztJI.R: paCCMOTpeHH.R:
rrpoeRT TaRHX rrOJIOXeHHH.

Borrpo C 4-10: .1IOJŒeH JIH apÔt1:Tp8..iKH&Iti cYJI. oôJIa;II.au rrpaaox rrpt1:HH
MaT]:, rrpOMextYTOqH&Ie oôeCrreqt1:TeJIEH&Ie Mep~ ..ztaxe Ôe3 CrreD;H8JIl:>HOro
paapeneaaa CTOpOH? •

65. Paeloqa.R:. l'pyrma IIpHmJIa R ~BO..zty 0 TOM, qTO apÔHTp8..iKH&r11: CYJI. JI.OJOiteH HMeTE
rrpaBO rrpHHHMaTb onpe;II.eJIeHRMe rrpOMextYTOqHOre OÔeCrreqHTeJIEH&!e Mep~. OJI.HaRO 6!>IJIH
l3IlI:Paxemr paSJIH'G:HOle TOqm 3peHH.R: B OTHomeHHH cq,ep~ H YCJIOBHH rrpHMeHeHH.R: raxoro
rrpaBa.

66. qTO RaCaeTC.R: cq,ep~ rrpHMeHeHH.R:, '1'0, COI'JIaCHO OJI.HOMY H3 MHeHHLf, HopMa THrro
Boro 3aKOHa JI.OJIJKHa COOTBeTCTBOBaTb rrYHR'1'Y 1 CTaTbH 26 ApÔt1:TpaxtHOrO perJIaMeHTa
IOHCMTPAIT. O.n:HaKo rrpeoôJIa;II.a.JIo MHeHHe 0 TOM, qTO cq,epa rrpHMeHeHH.R: JI.OJIJKHa Ô~T:&

orrpe;II.eJIeHa ÔOJIee orpaHH'qeHHO JIHelO rrYTeM OI'paHH'G:eHH.R: rrpaBa apelHTpaxHOro cYJI.a
TeMMl: MepaMR, ROTopDIe ..ztOmKHbI ÔliIJIR el!>r rrpe..ztrrpHH.R:TE camr CTOpOHN, JIRÔO rrYTeM rrepe
qt1:CJIeHt-IR ROHxpeTHOlX BOSMOXH&DC Mep (Harrpt1:Mep, coxpaHeHR.R: TOBapOB, rrpO,ll;8..iKa CRO
porrOpT~HXC.R: '1'OBapOB). B 3TOLf CB.R:3R ÔliIJIO TaRZe OTMeqeHO, qTO rrOJIOxteHH.R:, Ra
caroIltHeC.R: OÔ.R:Sa'1'eJIbCTB C'1'OpOH B OTHomeHHH coxpaHeHt1:.R: TOBapOB, ROTop!>re CO..ztépxtaT
c;r B saROHe, rrpHMeHt1:MOM R CYIlteCTBY crropa, MorYT oRaàDrBaTE orrpe..zteJIeHHOe BJIt1:.R:HHe
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Ha Mep&, ROTOp&e MoxeT: np~H~T~ apO~Tp~Hém cy~. ~e O~H~M B03MoxHém OrpaHHqe
HHeM Mor~o O&Tb npe~OCTaB~eHRe apORTpa%HOMY cy~y npaBa TO~bRO ~3~aBaTb pacno
p~eHRH 0 np~HT~R TaRRX Mep no coxpaHeHHro, HO He np~H~MaTb ~ caMOMY.

67. B Pa60qeH rpyn:IIe 6DIJIR BDICXa3aH& pa3~RqH&e TOq~ 3peHRH OTHOCHTe~bHO Toro,
~o~eH ~R apO~Tp~ cy~ ~eTb npaBO npRHRMaTb npOMexYTOqH&e OOeCneqRTe~bHéIe

MepN TO~l:.XO C pa3pemeHM ooe~ CTOpOH (BRJIIOqM cCbmxy CTOpOH Ha apO~Tp~m

per~aMeHT, npe~YCMaTpItIBaro~HH Taxoe pa3pemeH~e, -KaX, HaIIPItIMep, nyaxT 1 CTaT~~ 26
ApOItITpwmoro perJlaMeHTa IQHCHTP.A.JI) , UR, B c~yqae OTCYTCTBRH Taxoro COr~ameHItIH,

ôy~eT ~OCTaTOqHO npOCl:.ÔN O~OR ~3 CTOpOH. PaOOqM fPyn:IIa OT~O%H~a np~HTItIe pe
meHItIH lIO 3TOMY BOnpOCY.

Bonpoc 4-11: Jro~eH ~R B TItInOBOM 3aXOHe B CBH3~ C 3T~M paccMaT
p~BaTbcH BOnpOC a npItIB~eqeHItIR CY~OB?

68. Pa60qM rpynna nO~TBe.p~ua np~HToe eto pemeHRe B OTHOmeHItIR aorrpo ca 2-16
(CM. lIyaXT 39 BDIme). COI'~aCHO 3TOMY pemeHHro B TRIIOBOM saXOHe ~o~o co~epxaTb

CH no~oxeHRe, COOTBeTCTByto~ee nyaxTY 3 CTaTbR 26 Ap6RTpa%HOrO per~aMeHTa

IOHCHTP.A.JI. ITp~~ 0 cOBMecTRMocTR, ~s~oxeHHDlli B 3TOH cTaTbe,oy~eT npRMeHHTbcH
B OTHomeHRR ~CIIO~b30BaHRH CY~OB ~H npRHHTRHnpOM~YTOq~ Mep ~o ~ B xo~e ap
ORTpaEHOI'O pa36KpaTe~bcTBa.

69. PaOOqM rpynna npR~a x COr~ameHItIIO 0 TOM, qTO nOMHMO TaxOI'O IIo~oxeHRH 0'

COBMeCTRMOCTR, B TRIIOBOM saXOHe He ~O~O 'Co.~eP'JtaTbCH RaRRX-~ROO HOpM, Racaro
~RXCH yqaCTItIH CY~OB B np~HTRR KaRKX-~ROO npOMexYTOq~ OOeCneqRTe~bHé~ Mep.
<{TO RacaeTCH npOMeXYTOq~ Mep, ROTopNe MoxeT np~HRMaTb TO~:&XO cy~ (HaIIPRMep,
H8JIOXeHRe apecra Ha aRT~aN UItI Mep:&I, SaTpaI'~Baro~ItIe TpeT!>ItI CTOPOH&) 6DIJIO B:&IP~e

HO MHeHRe 0 TOM, qTO OHRHBJlHIOTCH COCTaBHOH qaCTb10 Oo~eI'O npOIJ;eccy8JIbHOI'O npa
Ba, npRMeHHeMoro CY~OM.. <{TO xacaeTCH npOMexYTOq~ Mep, ROTOp&e MoxeT npItIHHTb
apoRTpl3.liCB::ëlli cy~ (cpaBHItI lIyaXT 66 BDIIlIe), '1'0 onpe~e~eHRe TOI'O, MOI'YT ~R oc~ecT""

B~HT:&CH Ta~e MePDI, c~e~yeT OCTaBRT:& Ha pa3pemeHItIe HaIJ;ROH8JIbHOrO npOIJ;eCCY8JIb
Horo npaBa. ~O aNCXà3aHO npe~oxeHRe 0 TOM, qTOO&CTOPOH&, ROTOp:&Ie XOTHT npa
MeHeHM 06eCIIeqItITeJIl:.~Mep, MOI'~· ONT:& ~CIIO~HeHH&IMItI B npRHY~RTe~bHOM nop~

Re, OOP~8JIRC:& HeIIocpe~CTBeHHO B cy~. ~O TaXEe OTMeqeHO, qTO npaBOBoe 00
OCHOBaHRe ~ noc~e~CTBR~ npOM~YTOqHOH Mep:&I, npe~np~HTOH apO~Tp~ CY~OM,

CBH~~ C BOnpOCaMItI, XOTOp:&Ie OY~YT Ooc~eH& nos~Hee, Ta~MR Rax OOX8JIOBaHRe
apO~Tp~ pemeHRH R ~eHCTBRe (npOMeXYTOqHOro) apOItITpa%HOrO pemeHRH.

Bonpo C 4-12: Jro~ ~R B TRIIOBOM aaxoae paCCMaTpItIBaT:&CH BOnpO
~I, Racaro~~ecH npe~CTaBRTeJl:&CTBa ItI nOMO~~?

70. ~o ~ocT~rHYTo oo~ee cor~ameHRe 0 TOM, qTO CTOpOH& MorYT 0&'1':& npe~CTaB

JIeHDI UR ~M MoxeT OKa3&BaTbCH nOMO~b mopaHHéIMR ~MH ~RIJ;aMR'. BéIJIR BDIP~eH& pas
aqH&e MHeHRH OTROCRTe~bHO Toro, .l10~0 JlItI B THIIOBOM 3aXOHe CO.l1epxaT:&CH 00 3TOM
nOJlOXeHItIe. ITpeOO~a,J1aro~ee MaeHItIe COCTO~O B TOM, qTO He c~ecTByeT pe8JIbHOH He
OOXO.l1~OCTItI BDIP~aTb TaXOH npRH~, XOTOpDm npe.l1CTaB~HeTCH 06~enp~3HaHHDm. Co
l'~aCHO .l1pyrOH TOqXe speHRH, npe.l1CTaB~HeTCH lKe~aTe~:&HDm , qT06:éI B THnOBoM 3aROHe
6DIJI nO.l1TBepX.l1eH 3'1'0'1' npRHIJ;RII, ROTop:&rn BKJlIOqaeT npaBO CTOpOHéI 0&'1':& npe.l1CTaB~eH

HOH a,J1BORaTOM. ~a BbIP~eHa nO.Jl.n:eplKxa npe.n:~oxeHmo 0 BKJlIOqeHHR IIO~OXeH~.R: 0 TOM,
qTO ec~~ CTopOHa 3l:e~aeT 0&'1':& npe.l1CTaB~eHHoH a.l1BORaTOM, '1'0 OHa .l10Jl3l:Ha 3aC5~aro

BpeMeHHO ~3Be~aTb 00 3TOM .n:PYI'yto CTOPOHY.
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7. HeJ'ŒRa CTOpOHl'>I

BoIIpO c 4-13: ECJIli O.D;Ha li3 CTOpOH He IIpliMéT yqacTliFI, TO 6y.n;eT JIli
IIpe.D;CTaBJIeHO apÔliTp~HOMY CY.D;Y IIpaBO IIpO.D;OJIJ!taTb pa3ÔlipaTeJIbCT
130 li ~OCliTb OÔ~3aTeJIbHOe pemeHlie .D;~e ôe3 cIIeqliaJIhHOrO pa3pe
meHli~ CTOpOH, BR.lIIOq~ CCbIJIKY Ha apÔliTp8JKH&Ie perJIaMeHT!>I, ROTop!>Ie
pa3pema.roT apâliTp~HOMY CY.D;'!J TaR IIocTynan? ECJIR IIoTpeâyeTc~

TaRoe clIeqRa.n:I.HOe pa3pemeHRe, TO .D;o.ueH JIli TmI0130ti 3aROH He.D;13Y
CMDIc.neHHO IIl:l:Ttt3HaT:& ero RaR .D;eticT13RTeJII.HOe IIpR YCJI013RR c06JIIO.D;e
HR.R: .rno6D1X orpaRH"l:eHd t II];le.ItYCMaTPR13aeMDlX 13 BOIIpOce 4-14?

71. EDIJIO .D;OCTRrHYTo oôm;ee COrJIaCRe 13 OTHOmeHRR Toro, qTO 13 rrpRHqRlIe apCittTpax
Hl'>m CY.D; .D;o.ueH liMeTI. rrpaBO rrpO.D;o.uaTI. pa3âRpaTeJII.CTBO, .D;~e eCJIH O.D;Ha li3 CTO
pOH He IIepe.IJ;aeT caoe 38..llDJIeHRe lil:JIliI He ~EliTC~ Ha 3aCe.D;aRRe. O.D;HaRO Ô!>IJIJlf B:DIPa
xeH!>I pa3JIRqHl'>Ie TOqKH apeaaa OTHOCRTeJII.HO Toro, .D;o.ueH JIR THIIOBOti saROH CO.D;ep
3:aTI. IIOJIOXeHRe 13 3TOM OTHOmeHlil:R, ROTopoe 6DI YCTaR013TiLlIO YCJI013li~ TaRoro rrpO.D;OJI
XeHR.R: pa36RpaTemCT13a. COrJIaCHO O.D;HOti R3 TOqeK 3peHR~, CJIe.ItyeT rrpe.ItIIPRH~Th

IIOII~K.T apOPMYJIRP013aTI. YCJI013R.R: TaRoro rrpO.Ito.ueHR~ pa36RpaTeJII.CTBa. MKHHMaJII.
H!>Ie Tpeôo BaRR.R: .D;JI~ rrpO.ItOJOlteHR.R: pa36.RpaTeJII. CTBa H l3DIHéCeHH~ ap6HTpaxa:oro peme
HR~ 13 CJIyqae TaRoro Herrpe.IJ;CTaBJIeHR.R: 3~BJIeHWi liJIR He.R:BKH COCTO~JIR 6DI 13 TOM,.,
qTO CTopOHe .n;OJIJ!tHO 6bIJIO âDITI. sa6JIarOEpeM6HHo HarrpaEJIeHO cooT13eTcTByrom;ee H313e
m;eHRe (130SMOJ!tHO, TaREe Tpe6yrom;ee R3JIOXeHRR IIPaEO~ IIOCJIe.n;CTBd Henpe.D;CTaBJIe
HH~ 3~13JIeHHR HJIR He~BKH CTOPOH!>I) li qTO 3Ta CTopOHa He ~13RHYJIa .IJ;OCTaTOqHO
BeCKHe OIIpa13~Ba.rom;Re rrpRqliH!>I. COrJIaCHO ~pyroti TOqRe 3peHR.R: He IIpe.D;CTaEJI~eTC.R:

~eJIeC006pa3HMM C rrpaRTR1.l:eCKoti TOqKH 3peHR~ perYJIRpOBaTI. 3TOT 130upOC 13 THII0130M
3aKORa, 1I0CKOJII.KY TaRoe perYJIRpOBaHRe MoxeT He ORa3aTI.C.R: 6e3yc.nOBHO rrplieMJIeMIlIM
13 HeROTOpD1X crpaaax C yqeToM RX' 06m;eti II03R~ 13 OTHomeHRR pemeRd' ex parte.
O.n;HaKO eCJIR 6y.n;eT IIpR3HaHO Heo6xo.D;~ 13KJImqRTh IIOJIOxeHRe no 3TOMl BOrrpOCY, TO
O.JJ;Ha TOQKa SpeHH.R: 3aKJImqaJIac:& 13 TOM, qTo6DI 13 HeM rrpe.D;YCMaTpHBaJIOCh, qTO CY.D;
ôy.n;eT IIpKHRMaTh pemeHRe 0 TOM, .R:BJI.R:eTC.R: JIR .n;OIIYCTHMIlIMpa36RpaTeJIhCT130 ap6liTp~

Hl'>IM CYltOM ex parte, 13 3aBRCRMOCTH 0 T 06 CTO.R:TeJII. CTE 13 Ra3:,ItOM ROHKPeTHOM cJIyqae;
.D;pyraa: TOqKa 3peHR~ aaxmoxaaacs 13 BJ)rp~eHRIi cnaceaaâ 13 OTHomeHliR OTCpOqeR H
OCJIOJ!tHeHRt'1, ROTopDIe MorYT ~EliTI.C.R: pe3YJII.TaTOM TaKKX: cYlte6Hl'>IX .D;eticTBRt'1. Paôo
qa.sr rpynna pemRJIa rrpe.n;IIpRH.R:TI> nOnDITRY cpOPMYJIRp013aTI. YCJIO13R.R:, ROTopDIe ltOJIJ!tHM
ÔbIT:& COC5JIIO.IteHbI .ItJI.R: Toro, q'l'o6bI n03BOJIRTI. OC~eCT13JIeHRe pa3ÔçaTeJI:&CTBa ex parte,
li' npOCHTI. CeKPeTapliaT IIO.ItrOTOBHTI. rrpoeK'l' IIOJIOXeRd C yqeToM rrpe.ItJIoxeHd, C.D;e- tt
JIaHHiiIX 13 XO.Ite oC5CY'!UteHWi. ECJIR TaK~ IIOII!>ITKa OKa3:eTC.R: ôe3ycnemHoti, TO 130rrpQC
6Y.D;eT pemaTI>C~ 13 COOTBeTCT13RR C rrpo~eccYaJII.Hl'>IM rrpaBOM R~.ItorO rOCY.D;apCTBa.

8. JJ:pyrlie BOrrpOCbI, CB~3aHmIe C apâRTpaxa:oti rrpo~e.D;y;poti

72. Paëoxaa rpyrrna rrpRlIIJIa K COrJIameHmo 0 TOM, qTO 13 .D;OIIOJIHeHlie K rrpo~e.D;ypHl'>IM

IIJilOâJIeMaM, li3JIOXeHH!>IM 13 130IIpOCax C 4-1 no 4-14, cym;ecT13yeT p.R:.It .D;pyrme sonpo co a
ap6liTpax:s:oro pa36RpaTeJII.CTBa, ROTopDIe, B03MOJ!tH0, MorYT ÔDIT:& OTp~eH!>I 13 Tlino
BOM 3aKOHe. lttt~ paccxoepeaaa Ô!>IJIli rrpe.D;JIoxeH!>I CJIe.D;yrom;Re 130rrpOc!>I: MliHHMaJI:&Hoe
cO.D;epXaHRe liCR013oro 3~BJIeHR.R: R 1303p~eHH.R: 1I0 liCKY (cpaBHR,CTaTI.lil: 18 H 19 Ap
âliTpax:s:oro pSrJIaMeHTa IDHC~AIT); .R:3!>IK, KOTOpDIti CJIe.ItyeT lil:CIIOJII.3013aTI. rrpli ap
C5RTpax:s:OM pa.3ôRpaTSJII> CTBe (C'l'aTI..R: 1 7 Ap6RTp~Horo perJIaMSHTa IOHCI1TPAJI); Y13e
.D;OMJIeHRe 00 apoRTp~e (cpa13HH, CTaTb.R: 3 ApoRTpax:s:oro perJIaMSHTa IOHCI1TPAJI) H
ero 13JIH~He Ha CpOR RCROEOJiî: .lla13HOCTR; MI rrpe xpaaeaxe apôliTpax:s:oro pa36RpaTeJII.
CTBa (cpaaaa, CTaT:&~ 34 Ap6.MITpax:s:oro perJIaMeHTa IORCVITPAJI). Paôoqa.sr rpyrrna
rrpoCliJIa CeRPeTapRaT IIO.llrOT013RT:& .D;JIJ1: es paccMoTpeHR~ rrpoeKT IIOJIOXeHRt'1 IIO 3TliM
130rrpO CaM, cO.D;epXam;Ü IIpR Heoô:X:O,I.\RMO CTH cooT13eTcTByroll{Re IIO~CHeHR~.
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v. ApÔRTp~Hoe pemeHRe

Boupoc 5-1: EO~H&I ~R 13 TRn0130M saKOHe paCCMaTpR13aT~C~ pas~R~

BDIe 1303MOltH&Ie 13R.Jr&I pemeHd (HaupHMep, oKo~aTe~:&Hoe, upoMexcy
TO~Hoe, upe.llBapRTe~:&HQe, 'iaCTRl.Œoe)?

73. S>IJIR BbI:P~eBDI pas~~H&Ie TO'iIœ speHR~ OTHOCRTe~:&HO 'l'oro, .ll0~ ~R 13 THnO
130M saKOHe paccMaTpRBaT~C~paS~R'iH&Ie'BoSMOltH&Ie 13R.Jr&I pemeHd (HaupHMep, OKo~a

Te~:&Hoe, llpOMexcYTO~Hoe, llpe.llBapRTe~:&Hoe, 'iaCT~Hoe). Cor~acHo O.lIHOR KS TO'ieK
3peHR~, He llpe.llCTaB~~eTC~ IJ;e~eCOOôpasH&IM, 'iTOÔbI 13 TRn0130M saxoae paCCMaTpR13a
~C:ti B:&IllIeYKaSaHH&Ie 13R.Jr&I pemeHd, xo ropsre 'ieTKO He oupe.lIe~eBDI. Cor~aCHO .lIpyrOR
TO'iKK speH~, He llpe.lICTaB~~eTC~ nO~eSHbIM upOCTO nepe~Rè~RT~ HX KaK 130SMOltH&IS
13R.Jr&I pemeHd, KOTopDIe MOlteT llpRH~T:& apCSRTp~m cY.lI;' HeoC5:l~O.lIHMO .lIOnO~HRTe~:&

gO ,1TO'iHRT:& upaBoBbIe YC~OB~ li nOC~e.lICTBR~ pas~R~HNX 13H.lIOB pemeHd, B~'i~

130SMOXtHble Cpe.llCTBa OC5ltaJIOBaH~ K upRBe.lIeH~ 13 RcnO~HeHRe. OCHOBHOR aorrppc ,
KOTOpom HeoC5:x:o,ll;HMO YToqiiRTB, COCTORT 13 TOM, 'iTO BbIHeceHRe llpOMelt,1TO~Horo peme
HR~ He llpeç~aeT MaH.llaTa apC5RTpaxœoro cY.lIa,. nOCKOJI:&1(,1 CY1lteCTByiOT HaIJ;ROHaJIBH&Ie
llpaBOBbIe CRCTeMbI, cor~aCHO KOTOpbIM BbIHeceHRe pemeH~ MOlteT llpRBeCTR K TaKgMY
peSYJI:&TaTY. PaC5o~~ rPYIIna nOCTaHOBRJIa upO.lIO~T:& paCCMOTpeHRe 3Toro 13oupoca
Ha OCHOBe upoeKTa nOJIoxceHd, KOTopDIe ÔY.lI,1T nO.lIrOTOBJIeH&I CeçeTapRaToM.

2: ~eceHRe pemeHR~

Boupoc5-2: Eo~eH JIR 13 THnOBOM 3aKOHe perym!p013aT~c~ 130upOC
0C5 YCTaHOBJIeHRR CpOKa ~meceHR~ pemeHR~?

74. E'émo .lIOCTRrH,1TO oCSlI(ee cor-nacas OTHOCRTeJI:&HO Toro, 'i'TO CTOpOH&I MorYT YCTa
HaB~RBaT:& CpOKK .ll~~ BbIHeC6H~ pemeHR~, eCJIR OHR Toro nOlteJIaIDT. O,ll;HaKO Ô~O

peaeao , 'iTO THnOBOR saKOH He .lIO~eH HR YCTaHaBml:BaT~ TaKKe CPOKK, HR paCCMaT
pRBaT:& npaBOBbIe nOCJIe.lICTBR~ RCTe'ieHR~ cpOKa, YCTaHQBJIeHHOrO CTOpOHaMR, nOCKOJI:&
1(,1 rrpa MeQ,1HapO.lIHOM ToprOBOM apôRTpaze 13 pa3~~~ c~yqa..R:X OÔCTO~Te~:&CTBa MO
rYT ÔDIT:& 13eCBMa pa3~R'imIMR •

75. B 3TOR CB~3R PaCSo'i~ rpynna paccMoTpe~a 130npOC 0 TOM, C~e.lIyeT JIR 13 THnO
BOM saKOHe perYJIRpOBaT:& 130npOC 0 HeOÔOCHOBaHHOR 3a.JIepXKe ap6RTpOM npoBe.lIeH~

paSCSRpaTe~:&CTBa. ~O npe.lI~OlteHO, 'iTO 1303MOXH&IM npaBO~ CJIe.lICTBReM TaKoro
HenpaB~BHoro Be.lIeHR~ .lIe~a Mor~R 6DI 6DIT:& ~R60 OTBO.lI, JIRÔO SaMaHa COOT13eTCTByiO
lI(ero ap6RTpa. PaÔO'iaJ:t rPYIIna pemR~a, 'iTO OHa MOlteT paCCMOTpeTB 3'1'0'1' BOupOC
Ha ôo~ee nOS.lIHeM 3Tane.

Boupoc 5-3: EOJDB:Hl>I JIR 13 TRnOBOM saKOHe cO.lIepltaTBC~ KaKKe-~RC5o

HMIIepaTRBH&Ie nO~OJKeHR~, OTHOC~Rec~ K npoIJ;eccy BbIHeceHR~pe

meHR~ npR paSCSRpaTe~:&cTBe C yqacTReM CSo~ee O.lIHOrO apCSRTpa?
HaupRMep, .lIO~HO ~R 13 TRnOBOM saKOHe cO.lIepltaT:&c~ TpeCSOBaHRe,
'iTOCSDI pemeHRe npRHRMaJIOC~ ôo~:&mRHCTBOM apôRTpoB npR YC~OBRR,

'iTO ace apC5RTpbI RMe~R BOSMO)lŒOCT~ yqacTBoBaT:& 13 06cY'K.lIeHRR,
npRBe.lImeM K npRH~THro TaKoro peme~?



A.jCN.9!216
Russian
Page 22

76. TIo MHeHRro Pa60qeR rpyn~ 13 TMn0130M 3aROHe ~O~HbI cO~ep%aTbCR ~MnepaTHBHble

nO~O%eHHR, OTHOC~MeCR R upo~eccy BMHeCeHHR pemeHHR upH pa36HpaTe~DcTBe c yqa
CTIiIM 60~ee O~HO ap6HTpa. B 3TOR CBR3M 6:&wo penreno , qTO Heo6xo~MMO ElKlIIOqHTl:>
D:O~O%eHHe 0 TOM, qTO IIpH pa36HpaTe~DCTBe C HeqeTHbIM qHC~OM ap6HTpOB pemeHHe
rrpHHIiIMaeTC~ 60~DmKHCTBOM ap6HTpOB rrpH YC~OBHH, qTO BCe ap6HTp& npHHHM~H yqa
CTHe 13 06c~eHHH, npHBe~meM R rrpHHRTRro TaRoro pemeRH~.

77. awo OTMeqeHO, qTO co.aepzaaae D:O~OIteHHH 0 rrpenecce rrpHH.R:TH~ pemeHHH 6y~eT

C13H3aHO C qHCJIOM ap6HTpo13, cocTa13~mo~HX ap6HTpl3JlŒDIH Cy~,H ô:cmo YKa3aHo, qTO
Pa60qM rpyrma rrpHmJIa R BDIBO~Y, qTO TmI0130R 3aKOH He ~oneH CO~epItaT:b RaKHX
~60 HMnepaTHBHbIX IlO~OIl:eHd, YCTaHaB~HBaIO~Rx qHC~O apôHTpoB (130rrpOC 3-7,
EDIIlIe IlYHRT 46). EWIo OTMeqeHO, qTO c~ecTByeT rrpaRTHKa pa3ôHpaTe~:bCTB, rrpo-.
BO~li1M:&IX qeTHbIM qHCJIOM apÔMtTpOB ,H qTO B. ROMMepqeCkOR rrpaRTHRe HeRoTop:&IX c-rpaa
mHpoK0 rrpaKTHRyeTcR Ha3HaqeHHe apôHTpaxaoro cy~a, 13 COCTa13 ROToporo BXO~HT IlO
O~HOMY apôHTPY, Ha3HaqeHHoMY ~OR CTOPOHOR, rrpH 3TOM 13 c~yqae,ec~H oôa ap
ÔHTpa He npHXO~~TR cor~acRro, pe~eHHe IIpHHIiIMaeTC~ cynepapôHTpOM. EWIo peme
HO, QTO II9~oIte~ TmIOBOrO saKoHa, RacaIO~ec~ rrpHH~TH~ pemeHHH, He ~OJI3:HbI

HCKJIIOqaT:b 3TY npaKTHRy.

BOrrpoc 5-4: .l!OJDlŒOJIH 13 THnOBOM 3aKOHe cO~epItaT:bCR. TpeÔ013aHHe,
qTo6~ ap6HTpaxaoe pemeHKe, ROTopoe ~OJDlŒO Mt3~araT~c~ 13 IlHC:b
MeRRoR <popMe, ô:cmo IlO~IIHCaHO BCeMH ap6HTpaMH, bH MOIteT 6&T:b
~OD:~eHO RaKoe-HH6Y~D HCKlIIOqeHHe, HaIIpIiIMep, OH ~oneH Tpe6o
13aTb, qTOÔ~ no K-paRHeR Mepe 60~:bmHRCTBO apÔHTpOB IlO~IIHC~O pe
meRHe H qTOÔ& <paRT OTCYTCT13H~ D:O~nHCH ap6HTpa H npKqHHa ee
OTCYTCTBHR YRa3~aJIHC:b 13 pemeHHH (EDme IIO~ImCeR .l!PyI"HX ap
ÔHTp(13)?

Bonpoc 5-5: .l!OJDlŒO ~H 13 THII0130M 3aKOHe cO~epIl:aT:bCR TpeÔ013aHHe,
qT06& 13 CaMOM pemeHHH 6:&WH YKa3aH& ~aTa H MeCTO BMHeCeHHR peme
HK~?

Bonpoc 5-6: .lIOJDlŒO ~H S THII0130M saKOHe cO~epIl:aT:bC~ Tpeôo13aHHe, tt
qTOÔ~ 13 ap6HTp~HOM pemeHHH yxa3~13~HC:b MOTHBDI, Ha ROTOpDIX OHO
o CHO BDI13aeT CR, eC~H TO~DRO CTOpOHbI He ~or0130pbHC:b 0 TOM, q,!,o
MOTH~ He ~O~ YRa3&13aT:bCR?

78. rro oé~eMY MHeHRro 13 ~HTepecax RCHOCTH 13 THIl0130M saROHe ~OJDlŒO cO~epItaT:bC~

TpeÔ013aHHe, qT06& pemeHHe H3~ar~OCb 13 IlHcbMeHHoR <popMe. qTO RacaeTC~ Ilo~nH- .
CaHHR pemeHMR ap6MTpaMH, '1'0 13 THn0130M saKOHe ~OJDlŒO cO~epItaTDC~ IIO~OIteHHe, npe
~ycMaTpH13aIOm;ee ero IIO~IIHCaHHe 13CeMH apéHTpaMK.. O~aKo 13 HeM TaKllte ~OJI3:HbI CO
~epItaTbC~ IIO~OIteHHR, KaCaIO~Hec~ Tex c~yqae13, Ror~a, 13 13H~e HCKlIIOqeHHR, peme
HHe He 6:&mo IIO~IIHCaHO 13CeMH ap6HTpaMH (HaIIpKMeP, Ror~a O~HH apéHTp He Mor ~H
He xOTe~ ero nO~nH~aTb). 50~:bmHHCT130 CKnOH~OC:b R TOMY, qTO 13 TaKHX c~yqa.sx

ôy~eT ~OCTaTOqHbIM, eC~H pemeHHe IIO~IIHC&13aeTC~ 60~DmKHCT130M apÔHTp013 H eC~H

YKa3&13aeTC~ <paKT OTCYTCT13HR IIO~ImCJi[ apÔHTpa ~ rrpH'tlHHa ee OTCYTCTB~. TaKoe
pemeHHe c~ecT13yeT 13 HeCRO~:bKHX Ha~HOHan:bHéIX saRoHax, H OHO HaxO~HTCR 13
COOT13eTCT13HH C IlYHKTOM 4 CTaT:&K 32 Ap6HTp~oro per~aMeHTa IDHCMTPAn. B CB.R:3H
C 3THM 130npOCOM 6:&mo OTMeqeHO, qTO apôHTp, ROTop:&m He MOIteT Ilo~IIHcaT:& pemeHHe,
MOiKeT ynO~HOMOqHTb ~pyroe JIH~O (HaI+PHMep, rrpe~ce~aTe~R ap6HTp~oro cy~a) D:O~
IIHCaT:b pemeHKE? 0'1' ero ~:MeHH.
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79. CymecTBoBano oo~ee MHeHRe, qTO B TRnOBOM 3aKOHe ~O~HO co~ep~aTbcR Tpe
OOBaHRe 0 TOM, qTOObI B CaMOM pemeHD ObIJIR YKa3aHDI ~aTbI R MeCTO BbIHeCeHRR pe
meHRR. OTMeqanOCb, q'TO YKaSaHRe MeCTa BDIHeCeHRR pemeHHR MO~eT MMeTb 3HaqeHlie
IIpR IIpRBe~eHRR erG B RcnO~HeHMe BCOOTBeTCTBMR C flhro-nopKCKOM KOHBeH~ReM

1958 roia (HaIIpRMep, CTaTb.lt V, re - pemeHRe, OTMeHeHHoe KOMIIeTeHTHoM B~aCTbro
CTPaHDI, B KOTOpOM OHO ObIJIO BDIHeceHO). TeM He MeHee oOm,mRHCTBO CqRTanO, qTO
B c~yqae, eC~R B pemeHRR He YRaSDIBaeTCJl ~aTa M MeCTO BDIHeceHRR pemeHRJl, TR
nOBOM saROH He ~OJŒeH no 3TOR IIp~RHe OO'bJiBJIRT:& 3'1'0 pemeHRe He~eHCTBRTe~bHDIM.

B 3TOR CBJlSR ObIJIO OTMeqeHO, qTO 3'1'0'1' BOIIpOC ~OJŒeH TaREe paCCMaTpRBaT:&CR B
CBRSR C OTMeHOK ~R aHHYJ!KPOBaHReM apORTp~ pemeHRH (BOIIpOCDI 6-6 M CJIe
œ~Re). S&IJIo BDICKa3aHO npe~~o~eHRe 0 TOM, qTO MO~O 6DIJIO 6bI paccMoTpêT'i; BO
IIpoc 0 pa3pa60'l'Ke HOPMDI, B COOTBeTCTBRR C KOTOpOH pemeHRe ~o~o CqRTaTbCR
BDIHeCeHHDIM B ~eH:& M B MeCTe, KOTopDIe B HeM YKasaHDI, ~~e eC~R pemeHRe B ~e~RX

y~o6C'l'Ba Mor~o ODIT:& nO~nRCaHO apOR.'l'paMR B pasH:&JX MecTax R B paaao e BpeMJl.

80. CymeC'l'BOBaJIa. mlq:loKaR nOuepzKa MB:eHH.R: 0 TOM, qTO B THnOBOM saxoae ~O~O

co~epZa'l':&CR TpeOOBaHRe 0 TOM, qTOODI B apORTpazHOM pemeHD YKa3DIBanRC:& MOTRBM,
Ha KOTOP&X OHO OCHOBDIEa.eTCR. Taxoe Tpe6oBa.HRe cymecTByeT BO MHOrRX HaUROHaJI:&
m.:cx: ap6RTpazm.IX 3aKOHB.X:; OHO 'l'aIate OKaSDIBMO ODI OJlarOTBOpHoe BJIRRHRe Ha peme
HRR, BDIHOCRMDIe apORTpaMR. O~aKO cor~aCHO ~pyrOH TOqKe SpeHH.R: O'l'CYTCTBRe Tpe
OOBa.HHJl 00 YKa3a.HD MOTKBOB TaIate MMe~o 6bI IIpeMMymeCTBa; pemeHKJl MO~O 6DIJIO
6DI IIpHHMMaT:& ODICTpee, RX ObIJIO ODI 'l'PY~Hee ocnapHBaT:& K 3'1'0 COOTBeTCTBOBano
ODI HeKOTOpDIM THnaM apORTpa:ata (HaIIpHMep, ap6K'l'pa:at no KaqeCTBY). B xo.ae 06cyz..u;e
HRJl ODIJIO BDICKa3a.HO IIpeuozeHRe 0 TOM, qTO IIpRe~eMDIM.pemeHKeM xor-ao 6DIT:& Tpe
60BaHHe 0 TOM, qTo6DI MOTHE YKa3DIBMKC:&, HO qTOOblIIpR 3TOM CTOpOHDI MMeJIR IIpaBO
OTKasaT:&CR OT3Toro Tpe6oBa.HRJl. TaKoR OTKaS Mor ObI ObIT:& .R:CHO BDIPa:ateHHDIM ~8.:llte

Ha OCHOBe 06DIqaR, Kor~a apoKTpazHoe pa36RpaTe~:&cTBo IIpoBO~UOCb B COOTBe'rCT
BD C HOpMaMR, He npeJIYCMaTpKB&o~m.m YKa3aHHe MOTRBOB. S&IJI0 OTMeqeHO, qTO
3'1'0 pemeHHe COOTBeTCT:ByeT'. npKTY 3 CTaT:&R 32 Ap6RTpazHoro perJlaMeHTa IQHCYITPAJI
K OHO no~yq~o ~OBO~:&HO mlq:lOKyro nouepzxy.

4.

BoIIpO C 5-7: lto~o JlH ap6KTpazHOMY cY~Y' rrpezo CTaB~.R:T:&CR IIpaBO
IIpRHRMaT:& pemeHKR OTHOCRTe~:&HO ~6blX 3aRB~eHRit 06 OT:ao~e ero
no Heno~cY~HOCTH, BKJIro~aR Te, KOTOPDIe OCHOBaHDI Ha OTCYTCTBKR
UK He~eHCTBKTe~:&HOCTH apOKTpazHoro cor~alIIeHKR?

BoIIpO C 5-8: ltOJŒHO ~K pemeHRe apORTp8.:lltHOrO cy~a no BOIIpOcY
00 OTBo~e erG no Heno~cY~HOCTR ODIT:& OKOHqaTe~:&HDIM K 06RsaTe~b

HDIM, MJlK OHO MozeT ODIT:& nepeCMOTpeHO CY~OM?

81. PaOoqaR rpynna oTMeTua, qTO ero IIpKHRTO pemeHKe 0 TOM, qTO B TKnOBOM 3a
KOHe ~OJŒeH ODIT:& IIpRHRT IIpKH~n HesàBKCMMOCTli M~K aBTOHOMKR apOMTp8.:lltHOH oro
BOpKK (BOIIpOC 2-12 BDIlIIe, nYEIKT 34). B COOTBeTCTBMK C 3TMM pemeHReM ~IJIO JIOCTKr
HYTO oo~ee MHeHKe 0 TOM, qTO TKnOBOM saKOH JIOJŒeH IIpeJIOCTaBJIRT:& ap6MTpa:atHOMY
CY'~ IIpaBO IIpKHHMaT:& pemeHKJl no ~ODIM SaRB~eHK.R:M 00 OTBOJIe erG no HeIIOJICY~HO

CTK, B~traR Te, xo-ropsre OCHOBaHDI Ha OTCYTCTBKK lil:JlK He~etl:cTBKTe~:&HOCTK 9.p6KT
p~Horo cor~ameHRR. TaKoe IIpaBO IIpe~Y'CMOTpeHO TaREe B npKTe 1 CTaT:&R 21 Ap
6KT?~HOrO perJIaMeHTa IQHCYITPAJI M B npRTe 3 CTaT:&K V )KeHeBcKoH KOHBeH~RK

1961 r-oaa , s,IJIO oTMetreHo, qTO MOXHO ObIJIO 6bI paccxo.rpe-es BOIIpOC 0 BOSMOZHOCTIJ!
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orpaHH~eHHR B OTHOmeHHH CTa~HH pa3ôHpaTe~bCTBa, Ha KOTOpbrH MorYT ~e~aTbCR

3aRB~eHHR OT OTBo~e ap6HTp~Horo cy~a cro HenO~CYÀHOCTH B COOTBeTCTBHH C rrYHK~

TOM 3 CTaTbH 21 Ap6HTp~Horo per~aMeHTa ~HCHTPA].

82. rra oô~eMY MHeHHro pemeHRe apôHTp~oro cy~a rro BOnpocy oô OTBo~e ero rro
Heno~cYÀHOCTR rrO~~e.1KHT rrepecMoTPY CYÀOM. B :JToil CBJ13H oTMe~MOC1>,'-{TO KaK 13
HDro-~oPKcKOti KOHBeH~HH 1958 rOÀa (UYHKT Ie CTaTbH V), TaKH 13 ~eHeBcKoil KOH
BeH~HH 1961 ro~a (rrYHKT 3 CTaT1>H V) npe~ycMaTpHBaeTcR B03MO.1KHOCTl> TaKoro rrepe
cxo-rpa CYÀOM. TeM He MeHee l3I>ICKa3DUlMXICb pa3JIH~HbIe TO'-{KH 3peim.a: OTHoCRTe~bHO

Toro, c~eÀyeT ~H B:KJIIO~aTb B THIIOBOH 3aKOH rrO~O.1KeHHe 0 TaKOM rrepeCMOTpe. Co
rJIaCHO O~HOR TO'-{Ke 3peHHR HeB03MO%HO apOPMY~HpOBaTb nO~O.1KeHHR, OXBaTbIBaro~He

ca~e pa3JIR'-{Héle OÔCTORTe~bCTBa, B KOTOpD~ ~o~eH oc~eCTB~.a:T1>CR TaKOR rrepe
CMOTp cy;o;aMR. rI03TOMY, rro HX M1ŒHHro, TRIIOBOR 3aKOH He ~o~eH CO~ep.1KaTb TaKHX
rrOJIO.1KeHnH. OÀHaKO cor~aCHO ÀPyroR TO~Ke 3peHHR TanOBOR 3aKOH Mor ÔM CO~ep.1KaTb

HeKOTopMe rrO~O.1KeHHR rro 3TOMY BOrrpOCY. TaK, Mor~o ÔM ÔbITb .1Ke~aTe~1>HéIM B:KJIIO,-{HTE
nOJIO.1KeHHe B oTHomeHHH CTa~HH, Ha KOTOpOR rrepe cxo rp CYÀOM Ào~eH' ÔbITE .ItOrrYCTHM,
B COOTBeTCTBKR co cTaTbeR 18 e;o;KHooôpa3Horo 3aKoHa, rrpH~O.1KeHHOrO K CTpacôypr.
CKOH KOHBeH~ 1966 r-o na , ~H C rr,7HKToM 3 CTaTEK VI ~eHeBcKo;t KOHBeHnHK·

. 1961 ro;o;a. B&IcKa3bIBMoCb TaEXe npe~~O.1KeHRe 0 B:KJIIO'-{eHKK rrO~O.1KeHKR, ROTopoe ~a

BMO ÔN cy;o;y npaBo ~mOCKTb pemeRRe 0 ~po;o;o~eHHA apÔHTpa.1KHOrO pa3ÔHpaTeJIbCT
Ba B Tex CJIyqa.a:x, xor-aa e,PÔHTpaXHbrH cy~ rrpKHRMaeT penreaze oô OTCYTCTBRK KOMIIe'"
TeH~~K 0 rrpeKP~eHRR apÔKTpa.1KHOrO pa3ÔHpaTe~bCTBa B Tex CJIyqa.a:x, KorÀa
apÔRTp~ cy;o; npKHKMaeT pemeHRe 0 TOM, '-{TO OH oô~~aeT KOMIIaTeH~ReR.

83. PaôoqaR rpyrrrra rrocTaHoB~a, qTO HeOÔXO~KMO npe~npHHRTb rrOIINTKY pa3paôo
TaTI. nOJIO.1KeHHR rro BOrrpOCY 0 rrepeCMOTpe pemeHnH CYÀOM C yqeToM oôc~eHHR,

npOB6;o;eHHoro no 3TOMY BOnpOCY, a TaIOXe BepHYTbCR K 3TOMY BOnpOCY Ha ôo~ee rr03;O;
HeR CT8Jl;HH.

5. rIpaBo. rrpHMeHKMOe rrpH pemeHHK crropa rro cySecTBY

Borrpoc 5-9: .IJ:o~eH JIK n:IIoBoR 3aKOH rrpH3HaBaTE oÔR3aTe~bHérM

~~R apÔHTpa.1KHOrO cYÀa cor~ameHHe CTOpOH 0 TOM, '-{TO apôHTpbI
BDIHOCRT pemeHWI ex aequo et bono? ECJIH OTBeT rrO~0.1KHTeJIEHérH,

TO ;O;O~Ha ~H ÔMTE rrpeÀrrpRHRTa rrOIThITKa onpe.Ite~HTb 'l'alGIe rrO~HOMO- •
'-{HR 13 THrrOBOM 3aKOHe (aanpzxep l "amiables composi teursll .ItO~.1KHbI

COÔJIIO.ItaTb TaKHe HMIIepaTR13HbIe HOpMDI rrpaaa , xo ropsre 13 COOT13eT
cTBYIOm:ei'i o-rpaae C'-{HTaroTCR KaK oôecne'-{H13aro~He ee Me?ItlIVHa"DO~Hérii

rrvô~Kq~ rropR;O;OK)?

84. rra oô~eMY MHeHHro THrroBoR 3aKOH .ItO~eH npH3HaBaTb oÔR3aTeJIbHéIM ~~R apoHT
paxœoro cy;o;a cor~ameHHe CTOpOH 0 TOM, '-{TO apÔHTpbI B:&mOCRT pemeHHR ex aequo et
~. Ebmo OTMe'-{eHO, '-{TO TepMKH "ex aequo et bono" H .ItPyrOR TepMKH "amiables
composi teursll qaCTO yrro TpeÔ~ReM&!e 13 3 TOR C13R3H (HarrpHMep, 13 rrYHKTe 2 CTaTEH 33
ApÔHTpa.1KHOrO per~aMeHTa ~HCHTPAJI), '-{eTKO He pa3rpaHHqeHéI, H zaor-na HM ÀaIQTCR
pa3JIKqHéle TO~KOBaHRR B pa3~K~~ npaBO~ cHcTeMax. Ebmo TaK.1Ke OTMeqeHO, '-{TO
paCCMOTpeHHe 3Toro Bonpoca He MO.1KeT ÔMTb rrO~HocTbro H30~HpoBaHO OT oôc~eHHR

13onpoca 5-10 (~I60p cTOpOHaMH rrpa13a, nO;O;~è.1Ka~ero rrpHMeHeHHro IIpH pemeHHH cnopa
rro c~ecTBY).
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85. IT03TOMY rpynna cornac~acD, npaB~a B npe~Bap~TenhHoM nop~~Ke,cne~OBaTD

no~o~y, npHH~TOMY B nYHKTe 2 C'1'aTDH 33 ApOH'1'p~Horo pernaMeHTa roHCHTPAn c
~BYMJ'! Mo~HtPHKa~.i1MH. O~Ha H3 Hn COCTOH'1' B :ïl:CnOnD30BaHm1: JUIIlID TepMHHa "ex
aequo et bono", XOT~ BbICKa3:&IBaJIHCD TaK'lKe MHeHH~ 0 coxpaaeaza czo s '.'as aJIIiables
composi teurs". lI'pyrM Mo~HlllHK~.fI co C'1'o~na B TOM, '.{TOO:&I He COXPaH.fITD .cIO cne~
HIOIO tl:aCT1> IlYHKTa,. KOTOp8.Jl rJlaCHT "ecn~ 3aKOH, apo~Tpa.1tHblii rrpcrrecc ; ~onYCKa

eT Taxoe apÔHTpa.iIœOe pa36çaTenhCTBO". Elimo COtl:TeHO, tl:TO raxoe TpeÔOBaHHe,
XOT.fI 1'1 KMeIO~ee 3Hatl:eHHe B apOHTpazH@X pernaMeHTax, He IlO~O~HT ~.fI THnOBoro
3aXOHa, XOTOp!>rii CaM B 60n1>mIttHCTBe cnyqaeB oy~eT 3aXOHOM, onpe~eJImo~n BOnpOC
o .l40nYCTHMOCTH.

86. :!?aootl:a.fI rpynna coraaozzacs C TeM, tl:TO tl:pe3BDNa.HHO CnO.iKHO IlpaXTKtl:eCKH
orrpe~eJIKTD MaH.I4aT apôHTpoB, ynOJIHOMOqeHH!>lX BDIHO CHT1> pemeHHe ex aequo et bono
(~H as aJIIiables compositeurs) 1'1 ero npe~eJIbI. TeM He MeHee BBH~y .iKeJIaTeJIDHOCTH
BHeCeHH.fI .fICHOCTH OHa He 3axoTeJla HCKJIIOliaTT:. B03MO.iKHOCT:&- nOmITKH paapaÔOTaTT:.
COOTBeTCTByro~ee IlOJIO.iKeHHe Ha C50JIee Il03~HeR C'l'~m1:. B 3TOM OTHOmeHIttK 6:&In0
BHeceHO rrpe~JIoxeHItte, COrJIaCHO XOTOPOMY 'l'lInO BOR 3aXOH ~OJlXeH .'1:CHO YCTaHaBnIttBaT1>,
liTO apÔIttTpliI, ~~e BDIHOC.fI pellfeHKe "ex aequo et bono", ~O.lŒHl)I B B03MOXHO HaIttÔOJI1>
meR CTeneHItt oÔeCnetl:KTl> B03MOXHOCTD npKBe~eHK~ pemeHItt.fI B HCnOJIHeHKe B l'ocy~ap

CTBax, C KOTO~ cnop B 3HaqIttTeJI1>HOR CTeIleHItt CB.fI3aH.

Bonpo C 5-10: lI'oJŒe:s: JIK 'l'lInO BOR 3aXOH npItt3HaBaTh OÔ.fI3aTenDHbIM
~JI.fI apÔIttTp8.3œOrO cy..Ita cor-aanreaae CTOpOH 0 TOM, tl:TO onpe~eJIeH

ace rrpaso IlOUexIttT npIttMeHeHIttIO npItt pemeHIttK cnopa IlO c~eCTBY'?

87. ITo oô~eMY MHeHIttIO TlInOBOR 3aXOH ~OJŒeH npK3HaBaTD OÔ.fI3aTeJI1>HbIM ~JI.fI apÔIttT
paaacro cy~a cor-naaeaae CTOpOH 0 TOM., tl:TO onpe~eJIeHHOe rrpaao npKMeHKMO rrpz pe
meHHK CIlopaIlO c~eCTBY. ~a B:&ICKà3aHa TaK'lKe Ilo~~epxxa rrpe~JIO.iKeHItt.fI (K3JIO.iKeH
Horo B II;{HxTe 91 ~oKna~a) 0 TOM, tl:TO CTOPOHaM MO.iKeT Ô:&ITl> IIpe~OCTaBJIeHa B03MO.iK
HOCTD He TOJI1>XO onpe~eJI.fITD XOHKPeTHOe HaqIttOHaJI1>HOe 3aXOHO~aTeJIDCTBO, HO TaK'lKe
B:&IÔçaTD Me~YHapO~Hyro KOHB.eHqIttIO ~K e~IttHOOÔpa3Elllii 3aXOH, ~a.iKe eCJIK OHK eure
He BCTyn~Itt B c~y, ~K.iKe He BC'l'ynIttJIK B C~JIY B l'IX cTpaHax.

Bonpoc 5-11: ITpH OTCYTCTBIttK cOrnameHItt.fI, npe~ycMoTpeHHorO B
Bonpoce 5-10, ~OJŒeH nK apÔIttTpa.iKmm cy~ npHMeH.fIT1> npaBo, KOTO
poe OH CqIttTaeT IlO.ItXO~JDItIttM (xax, HanpHMep, cornaCHO CTaTDe 1496
~aHnY3cxoro HOBoro rpa.iK~aHCKOrO npoqeccyaJIDHOrO Ko~eKca) HJIK
npaBo, onpe~eJI.fIeMOe B COOTBeTCTBIttK C KOJIJlItt3HOHEllIMItt HopMaMH,
KOTopbIe OH Ctl:HTaeT npIttMeHHM:&IMItt(Kax, HaIIpne1', cornaCHO
CTaTDe 33(1) ApÔH'l'1'8.3œOrO pernaMeHTa roHCHTPAn)?

88. BbmH ssrcxaaaasr pa3JIKqEllle MHeHK.fI IlO BOnpO cy 0 TOM, xax apoHTpa.xœ;r,Jii CY~

~OJŒeH oIIpe~eJI.fIT1> npaBO, IIpIttMeHHMoe npH pemeHHH cnopa IlO c~eCTBY, eCJIH C'1'01'O
EllI He onpe~eJI~Itt Taxoe !!paBO. B COOTBeTC'l'B~H C O~HOR TOQXOR 31'eHK.fI 'l'HnOBOR
3aXOH ~OJŒeH cne~OBaTD Il1'aB~y, 3aKPeIIJIeHHOMY B IlYHxTe 1 CTa'l'DH 33 A1'ÔHT1'a.iK
aer-o pernaMeHTa IOHCHTPAn, B COOTBeTCTBHK C KOT01'bIM "apôItt'l'pa.iKElllii cy~ IIpHMeH.fIeT
npaBo, onpe~eneHHoe B COOTBeTCTBItt~ C KOJInItt3IttOHHllIMH HOpMaMH, KO'l'opbIe OH Ctl:H'l'ae'l'
npHMeHIttM&IMItt" •
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89. B COOTBeTCTBHH C ~PyroM TO~KOM 3peHHH ap6HTpsX~ cy~ ~o~eH Henocpe~CT

BeHHO onpe~e~H~o npHMeHHMoe MaTepH~:&Hoe npaBo, KOTopoe OH C~HTaeT nonxo~H~HM

(HarIpHMep, nOTOMY, qTO 3'1'0 npaBO TeCHeMmHM oopaSOM CBHSaHO C .Il;aHHOM c~e~KoM).

TaKoe onpe~e~eHl1:e .Il;O~HO KaCaToCH MaTepH~:&HOro npaBa .naHHOro rocy~apCTBa.

O.Il;HaKO onpe.Il;e~eHHyro nO.Il;.II;ep:JlŒY nO~~KJIâ H.II;eH, B COOTBeTCTBl1:H C KOTOpOM ap6HTpaM
paapemaeeca J31lIoH];laT:& ~aCTliI MaTepH~:&HOrO rrpaaa paS~HqmlX CTpaH H IIpHMeH.R:T:& HOp
MDI, CO.Il;ep~~HeC.R: B COOTBeTCTByro~HX Me~YHapO.Il;mlX KOHBeHUHRX, .II;~e ec~H OHHe~e

He BCTyImJIliI B CMy., amo J31lICRaSaHO npe.ItJIO'lteHl1:e .Il;aT:& apOHTpa'ltHOMY CYll.Y orrpe.ae-.
JIeHHOe aarrpaaneaae B onpe.Il;.eJIeHl1:liI npliIMeHl1:M:&lX rrpaao asrs; HOpM, Tpeoy.R:, ~TOO& OH
PYROBO.Il;CTBOB~CH HHTepeCaMH H nOXeJIaHHHMH CTOpOH H MX Ha~OH~:&HDIMliI SaKOHO.Il;a
Te~:&CTBaMliI.,

90. Paôo~aH rpyuna npocMa CeKpeTapHaT IIO.Il;rOTOBHT:& ~:&TepHaTHBHbIM npoeKT no
~o'lteHd, OTpa:atatouprx: :B:bImeynoMHHYTliIe MHeHliI.R:, li! IIOCTaHOBMa BHOB:& paccao rpe-rs
3TY IIpOCiJIeMY,Ha OCHOBe rrpoerœa 3TMX nOJIoxeHd.

Bogpoc 5-12: Hy,EH0 ~R TpeCioBaT:& 0'1' apÔliITpa'ltHOrO cYll.a :B:bmece
HR.R: pemeHKH B COOTBeTCTBRliI C YC~OBHHMH KOHTpaKTa li! npHH.R:TH.R:
BO BHHMaHl1:e oCi~aeB COOTBe'l'CTByro~eM OÔ~aCTl1: ToproB~H? ECJIliI
OTBeT nOJIO:JlU1TeJIDHbIM, '1'0 .Il;0JI'ltH0 JIl1: 3'1'0 Ta1Œe npliIMeH.R:T:&CH K
pemeHliIsœ ex a.equo et bano?

91. ITpliI paccMOTpeHRH 3Toro Bonpoca OTMeq~oc:&, qTO MorYT npliIMeHH'l':&CH paSJIlirn
Hae cooopa:ateHH.R: B. SaBliICHMOCTliI 0'1' Toro, COCiHPaeTCH JIliI apôliITpaxHbIM Clll. paspemaT:&
cnop B COO'l'BeTCTBliIK C saKOHOM MliI ex aequo et bcno , B OTHOmeHliIliI rrepaor'o BliI.II;a
apCiwrpaxa CiDIJIO J31lICKaSaHO oo~ee MEeHliIe 0 TOM, q'l'O apÔliI'l'pa:atmm CY.II; .Il;O~eH PYKO
BO.Il;C'l'BOBaT:&C.R: YCJIOBlilHMH KOHTpaKTa liI CO'OTBeTCTByro~liIMliI TOprO:B:bIMliI OO~aHMliI.

O.Il;HaXO CibUK J31lICKasamrpaSJIliItl:mIe MHeHl1:.R: OTHOCliITeJI:&HO Toro, .Il;O~O JIK 3'1'0 O&T:&
OTpa:ateHO B TliIIIOBOM saKOHe, K eCJIliI .Il;OJIXHO, '1'0 KaKliIM oôpaSOM. B OTHOmeHliIl1: npliI
H.R:'l'HH BO BHHMaHliIe YCJIOBd KOHTpaKTa, npeoCiJIa.n~o MHeHliIe O'l'HOCliITeJI:&HO 'l'oro,
qTO HliIKaxoro nOJIOXeHKH He CJIe.Il;yeT BKJIIOqaT:& B TliInOBOM saKOH, nOCKOJI:&XY 3'1'0 Tpe
OOBaHliIe caMo no ceCie OqeBliI.II;HO. KpOMe Toro, TaKoe nOJIOXeHKe MoxeT BBeCTliI B
SaOJIyz;u,eHliIe' KJIliI ORa3aTDC.R: OmliIÔO~HDIM, nOCKOJI:&KY JIroOoe nOJIO'lteHliIe KOHTpaKTa MoxeT
OKB.SaT:&C.R: He.Il;eMCTBliITeJI:&HDIM B COOTBeTCTBKli1 C npHMeH1.:tM:&IM MaTepH~J:.HDIM rrpaaox ,
O.Il;HaRO COrJIaCHO .Il;pyroMy MHeHliIro neJIeCOOOpaSHO 'l'peOOBaT:& 0'1' apÔliITpa:atHoro cYll.a, 4t
qTOÔ& OH upliIHliIM~ pemeHliI.R: B COOTBeTCTBli1M C nOJIOXeHH.R:MliI KOHTpaXTa (liIJIliI, no
Kp~He~ Mepe, PYKOBO.ItCTBOB~C.R: 3TliIMH YCJIOBliI.R:MH).

92. B OTHomeHRliI npRH.R:TKH BO BHHMaHne ropr-o asrx oCi~aeB Ô1>IJIO J31lICKaSaHO Oll.HO
MHeHKe 0 TOM, ~TO He CJIe.Il;yeT BKJIIOqaT:& KaKOe-JIliIOO IIOJIOXeHli1e B TliIIIOBOM saKOH,
nOCKOJIJ:.KY 3'1'0'1' BOupOC OTHOCHTCH K MaTepliI~J:.HOMY npaBY H 'l'aKOe nOJIO'lteHRe B 'l'liInO
BOM aaxoae MoxeT npliIBeCTliI K KOJIJIliI3li1li1 C Ha~OH~:omIM MaTepliIaJIJ:.mIM rrpaaox , IIpe
oCiJIa;TJ.atom;ee MHeHliIe CBOll.MOcs K TOMY, qTO HeOOXO.Il;liIMO IIOIlDITaT:&C.R: pa3p;3.00TaT:E, npo
~KT TaKoro COOTBeTCTByrom;ero IIOJIO'lteHliI.R:. TaKoe nOJIO'ltKRliIK MO'lteT Ô&TJ:. paspaOOTa
HO no TliIIIY nYHRTa l CTaTl:lliI VII iKeHeBcRo~ KOHBeHIJ;RH 1961 r-c.na (tlpYXOBOll.CTBOBaTJ:.
CH••• TOprOJ31lIMH 06DJ:T.l:asœH tI ) liIJIliI nYHKTa 3 CTaTDH 33 ApCiliITpa:atHoro perJIaMeHTa
lOHCMTPAJI (tic ~eToM 'l'OprOEblX OCi];It{a6B, npliIM6HRM&lX K ll.aHHOM Cll.6JIKe l l ) . Ollmo :B:bI
CRa3aHO erqe Oll.HO np6,lJ;JIOX6HliIe paccMoTpeTJ:. Bonpec 0 BKJIIQqeHRH TaKero nOJIO:Jlt6HKH
B COOTBeTCTBKliI c nOJIOXeHliIHMK CTaT:&liI 9 BeHCKo~ KOHB6HIJ;HR 0 .Il;OrOBopax MeX.Il;yHa
pO.Il;HO~ xyIIJIli1-npOll.a:JItR TOBapoB 1980 rOll.a.
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93. B OTHomeHHH apoHTpaxta ex aequo et bono MHOrHe BbICRa3arrHCb aa TO, '{TOObI
He BRnro'{aTb B THnOBOM 3aROH no~o~eHHe, B COOTBeTCTBHHC ROTOp&M amiables com
positeurs ltO.lIJKHT:>I PYROBOltCTBOBaT:OC.R: IlO~O.1KeHH.R:MH ROHTpaRTa H TOprOBbIM;H OObItJ:a.R:
MH. C'{HTarroc:o, '{TO 3TO cooTBeTcTByeT IIpe~~eMY pemeHME, Racaro~eMYC.R: B03
xoaaor-o oIIpelte~eHH.R: nO~HOMo'{d TaR1tx: apOHTpOB (CM. BOIIpOC 5-9 Bbme, Ily:a:RT 86).
OTMe'{arroc:o, '{TO B c~yqae HeOOXOltmMOCTH pa3paOOTRH oIIpelte~eHHbIX PYROBO.lt.R:IlXMX
IIpHH~nOB TOprOBbIM:H OObItJ:anMR C~eltyeT PYROBOltCTBOBaTbC.R: He B OO~bmeM CTeneHH,
'{eM YC~OBH.R:MH ROHTpaRTa ~H COO~lteHHeM IIpHMeHHMoro 3aROHa.

94. Pa6otia.R: rpym:ra IlOCTaHOB~a IIpHH.R:Tb OROHtiaTe~bHoe pemeHHe IIoc~e paCCMOTpe
HH.R: arrbTepHaTHBHoro IIpoeRTa Ilo~oxeHHM, ROTopoe IIpeltCTOHT IIOltrOTOBHT:O CeKPeTa
pHaTY H B ROTOpOM 0YltYT OTpaxteHbI BbmeynoM.R:HY'!'DIe MHeHH.R:.

Bonpoc 5-13: EC~H CTOpOHbI ltOCTHraroT ltp~eCTBeHHoro ypery~KpoBa

HH.R: cao er'o cncpa BO BpeM.R: apoHTpaxtHoro pa3oKpaTe~:&cTBa" Hy:lXHO
JIH IIopyqaTb apoHTpwmoMY cy;JI,y (HO He OO.R:3bIBaT:O ero) IPHRCKpOBaT:&
TaRoe yperymq)OBaHHe B pemeHHH ("accord. des parties") H ltO~eH

JIH 3TOT BH.lt pemeHH.R: paCCMaTpHBaT:OC.R: RaR nroooe ltpyroe pemeHHe?

95. Ei&IJIo BbIC1Ca3aHO oo~ee MHeHHe 0 TOM, '{TO apoHTpwmOMY CY;JI,Y C~e;JI,yeT nopyqHTb
IPHRCKpOBaTb yperY~KpOBaHHe, ROTopOrO CTOpOHbI ltOCTHrJIH B XOlte ap6HTpaxtHoro pas-
OHpaTe~bCTBa, B pemeHRH. SbmO BbICRa3aHO MHeHHe, '{TO apOHTpbI, 1CaR IIpaBWIO,
0YltYT cor~amaT:OC.R: Ha IIpOc:ooy CTOpOH 0 IPHRCKpOBaHHH TaRoro yperYJIKpOBaHHR B
pemeHRH. OltHaXO MX He C~eltyeT OO.R:3bIBaTb R 3TOMY IIpH Bcex 06CTO.R:Te~bCTBa:x:.

&mH BbICRa3aH&I pa3~HtiH&Ie MHeHH.R: OTHOCHTe~bHO CTeIIeHH CBOOO.ltbI YCMOTpeHH.R:, KO
TOpa.R: ;JI,o~a ObITb IIpe.ltOCTaBJIeHa apOHTpaM B 3TOM CB.R:3H.

96. &mo BbICRa3aHO IIpe;JI,~OXeHHe 0 TOM, '{To6bI HaJJ;e~.R:'rb apOHTp8.lKHblit CYlt IIO~HO

MO'{H.R:MH IPHRCKpOBaT:O yperYJIKpOBaHHe CTOpOH B pemeHRH IIO· IIpoc:06e TO~:ORO O.ltHOM
CTOpOHbI, eC~H CTOpOHbI He .ltOrOBOpWIHCb' 00 RHOM.

97. Paëoxaa rpym:ra no c-raao aana , '{TO yperY~KpOBaHHe, SaepHRCKpoBaHHOe B peme
HHH, .ltO~O cO.ltepxaT:& YRa3aHHe Ha TO, 'tTO 3TO pemeHHe. &mo BbICKa3aHO TaRllte
06~ee MHeHHe 0 TOM, '{TO TaRoe pemeHHe C~e.ltyeT paCCMaTpHBaT:O RaK nroooe .ltpyroe
pemeHHe.

BoIIpOC 5-14: !o~o JIH B THnOBOM saROHe cO.ltepxaT:OC.R: IIo~o~eHHe,

COrJIaCHO ROTOPOMY CTopOHa B IIpe.lte~a:x: oIIpe.lte~eHHOro IIepHO.lta
BpeMeHH MoxeT IIpOCHTb apOHTp8.lKH&IM CY.lt .ltaT:O TOJIROBaHHe pemeHH.R:
~H HCIIpaBHT:O HMero~HeC.R: B HeM TeXHHtieCRHe OmHORH?

98. SéIJIo BbICRasaHO o6~ee MHeHHe 0 TOM, 'tTO THnOBOM saROH .ltO~eH CO.ltepXaTb
Ilo~o~eHHe, Racaro~eec.R: HCIIpaB~eHH.R: H TO~ROBaHH.R:· ap6HTpwmoro pemeHH.R:. TaRHe
IlO~OXeHH.R: MO.1KHO pa3pa6oTaT:O IlO THny cTaT:oeM 35 H 36 ApOHTpaxtHoro perJIaMeHTa
IDffCTITPAIT. O.ltHaRO obmo .ltOCTHrHYTo oo~ee COrJIaCHe 0 TOM, '{TO IIpoc:ooa 0 TOJIKO
BaHHH apoHTpwmoro pemeHH.R: .lto~a ObIT:O OrpaHHtieHa KOHKPeTHbIMH IlO~O.1KeHH.R:MH,

C TeM '{TOON HsoexaT:O BOSMO~HbIX s~oynoTpe6~eHHM H sa.ltep.1KeR.
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8. rOHopapDI H paCXO.1t:&I

Borrpoc 5-15: EO~H:&I ~R B TRnOBOM 3aKOHe co~epzaTbc~ KaRRe
HR6Y~b no~ozeHR~, KacaIO~Rec~ rOHopapoB R pacxo~oB, HarrpRMep,
rrpe~oCTaBJIéHMe npaBa ap6RTpa:aœOMY cY~Y H~R KaKoMY-HR6Y~b ~pY

rOMY YIIPaBJIRm~eMY OpI'aHY npOCRTb 3anora OT ~OR CTOpOH:&I?

Bonpoc 5-16: 5y~eT JIR ~eJIeC006pa3Ho npe~ycMoTpeTb B TRnOBOM
3aKOHe KaKOK-HR6Y~b nepecMoTp CY~OM (~R ero npe~ce~aTeJIeM)

pa3Mepa rOHopapoB apôRTpoB R, HanpRMep, pa3pemRTb npoR3BecTR
nepepacr.reT B c~yqaé cOBepmeKHo Heo6oCHOBaHH:&~ pa3MepoB rOHO
papoB?

99. JYfHo l'Re BbICKa3~RCb 3a TO, r.rTO BOrrpoCbI, KaCaIO~Rec~ rOHopapOB kt ap6RTpa.x
~ paCXO~OB He. ~BJIRmTC~ 'leM BOrrpOCOM, KOTOp:&II ~o~eH perYJIçoBàTbC~ B TRno
BOM 3aKOHe. 3Ta Tor.rKa 3peHR~ npe~OCTaBJI~eT rocy~apCTBY B03MOZHOCTb npe~y

CMOTpeTb cy~e6H:&~ KOHTpOJIb B OTHomeHRR rOHopapOB R paCXO~OB R, HanpRMep,
ŒPOkt3BO~RTb nepepaCqeT COBepmeHHO Heo6oCHOBaHH@X pa3MepOB rOHopapOB.

9. BpyqeHRe CTOpOHaM ap6RTpa:aœoro pemeHR~ R ero perRcTpa~~

Bonpoc 5-17: EoJIZHo· JIR B TRnOBOM 3aKOHe YKa3:&IBaTbC~, r.rTO peme
HRe ~O~O 6NTb BpyqeHo CTOpOHaM R B KaKOR ~opMe (HanpRMep,
nO~nRc~e KOnRR)?

100. E'&IJIo B:&ICKa3aHO o6~ee MaeRRe 0 TOM, r.rTO B TRnOBOM 3aKOHé ~OJŒHO 6IlI'l'b 38.
KPe~eHO TpeÔOBaHRe 0 BpyqeHRR CTopOHaM ap6RTp8.%HOrO pemeHH~ kt ~OJŒHO YKa3N
BaTbC~ B KaKOK ~opMe.

Bogpoc 5-18: EoJIZHO JIR B TRnOBOM 3aKOHe co~epzaT:&c~ Tpe6oBa
HHe, QTo6N pemeHRe 6Ilmo C~aHO Ha xpaHeHRe ~R 3aperRCTpKpO
BaHO B COOTBeTcTBym~eM opI'aHe B CTpaHe, r~e OHO 6Ilmo BIlmeceHO?
~R npe~nor.rTRTeJIbHee 6DIJIO 6& npRH~TD cRcTeMY HDro_MoPKCKOK KOH
BeH~RR 1958 ro~a~ KOTOP~ ~onYCKaeT npR3HaHRe R npRBe~eHRe B
RCnOJIHeHHe RHOCTp~ ap6RTp~ pemeHRK ôe3 no~o6RoK C~aqR

Ha xpaHeHHe RJIR perRCTp~, B OTHomeHHR BCe:x: pemeHRK, OXBaT&
saeMIlIX THnOBDIM 3aKOHOM, T.e. ap6RTpaJltEDIX: pemeHd B 06~aCTR

Me~YHapO~HOK 'l'OprOBJIR?

101. JYfHorRe BDICKa3aJIRCb aa TO, r.r'1'O He CJIe~yeT TPe60BaTb 'l'oro, r.rTOÔDI pemeHRe
6:r:.mo C~aHO Ha xpaaaaae wm aaper-ao-rpzpoaaao B CTpaHe, l'~e OHO 6DIJIO BDmeCeHO.
3'1'0 Heo6xo~RMO ~JI~ JIPRH.R:TR.R: CRCTeMN HDro-MoPKcKOK KOHBeH~ 1958 l'o~a, KOTO
p~ ~onycKaeT npRBe~eHRe B RCnOJIHeHRe RHOCTpaH~ ap6RTp~ pemeHd 6e3
no..n:06HoK c~ar.rR Ha xpaHeHRe R~R perRCTp~, B OTHomeHRR Bcex pemeHd, OXBa~I

BaeMNX TRno~ 3aKOHOM, XOT.R: B COMHRTeJIb~ CJIyqaax, B03MOZHO, 6y..n:eT TpY~HO

OIIpe~eJIRTb, oXBa~BaroTC.R: ~R no~o6H:&Ie pemeHRH TRnOBDIM 3aKOHOM.

102. E'&IJIa BDICKa3aHa onpe~eJIeHH~ IIo..n:~ep.Xtxa TpeÔOBaHR.R: 0 caaxe Ha xpaaeaae ~R

peI'RCTpa~RH ap6RTp8:IIŒoro pemelm.R:. l1o~o6Hoe TpeÔOBaHRe IIpRHeceT CTOpOHaM nOJIb3Y

•

•
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6JIaro.ltap.R: 06eCneqeHmo nOCTO.R:HHOrO HaJIRqH.R: nO.ltJIRHHOrO TeRCTa ap6RTp8.IŒOrO pe
WeHH.R: RJIH ero aYTeHTRqHotî ROnHR. ObIJIO l3I>ICRa3aHO npe.ltJIO)EeHHe npe.ltYCMOTpeT:& caa-.
qy Ha XpaHeHRe RJIR perRcTpa~mo JIHm:& B TOM CJIyqae, eCJIR, no :r<paHHetî Mepe, O,JtHa
CTopOHa ,3Toro nOTpe60BaJIa.

10. BCTyuJIeHRe B CHJIY R ITERBe,JteHRe B RCnOJIHeHRe ap6RTp8.IŒOrO
pemeHH.R:

Bonpoc 5-19: .D:OJDlteH JIR THIIOBOtî aaxoa npHH.R:T:& YHRqlH!tHpOBaHHYIO
cRcTeMY npRBe,JteHH.R: B RCnOJIHeHHe U.R: acex "MeUYHapo,JtHEX" peme
HHtî He38,BRCHMO 0'1' MeCTa KX: l3I>meCeHR.R:?

BOITEo C 5-20: KaRMe trpaaana npo~e,JtypIlI no npR3HaHma R rrpo Be,Jte
Hma B HCnOJIHeHRe ,JtOJDlteH YCTaHaBJIRBaTb TRnoBotî 3aRoH? HanpRMep,
.ltOJDlteH JIR OH npRH.R:T:& nOJIOXeHHe, COOTBeTCTBYIOlitee nOJIOXeHma
CTaT:&R rI HDIO-VloPRCROtî ROHBeH~H 1958 ro,Jta OTHOCRTeJIl':>HO Toro,
qTO .ltOJIXHa npe.ltCTaBRTl':> CTopOHa, RCnpamHBaIOlIta.R: npR3HaHHe RJIH
npHBe.lteHRe B RCnOJIHeHRe? .D:OJDlteH JIR OH YCTaHaBJIRBaTl':> ~OpMaJIl':>

HOCTR B OTHomeHHH npRKa3a 0 npH3HaHHH R npRBe~eHHH B RCnOJIHe
HRe, a TalŒe onpe..n:eJI.R:Tl':> opraa , npaBOMOqm.m R3.ltaBaTl':> TaRo:tî
npRRa3'Z

103. ME:orRe BIlICRa3aJIaCb 3a npRH.R:TRe' e,lXmiotî CRCTeMDI npRBe,JteHH.R: B RCnOJIHeHHe
acex apCSRTpaxHEX pemeHd', OXBaUIBaeMDIX THIIOl3I>IM saROHOM. STO npHBe,JteT R TOMY,
t{TO ace pemeHR.R:, ItpRHHMaeMDIe MeX.ltYHapO.ltHIlIM ToproSIlIM apC5RTpWlteM, CSY.ltYT e,JtRHO
oëpaaao ItpJ4BO,JtRTbC.R: B RCnOJIHeHRe He3aBRCRMO 0'1' MeCTa KX: l3I>IHeCeHR.R:. O.ltHaXO
6~H l3I>ICKa3aHIlI paaJIRt{HDIe MHeHH.R: OTHOCRTeJIl':>HO Toro, .ltOJDlteH JIR THIIOBOtî 3aROH
npe,JtYCMaTpaBaT:& RaRMe-JIRCSO npaBHJIa ItpOIte,JtypM npR3HaHH.R: R npHBe,JteHR.R: B RCnOJI
HeHRe. COrJIaCHO O,JtHOMY BIlICRa3aHHOMY MHeHma, TRnoBotî 3aROH He ,JtOJDlteH cO,Jtep
XaTl':> nO,Jt06HIlIe npOIte,JtypIlI, ROTopMe YCTaHaBJIHBaIOTC.R: rpaiK.ltaHCRo-npOIteccYaJIl':>H&IM
npaBOM KWlt.ltotî CTpaHIlI. KpOMe Toro, THIIOBOtî 3aROH He .R:BJI.R:eTC.R: nO.ltXO.lt.R:lltRM cpe,Jt
CTBOM ,JtJI.R: pacmHpeHR.R: YH~HXaItHH, yze .no CTRrHYT0tî 6JlaI'0.ltap.R: npHH.R:Tma HDIO-VloPR
CROR ROHBeHIU!H 1958 r'o.na ; COrJIaCHO ..n:PyroMY l3I>ICKa3aHHOMY MHeHma, XeJIaTeJIl':>HO,
qTOCSIlI B THIIOBOM 3aROHe He 3aMaJIt{HBaJIC.R: nO.ltoCSH&Itî BOnpOC. O.ltHO R3 npe.ltJIOXeHHtî
COCTO.R:JIO B TOM, qTOÔbI npO.CTO BKJIIOqRTl':> B TanOBOR 3aROH CCbllIRY Ha COOTBeTCTBYIO
mHe nOJIOXeHR.R: HDIO-VloPRCROR ROHBeH~R 1958 ro,Jta. COrJIaCHO .ltpyrOMY Itpe.ltJIoxe
Hma, B THIIOBOtî 3aROH CJIe.ltOBaJIO BKJIIOt{HTl':>npOIte,JtypHIlIe nOJIOXeHH.R: C yqeToM
CTaT~R III R ocoCSeHHO CTaTl':>R rI 3TOtî KOHBeH!tHH. Eme O.ltHO npe.ltJIOXeHRe 3aKJIIO
qaJIOCl':> B TOM, t{T06M oôpaTRTbC.R: R rOCY.ltapCTBaM C ItpH3IlIBOM YCTaHOBRTl':> e.ltHHOOCS
pa3HYIO CRCTeMY.

104. PaCSoqa.R: rpynna pemRJIa, t{TO ee oÔMeH MHeHH.R:MJi[ no .ltaHHOMY BOnpOCY HOCHT
npe.ltBapRTeJIl':>H&Itî xapaxTep R t{TO HeOCSXO.ltRMO npoBecTR .ltaJI:&Hetîmee TmaTeJll':>HOe
H3yqeHHe paccMaTpRBaeMb~ BOnpOCOB. OHa npOCHJIa Ce:r<peTapRaT pa3paÔOTaTl':> aJIl':>
TepHaTRBHIlIe rrpo exrsr nOJIo:ateHd, KOTopIlIe CS1>I nOMOrJIR PaCSOt{eR rpynne npdTR R
RaXOMY-JIHCSO pemeHma.



1. OÔX~OBaHli.Ie apOli.ITpaJKHOrO pemeHli.I.R:

105. B'éIJIo BbICKa3aHO oÔLqee MHeHli.Ie 0 TOM, qTO Tli.InOBotl: 3aKOH He .D;OJtllteH KaCaTbC.R:
Bonpoca OTHOCRTe~!>HO ny6~li.IKOBaHli.I.R: pemeHli.I.R:.

•

BoII'Poc 6-1: .lIOJtllteH ~li.I Tli.InOBOtl: 3aROH II;pli.I3HaBaT!> moooe COI'~ame

aze CTOpOH 0 TOM, qTO apOlilTp~oe peareaae MoxeT ObIT!> oox~OBa

HO a .D;pyrOM apÔli.ITpaJB:HOM cY.D;e (BTOPOtl: RHCTaH~li.Ili.I)?

BonpoC 5-21: Ue~ecooôpa3Ho ~R paccMaTpRaaTD B TRnOBOM 3aROHe
BOnpOC OTHOCRTe~!>HO B03MoxœOCTR nyô~li.IROBaHR.R: apÔKTpaJKHOrO pe
meHR.R: li.I, B c~yqae nO~OXKTe~!>HOI'O oTBeTa, Tpeôye~c~ ~li.I RCHO
BMP~eHHoe CornaCli.Ie CTOpOH?

Bonpoc 6-2: .lIOJtllteH ~li.I u:noBotl: 3aKOH .ltonYCKaTI> KaKY»-Hli.IôY.D;l>
a.n:e~~.R:~mo B cY.D; B IJ;e~.a::x: rrepe cao rpa apÔli.ITpa."'KHo:ropemeHli.IR no
c~ecTBY (KPoMe npo~e.ltyp~ oTMemI, paccxaepxaaexoâ B aorrpo e
6-6)?

108. B'éIJIn BbICKa3~ pa3~li.Iqmre MHeHli.I.R: OTHOCli.ITe~!>HO Toro, .D;o~a ~R nO.D;OÔHM
nO~li.ITli.IKa Ô~TD 3aK;pe~eHa B TRnOBOM 3aKOHe. So~!>mKHCTBO ~ICKa3aHOC!> sa '1'0,
qTOÔ~ He BKJI10qaTb nO.D;OÔHOe nOnOXeHli.Ie. XOT.R: CaM Tli.InOBotl: 3aROH He ÔY.D;eT TOI'.D;a
cnOCOOCTBOBaT!> YH~RK~, O.D;HaKO ô~a B~CKa3aHa Ha.D;eX.D;a, qTO BtoImeynoM.R:HYTM·
TeH.D;eH~R.R: OY.D;eT npO.D;OJtlltaT!> pa3Bli.IBaT!>C.R:. ~yroe MHeHRe 3aKnroq~OCD B TOM, qTO
TRnoBotl: saKOH .ltOJtllteH np.R:MO li.ICKHroqli.IT!> JIlOôotl: cY.D;eOm~ nepeCMOTp apÔli.ITp~mIX ~

pemeHli.Itl: no c~eCTBY B IJ;e~RX cnocoOCTBOBaHli.I.R: OCytqeCTB~eHli.Iro ~enpRBe.D;eHHotl:

nO~li.ITli.IKli.I. amo BHeceHO npe.lt~OJll:eHli.Ie paCCMOTpeT!> BOnpOC OTHOCRTe~DHO BKnroqeHli.I.R:
nO~OXeHli.I.R:, cor~aCHO KOTOPOMY apÔli.ITp~HOe pemeHli.Ie .R:B~.R:eTC.R: OKOHqaTe~D~ (li.I~li.I

li.IMeeT cuy ras judicata) rrpz COOJIlO.lteHli.Ili.I orrpe.aeaeasœrx YC~OBli.Itl: (T.e. OHO He rrpo-.
Tli.IBOpeqli.IT nyo~Ji.IqHoMY nop~KY) •
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106. MHoI'li.Ie BbICKa3aJIli.IC!> 3a '1'0, qTO cTopomr CBOÔO.D;HDI .ltOrOBOpKTDC.R: 0 TOM, qTO
pemeHRe MoxeT O~T!> OOX~OBaHO B JJ;pyrOM apÔli.ITpaEHOM cY.D;e (BTopotl: li.IHCTaH~lil),

li.I qTO Tli.InOBOtl: 3aROH He .ltOJtllteH li.ICKHroqaT!> nO.D;OÔHy» npaKTli.I~, XOT.R: OHa He npR
MeH~eTC.R: BO acex CTpa.H8X. O.D;HaKO PaÔOqM rpynna pemaaa , qTO He C~e.ltyeT BKJI1O
qaT!> B Tli.InOBotl: 3aKOH no~oxeHRe 0 npli.I3HaHli.Ili.I nO.D;OÔHotl: rrpaKTli.IKli.I. O.D;HaKO O~o 0'1'
MeqeHO, qTO nO.D;OÔHOe 3aKHroqeHli.Ie MoxeT Ô~T!> nepeCMOTpeHO B CBeTe OKOHqaTe~I>HO

.ro TeKCTa Tli.InOBOrO 3aKOHa, li.I B ocooeHHOCTR ero rnaBbI 0 Cpe.D;CTBax OÔX~OBaHli.I.R:

apÔli.ITp~OrO pemeHli.IR.

107. OqeH!> MHOrRe B&CKa3~li.IC!> 3a '1'0, qTO pemeHRe, npli.IH.R:TOe MeX.D;YHapO.D;~ TOp-
l'O~ apÔRTp~eM, He nO.lt~eXKT nepeCMOTPY B cY.D;e no CytqeCTBY. &mo OTMeqeHO, •

·qTO 3'1'0 OTp~aeT nO~OXeHli.I.R: 3aROHOB ôo~!>mNIHCTBa rOCY.D;apCTB li.I qTO HaMeTuac!>
TeH.D;eHIJ;li.I.R: .lt~!>Hetl:mero COK;paLqeHli.I.R: c~yqaeB, KOr.D;a CY.D;Y Bce eLqe pa3pemaeTC.R: npo
li.I3BO.D;li.IT!> nepeCMOTp.
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2. OOZaJIOBaHHe pemeHH.R: 0 11PHBelteHHH B HCnOJIHeHHe (3R3eRBaTyp:ér)

Borrpoc 6-3: .l!OJŒeH JIH THnOBOH saROH rrpHH.R:T:& eltHHOOopa3Hyro
CHCTeMY OÔZaJIOBaHH.R: pemeRd, OTRa3:omaro~ B rrpH3HaHHH MH
npHBelteHRH B HCnOJIHeHHe, He3aBHCHMO 0'1' MeCTa mmeCeHH.R: ap
OHTpaEHOrO pemeHR.R:?

Borrpoc 6-4: .l!OJD1teH JIH THIIOBOH saROH rrpHHHT:& eltHHOOopa3Hyro CH
cTeMY OOZaJIOBaHRH pemeHHK, ltonycIœ.IO~RX: rrpH3HaHHe H rrpHBelteHHe
B HCnOJIHeHHe, He3aBHCHMO 0'1' MeCTa ~meCeHH.R: pemeHH.R: (c coxpaHe
HHeM B03MOXHOCTH BHeCeHH.R: H3MeHeHH.R:, Racaro~erOC.R: pemeHd, B 0'1'
HomeHHH ROTO~~ MozeT ÔMT:& 3a.R:BJIeH HCR 00 OTMeHe, CM. BOrrpOC
6-8)? B tlaCTHOCTH, ltOJD1tHM JIH OCHOBaHH.R:, no ROTOpb~ MozeT OMT:&
OTKa3aHO B rrpH3HaHRH H rrpHBelteHRH B HCIIOJIHeHHe COrJIaCHO CTaT:&e
CTaT:&e V Bbro-~opRcROH ROHBeH~ 1958 rOltà, OMT:& TaKHMH xe B
'l'WIOBOM saRoHe, HesaBHCHMO 0'1' MeCTa BMHeCeHH.R: apôHTpaxHoro
peme~?

Borrpoc 6-5: KaKHe rrpasaaa rrpo~eltypM, Racaro~HeC.R: OOXaJIOBaHHH
3R3eRBaTypM HJIH OTRasa B 3R3eRBaType, ltOJD1teH YCTaHaBJIHBaT:& TH
nOBoH 3aRoH, BKJIIOtla.R: YKa3aHH.R: cYlta HJIH opraHa, B ROTOp:&Ii1 CTOpO
Ha Moze~ 06p~aT:&C.R:?

109. lY.fHorHe BMCKa3aJIRC:& sa '1'0, tlTO THnOBOH saROH He ltOJD1te.H YCTaHaBJIHBaT:& rrpa
BWIa OTHOCHTeJI:&HO 06ZaJIOBaHH.R: pemeHd, ltOnYCRarom;RX: HJIH 3arrpe~aro~HX rrpHBelteHHe
B HCIIOJIHeHHe apOHTp~ pemeHd. ~o BMCRaSaHO MHeHHe, tlTO rrpo~eltypM aneJIJI.R:
~RH HJIK 06ZaJIo BaHR.R: pemeHmt cYlta .R:BJIJnOTC.R: co CTa13HOH tlaCT:&ro rp8.lKltaHCROrO rrporrec-,
cyan:&Horo rrpaBa R~oro rocYltapCTBa. IT03TOMY PaÔOtla.R: rpynna He 11PHHHJIa, no
RPaHHeH Mepe B HaCTo~ee BpeM.R:, rrpeltJIOZeHHe oô YCTaHOBJIeHHH B THIIOBOM saROHe
6ltHHOM CHCTeM:éI OC5ZaJIOBamt.R: pemeHHi1, Racarom;HXC.R: rrpHBelteHR.R: B HCnOJIHeHHe apÔHT
pazH&~ pemeHd, rrpHH8Tb~. B Me%.1l;YHapOltHOM 'l'OprOBOM apoHTpaze •


