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Introduction 

Шпу countries continue systemiatically to a.dopt practices which grossly violate 
the human rights and fundamental freedoms of indigenous peoples. Among the worst of 
these practices i s i n s t i t u t i o n a l i s e d ra.GÍal discrimination against indigenous peoples. 

Racism Against Indigenous Populations 

Racism and r a c i a l discriminiition against indigenous peoples i s today s t i l l 
embodied-in the lav--and-legal systems of mnny countries'of the Americas. This 
information comes to the attention of tho Indian Law Resource Center because wo represent 
or give legal o.ssistance to indigenous peoples i n South, Central and North America a.nd 
because we have conducted lognl and factual resea,rch into t h i s question. 

Race discrimination i n the law of any country i s recognized as an especially gra.ve 
breach of hœxm rights becauso i t gives public governjTiental sanction to discrimination 
vjhich i s therefore i n s t i t u t i o n a l i z e d and on-going. In th i s respect, the lav; affecting 
indigenous populations i n the Anoricas i s l i k e tho more familitir a^bomination, 
a^partheid. 

V/ith certain notable exceptions, such as tho study nov; nearing completion on the 
treatment of indigenous peoples, almost no attention has been given to tho problom.s of 
discrimination against indigenous pop'ulations. Because of severe poverty, i s o l a t i o n , 
p o l i t i c a l repression and other reasons, indigenous peoples have not u n t i l recently 
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been able to bring -these problens to the attention of this body and the Conmission on 
Himan Rights. Therefore i t should be no surprise that v/e nov/ fi n d vjidespread, 
i n s t i t u t i o n a l i z e d and. govermientoily sanctioned race d i s c r i n i n a t i o n agai-nst indigenous 
populations. I-feiny delegations of indigenous people are "planning to attend the 
Conference on Indigenous People and the La'ndj i n Geneva, Switzerland, iron 
15 to 1 8 Septenber 1981, i n order to at t e s t to and docunent these facts. 

Race discrimination i n the la.w affecting indigenous peoples ha.s three p r i n c i p a l 
elements which are found i n the law of almost every American country having an 
indigenous population. 

1. The treatment of indigenous peoples as wards, incompetents or beneficiaries of 
a supposed trust. 

Under the lav/ of many countries indigenous peoples are sa.id to be the permanent 
wards of the Goverîiment or i t i s said that they are the beneficiaries of a tru s t , 
with the dominant Government as trustee. 

This "trusteeship" i s imposed, so f a r as we are av;are, on only one r a c i a l group: 
indigenous peoples. 

Such trusteeships have their o r i g i n i n colonial practices of the past century v.'hen 
they were used to mask the exploitation of colonized people. These trusteeships, then 
as now, are not true trusts but impositions upon unwilling peoples. The trust usually 
cannot be l e g a l l y enforced and the "trustee" i s accountable to no one. 

The assertion of such a "trust" relationship not only deprives indigenous peoples 
of t h e i r f u l l l e g a l capacity, but also serves as a pretext for broad authority over 
them. Tho p a t e r n a l i s t i c and abusive nature of such a sham trust i s but a part of the 
over-all pattern of i n s t i t u t i o n a l i z e d race discrimination practised against indigenous 
peoples. 

2. The denial of lega l or .'juridical i d e n t i t y to some or a l l indigenous e n t i t i e s . 

The h'JU-jan rights of greatest importance to indigenous peoples i n the Americans 
are largely rights which exist only as community or group ri g h t s , such as the right 
to maintain t h e i r r e l i g i o u s and cultural v;ays. This includes the right to own and use 
property and naitural resources v;hich are almost without exception rights held i n 
common by indigenous peoples or communities. Purely priA^ate ovmership of land i s very 
rare, i n general indigenous people own th e i r laaid i n common. As a r e s u l t , l e g a l 
protection of fundanentaJ indigenous rights requires that indigenous grou'ps have 
j u r i d i c a l i d e n t i t y or legal existence. V i r t u a l l y every country we have examined i n 
the Americas claims the unqualified right to deny to or to terminate the j u r i d i c a l 
i d e n t i t y of any or a l l indigenous e n t i t i e s . In some countries a l l indigenous 
e n t i t i e s are denied j u r i d i c a l existence. This l i m i t l e s s â nd devastati-ng legal 
authority applies only to indigenous peoples. I t i s a special and fundamental legal 
d i s a b i l i t y or l i a b i l i t y a f f ecting one r a c i a l group l i k e no other, and i t i s one of 
the keystones of the i n s t i t u t i o n a l i z e d ra.ce discrimination against indigenous peoples. 
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3. The denial of lega l protection or recognition of indigenous property rights on 
the sane basis as other races. 

The dominant Governments i n the western hemisphere frequently deny that indigenous 
peoples own the land on which they l i v e . Indigenous people who have l i v e d on land for 
generations,-or since tine immemorial are regarded, under the lav/ of most American 
governments as having noth-ing more than possessory r i g h t s . Indian land rights are 
sometimes termed "aboriginal t i t l e ' ' or "Indian t i t l e " , but not absolute ovmership or 
t i t l e . Because i t i s denied that Indian t r i b e s , nations and con)™nities actually own 
their ancestral lands, they often are not allov/ed to protect th e i r land rights i n 
court. In a number of American countries indigenous peoples, because of their'race, 
receive almost no lega l protection f o r t h e i r lands. Indian land can be taken without 
paying/.compensation, without notice of intent to take, without the opportunity to be 
heard as to the taking, and for any purfiose, including the private p r o f i t of 
non-Indian individ.uals and corporations, 

Everyv/here i n the v/estern hemisphere, indigenous people are denied the right to 
ovm, use cind r e t a i n t h e i r propertj^, through the operation of laws and p o l i c i e s v/hich 
apply to them so l e l y because of their race. 

Land i s essential to the c u l t u r a l , p o l i t i c a l , and economic survival of 
indigenous peoples. To most indigenous peoples, land has central s p i r i t u a l and 
reli g i o u s significance. Without land, s e l f - s u f f i c i e n t people lose t h e i r capacity to 
provide for themselves. The r a c i s t denial of land rights i s part of a process 
v/hich, i f l e f t unchecked, could destroy many of the indigenous peoples. 

Effects of Бiscrimination 

The effects of th i s d i s c r i n i n a t i o n are extremely severe, i n some .instances 
leading to the v i r t u a l extinction of certain populations. This occurs because of the 
lack of legal protection and. the resulting i n a b i l i t y to defend themselves against 
expropriation of thei r lands, forced relocations, diseases brought by intruding 
non-Indians, and destruction of the f i s h , game and habitat necessary for t h e i r way 
of l i f e . 

In some countries l i t e r a l l y thousands of indigenous people or people of 
indigenous heritage have been k i l l e d , quite often because of eff o r t s to ret a i n or 
regain control of th e i r native lands. Not long ago an Indian lawyer i n a Central 
American country, v/hom v/e have been proud to a s s i s t , and v/ho was working to protect 
indigenous land r i g h t s , was assassinated there along v/ith his young son. Countless 
tales of horror and repression could be t o l d , a l l related to this basic fac t ; 
i n s t i t u t i o n a l i z e d race discrimination exists against indigenous people i n the lega l 
systems of most countries i n the /inericas, 

V/here there exists l e g a l l y sanctioned race discrininaüon, no rights of the 
affected class can be secure. Because indigenous people can be and are threatened 
v/ith such serious v i o l a t i o n s of fundamental r i g h t s , they cannot, p r a c t i c a l l y speaking, 
defend themselves or protect othei'' r i g h t s , even those that are nominally protected 
by the lav/. Where the very existence of a connunity ma,y be destroyed and i t s lands 
expropriated v/ith Government sanction, the threat of such action has the effect of 
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n u l l i f y i n g every other right.- How can there -he -freedom of r e l i g i o n , f o r example, 
i f the dominant Government i s free to supress that r e l i g i o n with the threat of 
expropriation of lands? 

I t i s well understood, p a r t i c u l a r l y i n r e l a t i o n to South A f r i c a , that the 
existence of l e g a l l y sanctioned race discrimination debases c i v i l i z a t i o n i t s e l f and 
destroyed the moral and c i v i l authority vjhich i s the foundation of law. This 
S'ub-Commission must not turn av/ay from t h i s serious problem but must give close 
attention and study to i t . This body must not accept b l i n d l y or u n c r i t i c a l l y the 
elaborate r a t i o n a l i z a t i o n s of governments v/hich v/ish to be excused. Of course, 
every Government v/hich i n fact exercises the right to expropriate indigetious lands 
disc r i r a i n a t o r i l y and without due process of lav/ or compensation w i l l plead excuses 
and try. to show i t t r e a t s indigenous people w e l l . But none can deny the existence 
of overtly discriminatory lav;s and le g a l doctrines. This body must not cease i t s 
scrutiny of t h i s matter u n t i l a l l such lav;s are expressly done av/ay v/ith. 


