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Chapter I

ORGANIZATION OF THE SESSION

1. The International Law Commission, established in
pursuance of General Assembly resolution 174 (1I) of
21 November 1947, in accordance with its Statute
annexed thereto, as subsequently amended, held its
thirty-second session at its permanent seat at the
United Nations Office at Geneva from 5 May to 25
July 1980.

2. The work of the Commission during that session is
described in the present report. Chapter 11 of the
report, on succession of States in respect of matters
other than treaties, contains a description of the
Commission’s work on that topic together with the
draft articles adopted on first reading and commen-
taries to four of those articles provisionally adopted at
the thirty-second session. Chapter 1II, on State
responsibility, contains a description of the Commis-
sion’s work on that topic together with the draft
articles of Part 1 adopted on first reading and
commentaries to three of those articles provisionally
adopted at the thirty-second session. Chapter 1V, on
the question of treaties concluded between States and
international organizations or between two or more
international organizations, contains a description of
the Commission’s work on the topic, together with the
86 draft articles and annex adopted on first reading
and the commentaries to 20 of those articles and the
Annex provisionally adopted at the thirty-second
session. Chapter V, on the law of the non-navigational
uses of international watercourses, contains a des-
cription of the Commission’s work on the topic,
together with six draft articles and commentaries
thereto provisionally adopted at the thirty-second
session. Chapter VI, on jurisdictional immunities of
States and their property, contains a description of the
Commission’s work on the topic, together with two
draft articles and commentaries thereto provisionally
adopted at the thirty-second session. Chapters VII and
VIII relate, respectively, to the Commission’s work on
international liability for injurious consequences aris-
ing out of acts not prohibited by international law, and
the status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier. Finally,
Chapter [X deals with the programme and methods of
work of the Commission, as well as a number of
administrative and other questions.

A. Membership

3. The Commission consists of the following

members:

Mr.
Mr.

Julio BARBOZA (Argentina);

Mohammed BEDJAOUI (Algeria);

Mr. B. BoUuTROS GHALI (Egypt);

Mr. Juan José CALLE Y CALLE (Peru);

Mr. Jorge CASTANEDA (Mexico):

Mr. Emmanuel Kodjoe DADzIE (Ghana);

Mr. Leonardo DiAZ GONZALEZ (Venezuela);

Mr. Jens EVENSEN (Norway);

Mr. Laurel B. FRANCIS (Jamaica);

Mr. S. P. JAaGoTaA (India);

Mr. Frank X. J. C. NJENGA (Kenya);

Mr. C. W. PINTO (Sri Lanka);

Mr. Robert Q. QUENTIN-BAXTER (New Zealand):

Mr. Paul REUTER (France);

Mr. Willem RIPHAGEN (Netherlands);

Mr. Milan SAHOVIC (Yugosiavia);

Mr. Stephen M. SCHWEBEL (United
America):

Mr. Sompong SUCHARITKUL (Thailand);

Mr. Abdul Hakim TABIBI (Afghanistan);

Mr. Doudou THIAM (Senegal);

Mr. Senjin TSURUOKA (Japan);

Mr. Nikolai UsHAKOvV (Union of Soviet Socialist
Republics);

Sir Francis VALLAT (United Kingdom of Great
Britain and Northern Ireland):

Mr. Stephen VEROSTA (Austria);

Mr. Alexander YANKOV (Bulgaria).

States of

B. Officers

4. At its 1584th meeting, on 5 May 1980, the
Commission elected the following officers:
Chairman: Mr. C. W. Pinto
First Vice-Chairman: Mr. Juan José Calle y Calle
Second Vice-Chairman: Mr. Doudou Thiam
Chairman of the Drafting Committee: Mr. Stephen
Verosta
Rapporteur: Mr. Alexander Yankov

5. At the present session of the Commission, its
Enlarged Bureau was composed of the officers of the
session, former Chairmen of the Commission and the
Special Rapporteurs. The Chairman of the Enlarged
Bureau was the Chairman of the Commission at the
present session. On the recommendation of the
Enlarged Bureau, the Commission, at its 1604th
meeting, on 4 June 1980, set up for the present session
a Planning Group to consider matters relating to the
organization, programme and methods of work of the
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Commission and to report thereon to the Enlarged
Bureau. The Enlarged Bureau appointed Mr. Doudou
Thiam Chairman of the Planning Group, which was
composed as follows: Mr. Juan José Calle y Calle, Mr.
Leonardo Diaz Gonzalez, Mr. Frank X. J. C. Njenga,
Mr. Paul Reuter, Mr. Milan Sahovi¢, Mr. Stephen M.
Schwebel, Mr. Abdul Hakim Tabibi, Mr. Senjin
Tsuruoka, Mr. Nikolai Ushakov and Sir Francis
Vallat.

C. Drafting Committee

6. At its 1587th meeting, on 8 May 1980, the
Commission appointed a Drafting Committee com-
posed of the following members: Mr. Julio Barboza,
Mr. Leonardo Diaz Gonzalez, Mr. Jens Evensen, Mr.
S. P. Jagota, Mr. Frank X. J. C. Njenga, Mr. Paul
Reuter, Mr. Stephen M. Schwebel, Mr. Senjin
Tsuruoka, Mr. Nikolai Ushakov, Sir Francis Vallat
and Mr. Stephan Verosta. Mr. Verosta was elected by
the Commission to serve as Chairman of the Commit-
tee. Mr. Alexander Yankov also took part in the
Committee’s work in his capacity as Rapporteur of the
Commission.

D. Secretariat

7. Mr. Erik Suy, Under-Secretary-General, the Legal
Counsel, represented the Secretary-General at the
session. Mr. Valentin A. Romanov, Director of the
Codification Division of the Office of Legal Affairs,
acted as Secretary to the Commission and, in the
absence of the Legal Counsel, represented the
Secretary-General. Mr. John F. Scott, Director, Office
of the Legal Counsel, represented the Secretary-
General at some of the meetings of the Commission.

Mr. Santiago Torres-Bernardez, Deputy Director of
the Codification Division, acted as Deputy Secretary
to the Commission. Mr. Eduardo Valencia-Ospina,
Senior Legal Officer, acted as Senior Assistant
Secretary to the Commission. Mr. Andronico O.
Adede and Mr. Larry D. Johnson, Legal Officers,
served as Assistant Secretaries to the Commission.

E. Agenda

8. At its 1584th meeting, on 5 May 1980, the
Commission adopted an agenda for its thirty-second
session, consisting of the following items:

1. Succession of States in respect of matters other than
treaties.

2. State responsibility.

3. Question of treaties concluded between States and
international organizations or between two or more
international organizations.

4. The law of the non-navigational uses of international
watercourses.

5. Jurisdictional immunities of States and their property.

6. Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier.

7. International liability for injurious consequences arising
out of acts not prohibited by international law.

8. Relations between States and international organizations
(second part of the topic).

9. Programme and methods of work.

10. Co-operation with other bodies.
11. Date and place of the thirty-third session.
12.  Other business.

9. The Commission considered all the items on its
agenda with the exception of item 8, Relations between
States and international organizations. In the course of
the session the Commission held 59 public meetings
(1584th to 1642nd). In addition, the Drafting Commit-
tee held 27 meetings, the Enlarged Bureau of the
Commission three meetings and the Planning Group
four meetings.



Chapter 11

SUCCESSION OF STATES IN RESPECT OF MATTERS OTHER THAN TREATIES

A. Introduction

10.  The International Law Commission, at its thirty-
first session in 1979, completed the first reading of the
draft articles on succession of States in respect of State
property and State debts, by adopting a provisional
draft of twenty-three articles. Also at that session, the
Commission adopted on first reading draft articles A
and B, on State archives, and decided to append them
to the draft. In accordance with articles 16 and 21 of
its Statute, the Commission decided to transmit the
provisional draft articles, through the Secretary-
General, to the Governments of Member States for
their observations.?

11. The General Assembly, in paragraph 4 (a) of
resolution 34/141 of 17 December 1979, recom-
mended that the Commission:

Continue its work on succession of States in respect of matters
other than treaties with the aim of completing, at its thirty-second
session, the study of the question of State archives and, at its
thirty-third session. the second reading of all of the draft articles
on succession of States in respect of matters other than treaties,
taking into account the written comments of Governments and
views expressed on the topic in debates in the General Assembly.

12. At the present session of the Commission, the
Special Rapporteur, Mr. Mohammed Bedjaoui, sub-
mitted a twelfth report on succession of States in
respect of matters other than treaties (A/CN.4/333),3
containing the texts of four additional articles (articles
B’. D. E and F) covering succession to State archives
in cases of State succession other than decolonization,
the latter case having been already dealt with in article
B. The draft articles related respectively to succession
to State archives in the case of the transfer of part of
the territory of a State. a uniting of States, the
separation of part or parts of the territory of a State,
and the dissolution of a State. The report introduced a
few changes and additions to the eleventh report,
which the Special Rapporteur had submitted to the

' For the historical review of the work of the Commission on
the topics of succession of States in respect of matters other than
treaties up to 1979, see: Yearbook ... 1979, vol. 1l (Part Two),
pp- 10 et seq.. document A/34/10, paras. 17-45.

2For the text of the provisional draft articles and their
commentaries: ibid., pp. 15 et seq.. document A/34/10, chap. 11,
sect. B.

3 Reproduced in Yearbook . .. 1980, vol. 11 (Part One).

Commission at its thirty-first session.* This latter
report, dealing with succession in respect of State
archives, remained the basic document for the Com-
mission’s consideration of the question, in so far as the
Commission had not completed its study at the
previous session.

13.  The Commission considered the question of State
archives, on the basis of the Special Rapporteur’s
eleventh and twelfth reports, at its 1602nd to 1606th
meetings and referred to the Drafting Committee draft
articles B, D. E and F contained therein. The
Committee, having examined the four draft articles,
submitted to the Commission texts for articles C, D, E
and F. At its 1627th meeting, the Commission adopted
those texts on first reading, with minor changes.

14, With the adoption of those four additional
articles the Commission has completed, at its thirty-
second session, the first reading of the series of draft
articles on succession in respect of State archives. In
maintaining their alphabetical designation the Com-
mission intends that the question of their ultimate place
in the entire draft on succession of States in respect of
matters other than treaties, whether as a separate part
or as a separate chapter of Part Il, dealing with
succession to State property, shall be decided in the
light of comments by Governments.

15. In accordance with articles 16 and 21 of its
Statute, the Commission decided to transmit draft
articles C, D, E and F, through the Secretary-General,
to Governments of Member States for their observa-
tions.

B. Draft articles on succession of States in respect of
matters other than treaties

16. The texts of articles I to 23 and A to F, adopted
by the Commission at its twenty-fifth and twenty-
seventh to thirty-second sessions, together with the
texts of articles C to F and the commentaries thereto,
adopted by the Commission at its thirty-second
session. are reproduced below for the information of
the General Assembly.

4 Yearbook ... 1979, vol. 11 (Part One), pp. 67 el seq.,
document A/CN.4/322 and Add. 1-2.
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l. TEXT OF THE DRAFT ARTICLES ADOPTED BY THE
COMMISSION ON FIRST READING

PARTI

INTRODUCTION

Article 1. Scope of the present articles
The present articles apply to the effects of succession of States
in respect of matters other than treaties.

Article 2. Use of terms

I.  For the purposes of the present articles:

(@) “succession of States” means the replacement of one State
by another in the responsibility for the international relations of
territory;

(b) ‘“predecessor State” means the State which has been
replaced by another State on the occurrence of a succession of
States;

(¢) ‘‘successor State” means the State which has replaced
another State on the occurrence of a succession of States;

(d) “date of the succession of States” means the date upon
which the successor State replaced the predecessor State in the
responsibility for the international relations of the territory to
which the succession of States relates;

(e) “newly independent State” means a successor State the
territory of which immediately before the date of the succession of
States was a dependent territory for the international relations of
which the predecessor State was responsible;

(/) “third State” means any State other than the predecessor
State or the successor State.

2. The provisions of paragraph 1 regarding the use of terms
in the present articles are without prejudice to the use of those
terms or to the meanings which may be given to them in the
internal law of any State.

Article 3. Cases of succession of States covered by the present
articles

The present articles apply only to the effects of a succession of
States occurring in conformity with international law and, in

particular, with the principles of international law embodied in the
Charter of the United Nations.

ParT I

STATE PROPERTY

SECTION 1. GENERAL PROVISIONS

Article 4. Scope of the articles in the present Part

The articles in the present Part apply to the effects of a
succession of States in respect of State property.

Article 5. State property

For the purposes of the articles in the present Part, “State
property” means property, rights and interests which, at the date
of the succession of States, were, according to the internal law of
the predecessor State, owned by that State.

Article 6. Rights of the successor State to State property
passing to it

A succession of States entails the extinction of the rights of the
predecessor State and the arising of the rights of the successor
State to such of the State property as passes to the successor State
in accordance with the provisions of the articles in the present
Part.

Article 7. Date of the passing of State property

Unless otherwise agreed or decided, the date of the passing of
State property is that of the succession of States.

Article 8. Passing of State property without compensation

Subject to the provisions of the articles in the present Part and
unless otherwise agreed or decided, the passing of State property
from the predecessor State to the successor State shall take place
without compensation.

Article 9. Absence of effect of a succession of States on third
party State property

A succession of States shall not as such affect property, rights
and interests which, at the date of the succession of States, are
situated in the territory of the predecessor State and which, at that
date, are owned by a third State according to the internal law of
the predecessor State.

SECTION 2. PROVISIONS RELATING TO EACH TYPE OF

SUCCESSION OF STATES
Article 10. Transfer of part of the territory of a State

1. When part of the territory of a State is transferred by that
State to another State, the passing of State property of the
predecessor State to the successor State is to be settled by agree-
ment between the predecessor and successor States.

2. Inthe absence of an agreement:

(@) immovable State property of the predecessor State
situated in the territory to which the succession of States relates
shall pass to the successor State;

() movable State property of the predecessor State con-
nected with the activity of the predecessor State in respect of the
territory to which the succession of States relates shall pass to the
successor State.

Article 11. Newly independent State

1. When the successor State is a newly independent State:

(a) movable property, having belonged to the territory to
which the succession of States relates and become State property
of the predecessor State during the period of dependence, shall
pass to the newly independent State;

() movable State property of the predecessor State con-
nected with the activity of the predecessor State in respect of the
territory to which the succession of States relates shall pass to the
successor State;

(c) movable State property of the predecessor State other
than the property mentioned in subparagraphs (a) and (b), to the
creation of which the dependent territory has contributed, shall
pass to the successor State in proportion to the contribution of the
dependent territory;

(d) immovable State property of the predecessor State

situated in the territory to which the succession of States relates
shall pass to the successor State,
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2, When a newly independent State is formed from two or
more dependent territories, the passing of the State property of the
predecessor State or States to the newly independent State shall
be determined in accordance with the provisions of paragraph 1.

3. When a dependent territory becomes part of the territory
of a State other than the State which was responsible for its
international relations, the passing of the State property of the
predecessor State to the successor State shall be determined in
accordance with the provisions of paragraph 1.

4. Agreements concluded between the predecessor State and
the newly independent State to determine succession to State
property otherwise than by the application of paragraphs 1 to 3
shall not infringe the principle of the permanent sovereignty of
every people over its wealth and natural resources.

Article 12.  Uniting of States

1. When two or more States unite and so form a successor
State, the State property of the predecessor States shall pass to the
successor State.

2. Without prejudice to the provisions of paragraph 1, the
allocation of the State property of the predecessor States as
belonging to the successor State or, as the case may be, to its
component parts shall be governed by the internal law of the
successor State.

Article 13. Separation of part or parts of the territory of a State

1.  When part or parts of the territory of a State separate from
that State and form a State, and unless the predecessor State and
the successor State otherwise agree:

(a) immovable State property of the predecessor State shall
pass to the successor State in the territory of which it is situated;

(5) movable State property of the predecessor State con-
nected with the activity of the predecessor State in respect of the
territory to which the succession of States relates shall pass to the
successor State;

() movable State property of the predecessor State other
than that mentioned in subparagraph (d) shall pass to the
successor State in an equitable proportion.

2. Paragraph 1 applies when part of the territory of a State
separates from that State and unites with another State.

3. The provisions of paragraphs 1 and 2 are without prejudice
to any question of equitable compensation that may arise as a
result of a succession of States.

Article 14. Dissolution of a State

1.  When a predecessor State dissolves and ceases to exist and
the parts of its territory form two or more States, and unless the
successor States concerned otherwise agree:

(a) immovable State property of the predecessor State pass to
the successor State in the territory of which it is situated;

() immovable State property of the predecessor State
situated outside its territory shall pass to one of the successor
States, the other successor States being equitably compensated;

(¢) movable State property of the predecessor State con-
nected with the activity of the predecessor State in respect of the
territories to which the succession of States relates shall pass to
the successor State concerned;

(d) movable State property of the predecessor State other
than that mentioned in subparagraph (c) shall pass to the
successor States in an equitable proportion,

2. The provisions of paragraph 1 are without prejudice to any
question of equitable compensation that may arise as a result of a
succession of States.

PArT 111
STATE DEBTS

SECTION 1. GENERAL PROVISIONS

Article 15. Scope of the articles in the present Part

The articles in the present Part apply to the effects of a
succession of States in respect of State debts.

Article 16. State debt

For the purposes of the articles in the present Part, “State debt”
means:

(a) any financial obligation of a State towards another State,
an international organization or any other subject of international
law;

(b) any other financial obligation chargeable to a State.

Article 17. Obligations of the successor State in respect of State
debts passing to it

A succession of States entails the extinction of the obligations
of the predecessor State and the arising of the obligations of the
successor State in respect of such State debts as pass to the
successor State in accordance with the provisions of the articles in
the present Part.

Article 18. Effects of the passing of State debts with regard to
creditors

1. A succession of States does not as such affect the rights
and obligations of creditors.

2. An agreement between the predecessor State and the
successor State or, as the case may be, between successor States,
concerning the respective part or parts of the State debts of the
predecessor State that pass, cannot be invoked by the predecessor
State or by the successor State or States, as the case may be,
against a third State or an international organization asserting a
claim unless:

(a) the consequences of that agreement are in accordance
with the other applicable rules of the articles in the present Part;
or

(b) the agreement has been accepted by that third State or
international organization.

SECTION 2. PROVISIONS RELATING TO EACH TYPE OF

SUCCESSION OF STATES
Article 19. Transfer of part of the territory of a State

1.  When part of the territory of a State is transferred by that
State to another State, the passing of the State debt of the
predecessor State to the successor State is to be settled by
agreement between the predecessor and successor States.

2. In the absence of an agreement, an equitable proportion of
the State debt of the predecessor State shall pass to the successor
State, taking into account, inter alia, the property, rights and
interests which pass to the successor State in relation to that State
debt.

Article 20. Newly independent State

1.  When the successor State is a newly independent State, no
State debt of the predecessor State shall pass to the newly
independent State, unless an agreement between the newly
independent State and the predecessor State provides otherwise in
view of the link between the State debt of the predecessor State
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connected with its activity in the territory to which the succession
of States relates and the property, rights and interests which pass
to the newly independent State.

2. The agreement referred to in paragraph 1 should not
infringe the principle of the permanent sovereignty of every people
over its wealth and natural resources, nor should its implemen-
tation endanger the fundamental economic equfibria of the newly
independent State,

Article 21. Uniting of States

1. When two or more States unite and so form a successor
State, the State debt of the predecessor States shall pass to the
successor State.

2. Without prejudice to the provision of paragraph 1, the
successor State may, in accordance with its internal law, attribute

the whole or any part of the State debt of the predecessor States
to its component parts.

Article 22. Separation of part or parts of the territory of a State

1.  When part or parts of the territory of a State separate from
that State and form a State, and unless the predecessor State and
the successor State otherwise agree, an equitable proportion of the
State debt of the predecessor State shall pass to the successor
State, taking into account all relevant circumstances.

2. Paragraph 1 applies when part of the territory of a State
separates from that State and unites with another State.

Article 23. Dissolution of a State

When a predecessor State dissolves and ceases to exist and the
parts of its territory form two or more States, and unless the
successor States otherwise agree, an equitable proportion of the
State debt of the predecessor State shall pass to each successor
State, taking into account all relevant circumstances.

ADDENDUM
STATE ARCHIVES
Article A. State archives

For the purposes of the present articles, “State archives” means
the collection of documents of all kinds which, at the date of the
succession of States, belonged to the predecessor State according
to its internal law and had been preserved by it as State archives.

Article B. Newly independent State

1. When the successor State is a newly independent State:

(a) archives having belonged to the territory to which the
succession of States relates and become State archives of the
predecessor State during the period of dependence shall pass to
the newly independent State;

(b) the part of State archives of the predecessor State which,
for normal administration of the territory to which the succession
of States relates, should be in that territory shall pass to the newly
independent State.

2. The passing or the appropriate reproduction of parts of the
State archives of the predecessor State, other than those dealt with
in paragraph 1, of interest to the territory to which the succession
of States relates, shall be determined by agreement between the
predecessor State and the newly independent State in sach a
manner that each of those States can benefit as widely and
equitably as possible from those parts of the State archives.

3. The predecessor State shall provide the newly independent
State with the best available evidence of documents from the State

archives of the predecessor State which bear upon title to the
territory of the newly independent State or its boundaries, or
which are necessary to clarify the meaning of documents of State
archives which pass to the newly independent State pursuant to
other provisions of the present article.

4. Paragraphs 1 to 3 apply when a newly independent State is
formed from two or more dependent territories.

S. Paragraphs 1 to 3 apply when a dependent territory
becomes part of the territory of a State other than the State which
was responsible for its international relations.

6. Apgreements concluded between the predecessor State and
the newly independent State in regard to State archives of the
predecessor State shall not infringe the right of the peoples of
those States to development, to information about their history
and to their cultural heritage.

Article C. Transfer of part of the territory of a State

1.  When part of the territory of a State is transferred by that
State to another State, the passing of State archives of the
predecessor State to the successor State is to be settled by
agreement between the predecessor and successor States.

2. In the absence of an agreement:

(a) the part of State archives of the predecessor State which
for normal administration of the territory to which the succession
of States relates should be at the disposal of the State to which the
territory in question is transferred shall pass to the successor
State;

(5) the part of State archives of the predecessor State, other
than the part referred to in subparagraph (a), that relates
exclusively or principally to the territory to which the succession
of States relates shall pass to the successor State.

3. The predecessor State shall provide the successor State
with the best available evidence of documents from the State
archives of the predecessor State which bear upon title to the
territory of the transferred territory or its boundaries, or which
are necessary to classify the meaning of documents of State
archives which pass to the successor State pursuant to other
provisions of the present article.

4. (a) The predecessor State shall make available to the
successor State, at the request and at the expense of that State,
appropriate reproductions of documents of its State archives
connected with the interests of the transferred territory.

(b) The successor State shall make available to the pre-
decessor State, at the request and at the expense of that State,
appropriate reproductions of documents of State archives which
have passed to the successor State in accordance with paragraph
1or2.

Article D. Uniting of States

1. When two or more States unite and so form a successor
State, the State archives of the predecessor States shall pass to the
successor State.

2, Without prejudice to the provisions of paragraph 1, the
allocation of the State archives of the predecessor States as
belonging to the successor State or, as the case may be, to its
component parts shall be governed by the internal law of the
successor State.

Article E.  Separation of part or parts of the territory of a State

1.  When part or parts of the territory of a State separate from
that State and form a State, and unless the predecessor State and
the successor State otherwise agree:

(a) the part of State archives of the predecessor State which,
for normal administration of the territory to which the succession
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of States relates, should be in that territory shall pass to the
successor State;

(b) the part of State archives of the predecessor State, other
than the part referred to in subparagraph (a), that relates directly
to the territory to which the succession of States relates shall pass
to the successor State.

2. The passing or the appropriate reproduction of parts of the
State archives of the predecessor State, other than those dealt with
in paragraph 1, of interest to the territory to which the succession
of States relates shall be determined by agreement between the
predecessor State and the successor State in such a manner that
each of those States can benefit as widely and equitably as
possible from those parts of the State archives.

3. The predecessor State shall provide the successor State
with the best available evidence of documents from the State
archives of the predecessor State which bear upon title to the
territory of the successor State or its boundaries or which are
necessary to clarify the meaning of documents of State archives
which pass to the successor State pursuant to other provisions of
the present article.

4. Agreements concluded between the predecessor State and
the successor State in regard to State archives of the predecessor
State shall not infringe the right of the peoples of those States to
development, to information about their history and to their
cultural heritage.

5. The predecessor and successor States shall, at the request
and at the expense of one of them, make available appropriate
reproductions of documents of their State archives connected with
the interests of their respective territories.

6. The provisions of paragraphs 1 to 5 apply when part of the
territory of a State separates from that State and unites with
another State.

Article F.  Dissolution of a State

1. When a predecessor State dissolves and ceases to exist and
the parts of its territory form two or more States, and unless the
successor States concerned otherwise agree:

(a) the part of the State archives of the predecessor State
which should be in the territory of a successor State for normal
administration of its territory shall pass to that successor State;

(b) the part of the State archives of the predecessor State,
other than the part referred to in subparagraph (a), that relates
directly to the territory of a successor State shall pass to that
successor State,

2. The passing of the parts of the State archives of the
predecessor State, other than those dealt with in paragraph 1, of
interest to the respective territories of the successor States shall be
determined by agreement between them in such a manner that
each of those States can benefit as widely and equitably as
possible from those parts of the State archives.

3. Each successor State shall provide the other successor
State or States with the best available evidence of documents from
its part of the State archives of the predecessor State which bear
upon title to the territories or boundaries of that other successor
State or States or which are necessary to clarify the meaning of
documents of State archives which pass to that State or States
pursuant to other provisions of the present article.

4. Agreements concluded between the successor States
concerned in regard to State archives of the predecessor State
shall not infringe the right of the peoples of those States to
development, to information about their history and to their
cultural heritage.

5. Each successor State shall make available to any other
successor State, at the request and the expense of that State,
appropriate reproductions of documents of its part of the State
archives of the predecessor State connected with the interests of
the territory of that other successor State.

6. The provisions of paragraphs 1 to 5 shall not prejudge any
question that might arise by reason of the preservation of the
unity of the State archives of the successor States in their
reciprocal interest.

2. TEXT OF ARTICLES C—F, WITH COMMENTARIES
THERETO, ADOPTED BY THE COMMISSION
AT ITS THIRTY-SECOND SESSION

[STATE ARCHIVES (continued)®]
Article C. Transfer of part of the territory of a State

1. When part of the territory of a State is
transferred by that State to another State, the passing
of State archives of the predecessor State to the
successor State is to be settled by agreement between
the predecessor and successor States.

2. In the absence of an agreement:

(a) the part of State archives of the predecessor
State which, for normal administration of the territory
to which the succession of States relates, should be at
the disposal of the State to which the territory in
question is transferred shall pass to the successor
State;

(b) the part of State archives of the predecessor
State, other than the part referred to in subparagraph
(a), that relates exclusively or principally to the
territory to which the succession of States relates shall
pass to the successor State.

3. The predecessor State shall provide the suc-
cessor State with the best available evidence of
documents from the State archives of the predecessor
State which bear upon title to the territory of the
transferred territory or its boundaries, or which are
necessary to clarify the meaning of documents of State
archives which pass to the successor State pursuant to
other provisions of the present article.

4., (a) The predecessor State shall make available
to the successor State, at the request and at the
expense of that State, appropriate reproductions of
documents of jts State archives connected with the
interests of the transferred territory.

(b) The successor State shall make available to the
predecessor State, at the request and at the expense of
that State, appropriate reproductions of documents of
State archives which have passed to the successor
State in accordance with paragraph 1 or 2.

Commentary

(1) The present article concerns the passing of State
archives in the case of transfer of part of the territory
of a State to another. The practice of States in this case

3 For the historical review of the work of the Commission on
the question of State archives see Yearbook ... 1979, vol. II (Part
Two), pp. 77 et seq., document A/34/10, paras. 53—55. For the
general commentary on the draft articles on State archives and
the commentaries on draft articles A and B, ibid., pp. 86 et seq.
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of succession to State archives is somewhat suspect,
inasmuch as it has relied on peace treaties that were
generally concerned with providing political solutions
that reflected relationships of strength between victor
and vanquished rather than equitable solutions. It had
long been the traditional custom that the victors took
archives of the territories conquered by them, and
sometimes even removed the archives of the pre-
decessor State.

(2) Without losing sight of the above-stated fact, the
existing State practice may, nevertheless, be used in
support of the proposals for more equitable solutions
that are embodied in the text of this article. That
practice is referred to in the present commentary under
the following six general headings: (a) transfer to the
successor State of all archives relating to the trans-
ferred territory; (b) archives removed from or con-
stituted outside the territory of the transferred ter-
ritory; (c) the ‘“‘archives-territory” link; (d) special
obligations of the successor State; (e) time-limits for
handing over the archives; (/) State libraries.

Transfer to the successor State of all archives relating
to the transferred territory

(3) Under this heading, it is possible to show the
treatment of the sources of archives, archives as
evidence, archives as instruments of administration,
and archives as historical fund or cultural heritage.

(4) The practice on sources of archives, about which
there seems to be no doubt, originated a long time ago
in the territorial changes carried out as early as the
Middle Ages. It is illustrated by examples taken from
the history of France and Poland.® In France, King
Philippe Auguste founded his “Repository of Char-
ters” in 1194, which constituted a collection of the
documents relating to his kingdom. When in 1271
King Philippe III inherited the lands of his uncle,
Alphonse de Poitiers (almost the entire south of
France), he immediately transferred the archives
relating to these lands to the Repository: title deeds to
land, chartularies, letter registers, surveys and ad-
ministrative accounts. This practice continued over the
centuries as the Crown acquired additional lands. The
same happened in Poland from the fourteenth century
onward during the progressive unification of the
kingdom through the absorption of the ducal pro-
vinces: the dukes’ archives passed to the king along
with the duchies. Thus, the transfer principle has been
applied for a very long time, even though, as will be
seen, the reasons for invoking it varied.

(5) Under the old treaties, archives were transferred
to the successor State primarily as evidence and as
titles of ownership. Under the feudal system, archives
represented a legal title to a right. This is why the

¢ See France, Direction des archives de France, Actes de la
sixieme conférence internationale de la Table ronde des archives,
Les archives dans la vie internationale (Paris, 1963), pp. 12 ef seq.

victorious side in a war made a point of removing the
archives relating to their acquisitions, taking them
from the vanquished enemy by force if necessary; their
right to the lands was guaranteed only by the
possession of the “terriers”. An example of this is
provided by the Swiss Confederates who, in 1415,
manu militari removed the archives of the former
Habsburg possessions from Baden Castle.’

(6) As from the sixteenth century, it came to be
realized that while archives constituted an effective
legal title they also represented a means of administer-
ing the country. It then became the accepted view that,
in a transfer of territory, it was essential to leave to the
successor as viable a territory as possible in order to
avoid any disruption of management and facilitate
proper administration. Two possible cases may arise.
The first is the case of a single successor State. In
this case, all administrative instruments are transferred
from the predecessor State to the successor State, the
said instruments being understood in the broadest
sense: fiscal documents of all kinds, cadastral and
domanial registers, administrative documents, registers
of births, marriages and deaths, land registers, judicial
and prison archives, etc. Hence it became customary
to leave in the territory all the written, pictorial and
photographic material necessary for the continued
smooth functioning of the administration. For example,
in the case of the cession of the provinces of Jamtland,
Hirjedalen, Gotland and Osel, the Treaty of
Bromsebro (13 August 1645) between Sweden and
Denmark provided that all judicial deeds, registers and
cadastral documents (article 29) as well as all
information concerning the fiscal situation of the ceded
provinces must be delivered to the Queen of Sweden.
Similar provisions were subsequently accepted by the
two Powers in their peace treaties of Roskild (26
February 1658, article 10) and Copenhagen (27 May
1660, article 14).% Article 69 of the Treaty of Munster
(30 January 1648) between the Netherlands and Spain
provided that “all registers, maps, letters, archives and
papers, as well as judicial records, concerning any of
the United Provinces, associated regions, towns ...
which exist in courts, chancelleries, councils and
chambers ... shall be delivered ...”.° Under the Treaty
of Utrecht (11 April 1713), Louis XIV ceded
Luxembourg, Namur and Charleroi to the (Nether-
lands) States General “with all papers, letters,
documents and archives relating to the said Low
Countries”.! Almost all treaties concerning the
transfer of part of a territory, in fact, contain a clause
relating to the transfer of archives, and for this reason
it is impossible to list them all. Some treaties are even

" As these archives concerned not only the Confederates’
territories but also a large part of South-West Germany, in 1474
the Habsburgs of Austria were able to recover the archives not
concerned with Confederate territory.

168 France, Les archives dans la vie internationale (op. cit.), p.

? Ibid.

10 /bid., p. 17.
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accompanied by a separate convention dealing solely
with this matter. Thus, the Convention between
Hungary and Romania signed at Bucharest on 16
April 1924, which was a sequel to the peace treaties
marking the end of the First World War, dealt with the
exchange of judicial records, land registers and
registers of births, marriages and deaths and specified
how the exchange was to be carried out.

(7) The second case is one in which there is more
than one successor State. The examples given below
concern old and isolated cases and cannot be taken to
indicate the existence of a custom, but it is useful to
mention them because the approach adopted would
today be rendered very straightforward through the
use of modern reproduction techniques. Article 18 of
the Barrier Treaty of 15 November 1715 concluded
between the Holy Roman Empire, England and the
United Provinces provides that the archives of the
dismembered territory, Gelderland, would not be
divided among the successor States but that an
inventory would be drawn up, one copy of which
would be given to each State, and the archival
collection would remain intact and at their disposal for
consultation.’? Similarly, article VII of the Treaty
concluded between Prussia and Saxony on 18 May
1815 refers to “deeds and papers which ... are of
common interest to both parties”.!> The solution
adopted was that Saxony would keep the originals and
provide Prussia with certified copies. Thus, regardless
of the number of successors the entire body of archives
remained intact in pursuance of the principle of the
conservation of archival collections for the sake of
facilitating administrative continuity. However, this
same principle and this same concern were to give rise
to many disputes in modern times as a result of a
distinction made between administrative archives and
historical archives.

According to some writers, administrative archives
must be transferred to the successor State in their
entirety, while so-called historical archives, in con-
formity with the principle of the integrity of the
archival collection, must remain part of the heritage of
the predecessor State unless they were established in
the territory being transferred through the normal
functioning of its own institutions. This argument,
although not without merit, is not altogether sup-
ported by practice: history has seen many cases of
transfers of archives, historical documents included.
For example, the Treaty of Vienna (3 October 1866)
by which Austria ceded Venezia to Italy provides, in
article XVIII, for the transfer to Italy of all “title deeds,
administrative and judicial documents ..., political
and historical documents of the former Republic of
Venice”, while each of the two parties undertakes to

1 League of Nations, Treaty Series, vol. XLV, p. 331.

12 France, Les archives dans la vie internationale (op. cit.), pp.
17-18.

3G. F. de Martens, ed., Nouveau Recueil de traités
repr. (Gottingen, Dieterich, 1887), vol. II (1814—1815), p. 276.

allow the others to copy ‘historical and political
documents which may concern the territories remain-
ing in the possession of the other Power and which, in
the interests of science, cannot be separated from the
archives to which they belong”.'* Other examples of
this are not difficult to find. Article 29, paragraph 1 of
the Peace Treaty between Finland and the FSRSR
signed at Dorpat on 14 October 1920 provides that:
The contracting parties undertake to return as soon as possible
archives and documents which belong to public administrations
and institutions, which are situated in their respective territories

and which concern solely or largely the other contracting party or

its history”.'*

Archives removed from or constituted outside the
transferred territory

(8) There would seem to be ample justification for
accepting as adequately reflecting the practice of States
the rule whereby the successor State is given all the
archives, historical or other, relating to the transferred
territory, even if these archives have been removed
from or are situated outside this territory. The Treaties
of Paris (1814) and of Vienna (1815) provided for the
return to their place of origin of the State archives that
had been gathered together in Paris during the
Napoleonic period.!® Under the Treaty of Tilsit (7 July
1807), Prussia, having returned that part of Polish
territory which it had conquered, was obliged to return
to the new Grand Duchy of Warsaw not only the
current local and regional archives relating to the
restored territory but also the relevant State documents
(“Berlin Archives”).!” In the same way, Poland
recovered the central archives of the former Polish
State, transferred to Russia at the end of the eighteenth
century, as well as those of the former autonomous
Kingdom of Poland for the period 1815-1863 and the
following period up to 1876. It also obtained the
documents of the Office of the Secretary of State for
the Kingdom of Poland (which acted as the central
Russian administration at St. Petersburg from 1815 to
1863), those of the Tsar’s Chancellery for Polish
Affairs, and lastly the archival collection of the Office
of the Russian Ministry of the Interior responsible for
agrarian reform in Poland.'® Reference can also be
made to the case of the Schleswig archives. Under the
Treaty of Vienna of 30 October 1864, Denmark had to
cede the three duchies of Schleswig, Holstein and
Lauenberg. Article XX of the said treaty provided as
follows:

The deeds of property, documents of the administration and
civil justice, concerning the ceded territory which are in the

!4 France, Les archives dans la vie internationale (op. cit.), p.
27.

'S League of Nations, Treaty Series, vol. 111, p. 35.

S France, Les archives dans la vie internationale (op cit),
paras. 19-20. See also Yearbook ... 1979, vol. 11 (Part One),
document A/CN.4/322 and Add. 1-2, paras. 27-29.

20” France, Les archives dans la vie internationale (op. cit.), p.

'8 Ibid., pp. 35-36.



14 Report of the International Law Commission on the work of its thirty-second session

archives of the Kingdom of Denmark shall be dispatched to the
Commissioners of the new Government of the Duchies as soon as
possible."®

For a more detailed examination of this practice of
States (although, in general, it would be wrong to
attach too much importance to peace treaties, where
solutions are based on a given “power relationship™), a
distinction can be made between two cases, namely
that of archives removed or taken from the territory in
question and that of archives constituted outside that
territory but relating directly to it.

(9) Current practice seems to acknowledge that
archives which have been removed by the predecessor
State, either immediately before the transfer of
sovereignty or even at a much earlier period, should be
returned to the successor State. There is a striking
similarity in the wording of the instruments which
terminated the wars of 1870 and of 1914. Article I1I of
the Treaty of Peace between France and Germany
signed at Frankfurt on 10 May 1871 provided as
follows:

Should any of the Documents [archives, documents, and
registers] be found missing, they shall be restored by the French
Government on the demand of the German Government.2°
This statement of the principle that archives which
have been removed must be returned was later
incorporated, in the same wording, in article 52 of the
Treaty of Versailles (28 June 1919), the only difference
being that in that treaty it was Germany that was
compelled to obey the law of which it had heartily
approved when it was the victor.?' Similar con-
siderations prevailed in the relations between Italy and
Yugoslavia. Italy was to restore to the latter adminis-
trative archives relating to the territories ceded to
Yugoslavia under the Treaty of Rapallo (12 Novem-
ber 1920) and the Treaty of Rome (27 January 1924),
which had been removed by Italy between 4 November
1918 and 2 March 1924 as the result of the Italian
occupation, and also deeds, documents, registers and
the like relating to those territories which had been
removed by the Italian Armistice Mission operating in
Vienna after the First World War.2? The agreement
between Italy and Yugoslavia of 23 December 1950 is
even more specific: article 1 provides for the delivery to
Yugoslavia of all archives “which are in the possession,
or which will come into the possession of the Italian
State, of local authorities, of public institutions and
publicly owned companies and associations”, and adds
that “should the material referred to not be in Italy, the

9 The Grear European Treaties of the Nineteenth Century, eds.
A. Oakes and R.B. Mowat (Oxford, Clarendon Press, 1921), p.
208.

2 Ibid., p. 280.

2 Part 111, sect. V, art. 52, concerning Alsace-Lorraine (ibid.
(Leipzig, Weicher, 1923), 3rd series, vol. X1, pp. 380-381).

22 Art. 12 of the Treaty of Peace with Italy of 10 February
1947 (United Nations, Treaty Series, vol. 49, p. 134). For the
Rapallo Treaty, see League of Nations, Treaty Series, vol. XVIII,
p. 387; for the Rome Treaty, ibid., vol. XXIV, p. 31.

Italian Government shall endeavour to recover and
deliver it to the Yugoslav Government”.?* However,
some French writers of an earlier era seemed for a time
to accept a contrary rule. Referring to partial annexa-
tion, which in those days was the most common type
of State succession, owing to the frequent changes in
the political map of Europe, Despagnet wrote: “The
dismembered State retains ... archives relating to the
ceded territory which are preserved in a repository
situated outside that territory”.2* Fauchille did not go
so far as to support this contrary rule, but implied that
distinction could be drawn: if the archives are outside
the territory affected by the change of sovereignty,
exactly which of them must the dismembered State
give up? As Fauchille put it:

Should it hand over only those documents that will provide the
annexing Power with a means of administering the region, or also
documents of a purely historical nature??’

The fact is that these writers hesitated to support the
generally accepted rule and even went so far as to
formulate a contrary rule because they accorded
excessive weight to a court decision which was not
only an isolated instance but also bore the stamp of the
political circumstances of the time. This was a
judgement rendered by the Court of Nancy on 16 May
1896, after Germany had annexed Alsace-Lorraine,
ruling that:

the French State, which prior to 1871 had an imprescriptible
and inalienable right of ownership over all these archives, was in
no way divested of that right by the change of nationality imposed
on a part of its territory.?®

It should be noted that the main purpose in this case
was not to deny Germany (which was not a party to
the proceedings) a right to the archives relating to the
territories under its control at that time, but to deprive
an individual of public archives which were improperly
in his possession.?” Hence the scope of this isolated
decision, which appeared to leave to France the right
to claim from individuals archives which should or
which might fall to Germany, sgems to be somewhat
limited.

(10) This isolated school of thought is mentioned
because it seemed to prevail, at least for some time and
in some cases, in French diplomatic practice. If
credence is to be given to at least one interpretation of

23 United Nations, Treaty Series, vol. 171, p. 293.

2 F. Despagnet, Cours de droit international public, 4th ed.
(Paris, Recueil Sirey, 1910), p. 128, para. 99.

25 P. Fauchille, Traité de droit international public, 8th ed. of
Manuel de droit international by H. Bonfils (Paris, Rousseau,
1922), vol. I, part 1, p. 360, para. 219.

26 Judgement of the Court of Nancy of 16 May 1896, Dufresne
vs. the State (M. Dalloz et al., Recueil périodique et critique de
Jurisprudence, de législation et de doctrine (Paris, Bureau de la
Jurisprudence génerale, 1896), part 2, p. 412).

¥ The decision concerned 16 cartons of archives which a
private individual had deposited with the archivist of Meurthe-
et-Moselle. They related both to the ceded territories and to
territories which remained French, and this provided a ground for
the Court’s decision.
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the texts, this practice seems to indicate that only
administrative archives should be returned to the
territory affected by the change of sovereignty, while
historical documents relating to that territory which
are situated outside or are removed from it remain the
property of the predecessor State. For example, the
Treaty of Zurich (10 November 1859) between France
and Austria provided that archives containing titles to
property and documents concerning administration
and civil justice relating to the territory ceded by
Austria to the Emperor of the French “which may be
in the archives of the Austrian Empire”, including
those at Vienna, should be handed over to the
commissioners of the new Government of Lombardy.?®
If there is justification for interpreting in a very strict
and narrow way the expressions used—which ap-
parently refer only to items relating to current
administration—it may be concluded that the his-
torical part of the imperial archives at Vienna relating
to the ceded territories was not affected.? Article 2 of
the Treaty of the same date between France and
Sardinia®® refers to the aforementioned provisions of
the Treaty of Zurich, while article 15 of the Treaty
concluded between Austria, France and Sardinia also
on the same date reproduces them word for word.*!
Similarly, a Convention between France and Sardinia
signed on 23 August 1860, pursuant to the Treaty of
Turin of 24 March 1860 confirming the cession of
Savoy and the County of Nice to France by Sardinia,
includes an article 10 which is cast in the same mould
as the articles cited above when it states:

Any archives containing titles to property and any adminis-
trative, religious and civil justice documents relating to Savoy and
the administrative district of Nice which may be in the possession

of the Sardinian Government shall be handed over to the French
Government.3?

(11) It is only with some hesitation that it may be
concluded that these texts contradict the existence of a
rule permitting the successor State to claim all
archives, including historical archives relating to the
territory affected by the change of sovereignty, which

2 Art. 15 of the Franco-Austrian Peace Treaty signed at
Zurich on 10 November 1859 (France, Archives diplomatigues,
Recueil de diplomatie et d’histoire (Paris, Aymot, 1861), vol. I, p.
10. M. de Clercq, Recueil des traités de la France (Paris, Durand
et Pedone-Lauriel, 1880), vol. VII (1856—1859), p. 647.

2 For this viewpoint, see G. May, “La saisie des archives du
département de la Meurthe pendant la guerre de 1870-1871",
Revue générale de droit international public, vol. XVIII, 1911, p.
35, and idem, Le Traité de Francfort (Paris, Berger-Levrault,
1909), p. 269, foot-note 2.

30 Art. 2 of the Treaty between France and Sardinia
concerning the cession of Lombardy, signed at Zurich on 10
November 1859 (France, Archives diplomatiques (op. cit.), p. 14;
de Clercq, op. cit., p. 652).

3 Art. 15 of the Treaty between Austria, France and
Sardinia, signed at Zurich on 10 November 1859 (France,
Archives diplomatigues (op. cit.), pp. 22-23; de Clercq, op..cit.,
pp. 661-662).

32 de Clercq, op. cit., vol. VIII, p. 83; de Martens, ed., Nouveau
Recueil . . . (Gottingen, Dieterich, 1869), vol. XVII, part II, p. 25.

are situated outside that territory. Would it, after all, be
very rash to interpret the words “titles to property” in
the formula “titles to property, administrative, religious
and judicial documents”, which is used in all these
treaties, as alluding to historical documents (and not
only administrative documents) that prove the owner-
ship of the territory? The fact is that in those days, in
the Europe of old, the territory itself was the property
of the sovereign, so that all titles tracing the history of
the region concerned and providing evidence regarding
its ownership were claimed by the successor. If this
view is correct, the texts mentioned above, no matter
how isolated, do not contradict the rule concerning the
general transfer of archives, including historical
archives, situated outside the territory concerned. If the
titles to property meant only titles to public property,
they would be covered by the words “administrative
and judicial documents”. Such an interpretation would
seem to be supported by the fact that these treaties
usually include a clause which appears to create an
exception to the transfer of all historical documents, in
that private documents relating to the reigning house,
such as marriage contracts, wills, family mementos,
and so forth, are excluded from the transfer.’* What
really clinches the argument, however, is the fact that
these few cases which occurred in French practice were
deprived of all significance when France, some ninety
years later, claimed and actually obtained the remain-
der of the Sardinian archives, both historical and
administrative, relating to the cession of Savoy and the
administrative district of Nice, which were preserved in
the Turin repository. The agreements of 1860 relating
to that cession were supplemented by the provisions of
the 1947 Treaty of Peace with Italy article 7 of which
provided that the Italian Government should hand
over to the French Government:

all archives historical and administrative, prior to 1860, which
concern the territory ceded to France under the Treaty of 24
March 1860 and by the Convention of 23 August 1860.3
Consequently, there seems to be ample justification for
accepting as a rule which adequately reflects State
practice the fact that the successor State should receive
all the archives, historical or other, relating exclusively
or principally to the territory affected by the suc-
cession of States, even if those archives have been
removed or are situated outside that territory.

(12) There are also examples of the treatment of
items and documents that relate to the territory
involved in the succession of States but that have been

33 Art. 10 of the Convention of 23 August 1860 between
France and Sardinia (see note 32 above) provided that France
was to return to the Sardinian Government *'titles and documents
relating to the royal family” (which implies that France had
already taken possession of them together with the other historical
archives). This clause relating to private papers, which is based on
the dictates of courtesy, is also included, for example. in the
Treaty of 28 August 1736 between France and Austria
concerning the cession of Lorraine, art. 16 of which left to the
Duke of Lorraine family papers such as “marriage contracts. wills
or other papers™.

3 For reference, see foot-note 22 above.
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established and have always been kept outside this
territory. Many treaties include this category among
the archives that must pass to the successor State. As
mentioned above,*> under the 1947 Treaty of Peace
with Italy, France was able to obtain archives relating
to Savoy and Nice established by the city of Turin.
Under the Peace Treaty of 1947 with Hungary,
Yugoslavia obtained all the -eighteenth-century
archives concerning Illyria that had been kept by
Hungary.*® Under the Craiova agreement of 7 Septem-
ber 1940 between Bulgaria and Romania concerning
the cession by Romania to Bulgaria of the Southern
Dobruja, Bulgaria obtained, in addition to the archives
in the ceded territory, certified copies of the documents
being kept in Bucharest and relating to the region
newly acquired by Bulgaria.

(13) What happens if the archives relating to the
territory affected by the change in sovereignty are
situated neither within the frontiers of this territory nor
in the predecessor State? Article 1 of the agreement
between Italy and Yugoslavia signed at Rome on 23
December 1950 provides that:

should the material referred to not be in Italy, the Italian
Government shall endeavour to recover and deliver it to the
Yugoslav Government.3?

In other words, to use terms dear to French civil law
experts, what is involved here is not so much an
“obligation of result” as an “obligation of means”.3®

35 See para. (11) above.

36 Art. 11 of the Peace Treaty with Hungary of 10 February
1947 (United Nations, Treaty Series. vol. 41, p. 178).

3 Ibid., vol. 171, p. 292.

3 There are other cases in history of the transfer to the
successor State of archives constituted outside the territory
involved in the succession of States. These examples do not fall
into any of the categories provided for in the system used here for
the succession of States, since they concern changes in colonial
overlords. These outdated examples are mentioned here solely for
information purposes. (In old works, they were regarded as
transfers of part of a territory from one State to another or from
one colonial empire to another.)

The protocol concerning the return by Sweden to France of the
Island of St. Barthélemy in the West Indies states that:

“papers and documents of all kinds relating to the acts [of the

Swedish Crown] that may be in the hands of the Swedish

administration ... shall be delivered to the French Govern-

ment” (art. 3, para. 2 of the Protocol of Paris of 31 October

1877 annexed to the Treaty between France and Sweden signed

at Paris on 10 August 1877 (de Martens, ed., Nouveau recueil

général de traités, 2nd series (Gottingen, Dieterich, 1879), vol.

IV, p. 368)).

In sect. VIII of the Treaty of Versailles, concerning
Shantung, art. 158 obliges Germany to hand over to Japan the
archives and documents relating to the Kiaochow territory
“wherever they may be” (British and Foreign State Papers, 1919
(London, H.M. Stationery Office, 1922), vol. CXI]I, p. 81).

Art. 1 of the Convention between the United States of
America and Denmark of 4 August 1916, concerning the cession
of the Danish West Indies, awards to the United States any
archives in Denmark concerning these islands (Supplement to the
American Journal of International Law (New York), vol. 11
(1917), p. 61), just as art. VIII of the Peace Treaty between
Spain and the United States of America of 10 December 1898
had already given the United States the same right with regard to
archives in Spain relating to Cuba, Puerto Rico, the Philippines

(14) The rule concerning the transfer to the suc-
cessor State of archives relating to a part of another
State’s territory is taken to be so obvious that there is
no risk of it being jeopardized by the lack of
references to it in agreements. This is the view of one
writer, who states:

Since the delivery of public archives relating to the ceded
territories is a necessary consequence of annexation, it is hardly
surprising that in many treaties of annexation there is no clause
concerning this obligation. It is implied, for it follows from the
renunciation by the ceding State of all its rights and titles in the
ceded territory.>®
The terminology used has aged, and annexation itself is
obsolete. However, the idea on which the rule is based
is still valid, the object being, according to the same
author, to “provide [the successor State] with whatever
is necessary or useful for the administration of the

territory”.4°

The “archives-territory” link

(15) As has been mentioned above, State practice
shows that the link between archives and the territory
to which the succession of States relates is taken very
broadly into account. But the nature of this link should
be made quite clear. Expert archivists generally uphold
two principles, that of “territorial origin” and that of
“territorial or functional connection”, each of which is
subject to various and even different interpretations,
leaving room for uncertainties. What seems to be
obvious is that the successor State cannot claim just
any archives; it can claim only those that relate
exclusively or principally to the territory. In order to
determine which those archives are it should be taken
into account that there are archives that were acquired
before the succession of States, either by or on behalf
of the territory, against payment or free of cost, and
with funds of the territory or otherwise.*! From this
standpoint, such archives must follow the destiny of
the territory on the succession of States. Furthermore,
the organic link between the territory and the archives
relating to it must be taken into account.*? However, a
difficulty arises when the strength of this link has to be
appraised by category of archives. Writers agree that,
where the documents in question “relate to the
predecessor State as a whole, and only incidentally to

and the island of Guam (W. M. Malloy, ed., Treaties, Conven-
tions, International Acts, Protocols and Agreements between the
United States of America and other Powers, 1776—1909
(]Wa;hington, D.C., Government Printing Office, 1910), vol. IL, p.
693).
3 L. Jacob, La clause de livraison des archives publiques dans
les traités d’annexion (Paris, Giard et Briére, 1915) (thesis), p. 11.
40 Ibid.

4UArt. 11 of the 1947 Treaty of Peace with Hungary (see
foot-note 36 above) rightly states, in para. 2, that the successor
States, Yugoslavia and Czechoslovakia, shall have no right to
archives or objects “acquired by purchase, gift or legacy” or to
“original works of Hungarians™.

42By the Treaty of Peace of 1947 (see foot-note 36 above),
art. 11, para. 1, Hungary handed over to the successor States,
Czechoslovakia and Yugoslavia, objects “constituting [their]
cultural heritage [and] which originated in those territories ... ”.
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the ceded territory”, they “remain the property of the
predecessor State, [but] it is generally agreed that
copies will be furnished to the annexing State at its
request”.®3 The “archives-territory” link was
specifically taken into account in the aforementioned
Rome Agreement of 23 December 1950 between
Yugoslavia and Italy concerning archives.*4

(16) Attention is drawn at this point to the decision
of the Franco-Italian Conciliation Commission which
held that archives and historical documents, even if
they belonged to a municipality whose territory was
divided by the new frontier drawn in the Treaty of
Peace with Italy, must be assigned in their entirety to
France, the successor State, whenever they related to
the ceded territory.*® As was mentioned in an earlier
context,* after the Franco-German war of 1870 the
archives of Alsace-Lorraine were handed over to the
German successor State. However, the problem of the
archives of the Strasbourg educational district and of
its schools was amicably settled by means of a special
convention. In this case, however, the criterion of the
“archives-territory” link was applied only in the case of

documents considered to be “of secondary interest to

the German Government”.*’

Special obligations of the successor State

(17) The practice of States shows that many treaties
impose upon the successor State an essential obligation

43 C. Rousseau, Droit international public (Paris, Sirey, 1977),
vol. IIl, p. 384. See also D. P. O’Connell, State Succession in
Municipal Law and International Law (Cambridge University
Press, 1967), vol. I: Internal Relations, pp. 232-233.

44 Art. 6 of the Agreement (see foot-note 23 above) provides
that archives which are indivisible or of common interest to both
parties:

“shall be assigned to that Party which, in the Commission’s
judgement, is more interested in the possession of the
documents in question, according to the extent of the territory
or the number of persons, institutions or companies to which
these documents relate. In this case, the other Party shall
receive a copy of such documents, which shall be handed
over to it by the Party holding the original”.

45 Decision No. 163 rendered on 9 October 1953 (Reports of
International Arbitral Awards, vol. XIII (United Nations
publication, Sales No. 64.V.3), p. 503). This decision includes the
following passage:

“Communal property apportioned pursuant to paragraph 18

[of annex XIV to the Treaty of Peace with Italy] should be
deemed not to include ‘all relevant archives and documents of
an administrative character or historical value’; such archives
and documents, even if they belong to a municipality whose
territory is divided by a frontier established under the terms of
the Treaty, pass to what is termed the successor State if they
concern the territory ceded or relate to property transferred
(annex X1V, para. 1); if these conditions are not fulfilled, they
are not liable either to transfer under paragraph 1 or to
apportionment under paragraph 18, but remain the property of
the Italian municipality. What is decisive, in the case of
property in a special category of this kind, is the notional link
with other property or with a territory.” (Ibid., pp. 516~-517).

46 Para. (9).

%7 Convention of 26 April 1872, signed at Strasbourg (de
Martens, ed., Nouveau Recueil général de traités (Gottingen,
Dieterich, 1875), vol. XX, p. 875).

which constitutes the normal counterpart of the
predecessor State’s duty to transfer archives to the
successor State. Territorial changes are often accom-
panied by populatior movements (new frontier lines
which divide the inhabitants on the basis of a right of
option, for instance). Obviously, this population
cannot be governed without, at least, administrative
archives. Consequently, in cases where archives pass
to the successor State by agreement, it cannot refuse to
deliver to the predecessor State, upon the latter’s
request, any copies it may need. Any expense involved
must of course be defrayed by the requesting State. It
is understood that the handing over of these papers
must not jeopardize the security or sovereignty of the
successor State. For example, if the predecessor State
claims the purely technical file of a military base it has
constructed in the territory or the judicial record of one
of its nationals who has left the ceded territory, the
successor State can refuse to hand over copies of
either. Such cases involve elements of discretion and
expediency of which the successor State, like any other
State, may not be deprived. The successor State is
sometimes obliged, by treaty, to preserve carefully
certain archives which may be of interest to the pre-
decessor State in the future. The aforementioned
Convention of 4 August 1916 between the United
States of America and Denmark providing for the
cession of the Danish West Indies stipulates in the
third paragraph of article 1 that:

. archives and records shall be carefully preserved, and
authenticated copies thereof, as may be required shall be at all
times given to the ... Danish Government, . .. or to such properly
authorized persons as may apply for them,*®

Time-limits for handing over the archives

(18) These time-limits vary from one agreement to
another. The finest example of the speed with which
the operation can be carried out is undoubtedly to be
found in the Treaty of 26 June 1816 between the
Netherlands and Prussia, article XLI of which pro-
vides that:

Archives, maps and other records . . . shail be handed over to
the new authorities at the same time as the territories
themselves.*

State libraries

(19) In earlier discussion on this topic it was
explained how difficult it has been to find information
about the transfer of libraries.®® Three peace treaties
signed after the First World War nevertheless ex-
pressly mentioned that libraries must be restored at the
same time as archives. The instruments in question are
the Treaty of Moscow between the FSRSR and Latvia

48 For reference, see foot-note 38, fourth para.

4 G. F. de Martens, ed., Nouveau recueil de traités, vol. 111
(1808—1818), repr. (Gottingen, Dieterich 1877), p. 41.

0 Yearbook ... 1970, vol. 11, p. 161, document A/CN.4/226,
paras. (47) et seq. of the commentary to art. 7.
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(11 August 1920), article,’! the Treaty of Moscow"
between the FSRSR and Lithuania (12 July 1920)
article 9,%? and the Treaty of Riga between the FSRSR,
Poland and the Ukraine (18 March 1921), article 11,
paragraph 1.%3 In those treaties the following formula
is used:

The Russian Government shall at its own expense restore to . ..
and return to the ... Government all libraries, records, museums,
works of art, educational material, documents and other property
of educational and scientific establishments, Government,
religious and communal property and property of incorporated
institutions, in so far as such objects were removed from ...
territory during the world war of 1914-1917, and in so far as they
are or may be actually in the possession of the Governmental or
Public administrative bodies of Russia.

(20) The conclusions and solutions to which a review
of State practice gives rise would not appear to provide
very promising material on which to base a proposal
for an acceptable draft article on the problem of
succession to State archives in the event of the transfer
of part of a State’s territory to another State. There are
many reasons why the solutions adopted in treaties
cannot be taken as an absolute and literal model for
dealing with this problem in a draft article.

(@) First, it is clear that peace treaties are almost
inevitably an occasion for the victor to impose on the
vanquished solutions which are most advantageous for
the former. Germany, the victor in the Franco-German
war of 1870, dictated its own law as regards the
transfer of archives relating to Alsace-Lorraine right
until 1919, when France, in turn, was able to dictate its
own law for the return of those same archives, as well
as others, relating to the same territory. History
records a great many instances of such reversals,
involving first the break-up and later the reconstitution
of archive collections or, at best, global and massive
transfers one day in one direction and the next day in
the other.

(b) The solutions offered by practice are not very
subtle nor always equitable. In practice, decisions
concerning the transfer to the successor State of
archives of every kind—whether as documentary
evidence, instruments of administration, historical
material or cultural heritage—are made without
sufficient allowance for certain pertinent factors. It is
true that in many cases of the transfer of archives,
including central archives and archives of an historical
character relating to the ceded territory, the pre-
decessor State was given an opportunity to take copies
of these archives.

(¢) As regards this type of succession, the pro-
visions of the articles already adopted should be borne
in mind, lest the solutions chosen conflict, without
good reason, with those provisions.

(21) In this connection, reference is made to draft
article 10, paragraph 1 of which places the emphasis

51 League of Nations, Treaty Series, vol. II, p. 221.
52 Ibid., vol. 111, p. 129.
53 Ibid., vol. V1, p. 139.

on the agreements between the predecessor State and
the successor State, and paragraph 2(b) of which states
that, in the absence of such an agreement,

movable State property of the predecessor State connected with
the activity of the predecessor State in respect of the territory to
which the succession of States relates shall pass to the successor
State.

(22) It should not be forgotten that, in the view of the
Commission, the type of succession referred to here
concerns the transfer of a small portion of territory.
The problem of State archives where part of a territory
is transferred may be stated in the following terms:
State archives of every kind that have a direct and
necessary link with the management and adminis-
tration of the part of the territory transferred must
unquestionably pass to the successor State. The basic
principle is that the part of territory concerned must be
transferred so as to leave to the successor State as
viable a territory as possible in order to avoid any
disruption of management and facilitate proper ad-
ministration. In this connection, it may happen that in
consequence of the transfer of a part of one State’s
territory to another State some, or many, of the
inhabitants, preferring to retain their nationality, leave
that territory and settle in the other part of the territory
which remains under the sovereignty of the pre-
decessor State. Parts of the State archives that pass,
such as taxation records or records of births, mar-
riages and deaths, concern these transplanted inhabi-
tants. It will then be for the predecessor State to ask
the successor State for all facilities, such as micro-
filming, in order to obtain the archives necessary for
administrative operations relating to its evacuated
nationals. In no case, however, inasmuch as it is a
minority of the inhabitants which emigrates, may
the successor State be deprived of the archives
necessary for administrative operations relating to the
majority of the population which stays in the trans-
ferred territory. The foregoing remarks concern the
case of State archives which, whether or not situated in
the part of territory transferred, have a direct and
necessary link with its administration. This means, by
and large, State archives of an administrative charac-
ter. There remains the case of State archives of an
historical or cultural character. If these historical
archives relate exclusively or principally to the part of
territory transferred, there is a strong presumption that
they are distinctive and individualized and constitute a
homogeneous and autonomous collection of archives
directly connected with, and forming an integral part
of the historic and cultural heritage of the transferred
territory. In logic and equity, this property should pass
to the successor State.

It follows from the comments in the preceding
paragraphs that where the archives are not State
archives at all, but are local administrative, historical
or cultural archives, owned in its own right by the part
of territory transferred, they are not affected by these
draft articles, for these articles are concerned with
State archives. Local archives which are proper to the
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territory transferred remain the property of that
territory, and the predecessor State has no right to
remove them on the eve of its withdrawal from the
territory or to claim them later from the successor
State.

(23) These various points may be summed up as
follows:

Where a part of a State’s territory is transferred by
that State to another State:

(a) State archives of every kind having a direct
and necessary link with the administration of the
transferred territory pass to the successor State.

(b) State archives which relate exclusively or
principally to the part of territory transferred pass to
the successor State.

(¢) Whatever their nature or contents, local
archives proper to the part of territory transferred are
not affected by the succession of States.

(d) Because of the administrative needs of the
successor State, which is responsible for administering
the part of territory transferred, and of the predecessor
State, which has a duty to protect its interests as well
as those of its nationals who have left the part of
territory transferred, and secondly, because of the
problems of the indivisibility of certain collections of
archives that constitute an administrative, historical or
cultural heritage, the only desirable solution that can
be visualized is that the parties should settle an
intricate and complex issue by agreement. Accor-
dingly, in the settlement of these problems, priority
should be given, over all the solutions put forward, to
agreement between the predecessor State and the
successor State. This agreement should be based on
principles of equity and should take account of all the
special circumstances, particularly of the fact that the
part of territory transferred has contributed, financially
or otherwise, to the formation and preservation of the
archive collections. The principles of equity relied upon
should make it possible to take account of various
factors, including the requirements of viability of the
transferred territory and apportionment according to
the shares contributed by the predecessor State and by
the territory separated from that State.

(24) The Commission, in the light of the foregoing
considerations and inspiring itself from the text of
articles 10 and B already adopted, prepared the present
text for article C, which concerns the case of
succession of States corresponding to that covered by
article 10, namely, transfer of part of the territory of a
State. The cases of transfer of territory envisaged have
been explained in paragraph (6) of the commentary to
article 10.3* Paragraph 1 of article C repeats, for the
case of State archives, the rule contained in paragraph
I of article 10, which establishes the primacy of
agreement.

(25) In the absence of an agreement between the
predecessor and successor States, the provisions of

54 See foot-note 2 above.

paragraph 2, of article C apply. Sub-paragraph (a) of
paragraph 2 deals with what is sometimes called
“administrative” archives, providing that they shall
pass to the successor State. To avoid using such an
expression, which is not legally precise, the Commis-
sion, borrowing from the terminology used in the
corresponding provision of article B (paragraph 1(5))
referred to that category of archives as “the part of
State archives of the predecessor State which, for
normal administration of the territory to which the
succession of States relates, should be at the disposal
of the State to which the territory in question is
transferred”. The Commission preferred to use the
phrase “should be at the disposal of the State to which
the territory in question is transferred” instead of that
found in article B, “should be in that territory” as being
more appropriate to take account of the specific
characteristics of the case of succession of States
covered by article C. Subparagraph (b) of paragraph 2
embodies the rule according to which the part of the
State archives of the predecessor State other than the
part referred to in subparagraph (a) shall pass to the
successor State if it relates exclusively or principally to
the territory to which the succession of States relates.
The words “exclusively or principally” were likewise
regarded as being the most appropriate to delimit the
rule, bearing in mind the basic characteristic of the
case of succession of States dealt with in the article,
namely, the transfer of small areas of territory.

(26) Paragraph 3 repeats, for the case of a suc-
cession of States arising from the transfer of part of the
territory of a State, the rule embodied in paragraph 3
of article B. The relevant paragraphs of the commen-
tary to that provision (paragraphs (20) to (24)) are
also applicable to paragraph 3 of the present article.

(27) Paragraph 4 establishes the duty for the State to
which State archives pass or with which they remain to
make available to the other State, at the request and at
the expense of that other State, appropriate repro-
ductions of documents of its State archives. Sub-
paragraph (a) deals with the situation where the
requesting State is the successor State, in which case
the documents of State archives to be reproduced are
those connected with the interests of the transferred
territory, a qualification already made in paragraph 2
of article B. Subparagraph (b) of paragraph 4 covers
the situation where the requesting State is the pre-
decessor State. In such a case, the documents of State
archives to be reproduced are those which have passed
to the successor State in accordance with the pro-
visions of paragraph 1 or 2 of article C.

Article D. Uniting of States

1. When two or more States unite and so form a
successor State, the State archives of the predecessor
States shall pass to the successor State.

2. Without prejudice to the provision of paragraph
1, the allocation of the State archives of the pre-
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decessor States as belonging to the successor State or,
as the case may be, to its component parts shall be
governed by the internal law of the successor State.

Commentary

(1) The present article deals with succession to State
archives in the case of uniting of States. The agreement
of the parties has a decisive place in the matter of State
succession in matters other than treaties, but nowhere
is it more decisive than in the case of a uniting of
States. Union consists essentially and basically of a
voluntary act. In other words, it is the agreement of the
parties which settles the problems arising from the
union. Even where the States did not, before uniting,
reach agreement on a solution in a given field—for
example—archives, such omission or silence may be
interpreted without any risk of mistake, as the common
will to rely on the future provisions of internal law to
be enacted instead by the successor State for the
purpose, after the uniting of States has become a
reality. Thus, if the agreement fails to determine what
is to become of the predecessor State’s archives,
internal law prevails.

(2) It is the law in force in each component part at
the time of the uniting of States that initially prevails.
However, pending the uniting, such law can only give
expression to the component part’s sovereignty over its
own archives. Consequently, in the absence of an
agreed term in the agreements concerning the union,
the archives of each component part do not pass
automatically to the successor State, because the
internal law of the component part has not been
repealed. Only if the successor State adopts new
legislation repealing the component parts’ internal laws
in the matter of archives are those archives transferred
to the successor State.

(3) The solution depends on the constitutional nature
of the uniting of States. If the union results in the
creation of a federation of States, it is difficult to see
why the archives of each component part which
survives (although with reduced international com-
petence) should pass to the successor State. If, on the
other hand, the uniting of States results in the
establishment of a unitary State, the predecessor States
cease to exist completely, and their State archives can
only pass to the successor State, in international law at
least.

(4) The solution depends also on the nature of the
archives. If they are historical in character, the
archives of the predecessor State are of interest to it
alone and of relatively little concern to the union,
unless it is decided by treaty, for reasons of prestige or
other reasons, to transfer them to the seat of the union
or to declare them to be its property. Any change of
status or application, particularly a transfer to the
benefit of the successor State of other categories or
archives needed for the direct administration of each
constituent State, would be not only unnecessary for

the union but highly prejudicial for the administration
of the States forming the union.

(5) Referring to the case of a uniting of States leading
to a federation, Fauchille has said:

The State ... ceasing to exist not as a State but only as a
unitary State, should retain its own patrimony, for the existence of
this patrimony is in no way incompatible with the new regime to
which the State is subject. Although its original independence is
lost its legal personality remains, and there is no reason why its
progerty should become the property of the federation or union

Castrén shares that opinion: “Since the members of the
union of States retain their statehood, their public
property continues as a matter of course to belong to
them.”*® Thus, both international treaty instruments
and instruments of internal law, such as constitutions
or basic laws, effect and define the uniting of States,
stating the degree of integration. It is on the basis of
these various expressions of will that the devolution of
State archives must be determined.

(6) Once States agree to constitute a union among
themselves, it must be presumed that they intend to
provide it with the means necessary for its functioning
and administration. Thus, State property, particularly
State archives, are normally transferred to the suc-
cessor State only if they are found to be necessary for
the exercise of the powers devolving upon that State
under the constituent act of the union. The transfer of
the archives of the predecessor States does not,
however, seem to be necessary to the union, which will
in time establish its own archives. The archives of the
component parts will continue to be more useful to
those parts than to the union itself, for the reasons
already given.’’

(7) In this connection, an old but significant example
may be recalled, that of the unification of Spain during
the fifteenth and sixteenth centuries. That union was
effected in such a way that the individual kingdoms
received varying degrees of autonomy, embodied in
appropriate organs. Consequently, there was no
centralization of archives. The present organization of
Spanish archives is still profoundly influenced by that
system.

(8) The text of article D repeats that of the
corresponding article in Part II, namely, article 12,
also entitled “Uniting of States”, except for the
substitution of the word “archives” for the word
“property” in both paragraphs of the article. The
parallel between article D and 12 is obvious, and the
Commission therefore refers to the commentary to the
latter article as being equally applicable to the present
text.

% Fauchille, op. cit., p. 390, para. 233.

%6 E. Castrén, “Aspects récents de la succession d’Etats,”
Recueil des cours de I'Académie de droit international de La
Haye 19511 (Paris, Sirey, 1952), vol. 18, p. 454.

57 See para. (4) above.

8 See foot-note 2 above.
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Article E.  Separation of part or parts of the territory
of a State

1. When part or parts of the territory of a State
separate from that State and form a State, and unless
the predecessor State and the successor State
otherwise agree:

(a) the part of State archives of the predecessor
State which, for normal administration of the territory
to which the succession of States relates, should be in
that territory shall pass to the successor State;

(b) the part of State archives of the predecessor
State, other than the part referred to in subparagraph
(a), that relates directly to the territory to which the
succession of States relates shall pass to the successor
State.

2. The passing or the appropriate reproduction of
parts of the State archives of the predecessor State,
other than those dealt with in paragraph 1, of interest
to the territory to which the succession of States relates
shall be determined by agreement between the pre-
decessor State and the successor State in such a
manner that each of those States can benefit as widely
and equitably as possible from those parts of the State
archives.

3. The predecessor State shall provide the suc-
cessor State with the best available evidence of
documents from the State archives of the predecessor
State which bear upon title to the territory of the
successor State or its boundaries or which are
necessary to clarify the meaning of documents of State
archives which pass to the successor State pursuant to
other provisions of the present article.

4. Agreements between the predecessor State and
the successor State in regard to State archives of the
predecessor State shall not infringe the right of the
peoples of those States to development, to information
about their history, and to their cultural heritage.

5. The predecessor and successor States shall, at
the request and at the expense of one of them, make
available appropriate reproductions of documents of
their State archives connected with the interests of their
respective territories.

6. The provisions of paragraphs 1 to 5 apply when
part of the territory of a State separates from that State
and unites with another State.

Article F. Dissolution of a State

1. When a predecessor State dissolves and ceases
to exist and the parts of its territory form two or more
States, and unless the successor States concerned
otherwise agree:

(a) the part of the State archives of the predecessor
State which should be in the territory of a successor
State for normal administration of its territory shall
pass to that successor State;

(5) the part of the State archives of the predecessor
State, other than the part referred to in subparagraph
(a), that relates directly to the territory of a successor
State shall pass to that successor State.

2. The passing of the parts of the State archives of
the predecessor State other than those dealt with in
paragraph 1, of interest to the respective territories of
the successor States shall be determined by agreement
between them in such a manner that each of those
States can benefit as widely and equitably as possible
from those parts of the State archives.

3. Each successor State shall provide the other
successor State or States with the best available
evidence of documents from its part of the State
archives of the predecessor State which bear upon title
to the territories or boundaries of that other successor
State or States or which are necessary to clarify the
meaning of documents of State archives which pass to
that State or States pursuant to other provisions of the
present article.

4. Agreements concluded between the successor
States concerned in regard to State archives of the
predecessor State shall not infringe the right of the
peoples of those States to development, to information
about their history, and to their cultural heritage.

§. Each successor State shall make available to
any other successor State, at the request and at the
expense of that State, appropriate reproductions of
documents of its part of the State archives of the
predecessor State connected with the interests of the
territory of that other successor State,

6. The provisions of paragraphs 1 to § shall not
prejudge any question that might arise by reason of the
preservation of the unity of the State archives of the
successor States in their reciprocal interest.

Commentary

(1) Articles E and F concern, respectively, suc-
cession to State archives in the cases of separation of
part or parts of the territory of a State and of
dissolution of a State. These cases are dealt with in
separate draft articles, with respect both to State
property and State debts,® but in a combined
commentary. A similar presentation is therefore
followed in the present commentary. Separation and
dissolution both concern cases where a part or parts of
the territory of a State separate from that State to form
one or more individual States. The case of separation,
however, is associated with that of secession, in which
the predecessor State continues to exist, whereas in the
case of dissolution the predecessor State ceases to exist
altogether.

(2) An important and multiple dispute concerning
archives arose among Scandinavian countries, par-

59 See Yearbook . .. 1979, vol. 11 (Part Two), pp. 37 et seq. and
71 et seq., document A/34/10, chap. I, sect. B, arts. 13 and 14
and arts. 22 and 23.
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ticularly at the time of the dissolution of the Union
between Norway and Sweden in 1905 and of the
Union between Denmark and Iceland in 1944. In the
first case, it seems, first, that both countries, Norway
and Sweden, retained their respective archives, which
the Union had not merged, and secondly, that it was
eventually possible to apportion the central archives
between the two countries, but not without great
difficulty. In general, the principle of functional
connection was combined with that of territorial origin
in an attempt to reach a satisfactory result. The
convention of 27 April 1906 concluded between
Sweden and Norway one year after the dissolution of
the Union, settled the allocation of common archives
held abroad. That convention, which settled the
problem of the archives of consulates that were the
common property of both States, provided that:
documents relating exclusively to Norwegian affairs, and com-
pilations of Norwegian laws and other Norwegian publications,
shall be handed over to the Norwegian diplomatic agent
accredited to the country concerned.%

Later, pursuant to a protocol of agreement between the
two countries dated 25 April 1952, Norway arranged
for Sweden to transfer certain central archives which
had been common archives.

(3) A general arbitration convention concluded on
15 October 1927 between Denmark and Iceland
resulted in a reciprocal handing over of archives. When
the Union between Denmark and Iceland was dis-
solved, the archives were apportioned haphazardly.
There was, however, one problem which was to hold
the attention of both countries, to the extent that public
opinion in Iceland and Denmark was aroused, some-
thing rarely observed in disputes relating to archives.
What was at stake was an important collection of
parchments and manuscripts of great historical and
cultural value containing, inter alia, old Icelandic
legends and the “Flatey Book”, a two-volume
manuscript written in the fourteenth century by two
monks of the island of Flatey, in Iceland, and tracing
the history of the kingdoms of Norway. The parch-
ments and manuscripts were not really State archives,
since they had been collected in Denmark by an
Icelander, Arne Magnussen who was Professor of
History at the University of Copenhagen. He had
saved them from destruction in Iceland, where they
were said to have been used on occasion to block up
holes in the doors and windows in the houses of
Icelandic fishermen.

(4) These parchments, whose value had been
estimated at 600 million Swiss francs, had been duly
bequeathed in perpetuity by their owner to a university
foundation in Copenhagen. Of Arne Magnussen’s
2,855 manuscript and parchments, 500 had been
restored to Iceland after the death of their owner and
the rest were kept by the foundation which bears his
name. Despite the fact that they were private property,

% Baron Descamps et L. Renault, Recueil international des
traités du X Xe siecle, année 1906 (Paris, Rousseau, n.d.), p. 1050.

duly bequeathed to an educational establishment, these
archives were finally handed over in 1971 to the
Icelandic Government, which had been claiming them
since the end of the Union between Denmark and
Iceland, as the local governments which preceded them
had been doing since the beginning of the century. This
definitive restitution occurred pursuant to Danish
judicial decisions. The Arne Magnussen’s University
Foundation of Copenhagen, to which the archives had
been bequeathed by their owner, had challenged the
Danish Government’s decision to hand over the
documents to Iceland, instituting proceedings against
the Danish Minister of National Education in the
Court of Copenhagen. The Court ruled in favour of the
restitution of the archives by an order of 17 November
1966.5! The foundation having appealed against this
ruling, the Danish Supreme Court upheld the ruling by
its decision of 18 March 1971.%2 Both Governments
had agreed on the restitution of the originals to
Iceland,®® which was to house them in a foundation
similar to and having the same objects as those set
forth in the statutes of the Arne Magnussen’s Foun-
dation. They also agreed on the conditions governing
the loan, reproduction and consultation of these
archives in the interest of scholarly research and
cultural development. The agreement ended a long and
bitter controversy between the Danes and the Iceland-
ers, who both felt strongly about this collection,
which is of the greatest cultural and historical value to
them. On 21 April 1971 the Danish authorities
returned the Flatey Book and other documents; over
the following twenty-five years, the entire collection of
documents will join the collection of Icelandic manu-
scripts at the Reykjavik Institute.5*

(5) In the event of dissolution of a State, each of the
successor States receives the archives relating to its
territory. The central archives of the dissolved State
are apportioned between the successor States if they
are divisible, or are placed in the charge of the
successor State they concern most directly if they are
indivisible. Copies are generally made for any other
successor State concerned.

(6) The disappearance of the Austro-Hungarian
monarchy after the First World War gave rise to a
very vast and complicated dispute concerning archives
which has not yet been completely settled. The
territories that were detached from the Austro-
Hungarian Empire to form new States, such as

8! Revue générale de droit international public vol. LXXXI,
(1967) pp. 401-402.

%2See Danish text: Hgjesteretsdomme (Supreme Court
decision), 18 March 1971, Case No. 68/1970, Arne Magnussen’s
Bequest, “Arnamagnae” Foundation v. Ministry of National
Education, in Hgjesteretsdomme (March 1971), Ugeskrift for
Retsveesen, (8 May 1971), pp. 299-305.

83 See also J. H. W. Verzijl, International Law in Historical
Perspective, (Leyden, Sijthoff, 1974), vol. VII, p. 153, which
mentions the case of the Icelandic parchments.

¢ A. E. Pederson: “Scandinavian sagas sail back to Iceland”,
International Herald Tribune, 23 April 1971, p. 16.
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Czechoslovakia after the First World War, arranged
for the archives concerning them to be handed over to
them.%® The treaty concluded on 10 August 1920 at
Sévres between Czechoslovakia, Italy, Poland,
Romania and the Serb-Croat-Slovene State at Sévres
provides as follows in article 1:

Allied States to which territory of the former Austro-
Hungarian monarchy has been or will be transferred, or which
were established as a result of the dismemberment of that
monarchy, undertake to restore to each other any of the following
objects which may be in their respective territories:

1. Archives, registers, plans, title-deeds and documents of
every kind of the civil, military, financial, judicial or other ad-
ministrations of the transferred territories . . ..

(7) The earlier Treaty of Saint-Germain-en-Laye (10
September 1919) between the Allied Powers and
Austria contained many provisions obliging Austria to
hand over archives to various new (or preconstituted)
States.®” A convention concluded between Austria and
various States attempted to settle the difficulties which
had arisen as a result of the implementation of the
provision of the Treaty of Saint-Germain-en-Laye in
the matter of archives.®® It provided, inter alia, for
exchanges of copies of documents, for the allocation to
successor States of various archives relating to
industrial property, and for the establishment of a list
of reciprocal claims. An agreement of 14 October
1922 concluded at Vienna between Czechoslovakia
and Romania® provided for a reciprocal handing over
of archives inherited from the Austro-Hungarian
monarchy by each of the two States and concerning
the other State. On 26 June 1923, the convention
concluded between Austria and the Kingdom of the
Serbs, Croats and Slovenes,”® pursuant to the pertinent
provisions of the Treaty of Saint-Germain-en-Laye,
provided for the handing over by Austria to the
Kingdom of archives concerning the Kingdom. A start
was made with the implementation of this convention.
On 24 November 1923 it was Romania’s turn to
conclude a convention with the Kingdom of the Serbs,
Croats and Slovenes, which was signed at Belgrade,
for the reciprocal handing over of archives. Similarly,
the convention concluded between Hungary and
Romania at Bucharest on 16 April 1924 with a view to

65 Art. 93 of the Treaty of Saint-Germain-en-Laye (G. F. de
Martens, ed., Nouveau Recueil général de traités (Leipzig,
Weicher, 1923), 3rd series, vol. X1, p. 715).

%6 [bid. (1924), vol. XII, pp. 810-811.

€7 See arts. 93, 97, 192, 193, 194, 196, 249 and 250 of the
Treaty of Saint-Germain-en-Laye (ibid. (1923), vol. XI, pp. 715
el seq.).

%8 See arts. 1-6 of the Convention of 6 April 1922 concluded
between Austria, Czechoslovakia, Hungary, Italy, Poland,
Romania and the Kingdom of the Serbs, Croats and Slovenes
(Italy, Ministero degli affari esteri, Trattati e Convenzioni fra il
Regno d'ltalia e gli Altri Stati (Rome, 1931), vol. 28, pp.
361--370).

% League of Nations, Treaty Series, vol. XXV, p. 163.

" Kingdom of the Serbs, Croats and Slovenes, Sluzbene
Novine (Official Journal) (Belgrade), 6th year, No. 54—VII (7
March 1924), p. L.

the reciprocal handing over of archives’ settled, so far
as the two signatory countries were concerned, the
dispute concerning archives which had resulted from
the dissolution of the Austro-Hungarian monarchy. In
the same year the same two countries, Hungary
and Romania, signed another convention, also in
Bucharest, providing for exchanges of administrative
archives.” A treaty of conciliation and arbitration was
concluded on 23 April 1925 between Czechoslovakia
and Poland™ for a reciprocal handing over of archives
inherited from the Austro-Hungarian monarchy.

(8) Yugoslavia and Czechoslovakia subsequently
obtained from Hungary, after the Second World War,
by the Treaty of Peace of 10 February 1947, all
historical archives which had been constituted by the
Austro-Hungarian monarchy between 1848 and 1919
in those territories. Under the same treaty, Yugoslavia
was also to receive from Hungary the archives
concerning Illyria, which dated from the eighteenth
century.” Article 11, paragraph 1, of the same treaty
specifically states that the detached territories which
had formed a State (Czechoslovakia, Yugoslavia) were
entitled to the objects ‘“constituting [their] cultural
heritage . . . which originated in those territories”; thus,
the article was based on the link existing between
the archives and the territory. Paragraph 2 of the
same article, moreover, rightly stipulates that
Czechoslovakia would not be entitled to archives or
objects “‘acquired by purchase, gift or legacy and
original works of Hungarians”; by a contrario reason-
ing it follows, presumably, that objects acquired by the
Czechoslovak territory should revert to it. In fact,
these objects have been returned to Czechoslovakia.”

(9) The aforementioned article 11 of the Treaty of
Peace with Hungary is one of the most specific with
regard to time-limits for the handing over of archives;
it establishes a veritable timetable within a maximum
time-limit of 18 months.

(10) This simple enumeration of only some of the
many agreements reached on the subject of archives
upon the dismemberment of the Austro-Hungarian
monarchy gives some idea of the complexity of the
problem to be solved in the matter of the archives of
the Austro-Hungarian monarchy. Certain archival
disputes that arose in this connection concern the
succession of States by “transfer of part of the territory
of a State to another State”, as has been indicated in
the commentary to article C.

" League of the Nations, Treaty Series, vol. XLV, p. 330.

2Gee arts. 1 (para. 5) and 18 of the convention signed at
Bucharest on 3 December 1924 for an exchange of papers
relating to judicial proceedings, land, registers of births, marriages
and deaths.

3 League of Nations, Treaty Series, vol. XLVIII, p. 383.

74 Art. 11 of the Treaty of Peace with Hungary (for ref-
erence, see foot-note 36 above).

75 The provisions of the same art. 11 (para. 2) were rep-
roduced for the case of Yugoslavia.
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(11) Other disputes, also resulting from the dis-
solution of the Austro-Hungarian monarchy, con-
cerned the “separation of one or more parts of the
territory of a State” to form a new State and the
dissolution of a State resulting in two or more new
States. The archival dispute caused by the disappear-
ance of the Habsburg monarchy has given rise to
intricate, even inextricable, situations and cross-claims
in which each type of succession of States cannot
always easily be separated.”

(12) The convention concluded at Baden on 28 May
1926 between the two States, Austria and Hungary,
which had given the Austro-Hungarian monarchy its
name had partly settled the Austro-Hungarian archival
dispute. Austria handed over the ‘“Registraturen”,
documents of a historical nature concerning Hun-
gary. The archives of common interest, however,
formed the subject of special provisions, pursuant to
which a permanent mission of Hungarian archivists is
working in Austrian State archives, has free access to
the shelves and participates in the sorting of the
common heritage. (The most difficult question con-
cerning local archives related to the devolution of the
archives of the two counties of Sopron (Odenburg) and
Vas (Eisenburg) which, having been transferred to
Austria, formed the Burgenland, while their chief
towns remained Hungarian. It was decided to leave
their archives, which had remained in the chief towns,
to Hungary, except for the archives of Eisenstadt and
various villages, which were handed over to Austria.
This solution was later supplemented by a convention
permitting annual exchanges of microfilms in order not
to disappoint any party.)”’

(13) The case of the break-up of the Ottoman
Empire after the First World War is similar to that of a
separation of several parts of a State’s territory,
although the Turkish Government upheld the theory of
the dissolution of a State when, during negotiation of
the treaty signed at Lausanne in 1923, it considered the
new Turkish State as a successor State on the same
footing as the other States which had succeeded to the
Ottoman Empire. This controversy adds a justification
for the joint commentaries on the cases of separation
and dissolution. The following provision appears in the
Treaty of Lausanne:

76 See, in addition to the agreements mentioned in the preceding
paragraphs, the Convention of Nettuno (20 July 1925) between
Italy and the Kingdom of the Serbs, Croats and Slovenes (arts.
1-15); the convention of 26 October 1927 concluded between
Czechoslovakia and Poland for the handing over of archives
inherited from the Austro-Hungarian monarchy and concerning
each of the two contracting States; the Convention of Rome (23
May 1931) concluded between Czechoslovakia and Italy for the
apportionment and reproduction of archives of the former
Austro-Hungarian army (art. 1-9); the Agreement of Vienna
(26 October 1932) which enabled Poland to obtain various
archives from Austria; the Convention of Belgrade (30 January
1933) between Romania and Yugoslavia; etc.

1 See the statements by Mr. Szedd at the sixth International

Conference of the Archives Round Table (France, Les archives
dans la vie internationale (op. cit.), p. 137).

Article 139

Archives, registers, plans, title-deeds and other documents of
every kind relating to the civil, judicial or financial adminis-
tration. or the administration of Wakfs, which are at present in
Turkey and are only of interest to the Government of a territory
detached from the Ottoman Empire, and reciprocally those in a
territory detached from the Ottoman Empire which are only of
interest to the Turkish Government shall reciprocally be restored.

Archives, registers, plans, title-deeds and other documents
mentioned above which are considered by the Government in
whose possession they are as being also of interest to itself, may
be retained by that Government, subject to its furnishing on
request photographs or certified copies to the Government
concerned.

Archives, registers, plans, title-deeds and other documents
which have been taken away either from Turkey or from detached
territories shall reciprocally be restored in original, in so far as
they concern exclusively the territories from which they have been
taken.

The expense entailed by these operations shall be paid by the
Government applying therefor.

78

(14) Without expressing an opinion on the exact
juridical nature of the operation of the dissolution of
the Third German Reich and the creation of the two
German States, a brief reference will here be made to
the controversies that arose concerning the Prussian
Library. Difficulties having arisen with regard to the
allocation of this large library, which contains
1,700,000 volumes and various Prussian archives, an
Act of the Federal Republic of Germany dated 25 July
1957 placed it in the charge of a special body, the
“Foundation for the Ownership of Prussian Cultural
Property”. This legislative decision is at present being
contested by the German Democratic Republic.

(15) In adopting the present text for articles E and F,
the Commission maintained the approach previously
followed as regards the articles dealing with similar
cases of succession of States—that is, separation of
part or parts of the territory of a State and dissolution
of a State—in the contexts of State property and of
State debts.” Articles E and F therefore each embody
in their first five paragraphs the rules concerning
succession to State archives that are common to both
cases of succession of States. Those rules find
inspiration in the text of article B, which concerns
succession to State archives in the case of newly
independent States.’® In reflecting in articles E and F
the applicable rules contained in article B, the Com-
mission has attempted to preserve as much as possible
the terminological consistency while taking due account
of the characteristics that distinguish the case of suc-
cession of States covered in the latter article from those
dealt with in articles E and F.

(16) Paragraph I of articles E and F reaffirms the
primacy of the agreement between the States con-

8 Treaty of Peace between the British Empire, France, Greece,
Italy, Japan, Romania, the Serbo-Croat-Slovene State of the one
part, and Turkey of the other part, signed at Lausanne on 24 July
1923 (League of Nations, Treaty Series, vol. XXVIII, p. 109).

" See foot-note 59 above.
80 See sub-sect. 1 above.
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cerned by the succession of States, whether predecessor
and successor States or successor States among
themselves, in governing succession to State archives.
In the absence of agreement, paragraph 1 (a) of those
two articles embodies the rule contained in paragraph
1 (b) of article B, providing for the passing to the
successor State of the part of State archives of the
predecessor State which, for normal administration of
the territory to which the succession of States relates,
should be in the territory of the successor State. The
use of the expression “normal administration of ...
territory”—also found in paragraph 2 (a) of article
C—has been explained in paragraph (11) of the
commentary to article B¥! and in paragraph (25) of the
commentary to article C. In addition, under para-
graph 1 (b) of articles E and F, the part of State
archives of the predecessor State, other than the part
referred to in subparagraph 1 (a), that relates directly
to the territory of the successor State or to a successor
State also passes to that successor State. A similar rule
is contained in paragraph 2 (b) of article C, the
commentary to which explains the use in that article of
the words “exclusively or principally”, instead of the
word “directly” employed in articles E and F.

(17) According to paragraph 2 of articles E and F, in
the cases of succession envisaged therein, the passing
of the parts of the State archives of the predecessor
State, other than those dealt with in paragraph 1,
which are of interest to the territory or territories to
which the succession of States relates, is to be
determined by agreement between the States con-
cerned in such a manner that each of those States can
benefit as widely and as equitably as possible from
those parts of state archives. A similar rule is con-
tained in paragraph 2 of article B.

(18) Paragraph 3 of articles E and F embodies the
rule, already incorporated in paragraph 3 of articles B
and C, according to which the successor State or
States shall be provided, in the case of article E by the
predecessor State and in the case of article F by each
successor State, with the best available evidence of
documents from State archives of the predecessor
State which bear upon title to the territory of the
successor State or its boundaries, or which are

81 See foot-note 2 above.

necessary to clarify the meaning of documents of State
archives which pass to the successor State pursuant to
other provisions of the article concerned. The Commis-
sion refers, in this connection, to the paragraphs of the
commentary to article B relating to the foregoing
provision (paras. (20)-(24)).

(19) Paragraph 4 of articles E and F includes the
safeguard clause found in paragraph 6 of article B
regarding the rights of the peoples of the States
concerned in each of the cases of succession of States
envisaged in those articles to development, to infor-
mation about their history and to their cultural
heritage. Reference is made in this regard to the
relevant paragraphs of the commentary to article B

(paras. (27)-(35)).

(20) Paragraph 5 of articles E and F embodies, with
the adaptations required by each case of succession of
States covered, the rule relating to the provision, at the
request and at the expense of any of the States
concerned, of appropriate reproductions of documents
of State archives connected with the interests of the
territory of the requesting State. The Commission may
revise, in second reading, the drafting of this para-
graph in article E to make it conform with the text of
the corresponding provision (para. 4) in article C.

(21) Paragraph 6 of article E reproduces the
provision of paragraph 2 of articles 13 and 22.
Paragraph (16) of the commentary to articles 13 and
1482 s also of relevance in the context of article E.

(22) Paragraph 6 of article F provides for a
safeguard in the application of the substantive rules
stated in the first five paragraphs of the article
regarding the succession to State archives in the case
of dissolution of a State. The reference to the
preservation of the unity of State archives reflects the
principle of indivisibility of archives which underlies
the questions of succession to the collection of
documents of all kinds which constitute such State
archives. It is a concept whose inclusion in article F
has been found particularly appropriate since problems
are more likely to arise in the case of dissolution of a
State regarding, for example, the central archives of the
predecessor State, which disappears.

82 Ibid.



Chapter II1

STATE RESPONSIBILITY

A. Introduction
1. HISTORICAL REVIEW OF THE WORK

17. The object of the current work of the Inter-
national Law Commission on State responsibility is to
codify the rules governing State responsibility as a
general and independent topic. The work is pro-
ceeding on the basis of two decisions of the Commis-
sion: (a) not to limit its study of the topic to a
particular area, such as responsibility for injuries to the
person or property of aliens, or indeed to any other
area; (b) in codifying the rules governing international
responsibility, not to engage in the definition and
codification of the “primary” rules whose breach
entails responsibility for an internationally wrongful
act.

18. The historical aspects of the circumstances in
which the Commission came to resume the study of
the topic of “State responsibility” from this new
standpoint have been described in previous reports of
the Commission.®® Following the work of the Sub-
Committee on State Responsibility, the members of the
Commission expressed agreement, in 1963, on the
following general conclusions: (a) that for the purposes
of codification of the topic, priority should be given to
the definition of the general rules governing inter-
national responsibility of the State; (b) that there could
nevertheless be no question of neglecting the ex-
perience and material gathered in certain particular
sectors, especially that of responsibility for injuries to
the person or property of aliens; and (c) that careful
attention should be paid to the possible repercussions
which recent developments in international law might
have had on State responsibility.

19. These conclusions having been approved by the
Sixth Committee, the Commission gave fresh impetus
to the work of codifying the topic, in accordance with
the recommendations of the General Assembly. In
1967, having before it a note on State responsibility
submitted by Mr. Roberto Ago, Special Rapporteur,3*
the Commission, as newly constituted, confirmed the
instructions given him in 1963.8% In 1969 and 1970, the

83 See in particular Yearbook ... 1969, vol. I1, pp. 229 et seq.,
document A/7610/Rev. 1, chap. IV.

84 Yearbook . .. 1967, vol. I, p. 325, document A/CN.4/196.

85 Ibid., p. 368, document A/6709/Rev.1, para. 42.

Commission discussed the Special Rapporteur’s first
and second®” reports in detail. That general exam-
ination enabled the Commission to lay down a plan
for the study of the topic, as well as the criteria to be
adopted for the different parts of the draft, and to
reach a series of conclusions regarding the method,
substance and terminology essential for the con-
tinuation of its work on State responsibility.

20. It is on the basis of these directives, which were
generally approved by the members of the Sixth
Comnmittee, that the Commission has prepared, and is
preparing, the draft articles under consideration on a
high prioritgy basis, as recommended by the General
Assembly.® In its resolution 34/141 of 17 December
1979, the General Assembly recommended that the
Commission should continue its work on State
responsibility with the aim of completing, at its
thirty-second session, the first reading of the set of
articles constituting Part 1 of the draft on respon-
sibility of States for internationally wrongful acts, and
proceed to the study of the further part or parts of the
draft with a view to niaking as much progress as
possible in the elaboration of draft articles within the
present term of office of the members of the
Commission.

2. SCOPE OF THE DRAFT

21. The draft articles under study—which are cast in
a form that will permit them to be used as the basis for
the conclusion of a convention if so decided®® thus

8 Yearbook ... 1969, vol. 11, p. 125, document A/CN.4/217
and Add.l. In 1971 the Special Rapporteur submitted an
addendum (A/CN.4/217/Add.2) to his first report (Yearbook . ..
1971, vol. II (Part One), p. 193).

8 Yearbook . . . 1970, vol. I1, p. 177, document A/CN.4/233.

8 See Yearbook . . . 1969, vol. II, p. 233, document
A/7610/Rev.1, paras. 80-84 and Yearbook ... 1970, vol. I, pp.
307-309, document A/8010/Rev.1, paras. 70-83.

89 See resolutions 3315 (XXIX) of 14 December 1974, 3495
(XXX) of 15 December 1975, 31/97 of 15 December 1976,
32/151 of 19 December 1977 and 33/139 of 19 December 1978.

¢ The question of the final form to be given to the codification
of State responsibility will obviously have to be settled at a later
stage. The Commission will then formulate, in accordance with its
Statute, the recommendation it considers appropriate.

26
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relate solely to the responsibility of States®' for
internationally wrongful acts. The Commission fully
recognizes the importance not only of questions of
responsibility for internationally wrongful acts, but
also of questions concerning the obligation to make
good any injurious consequences arising out of certain
activities not prohibited by international law
(especially those which, because of their nature,
present certain risks). The Commission takes the view,
however, that the latter category of questions cannot
be treated jointly with the former. A joint examination
of the two subjects could only make both of them more
difficult to grasp. Being obliged to bear any injurious
consequences of an activity which is itself lawful, and
being obliged to face the consequences (not necessarily
limited to compensation) of the breach of a legal
obligation, are not comparable situations. It is only
because of the relative poverty of legal language that
the same term is sometimes used to designate both.

22. The limitation of the present draft articles to
responsibility of States for internationally wrongful
acts does not of course mean that the Commission can
neglect the study, recommended by the General
Assembly, of the topic of international liability for
injurious consequences arising out of certain acts not
prohibited by international law.%? It merely means that
the Commission intends to study this topic separately
from that of responsibility for internationally wrongful
acts, so that two matters which, in spite of certain
appearances, are quite distinct will not be dealt with in
one and the same draft. The Commission nevertheless
thought it appropriate, in defining the principle stated
in article 1 of the present draft on responsibility of
States for internationally wrongful acts, to adopt a
formulation which, while indicating that the inter-
nationally wrongful act is a source of international

9! The Commission does not underestimate the importance of
studying questions relating to the responsibility of subjects of
international law other than States, but the overriding need for
clarity in the examination of the topic, and the organic nature of
the draft, clearly make it necessary to defer consideration of these
other questions.

2In 1974 the Commission did in fact place the subject
“International liability for injurious consequences arising out of
acts not prohibited by international law” on its general pro-
gramme of work as a separate topic, as recommended in
paragraph 3(c) of General Assembly resolution 3071 (XXVIII) of
30 November 1973. Furthermore, bearing in mind the recom-
mendations contained in subsequent General Assembly resolu-
tions, the Commission considered in 1977 that the topic in
question should be placed on its active programme at the earliest
possible time. Following the recommendation made by the
General Assembly in paragraph 7 of its resolution 32/151 of
19 December 1977, the Commission took a series of steps at its
thirtieth session, including the appointment of a special
rapporteur, with a view to beginning consideration of the issues
raised by the study of the topic of international liability for
injurious consequences arising out of acts not prohibited by
international law. Having been requested in resolution 34/141 of
17 December 1979 to continue its work on that topic, the
Commission had an initial general discussion at its thirty-second
session of the subject on the basis of a preliminary report
(A/CN.4/334 and Add.1-2) submitted by Mr. Robert Q.
Quentin-Baxter, Special Rapporteur (see chap. VII) below.

responsibility, cannot possibly be interpreted as auto-
matically ruling out the existence of another possible
source of “responsibility”. At the same time, while
reserving the question of the final title of the present
draft for later consideration, the Commission wishes to
emphasize that the expression “State responsibility”,
which appears in the title of the draft, is to be
understood as meaning only “responsibility of States
for internationally wrongful acts”.

23. It should also be pointed out once again that the
purpose of the present draft articles is not to define the
rules imposing on States, in one sector or another of
inter-State relations, obligations whose breach can be a
source of responsibility and which, in a certain sense,
may be described as “primary”. In preparing the
present draft the Commission is undertaking solely to
define those rules which, in contradistinction to the
primary rules, may be described as “secondary”,
inasmuch as they are aimed at determining the legal
consequences of failure to fulfil obligations established
by the “primary” rules. Only these “secondary” rules
fall within the actual sphere of responsibility for
internationally wrongful acts. A strict distinction in
this respect is essential if the topic of international
responsibility for internationally wrongful acts is to be
placed in its proper perspective and viewed as a whole.

24. This does not mean, of course, that the content,
nature and scope of the obligations imposed on the
State by the “primary” rules of international law are of
no significance in determining the rules governing
responsibility for internationally wrongful acts. As the
Commission has had occasion to note, it is certainly
necessary to establish a distinction on these bases
between different categories of international ob-
ligations when studying the objective element of the
internationally wrongful act. To be able to assess the
gravity of the internationally wrongful act and to
determine the consequences attributable to that act, it
is unquestionably necessary to take into consideration
the fact that the importance which the international
community attaches to the fulfilment of some
obligations—for example, those concerning the main-
tenance of peace and security—will be of quite a
different order from the importance it attaches to the
fulfilment of other obligations, precisely because of the
content of the former. Some obligations must also be
distinguished from others according to their nature if it
is to be possible to determine in each case whether or
not an international obligation has actually been
breached and, if so, the moment when the breach
occurred (and when the resulting international respon-
sibility can therefore be invoked) and the duration of
commission of the breach. The present draft will
therefore bring out these different aspects of inter-
national obligations whenever necessary for the purpose
of codifying the rules governing international respon-
sibility for internationally wrongful acts. The essential
fact nevertheless remains that it is one thing to state a
rule and the content of the obligation it imposes, and
another to determine whether that obligation has been
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breached and what the consequences of the breach
must be. Only this second aspect comes within the
actual sphere of the international responsibility that is
the subject-matter of the present draft. To foster any
confusion on this point would be to erect an obstacle
that might once again frustrate the hope of successfully
codifying the topic.

25. Thedraft articles are thus concerned only with the
determination of the rules governing the international
responsibility of the State for internationally wrongful
acts, that is to say, the rules that govern all the new
legal relationships to which an internationally wrongful
act on the part of a State may give rise in different
cases. The draft codifies the rules governing the
responsibility of States for internationally wrongful
acts “in general”, not simply in certain particular
sectors. The international responsibility of the State is
made up of a set of legal situations which result from
the breach of any international obligation, whether
imposed by the rules governing one particular matter
or by those governing another.

26. The Commission wishes to emphasize that
international responsibility is one of the topics in which
progressive development of the law can play a
particularly important part, especially as regards the
distinction between different categories of inter-
national offences and the content and degrees of
responsibility. The roles to be assigned, respectively, to
progressive development and to the codification of
already accepted principles cannot, however, be
planned in advance. They must depend on the specific
solutions adopted for the various problems.

3. GENERAL STRUCTURE OF THE DRAFT

27. The general structure of the draft was described
at length in the Commission’s report on the work of its
twenty-seventh session.”®> Under the general plan
adopted by the Commission, the origin of international
responsibility forms the subject of Part 1 of the draft,
which is concerned with determining on what grounds
and under what circumstances a State may be held to
have committed an internationally wrongful act which,
as such, is a source of international responsibility. Part
2 will deal with the content, forms and degrees of
international responsibility, that is to say, with deter-
mining the consequences which an internationally
wrongful act of a State may have under international
law in different cases (reparative and punitive conse-
quences of an internationally wrongful act, relationship
between these two types of consequences, material
forms which reparation and sanction may take). Once
these two essential tasks are completed, the Commis-
sion may perhaps decide to add to the draft a Part 3
concerning the “implementation” (“mise en oeuvre”)
of international responsibility and the settlement of

9 See Yearbook ... 1975, vol. 11, pp. 55 et seq., document
A/10010/Rev.1, paras. 38-51.

disputes. The Commission considered that it would be
better to postpone a decision on the question whether
the draft articles on State responsibility for inter-
nationally wrongful acts should begin with an article
giving definitions or an article enumerating the matters
excluded from the draft. When solutions to the various
problems have reached a more advanced stage, it will
be easier to see whether or not such preliminary
clauses are needed in the general structure of the draft.
It is always advisable to avoid definitions or initial
formulations which may prejudge solutions that are to
be adopted later.

4. PROGRESS OF THE WORK

(a) Completion of the first reading of part 1 of the
draft (The origin of international responsibility)

28. At its present session, in accordance with the
decision taken at the previous session,’® the Commis-
sion dealt with the circumstances precluding wrong-
fulness discussed in the eighth report of Mr. Robert
Ago, the former Special Rapporteur, which were still
outstanding, namely, state of necessity (A/CN.4/
318/Add.5-7,% sect. 5) and self-defence (ibid., sect. 6).
It added to these a concluding provision preserving
questions that might arise in regard to any compen-
sation for damage caused by acts the wrongfulness of
which is precluded under the articles of the chapter in
question. Proposals on this subject were examined by
the Commission at its 1612th to 1621st, 1627th to
1629th, and 1635th meetings. At its 1635th meeting,
the Commission considered the texts of articles 33, 34
and 35 proposed by the Drafting Committee and
adopted the text of these draft articles on first reading.
It thus completed its first reading of Part 1 of the draft,
as recommended by the General Assembly in
resolution 34/141 of 17 December 1979.

29. Hence Part 1 of the draft is divided into five
chapters. Chapter I (General principles) is devoted to
the definition of a set of fundamental principles,
including the principle attaching responsibility to every
internationally wrongful act and the principle of the
two elements, subjective and objective, of an inter-
nationally wrongful act. Chapter II (The “act of the
State” under international law) is concerned with the
subjective element of the internationally wrongful act,
that is to say, with determination of the conditions in
which particular conduct must be considered as an
“act of the State” under international law. Chapter 111
(Breach of an international obligation) deals with the
various aspects of the objective element of the
internationally wrongful act constituted by the breach
of an international obligation. Chapter IV (Implication
of a State in the internationally wrongful act of another
State) covers the cases in which a State participates in

9 Yearbook ... 1979, vol. 11 (Part Two), p. 90, document
A/34/10, para. 71.

%% Reproduced in Yearbook . .. 1980, vol. II (Part One).
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the commission by another State of an international
offence and the cases in which responsibility is placed
on a State other than the State which committed the
internationally wrongful act. Lastly, chapter V (Cir-
cumstances precluding wrongfulness) defines the cir-
cumstances which may have the effect of precluding
the wrongfulness of an act of a State not in conformity
with an international obligation: prior consent of the
injured State; legitimate application of counter-
measures in respect of an internationally wrongful act;
force majeure and fortuitous event; distress; state of
necessity; and self-defence.

30. In 1973, at its twenty-fifth session, the Commis-
sion adopted articles 1 to 4 of chapter I (General
principles) and the first two articles (articles 5 and 6) of
chapter II (The “act of the State” under international
law) of Part 1 of the draft,’® on the basis of proposals
made by Mr. Roberto Ago, the former Special
Rapporteur, in the relevant sections of his third
report.”” In 1974, at its twenty-sixth session, on the
basis of proposals contained in other sections of the
former Special Rapporteur’s third report,”® the Com-
mission adopted articles 7 to 9 of chapter I1.%° At its
twenty-seventh session, in 1975, the Commission
completed its examination of chapter II by adopting,
on the basis of the proposals made by the former
Special Rapporteur in his fourth report,'® articles 10
to 15.1° In 1976, at its twenty-eighth session, the
Commission began consideration of chapter III
(Breach of an international obligation) and, on the
basis of the proposals contained in the former Special
Rapporteur’s fifth report,!°? adopted articles 16 to 19

% Yearbook ... 1973, vol. 11, pp. 173 et seq., document
A/9010/Rev.1, chap. I1, sect. B. The Commission adopted the
texts proposed by the Drafting Committee for these articles at its
1225th and 1226th meetings (ibid., vol. [, pp. 117—121).

%7 Yearbook ... 1971, vol. 11 (Part One) p. 199, document
A/CN.4/246 and Add.1-3. The sections of chapter 1 and
sections 1 to 3 of chapter 11 of the third report were considered by
the Commission at its 1202nd to 1213th and 1215th meetings
(Yearbook ... 1973, vol. I, pp. 5-59 and 65-66).

98 Sections 4 to 6 of chapter II of the third report (see foot-note
97 above). These sections were considered by the Commission at
its 1251st to 1253rd and 1255th to 1263rd meetings (Yearbook
... 1974, vol. 1, pp. 5-61).

9 See Yearbook ... 1974, vol. I (Part One), p. 277, document
A/9610/Rev.1, chap. III, sect. B.2. The Commission adopted the
texts proposed by the Drafting Committee for these articles at its
1278th meeting (ibid., vol. I, pp. 151-154).

10 Yearbook ... 1972, vol. 11, p. 71, document A/CN.4/264
and Add.1. The Commission considered the sections comprising
this report at its 1303rd to 1317th meetings (Yearbook ... 1975,
vol. I, pp. 3-72).

9 Yearbook ... 1975, vol. 1I, pp. 61 et seq., document
A/10010/Rev.1, chap. II, sect. B.2. The Commission adopted
the texts proposed by the Drafting Committee for these articles at
its 1345th meeting (ibid., vol. 1, pp. 214-218).

192 Chapter 111, sections | to 4 of the fifth report (Yearbook . ..
1976, vol. 11 (Part One), pp. 3 ef seq., document A/CN.4/291 and
Add.1-2). The Commission considered these sections at its
1361st to 1376th meetings (ibid., vol. 1, pp. 6-91).

of the draft.!®® At its twenty-ninth session, in 1977, the
Commission continued its examination of the pro-
visions of chapter III and, on the basis of proposals
contained in the former Special Rapporteur’s sixth
report,'® adopted articles 20 to 22.1% In 1978, at its
thirtieth session, the Commission completed its con-
sideration of the questions forming chapter III and
then took up the first group of questions relating to
chapter 1V, (Implication of a State in the inter-
nationally wrongful act of another State). At that stage
it adopted, on the basis of proposals made in the
former Special Rapporteur’s seventh report,!% articles
23 to 26 (chapter III) and article 27 (chapter IV).197 At
its thirty-first session, in 1979, on the basis of the
proposals made by the former Special Rapporteur in
his eighth report,'’® the Commission completed chapter
IV and began its consideration of chapter V (Cir-
cumstances precluding wrongfulness), adopting articles
28 to 32 of Part 1 of the draft.'® At the present
session, the Commission completed chapter V.!1°

31. In 1978, in conformity with the pertinent
provisions of its Statute, the Commission requested the
Governments of Member States to transmit their

103 pid., vol. Il (Part Two), pp. 75 et seq., document A/31/10,
chap. 111, sect. B.2. The Commission adopted the texts proposed
by the Drafting Committee for these articles at its 1401st to
1403rd meetings (ibid., vol. 1, pp. 235-253).

104 Chapter 111, sections 5 to 7 of the sixth report (Yearbook . . .
1977, vol. II (Part One) pp. 4 et seq., document A/CN.4/302 and
Add.1-3). The Commission considered these sections at its
1454th to 1457th, 1460th—1461st, 1463rd, and 1465th to 1468th
meetings (ibid., vol. 1, pp. 215-233, 240-248, 250-255 and
259-277).

195 1pid., vol. I (Part Two) pp. 11 et seq., document A/32/10,
chap. 11, sect. B.2. The Commission adopted the texts proposed
by the Drafting Committee for these articles at its 1462nd and
1469th meetings (ibid., vol. I, pp. 249-250 and 278-282).

196 Chapter 11, sections 8 and 9 and chapter IV, section 1 of the
seventh report (Yearbook ... 1978, vol. 11 (Part One), document
A/CN.4/307 and Add.1-2). The Commission considered these
sections at its 1476th to 1482nd and 1516th to 1519th meetings
(ibid., vol. 1, pp. 4-38 and 223-241).

197 1pid.. vol. 11 (Part Two), pp. 99 et seq., document A/33/10,
chap. II1. sect. B.2. The Commission adopted the texts proposed
by the Drafting Committee for these articles at its 1513th and
1524th meetings (ibid., vol. 1, pp. 206—209 and 269-270).

108 Chapter 1V, section 2 and chapter V, sections 1-4 of the
eighth report (Yearbook . .. 1979, vol. Il (Part One), pp. 4 ef seq.
and 27 et seq. document A/CN.4/318 and Add. 1-4). These
sections were considered by the Commission at its 1532nd to
1538th, 1540th, 1542nd to 1545th, and 1569th to 1573rd
meetings (ibid., vol. 1, pp. 4-38, 39—44, 44-63, and 184--208).
The Commission also had before it a study by the Secretariat
entitled “*Force majeure’ and ‘fortuitous event’ as circumstances
precluding wrongfulness: survey of State practice, international
judicial decisions and doctrine”, prepared at the request of the
Commission and the former Special Rapporteur (Yearbook ...
1978, vol. 11 (Part One), p. 61, document A/CN.4/315)—herein-
after referred to as “Secretariat Survey”.

199 Yearbook ... 1979, vol. 11 (Part Two), pp. 94 et seq.,
document A/34/10, chap. 111, sect. B.2. The Commission
adopted the texts proposed by the Drafting Committee for these
articles at its 1567th and 1579th meetings (ibid., vol. I, pp.
169—175 and 233-236).

110 See para. 28 above.
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observations and comments on the provisions of
chapters I, I and III of Part 1 of the draft articles on
State responsibility for internationally wrongful acts.
The General Assembly, in section I, paragraph 8, of
resolution 33/139 of 19 December 1978, endorsed this
decision of the Commission. The observations and
comments received in response to that request have
been reproduced in document A/CN.4/328 and
Add.1-4.11

Having completed the first reading of the whole of
Part I of the draft, the Commission decided at the
present session to renew its request to Governments to
transmit their observations and comments on the
provisions of chapters I, II and III, and to ask them to
do so before 1 March 1981. At the same time the
Commission decided, in conformity with articles 16
and 21 of its Statute, to communicate the provisions of
chapters IV and V to the Governments of Member
States, through the Secretary-General, and to request
them to transmit their observations and comments on
those provisions by 1 March 1982.

The observations and comments of Governments on
the provisions appearing in the various chapters of
Part 1 of the draft will, when the time comes, enable
the Commission to embark on the second reading of
that part of the draft without undue delay.

(b) Commencement of the consideration of Part 2 of
the draft (The content, forms and degrees of
international responsibility)

32. In order to pursue its consideration of “State
responsibility”, in view of the former Special Rappor-
teur’s election as a Judge of the International Court of
Justice, the Commission, at its thirty-first session in
1979, appointed Mr. Willem Riphagen as Special
Rapporteur for the topic.

At the present session, the Special Rapporteur
submitted a preliminary report (A/CN.4/330)''2 on
the basis of which the Commission reviewed a broad
range of general and preliminary questions raised by
the study of Part 2 of the draft, dealing with the
content, forms and degrees of international responsi-
bility. The views expressed in this connection by the
members of the Commission are reproduced in the
summary records of its 1597th to 1601st meetings.!!3
A summary of these views and of the contents of the
preliminary report submitted by the Special Rappor-
teur is given below!'* for the information of the
General Assembly.

B. Resolution adopted by the Commission

33. The Commision, at its 1642nd meeting, on 25

"I Reproduced in Yearbook . .. 1980, vol. 11 (Part One).
"2 Idem.

113 See Yearbook . .. 1980, vol. 1, pp. 73 et seq.

14 See paras. 35-48.

July 1980, adopted by acclamation the following
resolution:

The International Law Commission,

Having adopted provisionally the draft articles on the origin
of international responsibility constituting Part I of the draft on
the responsibility of States for internationally wrongful acts,

Desires to express to the former Special Rapporteur, Judge
Roberto Ago, its deep appreciation for the extraordinarily
valuable contribution he has made to the preparation of the draft
throughout these past years by his tireless devotion and incessant
labour, which have enabled the Commission to bring the first
reading of these draft articles to a successful conclusion.

C. Draft articles on State responsibility'!

Part 1. The origin of international responsibility

34. The texts of all the articles of Part 1 of the draft,
concerning the origin of international responsibility,
adopted by the Commission on first reading at its
twenty-fifth to thirty-first sessions and at the present
session, and the texts of articles 33 to 35 and the
commentaries thereto, adopted by the Commission at
the present session, are reproduced below.

1. TEXTS OF THE ARTICLES OF PART 1 OF THE DRAFT
ADOPTED BY THE COMMISSION ON FIRST READING

CHAPTER |
GENERAL PRINCIPLES
Article 1.

Responsibility of a State for its internationally
wrongful acts

Every internationally wrongful act of a State entails the
international responsibility of that State.

Article 2. Possibility that every State may be held
to have committed an internationally wrongful act

Every State is subject to the possibility of being held to have
committed an internationally wrongful act entailing its inter-
national responsibility.

Article 3. Elements of an internationally wrongful act of a State

There is an internationally wrongful act of a State when:

(@) conduct consisting of an action or omission is attributable
to the State under international law; and

(b) that conduct constitutes a breach of an international
obligation of the State.

Article 4. Characterization of an act of a State as
internationally wrongful

An act of a State may only be characterized as internationally
wrongful by international law. Such characterization cannot be
affected by the characterization of the same act as lawful by
internal law.

115 As stated above (para. 21), the draft articles relate solely to
the responsibility of States for internationally wrongful acts. The
question of the final title of the draft will be considered by the
Commission at a later stage.
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CHAPTER 11

THE “ACT OF THE STATE” UNDER INTERNATIONAL
LAW

Article 5.  Attribution to the State of the conduct of its organs

For the purposes of the present articles, conduct of any State
organ having that status under the internal law of that State shall
be considered as an act of the State concerned under international
law, provided that organ was acting in that capacity in the case in
question.

Article 6. Irrelevance of the position of the organ
in the organization of the State

The conduct of an organ of the State shall be considered as an
act of that State under international law, whether that organ
belongs to the constituent, legislative, executive, judicial or other
power, whether its functions are of an international or an internal
character, and whether it holds a superior or a subordinate
position in the organization of the State.

Article 7. Atutribution to the State of the conduct of other entities
empowered to exercise elements of the government authority

1. The conduct of an organ of a territorial governmental
entity within a State shall also be considered as an act of that
State under international law, provided that organ was acting in
that capacity in the case in question.

2, The conduct of an organ of an entity which is not part of
the formal structure of the State or of a territorial governmental
entity, but which is empowered by the internal law of that State to
exercise elements of the governmental authority, shall also be
considered as an act of the State under international law, provided
that organ was acting in that capacity in the case in question.

Article 8. Auribution to the State of the conduct of persons
acting in fact on behalf of the State

The conduct of a person or group of persons shall also be
considered as an act of the State under international law if:

(a) it is established that such persons or group of persons was
in fact acting on behalf of that State; or

() such person or group of persons was in fact exercising
elements of the governmental authority in the absence of the
official authorities and in circumstances which justified the
exercise of those elements of authority.

Article 9. Auribution to the State of the conduct of organs
placed at its disposal by another State or by an international
organization

The conduct of an organ which has been placed at the disposal
of a State by another State or by an international organization
shall be considered as an act of the former State under
international law, if that organ was acting in the exercise of
elements of the governmental authority of the State at whose
disposal it has been placed.

Article 10. Attribution to the State of conduct of organs acting
outside their competence or contrary to instructions concerning
their activity

The conduct of an organ of a State, of a territorial
governmental entity or of an entity empowered to exercise
elements of the governmental authority, such organ having acted
in that capacity, shall be considered as an act of the State under
international law even if, in the particular case, the organ

exceeded its competence according to internal law or contravened
instructions concerning its acttvity.

Article 11. Conduct of persons not acting on behalf of the State

1. The conduct of a person or a group of persons not acting
on behalf of the State shall not be considered as an act of the State
under international law.

2. Paragraph 1 is without prejudice to the attribution to the
State of any other conduct which is related to that of the persons
or groups of persons referred to in that paragraph and which is to
be considered as an act of the State by virtue of articles 5 to 10.

Article 12. Conduct of organs of another State

1. The conduct of an organ of a State acting in that capacity
which takes place in the territory of another State or in any other
territory under its jurisdiction shall not be considered as an act of
the latter State under international law.

2. Paragraph 1 is without prejudice to the attribution to a
State of any other conduct which is related to that referred to in
that paragraph and which is to be considered as an act of that
State by virtue of articles § to 10.

Article 13. Conduct of organs of an international organization

The conduct of an organ of an international organization acting
in that capacity shall not be considered as an act of a State under
international law by reason only of the fact that such conduct has
taken place in the territory of that State or in any other territory
under its jurisdiction.

Article 14. Conduct of organs of an insurrectional movement

1. The conduct of an organ of an insurrectional movement
which is established in the territory of a State or in any other
territory under its administration shall not be considered as an act
of that State under international law.

2. Paragraph 1 is without prejudice to the attribution to a
State of any other conduct which is related to that of the organ of
the insurrectional movement and which is to be considered as an
act of that State by virtue of articles 5 to 10.

3. Similarly, paragraph | is without prejudice to the attri-
bution of the conduct of the organ of the insurrectional movement
to that movement in any case in which such attribution may be
made under international law.

Article 15. Auribution to the State of the act of an insur-
rectional movement which becomes the new government of a
State or which results in the formation of a new State

1. The act of an insurrectional movement which becomes the
new government of a State shall be considered as an act of that
State. However, such attribution shall be without prejudice to the
attribution to that State of conduct which would have been
previously considered as an act of the State by virtue of articles §
to 10,

2. The act of an insurrectional movement whose action
results in the formation of a new State in part of the territory of a
pre-existing State or in a territory under its administration shall be
considered as an act of the new State.

CHAPTER 111
BREACH OF AN INTERNATIONAL OBLIGATION
Article 15.  Existence of a breach of an international obligation
There is a breach of an international obligation by a State when

an act of that State is not in conformity with what is required of it
by that obligation.
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Article 17. Irrelevance of the origin
of the international obligation breached

I. An act of a State which constitutes a breach of an
international obligation is an internationally wrongful act regard-
less of the origin, whether customary, conventional or other, of
that obligation.

2. The origin of the international obligation breached by a
State does not affect the international responsibility arising from
the internationally wrongful act of that State.

Article 8. Requirement that the international obligation be in
Jorce for the State

1. An act of the State which is not in conformity with what is
required of it by an international obligation constitutes a breach of
that obligation only if the act was performed at the time when the
obligation was in force for that State.

2. However, an act of the State which, at the time when it was
performed, was not in conformity with what was required of it by
an international obligation in force for that State, ceases to be
considered an internationally wrongful act if, subsequently, such
an act has become compulsory by virtue of a peremptory norm of
general international law.

3. If an act of the State which is not in conformity with what
is required of it by an international obligation has a continuing
character, there is a breach of that obligation only in respect of
the period during which the act continues while the obligation is in
force for that State.

4. If an act of the State which is not in conformity with what
is required of it by an international obligation is composed of a
series of actions or omissions in respect of separate cases, there is
a breach of that obligation if such an act may be considered to be
constituted by the actions or omissions occurring within the
period during which the obligation is in force for that State.

5. If an act of the State which is not in conformity with what
is required of it by an international obligation is a complex act
constituted by actions or omissions by the same or different
organs of the State in respect of the same case, there is a breach of
that obligation if the complex act not in conformity with it begins
with an action or omission occurring within the period during
which the obligation is in force for that State, even if that act is
completed after that period.

Article 19. International crimes and international delicts

1. An act of a State which constitutes a breach of an
international obligation is an internationally wrongful act,
regardless of the subject-matter of the obligation breached.

2. An internationally wrongful act which results from the
breach by a State of an international obligation so essential for the
protection of fundamental interests of the international com-
munity that its breach is recognized as a crime by that community
as a whole constitutes an international crime.

3. Subject to paragraph 2, and on the basis of the rules of
international law in force, an international crime may result, inter
alia, from:

(a) a serious breach of an international obligation of essential
importance for the maintenance of international peace and
security, such as that prohibiting aggression;

(b) a serious breach of an international obligation of essential
importance for safeguarding the right of self-determination of
peoples, such as that prohibiting the establishment or main-
tenance by force of colonial domination;

(¢) a serious breach on a widespread scale of an international
obligation of essential importance for safeguarding the human
being, such as those prohibiting slavery, genocide and apartheid;

(d) a serious breach of an international obligation of essential
importance for the safeguarding and preservation of the human
environment, such as those prohibiting massive pollution of the
atmosphere or of the seas.

4. Any internationally wrongful act which is not an inter-
national crime in accordance with paragraph 2 constitutes an
international delict.

Article 20. Breach of an international obligation requiring the
adoption of a particular course of conduct

There is a breach by a State of an international obligation
requiring it to adopt a particular course of conduct when the
conduct of that State is not in conformity with that required of it
by that obligation.

Article 21, Breach of an international obligation requiring the

achievement of a specified result

1. There is a breach by a State of an international obligation
requiring it to achieve, by means of its own choice, a specified
result if, by the conduct adopted, the State does not achieve the
result required of it by that obligation.

2. When the conduct of the State has created a situation not
in conformity with the result required of it by an international
obligation, but the obligation allows that this or an equivalent
result may nevertheless be achieved by subsequent conduct of the
State, there is a breach of the obligation only if the State also fails
by its subsequent conduct to achieve the result required of it by
that obligation.

Article 22. Exhaustion of local remedies

When the conduct of a State has created a situation not in
conformity with the result required of it by an international
obligation concerning the treatment to be accorded to aliens,
whether natural or juridical persons, but the obligation allows that
this or an equivalent result may nevertheless be achieved by
subsequent conduct of the State, there is a breach of the
obligation only if the aliens concerned have exhausted the
effective local remedies available to them without obtaining the
treatment called for by the obligation or, where that is not
possible, an equivalent treatment.

Article 23. Breach of an international obligation to prevent a
given event

When the result required of a State by an international
obligation is the prevention, by means of its own choice, of the
occurrence of a given event, there is a breach of that obligation
only if, by the conduct adopted, the State does not achieve that
result.

Article 24. Moment and duration of the breach of an inter-
national obligation by an act of the State not extending in time

The breach of an international obligation by an act of the State
not extending in time occurs at the moment when that act is
performed. The time of commission of the breach does not extend
beyond that moment, even if the effects of the act of the State
continue subsequently.

Article 25. Moment and duration of the breach of an inter-
national obligation by an act of the State extending in time

1. The breach of an international obligation by an act of the
State having a continuing character occurs at the moment when
that act begins. Nevertheless, the time of commission of the
breach extends over the entire period during which the act
continues and remains not in conformity with the international
obligation.
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2. The breach of an international obligation by an act of the
State, composed of a series of actions or omissions in respect of
separate cases, occurs at the moment when that action or
omission of the series is accomplished which establishes the
existence of the composite act. Nevertheless, the time of
commission of the breach extends over the entire period from the
first of the actions or omissions constituting the composite act not
in conformity with the international obligation and so long as
such actions or omissions are repeated.

3. The breach of an international obligation by a complex act
of the State, consisting of a succession of actions or omissions by
the same or different organs of the State in respect of the same
case, occurs at the moment when the last constituent element of
that complex act is accomplished. Nevertheless, the time of
commission of the breach extends over the entire period between
the action or omission which initiated the breach and that which
completed it.

Article 26. Moment and duration of the breach of an
international obligation to prevent a given event

The breach of an international obligation requiring a State to
prevent a given event occurs when the event begins. Nevertheless,
the time of commission of the breach extends over the entire
period during which the event continues.

CHAPTER 1V

IMPLICATION OF A STATE IN THE INTERNATION-
ALLY WRONGFUL ACT OF ANOTHER STATE

Article 27. Aid or assistance by a State to another State for the
commission of an internationally wrongful act

Aid or assistance by a State to another State, if it is established
that it is rendered for the commission of an internationally
wrongful act carried out by the latter, itself constitutes an
internationally wrongful act, even if, taken alone, such aid or
assistance would not constitute the breach of an international
obligation.

Article 28. Responsibility of a State for an internationally
wrongful act of another State

1. An internationally wrongful act committed by a State in a
field of activity in which that State is subject to the power of
direction or control of another State entails the international
responsibility of that other State.

2, An internationafly wrongful act committed by a State as
the result of coercion exerted by another State to secure the
commission of that act entails the international responsibility of
that other State.

3. Paragraphs 1 and 2 are without prejudice to the inter-
national responsibility, under the other articles of the present
draft, of the State which has committed the internationally
wrongful act.

CHAPTER V
CIRCUMSTANCES PRECLUDING WRONGFULNESS
Article 29. Consent

1. The consent validly given by a State to the commission by
another State of a specified act not in conformity with an
obligation of the latter State towards the former State precludes
the wrongfulness of the act in relation to that State to the extent
that the act remains within the limits of that consent.

2. Paragraph | does not apply if the obligation arises out of a
peremptory norm of general international law. For the purposes
of the present draft articles, a peremptory norm of general
international law is a norm accepted and recognized by the
international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only
by a subsequent norm of general international law having the
same character.

Article 30. Countermeasures in respect of
an internationally wrongful act

The wrongfulness of an act of a State not in conformity with an
obligation of that State towards another State is precluded if the
act constitutes a measure legitimate under international law
against that other State, in consequence of an internationally
wrongful act of that other State.

Article 31. Force majeure and fortuitous event

I. The wrongfulness of an act of a State not in conformity
with an international obligation of that State is precluded if the act
was due to an irresistible force or to an unforeseen external event
beyond its control which made it materially impossible for the
State to act in conformity with that obligation or to know that its
conduct was not in conformity with that obligation.

2. Paragraph 1 shall not apply if the State in question has
contributed to the occurrence of the situation of material
impossibility.

Article 32. Distress

1. The wrongfulness of an act of a State not in conformity
with an international obligation of that State is precluded if the
author of the conduct which constitutes the act of that State had
no other means, in a situation of extreme distress, of saving his life
or that of persons entrusted to his care.

2, Paragraph 1 shall not apply if the State in question has
contributed to the occurrence of the situation of extreme distress
or if the conduct in question was likely to create a comparable or
greater peril.

Article 33. State of necessity

1. A state of necessity may not be invoked by a State as a
ground for precluding the wrongfulness of an act of that State not
in conformity with an international obligation of the State unless:

(@) the act was the only means of safeguarding an essential
interest of the State against a grave and imminent peril; and

(b) the act did not seriously impair an essential interest of the
State towards which the obligation existed.

2. In any case, a state of necessity may not be invoked by a
State as a ground for precluding wrongfulness:

(a) if the international obligation with which the act of the
State is not in conformity arises out of a peremptory norm of
general international law; or

(b) if the international obligation with which the act of the
State is not in conformity is laid down by a treaty which, explicitly
or implicitly, excludes the possibility of invoking the state of
necessity with respect to that obligation; or

(c) if the State in question has contributed to the occurrence
of the state of necessity.

Article 34. Self-defence

The wrongfulness of an act of a State not in conformity with an
international obligation of that State is precluded if the act
constitutes a lawful measure of self-defence taken in conformity
with the Charter of the United Nations.
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Article 35. Reservation as to compensation for damage

Preclusion of the wrongfulness of an act of a State by virtue of
the provisions of articles 29, 31, 32 or 33 does not prejudge any
question that may arise in regard to compensation for damage
caused by that act.

2. TEXT OF ARTICLES 33 TO 35, WITH COMMENTARIES
THERETO, ADOPTED BY THE COMMISSION AT ITS
THIRTY-SECOND SESSION

Article 33.  State of necessity

1. A state of necessity may not be invoked by a
State as a ground for precluding the wrongfulness of
an act of that State not in conformity with an
international obligation of the State unless:

(a) the act was the only means of safeguarding an
essential interest of the State against a grave and
imminent peril; and

(b) the act did not seriously impair an essential
interest of the State towards which the obligation
existed.

2. In any case, a state of necessity may not be
invoked by a State as a ground for precluding
wrongfulness:

(a) if the international obligation with which the
act of the State is not in conformity arises out of a
peremptory norm of general international law; or

(b) if the international obligation with which the
act of the State is not in conformity is laid down by a
treaty which, explicitly or implicitly, excludes the
possibility of invoking the state of necessity with
respect to that obligation; or

(c) if the State in question has contributed to the
occurrence of the state of necessity.

Commentary

(I) The term “state of necessity” is used by the
Commission to denote the situation of a State whose
sole means of safeguarding an essential interest
threatened by a grave and imminent peril is to adopt
conduct not in conformity with what is required of it
by an international obligation to another State.

(2) A state of necessity is a situation which is
particularly clearly distinguishable from other con-
cepts. It differs from the circumstances precluding
wrongfulness contemplated in articles 29 (Consent), 30
(Countermeasures in respect of an internationally
wrongful act) and 34 (Self-defence) by the fact that,
contrary to what happens in those other cir-
cumstances, the wrongfulness of an act committed in a
state of necessity is not precluded by the pre-existence,
in the case concerned, of a particular course of
conduct by the State acted against. In the case
envisaged in article 29, for example, the existence of
such prior conduct is the sine qua non whereby the act

of the State is rid of its wrongfulness. The conduct in
question is represented by the expression of consent to
the commission by the latter State of an act not in
conformity with an obligation binding it to the
‘“consenting State”. In the case provided for in article
30, the conduct in question is represented by the prior
commission, by the State acted against, of an
internationally wrongful act. In the case envisaged in
article 34, it consists in the commission, once again by
the State acted against, of the particularly serious
offence of wrongful recourse to armed force. In the
case provided for in the present article, on the other
hand, the preclusion of the wrongfulness of an act of a
State not in conformity with an international obligation
to another State is totally independent of the conduct
adopted by the latter. In determining whether the
wrongfulness is precluded by a state of necessity, there
is no need to ascertain whether the State in question
had consented to or previously committed an inter-
nationally wrongful act, or engaged in aggression. This
last possibility will be especially important in dis-
tinguishing the circumstance precluding wrongfulness
dealt with in the present article from the one to be dealt
with in article 34, namely self-defence. In both cases
the act which in other circumstances would be
wrongful is an act dictated by the need to meet a grave
and imminent danger which threatens an essential
interest of the State; for self-defence to be invokable,
however, this danger must have been caused by the
State acted against and be represented by that State’s
use of armed force.

(3) Conversely, the irrelevance of the prior conduct
of the State which has suffered the act it is sought to
justify is a feature common to a state of necessity and
to the circumstances dealt with in articles 31 (Force
majeure and fortuitous event) and 32 (Distress). A
further shared feature is therefore that the State must
have been induced by an external factor to adopt
conduct not in conformity with the international
obligation, In the case contemplated in article 31,
however, the factor is one making it materially
impossible for the persons whose conduct is attributed
to the State either to adopt conduct in conformity with
the international obligation or to know that his conduct
conflicts with the conduct required by the international
obligation. The conduct adopted by the State is
therefore either unintentional per se or unintentionally
in breach of the obligation. In the case of a state of
necessity, on the other hand, the deliberate nature of
the conduct, the intentional aspect of its failure to
conform with the international obligation are not only
undeniable but in some sense logically inherent in the
justification alleged; invoking a state of necessity
implies perfect awareness of having deliberately chosen
to act in a manner not in conformity with an
international obligation. The case provided for in
article 32 lies somewhere between the two. The persons
acting on behalf of the State are admittedly not obliged
materially to adopt, quite unintentionally, a course of
conduct not in conformity with what is required by an
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international obligation of that State; nevertheless, an
external factor intervenes to place them in a situation
of distress such that, unless they act in a manner not in
conformity with an international obligation of their
State, they themselves (and whoever may be entrusted
to their care) cannot escape a tragic fate. Theoretically,
it could be said that a choice always exists, so that the
conduct is not entirely unintentional, but the choice is
not a “real choice”, with freedom of decision, since the
person acting on behalf of the State knows that if he
adopts the conduct required by the international
obligation, he and the persons entrusted to his care will
almost certainly perish. In such circumstances,
therefore, the possibility of acting in conformity with
the international obligation is purely superficial. The
situation is different when States invoke a state of
necessity to justify their acts. This “necessity” is then a
“necessity of State”: the situation of extreme peril
alleged by the State consists not in danger to the lives
of the individuals whose conduct is attributed to the
State, but in a grave danger to the existence of the
State itself, to its political or economic survival, the
maintenance of conditions in which its essential
services can function, the keeping of its internal peace,
the survival of part of its population, the ecological
preservation of all or some of its territory, and so on.
The State organs which then have to decide on the
conduct which the State will adopt are in no way in a
situation that deprives them of their free will. It is
certainly they who decide on the conduct to be adopted
in the abnormal conditions of peril facing the State of
which they are the organs, but their personal freedom
of choice remains intact. The conduct adopted will
therefore result from a considered, fully conscious and
deliberate choice.

(4) Traditionally, so-called “justifications™ have been
sought for the situation described here by the term
“state of necessity”. According to some writers,
particularly the earlier ones, this situation is charac-
terized by the existence of a conflict between two
“subjective rights”, one of which must inevitably be
sacrificed to the other: on the one hand, the right of
State X, which State Y must respect under an
international obligation binding it to State X, and on
the other, a right of State Y, which the latter can in
turn adduce against State X. This idea had its origin in
the nineteenth century in the widespread belief that
there were certain “fundamental rights” and that they
necessarily prevailed over the State’s other rights. The
so-called “right” defined as the “right of existence”, or
more often as the “right of self-preservation” (“droit a
la  conservation de  soi-méme”, ‘“‘droit a
lautoconservation™, “Recht auf Selbsterhaltung™)
was, it was held, the subjective right that should take
precedence over the subjective rights of another State.
Subsequently, jurists having rejected the existence of a
“right of self-preservation”, the right in question was
said to be embodied in a no less theoretical “right of
necessity”. Most writers, however, consider it incorrect
to speak of a “subjective right” of the State which

invokes the state of necessity. The term “subjective
right” denotes the possibility at law of requiring a
particular service or course of conduct from another
subject of law, but a person who invokes a situation of
necessity as justification for his act makes no “claim”
on others for service or conduct. The situation might
therefore be better described as a conflict between an
interest, however essential, on the one hand and a
subjective right on the other. A third view, advanced in
the Commission in the course of discussion, is that the
situation should be described as a conflict between two
separate abstract norms which, owing to a fortuitous
set of circumstances, cannot be observed simul-
taneously, and that one of these norms governs the
state of necessity. The Commission noted the various
explanations given, but did not feel that it had to take a
stand on them, since acceptance of one or other of the
explanations was of no relevance in determining the
content of the rule which it had to formulate.

(5) In this connection the Commission decided that,
as with the preceding articles, its task was to examine
State practice and international judicial decisions,
having regard also to the views of learned writers, in
order to ascertain whether it should include among the
circumstances excluding wrongfulness the situation it
has called a “state of necessity” and, if so, upon what
conditions and to what extent.

(6) In international practice, there are numerous
cases in which a State has invoked a situation of
necessity (regardless of whether it has used precisely
that or some other term, e.g. force majeure or
“self-defence”, to describe it) to justify conduct
different from that required of it in the circumstances
under an international obligation incumbent on it.!!$
The Commission considered it sufficient, however, for
the purposes of this commentary, to mention and
examine only those cases which, in one way or
another, may appear conclusive for the purpose of
determining the content of the rule to be codified. For
this reason, the cases cited will be mainly those relating
to matters in regard to which the applicability of the

¢ The preparatory work of the Conference for the Codifica-
tion of International Law (The Hague, 1930) is not, however, of
great interest on this point, contrary to what may be said of
many other articles of the present draft. The request for
information submitted to States by the Preparatory Committee of
the Conference did not ask whether or not a state of necessity
should be regarded as a circumstance excluding wrongfulness.
Denmark nevertheless mentioned the point in its reply on
self-defence:

“Self-defence and necessity should as a matter of principle be
an admissible plea in international law; but, as in private law,
they should be subject to certain limitations which have not yet
been fixed with sufficient clearness. ...”

Denmark added, as regards necessity, that it should be pleadable
only in those cases in which the municipal legal order allowed
private individuals to plead it. (League of Nations, Conference for
the Codification of International Law, Bases of Discussion for the
Conference drawn up by the Preparatory Committee, vol. 11I:
Responsibility of States for Damage caused in their Territory to
the Persor; or Property of Foreigners (document C.75.M.69.1929
V), p. 126).
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plea of necessity does not seem to have been really
challenged in principle, even though there were
reservations and strong opposition to its application in
the cases in point. The cases in which a state of
necessity was pleaded to justify non-fulfilment of an
obligation “to act” and those in which the same
situation was invoked to justify conduct not in
conformity with an obligation “not to act”, will be
examined separately. Within each of these two
categories, the cases have been arranged according to
the specific matters to which they relate.

(7) Although some members of the Commission
expressed hesitation about the pertinence of citing
cases of non-fulfilment of international financial
obligations in support of their conception of state of
necessity, most of the others acknowledged the
importance in this connection of cases in which, for
reasons of necessity, States adopted conduct not in
conformity with obligations “to act” in regard to the
repudiation or suspension of payment of international
debts. An interesting example is the Russian Indemnity
case, considered earlier from another aspect in regard
to article 29.''7 The Ottoman Government, in order to
justify its delay in paying its debt to the Russian
Government, invoked among other reasons the fact
that it had been in an extremely difficult financial
situation, which it described as “force majeure”, but
which was much more like a state of necessity.'’® The
Permanent Court of Arbitration, to which the dispute
was referred, made its award on 11 November 1912. It
stated as follows in regard to the argument advanced
by the Ottoman Government:

The exception of force majeure, invoked in the first place, is
arguable in international public law, as well as in private law;
international law must adapt itseif to political exigencies. The
Imperial Russian Government expressly admits ... that the
obligation for a State to execute treaties may be weakened “if the

very existence of the State is endangered, if observation of the
international duty is . . . self-destructive”.??

The Court considered, however, that:

It would be a manifest exaggeration to admit that the payment
(or the contracting of a loan for the payment) of the relatively
small sum of 6 million francs due to the Russian claimants would

have imperilled the existence of the Ottoman Empire or seriously
endangered its internal or external situation, . . .!2¢

In the case in point, therefore, the Court rejected the
plea put forward by the Ottoman Government. It
based its decision on the finding that, in this particular
case, the conditions under which that plea could be

"""See Yearbook ... 1979, vol. 11 (Part Two), p. 111,
document A/34/10, chap. III, sect. B.2, para. (9) of the
commentary to art. 9.

'"® The Commission stated earlier, in the commentary to art.
31 (ibid., p. 128, foot-note 646) that the situation was not one of
“material impossibility™ of paying the debt but of a state of
“necessity”’.

1'% United Nations, Reports of International Arbitral Awards,
vol. XI, (United Nations publication, Sales No. 61.V.4), p. 443.
Reproduced in Secretariat Survey (see foot-note 108 above), para.
394.
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allowed were not met. The Court thus recognized the
existence in international law of an “excuse of
necessity”, but only within very strict limits. In the
view of the Court, compliance with an international
obligation must be “self-destructive” for the wrong-
fulness of the conduct not in conformity with the
obligation to be precluded.'?!

(8) A majority of the Commission also found it
relevant that in another connection, that of debts
contracted by the State not directly with another State
but with foreign banks or other foreign financial
institutions, there has often been discussion as to
whether it is permissible to invoke very serious
financial difficulties—and hence a situation which
might fulfil the conditions for the existence of a state of
necessity—as justification for repudiating or suspend-
ing payment of a State debt. Although it is disputed
whether an obligation exists under international
customary law to honour debts contracted by the State
with foreign private individuals, some of the statements
of position made in the discussion referred to above are
of interest not only because such an obligation can be
imposed in any case by conventional instruments, but
also because the statements in question were often put
in broad terms whose implications went beyond the
case involved.

(9) One question in the request for information
submitted to States by the Preparatory Committee of
the Hague Codification Conference was whether the
State incurred international responsibility if, by a
legislative act (point III, 4) or by an executive act
(point V, 1 (b)), it repudiated debts contracted with
foreigners. A number of Governments maintained that
the answer to that question depended on the circum-
stances involved; some of them expressly mentioned
the defence of “necessity”. For instance, the South
African Government expressed the following view:

Such action would prima facie constitute a breach of [the
State’s] international duties and give rise to an international claim

The Union Government would not, however, exclude the
possibility of such repudiation being a justifiable act. ... If,
through adverse circumstances beyond its control, a State is
actually placed in such a position that it cannot meet all its
liabilities and obligations, it is virtually in a position of distress. It
will then have to rank its obligations and make provision for those
which are of a more vital interest first. A State cannot, for
example, be expected to close its schools and universities and its
courts, to disband its police force and to neglect its public services
to such an extent as to expose its community to chaos and
anarchy merely to provide the money wherewith to meet its
moneylenders, foreign or national. There are limits to what may

12l A case in which the parties to the dispute agreed that a
situation of necessity such as the existence of very serious
financial difficulties could justify, if not the repudiation by a State
of an international debt, at least recourse to means of discharging
the obligation other than those actually envisaged by the
obligation. arose in connection with the enforcement of the
arbitral award made by O. Undén on 29 March 1933 in the case
of the Forests of Central Rhodope (Merits) (see League of
Nations. Official Journal, 15th year, No. 11 (Part I) (November
1934) p. 1432).
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be reasonably expected of a State in the same manner as with an
individual.'??

In the light of the replies received, the Preparatory
Committee made a distinction, in the Bases of
discussion drawn up for the Conference, between
repudiation of debts and suspension or modification of
debt servicing. It stated with regard to the latter:

A State incurs responsibility if, without repudiating a debt, it
suspends or modifies the service, in whole or in part, by a
legislative act, unless it is driven to this course by financial
necessity. (Basis of discussion No. 4, second para.)'%*

(10) This same question has also been considered
repeatedly in connection with disputes referred to
international tribunals. The most interesting example is
the dispute between Belgium and Greece in the Société
Commerciale de Belgique case. Here, there had been
two arbitral awards requiring the Greek Government
to pay a sum of money to the Belgian company in
repayment of a debt contracted with the company in
question. As the Greek Government was slow in
complying with the award, the Belgian Government
applied to the Permanent Court of International
Justice for a declaration that the Greek Government,
in refusing to carry out the awards, was in breach of its
international obligations. The Greek Government,
while not contesting the existence of the obligations,
stated in its defence that its failure thus far to comply
with the arbitral awards was due not to any unwil-
lingness but to the country’s serious budgetary and
monetary situation.'?

(11) In its counter-memorial of 14 September 1938,
the Greek Government had already argued that it had
been under an “imperative necessity” to “suspend
compliance with the awards having the force of res
Judicata”. “*A State has a duty to do so”, it observed,
“if public order and social tranquillity, which it is
responsible for protecting, might be disturbed as a
result of the carrying out of the award, or if the normal
functioning of public services might thereby be
jeopardized or seriously hindered”.’?® It therefore
denied having “committed a wrongful act contrary to
international law™ as alleged by the plaintiff, and
concluded that:

The Government of Greece, anxious for the vital interests of
the Hellenic people and for the administration, economic life,

122 Secretariat Survey, para. 64.

12 Yearbook ... 1956, vol. 11, p. 223, document A/CN.4/96,
annex 2. See also, to the same effect, Basis No. 9, concerning the
repud)iation or modification of debts by the executive power
(ibid.).

124 In line with the idea already expressed by the Commission in
connection with art. 31 (see foot-note 98 above), although the
Greek Government referred on occasions to *“force majeure™ and
the “‘impossibility” of adopting the conduct required by the
obligation, what it had in mind was not so much a “material
impossibility™ as the impossibility of paying the required sum
without thereby injuring a fundamental interest of the State, that
is to say, a situation which might be considered as a case of state
of necessity. (P.C.1.J., Series C, No. 87, pp. 141 and 190. See also
Secretariat Survey, para. 278).

123 Secretariat Survey. para. 276.

health situation and security, both internal and external, of the
country, could not take any other course of action; any Govern-
ment in its place would do the same.'2¢

This argument is taken up again in the Greek
Government’s rejoinder of 15 December 1938. Having
regard to the country’s serious budgetary and mon-
etary situation, the Government stated:

In these circumstances, it is evident that it is impossible for the
Hellenic Government, without jeopardizing the country’s
economic existence and the normal operation of public services,
to make the payments and effect the transfer of currency that
would be entailed by the full execution of the award .

But the most extensive development of the issue of
excuse of necessity is to be found in the oral statement
made by the counsel for the Greek Government, Mr.
Youpis, on 16 and 17 May 1939. After reaffirming the
principle that contractual commitments and judicial
decisions must be executed in good faith, Mr. Youpis
went on to say:

Nevertheless, there occur from time to time external cir-
cumstances beyond all human control which make it impossible
for Governments to discharge their duty to creditors and their
duty to the people; the country’s resources are insufficient to
perform both duties at once. It is impossible to pay the debt in full
and at the same time to provide the people with a fitting
administration and to guarantee the conditions essential for its
moral, social and economic development. The painful problem
arises of making a choice between the two duties; one of them
must give way to the other in some measure: which?

Doctrine and the decisions of the courts have therefore had
occasion to concern themselves with the question . . .

Doctrine recognizes in this matter that the duty of a
Government to ensure the proper functioning of its essential
public services outweighs that of paying its debts. No State is
required to execute, or to execute in full, its pecuniary obligation if
this jeopardizes the functioning of its public services and has the
effect of disorganizing the administration of the country. In the
case in which payment of its debt endangers economic life or
Jeopardizes the administration, the Government is, in the opinion
of authors, authorized to suspend or even to reduce the service of
debt.'8

The counsel for the Greek Government then proceeded
to a detailed analysis of the doctrine and judicial
decisions, in which he found full confirmation of the
principle he had stated. In the hope of making that
principle more easily acceptable—although he may
also have had other intentions—he first referred to it as
“the theory of force majeure”, but he added that
“various schools and writers express the same idea in
the term ‘state of necessity’”. He continued:

Although the terminology differs, everyone agrees on the
significance and scope of the theory; everyone considers that the
debtor State does not incur responsibility if it is in such a
situation.'?®
The respondent Government was thus enunciating, in a
particularly well-documented manner and as being
absolutely general in scope, the principle that a duly
established state of “necessity” constituted, in inter-

126 Ibid.
127 Ibid., para. 278.
128 Ibid., para. 281.
129 Ibid.
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national law, a circumstance precluding the wrong-
fulness of State conduct not in conformity with an
international financial obligation and the responsibility
which it would otherwise engender. It is important to
note that so far as recognition of that principle is
concerned, the applicant Government declared itself
fully in agreement. In his statement of 17 May 1939,
the counsel for the Belgian Government, Mr. Sand,
stated as follows:

In a learned survey ... Mr. Youpis stated yesterday that a
State is not obliged to pay its debt if in order to pay it it would
have to jeopardize its essential public services.

So far as the principle is concerned, the Belgian Government
would no doubt be in agreement.'*°
Indeed, the Belgian counsel was not contesting even
factually the point that the financial situation in which
the Greek Government found itself at the time might
have justified the tragic account given by its pleader.
The points on which he sought reassurance were the
following: (a) that that Government’s default on its
debt was solely on factual grounds involving inability
to pay, and that no other reasons involving con-
testation of the right of the creditor entered into the
matter; and (b) that inability to pay could be
recognized as justifying total or partial “suspension” of
payment, but not a final discharge of even part of the
debt. In other words, it had to be recognized that the
wrongfulness of the conduct of the debtor State not in
conformity with its international obligation would
cease to be precluded once the situation of necessity no
longer existed, at which time the obligation would
again take effect in respect of the entire debt. From
that standpoint, the position of the Belgian Govern-
ment is particularly valuable for the purpose of
determining the limit to the admissibility of the excuse
of necessity.

(12) The Court itself noted in its judgment of 15 June
1939131 that it was not within its mandate to declare
whether, in that specific case, the Greek Government
was justified in not executing the arbitral awards.
However, by observing that in any event it could only
make such a declaration after having itself verified the
financial situation alleged by the Greek Government
and after having ascertained the effect which the
execution of the awards would have, the Court showed
that it implicitly accepted the basic principle on which
the two parties were in agreement.!*?

130 1hid., para. 284,

3! Ibid., para. 288.

132 [n a case referred some years earlier to the Permanent Court
of International Justice, the case between France and the Serb-
Croat-Slovene State concerning the payment of various Serbian
loans issued in France, judgement in which was given by the
Court on 12 July 1929, the positions of the parties and the Court
on the point at present under discussion were very close to those
just described. (See Secretariat Survey, paras. 263—268.)

Cases in which an arbitral tribunal accepted the plea of grave
financial difficulties as relieving the State of payment of a debt
contracted with a private foreign company include the French

(13) On this subject of international obligations “to
act”, it should be noted that obligations relating to the
repayment of international debts are not, in inter-
national practice, the only obligations in connection
with which circumstances bearing the marks of a
“state of necessity” have been invoked to justify State
conduct not in conformity with what was required. The
case of Properties of the Bulgarian minorities in
Greece is a quite typical example. Under articles 3 and
4 of the Treaty of Sévres, the Bulgarian minorities
residing in the territories of the Ottoman Empire ceded
to Greece were entitled to choose Bulgarian nation-
ality. In that case, they had to leave Greek territory,
but remained the owners of any immovable property
they possessed in Greece and were entitled to return
there. At one time, many persons who had departed to
Bulgaria exercised their right to re-enter Greece and
return to their properties. In the meantime, however,
large numbers of Greek refugees arrived in Greece
from Turkey, and the Greek Government had no other
possibility than to settle them on the lands of those
who had left Greece when they took Bulgarian
nationality. There were incidents on the frontier
between the two countries, and a League of Nations
commission of enquiry was set up. In its report it
expressed the opinion that:

. under the pressure of circumstances, the Greek Govern-
ment employed this land [the ex-Bulgarian district] to settle
refugees from Turkey. To oust these refugees now in order to
permit the return of the former owners would be impossible.!*?
The Commission of Enquiry therefore proposed that
the Greek Government should compensate the Bul-
garian nationals who had been deprived of their
property,’3* and the Bulgarian representative to the
Council of the League of Nations endorsed the
Commission’s proposal and recognized that the ap-
plication of articles 3 and 4 of the Treaty of Sevres had
been rendered impossible by events.'?® In the opinion
of the Commission, the Greek Government (despite
the use, in French, of the expression “force majeure”
by the League of Nations Commission of Enquiry)
had not been in a situation in which it was materially
impossible for it to fulfil the obligation to respect the
Bulgarian property on its territory, but in a situation of
necessity. What had led the Greek Government to act
in a manner not in conformity with its international
obligations to Bulgaria was the need to safeguard an
interest which it deemed essential, namely, the pro-

Company of Venezuela Railroads case, referred to the French/
Venezuelan Mixed Claims Commission established under the
Protocol of 27 February 1902 (United Nations, Reports of
International Arbitral Awards, vol. X (United Nations
publication, Sales No. 60.V.4), p. 353; Secretariat Survey, paras.
385-386).

133 Report of the Commission of Enquiry into the Incidents on
the Frontier between Bulgaria and Greece: League of Nations,
Official Journal, Tth year, No. 2. (February 1926), annex 815, p.
209; Secretariat Survey, paras. 124—125,

134 Ibid.

135 Ibid., p. 111; Secretariat Survey, para. 126.
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vision of immediate shelter for its nationals who were
pouring into its territory in search of refuge. This
conduct could thus be purged of the imputation of
international wrongfulness which would otherwise
have attached to it. From another standpoint, however,
it still entailed the obligation to compensate the
individuals whom the act committed in a state of
necessity had deprived of their properties.

(14) Regarding cases in which the existence of a state
of necessity was invoked by a State to justify conduct
not in conformity with an obligation “not to act”,
particularly relevant are those cases where the “essen-
tial interest” of the State threatened by a “grave and
imminent danger” and safeguardable only through the
adoption of conduct which in principle was prohibited
by an international obligation was to ensure the
survival of the fauna or vegetation of certain areas on
land or at sea, to maintain the normal use of those
areas or, more generally, to ensure the ecological
balance of a region. It is primarily in the last two
decades that safeguarding the ecological balance has
come to be considered an “essential interest” of all
States. Consequently, most statements of position
proposing to preclude on that basis the wrongfulness of
conduct not in conformity with an international
obligation will be found to be contemporary ones. But
there are also a few precedents. In this respect,
references can be made to the position adopted in 1893
by the Russian Government in the case of Fur seal
fisheries off the Russian coast. In view of the alarming
increase in sealing by British and United States
fishermen near Russian territorial waters, and in view
of the imminent opening of the hunting season, the
Russian Government, in order to avert the danger of
extermination of the seals, issued a decree prohibiting
sealing in an area that was contiguous to its coast but
was at the time indisputably part of the high sea and
therefore outside Russian jurisdiction. In a letter to the
British Ambassador dated 12 (24) February 1893, the
Russian Minister for Foreign Affairs, Chickline,
explained that the action had been taken because of the
“absolute  necessity of immediate provisional
measures” in view of the imminence of the hunting
season. He added that he considered it necessary to:
emphasize the essentially precautionary character of the above-
mentioned measures, which were taken under the pressure of
exceptional circumstances'3®

and declared his willingness to conclude an agreement
with the British Government with a view to a
permanent settlement of the question of sealing in the
area. This position is therefore interesting as an
affirmation of the validity of the plea of necessity in
international law and also because it brings out several
of the conditions that must in any case be fulfilled
before one can even consider whether a situation of
“necessity” justifies action by a State which is not in
conformity with an international obligation, namely:
the absolutely exceptional nature of the alleged situa-

136 Secretariat Survey, para. 155.

tion, the imminent character of the danger threatening
a major interest of the State, the impossibility of
averting such a danger by other means, and the
necessarily temporary nature of this “justification”,
depending on the continuance of the danger feared.

(15) A case that has occurred in our own times and
may be regarded as typical is The “Torrey Canyon”
incident. On 18 March 1967, the Liberian tanker
Torrey Canyon, with a cargo of 117,000 tons of crude
oil, went aground on submerged rocks off the coast of
Cornwall, but outside British territorial waters. A hole
was torn in the hull, and after only two days nearly
30,000 tons of oil had spilt into the sea. This was the
first time that so serious an incident had occurred, and
no one knew how to avert the threatened disastrous
effect on the English coast and its population. The
British Government tried several means, beginning
with the use of detergents to disperse the oil which had
spread over the surface of the sea, but without
appreciable results. In any event, the main problem
was the oil remaining on board. In order to deal with
that, it was first decided to assist a salvage firm
engaged by the shipowner in its efforts to refloat the
tanker, but on 26 and 27 March the Torrey Canyon
broke into three pieces and 30,000 more tons of oil
spilt into the sea. The salvage firm gave up, and the
British Government then decided to bomb the ship in
order to burn up the oil remaining on board. The
bombing began on 28 March and succeeded in burning
nearly all the oil. It should be noted that the British
Government’s action did not evoke any protests either
from the private parties concerned or from their
Governments. It is true that the bombing did not take
place until after the ship had been reduced to a wreck
and the owner seemed implicitly to have abandoned it;
but even before that, when the action to be taken was
under discussion, there was no adverse reaction to the
idea of destroying the ship, which the Government was
prepared to do against the wishes of the owner if
necessary. The British Government did not advance
any legal justification for its conduct, but on several
occasions it stressed the existence of a situation of
extreme danger and the fact that the decision to bomb
the ship had been taken only after all the other means
employed had failed.'¥” Whatever other possible
justifications there may have been for the British
Government’s action, it seems to the Commission that,
even if the shipowner had not abandoned the wreck
and even if he had tried to oppose its destruction, the
action taken by the British Government would have
had to be recognized as internationally lawful because
of a state of necessity.

(16) As a result of the Torrey Canyon incident,
conventional instruments were prepared to enable a
coastal State to take necessary measures on the high
seas to protect its coastline and related interests from a

137 0n this case, see the White Paper issued by the United
Kingdom Government: The “Torrey Canyon”, Cmnd. 3246
(London, H.M. Stationery Office, 1967).
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grave and imminent danger of pollution following upon
a maritime casualty.'*® Despite this trend at the treaty
level, a state of necessity can still be invoked, in areas
not covered by these rules, as a ground for State
conduct not in conformity with international ob-
ligations in cases where such conduct proves
necessary, by way of exception, in order to avert a
serious and imminent danger which, even if not
inevitable, is nevertheless a threat to a vital ecological
interest, whether such conduct is adopted on the high
seas, in outer space or—even this is not ruled out—in
an area subject to the sovereignty of another State. The
latter would apply, for example, if extremely urgent
action beyond its frontiers were the only means for a
State to protect from fire a forest covering both sides
of the frontier and time and means were lacking for the
organs of the neighbouring State to take the necessary
measures to extinguish the fire which had started to
spread on its territory. Other examples of the same
kind can well be imagined.

(17) Another area in which States have frequently
pleaded a situation of necessity in order to justify the
adoption of conduct not in conformity with an
international obligation incumbent on them is that of
obligations concerning the treatment of foreigners. In
these cases, the obligation at issue is more often a
conventional one, since customary obligations in this
respect are relatively few and there are differences of
opinion as to their very existence and their scope.
There is, however, one case, already old, in which the
parties to the dispute do seem to have taken for
granted the existence of an obligation on the State,
under general international law, to honour prospecting
and exploitation concession contracts concluded with
foreigners. In the Company General of the Orinoco
case, a French company had obtained from the
Venezuelan Government concessions to exploit
minerals and develop a transport network in a large
area over which Venezuela believed it had sovereignty.
However, much of the area covered by the concession
contracts was claimed by Colombia, which in fact had
grounds for considering it part of its territory.
Colombia therefore strongly protested against the
granting of the concessions by the Venezuelan Govern-
ment and demanded the return of the area concerned.
Venezuela, wishing to avert the danger of armed
conflict with the neighbouring republic, which was
becoming imminent, felt obliged to rescind the con-
cessions it had granted and return to Colombia the
areas over which it had mistakenly exercised sovereign
powers. This led to a dispute between the Venezuelan
Government and the Company General of the
Orinoco. The French Government having sided with

138 See, for example, art. | of the International Convention
Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties (United Nations, Juridical Yearbook, 1969
(United Nations publication, Sales No.: E.71.V.4), p. 166) and
art. 221 of the *“Informal Composite Negotiating Text/
Revision 2™ of the Third United Nations Conference on the Law
of the Sea (A/CONF.62/WP.10/Rev.2 and Corr. 2, 3 and 4).

the company, the case was referred to the French/
Venezuelan Mixed Claims Commission established
under the Protocol of 19 February 1902. The Com-
mission, however, accepted the argument advanced
by Venezuela, which had been forced to annul the
concessions granted to the French company because
of the real danger of war they had created. Umpire
Plumley therefore ruled that, in the exceptional
circumstances of the case, it was lawful under
international law for the Venezuelan Government to
rescind the concessions, although he agreed that the
company was entitled to compensation for the conse-
quences of an act which had been internationally
lawful but severely detrimental to its interests.'*®

(18) As regards cases in which the obligation arose
out of an international convention and the party
concerned sought to justify non-compliance with the
obligation on the ground that it had acted in a state of
necessity, there are three that the Commission con-
siders important enough to be cited. The first is a very
old case; it concerns an Anglo-Portuguese dispute
dating from 1832. The Portuguese Government, which
was bound to Great Britain by a treaty requiring it to
respect the property of British subjects resident in
Portugal, argued that the pressing necessity of provid-
ing for the subsistence of certain contingents of troops
engaged in quelling internal disturbances had justified
its appropriation of property owned by British sub-
jects. Upon receiving that answer to its protests, the
British Government consulted its Law Officers on the
matter. On 22 November 1832, Mr. Jenner replied
with the following opinion:

... whether the Privileges and Immunities so granted [to the
British subjects| are, under all circumstances, and at whatever
risk, to be respected, ... the proposition cannot be maintained to
that extent. Cases may be easily imagined in which the strict
observance of the Treaty would be altogether incompatible with
the paramount duty which a Nation owes to itself. When such a
case occurs, Vattel, Book 2, C. 12, Sect. 170 observes that it is
“tacitly and necessarily expected in the Treaty™.

In a case, therefore, of pressing necessity, I think that it would
be competent to the Portuguese Government to appropriate to the
use of the Army such Articles of Provisions etc., etc., as may be
requisite for its subsistence, even against the will of the Owners,
whether British or Portuguese; for I do not apprehend, that the
Treaties between this Country and Portugal are of so stubborn
and unbending a nature, as to be incapable of modification under
any circumstances whatever, or that their stipulations ought to be
so strictly adhered to, as to deprive the Government of Portugal of
the right of using those means, which may be absolutely and
indispensably necessary to the safety, and even to the very
existence of the State.

The extent of the necessity, which will justify such an
appropriation of the Property of British Subjects, must depend
upon the circumstances of the particular case. but it must be
imminent and urgent. '

Despite its age, this case is therefore a particularly
sound precedent, mainly because the two parties were

139 United Nations, Reports of [nternational Arbitral Awards,
vol. X (op. cit.), pp. 280-281.

140 A, D. McNair, ed., International Law Opinions (Cam-
bridge, University Press, 1956). vol. I, p. 231.
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agreed on the principles enunciated and hence on
express recognition of the validity of the plea of
necessity where the conditions for it are fulfilled. But
the case is also of interest because of the terminology
used, which is unusually apt for those times, and
because of its contribution to the definition of the two
conditions—that the danger to be averted be “immi-
nent” and “urgent”.

(19) The second case, a century later and well
known, is the Oscar Chinn case. In 1931, the
Government of Belgium adopted measures concerning
fluvial transport, designed to benefit the Belgian
company Unatra, in what was then the Belgian Congo.
According to the United Kingdom, one of whose
subjects, Oscar Chinn, had been harmed by the
measures in question, the latter had created a “de
Jacto monopoly” of fluvial transport in the Congo,
which in its view was contrary to the principles of
“freedom of navigation”, “freedom of trade” and
“equality of treatment” provided for in articles 1 and 5
of the Convention of Saint-Germain-en-Laye of 10
September 1919.14! The question was submitted to the
Permanent Court of International Justice, which gave
its judgment on 12 December 1934. The Court held
that the “de facto monopoly” of which the United
Kingdom complained was not prohibited by the
Convention of Saint-Germain-en-Laye.!*? Having thus
found that the conduct of the Belgian Government was
not in conflict with its international obligations towards
the United Kingdom, the majority of the Court saw no
reason to consider whether any wrongfulness in the
conduct in question might have been precluded
because the Belgian Government had perhaps acted in
a state of necessity. The question was, however,
considered in depth in the individual opinion of Judge
Anzilotti, who stated:

6. If, assuming the facts alleged by the Government of the
United Kingdom to have been duly established, the measures
adopted by the Belgian Government were contrary to the
Convention of Saint-Germain, the circumstance that these
measures were taken to meet the dangers of the economic
depression cannot be admitted to consideration. It is clear that
international law would be merely an empty phrase if it sufficed
for a State to invoke the public interest in order to evade the
fulfilment of its engagements.

7. The situation would have been entirely different if the
Belgian Government had been acting under the law of necessity,
since necessity may excuse the non-observance of international
obligations.

The question whether the Belgian Government was acting, as
the saying is, under the law of necessity is an issue of fact which
would have had to be raised, if need be, and proved by the Belgian
Government. I do not believe that the Government meant to raise
the plea of necessity, if the Court had found that the measures
were unlawful; it merely represented that the measures were taken
for grave reasons of public interest in order to save the colony
from the disastrous consequences of the collapse in prices.

It may be observed, moreover, that there are certain undisputed
facts which appear inconsistent with a plea of necessity.

141 League of Nations. Treaty Series. vol. V111, p. 25.
42 p.C.1J., Series A/ B, No. 63, p. 89.

To begin with, there is the fact that, when the Belgian
Government took the decision of June 20th 1931, it chose, from
among several possible measures—and, it may be added, in a
manner contrary to the views of the Leopoldville Chamber of
Commerce—that which it regarded as the most appropriate in the
circumstances. No one can, or does, dispute that it rested with the
Belgian Government to say what were the measures best adapted
to overcome the crisis: provided always that the measures selected
were not inconsistent with its international obligations, for the
Government’s freedom of choice was indisputably limited by the
duty of observing those obligations. On the other hand, the
existence of that freedom is incompatible with the plea of
necessity which, by definition, implies the impossibility of
proceeding by any other method than the one contrary to law.

Another undisputed fact which seems irreconcilable with the
plea of necessity is the offer made by the Government to
transporters other than Unatra on October 3rd, 1932. Whatever
its practical value, that offer showed that it was possible to
concede advantages to all enterprises, similar to those granted to
Unatra, and hence to avoid creating that de facto monopoly
which, in the submission of the Government of the United
Kingdom, was the necessary consequence of the decision of June
20th, 1931.'4

The admissibility of the “plea of necessity” as a
principle in international law is evident from this
opinion. At the same time, the concept of “necessity”
accepted in international legal relations is very restric-
tive. It is restrictive as regards the determination of the
essential importance of the interest of the State which
must be in jeopardy in order for the plea to be
effective: it is also restrictive as regards the require-
ment that the conduct not in conformity with an
international obligation of the State must really be, in
the case in question, the only means of safeguarding
the essential interest which is threatened.

(20) The third case is the one involving the United
States of America and France that came before the
International Court of Justice in 1952 under the title
case concerning Rights of Nationals of the United
States of America in Morocco. One of the points at
issue was whether or not it was lawful to apply to
United States nationals a 1948 decree by the Resident
General of France in Morocco establishing a régime of
import restrictions in the French zone of Morocco in a
manner that the United States did not consider to be in
conformity with obligations arising out of treaties
concluded between the United States and Morocco.
The treaties in question guaranteed to the United
States the right freely to engage in trade in Morocco
without any import restrictions save those that were
specified in the treaties themselves. In its defence the
French Government asserted, inter alia, that the
import restrictions imposed by the decree were
necessary for the enforcement of exchange controls,
such controls being essential to safeguard the country’s
economic balance. It argued that that balance would
have been seriously jeopardized by the removal of
exchange controls in a situation which had been
rendered critical by the fluctuation of the franc on the
Paris black market and by the “dollar gap” of

143 Ipid., pp. 112—114.
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Morocco.'** The United States Government, for its
part, denied that the danger feared by the other party
actually existed or that, in any event, there was a
connection of the kind established by that party
between the necessity of averting such a danger and
the restrictions imposed on American imports without
the consent of the United States Government.!** It did
not, however, challenge outright the validity of the
“ground” described by the French Government and its
possible applicability to situations other than that
involved in the particular case in question. The Court
did not have occasion to rule on the issue. But in the
opinion of the Commission, this case too provides
support for the recognition of the applicability of the
plea of necessity in international law. It is true that, in
describing the situation characterized by the
“necessity” of taking measures to avert the grave
danger which would otherwise have jeopardized an
essential interest of the country, the French Govern-
ment used the term “‘force majeure”, but the charac-
teristics of the situation invoked were not those of
“material impossibility”; rather, they were those of a
situation that the Commission has termed a “state of
necessity”.

(21) Worthy of mention in an area related to that of
the treatment accorded to foreigners within the
territory of the State, namely, the obligations imposed
on a State to refrain from placing restrictions on or
impediments to the free passage of foreign vessels
through certain areas of its maritime territory, is the
“Wimbledon™ case. During the Russo-Polish war of
1920-1921, the British vessel Wimbledon, chartered
by a French company and carrying a cargo of
munitions and other military material destined for
Poland, was refused passage through the Kiel Canal
by the German authorities on the ground that, in view
of the nature of the cargo, its passage through German
waters would be contrary to the position of neutrality
adopted by Germany in connection with the war
between Poland and Russia. The French Government
protested, on the ground that Germany’s conduct was
not in conformity with article 380 of the Treaty of
Versailles.'* The ensuing dispute was referred to the
Permanent Court of International Justice, with the
United Kingdom, Italy and Japan, as co-signatories to
the Treaty, intervening before the Court on the side of
France. The issue debated during the proceedings was
essentially whether or not the action taken by the
German authorities with regard to the Wimbledon was
prohibited by article 380 of the Treaty of Versailles. In
its judgment of 17 August 1923, the Court ruled that it
was, and that such a prohibition in no way conflicted
with the obligations of Germany as a neutral State.
Consequently, the Court did not have occasion to rule

144 See Secretariat Survey, para. 311.
145 Ibid., para. 312.

146 British and Foreign State Papers, 1919 (London, H.M.
Stationery Office, 1922), vol. CXII, p. 189.

on any “plea of necessity” that Germany might have
made. However, the question was mentioned by the
agents of the two parties during the oral proceedings.
For instance, the Agent of the French Government,
Mr. Basdevant, said:

Will not the principles of international law, the general rules of
the law of nations, furnish some grounds for frustrating the rule of
free passage through the Kiel Canal in the case of a vessel
carrying military material destined for a neutral State? First, let
me say without otherwise dwelling on this point that no
arguments against the application of the rule of free passage have
been advanced on the ground of impossibility of compliance, nor
that of the danger which compliance with the provision might
have created for Germany; the plea of necessity was not made at
all. Indeed, any such arguments seem inconceivable in this case.'’?

Again, the Agent of the Italian Government, Mr.
Pilotti, observed that:

Neither would it be possible to speak of force majeure, or more
particularly of that concept which had been expressly sanctioned
in the first book of the German Civil Code relating to the exercise
of rights in general (§227), and which, besides, lends itself to
controversy; I mean the status necessitatis.

Indeed, there is no proof to show that the war between Poland
and Russia, in consequence of the acts accomplished by the two
belligerents, constituted for Germany that immediate and immi-
nent danger, against which she would have had no other means of
protection but the general prohibition of the transit of arms
through her territory, and particularly that such a danger should
have continued to exist at the time when the “Wimbledon”
presented herself at the entrance of the Canal.'#®

Finally, the German Agent, Mr. Schiffer, said:

The representative of one of the applicant parties argued that
Germany claimed that she acted under the jus necessitatis. This is
not the case. There was no impossibility whatever for Germany to
carry out the Treaty; nor has Germany contravened the Treaty.

I repeat that it is not the intention of the German Government
to claim any jus necessitatis. On the contrary, Germany claims
that she has remained true to her conventional obligations
resulting from the Treaty. . . ."*

The Wimbledon case therefore shows a significant
concurrence of views as to the admissibility in general
international law of state of necessity as a cir-
cumstance precluding the wrongfulness of State
conduct not in conformity with an international
obligation, and a no less significant contribution by
some of the protagonists to the definition of the
conditions to be fulfilled in order for the existence of
such a circumstance to be recognized.

(22) The Commission then went on to examine cases
in which a state of necessity has been invoked to justify

147 p.C.1.J., Series C, No. 3, vol. I, pp. 178-179. {Translation
by the Secretariat. |

148 Ibid., pp. 284-285.

After responding to some of the other arguments put forward
by Germany, Mr. Pilotti returned to the subject, concluding:

*. .. the discussion is brought back to the simpler and safer
ground of looking for some juridical reason justifying the
voluntary non-execution on the part of Germany of her
obligations, which reason could only be a material impossibility
or the status necessitatis. Now surely from that standpoint it is
not sufficient to invoke merely general ideas of sovereignty and
neutrality.” (Ibid., p. 288).

199 1pid., p. 314.
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conduct not in conformity with international ob-
ligations relating to respect by a State of the territorial
sovereignty of other States. History shows that on
many occasions Governments have tried to give
necessity a leading role as justification for acts
committed in breach of an obligation of that kind. And
it is mainly these cases which have been the focal point
of the argument concerning the general admissibility of
the plea of necessity; it is they which have done most
to mobilize a large section of learned opinion against
the very principle of such a plea. In the opinion of the
Commission, however, the interest of these cases is
now much more limited. They are, indeed, mainly
cases in which the existence—usually spurious—of a
“state of necessity” was alleged in order to justify
either the annexation by a State of the territory or part
of the territory of another State,'*° or the occupation
and use, for purposes of war, of the territory of a State
which had been neutralized by a treaty concluded
before the outbreak of war between some of the parties
to the treaty,!*! or of the territory of a State which had
declared its neutrality in a war between other States:!*?

150 Mention may be made of the cases of the Free City of
Krakow, annexed by Austria in 1846 (E. Hertslet, Map of Europe
by Treaty (London, Butterworth, 1875), vol. 2, pp. 1061 et seq.;
G. F. de Martens, Nouveau Recueil genéral de traitées, vol. X,
pp. 111 and 125); the annexation of Rome by Italy in 1870
(S.I.O.L-CNR, La prassi italiana di diritto internazionale
(Dobbs Ferry, N.Y., Oceana, 1970), Ist series (1861-1887), vol.
II, pp. 871 et seq.); the annexation of Bosnia-Hercegovina by
Austria-Hungary in 1908 (British Documents on the Origins of
the War, 1898—1914 (London, H.M. Stationery Office, 1928),
vol. V, pp. 398 et seq.); and the annexation of Ethiopia by Italy in
1936 (League of Nations, Official Journal, 16th year, No. 11
(November 1935), p. 1137).

151What may be considered the “classic” case was the
occupation of Luxembourg and Belgium by Germany in 1914,
which Germany sought to justify on the ground of the necessity of
forestalling an attack on its territory by France through
Luxembourg and Belgium. See, in particular, the note presented
on 2 August 1914 by the German Minister in Brussels to the
Belgian Minister for Foreign Affairs (J. B. Scott, ed., Diplomatic
Documents Relating to the Outbreak of the European War (New
York, Oxford University Press, 1916), Part I, pp. 749-750) and
the speech in the Reichstag by the German Chancellor, von
Bethmann-Hollweg, on 4 August 1914, containing the well-known
words “wir sind jetzt in der Notwehr; und Not kennt kein Gebot!”
(Jahrbuch des Vilkerrechts (Munich), vol. III (Special No.):
Politische Urkunden zur Vorgeschichte des Weltkrieges (1916),
p. 728).

152 Such cases are very numerous; mention may be made of the
occupation of Korea by Japanese troops during the Russo-
Japanese war of 1904 (see the documents cited by E. T. Hazan in
L'état de nécessité en droit pénal interétatique et international
(Paris, Pedone, 1949), p. 53); the occupation of certain Greek
territories or islands by the Entente Powers during the First
World War for use as bases for their military operations against
Turkey (see the documents cited by T. P. Ion in “The Hellenic
crisis from the point of view of constitutional and international
law—Part 1V, The American Journal of International Law
{New York), Vol. 12, No. 3 (July, 1918), pp. 564 et seq.); the
occupation by Germany, during the Second World War, of
Denmark, Norway, Belgium and Luxembourg and by Germany
and Italy of Yugoslavia and Greece (see Trial of the Major War
Criminals before the International Military Tribunal, Nuremberg,
14 November 1945-1 October 1946 (Nuremberg, 1949), vol.
XXII, pp. 446 et seq.); and the occupation, during the same war,

in short, actions all of which consist, in one way or
another, of an assault on the very existence of another
State or on the integrity of its territory or the
independent exercise of its sovereignty. Whatever the
situation in international law may have been at the
time of these actions, what is in no doubt at all is that,
at the present time, any use by a State of armed force
for an assault of the kind mentioned against the
sovereignty of another State, indisputably comes
within the meaning of the term “aggression” and, as
such, is subject to a prohibition of jus cogens—the
most typical and incontrovertible prohibition of jus
cogens. In the opinion of the Commission, as explained
below,'*? no invocation of a “state of necessity” can
have the effect of precluding the international
wrongfulness of conduct not in conformity with an
obligation of jus cogens. It would be particularly
absurd if the obligation prohibiting any use of force
which constitutes aggression had the power, because of
its peremptory nature, to render void any agreement to
the contrary concluded between two States, so that
prior consent by the State subjected to the use of force
could not have the effect of “justification” but such an
effect could be attributed to the assertion of a state of
necessity, if genuine, by the State using force. It may
be added that article 5, para. 1, of the Definition of
Aggression adopted on 14 December 1974, by the
General Assembly,'** provides that:

No consideration of whatever nature, whether political,
economic, military or otherwise, may serve as a justification for
aggression.

The Commission has no doubt that, whatever the
extent of the effect of justification claimed for a state of
necessity, it can never constitute a circumstance
precluding the wrongfulness of State conduct not in
conformity with the obligation to refrain from any use
of force constituting an act of aggression against
another State.

(23) It remained to consider the problem of the
existence of conduct which, although infringing the
territorial sovereignty of a State, need not necessarily
be considered as an act of aggression, or not, in any
case, as a breach of an international obligation of jus
cogens. If that were so, the question might arise
whether a state of necessity could be invoked to justify
an act of the State not in conformity with an obligation

of Iceland by the United Kingdom (ibid., vol. XVIL, p. 415);' of
Iran by the United Kingdom and the Soviet Union (G. E. Kirk,
“The Middle East™, in Survey of International Affairs, 1939-
1946: The World in March 1939, ed. A. Toynbee and F. T.
Ashton-Gwatkin (London, Oxford University Press, 1952),
pp. 133 et seq.; M. M. Whiteman, ed., Diges? of International Law
(Washington, D.C., U.S. Government Printing Office, 1965),
vol. 5, pp. 1042 et seq.; of Portuguese Timor by the Netherlands
and Australia (Keesing’s Contemporary Archives, 1940-1943
(Bristol), vol. IV, pp. 4943 et seq.). In so far as any ‘fjustlﬁcatlop”
of these actions was sought, “necessity” was always invoked, with
varying degrees of candour.

133 See para. (37) below.

154 Resolution 3314 (XXIX), annex.



4 Report of the International Law Commission on the work of its thirty-second session

of that kind. The Commission is referring in particular
to certain actions by States in the territory of other
States which, although they may sometimes be of a
coercive nature, serve only limited intentions and
purposes bearing no relation to the purposes charac-
teristic of a true act of aggression. These would
include, for instance, some incursions into foreign
territory to forestall harmful operations by an armed
group which was preparing to attack the territory of
the State, or in pursuit of an armed band or gang of
criminals who had crossed the frontier and perhaps
had their base in that foreign territory, or to protect the
lives of nationals or other persons attacked or detained
by hostile forces or groups not under the authority and
control of the State, or to eliminate or neutralize a
source of troubles which threatened to occur or to
spread across the frontier. The common feature of
these cases is, first, the existence of grave and
imminent danger to the State, to some of its nationals
or simply to human beings—a danger of which the
territory of the foreign State is either the theatre or the
place of origin, and which the foreign State has a duty
to avert by its own action, but which its unwillingness
or inability to act allows to continue. Another common
feature is the limited character of the actions in
question, as regards both duration and the means
employed, in keeping with their purpose, which is
restricted to eliminating the perceived danger.

(24) In the past, there has been no lack of actual
cases in which necessity was invoked precisely to
preclude the wrongfulness of an armed incursion into
foreign territory for the purpose of carrying out one or
another of the operations referred to above. To cite
only one example of the many involving situations of
this kind, there was the celebrated “Caroline” case, in
which British armed forces entered United States
territory and attacked and destroyed (also causing loss
of life) a vessel owned by American citizens, which was
carrying recruits and military and other material to the
Canadian insurgents.'® For the State organs and for

153 The action occurred during the night of 29 December 1837.
Necessity was first mentioned as a ground, in response to the
American protests, by the British Minister in Washington, Fox,
who referred in that connection to the “necessity of self-defence
and self-preservation”; the same point was made by the counsel
consulted by the British Government, who stated that “the
conduct of the British Authorities” was justified because it was
“absolutely necessary as a measure of precaution” (see respec-
tively W. R. Manning, ed., Diplomatic Correspondence of the
United States: Canadian Relations 1784—1860 (Washington,
D.C., Carnegie Endowment for International Peace, 1943), vol.
II1, pp. 422 et seq., and McNair, op. cit., pp. 22 et seq. On the
American side, Secretary of State Webster replied to Minister
Fox that ““nothing less than a clear and absolute necessity can
afford ground of justification” for the commission “of hostile acts
within the territory of a Power at Peace”, and observed that the
British Government must prove that the action of its forces had
really been caused by “a necessity of self-defence, instant,
overwhelming, leaving no choice of means, and no moment for
deliberation™, (British and Foreign State Papers, 1840-1841
(London, Ridgeway, 1857)., vol. 29, pp. 1129 ef seq.). Although
he used the term “self-defence”, it was to a state of necessity—in
the sense in which that expression is used by the Commission—

the writers of the time, it made no difference, with
regard to the possibility of invoking a state of
necessity, whether the obligation with which the act of
the State was not in conformity was or was not an
obligation relating to respect for territorial sovereignty.
But can the same be said today? Apart from doubt on
the question whether all international obligations
concerning respect for the territorial sovereignty of
States have really become obligations of jus cogens, it
must be borne in mind that Article 2, paragraph 4, of
the Charter of the United Nations requires Member
States to refrain from the use of force “against the
territorial integrity or political independence of any
State, or in any other manner inconsistent with the
purposes of the United Nations”. Now this require-
ment raises another question, namely, that of the
possible effect of treaty provisions which explicitly, or
even implicitly, exclude the possibility of invoking a
state of necessity as a circumstance precluding the
wrongfulness of an act of the State not in conformity
with one of its international obligations. As can be seen
from what is said below,'*¢ the Commission considered
that the possibility of invoking this exception should be
excluded not only when such exclusion is provided for
by an express treaty obligation, but also when it
follows implicitly from the text of the treaty. That
being so, the problem is reduced to knowing whether
the Charter, by Article 2, paragraph 4, is or is not
intended to impose an obligation which cannot be
avoided by invoking a state of necessity. It has been
observed in this connection that Article 51 of the
Charter mentions only self-defence as an admissible
form of the use of armed force. Should it be inferred
from this that the drafters of the Charter might have
had the intention of implicitly excluding the ap-
plicability of the plea of “necessity”, however well

that the American Secretary of State was referring, for he did not
make the preclusion of wrongfulness depend on the existence of a
prior or threatened aggression by the State whose territory had
been violated, or on any kind of wrongful act on its part. In his
message to Congress of 7 December 1841, the President of the
United States of America reiterated that:

“This Government can never concede to any foreign
Government the power, except in a case of the most urgent and
extreme necessity, of invading its territory, either to arrest the
persons or destroy the property of those who may have violated
the municipal laws of such foreign Government ...” (ibid.,
1841-1842 (1858), vol. 30, p. 194).

Thus, eliminated on the plane of principle, the divergence of views
shifted to that of fact. The incident was not closed until 1842,
with an exchange of letters in which the two Governments found
themselves in agreement, both on the basic principle that the
territory of an independent nation is inviolable and on the fact
that “a strong overpowering necessity may arise when this great
principle may and must be suspended.” “It must be so”, added
Lord Ashburton, the British Government’s ad hoc envoy to
Washington, “for the shortest possible period during the con-
tinuance of an admitted overruling necessity, and strictly confined
within the narrowest limits imposed by that necessity.” (ibid., pp.
195 et seq.). See Secretary of State Webster’s reply: ibid., pp. 201
et seq. Thus, the applicability in principle of the plea of necessity
in the area under discussion here was expressly recognized by the
two Powers between which the dispute had arisen.

156 See para. (38) below.
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founded it might be in specific cases, to any conduct
not in conformity with the obligation to refrain from
the use of force? The Commission considered that it
was not called upon to take a position on this question.
The task of interpreting the provisions of the Charter
devolves on other organs of the United Nations.

(25) The Commission will here only point out that
after the Second World War, and hence after the
adoption of the Charter, there is only one known case
in which a State invoked a state of necessity—and then
not exclusively—to justify violation of the territory of
a foreign State: this is the case of the despatch of
parachutists to the Congo by the Belgian Government
in 1960. According to the Belgian Government the
parachutists were sent to the Congo to protect the lives
of Belgian nationals and other Europeans who, it
claimed, were being held as hostages by army
mutineers and by the Congolese insurgents, According
to one author, Mr. Eyskens, the Belgian Prime
Minister, told the Senate that the Government had
found itself “in a situation of absolute necessity™.’*” In
a statement before the Security Council, the Belgian
Minister for Foreign Affairs, Mr. Wigny, said that
Belgium had been forced by necessity” to send troops
to the Congo, and that the action undertaken had been
“purely humanitarian”, had been limited in scope by its
objective, and had been conceived as a purely
temporary action, pending an official intervention by
the United Nations.'”*® The Congolese Government, in
its reply, maintained that the justification asserted by
Belgium was a pretext, that its real objective was the
secession of Katanga and that, consequently, an act
of aggression had taken place.!*® The views expressed
in the Security Council were divided between two
opposing positions; both sides, however, concentrated
on determination and evaluation of the facts.'® No one
took any position of principle with regard to the
possible validity of a ‘state of necessity” as a
circumstance which, if the conditions for its existence
were fulfilled, could preclude the wrongfulness of an
act not in conformity with an international obligation.
Hence all that can be said is that there was no denial of
the principle of a plea of necessity as such.

(26) In other cases in which armed operations have
been undertaken on foreign territory for purposes said
to be “humanitarian™, the State which undertook them
has relied on other justifications, such as the consent of
the State in whose territory the operations took

57D. W. McNemar, “The postindependence war in the
Congo™. in The International Law of Civil War, ed. R. A. Falk
(Baltimore, Md., Johns Hopkins Press, 1971), p. 273.

158 See Official Records of the Security Council, Fifteenth Year,
873rd meeting, paras. 182 et seq., 192 et seg.; 877th meeting,
para. 142; 879th meeting, para. I51.

15% Ibid., 8 77th meeting, paras. 31 et seq.

160 Ibid., 873rd meeting, para. 144; 878th meeting, paras. 23,
65, 118; 879th meeting, paras. 80 et seq.

place's! or self-defence.'?> The concept of state of
necessity has been neither mentioned nor taken into
consideration, even in cases where the existence of
consent or a state of self-defence has been contested,
and even if some of the facts alleged might relate more
to a state of necessity than to self-defence.

It may, however, be that the preference for other
“justifications™ than that of necessity was due, in these
cases, to an intention of bringing out more clearly
certain alleged aspects of the case, such as the
non-innocence of the State against which the act was
committed, or to a belief that it was not possible to
prove that all the particularly strict conditions for the
existence of a genuine state of necessity were fulfilled.
It must, in any case, be concluded that the practice of
States is of no great help in answering the question
specifically raised above.!®?

(27) The Commission finally came to consider the
cases in which a State has invoked a situation of
necessity to justify actions not in conformity with an
international obligation under the law of war and, more
particularly, has pleaded a situation coming within the
scope of the special concept described as “necessity of
war”. There has been much discussion, mainly in the
past, on the question whether or not “necessity of war”
or “military necessity” can be invoked to justify
conduct not in conformity with that required by
obligations of the kind here considered. On this point a
preliminary clarification is required. The principal role
of “military necessity” is not that of a circumstance
exceptionally precluding the wrongfulness of an act
which, in other circumstances, would not be in
conformity with an obligation under international law.
Military necessity appears in the first place as the
underlying criterion for a whole series of substantive
rules of the law of war and neutrality, namely, those
rules which, by derogation from the principles of the
law of peace, confer on a belligerent State the legal
faculty of resorting, against the enemy and against
neutral States (and against their nationals), to actions

161 At the time of the second Belgian intervention in the
Congo—also defined as an “emergency rescue operation™ (see
Official Records of the Security Council, Nineteenth Year,
Supplement for October, November and December 1964,
document S/6062)—which took place in 1964, the Belgian
Government invoked as its justification the consent of the
Congolese Government, which the latter contested (ibid.. docu-
ments S/6055 and S/6063).

The same justification has sometimes been invoked for raids
carried out by organs of a State in foreign territory to liberate the
hostages of terrorists who have diverted aircraft. This was the
case of the Federal Republic of Germany in the raid on
Mogadishu (Somalia) in 1977, and of Egypt in the raid on
Larnaca (Cyprus)in 1978.

2 This was the case of the raid on Entebbe (Uganda)
undertaken by Israel in 1976. (For the various positions taken on
the subject of the raid and the draft resolutions, none of which
were adopted, see Official Recards of the Security Council,
Thirty-first vear, Supplement for July, August and September
1976, documents S/12123, 12124, 12126, 12132, 12136 and
12139. and ibid.. 1939th, 194 1st and 1942nd meetings).

163 See para. (23) above.
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which meet the needs of the conduct of hostilities. In
relation to those rules, therefore, what is involved is
certainly not the effect of ‘“necessity” as a cir-
cumstance precluding the wrongfulness of conduct
which the applicable rule does not prohibit, but rather
the effect of “non-necessity” as a circumstance
precluding the lawfulness of conduct which that rule
normally allows. It is only when this *“necessity of
war”, the recognition of which is the basis of the rule
and its applicability, is seen to be absent in the case in
point, that this rule of the special law of war and
neutrality must not apply and the general rule of the
law of peace prohibiting certain actions again prevails.
It follows that all the—very numerous—positions
taken on this question are without relevance for the
purposes of determining the content of the rule which
the Commission is here called upon to codify.

(28) Having clarified this point, the Commission
must, however, note that some writers have referred to
the concept of “military necessity” with a purpose
which is really the same as that pursued by the
Commission in the present article, namely, to deter-
mine whether there are circumstances connected with
the idea of necessity which are capable as such of
precluding, exceptionally, the wrongfulness of conduct
not in conformity with an international obligation.
What these writers were studying is the question
whether this particular kind of necessity, the object of
which is to safeguard the vital interest of the success of
military operations against the enemy and, in the last
resort, of victory over the enemy, can have the effect of
precluding the wrongfulness of State conduct not in
conformity with one of the rules of the law of war,
which impose limitations on the belligerents regarding
the means and methods of conducting hostilities
between them, the general purpose being to attenuate
the rigours of war.'®* These are what are called the

164 Attention may be drawn in this connection to the following
works: E. Lider, “Krieg und Kriegsrecht im allgemeinen”,
Handbuch des Volkerrechts, ed. F. von Holtzendorff (Hamburg,
Verlagsanstalt und Druckerei 1889), vol. 4, pp. 253 el seq.: M.
Huber, “Die Kriegsrechtlichen Vertrage und die Kriegsraison™,
Zeitschrift fiir Volkerrecht (Breslau), vol. VII (1913), pp. 351 et
seq.; D. Anzilotti, Corso di diritto internazionale (Rome,
Athenaeum., 1915), vol. 111, pp. 207 et seq.; U. Borsi, “Ragione di
guerra e stato di necessita nel diritto internazionale”, Rivista di
diritto internazionale (Rome), series 11, vol. V, No. 2 (1916), pp.
157 et seq.; C. de Visscher, “Les lois de la guerre et la théorie de
la nécessité”, Revue générale de droit international public (Paris),
vol. XXIV (1917), pp. 74 et seq.; P. Weiden, “Necessity in
international law”, Transactions of the Grotius Society, vol. 24,
Problems of Peace and War (London, Sweet and Maxwell, 1939),
pp. 105 et seq.; N. C. H. Dunbar, “Military necessity war crimes
trials™, The British Year Book of International Law, 1952
(London), vol. 29 (1952), pp. 442 et seq.; W. G. Downey, Jr.,
*“The law of war and military necessity™, The American Journal
of International Law (Washington, D.C.), vol. 47, No. 2 (April
1953), pp. 251 et seq.; W. V. O’Brien, “The meaning of ‘military
necessity’ in international law™, World Polity (Utrecht, Spectrum,
1957). vol. I, pp. 109 et seq.; A. P. Sereni, Diritto internazionale
(Milan, Giuffre. 1965), vol. IV, pp. 1927 ef seq.; G. Schwarzen-
berger, International Law as Applied by International Courts and
Tribunals (London, Stevens, 1968), vol. 11, pp. 128 et seq.

rules of humanitarian law applicable to armed con-
flicts; most of them, moreover, are codified rules. The
Commission does not believe that the existence of a
situation of necessity of the kind indicated can permit a
State to disobey one of the abovementioned rules of
humanitarian law. In the first place, some of these rules
are, in the opinion of the Commission, rules which
impose obligations of jus cogens, and as stated
below,'85 a state of necessity cannot be invoked to
justify non-fulfilment of one of these obligations. In the
second place, even in regard to obligations of
humanitarian law which are not obligations of jus
cogens, it must be borne in mind that to admit the
possibility of not fulfilling the obligations imposing
limitations on the method of conducting hostilities
whenever a belligerent found it necessary to resort to
such means in order to ensure the success of a military
operation would be tantamount to accepting a
principle which is in absolute contradiction with the
purposes of the legal instruments drawn up. The rules
of humanitarian law relating to the conduct of military
operations were adopted in full awareness of the fact
that “military necessity” was the very criterion of that
conduct. The representatives of States who formulated
those rules intended, by so doing, to impose certain
limits on States and to provide for some restrictions on
the almost total freedom of action of which belligerents
take advantage in their reciprocal relations by virtue of
this criterion. And they surely did not intend to allow
necessity of war to destroy retrospectively what they
had achieved with such difficulty. They were also fully
aware that compliance with the restrictions they were
providing for might hinder the success of a military
operation, but if they had wished to allow those
restrictions only in cases where they would not hinder
the success of a military operation, they would have
said so expressly—or, more probably, would have
abandoned their task as being of relatively little value.
The purpose of the humanitarian law conventions was
to subordinate, in some fields, the interests of a
belligerent to a higher interest; States signing the
Conventions undertook to accept that subordination
and not to try to find pretexts for evading it. It would
be absurd to invoke the idea of military necessity or
necessity of war in order to evade the duty to comply
with obligations designed, precisely, to prevent the
necessities of war from causing suffering which it was
desired to prescribe once and for all. It is true that
some of these conventions on the humanitarian law of
war contain clauses providing for an explicit exception
to the duty to fulfil the obligations they impose: this is
in the case of ‘“urgent military necessity”. But these are
provisions which apply only to the cases expressly
provided for. Apart from these cases, it follows
implicitly from the text of the conventions that they do
not admit the possibility of invoking military necessity
as a justification for State conduct not in conformity
with the obligations they impose. And as will be seen

163 Para. 37.
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below,'%% the Commission took the view that a State
cannot invoke a state of necessity if that is expressly or
implicitly prohibited by a conventional instrument.

(29) With regard to the positions taken on the
admissibility or non-admissibility of state of necessity
as a circumstance which can preclude the wrong-
fulness of an act of the State not in conformity with
an international obligation, the Commission first noted
that the idea that necessity can, exceptionally, justify
State conduct contrary to an international obligation is
explicitly accepted—although in the context of
research in which analysis of internal law is mixed with
that of international law—by classical writers in our
discipline, such as Ayala, Gentili and, especially
Grotius, in the sixteenth and seventeenth centuries,
and Pufendorf, Wolff and de Vattel in the eighteenth
century.!®” Although it was not contested, this
acceptance was accompanied by very restrictive
conditions. During the nineteenth century there ap-
peared the first efforts of certain supporters of this
position'®® to clothe the recognition of the pretext of
necessity with a principle of “justification”. At the
same time, there appeared the first opposition by
certain writers'®® to the hitherto unchallenged idea.
However, the Commission considers it useful to
emphasize that the arguments advanced by these first
opponents, which were taken up by nearly all their
successors having the same position, do not in fact

166 Para. (38).

167 See B. Ayala, De jure et officiis bellicis et disciplina militari,
libri tres (1582), repr. in The Classics of International Law
(Washington, D.C., Carnegie Institution, 1912), vol. II (trans.),
;). 135 A. Gentili De iure belli, libri tres (1612), The Classics of
nternational Law (Oxford, Clarendon Press, 1933), vol. II
(trans.), p. 351; H. Grotius, De jure belli ac pacis, libri tres
(1646), The Classics of International Law (Oxford, Clarendon
Press, 1925), vol. II (trans.), pp. 193 et seq.; S. Pufendorf, De jure
naturae et gentium, libri octo (1688), The Classics of Inter-
national Law (Oxford, Clarendon Press, 1934), vol. II (trans.), pp.
295-296; C. Wollfl, Jus gentium methodo scientifica pertractatum
(1764), The Classics of International Law (Oxford, Clarendon
Press, 1934), vol. II (trans.), pp. 173—174; E. de Vattel, Le droit
des gens ou principes de la loi naturelle (1758), The Classics of
International Law (Washington, D.C., Carnegie Institution,
1916), vol. III: The law of nations or the principles of natural law
(trans.), p. 149.

168 Among others, J. L. Kliiber, Droit des gens moderne de
I’Europe (Paris, Alliaud, 1831), pp. 41, 75 et seq.; W. E. Hall, 4
Treatise on International Law, 8th ed. (Oxford, Clarendon Press,
1924), pp. 65, 322 et seq.; H. Wheaton, Elements of Inter-
national Law, 8th ed.) (1866), The Classics of International Law
(Oxford, Clarendon Press, 1936), pp. 75-76; A. W. Heffter, Das
europdische Volkerrecht der Gegenwart, Tth ed. (Berlin,
Schroeder, 1882), p. 68; A. Rivier, Principes du droit des gens
(Paris, Rousseau, 1896), vol. I, pp. 277-278; T. Twiss, The Law
of Nations (Considered as Independent Political Communities),
rev. ed. (Oxford, Clarendon Press, 1884), pp. 178 e! seq.,
184-185.

169 Among others, P. Fiore, Droit international public, French
trans. by P. Pradier-Fodéré (Paris, Durand, 1868), pp. 344 et
seq.; P. Pradier-Fodéré, Traité de droit international public
européen et américain (Paris, Pedone-Lauriel, 1885), vol. I, pp.
374 and 381; J. Westlake, Chapters on the Principles of
International Law (Cambridge, University Press, 1894), pp.
113-114, and p. 257.

amount to a real rejection of the idea of necessity itself
as an exceptional justification of certain State conduct.
They rather represent a twofold reaction: (@) on the
theoretical level, to the cumbersome apparatus of
“foundations” and “justifications” with which the
advocates of the idea of necessity now wished to
accompany it, and (b) on the practical level, to the
entirely abusive application of the idea by certain
Governments.!’”® During the twentieth century, the
number of writers opposed to the applicability of the
concept of state of necessity in international law
gradually increased,!” although it remained smaller

10 To put it plainly, it is, first, the idea of the existence of a
“fundamental” and “natural” right of “self-preservation” that is
the target of those making this critical revision, and it is, secondly,
the concern caused by the quite inadmissible use of the idea of
self-preservation or of “Not”, made by States for purposes of
expansion and domination, which leads these writers to take an
attitude that is in principle hostile to recognition of the concept of
state of necessity in the international legal order. On the other
hand, it must be said that certain writers more particularly aware
of the realities of international life, such as Westlake (op. cit., p.
115), while expressing their opposition to general recognition of a
justification based on state of necessity, do not think it necessary
to carry their opposition so far as to deny the applicability of that
justification to conduct not in conformity with certain kinds of
obligation. In cases where the obligation not fulfilled relates to
matters less essential than respect for the sovereignty of others,
which are thus less dangerous to international life, it is felt that
opposition to the idea of state of necessity as a circumstance
which can preclude the wrongfulness of the conduct in question
has no raison d’étre and is not maintained.

I Among the writers opposed to making state of necessity a
circumstance precluding wrongfulness in international law are P.
Fauchille, Traité de droit international public, 8th ed. of Manue!
de droit international public by M. H. Bonfils (Paris, Rousseau,
1922), vol. I, part I, pp. 418 et seq.: Borsi, loc. cit., pp. 172 et seq.,
181 et seq.; A. Cavaglieri, “Lo stato di necessita nel diritto
internazionale”, Rivista italiana per le scienze giuridiche (Rome),
vol. LX (1917), No. 1, pp. 89 et seq., and No. 2, pp. 171 et
seq, and “Régles générales du droit de la paix”, Recueil des
cours ..., 19291 (Paris, Hachette, 1930), vol. 26, pp. 558 et seq.;
de Visscher, “Les lois de la guerre ...” (loc. cit.), pp. 75 et seq.,
and “La responsabilit¢ des Etats”, Bibliotheca Visseriana
(Leyden, Brill, 1924), vol. IL, pp. 111 ef seq., and Théories et
réalités en droit international public, 4th ed. (Paris, Pedone,
1970), pp. 314 et seq.; B. C. Rodick, The Doctrine of Necessity in
International Law (New York, Columbia University Press,
1928); A. Verdross, “Régles générales du droit international de la
paix”, Recueil des cours . .., 1929-V (Paris, Hachette, 1931), vol.
30, pp. 489-490; H. Kelsen, “Unrecht und Unrechtfolgen im
Volkerrecht”, Zeitschrift fiir offentliches Recht (Vienna), vol. XII,
No. 4 (October 1932), pp. 568 et seq.; J. Basdevant, “Régles
geénérales du droit de la paix”, Recueil des cours ..., 1936-1V
(Paris, Sirey, 1937), vol. 58, pp. 551 et seq.; A. Vonlanthen, Die
vélkerrechtliche Selbstbehauptung des Staates (Fribourg (Swit-
zerland), Paulusdruckerei, 1944), pp. 175 et seq.; Hazan, op. cit.;
S. Glaser, “Quelques remarques sur I’état de nécessité en droit
international”, Revue de droit pénal et de criminologie (Brussels),
No. 6 (March 1952), pp. 599 ef seq.; P. Guggenheim, Traité de
droit international public (Geneva, Goerg, 1954), vol. II, pp. 60 et
seq.; D. W. Bowett, Self-defence in International Law
(Manchester, Manchester University Press, 1958), p. 10; J. L.
Brierly, The Law of Nations, 6th ed., rev. by H. Waldock
(Oxford, Clarendon Press, 1963), pp. 403 et seq.; G. Dahm,
Vélkerrecht (Stuttgart, Kohlhammer, 1960), vol. II, pp. 438 ef
seq.; 1. Brownlie, International Law and the Use of Force by States
(Oxford, Clarendon Press, 1963) pp. 428 et seq.; L. Delbez, Les
principes généraux du droit international public, 3rd ed. (Paris,

(Continued on following page.)
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than the number who supported the applicability of
that concept.!’ Apart from a few differences in the

(Foot-note 171 continued.)

Librairie générale de droit et de jurisprudence, 1964), pp.
371-372; E. Jiménez de Aréchega, “International responsibility”,
Manual of Public International Law, ed. M. Serensen (London,
Macmillan, 1968), pp. 542—543; R. Quadri, Diritto internazion-
ale pubblico, 5th ed. (Naples, Liguori, 1968), pp. 226 ef seq.; P.
Lamberti Zanardi, “Necessita (Diritto internazionale)”,
Enciclopedia del diritto (Milan, Giuffre, 1977), vol. 27, pp. 898 et
seq.; R. Taoka, The Right of Self-Defence in International Law
(Osaka, Osaka University of Economics and Law, 1978), pp. 82
el seq.

172 Among the writers in favour of accepting state of necessity
as one of the circumstances precluding wrongfulness in inter-
national law are D. Anzilotti, “La responsabilité internationale des
Etats a raison des dommages soufferts par des étrangers”, Revue
genérale de droit international public (Paris), vol. XIII, No. 3
(1906), pp. 303-304, and Cours de droit international, French
trans. by G. Gidel of the 3rd Italian ed. [1928] (Paris, Sirey,
1929), pp. 508 et seq.; F. von Liszt, Le droit international,
French trans. by G. Gidel of the 9th German ed. [1913] (Paris,
Pedone, 1927), pp. 201-202; J. Kohler, Not kennt kein
Gebot—Die Theorie des Notrechtes und Ereignisse unserer Zeit
(Berlin, Rotschild, 1915); P. Schoen, “Die volkerrechtliche
Haftung der Staaten aus unerlaubten Handlungen”, Zeitschrift
Jiir Vilkerrecht (Breslau, Kern’s, 1917), supplement 2 to vol. X,
pp. 110 et seq.; A. Faatz, “Notwehr und Notstand” im
Vélkerrecht (Greifswald, 1919) (thesisl; K. Strupp, “Das vélker-
rechtliche Delikt”, Handbuch des Vélkerrechts, ed. F. Stier-Somlo
(Stuttgart, Kohthammer, 1920), vol. 11, part 3, pp. 122 et seq.,
and “Les régles génerales du droit de la paix”, Recueil des cours
..., 1934-1 (Paris, Sirey, 1934), vol. 47, pp. 567-568; C. G.
Fenwick, International Law (New York, Century, 1924), pp.
142-143); A. S. Hershey, The Essentials of International Public
Law and Organization, 2nd ed. (New York, Macmillan, 1927),
pp. 230 et seq.; T. Baty, The Canons of International Law
(London, Murray, 1930), pp. 95 et seq.; K. Wolff, “Les principes
généraux du droit applicables dans les rapports internationaux”,
Recueil des cours ..., 1931-11 (Paris, Sirey, 1932), vol. 36, pp.
519 et seq.; J. Spiropoulos, Traité théorique et pratique de droit
international public (Paris, Librairie générale de droit et de juris-
prudence, 1933), pp. 287-288; E. Vitta, “La necessita nel diritto
internazionale”, Rivista italiana per le scienze giuridiche (Rome),
new series, vol. XI (1936), pp. 288 et seq.; R. Ago, “Le delit
international”, Recueil des cours ..., 1939-1I, (Paris, Sirey,
1947), vol. 68, pp. 540 et seq.; G. Cohn, “La théorie de la
responsabilité internationale”, ibid., p. 318; Weiden, loc. cit., pp.
131-132; G. Sperduti, “Introduzione allo studio delle funzioni
della necessita nel diritto internazionale”, Rivista di diritto
internazionale (Padua), 35th year, 4th series, vol. XXII, Nos. 1-2
(1943), pp. 54 et seq.; A. Ross, A Textbook of International Law
(London, Longmans, Green, 1947), pp. 247 et seq.; R. Redslob,
Traité de droit des gens (Paris, Sirey, 1950) pp. 248 et seq.; B.
Cheng, Generai Principles of Law as Applied by International
Courts and Tribunals (London, Stevens, 1953), pp. 31 and 69 et
seq.; G. Schwarzenberger, “The fundamental principles of inter-
national law”, Recueil des cours ..., 1955-1 (Leyden, Sijthoff,
1956), vol. 87, p. 343; L. Oppenheim, International Law: A
Treatise, 8th ed., rev. by H. Lauterpacht (London, Longmans,
Green, 1955), vol. I, pp. 297 et seq.; F. A. von der Heydte,
Volkerrecht, Ein Lehrbuch (Cologne, Verlag fir Politik und
Wirtschaft, 1958), vol. I, pp. 297 et seq.; F. V. Garcia Amador,
“Third report on State responsibility”, in Yearbook . .. 1958, vol.
11, pp. 47 et seq., document A/CN.4/111, chap. VI (see also art.
13, para. 1, of the draft prepared by Garcia Amador (ibid., p. 72,
document A/CN.4/311, annex) and art. 17, para. 2, of the revised
draft by the same author (Yearbook . .. 1961, vol. 11, p. 48, docu-
ment A/CN.4/134 and Add. 1, addendum); L. Buza, “The state
of necessity in international law”, A cta juridica academiae scien-
tiarum hungaricae (Budapest, Akadémiai Kiad6, 1959), vol. I,

interprétation of State practice, it is mainly the old fear
of abuses that determines the opposition of the first
group of writers, as is confirmed by the fact that some
of them are willing to accept a state of necessity in
cases where the possibilities of abuse are less frequent
and less serious, and particularly where it is necessary
to protect a humanitarian interest of the population.
Nor is the danger of abuses underestimated by the
writers in the second group, but they are careful to
point out that other legal principles have lent them-
selves to abuses in interpretation and application and
that to deny, in the abstract, the existence of principles
which are clearly operative in real international legal
life would not check the abuses committed under cover
of those principles. Thus, what these writers are more
concerned to show are the inherent limits to the
applicability of the notion of state of necessity.

(30) The Commission considers that the divergence
of views which seems to divide the more recent
opinion, like that which preceded it, into two opposing
camps is, in reality, much less radical than it appears at
first sight and than some vehement assertions would
have us believe. In the last analysis, the “negative”
position on state of necessity amounts to this: we are
opposed to recognizing the ground of necessity as a
principle of general international law because States
use and abuse that so-called principle for inadmissible
and often unacknowledgeable purposes, but we are
ultimately prepared to grant it a limited function in
certain specific areas of international law less sensitive
than those in which the deplored abuses usually occur.
The ““‘positive’ position, on the other hand, reduced to
its essentials, is this: we accept the ground of necessity
as constituting a recognized principle of existing inter-
national law, and we cannot overlook the function
which this concept performs in legal relations between
States, as in all other legal systems; but we are careful
to lay down very restrictive conditions for the applica-
tion of this principle, so as to prevent this “plea” from
providing too easy a pretext for violating international
law with impunity. We particularly wish to make it
impossible to invoke this principle in those areas where
abuses have traditionally occurred in the past. Thus it
is easy to see that the gap separating the best
“reasoned” positions of the two camps is a narrow
one. Hence the Commission does not see these
doctrinal differences, the importance of which has

pp. 205 et seq.; M. Serensen, “Principes de droit international
public”, Recueil des cours . . ., 1960-111 (Leyden, Sijthoff, 1961),
vol. 101, pp. 219 et seq.; Sereni, op. cit. (1962), vol. 111, pp. 1528
et seq.; A. Favre, “Fault as an element of the illicit act”, The
Georgetown Law Journal (Washington, D.C.), vol. 52, No. 2
(Winter 1964), pp. 565 et seq.; W. Wengler, Volkerrecht (Berlin,
Springer, 1964), vol. I, pp. 387 et seq.; G. Morelli, Nozioni di
diritto internazionale, Tth ed. (Padua. CEDAM, 1967) pp. 338—
339; J. Zourek, “La notion de legitime deéfense en droit inter-
national”, Annuaire de IInstitut de droit international, 1975
(Basel), vol. 56, pp. 66 et seq.; B. Graefrath, E. Oeser and P. A.
Steiniger, Vélkerrechtliche Verantwortlichkeit der Staaten
(Berlin, Staatsverlag der Deutschen Demokratischen Republik,
1977), pp. 74-75.
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often been exaggerated, as a serious obstacle to the
accomplishment of the task entrusted to it.

(31) It was not until the Commission had carefully
examined the international practice and doctrinal
opinion described in the preceding paragraphs that it
turned its attention to the content of the rule to be
inserted in the draft articles. Before discussing this, it
had naturally to decide the preliminary question
whether or not an article on state of necessity should
form part of chapter V of the draft articles. In this
connection, one member of the Commission—without
denying the merits of the rule that, exceptionally, a
State might find itself justified in having adopted
conduct not in conformity with an international
obligation, because that was in fact the only way it
could escape an extreme peril that was facing
it—nevertheless expressed the opinion that such cases
would be very rare and that, in view of the abuse to
which the rule might lend itself, and above all of the
difficulty of determining objectively that the State had
an “essential” interest which was threatened by an
extreme peril, it would probably be best not to insert an
express provision on the subject in the draft. A few
other members of the Commission were at first inclined
to take this view, but were led to change their opinion
after the question had been thoroughly discussed. In
doing so, they continued to bear in mind the risks of
abuse to which the matter might lend itself, but came
round to the view of the great majority of the
Commission that those risks would largely be avoided
by including in the draft, in regard to state of necessity,
an explicit provision that would not only set out in
precise terms the various conditions that must exist for
a State to be entitled, exceptionally, to invoke a state of
necessity as justification for its action, but would also
plainly exclude certain matters from the domain in
which the state of necessity might be held to operate.
The notion of state of necessity is too deeply rooted in
general legal thinking for silence on the subject to be
considered a sufficient reason for regarding the notion
as totally inapplicable in international law, and, in any
case, there would be no justification for regarding it as
totally so. The fact that abuses are feared—abuses
which are avoidable if detailed and carefully worded
provisions are adopted—is no reason to bar the
legitimate operation of a ground for precluding the
wrongfulness of conduct by a State in cases in which
the utility of this ground is generally acknowledged. In
other words, the great majority of the Commission
came to the view that any possibility of the notion of
state of necessity being applied where it is really
dangerous must certainly be prevented, but that this
should not be so in cases where it is and will continue
to be a useful “safety-valve” by means of which States
can escape the inevitably harmful consequences of
trying at all costs to comply with the requirements of
rules of law. The imperative need for compliance with
the law must not be allowed to result in situations
characterized so aptly by the maxim summum jus
summa injuria.

(32) The Commission thus decided to give an
affirmative answer to the question whether the text of
the draft article should contain a provision of an act
not in conformity with an international obligation. It
then set about the task of determining, firstly, what
conditions must exist—and coexist—for a State to be
entitled to invoke the existence of a state of necessity
as justification for a course of conduct not in
conformity with an international obligation. In this
connection, the Commission found that the first
condition which called for mention concerned the
manner of determining those interests of the State
which must be in peril for the State to be justified in
adopting conduct not in conformity with what is
required of it by an international obligation. In the view
of the Commission, the most appropriate way of
determining them was to indicate that an essential
interest of the State must be involved, but this does not
mean that the Commission considered the interest in
question to be solely a matter of the “existence” of the
State; it has made it quite clear in its review of practice
that the cases in which a state of necessity has been
invoked in order to safeguard an interest of the State
other than the preservation of its very existence have
ultimately proved more frequent and less controversial
than the cases in which a State has sought to justify
itself on the ground of a danger to its actual existence.
As regards the specific identification of the State
interests that could be described as essential, the
Commission decided that it would be pointless to try to
spell them out any more clearly and to lay down
pre-established categories of interests. The extent to
which a given interest is “essential” naturally depends
on all the circumstances in which the State is placed in
different specific situations; the extent must therefore
be judged in the light of the particular case into which
the interest enters, rather than be predetermined in the
abstract.

(33) Secondly, the Commission thought it essential
to point out that the peril, the danger to what proves in
the circumstances to be a genuinely ‘“‘essential” interest
of the State, must have been extremely grave, that it
must have been a threat to the interest at the actual
time, and that the adoption by that State of conduct
not in conformity with an international obligation
binding it to another State must definitely have been its
only means of warding off the extremely grave and
imminent peril which it apprehended; in other words,
the peril must not have been escapable by any other
means, even a more costly one, that could be adopted
in compliance with international obligations. Also, not
just part but the whole of the conduct in question must
have proved indispensable for preserving the essential
interest threatened. Any conduct going beyond what is
strictly necessary for this purpose will inevitably
constitute a wrongful act per se, even if the excuse of
necessity is admissible as regards the remainder of the
conduct. In particular, it is self-evident that once the
perilt has been averted by the adoption of conduct
conflicting with the international obligation, the
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conduct will immediately become wrongful if persisted
in, even though it has not been wrongful up to that
point. Compliance with the international obligation
affected must, if still materially possible, begin again
without delay.

(34) Thirdly, the Commission pointed to the con-
dition that the State claiming the benefit of the
existence of a state of necessity must not itself have
provoked, either deliberately or by negligence, the
occurrence of the state of necessity.

(35) Fourthly, the Commission wished to draw
particular attention to the fact that the interest of the
State towards which the obligation existed—the
interest sacrificed to the need of assuring the otherwise
impossible defence of an “essential” interest of the
State—must itself be a less essential interest of the
State in question. In other words, it wishes to point out
that the interest sacrificed on the altar of “necessity”
must obviously be less important than the interest it is
thereby sought to save. The Commission considered
this point particularly important in view of its having
barred the possibility of the state of necessity being
invocable to safeguard the State’s interest in its own
“existence” and nothing else.

(36) The Commission wishes to reiterate that the
above conditions must coexist for a State to be entitled
to invoke a state of necessity as justification for
conduct not in conformity with an international
obligation. In regard to those conditions, it feels it
worth while to observe that the State invoking the state
of necessity is not and should not be the sole judge of
the existence of the necessary conditions in the
particular case concerned. Obviously, at the moment
when the State adopts the conduct conflicting with the
international obligation, only that State itself can
decide whether those conditions exist; it does not really
have time in its situation of imminent peril to refer the
matter to any other instance. But this does not mean
that the determination of the existence of the con-
ditions that permit the State to act out of a state of
necessity will be left for good to the unilateral
discretion of the State that relies on those conditions.
The State affected by the conduct alleged to have been
adopted in a state of necessity may very well object
that the necessary conditions did not exist. This will
give rise to a dispute, which will need to be settled by
one of the peaceful means specified in Article 33 of the
Charter.

(37) The Commission thus defined the conditions
which it considered should coexist for a State to be
entitled to invoke a state of necessity as precluding the
wrongfulness of conduct adopted by it in breach of an
international obligation. It then turned to the question
whether the invocability of a state of necessity should
not be totally barred a priori in cases in which the
conduct requiring justification conflicted with certain
particular categories of international obligations. The
first such category which the Commission considered
in this context was that of obligations arising out of

peremptory norms of international law (jus cogens),
i.e., norms accepted and recognized by the inter-
national community of States as a whole as norms
from which no derogation is permitted and which can
be modified only by subsequent norms of general
international law having the same character. In the
Commission’s view, a decisive point in this connection
is that peremptory rules may not be derogated from by
the mutual agreement of the parties concerned, and
that accordingly, as laid down in article 29, the consent
of the injured State can in no event preclude the
wrongfulness of an act of a State not in conformity
with an international obligation created by such a rule.
This obviously means that peremptory rules are so
essential for the life of the international community as
to make it all the more inconceivable that a State
should be entitled to decide unilaterally, however acute
the state of necessity which overtakes it, that it may
commit a breach of the obligations which these rules
impose on it. Moreover, States have most often
abusively invoked a state of necessity in the past as
justification for breaches of precisely this kind of
obligation. Here again, of course, the Commission has
simply referred in general to the obligations arising
from the rules of jus cogens, and has not tried to
enumerate them or specify them in any particular way.
The question whether the obligation breached for
reasons of necessity was peremptory or not will have
to be settled, in each particular case, by reference to
the general international law in force at the time the
question arises. The only point which the Commission
feels it appropriate to make in this commentary is that
one obligation whose peremptory character is beyond
doubt in all events is the obligation of a State to refrain
from any forcible violation of the territorial integrity or
political independence of another State. The Commis-
sion wishes to emphasize this most strongly, since the
fears generated by the idea of recognizing the notion of
state of necessity in international law have very often
been due to past attempts by States to rely on a state of
necessity as justification for acts of aggression,
conquest and forcible annexation. The rule outlawing
genocide and the rule categorically condemning the
killing of prisoners of war were mentioned in the
discussion as further examples of rules whose breach is
in no event to be justified on any ground of necessity.

(38) The second category of obligations to which the
Commission referred, with the same aim, was that of
obligations established in the text of a treaty, where the
treaty is one whose text indicates, explicitly or
implicitly, that the treaty excludes the possibility of
invoking a state of necessity as justification for
conduct not in conformity with an obligation which it
imposes on the contracting parties. This possibility is
obviously excluded if the treaty explicitly says so, as in
the case of certain humanitarian conventions applic-
able to armed conflicts. However, there are many cases
in which the treaty is silent on the point. The
Commission thinks it important to observe in this
connection that silence on the part of the treaty should
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not be automatically construed as allowing the pos-
sibility of invoking the state of necessity. There are
treaty obligations which were especially designed to be
equally, or even particularly, applicable in abnormal
situations of peril for the State having the obligation
and for its essential interests, and yet the treaty
contains no provision on the question now being
discussed (this is true of other humanitarian conven-
tions applicable to armed conflicts). In the view of the
Commission, the bar to the invocability of the state of
necessity then emerges implicitly, but with certainty,
from the object and the purpose of the rule, and also in
some cases from the circumstances in which it was
formulated and adopted. The Commission therefore
felt it was particularly important to mention this
situation too in connection with the present article.

(39) As regards those cases in which, on the other
hand, the Commission decided that it should not
exclude the possibility of invoking the state of necessity
as justification for conduct of a State not in conformity
with an international obligation, it asked itself whether
such an exclusion, if established, would have the effect
not only of completely relieving the State of the
consequences which international law attaches to an
internationally wrongful act, but also of relieving it of
any obligation it might otherwise have to make
compensation for damage caused by its conduct.
Several publicists who regard a state of necessity as a
circumstance precluding the wrongfulness of an act of
a State nevertheless consider that the State should, all
the same, be bound to make compensation for the
material damage caused by the act in question. The
Commission found instances in State practice where
States relied on the existence of the state of necessity to
Justify their conduct but offered to make compensation
for the material damage it had caused. This being so,
the Commission takes the view that there can be no
question of excluding the possibility of an obligation of
this kind being laid on the State which has adopted the
conduct justified by a state of necessity. Some
members of the Commission went so far as to suggest
that a state of necessity should not be regarded as a
circumstance precluding the wrongfulness of the act of
a State, but as a circumstance mitigating the respon-
sibility arising from the wrongful act of the State. But
this was not the view of the Commission as a whole,
which did not fail to note that the existence of a
genuine state of necessity, just like the existence of any
other circumstance mentioned in the present chapter,
has the effect of totally ridding the conduct of the
acting State of its wrongfulness, but not thereby of
necessarily precluding that State from being asked to
make compensation for the injurious consequences of
its action, even if that action is totally free of wrong. In
other words, in the view of the Commission, the
preclusion of the wrongfulness of an act of a State does
not automatically entail the consequence that this act
may not, in some other way, create an obligation to
make compensation for the damage, even though that
obligation should not be described as an obligation “to

make reparation for a wrongful act”. The Commission
recalled, moreover, that the question of a possible
obligation to make compensation for damage had
already arisen in connection with the situations
provided for in articles 29, 31 and 32, and that it had
decided then that the conclusion to be reached on this
question should be deferred and dealt with in a
separate single article; it therefore decided that the
same should be done with the present article.

(40) As regards the wording of the article, the
Commission chose to adopt a negative formula,
modelled to some extent on the solution taken in article
62 of the Vienna Convention on the Law of
Treaties;'”* this was done in order to show, by this
formal means also, that the case of invocation of a
state of necessity as a justification must be considered
as really constituting an exception—and one even
more rarely admissible than is the case with the other
circumstances precluding wrongfulness considered in
chapter V. The Commission did not overlook the
importance of the fact that, unlike what happens in the
cases provided for in article 30 (Countermeasures) and
article 34 (Self-defence), the State in regard to which a
state of necessity is invoked as a justification for
non-fulfilment of an international obligation may be,
and often is, in the case in point, an entirely innocent
State; that, unlike what happens in the case provided
for in article 29 (Consent), the State has never given its
consent to the act committed in regard to it; and that,
unlike what is found in the cases provided for in article
31 (Force majeure and fortuitous event) and article 32
(Distress), the conduct which a State aims to justify on
the ground of a state of necessity is entirely voluntary
and intentional conduct.

(41) In paragraph 1 of the article, the Commission
has set out the various conditions which must in any
case and at the same time be met by the situation
invoked if a State is to be able to claim that the
wrongfulness of its act is precluded by reason of that
situation. In paragraph 2, the Commission has added
an indication of the cases in which, even if the
conditions set out in paragraph 1 are satisfied, the
existence of a state of necessity cannot preclude the
wrongfulness of an act of the State not in conformity
with the obligation. The first of these cases, provided
for in subparagraph (a), is that in which the obligation
in question is one arising out of “a peremptory norm of
general international law”. The Commission did not
consider it necessary to introduce into the text of the
article an explanation of the significance of this ex-
pression, which appears in article 29, since it wished to
avoid unnecessary repetition in the same chapter of
the draft articles. The Commission will, moreover,
examine on second reading the question whether this
explanation would be better placed in an article
containing definitions. The second case, mentioned in

13 Official Records of the United Nations Conference on the
Law of Treaties, Documents of the Conference (United Nations
publications, Sales No. E.70.V.S), p. 297.
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subparagraph (b), is that in which the obligation with
which the conduct is not in conformity is an obligation
“laid down by a treaty which, explicitly or implicitly,
excludes the possibility of invoking the state of
necessity with respect to that obligation™. Several
members of the Commission emphasized the import-
ance they attached to mentioning the case in which
the exclusion, although only implicit, was none the less
evident and important. Finally, as regards the ex-
clusion provided for in subparagraph (c), it must be
mentioned that the form of words “if the State in
question has contributed to the occurrence of the state
of necessity” is that used in paragraph 2 of articles 31
and 32. By those words, the Commission intended to
refer to the case in which the State invoking the state of
necessity has, in one way or another, intentionally or
by negligence, contributed to creating the situation it
wishes to invoke as justification for its non-fulfilment
of an international obligation.

Article 34. Self-defence

The wrongfulness of an act of a State not in
conformity with an international obligation of that
State is precluded if the act constitutes a lawful
measure of self-defence taken in conformity with the
Charter of the United Nations.

Commentary

(1) This article relates to self-defence only from the
standpoint and in the context of the circumstances
precluding wrongfulness covered by chapter V of the
draft. Its sole purpose is to indicate that, when the
requisite conditions for a situation of self-defence are
fulfilled, recourse by a State to the use of armed force
with the specific aim of halting or repelling aggression
by another State cannot constitute an internationally
wrongful act, despite the existence at the present time,
in the Charter of the United Nations and in customary
international law, of the general prohibition on
recourse to the use of force. Accordingly, this article
does not seek to define a concept that, as such, goes
beyond the framework of State responsibility. There is
no intention of entering into the continuing controversy
regarding the scope of the concept of self-defence and,
above all, no intention of replacing or even simply
interpreting the rule of the Charter that specifically
refers to this concept. The article merely takes as its
premise the existence of a general principle admitting
self-defence as a definite exception, which cannot be
renounced, to the general prohibition on recourse to
the use of armed force, and merely draws the inevitable
inferences regarding preclusion of the wrongfulness of
acts of the State involving such recourse under the
conditions that constitute a situation of self-defence.

(2) The absolutely indispensable premise for the
admission of a self-contained concept of self-defence,
with its intrinsic meaning, into a particular system of

law is that the system must have contemplated as a
general rule the general prohibition of the use of force
by private subjects and hence admits the use of force
only in cases where it would have purely and strictly
defensive objectives, in other words, in cases where the
use of force would take the form of resistance to a
violent attack by another. Another element—which, in
logic, is not so indispensable as the foregoing, but has
been confirmed in the course of history as its necessary
complement—is that the use of force, even for strictly
defensive purposes, is likewise admitted not as a
general rule, but only as an exception to a rule under
which a central authority has a monopoly or virtual
monopoly on the use of force so as to guarantee
respect by all for the integrity of others. Only in
specific situations where, by its very nature, the use of
force by the agencies of the central authority cannot be
resorted to promptly and efficiently enough to protect
a subject against an attack by another does the use of
means of defence involving force by the subject in
question remain legitimate. In view of these remarks, it
is obvious that only in relatively recent times did the
international legal order adopt a concept of self-
defence that, in certain essential aspects, is entirely
comparable to that normally employed in national
legal systems. It is in any case obvious that the gradual
development of the definition of the concept could only
go hand in hand with that of the principle outlawing
wars of aggression and conquest, regardless of the
times or the circles in which the principle asserted itself
in the international law in force.

(3) In view of the considerations set out in the
commentary to draft article 33 in connection with the
study of the features that distinguish state of necessity
from the other circumstances precluding wrongfulness,
it is not now necessary to spend much time on
determining the aspects in which in theory self-defence
resembles state of necessity or the aspects which, by
contrast, clearly differentiate the two concepts. Admit-
tedly, a State acting in self-defence, like a State acting
in a situation of necessity, acts in response to an
imminent danger or peril, which must in both cases be
serious, immediate and incapable of being countered
by other means. But, as has been pointed out, the State
towards which another State adopts a course of
conduct not in conformity with an international
obligation without having any excuse other than
“necessity” may be completely innocent, a State which
has committed no international wrong against the
State that took the action. It may in no way have been
responsible by any of its own actions for the danger
threatening the other State.!’® By contrast, the State

'74 This does not mean that the imminent peril cannot originate
in the State’s own territory, in the area in which it exercises its
sovereignty, e.g. from actions carried out in that territory by
private persons not acting on behalf of the State or not under its
control. The test for deciding that a case comes within the scope
of state of necessity and not within the scope of self-defence is that
the cause of the grave and imminent peril must not be an act
attributable to the State and constituting non-performance by that

(Continued on following page.)
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against which another State acts in self-defence is itself
the cause of the threat to that other State. It was the
first State which created the danger, and created it by
conduct which is not only wrongful in international law
but also constitutes the especially serious specific
international offence of recourse to armed force in
breach of the existing general prohibition on such
recourse. Acting in self-defence means responding by
force to wrongful forcible action carried out by
another. In other words, for action of the State
involving recourse to the use of armed force to be
characterized as action taken in self-defence, the first
and essential condition is that it must have been
preceded by a specific kind of internationally wrongful
act, entailing wrongful recourse to the use of armed
force, by the subject against which the action is
taken.'’

(4) Again, a distinction should be drawn between
action taken by a State in self-defence and action
constituting legitimate exercise of one of the counter-
measures that a State can take against another State
which has committed an internationally wrongful act,
i.e. the countermeasures dealt with in article 30 of the
draft. A comparison has sometimes been made
between action taken by a State in the form of
self-defence and action taken in the form of reprisals.
There is undeniably a common element in that, in both
cases, the State—normally at least—takes action after
it has suffered an internationally wrongful act, in other
words, the failure to respect one of its rights by the
State against which the action is directed. However,
any possible analogy stops there. The internationally
wrongful acts which make it permissible, exceptionally,
for the State suffering them to adopt, in the form of
countermeasures against the responsible State, conduct
otherwise not in conformity with an international
obligation may be extremely varied; by contrast, the
only internationally wrongful act which makes it
permissible, exceptionally, for a State to react against it
by recourse to force, despite the general prohibition of
the use of force, is an offence which itself constitutes a

(Foot-note 174 continued.)

State of an international obligation towards the State which reacts
out of “necessity™. This point has to be made because, under the
influence of a now obsolete terminology, measures taken against
individuals, merchant ships or private aircraft in circumstances
not implying any international responsibility on the part of the
State of nationality of those individuals, ships or aircraft are
sometimes classed as measured of “self-defence”.

17 The great majority of writers agree that, unlike the case of
state of necessity, to be able to invoke self-defence it is
indispensable that the State against which measures of self-
defence are taken shall have committed an internationally
wrongful act. See, among the more recent writers, Bowett, op. cit.,
p- 9; G. Arangio-Ruiz, “Difesa legittima (Diritto internazionale)”,
Novissimo Digesto Italiano (Turin), vol. VI (1960), p. 632; J.
Delivanis, La [légitime défense en droit international public
moderne (Paris, Librairie générale de droit et de jurisprudence,
1971), pp. 63—64; P. Lamberti Zanardi, La legittima difesa nel
diritto internazionale (Milan, Giuffre, 1972), p. 120; Zourek, loc.
cit., pp. 59 et seq.; Taoka, op. cit., pp. 2 ef seq.

violation of that prohibition.!” Hence the offence is
not only an extremely serious one, but is also of a very
specific kind.!”’

(5) Moreover, and even more important, self-defence
and countermeasures (sanctions or enforcement
measures) are reactions that relate to different points in
time and, above all, are logically distinct. Action in
self-defence is action taken by a State to defend its
territorial integrity or its independence against violent
attack; it is action whereby *“defensive” means are used
to resist an “offensive” use of armed force, with the
object of preventing another’s wrongful action from
proceeding and achieving its purpose. Action taking
the form of a sanction, on the other hand, consists in
the application ex post facto, to a State committing a
wrongful act, of one of the possible consequences that
international law attaches to the commission of an act
of this nature. The peculiarity of a sanction is that its
object is essentially punitive; this punitive purpose may
be exclusive and as such represent an objective per se,
or else it may be accompanied by the intention to give
a warning against a possible repetition of the conduct
which is being punished, or again, it might constitute a
means of exerting pressure in order to obtain compen-
sation for harm suffered, etc.!” Be that as it may, the
point is that self-defence is a reaction to the commis-
sion of a specific kind of internationally wrongful act of
the kind discussed here, whereas sanctions, including
reprisals, are reactions that fall within the context of
the operation of the consequences of the inter-
nationally wrongful act in terms of international
responsibility. It may also be noted that there is
nothing to stop a State which, in the circumstances and

176 1t is often said that acts of unarmed aggression also exist
(ideological, economic, political, etc.), but even though they are
condemned, it cannot be inferred that a State which is a victim of
such acts is permitted to resort to the use of armed force in
self-defence. Hence, these possibly wrongful acts do not fall within
the purview of the present topic, since recourse to armed force, as
analysed in the context of self-defence, can be rendered lawful
only in the case of armed attack.

177 See, for example, Lamberti Zanardi, La legittima difesa . ..
(op. cit.), p. 131, and Zourek, loc. cit., p. 60.

178 Similar ideas are to be found in the publications of the most
authoritative writers on international law. See Strupp, “Les régles
genérales . .. (loc. cit.), p. 570; H. Waldock, “The regulation of
the use of force by individual States in international law™, Recuei!
des cours ..., 1952-11 (Paris, Sirey, 1953), vol. 81, p. 464;
Quadri, op. cit., pp. 266 et seq., 270 et seq.; D. W. Bowett,
“Reprisals involving recourse to armed force”, The American
Journal of Intenational Law (Washington, D.C.), vol. 66, No. 1
(January 1972), pp. 3 et seq.; Lamberti Zanardi, La legittima
difesa ... (op. cit.), pp. 133 et seq.; Zourek, loc. cit., pp. 60—61
Soviet writers too—for example, Levin and Petrovski—normally
exclude self-defence from the sanctions allowed as legitimate
countermeasures in response to an internationally wrongful act.
E. 1. Skakunov (“Samooborona i vopros o sanktsiakh v
mejdunarodnom prave™, Pravovedenie (Leningrad), No. 3 (May—
June 1970), pp. 107 et seq.) is an exception to this trend and
criticizes the prevailing view, which he reproaches for the
exclusively punitive idea of a sanction. In his opinion, the concept
of a sanction should be extended to include measures aimed at
securing application of the law. In this respect, therefore, he
presents self-defence as a form of sanction.
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for the purposes mentioned, uses force against another
State in self-defence against a wrongful attack made by
the latter from later adopting sanctions in respect of
the offence suffered.!” However, these measures
manifestly do not form part of the action taken in
self-defence; their purpose is different and, if they are
justifiable, the reasons for their justification are
different.

(6) Again, self-defence almost by its very nature
involves the use of armed force. On the other hand, in
consequence of the evolution that has apparently
occurred in the legal thinking of States since the
Second World War and which the Commission
described in the commentary to article 30 of the
draft,'® it seems to be settled law that sanctions and
the other countermeasures capable of being applied
directly against the State committing an international
wrong by the State suffering the wrong can now no
longer—as they used to do—involve the use of armed
force. As stated in the Declaration on Principles of
International Law concerning Friendly Relations and
Co-operation among States in accordance with the
Charter of the United Nations, adopted by the General
Assembly on 24 October 1970,!8! “States have a duty
to refrain from acts of reprisal involving the use of
force.” Armed reprisals cannot now be considered as
legitimate. This may be regarded as a further element
of differentiation, if such is needed, between the
concept of self-defence and the countermeasures dealt
with in article 30 of the draft.’® The prevailing view
nowadays is that only the sanctions referred to in
Chapter VII of the Charter of the United Nations can
entail a lawful use of force. But it goes without saying
that, in that instance too, a distinction will have to be
made between the use of measures involving recourse
to armed force as a “sanction’ properly speaking from
the use of armed force in the context, for example, of
collective self-defence.

(7) This should not lead to the mistake, one that has
already been amply decried in connection with “state
of necessity”, of seeking in another concept a needless
justification or a basis for “self-defence”. Moreover,
self-defence cannot be confused with the concept of
self-help (autoprotection, Selbsthilfe, autotutela, etc.),
whereby legal theory describes and encompasses all

179 See for example Quadri, ap. cit., pp. 269 et seq. Quadri none
the less regards the two concepts as quite distinct.

180 See Yearbook ... 1979, vol. 11 (Part Two), pp. 115 ef seq.,
document A/34/10, chap. 111, sect. B.2, commentary to article 30.

181 Resolution 2625 (XX V), annex.

182 The distinction between self-defence and reprisals is un-
questionably of practical importance. See, for example, the
discussions in the Security Council on the attack carried out by
the British Royal Air Force against the Yemen Arab Republic on
28 March 1964 (Repertoire of the Practice of the Security
Council, Supplement 1964-1965 (United Nations publication,
Sales No. E.68.VII.1), chap. XI, part 1V, Case No. 7). See also
the discussions which took place in the Security Council on the
attack against two United States destroyers in the Gulf of Tonkin
on 4 August 1964 (ibid., Case No. 8).

the specific forms taken by the system recognizing
that, in principle, a State which enjoys a particular
subjective right is entitled, where necessary, to take
action to protect and safeguard that right within an
egalitarian society such as the international commun-
ity. “Self-defence” may therefore be regarded as a form
of “armed self-help or self-protection” that, under
modern international law, States are permitted to
exercise directly.

(8) The legal justification for the effect attributed in
terms of international responsibility for an inter-
nationally wrongful act to a situation of self-defence is
here, as in all the other circumstances considered in
this chapter of the draft, the existence of a rule of
international law—a rule which specifically provides
that action taken in self-defence does not come under
the general ban now existing on recourse to armed
force. It is indispensable to differentiate most clearly
the concept of self-defence properly so-called from all
the other concepts. Self-defence is a concept clearly
shaped by the general theory of law to indicate the
situation of a subject of law driven by necessity to
defend himself by the use of force against attack by
another. Nowadays this is as true in the system of
international law as in the systems of national law,
where the concept was defined long ago. The State
which is a victim of an armed attack and is therefore
placed in a situation of self-defence is exceptionally
permitted under international law to resort to the use of
armed force to halt the attack and prevent it from
succeeding, regardless of any actual punitive intention.
The Charter of the United Nations expressly
recognizes its right to do so. To distinguish self-defence
from other concepts does not in any way deny that
States may, in other circumstances, resort to certain
courses of conduct that are justified by a state of
necessity, even distress, or exonerated from any
wrongfulness as lawful measures in response to an
infringement of their rights that has nothing to do with
an armed attack—on the understanding, of course,
that the present limitations on such kinds of response
are borne in mind.'®?

(9) As has already been pointed ou only
refatively recently did the international legal order
finally begin to contemplate a genuine and complete
ban on the use of force as a means employed by States
to safeguard their rights and interests. Only since then
therefore, after the fulfilment of this paramount
condition, has the principle come to be fully asserted

t,l84

'8} The Commission realizes that behind the idea of describing

as instances of self-defence cases which do not come within such a
definition there may be the intention to circumvent the obstacle—
one that some people consider to be too categorical-—to the use of
coercion in the application by a State of countermeasures
designed to impose sanctions or to secure performance of an
obligation after an infringement of its rights falling short of armed
attack. Nevertheless, to advocate misguided interpretations of
certain provisions could lead to a dangerous confusion of
principles.
184 See para. (2) of this commentary.
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that, in international relations, recourse to war can
only be compatible with the general prohibition of the
use of armed force if it is in the nature of a defence
against an armed attack by another subject in breach
of the prohibition. The ban, now undeniably applicable
to every State, on engaging in any violent infringement
of the integrity or independence of another State
represents in itself both the necessary and the sufficient
condition for the full validity of the concept of
self-defence in the international legal order. After the
Second World War, the Charter of the United Nations,
which enunciates the principle banning the use or
threat of force in international relations in the clearest
terms, also expressly recognizes the right to defend
oneself by using armed force, if necessary, in a
situation of self-defence. Before the Charter, in the
period between the two wars, the adoption in various
international instruments of clauses designed to restrict
progressively, and eventually to outlaw, the freedom of
States to resort to war and occasionally, in a more
general way, their freedom to use armed force in any
manner whatsoever, clearly reveals a parallel tendency
to limit the scope of those clauses. The limitation is
reflected in an exception, the effect of which is to rule
out the wrongfulness of conduct involving recourse to
war in the case where a State would do so only in order
to defend itself against armed attack.!®

(10) Several of the instruments adopted at that time
which provide for a general or special prohibition of
recourse to war for the settlement of international
disputes also contain an express clause stating the
exception in question. In this respect, reference may be
made to the Geneva Protocol for the Pacific Settlement
of International Disputes, adopted by the Fifth
Assembly of the League of Nations on 2 October
1924'8¢ and the Treaty of Mutual Guarantee between
Germany, Belgium, France, Great Britain and Italy,
which constitutes annex A to the Final Protocol signed
at Locarno on 16 October 1925 and is known also as

185 For a detailed discussion of the agreements entered into and,
more generally, of the practice of States in the period 19201940,
see in particular Lamberti Zanardi, La legittima difesa ... (op.
cit.), pp. 79 et seq. See also Brownlie, op. cit., pp. 231 et seq.;
Zourek, loc. cit., pp. 25 et seq.; Taoka, op. cit., pp. 88 et seq.

1% League of Nations, Official Journal, Special Supplement
No.21.p. 21.

The general report on the Protocol, submitted to the Fifth
Assembly of the League of Nations by Mr. Politis (Greece) and
Mr. Benes (Czechoslovakia), states that the prohibitions of
recourse to war in article 2:

“affects only aggressive war. It does not, of course, extend to

defensive war. The right of legitimate self-defence continues, as

it must, to be respected. The State attacked retains complete
liberty to resist by all means in its power any acts of aggression
of which it may be the victim.” (League of Nations, Official

Journal, Special Supplement No. 23, p. 483.)

At the same time, the Protocol provided another express
exception to the obligation not to resort to war, viz. in the case
where States resorted to war “with the consent of the Council or
the Assembly of the League of Nations under provisions of the
Covenant and the Protocol”.

the Rhine Pact.!®” Language similar to that used in the
Rhine Pact recurs in bilateral treaties signed between
1926 and 1929.'® Similar terms also occur in the
model treaties of reciprocal assistance and non-
aggression prepared in 1928 by the League of Nations
Committee on Arbitration and Security.!®

(11) The attitude observed, and the conviction
expressed, by States in connection with the scope and
application of certain instruments intended to limit to
extreme situations the possibility of resorting to armed
force or designed even to rule out this possibility
altogether, although the relevant clauses do not contain
an express provision concerning the lawfulness of the
use of armed force by a State that meant only to
defend itself, is even more significant as regards the
existence—undisputed even at that time—of the
principle that self-defence is a situation that has the
effect of precluding, exceptionally, the wrongfulness of
conduct involving the use of armed force. The
Covenant of the League of Nations and the General
Treaty for Renunciation of War as an Instrument of
National Policy of 27 August 1928 (more commonly
known as the Briand-Kellogg Pact or simply the Pact
of Paris)!® were occasions for particularly significant
statements in this regard. Both the Member States and
the bodies of the League of Nations at all times
expressed the conviction that, although there was no
such express provision in the Covenant, recourse to
armed force in a situation of self-defence remained
perfectly lawful despite the limitations on recourse to

187 | eague of Nations, Treaty Series, vol. L1V, p. 289.

The notion of self-defence endorsed by the Rhine Pact was not
limited to a State’s resistance to an act of aggression directed
against its own territory but extended also to resistance to an
occupation of the demilitarized zone of the neighbouring State’s
territory. The Pact likewise provided for a further exception to the
obligation laid down in article 2(1), viz., in the case of action in
pursuance of Article 16 of the Covenant of the League of Nations
or, more generally, in the case of action as the result of a decision
taken by the Assembly or the Council of the League. For
comments made on these points at the time, see inter alia K.
Strupp (Das Werk von Locarno (Berlin, de Gruyter, 1926) and
G. Salvioli (“Gli accordi di Locarno”, Rivista di diritto
internazionale (Rome), XVIIIth year, 3rd series, vol. V (1926),
pp- 429 et seq.).

138 For example, the treaties of 10 June 1926 between France
and Romania (League of Nations, Treaty Series, vol. LVIII, p.
226), art. 1; of 11 November 1927 between France and the
Kingdom of the Serbs, Croats and Slovenes (ibid., vol. LXVIII, p.
374), art. I; of 27 March 1929 between Greece and the Kingdom
of the Serbs, Croats and Slovenes (ibid., vol. CVIII, p. 202), art.
2; 0f 21 March 1928 between Greece and Romania (ibid., p. 188),
art. 1.

189 All the model treaties contained a clause in approximately
the following terms:

“Each of the High Contracting Parties undertakes, in regard
to each of the other Parties, not to attack or invade the territory
of another Contracting Party, and in no case to resort to war
against another Contracting Party”.

This stipulation did not, however, apply in the case of exercise of
the right of self-defence, that is to say, the right to resist a
violation of the undertaking entered into. (League of Nations,
Official Journal, Special Supplement No. 64, pp. 513 et seq.)

190 League of Nations, Treaty Series, vol. XCIV, p. 57.
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armed force introduced by the Covenant.”! In armed
conflicts, the States concerned and the bodies of the
League of Nations never challenged the principle of the
validity of self-defence as justification for recourse to
armed force. They tended, rather, to go no further than
to query the admissibility of the justification in
particular cases.!%?

(12) The diplomatic correspondence which preceded
the conclusion of the Briand-Kellogg Pact in 19289
shows clearly that the contracting parties were fully in
agreement in recognizing that the renunciation of war
which they were about to proclaim’® in no way
debarred the signatories from the exercise of self-
defence. The French and the British Governments
stressed this point. The reason why the contracting
parties eventually recognized, after the interpretative
statements made by the Department of State of the
United States of America, that it was not necessary to
include in the treaty an express proviso for the case of
self-defence was that they wished to accede to the
opinion of the American Secretary of State, who
argued that the value of the treaty depended largely on
its simplicity, and also that they agreed with him that
such a clause was superfluous. In their eyes, it was a
self-evident truth that war waged in a situation of
self-defence was not wrongful, a principle which should
be recognized as implicitly written into any conven-
tional instrument intended to limit or prohibit recourse
to war—a principle which, in the final analysis, was
bound to clash with the terms of the treaty in such a
situation.'”® By the views that they expressed, the

191 See Lamberti Zanardi, La legittima difesa . . . (op. cit.), pp.
90 et seq.

192 This is what happened in the cases of the Graeco-Bulgarian
dispute of 1925 concerning a frontier incident, the dispute of
1932-1934 between Paraguay and Bolivia concerning the Chaco
territory, the dispute between Japan and China in 1931-1934
concerning Manchuria, the Italo-Ethiopian dispute of 1935, and
the Sino-Japanese dispute of 1937.

193 See the documents reproduced in A. Lysen, ed., Le Pacte
Kellogg—Documents concernant le traité multilatéral contre la
guerre signé d Paris le 27 aoilt 1928 (Leyden, Sijthoff, 1928); and
the passages cited in the note, probably by T. Perassi, “Trattato di
rinuncia alla guerra”, published with the text of the Pact in Rivista
de diritto internazionale (Rome), 21st year, 3rd series, vol. VIII
(1929), pp. 429 et seq.

% 1n article I of the Briand-Kellogg Pact (for reference, see
foot-note 129 above), the high contracting parties declared:
“in the names of their respective peoples that they condemn
recourse to war for the solution of international controversies,
and renounce it as an instrument of national policy in their
relations with one another”,
and in article II, they agreed:
“that the settlement or solution of all disputes or conflicts of
whatever nature or of whatever origin they may be, which may
arise among them, shall never be sought except by pacific
means”.

195 To reassure the other partners, the American Government
stated expressly that what it called “the right of self-defense” was,
in its opinion, “inherent in every sovereign State and it is implicit
in every treaty. Every nation is free at all times and regardless of
treaty provisions to defend its territory from attack or invasion
...”. Many other States, including Italy and Japan, referred to
this statement at the time of signing or acceding to the Pact. See
Zourek, loc. cit., pp. 32 et seq.

contracting parties even gave the impression that they
frankly admitted the existence of a principle of
international law that was absolutely binding, did not
admit of any derogation by a treaty, even a multi-
lateral treaty, and meant that conduct adopted by a
State in a situation of self-defence ceased to be
wrongful.

(13) A like conviction regarding the existence of an
absolute, or even peremptory, principle under which
recourse to war—henceforth undeniably regarded as
wrongful-—ceases to be wrongful in a situation of
self-defence, seems to be confirmed in the replies
given by States to a questionnaire prepared by the
Secretariat of the League of Nations concerning any
amendments to be made in the League Covenant in
order to bring it into harmony with the terms of the
Briand-Kellogg Pact,'®® and also the statements made
in the course of the debate on the question in the First
Committee of the League of Nations Assembly during
the Assembly’s eleventh and twelfth sessions.!”” States
then said that a total prohibition without ““loopholes”
on recourse to war would not affect the right to resort
to war in cases where the conditions of a situation of
self-defence were fulfilled. The same ideas are found in
the report that was prepared on the close of the
proceedings of the First Committee and submitted to
the twelfth session of the Assembly.'®

(14) To close the list of the occasions between the
two World Wars on which States were able to
comment on the plea of self-defence in justification of
conduct that would otherwise be wrongful, reference
should also be made to some of the answers given by
Governments to point XI (a) of the request for
information by the Preparatory Committee of the
Hague Conference of 1930 on the responsibility of
States for damage caused to the person or property of
foreigners.'®® The Government of Belgium, for example,
stated that ‘“the State is justified in disclaiming
responsibility in the case of self-defence against an
aggressor State”,?®® and the Government of Switzer-
land answered that “the situation of self-defence exists
where a State suffers an unjust aggression, contrary to

law.”*" Other Governments also agreed with the
principle that a situation of self-defence permitted a
State to disclaim responsibility, in other words, it

1% See, for example, the reply of the Italian Government
(League of Nations, Official Journal, 12th year, No. 8 (August
1931), p. 1602.

197 See, for example, the statement by the representative of
Germany (League of Nations, Official Journal, Special Supple-
ment No. 94, p. 41).

198 Ibid., Special Supplement No. 93, pp. 221 et seq.

199 Point XI (a) of the request read:

“Circumstances in which a State is entitled to disclaim
responsibility: (@) What are the conditions which must be
fulfilled: ‘When the State claims to have acted in self-defence’?”
20 L eague of Nations, Bases of discussion . . ., op. cit., p. 125.
01 Ipid., p. 127.
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exonerated the State from the otherwise undeniable
wrongfulness of the conduct that it adopted.?®?

(15) The International Military Tribunals of Nurem-
berg and Tokyo, established respectively by the
Agreements of 8 August 1945 and 19 January 1946,
virtually took it for granted that during the period from
1920 to 1939 there had come into being in inter-
national law a principle the effect of which was to pre-
clude the wrongfulness of the use of armed force in a
situation of self-defence, as an exception to and
indefeasible limitation on the general ban on the use of
armed force laid down by international instruments
such as, in particular, the Briand-Kellogg Pact. The
particular issue that had to be adjudicated by the
Nuremberg Tribunal was whether the invasion by Nazi
Germany of Denmark and Norway, and later of
Belgium, the Netherlands and Luxembourg, and also
its attack on the USSR, could be justified as acts
committed in a situation of self-defence.??® The same
issue came before the Tokyo Tribunal in connection
with the conduct of Japan, on the one hand, and the
Netherlands on the other (the question of the declar-
ation of war by the Netherlands on Japan).?* In the
judgements of both tribunals, the principle itself that
conduct involving the use of armed force in self-
defence was lawful was not challenged in any way
whatsoever. What was challenged was the de facto
existence of conditions representing a situation of
self-defence, and it was solely on that basis that the
plea of self-defence was rejected. The Tokyo Tribunal
had occasion to state explicitly in an obiter dictum, in
its judgement of 1 November 1948, that:

Any law, international or municipal, which prohibits recourse
to force is necessarily limited by the right of self-defence.?%

(16) Like the discussion of State practice, and for the
same reasons, the study of doctrine confirms the

202 1t should none the less be noted that the idea of self-defence
various Governments had in mind was very different from that
reflected in the opinio juris of States as it evolved pari passu with
the gradual affirmation of the principle of the prohibition of
recourse to war and as a necessary exception to that principle.
What happened was that, in referring to self-defence, Govern-
ments cited the case of measures taken by a State in defence
against a threat emanating, not from another State but from
private persons, in other words, a case that is wholly outside the
present context. This is explained by the fact that the question was
whether self-defence could be regarded as a circumstance
precluding the wrongfulness of State conduct in an area such as
that of responsibility, not for acts committed directly against a
foreign State, but for actions harming foreign private persons.
Influenced by the replies, those who prepared the questionnaire
ended up by framing a basis of discussion that was obviously very
far removed from the proper idea of ““self-defence™. (See Basis of
discussion No. 24, in League of Nations, Bases of Discussion ...
(op. cit.), p. 128).

3 As regards the Nuremberg Tribunal, see the passages in the
judgement of 1 October 1946 reproduced in Trial of Major War
Criminals . . . (op. cit.) (1947), vol. 1, pp 204 et seq.

24 As regards the Tokyo Tribunal, see the passages in the
judgements reproduced in: B. V. A. Réling and C. F. Riiter, eds.,
The Tokyo Judgment (Amsterdam, APA-University Press, 1977),
vol. I, pp. 46 et seq. and 382.

2% [hid., pp. 46—47.

principle that a situation of self-defence justifies,
exceptionally, conduct which would otherwise be
internationally wrongful by reason of the bans which
arose on the use of armed force. That having been said,
the opinions of theoretical writers, especially in the
period between the two World Wars, are based in
many cases on a notion of self-defence that is in fact
much closer to the one characterized today as “state of
necessity” than to the notion denoted by the term
“self-defence”. Writers, mostly from the English-
speaking world, speak for example of ““self-defence” to
indicate the circumstances in which a course of
conduct occurs that is designed to ward off a danger, a
threat emanating, in many cases, not from the State
against which that conduct is adopted but from
individuals or groups that are private, or at any rate
unrelated to the organization of that State.?°® However,
that is not the prevailing opinion, which is that the
lawfulness of State action undertaken in such cases
and for such purposes must be explained on other
grounds. As regards the point at present under
discussion, it is sufficient to bear in mind that the
writers referred to above are unanimous in acknowl-
edging that conduct adopted by a State against
another State in resisting an unlawful attack by the lat-
ter must be considered justifiable as being in self-defence.

(17) Many other authors writing more or less during
that period draw attention to the logical connection
between the progress made at the time by those who
favoured the prohibition of the use of armed force and
the acceptance in international law of the notion of
self-defence as a limitation of that prohibition. In doing
so, they made it quite clear that where the particular
State is forbidden, in one way or another, to use armed
force, there is also necessarily an overriding reason for
precluding the wrongfulness of its use if it is genuinely
employed in self-defence.?®” It is of little importance

206 This school of thought therefore treats the celebrated case of
the steamer Caroline as an example of self-defence in inter-
national law. See, for example, J. L. Brierly, “Regles générales du
droit de la paix™, Recueil des cours ... 1936-1V (Paris, Sirey,
1937), vol. 58, pp. 126 et seq.; and also de Visscher, “La
responsabilité des Etats™ (loc. cit.), pp. 107 et seq. Actually, de
Visscher states that self-defence presupposes an ‘“‘unjust
aggression”, but this does not prevent him from citing as cases of
self-defence instances in which a State reacted to attacks from
private individuals. Other writers also take the view that the
notion of self-defence can justify reactions to conduct other than
armed attack or a threat of armed attack. Basdevant (loc. cit.,
pp- 545 et seq.) discusses the question whether armed intervention
by a State in foreign territory in order to protect its nationals, or
the employment of coercive measures in response to acts, even
lawful acts, by another State that jeopardize the vital interests of
the State resorting to such measures, ought not to be justified as
being in self-defence.

107 See, for example, A. Cavaglieri, “Regles générales du droit
de la paix”, (loc. cit.), pp. 555 et seq., and Corso di diritto
internazionale, 3rd ed. (Naples, Rondinella, 1934), pp. 530 et
seq.. Verdross, loc. cit., pp. 481 et seq.; D. Anzilotti, Corso di
diritto internazionale, 4th ed.: S.1.0.1., Opere di Dionisio
Anzilotti (Padua, CEDAM., 1955), vol. 1, pp. 413 et seq.; Kelsen,
loc. cit., pp. 562 et seq.; E. Giraud, “La théorie de la légitime
defense”. Recueil des cours . . ., 1934-111 (Paris, Sirey, 1934), vol.
49, p. 715; Ago, loc. cit.. pp. 538 et seq.
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that, where the wrongfulness is not explicitly precluded
by the written texts establishing the prohibition, it is
generally held to be implicit in the text in question,
rather than imposed by a pre-existing rule of general
international law from which those texts could not
have derogated. In the final analysis the practical result
is the same. The conviction that there exists in
customary international law a principle specifically
removing the wrongfuiness normally attaching to an
action involving the use of armed force if the action in
question is taken in self-defence will become part and
parcel of the thinking of publicists when the principle
per se of such wrongfulness moves from the sphere of
purely treaty law to that of customary international
law. It is furthermore significant in this connection that
the authors of works published since the Second World
War all recognize that the use of armed force by a
State in order to repel an aggression is to be considered
as lawful notwithstanding the general prohibition on
the use of such force, and they hold this view
irrespective of the way in which they visualize the
relationship between customary law and the provisions
of the Charter on the subject.

(18) The long process of totally outlawing the use of
armed force in international relations has thus led to
the assertion of a rule imposing on all States the duty to
refrain from using armed force in their relations with
one another. The principle whereby its use was
condemned once and for all as utterly wrongful has
become part of the legal thinking of States in the form
of a peremptory rule of international law. This same
process has created the conditions for the definitive
assertion of the other parallel and likewise peremptory
rule that self-defence is a limitation of the prohibition
imposed by the first rule. Both rules are now
indisputably part of general international law and, in
written form, of the juridical system represented by the
United Nations. The United Nations Charter in fact
provides in Article 2, paragraph 4, in much stricter
terms than those employed even in the Briand-Kellogg
Pact, that the “use of force™ and even the “threat . . . of
force™ against the territorial integrity or political
independence of any State or in any other manner
inconsistent with the purposes of the United Nations is
prohibited. The Charter also vests in the Security
Council a wide range of powers for the adoption of
suitable measures to prevent, and where necessary
suppress, any breach of the obligation to refrain from
the use or threat of force laid down in the Charter.
Moreover, the Charter does not fail to specify
expressis verbis in Article 51 that:

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international
peace and security.2%

208 All the collective defence agreements concluded since the
adoption of the Charter make an explicit or implicit reference to
Article 51. Some of them reproduce textually the principle laid
down in the article. Examples are art. 3, para. |, of the

(19) The other circumstances taken into con-
sideration in the present draft in connection with the
preclusion of the wrongfulness of an act of a State
share with self-defence the effect indicated but, unlike
self-defence, are not provided for in the United Nations
Charter. In the minds of some, therefore, the question
arose whether the rule in Article 51 of the United
Nations Charter and a customary rule of international
law on the same subject should be presumed to be
totally identical in content. A majority of the writers
totally reject the idea that self-defence is invocable
except where an armed attack occurs against the State,
either from a direct and exclusive interpretation of
Article 51 of the Charter, or from a consideration of
the relationship between that provision and the
corresponding rule of customary international law,
or from an examination of the latter law alone.?®®

Inter-American Treaty of Reciprocal Assistance (1947) (United
Nations, Treaty Series, vol. 21, p. 77); art. S, para. 1, of the
North Atlantic Treaty (1949) (ibid., vol. 34, p. 243); art. 4,
para. 1 of the Treaty of Friendship, Co-operation and Mutual
Assistance between Albania, Bulgaria, Czechoslovakia, the
German Democratic Republic, Hungary, Poland, Romania and
the USSR (1955) (ibid., vol. 219, p. 3). See the list of such
agreements in L. M. Goodrich, H. Hambro and A. P. Simons,
Charter of the United Nations: Commentary and Documents, 3rd
ed.. rev., (New York, Columbia University Press, 1969), pp. 349
el seq.

209 See, among the writers holding this majority view, J. L.
Kunz, “Individual and collective self-defense in Article 51 of the
Charter of the United Nations™, The American Journal of
International Law (Washington, D.C.), vol. 41, No. 4 (October
1947), pp. 877 et seq.; N. Q. Dinh, La légitime défense d’aprés la
Charte des Nations Unies”. Revue générale de droit inter-
national public (Paris), 3rd series, vol. XIX, No. 1-2 (January—
June 1948), pp. 240 ef seq.; H. Kelsen, “Collective security and
collective self-defense under the Charter of the United Nations™,
The American Journal of International Law, vol. 42, No. 4
(October 1948), pp. 791-792, and The Law of the United Nations
(London. Stevens, 1950), pp. 269. 797 et seq.; P. Jessup, A
Modern Law of Nations (New York, Macmillan, 1948), pp. 165
el seq.; H. Wehberg, “L’interdiction du recours a la force: Le
principe et les problémes qui se posent™, Recueil des cours ...,
195[-1 (Leyden. Sijthoff, 1952), vol. 78, pp. 81 el seq.;
Oppenheim, op. cit., Tth ed. (1952), vol. 11, p. 156; E. Jiménez de
Aréchaga, “La legitima defensa individual en la Carta de las
Naciones Unidas™, Estudios de derecho internacional (Homenaje
al profesor Camilo Barcia Trelles), University of Santiago de
Compostela (Zaragoza, Octavio y Félez, 1958)., pp. 328 ef seq.,
and Derecho constitucional de las Naciones Unidas (Madrid,
Escuela de funcionarios internacionales, 1958), pp. 401 ef seq. D.
Nincic, Reply to the questionnaire prepared by G. Schwarzen-
berger. in: 1LA, Report of the 48th Conference of the Inter-
national Law Association held at New York (1958) (London,
1959), pp. 617 et seq.; S. Krylov, Statement in the debate in the
ILA: ibid., p. 512; Q. Wright, “United States intervention in the
Lebanon™, The American Journal of International Law, vol. 53,
No. | (January 1959), pp. 116 er seq.; K. J. Partsch,
“Selbsterhaltungsrecht™, in Wérterbuch des Vélkerrechts, ed. K.
Strupp, 2nd ed. rev. by H. J. Schlochauer, (Berlin, de Gruyter,
1962). vol. 111, p. 257; G. Dahm, “Das Verbot der Gewaltan-
wendung nach Art. 2 (4) der UNO-Charta und die Selbsthiife
gegeniiber  Volkerrechtsverletzungen, die keinen bewaffneten
Angriffl_enthalten™, in Festschrift fiir Rudolf Laun zu seinem
achizigsten Geburstag, Special No. of Jahrbuch fiir inter-
nationales Recht (Gottingen, 1962), vol. XI, pp. 51 et seq.

(Continued on following page.)
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A contrary school of thought, however, is that the
draftsmen of the United Nations Charter did not
intend the rule in Article 51 to have the same object
and extent as customary international law imparts to
the rule that self-defence is a circumstance precluding
the wrongfulness of conduct involving the use of armed
force. The writers of this latter school consider that
Article 51 of the Charter betrays no intention whatso-
ever that self-defence should be invocable solely when
“an armed attack™ occurs against the State. In their
view, this provision simply sets out to state the rule
concerning a particular case.?!® These differences of
opinion among publicists have naturally been reflected
in the positions taken by States in discussions of
specific problems in United Nations organs.

(20) That being so, the Commission considers that
no codification taking place within the framework and
under the auspices of the United Nations should be
based on criteria which, from any standpoint what-
soever, do not fully accord with those underlying the
Charter, especially when, as in the present case, the
subject-matter concerns so sensitive a domain as the
maintenance of international peace and security. There
have, of course, been problems of interpretation as
regards Article 51 and other provisions of the United
Nations Charter, and also as regards the relationship
between these provisions and general international law,
and such problems still exist, but it is not for the
Commission to take a stand on this matter in
connection with the present draft articles, nor to allow
itself to be drawn into a process of interpreting the
Charter and its provisions, which would be beyond its
mandate. The Commission therefore sees no reason

(Fooi-note 209 continued.)

Brownlie, op. cit., pp. 272 et seq.; K. Skubiszewski, “Use
of force by States. Collective security. Law of war and
neutrality”, Manual of Public International Law (op. cit.) pp. 765
et seq.; Skakunov, loc. cit., pp. 107 et seq.; Lamberti Zanardi, La
legittima difesa ... (op. cit.), pp. 204 ef seq.; Delivanis, op. cit.,
pp. 49 et seq.; Zourek, loc. cit., pp. 52 et seq. (see also the
comments by E. Castrén and G. Chaumont on the report by
Zourek, ibid., pp. 74 et seq.; Taoka, op. cit., pp. 126 et seq. In the
2nd ed. of H. Kelsen’s Principles of International Law, rev. R. W.
Tucker (New York, Holt, Rinehart and Winston, 1966), this
author examines the two conflicting interpretations of Article 51,
but in the main he seems to prefer that in which self-defence is
applicable only in the case of armed attack (pp. 64 et seq.).
Similarly, Goodrich, Hambro and Simons, in the 3rd ed. of their
commentary (see foot-note 208 above), pp. 344 et seq., incline
towards the narrow interpretation, thus rectifying the attitude
adopted in the earlier editions.

219 See Waldock, loc. cit., pp. 495 et seq., and the chapter (by
Waldock) on the use of force, in Brierly, The Law of Nations (op.
cit.), pp. 416 et seq.; L. C. Green, “Armed conflict, war and
self-defence”, Archiv des Vilkerrechts (Tiibingen), vol. 6, No. 4
(1956-1957), pp. 432 et seq., pp. 987 et seq.; Bowett, Self-
Defence ... (op. cit), pp. 187 et seq.; the statement by L. C.
Green and the communications from D. W. Bowett and V.
Dedijer on the occasion of the debate in 1958 at the International
Law Association (ILA, op cit., pp. 517, 598, 609 et seq.);
M. S. McDougal and F. P. Feliciano, Law and Minimum World
Public Order: The Legal Regulation of International Coercion
(New Haven, Conn., Yale University Press, 1961), pp. 232 er
seq.; M. S. McDougal, “The Soviet-Cuban quarantine and self-

why its commentary should set forth its position on the
question of any total identity of content between the
rule in Article 51 of the Charter and the customary
rule of international law on self-defence. The Commis-
sion intends in any event to remain faithful to the
content and scope of the pertinent rules of the United
Nations Charter and to take them as a basis in
formulating the present draft article.

(21) Differences of opinion are also found in
principle and doctrine in regard to a whole series of
questions concerning the definition of the legal notion
of self-defence and the interpretation of Article 51 and
other pertinent provisions of the United Nations
Charter. Examples of these questions are the in-
terpretation of the English term “armed attack™ and
the French term “aggression armée” and the exact
extent to which they coincide with each other and
correspond to the terms used in other languages; the
determination of the moment at which the State can
claim that it is in a situation of self-defence;?'! whether
self-defence can be invoked to justify resistance to an
action which is wrongful and injurious, but undertaken
without the use of force;?!? the meaning of “collective”
self-defence.?'® The Commission is acquainted with the
differences of opinion that exist about the conclusions
that may be drawn, on these and other issues, from a
textual, or a historical, or a teleological interpretation
of the Charter, and from the lengthy discussions that
have taken place on this subject between States with
different views in numerous specific cases. It neverthe-
less considers it both unnecessary and inappropriate
that the present draft article should deal with all these
questions, which are at the very root of the “primary”
rules relating to self-defence. It would be mistaken to
think that it was possible, in a draft concerning rules
governing the responsibility of States for internation-
ally wrongful acts, to explore and devise solutions to

defense”, The American Journal of International Law, vol. 57,
No. 3 (July 1963), pp. 597 et seq.; J. Stone, Legal Controls of
International Conflict (London, Stevens, 1954), pp. 243 et seq.,
and Aggression and World Order (London, Stevens, 1958), pp.
43—44. See also the comments by McDougal and by Sir Francis
Vallat on the provisional report prepared by Zourek in Annuaire
de I'Institut de droit international (op. cit.), pp. 76 et seq. S. M.
Schwebel, in “Aggression, intervention and self-defence in modern
international law”, Recueil de cours . . ., 1972-11 (Leyden,
Sijthoff, 1973), vol. 136, pp. 479 et seq.), carefully sets out the
opinions of the writers of this school of thought and objectively
marshals the arguments for and against their theses.

M Some writers, for example, recognize the existence of
“preventive” self-defence in fairly broad terms. See in this
connection the particular position taken by R. L. Bindschedler,
“La delimitation des compétences des Nations Unies”, Recueil des
cours . . ., 1963-1 (Leyden, Sijthoff, 1964), vol. 108, pp. 397 et seq.

212 One author who goes a long way in this direction is Bowett,
Self-defence . . . (op. cit.), pp. 269 et seq.

231t should be pointed out in this connection that the
“collective” self-defence expressly mentioned in Article 51 of the
Charter is recognized in general international law, just as much as
“individual” self-defence, as being an exception to the general
prohibition of the use of armed force.
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these problems—some of which are a matter of
considerable controversy—arising in United Nations
practice and in doctrine from the interpretation and
application of Article 51 of the Charter. The Commis-
sion’s task in regard to the point dealt with in article
34, as in the case of all the other draft articles, is to
codify the international law which relates to the
international responsibility of States. The Commission
would certainly be doing more than it has been asked to
do if it tried, over and above that, to settle questions
which ultimately only the competent organs of the
United Nations are qualified to settle. It is not for the
Commission to opt for one or another of the opposing
arguments sometimes put forward with regard to the
interpretation of the Charter and its clauses. Besides, it
is not the purpose of the present article to seek a
solution to these various problems.

(22) Nor does the Commission feel that it should
examine in detail issues, discussed in some cases at
length in the literature, such as the “necessary”
character which the action taken in self-defence should
display in relation to the aim of halting and repelling
the aggression, or the “proportionality” which should
exist between that action and that aim, or the
“immediacy’ which the reaction to the aggressive
action should exhibit. These are questions which in
practice logic itself will answer and which should be
resolved in the context of each particular case.

(23) Having found that a “primary” rule on self-
defence exists in the United Nations Charter, and in
present customary international law as well, and
having seen its repercussions on State responsibility,
the Commission concluded that it should insert in the
present chapter of the draft articles a rule whose sole
purpose is to state the principle that the use of force in
self-defence precludes the wrongfulness of the acts in
which force is so used. In doing this, the Commission
has no intention of defining or codifying self-defence,
any more than it defined or codified consent, counter-
measures in respect of an internationally wrongful act,
and so on. Quite simply, the Commission has found
that self-defence is a principle recognized both in the
Charter of the United Nations and in contemporary
international law and it has drawn the necessary
inferences from this in regard to the present chapter of
the draft, which deals with circumstances precluding
wrongfulness.

(24) In this connection the Commission wishes to
point out, as it indicated in the introduction to chapter
V, that the purpose of this chapter is to define the
circumstances in which, despite the apparent com-
bination of the objective element and the subjective
element of the existence of an internationally wrongful
act, the existence of such an act cannot be inferred
owing to the presence of a circumstance which stands
in the way of that inference.?’* Self-defence is one of

218 See Yearbook ... 1979, vol. 11 (Part Two), p. 106,
document A/34/10, chap. 11, sect. B.2, commentary to chap. V,
para. (1).

the circumstances to be taken into account in this
connection. In this case, as in the case of the other
circumstances dealt with in chapter V, the effect of a
situation of self-defence underlying the conduct
adopted by the State is to suspend or negate altogether,
in the particular instance concerned, the duty to
observe the international obligation, which in the
present case is the general obligation to refrain from
the use or threat of force in international relations.
Where there is a situation of self-defence, the objective
element of the internationally wrongful act, namely the
breach of the obligation not to use force, is absent
and, consequently no wrongful act can have taken
place.

(25) As regards the wording of the article, the
Commission has been particularly careful to avoid any
formulation which might give the impression that it
intended to interpret or even amend the United Nations
Charter. It has adopted the following text:

The wrongfulness of an act of a State not in conformity with an
international obligation of that State is precluded if the act
constitutes a lawful measure of self-defence taken in conformity
with the Charter of the United Nations.

The words “in conformity with the Charter of the
United Nations” refer to the Charter in general and get
round the problems of interpretation that might arise
from a reference solely to Article 51 of the Charter out
of context, or to both the Charter and general
international law, or to general international law alone.

(26) Some members of the Commission nevertheless
expressed reservations about this wording. In the view
of some members, the general reference to the Charter
should be replaced, in conformity with what the
Special Rapporteur had proposed in his draft, by a
specific reference to Article 51 of the United Nations
Charter. A further observation was that the article
should use the actual terminology of Article 51 of the
Charter, namely “inherent right of . . . self-defence”. A
further point was made that the article would be
clearer if the words “a lawful measure of self-defence
taken in conformity with ...” were replaced by the
words “action taken in exercise of the right of
self-defence in conformity with ...”. A majority of the
Commission nevertheless took the view that, as
regards the effect of “self-defence” on the lawfulness or
otherwise of “an act of a State”—the only question
involved in chapter V of the draft—the point to be
considered was the situation of the State acting, and
that it was of no importance whether that situation
constituted the exercise of a *right”, of a ‘“natural
right” or of any other subjective legal situation.

(27) In the view of one member of the Commission,
who of course approved of the idea of the article, the
text could not possibly begin with a reference to “an
act of a State not in conformity with an international
obligation of that State™, because no act of a State
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constituting self-defence is contrary to any inter-
national obligation.?'*

(28) It should also be noted that action taken in
self-defence may injure the interests of a third State.
Those interests must obviously be fully protected in
such a case. The Commission therefore wishes to point
out that the provision in article 34 is not intended to
preclude any wrongfulness of, so to speak, indirect
injury that might be suffered by a third State in
connection with a measure of self-defence taken
against a State which has committed an armed attack.
The observations made in this connection in the
commentary to article 30 (Countermeasures in respect
of an internationally wrongful act)?'® therefore apply
mutatis mutandis to the case in which the rights of a
third State are injured by action taken in self-defence.

(29) Having concluded its consideration, on first
reading, of the chapter on circumstances precluding
wrongfulness in international law, the Commission
wishes to stress that the circumstances dealt with in
this chapter are those which “generally” arise in this
connection. Consequently, the chapter does not seek to
make the list of circumstances it enumerates absolutely
exhaustive. The Commission is sufficiently aware of
the evolving nature of international law to believe that
a circumstance which is not today held to have the
effect of precluding the wrongfulness of an act of a
State not in conformity with an international ob-
ligation, may have that effect in the future. At all
events, the Commission wishes to point out that
chapter V is not to be construed as closing the door on
that possibility.

Article 35. Reservation as to compensation for
damage

Preclusion of the wrongfulness of an act of a State
by virtue of the provisions of articles 29, 31, 32 or 33
does not prejudge any question that may arise in
regard to compensation for damage caused by that act.

Commentary

(1) At its thirty-first session, in 1979, during its
examination of article 31 of the draft (Force majeure
and fortuitous event), the Commission considered
whether, bearing in mind the comments made on the
subject, it should add to the article a third paragraph
stating that preclusion of the wrongfulness of an act of
a State committed in the circumstances indicated in

213 The member in question suggested that the article should
read as follows: “Recourse by a State to self-defence in
conformity with Article 51 of the Charter of the United Nations
precludes the wrongfulness of an act of that State constituting
such recourse to self-defence™.

26 Qee Yearbook ... 1979, vol. 11 (Part Two), pp. 120-121,
document A/34/10, chap. 111, sect. B.2, art. 30. paras. (17)-(19)
of the commentary.

that article should be understood as not affecting the
possibility that the State committing the act may, on
grounds other than that of responsibility for a wrongful
act, incur certain obligations, such as an obligation to
make reparation for damage caused by the act in
question. The Commission found, however, that a
stipulation of that kind would also have to apply to
other circumstances precluding wrongfulness dealt
with in the present chapter of the draft. It therefore
decided that, after completing its consideration of the
various circumstances precluding the international
wrongfulness of an act of the State, it would examine
the advisability of inserting such a proviso in this
chapter.?!”

(2) At the same session, the Commission emphasized
that the above considerations were also applicable to
the provisions of article 32 on “distress” as a
circumstance precluding wrongfulness.?'® Moreover, it
had already pointed out in connection with article 29
(Consent) that a State may also consent to an action
provided that the action includes the assumption of
risks deriving from activities not prohibited by inter-
national law.?!?

(3) At the present session, the question, already
raised during the adoption of articles 29, 31 and 32,
came up again forcefully in connection with article 33.
For it appeared all the more logical for the Commis-
sion to reserve the possibility that compensation might
be due for damage caused by an act or omission whose
wrongfulness could only be precluded because it had
been occasioned by a state of necessity.

(4) Having thus completed its examination of the
various circumstances precluding wrongfulness, the
Commission, at the present session, considered the
question here discussed with respect to all the
circumstances provided for in chapter V of the draft. It
decided to include, at the end of that chapter, a
reservation in quite general terms, stipulating that
preclusion of the wrongfulness of an act of a State by
virtue of the provisions of articles 29 (Consent), 31
(Force majeure and fortuitous event), 32 (Distress)
and 33 (State of necessity) does not prejudge any
questions which may arise in regard to compensation
for damage caused by that act. The Commission
considered it essential that the reservation should not
appear to prejudge any of the questions of principle
that might arise in regard to the matter, either with
respect to the obligation to indemnify, which would be
considered in the context of part 2 of the present draft,
or with respect to the codification of the topic entitled
“International liability for injurious consequences
arising out of acts not prohibited by international law™,
the codification of which has already been entrusted to
the Commission. The Commission also wishes to
emphasize that the position of article 35 at the end of

7 1bid., p. 133, art. 31, para. (42) of the commentary.

2% Ibid., p. 136, art. 32, para. (14) of the commentary.
9 Ibid., p. 114, art. 29, para. (19), in fine, of the commentary.
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chapter V of Part 1 of the draft is provisional. The final
position of the article may be decided at a later stage in
the elaboration of the draft.

Part 2. Content, forms and degrees
of international responsibility

35. As indicated above,’?® during the thirty-second
session of the Commission Mr. William Riphagen,
Special Rapporteur, presented a preliminary report
(A/CN.4/330)%*! on the subject-matter of Part 2 of the
draft under preparation, namely, the content, forms
and degrees of State responsibility. The report analyses
in general the various possible new legal relationships
(i.e. new rights and corresponding obligations) arising
from an internationally wrongful act of a State as
determined by Part 1 of the draft articles on State
responsibility.

36. The report noted at the outset that a number of
circumstances which are, in principle, irrelevant for the
application of Part 1-—such as the conventional or
other origin of the obligation breached, the content of
that obligation, and the seriousness of the actual
breach of that obligation—may, however, have
relevance for the determination of the new legal
relationships in Part 2. It also recalled that some draft
articles in Part 1—notably article 11, para. 2; article
12, para. 2; article 14, para. 2—may give rise to the
question whether or not the content, form and degree
of State responsibility are the same for this “contrib-
utory” conduct as for other internationally wrongful
conduct, and that similar questions arise in respect of
the cases of implication of a State in the inter-
nationally wrongful act of another State (articles 27
and 28). Furthermore, the report recalled that the
Commission, in drafting the articles of Chapter V
of Part l—entitled “circumstances precluding
wrongfulness”—deliberately left open the possibility
that an act of a State, committed under such
circumstances, might nevertheless entail some new
legal relationships similar to those entailed by an
internationally wrongful act. The Report recom-
mended such new legal relationships to be dealt with in
Part 2 of the draft articles rather than within the
context of the topic “International liability for injurious
consequences arising out of acts not prohibited by
international law™,

37. The Report then set out three parameters for the
possible new legal relationships arising from an
internationally wrongful act of a State, the first being
the new obligations of that State, the second the new
rights of the “injured™ State, and the third the position
of “third” States in respect of the situation created by
the internationally wrongful act. On this basis the
Report drew up a catalogue of possible new legal

220 para. 32.
221 Reproduced in Yearbook ... 1980, vol. Il (Part One).

relationships established by a State’s wrongfulness,
including the duty to make “reparation” in its various
forms (first parameter), non-recognition, exceptio non
adimpleti contractus, and other ‘“countermeasures”
(second parameter), and the right—possibly even the
duty—of “third” States to take a non-neutral position
(third parameter).

38. The report then turned to the problem of
“proportionality’’ between the wrongful act and the
“response” thereto, and in this connection discussed
limitations of allowable responses by virtue of the
particular protection, given by a rule of international
law, to the object of the response; by virtue of a
linkage, under a rule of international law, between the
object of the breach and the object of the response;
and by virtue of the existence of a form of inter-
national organization lato sensu.

39. Finally the report addressed the question of loss
of the right to invoke the new legal relationship
established by the rules of international law as a
consequence of a wrongful act, and suggested this
matter be dealt with rather within the framework of
Part 3 of the draft articles on State responsibility (the
implementation of international responsibility).

40. During the discussion on the report in the
Commission, which was of a preliminary character,
several members noted the large scope of the topic to
be dealt with in Part 2 and underlined the necessity for
drawing up a concrete plan of work.

41. It was generally recognized that, in drafting the
articles of Part 2, the Commission should proceed on
the basis of the articles of Part 1 already provisionally
adopted by the Commission on first reading, although,
of course, on the second reading some revisions,
rearrangements and mutual adaptations should not be
excluded.

42. 1t was also noted that, while liability for injurious
consequences arising out of acts not prohibited by
international law might include the obligation of a
State to give compensation, any possible degree of
“overlap™ with the treatment, in Part 2 of the articles
on State responsibility, of the obligation of reparation
resulting from a wrongful act, or even from an act the
wrongfulness of which was precluded in the cir-
cumstances described in Chapter V of Part 1, would
do no harm.

43. Some members expressed doubts as to the
advisability of dealing extensively with “counter-
measures”, international law being based not so much
on the concept of sanction and punishment as on the
concept of remedying wrongs that had been commit-
ted. Other members, however, considered the second
and third parameters to be of the essence of Part 2.

44. 1t was generally recognized that the principle of
proportionality was at the basis of the whole topic of
the content, forms and degrees of responsibility,
though some members contested its character as a rule
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of international law, or were inclined to regard it as
being a primary rather than a secondary rule.

45. Several members stressed the need to avoid the
enunciation of primary rules within the context of Part
2. There was the feeling, however, that some
“categorization”, according to their content, of the
primary obligations with which an act of a State was
not in conformity, was inevitable when determining the
new legal relationships arising from the breach of those
obligations.

46. Some members underlined the necessity of
looking carefully at the distinction, made in the
preliminary report, between the “injured” State and a
“third” State, particularly in view of modern develop-

ments in international law, which assert the inter-
dependence of States.

47. Various members advocated that the Commis-
sion adopt an empirical or inductive approach to the

topic, as it had hitherto in dealing with State
responsibility.
48. At the end of the discussion, the Special

Rapporteur indicated his intention to follow-up his
preliminary report with a second report outlining a
plan of work and dealing with the first parameter of the
new legal relationship (the new obligations of the State
which has committed an act not in conformity with its
international obligations) on the basis of the available
jurisprudence, practice of States and opinions of
authors.



Chapter IV

QUESTION OF TREATIES CONCLUDED BETWEEN STATES AND INTERNATIONAL
ORGANIZATIONS OR BETWEEN TWO OR MORE INTERNATIONAL ORGANIZATIONS

A. Introduction

49. The Commission described in an earlier report???
the circumstances in which it had come to undertake
the study of treaties to which an international
organization was a party, as well as the method it had
decided to follow in doing so. A number of General
Assembly resolutions (resolution 3315 (XXIX) of 14
December 1974, sect. I, para. 4 (d); resolution 3495
(XXX) of 15 December 1975, para. 4 (d); resolution
31/97 of 15 December 1976, para. 4 (c) (ii); resolution
32/151 of 19 December 1977, para. 4 (c) (ii);
resolution 33/139 of 19 December 1978, sect. 1, para.
4 (¢)) have recommended that the Commission should
continue its work on this topic. General Assembly
resolution 34/141 of 17 December 1979 recom-
mended, in paragraph 4, that the Commission should:
“(¢) Proceed with the preparation of draft articles on treaties
concluded between States and international organizations or
between international organizations with the aim of completing, at
its thirty-second session, the first reading of these draft articles.”

50. At its twenty-sixth,2? twenty-seventh,??* twenty-
ninth,?* thirtieth,2?® and thirty-first??’ sessions, the
Commission adopted provisions corresponding to
articles 1 to 60 of the Vienna Convention on the Law
of Treaties?”® adopted by the United Nations Con-
ference on the Law of Treaties, held at Vienna in 1968
and 1969.

51. At its thirty-second session the Commission, at
its 1585th to 1596th meetings, considered the texts of
articles 61 to 80 as well as that of an annex submitted
by the Special Rapporteur in his ninth report

22 Yeqrbook ... 1974, vol. 11 (Part One), pp. 290 et seq.,
document A/9610/Rev. 1, chap. IV.

223 1bid., pp. 294 et seq., document A/9610/Rev.1, chap. 1V,
sect. B.

24 Yearbook ... 1975, vol. Il,
A/10010/Rev.1, chap. V, sect. B.

225 Yearbook ... 1977, vol. 11 (Part Two), pp. 95 et seq.,
document A/32/10, chap. 1V, sect. B.

226 Yearbook ... 1978, vol. 11 (Part Two), pp. 123 et seq.,
document A/33/10, chap. V, sect. B.

27 Yearbook ... 1979, vol. 11 (Part Two), pp. 137 et seq.,
document A/34/10, chap. 4, sect. B.

228 For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of
the Conference (United Nations publication, Sales No. E.70.V.5),
p. 287. The Convention is hereinafter referred to as the “Vienna
Convention”.

pp. 169 et seq., document

(A/CN.4/327)%® and referred all these articles and the
Annex to the Drafting Committee. On the Committee’s
report, the Commission adopted articles 61 to 80 and
the Annex at its 1624th meeting.

52. With the adoption of those articles and the
Annex, the Commission, pursuant to General Assem-
bly resolution 34/141, completed the first reading of
the draft articles on treaties concluded between States
and international organizations or between inter-
national organizations. The text of all the draft articles
adopted on first reading followed by the texts of
articles 61 to 80 and of the Annex adopted by the
Commission at its thirty-second session, with the
commentaries thereto, are reproduced below in order
to facilitate the work of the General Assembly.?%?

53. The articles considered and adopted by the
Commission at its thirty-second session are those of
Part V (Invalidity, termination and suspension of the
operation of treaties) (articles 61 to 72), Part VI
(Miscellaneous provisions) (articles 73 to 75) and Part
VII (Depositaries, notifications, corrections and
registration) (articles 76 to 80). The Annex adopted
concerns the “Procedures established in application of
article 66”. As on other occasions, the Commission did
not feel it appropriate to prepare “final provisions” for
its draft, that question being in most cases, a matter for
consideration by the body entrusted with the task of
elaborating the final instrument of codification. Hence,
no provisions corresponding to those of Part VIII
(Final provisions) (articles 81 to 85) of the Vienna
Convention have been included in the set of draft
articles adopted on first reading by the Commission.

54. It may be recalled that at its previous session the
Commission reached the conclusion that the articles
on the topic which had thus far been considered
(articles 1-4, 6-19, 19 bis, 19 ter, 20, 20 bis, 21-23,

229 Reproduced in Yearbook . . . 1980, vol. 11 (Part One).

230 See section B below. Subsection 1 contains the texts of all
the draft articles adopted on first reading by the Commission.
Subsection 2 contains the texts of the provisions adopted at the
thirty-second session and the commentaries thereto. For the
commentaries to the articles adopted at the thirty-first session, see
foot-note 227 above: for the commentaries to the articles adopted
at the thirtieth session, see foot-note 226 above; for the
commentaries to the articles adopted at the twenty-ninth session,
see foot-note 225 above; for the commentaries to the articles
adopted at the twenty-sixth and twenty-seventh sessions, see
respectively foot-notes 223 and 224 above.
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23 bis, 24, 24 bis, 25, 25 bis, 26-36 bis and 37-60)
should be submitted to Governments for observations
and comments before the draft as a whole was adopted
on first reading. That procedure was seen as making it
possible for the Commission to undertake the second
reading without too much delay. In accordance with
articles 16 and 21 of its Statute, those draft articles
were then transmitted to Governments for their
comments and observations. Furthermore, since the
General Assembly recommended, in paragraph 5 of
resolution 2501 (XXIV) of 12 November 1969, that
the commission should study the present topic “in
consultation with the principal international organ-
izations, as it may consider appropriate in accordance
with its practice”, the Commission also decided to
transmit those draft articles to such organizations for
their comments and observations.?®! It was indicated at
that time that following completion of the first reading
of the draft the Commission would request comments
and observations of Member States and of the said
international organizations on the remaining draft
articles adopted and, in so doing, would set a date
by which comments and observations should be
received.?3?

55. In the light of the above, the Commission decided
at its thirty-second session to request the Secretary-
General again to invite Governments and the inter-
national organizations concerned to submit their
comments and observations on the draft articles on
treaties concluded between States and international
organizations or between international organizations
transmitted earlier, and to request that such comments
and observations be submitted to him by 1 February
1981.

56. Furthermore, and in accordance with articles 16
and 21 of its Statute, the Commission decided to
transmit through the Secretary-General to Govern-
ments and the international organizations concerned
articles 61 to 80 and the Annex adopted by the
Commission on first reading at its thirty-second
session, for comments and observations, and to request
that such comments and observations be submitted to
the Secretary-General by 1 February 1982.

57. The procedure outlined above would, it is
anticipated, allow Governments and organizations
sufficient time for the preparation of their comments
and observations on all the draft articles and would
also allow the Commission to begin its second reading
of the draft articles on the topic without too much
delay, on the basis of reports to be prepared by the
Special Rapporteur and in the light of comments and
observations received from Governments and inter-
national organizations.

3! 1n the light of Commission practice regarding its work on
the topic, the organizations in question are the United Nations
and the intergovernmental organizations invited to send observers
to United Nations codification conferences.

232 See Yearbook ... 1979, 11 (Part Two), p. 138, document
A/34/10, para. 84.

B. Draft articles on treaties concluded between States
and international organizations or between inter-
national organizations

58. The text of articles 1-4, 62**-19, 19 bis, 19 ter,
20, 20 bis, 21-23, 23 bis, 24, 24 bis, 25, 25 bis, 26-36,
36 bis,”** 37-80 and the Annex, adopted by the
Commission on first reading at its twenty-sixth.
twenty-seventh, twenty-ninth and thirtieth to thirty-
second sessions, and the text of articles 61-80 and of
the Annex, with the commentaries thereto, adopted by
the Commission at its thirty-second session, are
reproduced below.

1. TEXT OF THE DRAFT ARTICLES ADOPTED BY THE
COMMISSION ON FIRST READING

PART 1
INTRODUCTION

Article 1.  Scope of the present articles

The present articles apply to:

(a) treaties concluded between one or more States and one or
more international organizations, and

(b) treaties concluded between international organizations.
Article 2.  Use of terms

1. For the purpose of the present articles:

(a) ‘‘treaty” means an international agreement governed by
international law and concluded in written form:

() between one or more States and one or more inter-
national organizations, or

(ii) between international organizations,
whether that agreement is embodied in a single instrument or in
two or more related instruments and whatever its particular
designation;

(b) “ratification” means the international act so named
whereby a State establishes on the international plane its consent
to be bound by a treaty;

(b bis) “act of formal confirmation” means an international
act corresponding to that of ratification by a State, whereby an
international organization establishes on the international plane
its consent to be bound by a treaty;

(b ter) “acceptance”, “approval” and “accession” mean in
each case the international act so named whereby a State or an
international organization establishes on the international plane
its consent to be bound by a treaty;

(¢) “full powers” means a document emanating from the
competent authority of a State and designating a person or
persons to represent the State for the purpose of negotiating,
adopting or authenticating the text of a treaty between one or
more States and one or more international organizations,
expressing the consent of the State to be bound by such a treaty,
or performing any other act with respect to such a treaty;

133 The draft does not include a provision corresponding to
article 5 of the Vienna Convention.

34 The Commission agreed at its thirtieth session (1512th
meeting) to take no decision on art. 36 bis and to consider the
article further in the light of the comments made on its text by the
General Assembly, Governments and international organiz-
ations.
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(c bis) “powers” means a document emanating from the
competent organ of an international organization and designating
a person or persons to represent the organization for the purpose
of negotiating, adopting or authenticating the text of a treaty,
communicating the consent of the organization to be bound by a
treaty, or performing any other act with respect to a treaty;

(d) “reservation” means a unilateral statement, however
phrased or named, made by a State or by an international
organization when signing or consenting [by any agreed means]
to be bound by a treaty whereby it purports to exclude or to
modify the legal effect of certain provisions of the treaty in their
application to that State or to that international organization;

(¢) ‘“negotiating State” and “negotiating organization” mean
respectively:

(i) a State,

(ii) an international organization
which took part in the drawing-up and adoption of the text of the
treaty;

(f) ‘“contracting State” and “contracting organization” mean
respectively:

(i) a State,

(ii) an international organization
which has consented to be bound by the treaty, whether or not the
treaty has entered into force;

(g) ‘“party” means a State or an international organization
which has consented to be bound by the treaty and for which the
treaty is in force;

(k) “third State” or “third international organization” means
a State or an international organization not a party to the treaty;

() “international organization” means an intergovernmental
organization;

(/) “rules of the organization” means, in particular, the
constituent instruments, relevant decisions and resolutions, and
established practice of the organization.

2. The provisions of paragraph I regarding the use of terms
in the present articles are without prejudice to the use of those
terms or to the meaning which may be given to them in the
internal law of any State or by the rules of any international
organization.

Article 3. International agreements not within
the scope of the present articles

The fact that the present articles do not apply:

(i) to international agreements to which one or more
international organizations and one or more entities other
than State or international organizations are [ parties|;

(ii) or to international agreements to which one or more

States, one or more international organizations and one
or more entities other than States or international
organizations are [parties];
or to international agreements not in written form
concluded between one or more States and one or more
international organizations, or between international
organizations
shall not affect:

(a) the legal force of such agreements;

(b) the application to such agreements of any of the rules set
forth in the present articles to which they would be subject under
international law independently of the articles;

(c) the application of the present articles to the relations
between States and international organizations or to the relations
of international organizations as between themselves, when those
relations are governed by international agreements to which other
entities are also [parties].

(iii)

Article 4. Non-retroactivity of the present articles

Without prejudice to the application of any rules set forth in the
present articles to which treaties between one or more States and
one or more international organizations or between international
organizations would be subject under international law indepen-
dently of the articles, the articles apply only to such treaties after
the [entry into forcel of the said articles as regards those States
and those international organizations.

PART 11

CONCLUSION AND ENTRY INTO FORCE OF
TREATIES

SECTION |. CONCLUSION OF TREATIES

Article 6. Capacity of international organizations
to conclude treaties

The capacity of an international organization to conclude
treaties is governed by the relevant rules of that organization.

Article 7. Full powers and powers

1. A person is considered as representing a State for the
purpose of adopting or authenticating the text of a treaty between
one or more States and one or more international organizations or
for the purpose of expressing the consent of the State to be bound
by such a treaty if:

(a) he produces appropriate full powers; or

(b) it appears from practice or from other circumstances that
that person is considered as representing the State for such
purposes without having to produce full powers.

2. In virtue of their functions and without having to produce
full powers, the following are considered as representing their
State:

(@) Heads of State, Heads of Government and Ministers for
Foreign AfTairs, for the purpose of performing all acts relating to
the conclusion of a treaty between one or more States and one or
more international organizations;

(b)) heads of delegations of States to an international
conference, for the purpose of adopting the text of a treaty
between one or more States and one or more international
organizations;

(c) heads of delegations of States to an organ of an
international organization, for the purpose of adopting the text of
a treaty between one or more States and that organization;

(d) heads of permanent missions to an international
organization, for the purpose of adopting the text of a treaty
between one or more States and that organization;

(e) heads of permanent missions to an international
organization, for the purpose of signing, or signing ad
referendum, a treaty between one or more States and that
organization, if it appears from practice or from other circum-
stances that those heads of permanent missions are considered as
representing their States for such purposes without having to
produce full powers.

3. A person is considered as representing an international
organization for the purpose of adopting or authenticating the text
of a treaty if:

(a) he produces appropriate powers; or

() it appears from practice or from other circumstances that
that person is considered as representing the organization for such
purposes without having to produce powers.

4. A person is considered as representing an international
organization for the purpose of communicating the consent of
that organization to be bound by treaty if':
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(@) he produces appropriate powers; or

(b) it appears from practice or from other circumstances that
that person is considered as representing the organization for that
purpose without having to produce powers.

Article 8.  Subsequent confirmation of an act
performed without authorization

An act relating to the conclusion of a treaty performed by a
person who cannot be considered under article 7 as authorized to
represent a State or an international organization for that purpose
is without legal effect unless afterwards confirmed by that State or
organization.

Article 9. Adoption of the text

1. The adoption of the text of a treaty takes place by the
consent of all the participants in the drawing-up of the treaty
except as provided in paragraph 2.

2. The adoption of the text of a treaty between States and one
or more international organizations at an international con-
ference in which one or more international organizations
participate takes place by the vote of two thirds of the participants
present and voting, unless by the same majority the latter shall
decide to apply a different rule.

Article 10. Authentication of the text

I. The text of a treaty between one or more States and one or
more international organizations is established as authentic and
definitive:

(a) by such procedure as may be provided for in the text or
agreed upon by the States and international organizations
participating in its drawing-up; or

(b) failing such procedure, by the signature, signature ad
referendum or initialling by the representatives of those States and
international organizations of the text of the treaty or of the final
act of a conference incorporating the text.

2. The text of a treaty between international organizations is
established as authentic and definitive:

(a) by such procedure as may be provided for in the text or
agreed upon by the international organizations participating in its
drawing-up; or

(5) failing such procedure, by the signature, signature ad
referendum or initialling by the representatives of those inter-
national organizations of the text of the treaty or of the final act of
a conference incorporating the text.

Article 11. Means of establishing consent to be bound
by a treaty

1. The consent of a State to be bound by a treaty between one
or more States and one or more international organizations is
expressed by signature, exchange of instruments constituting a
treaty, ratification, acceptance, approval or accession, or by any
other means if so agreed.

2. The consent of an international organization to be bound
by a treaty is established by signature, exchange of instruments
constituting a treaty act of formal confirmation, acceptance,
approval or accession, or by any other means if so agreed.

Article 12. Signature as a means of establishing
consent to be bound by a treaty

1. The consent of a State to be bound by a treaty between one
or more States and one or more international organizations is
expressed by the signature of the representative of that State
when:

(a) the treaty provides that signature shall have that effect;

(b) the participants in the negotiation were agreed that
signature should have that effect; or

(c) the intention of the State to give that effect to the signature
appears from the full powers of its representative or was
expressed during the negotiation.

2. The consent of an international organization to be bound
by a treaty is established by the signature of the representative of
that organization when:

(a) the treaty provides that signature shall have that effect; or

(b) the intention of that organization to give that effect to the
signature appears from the powers of its representative or was
established during the negotiation.

3. For the purposes of paragraphs 1 and 2:

(a) the initialling of a text constitutes a signature when it is
established that the participants in the negotiation so agreed;

(b) the signature ad referendum by a representative of a State
or an international organization, if confirmed by his State or
organization, constitutes a full signature.

Article 13. An exchange of instruments constituting a treaty
as a means of establishing consent to be bound by a treaty

1. The consent of States and international organizations to be
bound by a treaty between one or more States and one or more
international organizations constituted by instruments exchanged
between them is established by that exchange when:

(a) the instruments provide that their exchange shall have that
effect; or

(b) those States and those organizations were agreed that the
exchange of instruments should have that effect.

2. The consent of international organizations to be bound by
a treaty between international organizations constituted by
instruments exchanged between them is established by that
exchange when:

(a) the instruments provide that their exchange shall have that
effect; or

(b) those organizations were agreed that the exchange of
instruments should have that effect.

Ariicle 14. Ratification, act of formal confirmation, acceptance
or approval as a means of establishing consent to be bound by a
treaty

1. The consent of a State to be bound by a treaty between one
or more States and one or more international organizations is
expressed by ratification when:

(a) the treaty provides for such consent to be expressed by
means of ratification;

(b) the participants in the negotiation were agreed that
ratification should be required;

(c) the representative of the State has signed the treaty subject
to ratification; or

(d) the intention of the State to sign the treaty subject to
ratification appears from the full powers of its representative or
was expressed during the negotiation.

2. The consent of an international organization to be bound
by a treaty is established by an act of formal confirmation when:

(a) the treaty provides for such consent to be established by
means of an act of formal confirmation;

(b) the participants in the negotiation were agreed that an act
of formal confirmation should be required;

(c) the representative of the organization has signed the treaty
subject to an act of formal confirmation; or
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(d) the intention of the organization to sign the treaty subject
to an act of formal confirmation appears from the powers of its
representative or was established during the negotiation.

3. The consent of a State to be bound by a treaty between one
or more States and one or more international organizations, or
the consent of an international organization to be bound by a
treaty, is established by acceptance or approval under conditions
similar to those which apply to ratification or to an act of formal
confirmation.

Article 15. Accession as a means of establishing
consent to be bound by a treaty

1. The consent of a State to be bound by a treaty between one
or more States and one or more international organizations is
expressed by accession when:

(a) the treaty provides that such consent may be expressed by
that State by means of accession;

(b) the participants in the negotiation were agreed that such
consent might be expressed by that State by means of accession;
or

(c) all the parties have subsequently agreed that such consent
may be expressed by that State by means of accession.

2. The consent of an international organization to be bound
by a treaty is established by accession when:

(a) the treaty provides that such consent may be established
by that organization by means of accession;

(b) the participants in the negotiation were agreed that such

consent might be given by that organization by means of
accession; or

(c¢) all the parties have subsequently agreed that such consent
may be given by that organization by means of accession.

Article 16. Exchange, deposit or notification of instruments of
ratification, formal confirmation, acceptance, approval or
accession

1. Unless the treaty otherwise provides, instruments of
ratification, formal confirmation, acceptance, approval or ac-
cession establish the consent of a State or of an international
organization to be bound by a treaty between one or more States
and one or more international organizations upon:

(a) their exchange between the contracting States and the
contracting international organizations;

(b) their deposit with the depositary; or

(¢) their notification to the contracting States and to the
contracting international organizations or to the depositary, if so
agreed.

2. Unless the treaty otherwise provides, instruments of formal
confirmation, acceptance, approval or accession establish the
consent of an international organization to be bound by a treaty
between international organizations upon:

(a) their exchange between the contracting international
organizations;

(b) their deposit with the depositary; or

(¢) their notification to the contracting
organizations or to the depositary, if so agreed.

international

Article 17. Consent to be bound by part of a treaty
and choice of differing provisions

1. Without prejudice to articles [19 to 23], the consent of a
State or of an international organization to be bound by part of a
treaty between one or more States and one or more international
organizations is effective only if the treaty so permits or if the
other contracting States and contracting international organiz-
ations so agree.

2. Without prejudice to articles [19 to 23], the consent of an
international organization to be bound by part of a treaty between
international organizations is effective only if the treaty so permts
or if the other contracting international organizations so agree.

3. The consent of a State or of an international organization
to be bound by a treaty between one or more States and one or
more international organizations which permits a choice between
differing provisions is effective only if it is made clear to which of
the provisions the consent relates.

4. The consent of an international organization to be bound
by a treaty between international organizations which permits a
choice between differing provisions is effective only if it is made
clear to which of the provisions the consent relates.

Article 18. Obligation not to defeat the object and purpose
of a treaty prior to its entry into force

1. A State or an international organization is obliged to
refrain from acts which would defeat the object and purpose of a
treaty between one or more States and one or more international
organizations when:

(a) that State or that organization has signed the treaty or has
exchanged instruments constituting the treaty subject to
ratification, an act of formal confirmation, acceptance or
approval, until that State or that organization shall have made its
intention clear not to become a party to the treaty; or

(b) that State or that organization has established its consent
to be bound by the treaty pending the entry into force of the treaty
and provided that such entry into force is not unduly delayed.

2. An international organization is obliged to refrain from
acts which would defeat the object and purpose of a treaty
between international organizations when:

(a) it has signed the treaty or has exchanged instruments
constituting the treaty subject to an act of formal confirmation,
acceptance or approval, until it shall have made its intention clear
not to become a party to the treaty; or

(b) it has established its consent to be bound by the treaty
pending the entry into force of the treaty and provided that such
entry into force is not unduly delayed.

SECTION 2. RESERVATIONS

Article 19. Formulation of reservations in the case of treaties
between several international organizations

An international organization may, when signing, formally
confirming, accepting, approving or acceding to a treaty between
several international organizations, formulate a reservation
unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which
do not include the reservation in question, may be made; or

(c¢) in cases not falling under subparagraphs (a) and (b), the
reservation is incompatible with the object and purpose of the
treaty,

Article 19 bis. Formulation of reservations by States and
international organizations in the case of treaties between
States and one or more international organizations or between
international organizations and one or more States

1. A State, when signing, ratifying, accepting, approving or
acceding to a treaty between States and one or more international
organizations or between international organizations and one or
more States, may formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which
do not include the reservation in question, may be made; or
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(¢) in cases not falling under subparagraphs (a) and (b), the
reservation is incompatible with the object and purpose of the
treaty.

2. When the participation of an international organization is
essential to the object and purpose of a treaty between States and
one or more international organizations or between international
organizations and one or more States, that organization, when
signing, formally confirming, accepting, approving or acceding to
that treaty, may formulate a reservation if the reservation is
expressly authorized by the treaty or if it is otherwise agreed that
the reservation is authorized.

3. In cases not falling under the preceding paragraph, an
international organization, when signing, formally confirming,
accepting, approving or acceding to a treaty between States and
one or more international organizations or between international
organizations and one or more States, may formulate a
reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which
do not include the reservation in question, may be made; or

(¢c) in cases not falling under subparagraphs (a) and (b), the
reservation is incompatible with the object and purpose of the
treaty.

Article 19 ter. Objection to reservations

1. In the case of a treaty between several international
organizations, an international organization may object to a
reservation.

2. A State may object to a reservation envisaged in article 19
bis, paragraphs 1 and 3.

3. In the case of a treaty between States and one or more
international organizations or between international organizations
and one or more States, an international organization may object
to a reservation formulated by a State or by another organization
if:

(@) the possibility of objecting is expressly granted to it by the
treaty or is a necessary consequence of the tasks assigned to the
international organization by the treaty; or

(b) its participation in the treaty is not essential to the object
and purpose of the treaty.

Article 20. Acceptance of reservations in the case of treatles
between several international organizations

1. A reservation expressly authorized by a treaty between
several international organizations does not require any sub-
sequent acceptance by the other contracting organizations unless
the treaty so provides.

2. When it appears from the object and purpose of a treaty
between several international organizations that the application of
the treaty in its entirety between all the parties is an essential
condition of the consent of each one to be bound by the treaty, a
reservation requires acceptance by all the parties.

3. In cases not falling under the preceding paragraphs and
unless the treaty between several international organizations
otherwise provides:

(a) acceptance by another contracting organization of a
reservation constitutes the reserving organization a party to the
treaty in relation to that other organization if or when the treaty is
in force for those organizations;

(b) an objection by another contracting organization to a
reservation does not preclude the entry into force of the treaty as
between the objecting and reserving organizations unless a
contrary intention is definitely expressed by the objecting
organization;

(¢) an act expressing the consent of an international
organization to be bound by the treaty and containing a

reservation is effective as soon as at least one other contracting
organization has accepted the reservation.

4. For the purposes of paragraphs 2 and 3 and unless the
treaty between several international organizations otherwise
provides, a reservation is considered to have been accepted by an
international organization if it shall have raised no objection to
the reservation by the end of a period of twelve months after it
was notified of the reservation or by the date on which it
expressed its consent to be bound by the treaty, whichever is later.

Article 20 bis. Acceptance of reservations in the case of treaties
between States and one or more international organizations or
between international organizations and one or more States

1. A reservation expressly authorized by a treaty between
States and one or more international organizations or between
international organizations and one or more States, or otherwise
authorized, does not, unless the treaty so provides, require
subsequent acceptance by the contracting State or States or the
contracting organization or organizations.

2. When it appears from the object and purpose of a treaty
between States and one or more international organizations or
between international organizations and one or more States that
the application of the treaty in its entirety between all the parties is
an essential condition of the consent of each one to be bound by
the treaty, a reservation formulated by a State or by an
international organization requires acceptance by all the parties.

3. In cases not falling under the preceding paragraphs and
unless the treaty between States and one or more international
organizations or between international organizations and one or
more States otherwise provides:

(@) acceptance of a reservation by a contracting State or
a contracting organization constitutes the reserving State or
organization a party to the treaty in relation to the accepting State
or organization if or when the treaty is in force between the State
and the organization or between the two States or between the
two organizations;

(b) an objection to a reservation by a contracting State or a
contracting organization does not prevent the treaty from entering
into force:

between the objecting State and the reserving State,
between the objecting State and the reserving organization,
between the objecting organization and the reserving State, or
between the objecting organization and the reserving
organization
unless a contrary intention is definitely expressed by the objecting
State or organization;

(¢) an act expressing the consent of a State or an inter-
national organization to be bound by the treaty and containing a
reservation is effective as soon as at least one other contracting
State or organization has accepted the reservation.

4. For the purposes of paragraphs 2 and 3 and unless the
treaty otherwise provides, a reservation is considered to have been
accepted by a contracting State or organization if it shall have
raised no objection to the reservation by the end of a period of
twelve months after it was notified of the reservation or by the
date on which it expressed its consent to be bound by the treaty,
whichever is later.

Article 21. Legal effects of reservations and of
objections to reservations

1. A reservation established with regard to another party in
accordance with articles 19, 19 ter, 20 and 23 in the case of
treaties between several international organizations, or in accord-
ance with articles 19 bis, 19 ter, 20 bis and 23 bis in the case of
treaties between States and one or more international
organizations or between international organizations and one or
more States:
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(a) modifies for the reserving party in its relations with that
other party the provisions of the treaty to which the reservation
relates to the extent of the reservation; and

() modifies those provisions to the same extent for that other
party in its relations with the reserving party.

2, The reservation does not modify the provisions of the
treaty for the other parties to the treaty inter se.

3. When a party objecting to a reservation has not opposed
the entry into force of the treaty between itself and the reserving
party, the provisions to which the reservation relates do not apply
as between the two parties to the extent of the reservation.

Article 22. Withdrawal of reservations and of
objections to reservations

1. Unless a treaty between several international organizations,
between States and one or more international organizations or
between international organizations and one or more States
otherwise provides, a reservation may be withdrawn at any time
and the consent of the State or international organization which
has accepted the reservation is not required for its withdrawal.

2, Unless a treaty mentioned in paragraph 1 otherwise
provides, an objection to a reservation may be withdrawn at any
time.

3. Unless a treaty between several international organizations
otherwise provides, or it is otherwise agreed:

(@) the withdrawal of a reservation becomes operative in
relation to another contracting organization only when notice of it
has been received by that organization;

(5) the withdrawal of an objection to a reservation becomes
operative only when notice of it has been received by the
international organization which formulated the reservation.

4. Unless a treaty between States and one or more inter-
national organizations or between international organizations and
one or more States otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in
relation to a contracting State or organization only when notice of
it has been received by that State or organization;

(b) the withdrawal of an objection to a reservation becomes
operative only when notice of it has been received by the State or
international organization which formulated the reservation.

Article 23.  Procedure regarding reservations in treaties
between several international organizations

1. In the case of a treaty between several international
organizations, a reservation, an express acceptance of a reser-
vation and an objection to a reservation must be formulated in
writing and communicated to the contracting organizations and
other international organizations entitled to become parties to the
treaty.

2. If formulated when signing, subject to formal confir-
mation, acceptance or approval, a treaty between several
international organizations, a reservation must be formally
confirmed by the reserving organization when expressing its
consent to be bound by the treaty. In such a case the reservation
shall be considered as having been made on the date of its
confirmation.

3. An express acceptance of, or an objection to, a reservation
made previously to confirmation of the reservation does not itself
require confirmation.

4. The withdrawal of a reservation or of an objection to a
reservation must be formulated in writing.

Article 23 bis. Procedure regarding reservations in treaties
between States and one or more international organizations or
between international organizations and one or more States

1. In the case of a treaty between States and one or more
international organizations or between international organizations
and one or more States, a reservation, an express acceptance of a
reservation and an objection to a reservation must be formulated
in writing and communicated to the contracting States and
organizations and other States and international organizations
entitled to become parties to the treaty.

2, If formujated by a State when signing, subject to
ratification, acceptance or approval, a treaty mentioned in
paragraph 1 or if formulated by an international organization
when signing, subject to formal confirmation, acceptance or
approval, a treaty mentioned in paragraph 1, a reservation must
be formally confirmed by the reserving State or international
organization when expressing its consent to be bound by the
treaty. In such a case the reservation shall be considered as
having been made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation
made previously to a confirmation of the reservation does not
itself require confirmation.

4. The withdrawal of a reservation or of an objection to a
reservation must be formulated in writing.
SECTION 3. ENTRY INTO FORCE AND PROVISIONAL
APPLICATION OF TREATIES

Article 24.  Entry into force of treaties
between international organizations

1. A treaty between international organizations enters into
force in such manner and upon such date as it may provide or as
the negotiating organizations may agree.

2. Failing any such provision or agreement, a treaty between
international organizations enters into force as soon as consent to
be bound by the treaty has been established for all the negotiating
organizations.

3. When the consent of an international organization to be
bound by a treaty between international organizations is
established on a date after the treaty has come into force, the
treaty enters into force for that organization on that date, unless
the treaty otherwise provides.

4. The provisions of a treaty between international
organizations regulating the authentication of its text, the
establishment of the consent of international organizations to be
bound by the treaty, the manner or date of its entry into force,
reservations, the functions of the depositary and other matters
arising necessarily before the entry into force of the treaty apply
from the time of the adoption of its text.

Article 24 bis.  Entry into force of treaties between one or
more States and one or more international organizations

1. A treaty between one or more States and one or more
international organizations enters into force in such manner and
upon such date as it may provide or as the negotiating State or
States and organization or organizations may agree.

2. Failing any such provision or agreement, a treaty between
one or more States and one or more international organizations
enters into force as soon as consent to be bound by the treaty has
been established for all the negotiating States and organizations.

3. When the consent of a State or an international
organization to be bound by a treaty between one or more States
and one or more international organizations is established on a
date after the treaty has come into force, the treaty enters into
force for that State or organization on that date, unless the treaty
otherwise provides.
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4. The provisions of a treaty between one or more States and
one or more international organizations regulating the authen-
tication of its text, the establishment of the consent of the State or
States and the international organization or organizations to be
bound by the treaty, the manner or date of its entry into force,
reservations, the functions of the depositary and other matters
arising necessarily before the entry into force of the treaty apply
from the time of the adoption of its text.

Article 25. Provisional application of treaties
between international organizations

1. A treaty between international organizations or a part of
such a treaty is applied provisionally pending its entry into force
if:

(a) the treaty itself so provides; or

(b) the negotiating organizations have in some other manner
so agreed.

2. Unless the treaty otherwise provides or the negotiating
organizations have otherwise agreed, the provisional application
of a treaty between international organizations or a part of such a
treaty with respect to an international organization shall be
terminated if that organization notifies the other international
organizations between which the treaty is being applied provision-
ally of its intention not to become a party to the treaty.

Article 25 bis. Provisional application of treaties between one or
more States and one or more international organizations

1. A treaty between one or more States and one or more
international organizations or a part of such a treaty is applied
provisionally pending its entry into force if:

(a) the treaty itself so provides; or

(b) the negotiating State or States and organization or
organizations have in some other manner so agreed.

2. Unless a treaty between one or more States and one or
more international organizations otherwise provides or the
negotiating State or States and organization or organizations have
otherwise agreed:

(a) the provisional application of the treaty or a part of the
treaty with respect to a State shall be terminated if that State
notifies the other States, the international organization or
organizations between which the treaty is being applied provision-
ally, of its intention not to become a party to the treaty;

(b) the provisional application of the treaty or a part of the
treaty with respect to an international organization shall be
terminated if that organization notifies the other international
organizations, the State or States between which the treaty is
being applied provisionally of its intention not to become a party
to the treaty.

PART III

OBSERVANCE, APPLICATION AND INTERPRETATION
OF TREATIES

SECTION 1. OBSERVANCE OF TREATIES

Article 26. Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must
be performed by them in good faith.

Article 27. Internal law of a State, rules of an international
organization and observance of treaties

1. A State party to a treaty between one or more States and
one or more international organizations may not invoke the
provisions of its internal law as justification for its failure to
perform the treaty.

2. An international organization party to a treaty may not
invoke the rules of the organization as justification for its failure
to perform the treaty, unless performance of the treaty, according
to the intention of the parties, is subject to the exercise of the
functions and powers of the organization.

3. The preceding paragraphs are without prejudice to [article
46].

SECTION 2. APPLICATION OF TREATIES

Article 28. Non-retroactivity of treaties

Unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in relation
to any act or fact which took place or any situation which
ceased to exist before the date of the entry into force of the treaty
with respect to that party.

Article 29, Territorial scope of treaties between one or more
States and one or more international organizations

Unless a different intention appears from the treaty or is
otherwise established, a treaty between one or more States and
one or more international organizations is binding upon each
State party in respect of its entire territory.

Article 30. Application of successive treaties
relating to the same subject-matter

1. The rights and obligations of States and international
organizations parties to successive treaties relating to the same
subject-matter shall be determined in accordance with the
following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not
to be considered as incompatible with, an earlier or later treaty,
the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to
the later treaty but the earlier treaty is not terminated [or
suspended in operation under article 59], the earlier treaty applies
only to the extent that its provisions are compatible with those of
the later treaty.

4. When the parties to the later treaty do not include all the
parties to the earlier one:

(a) as between two States, two international organizations, or
one State and one international organization which are parties to
both treaties, the same rule applies as in paragraph 3;

(b) as between a State party to both treaties and a State party
to only one of the treaties, as between a State party to both
treaties and an international organization party to only one of the
treaties, as between an international organization party to both
treaties and an international organization party to only one of the
treaties, and as between an international organization party to
both treaties and a State party to only one of the treaties, the
treaty which binds the two parties in question governs their
mutual rights and obligations.

5. Paragraph 4 is without prejudice [to article 41] [or to any
question of the termination or suspension of the operation of a
treaty under article 60 or] to any question of responsibility which
may arise for a State or for an international organization from the
conclusion or application of a treaty the provisions of which are
incompatible with its obligations towards a State or an inter-
national organization not party to that treaty, under another
treaty.

6. The preceding paragraphs are without prejudice to Article
103 of the Charter of the United Nations.
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SECTION 3. INTERPRETATION OF TREATIES

Article 31. General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty
shall comprise, in addition to the text, including its preamble and
annexes:

(a) any agreement relating to the treaty which was made
between all the parties in connection with the conclusion of the
treaty;

(b) any instrument which was made by one or more parties in
connection with the conclusion of the treaty and accepted by
the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the
context:

(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its
interpretation;

(¢) any relevant rules of international law applicable in the
relations between the parties.

4. A special meaning shall be given to a term if it is
established that the parties so intended.

Article 32, Supplementary means of interpretation

Recourse may be had to supplementary means of inter-
pretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or
unreasonable.

Article 33. Interpretation of treaties
authenticated in two or more languages

1. When a treaty has been authenticated in two or more
languages, the text is equally authoritative in each language,
unless the treaty provides or the parties agree that, in case of
divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of
those in which the text was authenticated shall be considered an
authentic text only if the treaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same
meaning in each authentic text.

4. Except where a particular text prevails in accordance with
paragraph 1, when a comparison of the authentic texts discloses a
difference of meaning which the application of articles 31 and 32
does not remove, the meaning which best reconciles the texts,
having regard to the object and purpose of the treaty, shall be
adopted.

SECTION 4. TREATIES AND THIRD STATES OR
THIRD INTERNATIONAL ORGANIZATIONS

Article 34. General rule regarding third States
and third international organizations

1. A treaty between international organizations does not
create either obligations or rights for a third State or a third
organization without the consent of that State or that
organization.

2. A treaty between one or more States and one or more
international organizations does not create either obligations or
rights for a third State or a third organization without the consent
of that State or that organization.

Article 35. Treaties providing for obligations for third States
or third international organizations

1. [Subject to article 36 bis,] an obligation arises for a third
State from a provision of a treaty if the parties to the treaty intend
the provision to be the means of establishing the obligation and
the third State expressly accepts that obligation in writing.

2. An obligation arises for a third international organization
from a provision of a treaty if the parties to the treaty intend the
provision to be the means of establishing the obligation in the
sphere of its activities and the third organization expressly accepts
that obligation.

3. Acceptance by a third international organization of the
obligation referred to in paragraph 2 shall be governed by the
relevant rules of that organization and shall be given in writing.

Article 36.  Treaties providing for rights for third States
or third international organizations

1. [Subject to article 36 bis,] a right arises for a third State
from a provision of a treaty if the parties to the treaty intend the
provision to accord that right either to the third State, or to a
group of States to which it belongs, or to all States, and if the third
State assents thereto. Its assent shall be presumed so long as the
contrary is not indicated, unless the treaty otherwise provides.

2. A right arises for a third international organization from a
provision of a treaty if the parties to the treaty intend the
provision to accord that right either to the third organization, or
to a group of organizations to which it belongs, or to all
organizations, and if the third organization assents thereto.

3. The assent of the third international organization, as
provided for in paragraph 2, shall be governed by the relevant
rules of that organization.

4, A State or an international organization exercising a right
in accordance with paragraph 1 or 2 shall comply with the
conditions for its exercise provided for in the treaty or established
in conformity with the treaty.

[Article 36 bis. Effects of a treaty to which an international
organization is party with respect to third States members of
that organization

Third States which are members of an international
organization shall observe the obligations, and may exercise the
rights, which arise for them from the provisions of a treaty to
which that organization is a party if:

(a) the relevant rules of the organization applicable at the
moment of the conclusion of the treaty provide that the States
members of the organization are bound by the treaties concluded
by it; or

() the States and organizations participating in the
negotiation of the treaty as well as the States members of the
Organization acknowledged that the application of the treaty
necessarily entails such effects.]

Article 37. Revocation or modification of obligations or rights
of third States or third international organizations

1. When an obligation has arisen for a third State in
conformity with paragraph 1 of article 35, the obligation may be
revoked or modified only with the consent of the parties to the
treaty and of the third State, unless it is established that they had
otherwise agreed.



Treaties concluded between States and international organizations or between two or more international organizations 73

2. When an obligation has arisen for a third international
organization in conformity with paragraph 2 of article 35, the
obligation may be revoked or modified only with the consent of
the parties to the treaty and of the third organization, unless it is
established that they had otherwise agreed.

3. When a right has arisen for a third State in conformity with
paragraph 1 of article 36, the right may not be revoked or
modified by the parties if it is established that the right was
intended not to be revocable or subject to modification without
the consent of the third State.

4., When a right has arisen for a third international
organization in conformity with paragraph 2 of article 36, the
right may not be revoked or modified by the parties if it is
established that the right was intended not to be revocable or
subject to modification without the consent of the third
organization.

[5. When an obligation or a right has arisen for third States
which are members of an international organization under the
conditions provided for in subparagraph (a) of article 36 bis, the
obligation or the right may be revoked or modified only with the
consent of the parties to the treaty, unless the relevant rules of the
organization applicable at the moment of the conclusion of the
treaty otherwise provide or unless it is established that the parties
to the treaty had otherwise agreed.]

[6. When an obligation or a right has arisen for third States
which are members of an international organization under the
conditions provided for in subparagraph (b) of article 36 bis, the
obligation or the right may be revoked or modified only with the
consent of the parties to the treaty and of the States members of
the organization, unless it is established that they had otherwise
agreed.]

7. The consent of an international organization party to the
treaty or of a third international organization, as provided for in
the foregoing paragraphs, shall be governed by the relevant rules
of that organization.

Article 38. Rules in a treaty becoming binding on third States or
third international organizations through international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty
from becoming binding upon a third State or a third international
organization as a customary rule of international law, recognized
as such.

PART IV
AMENDMENT AND MODIFICATION OF TREATIES
Article 39. General rule regarding the amendment of treaties

1. A treaty may be amended by the conclusion of an
agreement between the parties. The rules laid down in Part II
apply to such an agreement.

2, The consent of an international organization to an
agreement provided for in paragraph | shall be governed by the
relevant rules of that organization.

Article 40. Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of
multilateral treaties shall be governed by the following
paragraphs.

2. Any proposal to amend a multilateral treaty as between all
the parties must be notified to all the contracting States and
organizations or, as the case may be, to all the contracting
organizations, each one of which shall have the right to take part
in:

(@) the decision as to the action to be taken in regard to such
proposal:

(b) the negotiation and conclusion of any agreement for the
amendment of the treaty.

3. Every State or international organization entitled to
become a party to the treaty shall also be entitled to become a
party to the treaty as amended.

4. The amending agreement does not bind any party to the
treaty which does not become a party to the amending agreement;
article 30, paragraph 4 (), applies in relation to such a party.

5. Any State or international organization which becomes a
party to the treaty after the entry into force of the amending
agreement shall, failing an expression of a different intention by
that State or organization:

(a) be considered as a party to the treaty as amended; and

(b) be considered as a party to the unamended treaty in
relation to any party to the treaty not bound by the amending
agreement.

Article 41. Agreements to modify multilateral treaties
between certain of the parties only

1. Two or more of the parties to a multilateral treaty may
conclude an agreement to modify the treaty as between
themselves alone if:

(a) the possibility of such a modification is provided for by
the treaty; or

(b) the modification in question is not prohibited by the treaty
and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their
obligations;

(ii) does not relate to a provision derogation from which is
incompatible with the effective execution of the object and
purpose of the treaty as a whole.

2. Unless, in a case falling under paragraph 1 (a), the treaty
otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of the
modification to the treaty for which it provides.

PART V

INVALIDITY, TERMINATION AND SUSPENSION
OF THE OPERATION OF TREATIES

SECTION 1. GENERAL PROVISIONS

Article 42. Validity and continuance in force of treaties

1. The validity of a treaty between two or more international
organizations or of the consent of an international organization to
be bound by such a treaty may be impeached only through the
application of the present articles.

2. The validity of a treaty between one or more States and
one or more international organizations or of the consent of a
State or an international organization to be bound by such a
treaty may be impeached only through the application of the
present articles.

3. The termination of a treaty, its denunciation or the
withdrawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present
articles. The same rule applies to suspension of the operation of a
treaty.

Article 43.  Obligations imposed by international law
independently of a treaty

The invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it or the suspension of its operation, as
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a result of the application of the present articles or of the
provisions of the treaty, shall not in any way impair the duty of
any international organization or, as the case may be, of any State
or any international organization, to fulfii any obligation
embodied in the treaty to which that State or that organization
would be subject under international law independently of the
treaty.

Article 44. Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under
article 56, to denounce, withdraw from or suspend the operation of
the treaty, may be exercised only with respect to the whole treaty
unless the treaty otherwise provides or the parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from
or suspending the operation of a treaty recognized in the present
articles may be invoked only with respect to the whole treaty
except as provided in the following paragraphs or in article 60.

3. If the ground relates solely to particular clauses, it may be
invoked only with respect to those clauses where:

(a) the said clauses are separable from the remainder of the
treaty with regard to their application;

(b) it appears from the treaty or is otherwise established that
acceptance of those clauses was not an essential basis of the
consent of the other party or parties to be bound by the treaty as
a whole; and

(¢) continued performance of the remainder of the treaty
would not be unjust.

4. In cases falling under articles 49 and 50, the State or the
international organization entitled to invoke the fraud or
corruption may do so with respect either to the whole treaty or,
subject to paragraph 3, to the particular clauses alone.

5. In cases falling under articles 51, 52 and 53, no separation
of the provisions of the treaty is permitted.

Article 45. Loss of a right to invoke a ground for invalidating,
terminating, withdrawing from or suspending the operation of
a treaty

1. A State may no longer invoke a ground for invalidating,
terminating, withdrawing from or suspending the operation of a
treaty between one or more States and one or more international
organizations under articles 46 to 50 or articles 60 and [62] if,
after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or
remains in force or continues in operation, as the case may be; or

(5) it must by reason of its conduct be considered as having
acquiesced in the validity of the treaty or in its maintenance in
force or in operation, as the case may be.

2. An international organization may no longer invoke a
ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty under articles 46 to 50 or
articles 60 and [62] if, after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or
remains in force or continues in operation, as the case may be; or

(b) it must by reason of its conduct be considered as having
renounced the right to invoke that ground.

3. The agreement and conduct provided for in paragraph 2
shall be governed by the relevant rules of the organization.

SECTION 2. INVALIDITY OF TREATIES
Article 46. Violation of provisions regarding competence
to conclude treaties

1. A State may not invoke the fact that its consent to be
bound by a treaty between one or more States and one or more
international organizations has been expressed in violation of a

provision of its internal law regarding competence to conclude
treaties as invalidating its consent unless that violation was
manifest and concerned a rule of its internal law of fundamental
importance.

2. In the case referred to in paragraph 1, a violation is
manifest if it would be objectively evident to any State conducting
itself in the matter in accordance with normal practice and in
good faith.

3. An international organization may not invoke the fact that
its consent to be bound by a treaty has been expressed in violation
of a provision of the rules of the organization regarding
competence to conclude treaties as invalidating its consent unless
that violation was manifest.

4. In the case referred to in paragraph 3, a violation is
manifest if it is or ought to be within the cognizance of any
contracting State or any other contracting organization.

Article 47.  Specific restrictions on authority to express or
communicate consent to be bound by a treaty

1. If the authority of a representative to express the consent
of a State to be bound by a particular treaty has been made
subject to a specific restriction, his omission to observe that
restriction may not be invoked as invalidating the consent
expressed by him unless the restriction was notified to the other
negotiating States and negotiating organizations prior to his
expressing such consent.

2. If the authority of a representative to communicate the
consent of an international organization to be bound by a
particular treaty has been made subject to a specific restriction,
his omission to observe that restriction may not be invoked as
invalidating the consent communicated by him unless the
restriction was notified to the other negotiating organizations, or
to the negotiating States and other negotiating organizations, or to
the negotiating States, as the case may be, prior to his
communicating such consent.

Article 48. Error

1. A State or an international organization may invoke an
error in a treaty as invalidating its consent to be bound by the
treaty if the error relates to a fact or situation which was assumed
by that State or that organization to exist at the time when the
treaty was concluded and formed an essential basis of the consent
of that State or that organization to be bound by the treaty.

2. Paragraph 1 shall not apply if the State or international
organization in question contributed by its own conduct to the
error or if the circumstances were such as to put that State or
organization on notice of a possible error.

3. An error relating only to the wording of the text of a treaty
does not affect its validity; [article 79] then applies.

Article 49. Fraud

If a State or an international organization has been induced to
conclude a treaty by the fraudulent conduct of another negotiat-
ing State or negotiating organization, the State or the organization
may invoke the fraud as invalidating its consent to be bound by
the treaty.

Article 50. Corruption of a representative of a State
or of an international organization

If the expression by a State or an international organization of
consent to be bound by a treaty has been procured through the
corruption of its representative directly or indirectly by another
negotiating State or negotiating organization, the State or
organization may invoke such corruption as invalidating its
consent to be bound by the treaty.
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Article 51. Coercion of a representative of a State or

of an international organization

The expression by a State or an international organization of
consent to be bound by a treaty which has been procured by the
coercion of the representative of that State or that organization
through acts or threats directed against him shall be without any
legal effect.

Article 52. Coercion of a State or of an international
organization by the threat or use of force

A treaty is void if its conclusion has been procured by the
threat or use of force in violation of the principles of international
law embodied in the Charter of the United Nations.

Article 53. Treaties conflicting with a peremptory norm
of general international law (jus cogens)

A treaty is void if, at the time of its conclusion, it conflicts with
a peremptory norm of general international law. For the purpose
of the present articles, a peremptory norm of general inter-
national law is a norm accepted and recognized by the
international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only
by a subsequent norm of general international law having the
same character.

SECTION 3. TERMINATION AND SUSPENSION OF
THE OPERATION OF TREATIES

Article 54. Termination of or withdrawal from a treaty
under its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may
take place:

(@) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties, after consultation
with the other contracting organizations, or with the other
contracting States and the other contracting organizations, or
with the other contracting States, as the case may be.

Article 55. Reduction of the parties to a multilateral treaty
below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does
not terminate by reason only of the fact that the number of the
parties falls below the number necessary for its entry into force.

Article 56. Denunciation of or withdrawal from a treaty
containing no provision regarding termination, denunciation or
withdrawal

1. A treaty which contains no provision regarding its
termination and which does not provide for denunciation or
withdrawal is not subject to denunciation or withdrawal unless:

(a) it is established that the parties intended to admit the
possibility of denunciation or withdrawal; or

(b) a right of denunciation or withdrawal may be implied by
the nature of the treaty.

2. A party shall give not less than twelve months’ notice of its

intention to denounce or withdraw from a treaty under paragraph
1.

Article 57. Suspension of the operation of a treaty
under its provisions or by consent of the parties

The operation of a treaty in regard to all the parties or to a
particular party may be suspended:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties, after consultation
with the other contracting organizations, or with the other
contracting States and the other contracting organizations, or
with the other contracting States, as the case may be.

Article 58. Suspension of the operation of a multilateral treaty
by agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude
an agreement to suspend the operation of provisions of the treaty,
temporarily and as between themselves alone, if:

(a) the possibility of such a suspension is provided for by the
treaty; or

(b) the suspension in question is not prohibited by the treaty
and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their
obligations;

is not incompatible with the object and purpose of the
treaty.

2. Unless in a case falling under paragraph 1 (a) the treaty
otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of those
provisions of the treaty the operation of which they intend to
suspend.

(if)

Article 59. Termination or suspension of the operation of a
treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties
to it conclude a later treaty relating to the same subject-matter
and:

(a) it appears from the later treaty or is otherwise established
that the parties intended that the matter should be governed by
that treaty; or

(b) the provision of the later treaty are so far incompatible
with those of the earlier one that the two treaties are not capable
of being applied at the same time.

2. The earlier treaty shall be considered as only suspended in
operation if it appears from the later treaty or is otherwise
established that such was the intention of the parties.

Article 60. Termination or suspension of the operation of a
treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties
entitles the other to invoke the breach as a ground for terminating
the treaty or suspending its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the
parties entitles:

(a) the other parties by unanimous agreement to suspend the
operation of the treaty in whole or in part or to terminate it,
either:

(i) in the relations between themselves and the defaulting
State or international organization, or

(ii) as between all the parties;

(b) a party especially affected by the breach to invoke it as a
ground for suspending the operation of the treaty in whole or in
part in the relations between itself and the defaulting State or
international organization;

(¢) any party other than the defaulting State or international
organization to invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with respect to itself if
the treaty is of such a character that a material breach of its
provisions by one party radically changes the position of every
party with respect to the further performance of its obligations
under the treaty.
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3. A material breach of a treaty, for the purposes of this
article, consists in:

(a) a repudiation of the treaty not sanctioned by the present
articles; or

(b) the violation of a provision essential to the accomplish-
ment of the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to any
provision in the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the
protection of the human person contained in treaties of a
humanitarian character, in particular to provisions prohibiting
any form of reprisals against persons protected by such treaties.

Article 61. Supervening impossibility of performance

I. A party may invoke the impossibility of performing a
treaty as a ground for terminating or withdrawing from it if the
impossibility results from the permanent disappearance or
destruction of an object indispensable for the execution of the
treaty. If the impossibility is temporary, it may be invoked only as
a ground for suspending the operation of the treaty.

2. Impossibility of performance may not be invoked by a
party as a ground for terminating, withdrawing from or
suspending the operation of a treaty if the impossibility is the
result of a breach by that party either of an obligation under the
treaty or of any other international obligation owed to any other
party to the treaty.

Article 62. Fundamental change of circumstances

1. A fundamental change of circumstances which has
occurred with regard to those existing at the time of the
conclusion of a treaty, and which was not foreseen by the parties,
may not be invoked as a ground for terminating or withdrawing
from the treaty unless:

(@) the existence of those circumstances constituted an
essential basis of the consent of the parties to be bound by the
treaty; and

(b) the effect of the change is radically to transform the extent
of obligations still to be performed under the treaty.

2. A fundamental change of circumstances may not be
invoked by a party as a ground for terminating or withdrawing a
treaty between two or more States and one or more international
organizations and establishing a boundary.

3. A fundamental change of circumstances may not be
invoked by a party as a ground for terminating or withdrawing
from a treaty if the fundamental change is the result of a breach
by the party invoking it either of an obligation under the treaty or
of any other international oblfigation owed to any other party to
the treaty.

4. If, under the foregoing paragraphs, a party may invoke a
fundamental change of circumstances as a ground for terminating
or withdrawing from a treaty it may also invoke the change as a
ground for suspending the operation of the treaty.

Article 63. Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between
States parties to a treaty between two or more States and one or
more international organizations does not affect the legal relations
established between those States by the treaty except in so far as
the existence of diplomatic or consular relations is indispensable
for the application of the treaty.

Article 64. Emergence of a new peremptory norm
of general international law (jus cogens)

If a new peremptory norm of general international law emerges,
any existing treaty which is in conflict with that norm becomes
void and terminates.

SECTION 4. PROCEDURE

Article 65. Procedure to be followed with respect to invalidity,
termination, withdrawal from or suspension of the operation of
a treaty

1. A party which, under the provisions of the present articles,
invokes either a defect in its consent to be bound by a treaty or a
ground for impeaching the validity of a treaty, terminating it,
withdrawing from it or suspending its operation, must notify the
other parties of its claim. The notification shall indicate the
measure proposed to be taken with respect to the treaty and the
reasons therefor.

2. If, after the expiry of a period which, except in cases of
special urgency, shall not be less than three months after the
receipt of the notification, no party has raised any objection, the
party making the notification may carry out in the manner
provided in article 67 the measure which it has proposed.

3. If, however, objection has been raised by any other party,
the parties shall seek a solution through the means indicated in
Article 33 of the Charter of the United Nations,

4, The notification or objection made by an international
organization shall be governed by the relevant rules of that
organization.

5. Nothing in the foregoing paragraphs shall effect the rights
or obligations of the parties under any provisions in force binding
the parties with regard to the settlement of disputes.

6. Without prejudice to article 45, the fact that a State or an
international organization has not previously made the
notification prescribed in paragraph 1 shall not prevent it from
making such notification in answer to another party claiming
performance of the treaty or alleging its violation.

Article 66. Procedures for judicial settlement,
arbitration and conciliation

1. If, under paragraph 3 of article 65, no solution has been
reached within a period of 12 months following the date on which
the objection was raised by a State with respect to another State,
the following procedures shall be followed:

(a) any one of the following parties to a dispute concerning
the application or the interpretation of articles 53 or 64 may, by a
written application, submit it to the International Court of Justice
for a decision unless the parties by common consent agree to
submit the dispute to arbitration;

(b) any one of the parties to a dispute concerning the
application or the interpretation of any of the other articles in Part
V of the present articles may set in motion the procedure specified
in the Annex to the present articles by submitting a request to that
effect to the Secretary-General of the United Nations.

2, If, under paragraph 3 of article 65, no solution has been
reached within a period of 12 months following the date on which
the objection was raised by an international organization with
respect to another organization, any one of the parties to a dispute
concerning the application or the interpretation of any of the
articles in Part V of the present articles may, in the absence of any
other agreed procedure, set in motion the procedure specified in
the Annex to the present articles by submitting a request to that
effect to the Secretary-General of the United Nations.
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3. 1If, under paragraph 3 of article 65, no solution has been
reached within a period of 12 months following the date on which
the objection was raised by a State with respect to an
international organization or by an organization with respect to a
State, any one of the parties to a dispute concerning the
application or the interpretation of any of the articles in Part V of
the present articles may, in the absence of any other agreed
procedure, set in motion the procedure specified in the Annex to
the present articles by submitting a request to that effect to the
Secretary-General of the United Nations.

Article 67. Instruments for declaring invalid, terminating,
withdrawing from or suspending the operation of a treaty

1. The notification provided for under article 65, paragraph 1,
must be made in writing.

2. Any act declaring invalid, terminating, withdrawing from
or suspending the operation of a treaty pursuant to the provisions
of the treaty or of paragraphs 2 or 3 of article 65 shall be carried
out through an instrument communicated to the other parties. If
the instrument emanating from a State is not signed by the Head
of State, Head of Government or Minister for Foreign Affairs, the
representative of the State communicating it may be called upon
to produce full powers. If the instrument emanates from an
international organization, the representative of the organization
communicating it shall produce appropriate powers.

Article 68. Revocation of notifications and instrumenis
provided for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67
may be revoked at any time before it takes effect.

SECTION 5. CONSEQUENCES OF THE INVALIDITY, TERMINATION
OR SUSPENSION OF THE OPERATION OF A TREATY

Article 69. Consequences of the invalidity of a treaty

I. A treaty the invalidity of which is established under the
present articles is void. The provisions of a void treaty have no
legal force.

2. If acts have nevertheless been performed in reliance on
such a treaty:

(a) each party may require any other party to establish as far
as possible in their mutual relations the position that would have
existed if the acts had not been performed;

(b) acts performed in good faith before the invalidity was
invoked are not rendered unlawful by reason only of the invalidity
of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2
does not apply with respect to the party to which the fraud, the
act of corruption or the coercion is imputable,

4. In the case of the invalidity of the consent of a particular
State or a particular international organization to be bound by a
multilateral treaty, the foregoing rules apply in the relations
between that State or that organization and the parties to the
treaty.

Article 70. Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties
otherwise agree, the termination of a treaty under its provisions or
in accordance with the present articles:

(a) releases the parties from any obligation further to perform
the treaty;

(b) does not affect any right, obligation or legal situation of
the parties created through the execution of the treaty prior to its
termination.

2. If a State or an international organization denounces or
withdraws from a multilateral treaty, paragraph 1 applies in the
relations between that State or that organization and each of the
other parties to the treaty from the date when such denunciation
or withdrawal takes effect.

Article 71. Consequences of the invalidity of a treaty which
conflicts with a peremptory norm of general international law

1. 1In the case of a treaty which is void under article 53 the
parties shall:

(a) eliminate as far as possible the consequences of any act
performed in reliance on any provision which conflicts with the
peremptory norm of general international law; and

(b) bring their mutual relations into conformity with the
peremptory norm of general international law.

2. In the case of a treaty which becomes void and terminates
under article 64, the termination of the treaty:

(a) releases the parties from any obligation further to perform
the treaty;

(b) does not affect any right, obligation or legal situation of
the parties created through the execution of the treaty prior to its
termination; provided that those rights, obligations or situations
may thereafter be maintained only to the extent that their
maintenance is not in itself in conflict with the new peremptory
norm of general international law.

Article 72, Consequences of the suspension of
the operation of a treaty

1. Unless the treaty otherwise provides or the parties
otherwise agree, the suspension of the operation of a treaty under
its provisions or in accordance with the present articles:

(a) releases the parties between which the operation of the
treaty is suspended from the obligation to perform the treaty in
their mutual relations during the period of suspension;

(b) does not otherwise affect the legal relations between the
parties established by the treaty.

2. During the period of the suspension the parties shall refrain
from acts tending to obstruct the resumption of the operation of
the treaty.

PART VI
MISCELLANEOUS PROVISIONS

Article 73. Cases of succession of States, responsibility of a
State or of an international organization, outbreak of
hostilities, termination of the existence of an organization and
termination of participation by a State in the membership of an
organization

{. The provisions of the present articles shall not prejudge
any question that may arise in regard to a treaty between one or
more States and one or more international organizations from a
succession of States or from the international responsibility of a
State or from the outbreak of hostilities between States parties to
that treaty.

2. The provisions of the present articles shall not prejudge
any question that may arise in regard to a treaty from the
international responsibility of an international organization, from
the termination of the existence of the organization or from the
termination of participation by a State in the membership of the
organization.

Article 74. Diplomatic and consular relations and the
conclusion of treaties

The severance or absence of diplomatic or consular relations
between two or more States does not prevent the conclusion of
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treaties between two or more of those States and one or more
international organizations. The conclusion of such a treaty does
not in itself affect the situation in regard to diplomatic or consular
relations.

Article 75. Case of an aggressor State

The provisions of the present articles are without prejudice to
any obligation in relation to a treaty between one or more States
and one or more international organizations which may arise for
an aggressor State in consequence of measures taken in con-
formity with the Charter of the United Nations with reference to
that State’s aggression.

PART VII

DEPOSITARIES, NOTIFICATIONS, CORRECTIONS
AND REGISTRATION

Article 76.  Depositaries of treaties

1. The designation of the depositary of a treaty may be made
by the negotiating States and the negotiating organizations or, as
the case may be, the negotiating organizations, either in the treaty
itself or in some other manner. The depositary may be one or
more States, an international organization or the chief admin-
istrative officer of the organization.

2. The functions of the depositary of a treaty are inter-
national in character and the depositary is under an obligation to
act impartially in their performance. In particular, the fact that a
treaty has not entered into force between certain of the parties or
that a difference has appeared between a State or an international
organization and a depositary with regard to the performance of
the latter’s functions shall not affect that obligation.

Article 77. Functions of depositaries

1. The functions of a depositary, unless otherwise provided in
the treaty or agreed by the contracting States and contracting
organizations or, as the case may be, by the contracting
organizations, comprise in particular:

(a) keeping custody of the original text of the treaty, of any
full powers and powers delivered to the depositary;

(b) preparing certified copies of the original text and
preparing any further text of the treaty in such additional
languages as may be required by the treaty and transmitting them
to the parties and to the States and international organizations or,
as the case may be, to the organizations entitled to become parties
to the treaty;

(c) receiving any signatures to the treaty and receiving and
keeping custody of any instruments, notifications and communi-
cations relating to it;

(d) examining whether the signature or any instrument,
notification or communication relating to the treaty is in due and
proper form and, if need be, bringing the matter to the attention of
the State or organization in question;

(e) informing the parties and the States and organizations or,
as the case may be, the organizations entitled to become parties to
the treaty of acts, notifications and communications relating to
the treaty;

(f) informing the States and organizations or, as the case
may be, the organizations entitled to become parties to the treaty
when the number of signatures or of instruments of ratification,
formal confirmation, acceptance, approval or accession required
for the entry into force of the treaty has been received or
deposited;

(g) registering the treaty with the Secretariat of the United
Nations;

(h) performing the functions specified in other provisions of
the present articles.

2. In the event of any difference appearing between a State or
an international organization and the depositary as to the
performance of the latter’s function, the depositary shall bring the
question to the attention of:

(a) the signatory States and the organizations and the
contracting States and contracting organizations or, as the case
may be, the signatory organizations and the contracting
organizations; or

() where appropriate, of the competent organ of the
organization concerned.

Article 78. Notifications and communications

Except as the treaty or the present articles otherwise provide,
any notification or communication to be made by any State or
any international organization under the present articles shali:

(a) if there is no depositary, be transmitted direct to the
States and organizations or, as the case may be, to the
organizations for which it is intended, or if there is a depositary, to
the latter;

(b) be considered as having been made by the State or
organization in question only upon its receipt by the State or
organization to which it was transmitted or, as the case may be,
upon its receipt by the depositary;

(c) if transmitted to a depositary, be considered as received by
the State or organization for which it was intended only when the
latter State or organization has been informed by the depositary
in accordance with article 77, paragraph 1 (e).

Article 79. Correction of errors in texts
or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the
signatory States and international organizations and the contract-
ing States and contracting organizations or, as the case may be,
the signatory organizations and contracting organizations are
agreed that it contains an error, the error shall, unless the said
States and organizations or, as the case may be, the said
organizations decide upon some other means of correction, be
corrected:

(a) by having the appropriate correction made in the text and
causing the correction to be initialled by duly authorized
representatives;

(5) by executing or exchanging an instrument or instruments
setting out the correction which it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the
same procedure as in the case of the original text.

2. Where the treaty is one for which there is a depositary, the
latter shall notify the signatory States and international
organizations and the contracting States and contracting
organizations or, as the case may be, the signatory organizations
and contracting organizations of the error and of the proposal to
correct it and shall specify an appropriate time-limit within which
objection to the proposed correction may be raised. If, on the
expiry of the time-limit:

(a) no objection has been raised, the depositary shall make
and initial the correction in the text and shall execute a
proces-verbal of the rectification of the text and communicate a
copy of it to the parties and to the States and organizations or, as
the case may be, to the organizations entitled to become parties to
the treaty;

() an objection has been raised, the depositary shall
communicate the objection to the signatory States and
organizations and to the contracting States and contracting
organizations or, as the case may be, to the signatory organiza-
tions and contracting organizations.
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3. The rules in paragraphs 1 and 2 apply also where the text
has been authenticated in two or more languages and it appears
that there is a lack of concordance which the signatory States and
international organizations and the contracting States and
contracting organizations or, as the case may be, the signatory
organizations and contracting organizations agree should be
corrected.

4. The corrected text replaces the defective text ab initio,
unless the signatory States and international organizations and
the contracting States and contracting organizations or, as the
case may be, the signatory organizations and contracting
organizations otherwise decide.

5. The correction of the text of a treaty that has been
registered shall be notified to the Secretariat of the United
Nations.

6. Where an error is discovered in a certified copy of a treaty,
the depositary shall execute a proces-verbal specifying the
rectification and communicate a copy of it to the signatory States
and international organizations and to the contracting States and
contracting organizations or, as the case may be, to the signatory
organizations and contracting organizations.

Article 80. Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted to
the Secretariat of the United Nations for registration or filing and
recording, as the case may be, and for publication.

2. The designation of a depositary shall constitute
authorization for it to perform the acts specified in the preceding
paragraph.

ANNEX

Procedures established in application of Article 66

1. ESTABLISHMENT OF THE CONCILIATION COMMISSION

1. A list of conciliators consisting of qualified jurists shall be drawn up and
maintained by the Secretary-General of the United Nations. To this end, every
State which is a Member of the United Nations or a party to the present articles
fand any international organization to which the present articles have become
applicable] shall be invited to nominate two conciliators, and the names of the
persons so ted shall ute the list. The term of a conciliator, including
that of any conciliator nominated to fill a casual vacancy, shall be five years and
may be renewed. A conciliator whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following paragraph. A
copy of the list shall be tr itted to the President of the International Court of
Justice.

2, When a request has been made to the Secretary-General under article 66,
the Secretary-General shall bring the dispute before a conciliation commission
constituted as follows:

(@) In the case referred to in article 66, paragraph 1, the State or States
constituting one of the parties to the dispute shall appoint:

(i) one conciliator of the nationality of that State or one of those States,
who may or may not be chosen from the list referred to in paragraph 1;
and

(i) one conciliator not of the nationality of that State or of any of those
States, who shall be chosen from the list.

The State or States constituting the othcr party to the dispute shall appoint two
conciliators in the same way.

(d) In the case referred to in article 66, paragraph 2, the international
organization or organizations constituting one of the parties to the dispute shall
appoint;

(i) one conciliator who may or may not be chosen from the list referred to
in paragraph 1; and

h aded

(ii) one conciliator from g those i in the list who has
not been nominated by that organization or any of those organizations.

The organization or organizati constituting the other party to the dispute
shall appoint two conciliators in the same way.

(c) In the case referred to in article 66, paragraph 3,

(i) the State or States constituting one of the parties to the dispute shall
appoint two conciliators as provided for in subparagraph (a). The
international organization or organizations constituting the other party
to the dispute shall appoint two conciliators as provided for in
subparagraph (5).

(i)) the State or States and the org or organi constituting
one of the parties to the dispute shall appoint one conciliator who may
or may not be chosen from the list referred to in paragraph 1 and one
conciliator ch from g those included in the list who shall
neither be of the nationality of that State or of any of those States nor
nominated by that organization or any of those organizations.

(iii) when the provisions of subparagraph (¢) (ii) apply, the other party to
the dispute shall appoint conciliators as follows:

(1) the State or States constituting the other party to the dispute shall
appoint two conciliators as provided for in subparagraph (a);

(2) the organization or organizations constituting the other party
to the dispute shall appoint two conciliators as provided for in
subparagraph (3);

(3) the State or States and the organization or organizations
constituting the other party to the dispute shall appoint two
conciliators as provided for in subparagraph (c) (ii).

The four conciliators chosen by the parties shall be appointed within sixty days
following the date on which the Secretary-General received the request.

The four conciliators shall, within sixty days following the date of the last of
their own appointments, appoint a fifth conciliator chosen from the list, who shall
be chairman.

If the appointment of the chairman or of any of the other conciliators has not
been made within the period prescribed above for such appointment, it shall be
made by the Secretary-General within sixty days following the expiry of that
period. The appointment of the chairman may be made by the Secretary-General
either from the list or from the membership of the International Law Commission,
Any of the periods within which appointments must be made may be extended by
agreement between the parties to the dispute. If the United Nations is a party or is
included in one of the parties to the dispute, the Secretary-General shall transmit
the above-mentioned req to the President of the Inter 1 Court of Justi
who shall perform the functions conferred upon the Secretary-General under this
subparagraph.

Any vacancy shall be filled in the manner prescribed for the initial appointment.

2 bis. The appointment of conciliators by an international organization
provided for in paragraphs 1 and 2 shall be governed by the relevant rules of that
organization.

[I. FUNCTIONING OF THE CONCILIATION COMMISSION

3. The Conciliation C shall decide its own procedure. The
C ission, with the of the parties to the dispute, may invite any party to
the treaty to submit to it its views orally or in writing. Decisions and recom-
mendations of the Commission shall be made by a majority vote of the five
members.

4. The Commission may draw the attention of the parties to the dispute to any
measures which might facilitate an amicable settlement.

5. The Commission shall hear the parties, examine the claims and objections,
and make proposals to the parties with a view to reaching an amicabl 1
of the dispute.

6. The Commission shall report within twelve months of its constitution. Its
report shall be deposited with the Secretary-General and transmitted to the parties
to the dispute. The report of the Commission, including any 1 stated
therein regarding the facts or questions of law, shall not be binding upon the
parties and it shall have no other character than that of recommendations

bmitted for the ation of the parties in order to facilitate an amicable

settl t of the disp

7. The Secretary-General shall provide the Commission with such assistance
and facilities as it may require. The expenses of the Commission shall be borne by
the United Nations.
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2. TEXT OF ARTICLES 61 TO 80 AND THE ANNEX,
WITH COMMENTARIES THERETO, ADOPTED BY THE
COMMISSION AT ITS THIRTY-SECOND SESSION

PART V

INVALIDITY, TERMINATION
AND SUSPENSION OF THE OPERATION
OF TREATIES

SECTION 3. TERMINATION AND SUSPENSION OF
THE OPERATION OF TREATIES (continued)

Article 61. Supervening impossibility of

performance’®

1. A party may invoke the impossibility of
performing a treaty as a ground for terminating or
withdrawing from it if the impossibility results from the
permanent disappearance or destruction of an object
indispensable for the execution of the treaty. If the
impossibility is temporary, it may be invoked only as a
ground for suspending the operation of the treaty.

2. Impossibility of performance may not be
invoked by a party as a ground for terminating,
withdrawing from or suspending the operation of a
treaty if the impossibility is the result of a breach by
that party either of an obligation under the treaty or of
any other international obligation owed to any other
party to the treaty.

Commentary

(1) The text of draft article 61 does not differ from
that of article 61 of the Vienna Convention, which was
adopted at the Vienna Conference without having
given rise to particular difficulties. The principle set
forth in article 61 of the Vienna Convention is so
general and so well established that it can be extended
without hesitation to the treaties which are the subject
of the present draft articles. The title of the article is
perhaps a little ambiguous because of its possible
implication that the text of the article embraces all

133 Corresponding provision of the Vienna Convention:

“Article61. Supervening impossibility of performance

“l. A party may invoke the impossibility of performing a
treaty as a ground for terminating or withdrawing from it if the
impossibility results from the permanent disappearance or
destruction of an object indispensable for the execution of the
treaty. If the impossibility is temporary, it may be invoked only
as a ground for suspending the operation of the treaty.

“2.  Impossibility of performance may not be invoked by a
party as a ground for terminating, withdrawing from or
suspending the operation of a treaty if the impossibility is the
result of a breach by that party either of an obligation under the
treaty or of any other international obligation owed to any
other party to the treaty.”

cases in which a treaty cannot be performed. But the
substance of the article shows that it refers exclusively
to the case of permanent or temporary impossibility of
performance which results from the permanent dis-
appearance or destruction of an object indispensable
for the execution of the treaty. It is therefore evident
that this provision of the Vienna Convention does not
seek to deal with the general case of force majeure,
which is a matter of international responsibility and, in
regard to international responsibility among States,
was the subject of draft article 31, adopted by the
Commission at its thirty-first session.?*¢ Furthermore,
article 73 of the Vienna Convention, like the draft
article 73 which is to be considered later, reserves all
questions relating to international responsibility.

(2) Although it is not for the Commission to give a
general interpretation of the provisions of the Vienna
Convention, it feels it necessary to point out that the
only situations contemplated in article 61 are those in
which an object is affected, and not those in which the
subject is in question. Article 73, to which the draft
article 73 mentioned above corresponds, also reserves all
questions that concern succession of States and certain
situations concerning international organizations.

(3) As regards the nature of the object implicated,
article 61 of the convention operates in the first place
like draft article 61, where a physical object disappears;
an example given was the disappearance of an island
whose status is the subject of a treaty between two
States. Article 61, however, like draft article 61, also
envisages the disappearance of a legal situation govern-
ing the application of a treaty; for instance, a treaty
between two States concerning aid to be given to a
trust territory will cease to exist if the aid procedures
show that the aid was linked to a trusteeship regime
applicable to that territory and that the regime has
ended. The same will apply if the treaty in question is
concluded between two international organizations and
the administering State.

(4) Whether treaties between States, treaties between
international organizations, or treaties between one or
more States and one or more international organiz-
ations are concerned, the application of article 61
may cause some problems. There are cases in which it
may be asked whether the article involved is article 61
or in fact article 62; particular cases mentioned were
those in which financial resources are an object
indispensable for the execution of a treaty and cease to
exist or cannot be realized. Problems of this kind may
in practice occur more often for international
organizations than for States, because the former are
less independent than the latter. It must be borne in
mind in this connection that under draft article 27,2’

36 Gee Yearbook ... 1979, vol. II {(Part Two), p.
document A/34/10, chap. III, sect. B.2.

7 Yearbook ... 1977, vol. 1I (Part Two), p. 118, document
A/32/10, chap. IV, sect. B.2.

122,
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although an organization may not withdraw from a
validly concluded treaty by a unilateral measure not
provided for in the treaty itself or in the present draft
articles, it may, where a treaty has been concluded for
the sole purpose of implementing a decision taken by
the organization, terminate all or part of the treaty if it
amends the decision. In applying the article, account
must be taken as regards international organizations
not only of the other rules set forth in the present draft
but also of the reservations established in article 73;
these concern a number of important matters which
the Commission felt it was not at present in a position
to examine.

Article 62. Fundamental change of circumstances**®

1. A fundamental change of circumstances which
has occurred with regard to those existing at the time
of the conclusion of a treaty, and which was not
foreseen by the parties, may not be invoked as a
ground for terminating or withdrawing from the treaty
unless:

(a) the existence of those circumstances con-
stituted an essential basis of the consent of the parties
to be bound by the treaty; and

(b) the effect of the change is radically to trans-
form the extent of obligations still to be performed
under the treaty.

2. A fundamental change of circumstances may
not be invoked by a party as a ground for terminating
or withdrawing from a treaty two or more States and
one or more international organizations and establish-
ing a boundary.

3. A fundamental change of circumstances may
not be invoked by a party as a ground for terminating
or withdrawing from a treaty if the fundamental

138 Corresponding provision of the Vienna Convention:

“Article 62. Fundamental change of circumstances

“l. A fundamental change of circumstances which has
occurred with regard to those existing at the time of the
conclusion of a treaty, and which was not foreseen by the
parties, may not be invoked as a ground for terminating or
withdrawing from the treaty unless:

“(a) the existence of those circumstances constituted an
essential basis of the consent of the parties to be bound by
the treaty; and

“(b) the effect of the change is radically to transform the
extent of obligations still to be performed under the treaty.
“2. A fundamental change of circumstances may not be

invoked as a ground for terminating or withdrawing from a
treaty:

“(a) if the treaty establishes a boundary; or

“(b) if the fundamental change is the result of a breach
by the party invoking it either of an obligation under the
treaty or of any other international obligation owed to any
other party to the treaty.

3. If, under the foregoing paragraphs, a party may invoke
a fundamental change of circumstances as a ground for
terminating or withdrawing from a treaty it may also invoke the
change as a ground for suspending the operation of the treaty.”

change is the result of a breach by the party invoking it
either of an obligation under the treaty or of any other
international obligation owed to any other party to the
treaty.

4, If, under the foregoing paragraphs, a party may
invoke a fundamental change of circumstances as a
ground for terminating or withdrawing from a treaty it
may also invoke the change as a ground for suspend-
ing the operation of the treaty.

Commentary

(1) Article 62 of the Vienna Convention is one of its
fundamental articles, because of the delicate balance it
achieves between respect for the binding force of
treaties and the need to discard treaties which have
become inapplicable as a result of a radical change in
the circumstances which existed when they were
concluded and which determined the States’ consent.
Article 62 therefore engaged the attention of the
Commission and the Vienna Conference for a long
while; it was adopted almost unanimously by the
Commission itself and by a large majority at the
Conference.?? The Commission had no hesitation in
deciding that provisions analogous to those of article
62 of the Vienna Convention should appear in the draft
articles relating to treaties to which international
organizations are parties. It nevertheless gave its
attention to two questions, both of which concern the
exceptions in paragraph 2 of the article of the Vienna
Convention.

(2) To begin with the exception in paragraph 2 (b) of
article 62 of the Vienna Convention, the question is
whether the exception arises in such simple terms for
an organization as it does for a State. The change of
circumstances which a State invoking it faces through
a breach of an international obligation is always, in
regard to that State, the result of an act imputable to
itself alone, and a State certainly cannot claim legal
rights under an act which is imputable to it. The
question might arise in somewhat different terms for an
organization, bearing in mind the hypotheses mentioned
above in connection with article 61. For a number
of fundamental changes can result from acts which
take place inside and not outside the organization;
these acts are not necessarily imputable to the
organization as such (although in some cases they are),
but to the States members of the organization. The
following examples can be given. An organization has
assumed substantial financial commitments; if the
organs possessing budgetary authority refuse to adopt
a resolution voting the necessary appropriations to
meet those commitments, there is quite simply a

9 Yearbook ... 1966, vol. 1 (Part One), p. 130, 842nd
meeting, para. 53; Official Records of the United Nations
Conference on the Law of Treaties, Second Session, Summary
records of the plenary meetings and of the meetings of the
Committee of the Whole (United Nations publication, Sales No.
E.70.V.6), p. 121, 22nd plenary meeting, para. 47.
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breach of the treaty and the refusal cannot constitute a
change of circumstances. But if several member States
which are major contributors to the organization leave
it and the organization subsequently finds its resources
reduced when its commitments fall due, the question
arises whether there is a change of circumstances
producing the effects provided for in article 62. Other
situations of this kind could be mentioned. Article 62,
like article 61, therefore requires that account to be
taken of the stipulations or reservations made in other
articles of the draft, including article 27 and especially
article 73. The extent to which the organization’s
responsibility can be dissociated totally from that of its
member States is a difficult subject and basically a
matter of the responsibility of international organiz-
ations; article 62 reserves not only that question, but
also certain issues involved in changes which, in the
life of organizations, alter the relationship between
the organization and its member States (termination
of organizations, changes in membership of the
organization).

(3) The first exception, that in article 62, paragraph 2
(a), on treaties establishing boundaries, nevertheless
took up more of the Commission’s time than the
second. It involves two basic questions: the first must
be considered initially in the light of the Vienna
Convention and relates to the notion of a treaty which
“establishes a boundary™; the second concerns the
capacity of international organizations to be parties to
a treaty establishing a boundary. Since the answer to
the first question will have some bearing on the answer
to the second, the two issues must be looked at in turn.

(4) The Vienna Convention has now entered into
force and the practice of the States bound by it will
govern the meaning of the expression “treaties estab-
lishing a boundary”. Subject to that proviso, a number
of important observations can be made. First of all, the
expression certainly means more than treaties of mere
delimitation of terrestrial territory and includes treaties
of cession, or in more general terms, treaties establish-
ing or modifying the territory of States; this broad
meaning emerges from the preparatory work, since the
Commission altered its original wording to reflect the
broader meaning in response to comments from
Governments. 240

(5) The main problem, however, is to determine the
meaning of the word “boundary”. The scope of the
question must be defined first of all. The term
“boundary” customarily denotes the limit of the
terrestrial territory of a State, but it could conceivably
be taken more broadly to designate the various lines
which fix the spatial limits of the exercise of different
powers. Customs lines, the limits of the territorial sea,
continental shelf and exclusive economic zone and also

M0Qee Yearbook ... 1966, vol. 11, p. 259, document A/
6309/Rev.1, part II, chap. II, draft articles on the law of treaties
and commentaries thereto, para. (11) of the commentary to art.
59.

certain armistice lines could be considered as bound-
aries in this sense. But it is important to be quite clear
about the effects attaching to the classification of a
particular line as a “boundary”; some of these lines
may be “boundaries” for one purpose (opposability to
other States, for example) and not for others (totality
of jurisdiction). In regard to article 62, the effect of the
quality of “boundary” is a stabilizing one. To say that
a line is a “boundary” within the meaning of article 62
means that it escapes the disabling effects of that
article.

(6) This observation is especially important in regard
to the numerous lines of delimitation employed in the
work of the Third United Nations Conference on the
Law of the Sea, as reflected, at the date of the present
report, in the “Informal Composite Negotiating
Text”.2*! It could be shown that the outer limit of the
territorial sea is a true limit of the territory of the State,
which is not the case with other lines.?*> The question
arises, however, whether States will generally take the
view that maritime delimitations already effected by
treaty will remain perfectly stable, regardless of
changes which may take place in the fundamental
circumstances on the basis of which States have
made treaty delimitations. The Commission is not
equipped to answer such a difficult question, and at
least some aspects of it will have to be taken up by the
Third Conference on the Law of the Sea. The
Commission confines itself to noting that, with
developments taking place in the law of the Sea, at
least the possibility of certain entirely new aspects of
the régime of “boundaries™ in the broad sense cannot
be ruled out.

(7) The second question concerns the capacity of
organizations to be parties to treaties establishing
boundaries. An important preliminary remark is that
international organizations do not have “territory” in
the proper sense; it is simply analogical and incorrect
to say that the Universal Postal Union set up a “postal
territory” or that a particular customs union had a
“customs territory”. Since an international organiz-
ation has no territory, it has no “boundaries” in the
traditional meaning of the word and cannot therefore
“establish a boundary” for itself.

(8) But can an international organization be said to
“establish a boundary” for a State by concluding a
treaty? The question must be understood correctly.
An international organization, by a treaty between
States, can quite definitely be given power to settle the
future of a territory or decide on a boundary line by a

241 A/CONF.62/WP.10/Rev.2 (and Corr. 2-5).

242 Mention might be made in this connection of the distinction
drawn by the parties in regard to the competence of the arbitral
tribunal constituted by the United Kingdom and France to make
delimitations in the English Channel and the Mer d’Iroise, in
respect of the delimitation of the continental shelf and the
delimitation of the territorial sea. (Decision of 30 June 1977,
Delimitation of the continental shelf case: International Law
Reports (Cambridge), vol. 54 (1979), p. 33.)
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unilateral decision; one example of this is the decision
on the future of the Italian colonies taken by the
United Nations General Assembly under the 1947
Treaty of Peace. But the point at issue at present is not
whether the organization can dispose of a territory
where it is especially accorded that authority, but
whether by negotiation and treaty it can dispose of a
territory which ex hypothesi is not its own. Although
this situation is conceivable theoretically, not a single
example of it can yet be given.

(9) Indications that such a situation might occur
were nevertheless mentioned. It could do so if an
international organization administered a territory
internationally, under international trusteeship, for
example, or in some other way. Although the practice
examined on behalf of the Commission®® is not at
present conclusive, the possibility remains that the
United Nations might have to assume responsibility for
the international administration of a territory in such
broad terms that it was empowered to conclude treaties
establishing a boundary on behalf of that territory.

(10) It can also be argued that the new international
law of the sea demonstrates that an international
organization (the International Sea-Bed Authority)
should have capacity to conclude agreements estab-
lishing lines some of which might be treated as
“boundaries”, including boundaries that are within the
meaning of article 62 and are subject to its stabilizing
effects.

(11) The Commission recognized the interest which
might attach to hypothesis of this kind, but felt that its
task for the time being was simply to adapt article 62
of the Vienna Convention to provide for the treaties
which are the subject of the present articles; the article
has been worded from the traditional standpoint that
only States possess territory and that only delimi-
tations of territories of States constitute boundaries.
The only treaties (in the meaning of the present
articles) to which the rule in article 62, paragraph 2 (a),
of the Vienna Convention will therefore have to apply
are those establishing a boundary between at least two
States to which one or more international
organizations are parties. The organizations may be
parties to such a treaty because the treaty contains
provisions concerning functions which they have to
perform; one instance of this is where an organization
is required to guarantee a boundary or perform certain
functions in boundary areas.

(12) Draft article 62 therefore involves one import-
ant departure from article 62 of the Convention: the
provision in paragraph 2 (a) of the draft article is
worded in such a way as to apply solely to treaties
concluded between two or more States and one or
more international organizations. Also, paragraph 2

243 Gee “Possibilities of participation by the United Nations in
international agreements on behalf of a territory: Study prepared
by the Secretariat”, Yearbook ... 1974, vol. II (Part Two), p. 8,
document A/CN.4/281.

has been split into two separate paragraphs and the
final paragraph renumbered accordingly. Article 62,
paragraph 2 (b), of the Vienna Convention becomes
paragraph 3 of draft article 62. It was felt necessary, in
the interests of the clarity of paragraphs 2 and 3, to
specify that the fundamental change of circumstances
may not be invoked by a party, so as to cover both
States and international organizations. Paragraph 4 of
the draft article is identical with paragraph 3 of article
62 of the Vienna Convention.

Article 63. Severance of diplomatic or consular
relations***

The severance of diplomatic or consular relations
between States parties to a treaty between two or more
States and one or more international organizations
does not affect the legal relations established between
those States by the treaty except in so far as the
existence of diplomatic or consular relations is indis-
pensable for the application of the treaty.

Commentary

(1) The severance of diplomatic or consular relations
does not as such affect either existing treaties between
States concerned or the ability of those States to
conclude treaties. Evident as they are, the rules to this
effect have not always been fully appreciated or gone
unchallenged in the past, and the Vienna Convention
therefore embodied them in two articles, article 63 and
article 74; the latter will be considered later. The only
exception to the first rule, and one as evident as the
rule itself, is that of treaties whose application calls for
the existence of such relations. For instance, the effects
of a treaty on immunities granted to consuls are
suspended for as long as the relations are interrupted.
As diplomatic and consular relations exist between
States alone, the general rule in article 63 of the Vienna
Convention is solely applicable, as far as the treaties
dealt with in the present articles are concerned, to
treaties concluded between two or more States and one
or more international organizations. Draft article 63
has therefore been limited to this specific case.

(2) The Commission observed that, in today’s world,
relations between international organizations and
States have, like international organizations them-
selves, developed a great deal, particularly, but not
exclusively, between organizations and their member
States. Permanent missions to the most important
international organizations have been established—

244 Corresponding provision of the Vienna Convention:
“Article 63. Severance of diplomatic or consular relations
“The severance of diplomatic or consular relations between
parties to a treaty does not affect the legal relations established
between them by the treaty except in so far as the existence of
diplomatic or consular relations is indispensable for the
application of the treaty.”
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delegations whose status is in many aspects akin to
that of agents of diplomatic relations, as shown by the
Vienna Convention of 14 March 1975 on the
Representation of States in Their Relations with
International  Organizations of a  Universal
Character?* which was prepared by the Commission
in the form of draft articles. It is beyond question that
the severance of these relations between a State and an
international organization does not affect the ob-
ligations incumbent on the State and on the
organization. To take the simplest example, if the
permanent delegation of a State to an international
organization is recalled or if the representatives of a
State do not participate in the organs of the
organization as they should under its charter, the
substance of the obligations established by that charter
remains unaffected.

(3) The Commission discussed that situation, but
considered that it concerned primarily the legal regime
of the treaties governed by the rules of the Vienna
Convention, for treaties which establish international
organizations are treaties between States. In certain
specific cases, however, treaties concluded between an
organization and a non-member State or even one of
its member States may establish obligations between
the parties whose performance calls for the creation of
such specific organic relations as the local appoint-
ment of representatives, delegations and expert com-
missions, possibly of a permanent kind. If these
organic relations were severed, a principle analogous
to that laid down in article 63 for diplomatic and
consular relations would have to be applied.

Article 64. Emergence of a new peremptory norm of
general international law (jus cogens)**¢

If a new peremptory norm of general international
law emerges, any existing treaty which is in conflict
with that norm becomes void and terminates.

Commentary

(1) The notion of peremptory rules of general
international law, embodied in article 53 of the Vienna
Convention, had been recognized in public inter-
national law before the Convention existed, but that
instrument gave it both a precision and a substance
which made the notion one of its essential provisions.
The Commission therefore had no hesitation in
adopting draft article 53, which extends article 53 of

245 Official Records of the United Nations Conference on the
Representation of States in their Relations with International
Organizations, vol. 11, Documents of the Conference (United
Nations publication, Sales No. E.75.V.12), p. 207.

28 Corresponding provision of the Vienna Convention:

“Article 64. Emergence of a new peremptory norm of general

international law (jus cogens)
“If a new peremptory norm of general international law
emerges, any existing treaty which is in conflict with that norm
becomes void and terminates.”

the Vienna Convention to treaties to which one or
more international organizations are parties.

(2) On that occasion the Commission stated that
what made a rule of jus cogens peremptory was that it
was “accepted and recognized by the international
community of States as a whole” as having that effect,
and that the expression “international community of
States as a whole” included international organiz-
ations, but that it was unnecessary to mention them
expressly.24’

(3) These remarks apply equally to article 64 of the
Vienna Convention and to the identical draft article 64.
The emergence of a norm which is peremptory as
regards treaties cannot consist in anything other than
recognition by the international community of States
as a whole that the norm in question has that
character. The precise effects of this occurrence are the
subject of draft article 71, which will be considered
later.

SECTION 4. PROCEDURE

Article 65. Procedure to be followed with respect to
invalidity, termination, withdrawal from or suspen-
sion of the operation of a treaty™®

1. A party which, under the provisions of the
present articles, invokes either a defect in its consent to
be bound by a treaty or a ground for impeaching the
validity of a treaty, terminating it, withdrawing from it
or suspending its operation, must notify the other
parties of its claim. The notification shall indicate the
measure proposed to be taken with respect to the
treaty and the reasons therefor.

7 Gee Yearbook ... 1979, vol. I (Part Two), pp. 156-157,
document A/34/10, chap. IV, sect. B.2, art. 53 and commentary.

28 Corresponding provision of the Vienna Convention:

“Article 65. Procedure to be followed with respect to
invalidity, termination, withdrawal from or suspension of the
operation of a trealy
“l. A party which, under the provisions of the present

Convention, invokes either a defect in its consent to be bound
by a treaty or a ground for impeaching the validity of a treaty,
terminating it, withdrawing from it or suspending its operation,
must notify the other parties of its claim. The notification shall
indicate the measure proposed to be taken with respect to the
treaty and the reasons therefor.

“2. 1If, after the expiry of a period which, except in cases of
special urgency, shall not be less than three months after the
receipt of the notification, no party has raised any objection, the
party making the notification may carry out in the manner
provided in article 67 the measure which it has proposed.

“3. 1If, however, objection has been raised by any other
party, the parties shall seek a solution through the means
indicated in Article 33 of the Charter of the United Nations.

“4. Nothing in the foregoing paragraphs shall affect the
rights or obligations of the parties under any provisions in force
binding the parties with regard to the settlement of disputes.

“5.  Without prejudice to article 45, the fact that a State has
not previously made the notification prescribed in paragraph 1
shall not prevent it from making such notification in answer to
another party claiming performance of the treaty or alleging its
violation.”
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2, If, after the expiry of a period which, except in
cases of special urgency, shall not be less than three
months after the receipt of the notification, no party
has raised any objection, the party making the
notification may carry out in the manner provided in
article 67 the measure which it has proposed.

3. If, however, objection has been raised by any
other party, the parties shall seek a solution through
the means indicated in Article 33 of the Charter of the
United Nations.

4. The notification or objection made by an
international organization shall be governed by the
relevant rules of that organization.

5. Nothing in the foregoing paragraphs shall affect
the rights or obligations of the parties under any
provisions in force binding the parties with regard to
the settlement of disputes.

6. Without prejudice to article 45, the fact that a
State or an international organization has not pre-
viously made the notification prescribed in paragraph 1
shall not prevent it from making such notification in
answer to another party claiming performance of the
treaty or alleging its violation.

Commentary

(1) Both the International Law Commission and the
United Nations Conference on the Law of Treaties
were keenly aware of the fact that the first three
sections of Part V of the Vienna Convention (like the
corresponding articles of the draft), in giving a
methodical and complete account of all the possible
cases in which a treaty ceased to be applicable, might
give rise to many disputes, and in the long run
seriously weaken the pacta sunt servanda rule. There
could be no question, however, of disregarding
altogether the rule which enables States to make their
own judgements of the legal situations which concern
them. In its draft articles the Commission, in what is
now article 65 of the Convention, established certain
safeguards concerning the procedure by which States
should conduct their unilateral actions. The Con-
ference on the Law of Treaties decided to supplement
these safeguards by providing, in the case of lasting
disputes, for recourse to an arbitrator, the Inter-
national Court of Justice or a conciliation commission.

(2) The system established in article 65 was adopted
without opposition at the Conference, and the Com-
mission considers that, with certain slight drafting
changes, it can easily be extended to the present draft
articles. The purpose of the mechanism established
under article 65 is to ensure a fair confrontation
between the States in dispute, based on notification,
explanation, a moratorium, and the possibility of
recourse to the means for settlement of disputes
specified in Article 33 of the Charter. The significance
of the various components of the mechanism is
illuminated by the procedural details given in article
67.

(3) A party wishing to invoke one of the provisions
of the first three sections of Part V of the Vienna
Convention in order to be released from its obligations
must first make its claim in writing, giving the reasons
for it. Except in cases of special urgency, a three-
month period then begins during which that party may
not execute its claim and during which the parties to
the treaty that have thus been notified of the claim may
raise an objection; if they do not, the notifying party
may take its proposed measure in the form of an act
consisting of an instrument which it communicates to
the other parties. If any objection is raised, there is a
dispute, and the parties to the dispute must apply the
provisions in force between them for the settlement of
disputes (article 65, para. 4) or resort to the means
provided for in Article 33 of the Charter of the United
Nations.

(4) This system can be applied without difficulty to
international organizations by mentioning organiz-
ations together with States where article 65 speaks of
the latter (article 65, para. 5). The Commission
considered the possibility that the three-month
moratorium might be too short to enable an
organization to decide whether to raise an objection to
another party’s claim, a question of particular import-
ance in the light of the fact that some organs of
organizations meet infrequently. However, although
the Vienna Convention does not specify the fact
expressly, an objection may always be withdrawn; the
three-month time-limit can therefore be retained for
organizations in the knowledge that the organization
might later decide to withdraw its objection.

(5) On the other hand, invoking a ground for
withdrawing from conventional obligations, and even
objecting to another party’s claim, are sufficiently
important acts for the Commission to have considered
it necessary, as in the case of other draft articles
(article 35, para. 3; article 36, para. 3; article 37, para.
7; article 39, para. 2; and article 45, para. 3), to specify
that, when these acts emanate from an international
organization, they are governed by the relevant rules of
the organization. The provision in question forms a
new paragraph 4. The paragraphs of the draft article
corresponding to article 65, paragraphs 4 and 5 of the
Vienna Convention have been renumbered as para-
graphs 5 and 6, the text remaining unchanged.

Article 66. Procedures for judicial settlement,
arbitration and conciliation**®

1. If, under paragraph 3 of article 65, no solution
has been reached within a period of 12 months

2 Corresponding provision of the Vienna Convention:
“Article 66. Procedures for judicial settlement,
arbitration and conciliation
“If, under paragraph 3 of article 65, no solution has been
reached within a period of 12 months following the date on

(Continued on following page.)
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following the date on which the objection was raised
by a State with respect to another State, the following
procedures shall be followed:

(a) any one of the parties to a dispute concerning
the application or the interpretation of articles 53 or 64
may, by a written application, submit it to the
International Court of Justice for a decision unless the
parties by common consent agree to submit the dispute
to arbitration;

(b) any one of the parties to a dispute concerning
the application or the interpretation of any of the other
articles in Part V of the present articles may set in
motion the procedure specified in the Annex to the
present articles by submitting a request to that effect to
the Secretary-General of the United Nations.

2. If, under paragraph 3 of article 65, no solution
has been reached within a period of 12 months
following the date on which the objection was raised
by an international organization with respect to
another organization, any one of the parties to a
dispute concerning the application or the inter-
pretation of any of the articles in Part V of the present
articles may, in the absence of any other agreed
procedure, set in motion the procedure specified in the
Annex to the present articles by submitting a request to
that effect to the Secretary-General of the United
Nations.

3. If, under paragraph 3 of article 65, no solution
has been reached within a period of 12 months
following the date on which the objection was raised
by a State with respect to an international organization
or by an organization with respect to a State, any one
of the parties to a dispute concerning the application or
the interpretation of any of the articles in Part V of the
present articles may, in the absence of any other
agreed procedure, set in motion the procedure specified
in the Annex to the present articles by submitting a
request to that effect to the Secretary-General of the
United Nations.

Commentary

(1) Article 66 and the Annex to the Vienna Con-
vention were not drafted by the International Law
Commission, but by the Vienna Conference itself.
Many Governments considered that the provisions of

(Foot-note 249 continued.)

which the objection was raised, the following procedures shall
be followed:

“{a) any one of the parties to a dispute concerning the
application or the interpretation of article 53 or 64 may, by a
written application, submit it to the International Court of
Justice for a decision unless the parties by common consent
agree to submit the dispute to arbitration;

“(b) any one of the parties to a dispute concerning the
application or the interpretation of any of the other articles in
Part V of the present Convention may set in motion the
procedure specified in the Annex to the Convention by
submitting a request to that effect to the Secretary-General of
the United Nations.”

article 65 failed to provide adequate safeguards for the
application of Part V of the Vienna Convention, and
they feared that a detailed statement of all the rules
that could lead to the non-application of a treaty might
encourage unilateral action and thus be a threat to the
binding force of treaties; other Governments did not
share those fears and considered that article 65 already
provided certain safeguards. The opposing argu-
ments were only settled by a compromise, part of
which consisted of article 66 of the Vienna Con-
vention.?*®

(2) This brief reminder will explain two peculiarities
of article 66. The first is that an article which, as its
title indicates, is devoted to settlement of disputes does
not appear among the final clauses but in the body of
the treaty; the second is that this article does not claim
to cover all disputes relating to the interpretation or
application of the Convention, but only those con-
cerning Part V. It will also be noted that, in regard to
the latter disputes, it distinguishes between articles 53
and 64 on the one hand and any of the remaining
articles in Part V on the other; disputes in the former
case may be submitted to the International Court of
Justice by written application, while the remainder
entail a conciliation procedure. This difference is
justified purely by the fact that the notion of
peremptory norms appeared to certain States to call
for specially effective procedural safeguards owing to
the radical nature of its consequences, the relative
scarcity of fully conclusive precedents and the develop-
ments that article 64 appeared to foreshadow.

(3) Those considerations raised a question of prin-
ciple for the Commission. The very subject-matter of
the articles in question could be thought a disincentive
to the adoption of analogous provisions in the draft
articles, since articles on the settlement of disputes are
generally formulated by diplomatic conferences.
Another point of view was that by inserting article 66
in the body of the treaty, immediately after article 65,
the Conference on the Law of Treaties had taken the
position that substantive questions and procedural
questions were linked as far as Part V was concerned.
Since the Commission had always sought to depart as
little as possible from the Vienna Convention, it should
formulate a draft article 66 as well as an annex.

(4) The latter solution was the one the Commission
finally chose. It raises a number of difficulties. The
adaptation of the rules in article 66 to the case of
treaties to which international organizations are parties
at all events makes it possible for the Governments
concerned to take the necessary steps in full knowl-
edge of the circumstances. The Commission did not

20 The article was finally adopted by 61 votes to 20, with 26
abstentions. Official Records of the United Nations Conference on
the Law of Treaties, Second Session, Summary records of the
plenary meetings and of the meetings of the Committee of the
Whole (op. cit.), p. 193, 34th meeting, para. 72.
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wish to shirk the task of transposing article 66 to the
draft articles, however the results might be judged.

(5) Although only subparagraphs (a) and (b) of
article 66 of the Convention refer to the existence of a
dispute, the whole construction of the article is based
on the notion of a dispute; this is already a matter of
some complexity in the Vienna Convention, par-
ticularly in the light of the Annex to the present articles
which will be discussed later.

(6) The settlement procedures established by article
66 form part of the mechanism provided for in article
65. When a party intends to avail itself of one of the
articles in Part V in order to terminate the application
of a treaty, it makes a notification to that effect; an
objection may be raised within three months, and this
constitutes the dispute; if not solved within 12 months,
the dispute is subject to the procedures laid down in
article 66. The same claim may be made by more than
one party on the same legal grounds; similarly, an
identical objection may be raised by more than one
party; from the point of view of the procedures
followed, there may be a number of disputes or a single
dispute on which a number of States make common
cause. However, it was not found necessary that the
Annex to the Vienna Convention should do more in
this respect than indicate these possibilities in its
wording, or that it should deal extensively with other
matters of specific procedural method. Subject to
making a few references to this question in connection
with the Annex, the Commission decided, after lengthy
consideration, that the draft articles need not deal with
it in greater detail than the Vienna Convention itself
had done.

(7) On the other hand, the Commission quickly
realized that in order to solve problems calling for
diversified provisions and to make the wording of draft
article 66 clear, it should distinguish between three
possible cases, depending on the nature of the parties
to the dispute, namely whether they are States alone,
organizations alone or one or more States and one or
more organizations. The main but not the only reason
for this tripartite classification of disputes is that only
States can be parties in cases before the International
Court of Justice; when an international organization
appears in a dispute, there must be a substantial
departure from the provisions of the Vienna Con-
vention in regard to articles 53 and 64, which concern
rules of jus cogens.

(8) The first of the three cases mentioned above
raises no difficulty; in a dispute in which only States
are involved, there is no reason not to apply the
settlement provisions of article 66 of the Vienna
Convention. Article 3 (¢) of the Convention invites this
by providing for “the application of the Convention to
the relations of States as between themselves under
international agreements to which other subjects of
international law are also parties”, and indeed there is
no reason why this should not be so.

(9) In the second case, where all the parties to the
dispute are international organizations, the question
arises how disputes relating to the existence, the
interpretation or the application of a rule of jus cogens
are to be settled. It seemed to the Commission that,
although the Vienna Convention mentions both
arbitration and recourse to the International Court of
Justice in connection with disputes between States, it
was in fact intended to give the supreme world tribunal
the principal responsibility for deciding matters of such
gravity as the existence, the interpretation or the
application of a peremptory norm. Failing the pos-
sibility of giving international organizations the right to
make unilateral application to the Court, an advisory
opinion procedure might be attempted. If one of the
organizations parties to the dispute had the right under
Article 96 of the Charter to request an advisory *
opinion, it could do so; otherwise the advisory opinion
would be obtainable only indirectly; an organ com-
petent to request such an opinion in an international
organization would have to discuss the matter and
agree to submit the request.

(10) The advisory opinion procedure thus seems in
any event imperfect and uncertain. The Special
Rapporteur had provided for such an eventuality in
draft article 66, but the Commission considered that to
mention it in the text of this draft article merely made
explicit a possibility which existed in any case,
independently of the wishes of the parties to the
dispute, without in any way remedying the dis-
advantages or uncertainties of the procedure. After
considering all aspects of this problem at length, it
therefore decided to delete the reference to the
possibility of seeking an advisory opinion. It also
discarded the idea of referring to the possibility of
requesting an advisory opinion and at the same time
conferring binding force on that opinion.?®! The
possibility of setting in motion an advisory opinion
procedure seemed to be fraught with too many
uncertainties for a binding character to be attached to
the opinion thus obtained.

(11) Without thereby excluding the possibility that
an advisory opinion might be requested from the
International Court of Justice if the competent body of
an international organization authorized to request
such an opinion so resolved, the Commission there-
fore decided to extend to disputes concerning the

31In addition to the particular cases in which a special
advisory opinion procedure has been devised as a particular
safeguard for the decisions taken by the Administrative Tribunal
of the ILO and the United Nations Administrative Tribunal, some
conventions have made provision for advisory opinions with
binding effect—for instance, the Convention on the Privileges and
Immunities of the United Nations, of 13 February 1946 (sect. 30)
(United Nations, Treaty Series, vol. 1, p. 30); the Agreement
between the United Nations and the United States of America
regarding the Headquarters of the United Nations, of 26 June
1947 (sect. 21) (ibid., vol. 11, p. 30); and the Convention on the
Privileges and Immunities of the Specialized Agencies, of 21
November 1947 (sect. 32) (ibid., vol. 33, p. 282).
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application or interpretation of articles 53 or 64 the
arrangements laid down for disputes relating to the
application or interpretation of another article in Part
V, namely, mandatory recourse to a conciliation
procedure. Had this not been done, the disputes to
which the draftsmen of the Vienna Convention wished
to apply the most binding solution, namely, disputes
involving a peremptory norm, would be those for
which the least detailed provision would be made. The
drafting of paragraph 2 of article 66 was thereby
facilitated, since it provides for mandatory recourse to
conciliation in the case of a dispute involving any
article in Part V.

(12) The third category of dispute is that between a
State and an international organization. It forms the
subject of paragraph 3 of draft article 66. While the
dispute must involve at least one State and one
organization, the situation may be more complicated
procedurally and the dispute be between States and
organizations, or between certain States and
organizations and other States and organizations, or
between one State and other States and one organiz-
ation, and so forth. Account needs to be taken of the
possibility with multilateral treaties that other parties
to the treaty may adopt the same position as one or
other of the parties to the dispute and decide to make
common cause with that party. This eventuality, which
is not explicitly mentioned in article 66 of the Vienna
Convention, emerges clearly in the Annex to the
Convention. It seemed to the Commission that it was
sufficient to mention the basic case in the text of
paragraph of article 66; the more complicated cases
will be dealt with further on, in the draft Annex.

(13) Whatever complications may arise from the fact
that two or more parties to the treaty make common
cause, it remains true that the parties to the dispute will
in any event include an organization. However, as was
seen in connection with disputes between international
organizations,?*? such organizations cannot be parties
in cases before the International Court of Justice. Since
provision must be made for remedies consistent with
the alternatives available to all possible parties to a
dispute, it is necessary, in the case dealt with in
paragraph 3 of article 66, to rule out the submission to
the International Court of Justice of a dispute relating
to the application or interpretation of articles 53 and
64, and to institute mandatory recourse to conciliation
on a general basis, as in the case of disputes between
international organizations.

Article 67. Instruments for declaring invalid,
terminating, withdrawing from or suspending the
operation of a treaty®**

1. The notification provided for under article 65,
paragraph 1, must be made in writing.

2 Para. (9) above.
233 Corresponding provision of the Vienna Convention:
“Article 67. Instruments for declaring invalid, terminating,
withdrawing from or suspending the operation of a treaty

“l. The notification provided for under article 65, para-
graph 1 must be made in writing.

2, Any act declaring invalid, terminating,
withdrawing from or suspending the operation of a
treaty pursuant to the provisions of the treaty or of
paragraphs 2 or 3 of article 65 shall be carried out
through an instrument communicated to the other
parties. If the instrument emanating from a State is not
signed by the Head of State, Head of Government or
Minister for Foreign Affairs, the representative of the
State communicating it may be called upon to produce
full powers. If the instrument emanates from an
international organization, the representative of the
organization communicating it shall produce appro-
priate powers.

Commentary

(1) In the commentary to draft article 65, it was
shown how article 67 supplemented article 65 of the
Vienna Convention. It must therefore be extended to
the treaties which are the subject of the present draft
articles, and calls for adjustment only as far as the
powers to be produced by the representative of an
organization are concerned.

(2) The meaning of article 67 of the Vienna Conven-
tion needs to be clarified. In relation to acts leading a
State to be bound by a treaty, article 7 of the
Convention provides, firstly, that certain agents repre-
sent States in virtue of their functions, in such a way
that they are dispensed from having to produce full
powers (article 7, para. 2); other agents can bind the
State only if they produce appropriate powers or if “it
appears from the practice of the States concerned or
from other circumstances that their intention was to
consider that person as representing the State for such
purposes and to dispense with full powers”. If these
rules are compared with those established by article 67
of the Vienna Convention for the act whereby a State
divests itself of its obligation, it can be seen that the
Convention is stricter in the latter case; unless the
instrument is signed by the Head of State, Head of
Government or Minister for Foreign Affairs, *“the
representative of the State...may be called upon to
produce full powers”. This greater stringency, and
particularly the elimination of dispensation from the
production of full powers by virtue of practice or the
presumption drawn from the circumstances, is readily
understandable considering that one of the guarantees
afforded by the procedure laid down in articles 65 and
67 is the use of an instrument characterized by a
degree of formality. It was sought to avoid any
ambiguity in a procedure designed to dissolve or
suspend a treaty, and to set a definite time-limit for that
procedure; no account can therefore be taken either of

“2. Any act declaring invalid, terminating, withdrawing
from or suspending the operation of a treaty pursuant to the
provisions of the treaty or or paragraphs 2 or 3 of article 65
shall be carried out through an instrument communicated to the
other parties. If the instrument is not signed by the Head of
State, Head of Government or Minister for Foreign Affairs, the
representative of the State communicating it may be called
upon to produce full powers.”
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practice or of circumstances, which are invariably
ambiguous factors taking firm shape only with the
passage of time.

(3) It is necessary for draft article 67 to expand the
text of the Convention by providing for the case of
international organizations; as far as their consent is
concerned, a distinction similar to that for States needs
to be made between the procedure for the conclusion
of a treaty and the procedure for its dissolution or
suspension. As regards the conclusion of a treaty, draft
article 7 (paras. 3 and 4) provides for only two cases:
the production of appropriate powers and the tacit
authorization resulting from practice or circum-
stances. If the rules applying to the dissolution of a
treaty are to be stricter than those applying to its
conclusion, only one solution is possible, namely
production of appropriate powers without provision
for the case of tacit authorization resulting from
practice or circumstances. Accordingly a sentence
having this object has been added at the end of
paragraph 2,

Article 68. Revocation of notifications and instruments
provided for in articles 65 and 67*%*

A notification or instrument provided for in articles
65 or 67 may be revoked at any time before it takes
effect.

Commentary

(1) Article 68 of the Vienna Convention is designed
to help protect treaties and did not raise any difficulties
either in the Commission or at the United Nations
Conference on the Law of Treaties. The essential effect
of the instruments revocable under this provision is, in
varying degrees, the non-application of the treaty. As
long as these instruments have not taken effect, they
can be revoked. There is no reason why such a natural
provision should not be extended to the treaties which
are the subject of the present draft articles; draft article
68 contains no departure from the corresponding text
of the Vienna Convention.

(2) The Vienna Convention does not specify what
form the “revocation” of the notifications and instru-
ments provided for in article 67 (or for that matter the
“objection”) should take. The question is not import-
ant in the case of the “notification™, which can only be
made in writing, but it is important in the case of the
“instrument”. While recognizing that there is no
general rule in international law establishing the “acte
contraire” principle, the Commission considers that, in
order to safeguard treaty relations, it would be logical
for the “revocation™ of an instrument to take the same

%4 Corresponding provision of the Vienna Convention:
“Article 68. Revocation of notifications and instruments
provided for in articles 65 and 67
“A notification or instrument provided for in articles 65 or
67 may be revoked at any time before it takes effect.”

form as the instrument itself, particularly as regards
the communication of the “full powers” and “appro-
priate powers” provided for in article 67.

SECTION 5. CONSEQUENCES OF THE INVALIDITY,
TERMINATION OR SUSPENSION OF THE OPERATION
OF A TREATY

Article 69. Consequences of the invalidity of a
treaty®®

1. A treaty the invalidity of which is established
under the present articles is void. The provisions of a
void treaty have no legal force.

2. If acts have nevertheless been performed in
reliance on such a treaty:

(@) each party may require any other party to
establish as far as possible in their mutual relations the
position that would have existed if the acts had not
been performed;

(b) acts performed in good faith before the
invalidity was invoked are not rendered unlawful by
reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52,
paragraph 2 does not apply with respect to the party to
which the fraud, the act of corruption or the coercion is
imputable.

4. In the case of the invalidity of the consent of a
particular State or a particular international
organization to be bound by a multilateral treaty, the
foregoing rules apply in the relations between that
State or that organization and the parties to the treaty.

Commentary

(1) The text which became article 69 of the Vienna
Convention met with no opposition either in the
Commission or at the United Nations Conference on
the Law of Treaties, since its object is the logical
exposition of the consequences of the invalidity of a

treaty. Its extension to the treaties which are the

35 Corresponding provision of the Vienna Convention:
“Article 69. Consequences of the invalidity of a treaty

“l. A treaty the invalidity of which is established under the
present Convention is void. The provisions of a void treaty
have no legal force.

“2. If acts have nevertheless been performed in reliance on
such a treaty:

“(a) each party may require any other party to establish as
far as possible in their mutual relations the position that would
have existed if the acts had not been performed;

“(b) acts performed in good faith before the invalidity was
invoked are not rendered unlawful by reason only of the
invalidity of the treaty.

“3. In cases falling under articles 49, 50, 51 or 52,
paragraph 2 does not apply with respect to the party to which
the fraud, the act of corruption or the coercion is imputable.

“4. 1In the case of the invalidity of a particular State’s
consent to be bound by a multilateral treaty, the foregoing rules
apply in the relations between that State and the parties to the
treaty.”
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subject of the present articles is necessary, and merely
entailed the inclusion of a reference to international
organizations alongside the reference to States (para.
4).

(2) It may simply be pointed out that article 69,
paragraph 3 of the Convention, like draft article 69,
clearly establishes that notwithstanding the general
reservation made by article (and draft article) 73 on
questions involving international responsibility, fraud,
acts of corruption or coercion constitute wrongful acts
in themselves. They are therefore not, or not solely,
elements invalidating consent; that is why the Vienna
Convention and, following it, the draft articles,
establish rules for these cases which in themselves
serve to penalize a wrongful act, particularly in regard
to the separability of treaty provisions (article 44 and
draft article 44, paras. 4 and 5).

Article 70. Consequences of the termination of a
treaty®>®

1. Unless the treaty otherwise provides or the
parties otherwise agree, the termination of a treaty
under its provisions or in accordance with the present
articles:

(a) releases the parties from any obligation further
to perform the treaty;

(b) does not affect any right, obligation or legal
situation of the parties created through the execution of
the treaty prior to its termination.

2, If a State or an international organization
denounces or withdraws from a multilateral treaty,
paragraph 1 applies in the relations between that State
or that organization and each of the other parties to
the treaty from the date when such denunciation or
withdrawal takes effect.

Commentary

Article 70 of the Vienna Convention sets forth the
logical consequences of the termination of a treaty in
language which leaves no room for doubt. This is why
the Commission extended the rules of article 70 to the
treaties which are the subject of the present articles,

3¢ Corresponding provision of the Vienna Convention:
“Article 70. Consequences of the termination of a treaty

“1. Unless the treaty otherwise provides or the parties
otherwise agree, the termination of a treaty under its pro-
visions or in accordance with the present Convention:

“(a) releases the parties from any obligation further to
perform the treaty;

“(h) does not affect any right, obligation or legal situation
of the pargies created through the execution of the treaty prior
to its termination.

“2. If a State denounces or withdraws from a multilateral
treaty, paragraph 1 applies in the relations between that State
and each of the other parties to the treaty from the date when
such denunciation or withdrawal takes effect.”

adding only a reference to an international organiz-
ation alongside the reference to a State. It will be
noted that paragraph 1 (b) of the draft article lays
down a rule regarding conflict of laws over time; the
difficulty of formulating the rules applicable to this
subject in precise and incontestable terms becomes
particularly apparent if the relatively simple wording of
paragraph 1 (b) is compared with the wording of
paragraph 2 (b) of the following article.

Article 7. Consequences of the invalidity of a treaty
which conflicts with a peremptory norm of general
international law*>’

1. In the case of a treaty which is void under
article 53 the parties shall:

(a) eliminate as far as possible the consequences of
any act performed in reliance on any provision which
conflicts with the peremptory norm of general inter-
national law; and

(b) bring their mutual relations into conformity
with the peremptory norm of general international law.

2. In the case of a treaty which becomes void and
terminates under article 64, the termination of the
treaty:

(a) releases the parties from any obligation further
to perform the treaty;

(b) does not affect any right, obligation or legal
situation of the parties created through the execution
of the treaty prior to its termination; provided that
those rights, obligations or situations may thereafter be
maintained only to the extent that their maintenance is
not in itself in conflict with the new peremptory norm
of general international law.

Commentary

Three articles of the Vienna Convention (articles 53,
64 and 71) deal with peremptory norms. It follows
necessarily from the Commission’s adoption of draft

337 Corresponding provision of the Vienna Convention:

“Article 71. Consequences of the invalidity of a treaty which
conflicts with a peremptory norm of general international law

“1. In the case of a treaty which is void under article 53 the
parties shall:

“(a) eliminate as far as possible the consequences of any
act performed in reliance on any provision which conflicts with
the peremptory norm of general international law; and

“(b) bring their mutual relations into conformity with the
peremptory norm of general international law.

“2. In the case of a treaty which becomes void and
terminates under article 64, the termination of the treaty:

“(a) releases the parties from any obligation further to
perform the treaty;

“(b) does not affect any right, obligation or legal situation
of the parties created through the execution of the treaty prior
to its termination; provided that those rights, obligations or
situations may thereafter be maintained only to the extent that
their maintenance is not in itself in conflict with the new
peremptory norm of general international law.”
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articles 53 and 64 that draft article 71 should be
worded in exactly the same way as the corresponding
provision of the Vienna Convention. This article relates
essentially to questions of conflict of law over time;
their interpretation, particularly in the case of para-
graph 2 (b), raises difficulties, The Commission
nevertheless considered it inappropriate to make any
changes to this text, not only because of the need to be
as faithful as possible to the wording of the Vienna
Convention, but because the subject is so complicated
that departures from a text which, even if not fully
satisfactory, was carefully prepared may well raise
more problems than they solve.

Article 72. Consequences of the suspension of the
operation of a treaty*®

1. Unless the treaty otherwise provides or the
parties otherwise agree, the suspension of the operation
of a treaty under its provisions or in accordance with
the present articles:

(a) releases the parties between which the
operation of the treaty is suspended from the ob-
ligation to perform the treaty in their mutual relations
during the period of suspension;

() does not otherwise affect the legal relations
between the parties established by the treaty.

2, During the period of the suspension the parties
shall refrain from acts tending to obstruct the
resumption of the operation of the treaty.

Commentary

Like all the articles in section 5 of Part V of the
Vienna Convention, article 72 gave rise to no
objection, so necessary are the rules which it lays
down. The rules in question have therefore been
extended without change to the treaties which are the
subject of the present articles.

238 Corresponding provision of the Vienna Convention:
“Article 72. Consequences of the suspension of the operation
of a treaty

“1. Unless the treaty otherwise provides or the parties
otherwise agree, the suspension of the operation of a treaty
under its provisions or in accordance with the present
Convention:

“(a) releases the parties between which the operation of the
treaty is suspended from the obligation to perform the treaty in
their mutual relations during the period of suspension;

“(b) does not otherwise affect the legal relations between
the parties established by the treaty.

“2.  During the period of the suspension the parties shall
refrain from acts tending to obstruct the resumption of the
operation of the treaty.”

ParT VI
MISCELLANEOUS PROVISIONS

Article 73. Cases of succession of States, respon-
sibility of a State or of an international
organization, outbreak of hostilities, termination of
the existence of an organization and termination of
participation by a State in the membership of an
organization®*®

1. The provisions of the present articles shall not
prejudge any question that may arise in regard to a
treaty between one or more States and one or more
international organizations from a succession of States
or from the international responsibility of a State or
from the outbreak of hostilities between States parties
to that treaty.

2. The provisions of the present articles shall not
prejudge any question that may arise in regard to a
treaty from the international responsibility of an
international organization, from the termination of the
existenice of the organization or from the termination of
participation by a State in the membership of the
organization.

Commentary

(1) When the Commission prepared the draft articles
which were to become the Vienna Convention, it found
it necessary to insert a reservation relating to two
topics included in its general plan of codification which
were to form the subject of separate sets of draft
articles and which it had recently begun to study,
namely State succession and the international respon-
sibility of States. This first consideration was not only
interpreted fairly flexibly but also coupled with a
further justification for a reservation relating to
responsibility, namely that, as pointed out earlier,?5?
some of the articles on the law of treaties necessarily
raised questions of responsibility. The Commission
went slightly further in asking itself whether it should
not also include a reservation relating to a subject hotly
debated in “traditional” international law, namely the
effect of “war” upon treaties; that was not covered by
its general plan of codification, and a reservation
relating to it in the draft articles would therefore have
the effect of drawing the attention of Governments to
the importance of a matter which the Commission had
deliberately left aside. Although the Commission

339 Corresponding provision of the Vienna Convention:
“Article 73. Cases of State suspension, State responsibility
and outbreak of hostilities

“The provisions of the present Convention shall not prejudge
any question that may arise in regard to a treaty from a
succession of States or from the international responsibility of a
State or from the outbreak of hostilities between States.”

260 See article 69 above, para. (2) of the commentary.
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decided after consideration to make no reference to it,
the United Nations Conference on the Law of Treaties
reopened the question and added a reservation on it to
the two already in article 73.26!

(2) This brief summary of the background to article
73 of the Vienna Convention clearly shows that the
purpose of that article was not to provide an exhaustive
list of the matters which treaties between States can
involve and on whch the Convention took no position.
In the view of the Commission, article 73 is intended to
draw the reader’s attention to certain particularly
important questions, without thereby ruling out others.

(3) In the light of this view of the scope of article 73
of the Vienna Convention, an examination of the
situation with regard to the treaties which form the
subject of the present articles illustrates the need for an
article which is symmetrical to article 73 of the Vienna
Convention and which contains reservations at least as
broad as those in article 73. The two-fold problem of
substance and of drafting considered by the Commis-
sion in this connection was whether the reservations
provided for in draft article 73 should be broadened to
take account of the particular characteristics of
international organizations.

(4) The easiest problem to solve relates to inter-
national responsibility. There is no doubt that cases
exist in which the responsibility of an international
organization can be engaged, as is shown by practice,
and, in particular, treaty practice. In its work on the
international responsibility of States, the Commission
has had occasion to deal with this matter and has
deliberately limited the draft articles in course of
preparation to the responsibility of States.26? It is
logical and necessary, however, for draft article 73 to
contain both a reservation relating to the international
responsibility of international organizations and a
reservation relating to the international responsibility
of States.

(5) The question of the reservation relating to
hostilities between States was less simple because it
could be asked whether international organizations

2! In connection with the question of responsibility, see also
draft articles 48 to 52 and the commentaries thereto (Yearbook
... 1979, vol. II (Part Two), pp. 153—156, document A/34/10,
chap. IV, sect. B.2).

In connection with the question of outbreak of hostilities, see
Yearbook ... 1966, vol. II, pp. 267-268, document A/6309/
Rev. 1, Part II, chap. II, para. (2) of the commentary to art. 69;
Official Records of the United Nations Conference on the Law of
Treaties, First Session, Summary records of the plenary meetings
and of the meetings of the Committee of the Whole (United
Nations publication, Sales No. E.68.V.7), pp. 451-453, 76th
meeting of the Committee of the Whole, paras. 9-33.

2 Yearbook ... 1975, vol. 11, p. 54, document A/10010/
Rev.l, para. 32, and ibid., pp. 87-91, chap. II, sect. B.2,
commentary to art. 13. See also Yearbook ... 1971, vol. 11
(Part One), pp. 272-273 document A/CN.4/246 and Add.1-3,
paras. 209-213.

might not also be involved in hostilities; if so, draft
article 73 would have to refer only to “hostilities” and
avoid the more restrictive words “hostilities between
States”. Many members of the Commission con-
sidered that, as international practice now stood,
international organizations could be involved in
“hostilities”; others had doubts on the matter. In the
end the Commission decided to retain the words
“hostilities between States”, for a reason unconnected
with the question of principle whether international
organizations could be involved in “hostilities”. Article
73 deals only with the effect of “hostilities” on treaties
and not with all the problems raised by involvement in
hostilities, whereas “traditional” international law dealt
with the effect of “war” on treaties, an effect which, in
the practice of States and the case-law of national
courts has, in the past hundred years, undergone
considerable changes. In introducing this reservation in
article 73, the Vienna Conference took no position on
the problems as a whole which arise as a result of
involvement in “hostilities”; it merely made a reser-
vation, without taking any position, on the problems
which might at present continue to exist during armed
conflict between States as a result of rules applied in
the past on the effect of war upon treaties. Since the
reservation in article 73 of the Vienna Convention is of
such limited scope, it was only appropriate for the
Commission to include in draft article 73 a reservation
having the same purpose as that provided for in the
Convention.

(6) The main difficulties are encountered in regard to
widening the reservation relating to State succession.
Reference might conceivably have been made to
“succession of international organizations”, if
necessary by defining that term, which is sometimes
found in learned studies. The Special Rapporteur had
been set to follow that course, but members of the
Commission pointed out not only that the term was
vague but also that the word “succession” itself, which
had been carefully defined in the Commission’s work
and in the Vienna Convention on Succession of States
in Respect of Treaties (1978),263 should not be used to
describe situations which appeared radically different.

(7) Closer examination of the cases that may come to
mind when the term “succession of international
organizations” is used shows that they are quite far
removed from cases of State succession. It is true that
certain organizations have ceased to exist and that
others have taken over some of their obligations and
property, as the United Nations did after the dis-
solution of the League of Nations. In all such cases,
however, the scope and modalities of the transfers were
determined by conventions between States. It was

263 See Official Records of the United Nations Conference on
Succession of States in Respect of Treaties, vol. 111, Documents of
the Conference (United Nations publication, Sales No.
E.79.V.10), p. 185, art. 2, para. | (b)).



Treaties concluded between States and international organizations or between two or more international organizations 93

pointed out that such transfers were entirely artificial
and arbitrary, unlike in the case of a succession of
States, in which it is the change in sovereignty over a
territory that, in some cases, constitutes the actual
basis for a transfer of obligations and property. Thus,
strictly speaking, there can never be a “succession” of
organizations.

(8) What can happen, though, is that the member
States, when they establish an international organiz-
ation, transfer to it certain powers to deal with specific
matters. The problem is then to determine whether the
organization thus established is bound by the treaties
concluded on the same subject by the member States
before the establishment of the organization. This
situation usually involves treaties between States, but it
may also concern treaties to which other international
organizations are already parties. One example is that
of a multilateral treaty, the parties to which are not
only many States but also an international organiz-
ation representing a Customs union. If three States
parties to such a treaty also set up a Customs union
administered by an international organization, it may
be necessary to determine what the relationship is
between that new organization and the treaty. It might
be asked whether, in such a case, “succession” takes
place between the States and the international organiz-
ation.

(9) Questions might also be asked about the effects
of the dissolution of an international organization.
Must it be considered that the States members of that
organization “succeed” to its property and ob-
ligations? Are they, for example, bound by the treaties
concluded by the organization? Bearing in mind the
existence of organizations having operational functions
and constituted by only a few States, such a case might
be of considerable practical importance.

(10) Many other more or less hypothetical cases
were referred to in the Commission. It was asked how
the treaties concluded by an organization might be
affected by an amendment to its constituent in-
strument that deprived it of legal capacity to honour
obligations under an existing treaty which it had
concluded correctly. Since changes in the membership
of an organization do not, formally at least, affect the
identity of the organization, which continues to be
bound by the treaties concluded before the changes
took place, no problem of *succession” of inter-
national organizations arises in such a case; at most it
might be asked, as the Commission has done in
connection with other articles,?®* whether in some
cases such changes in membership do not give rise to
certain legal consequences. On the other hand, the fact
that a member State which has concluded a treaty with
the organization ceases to be a member of the
organization might in some cases give rise to difficul-

264 See art. 61 above, para. (2) of the commentary, and art. 62,
para. (2) of the commentary.

ties; these could be bound up with the fact that the
conclusion or performance of such a treaty might
depend on membership of the organization. Con-
versely, forfeiture of membership, if imposed as a
sanction, might not release a State from treaty
obligations which it had contracted under a specific
treaty concluded with the organization. These are
delicate issues which require detailed study and on
which the Commission has taken no position. Such
questions are not theoretical ones, but they lie outside
the scope of a topic which might, even in the broadest
sense, be characterized as “succession of international
organizations”.

(11) In view of all these considerations, the Commis-
sion decided not to use the term “succession of
international organizations”, not to try and give an
exhaustive list of cases that are subject to reservation,
and simply to mention two examples, namely ter-
mination of the existence of international organiz-
ations and termination of participation by a State in
the membership of an international organization.

(12) Once the Commission had taken a position on
the substance, it still had to solve a drafting problem.
The easiest solution would have been to enumerate in a
single paragraph all the different subjects governed by
the reservation made in article 73 ““in regard to a
treaty”. This approach was criticized because it would
have resulted in a list of subjects to which the
reservation would not apply in the case of all treaties.
The international responsibility of States, a succession
of States and the outbreak of hostilities between States
are extraneous to treaties concluded solely between
international organizations. For the sake of accuracy,
therefore, the Commission drafted two paragraphs,
even though this makes the text more unwieldy.

(13) Tt included in paragraph 1, in regard to a treaty
between one or more States and one or more
international organizations, a reservation relating to a
succession of States and to the international res-
ponsibility of a State; it added to those two a
reservation relating to the outbreak of hostilities
between States parties to that treaty, the implication
being that this reservation applies to a treaty con-
cluded between at least two States and one or more
international organizations. It is observed that the text
refers not only to the responsibility of a State towards
another State but also to the responsibility of a State
towards an international organization.

(14) The reservation in paragraph 2 relates to the
responsibility of an international organization, either
towards another organization or towards a State, and
to the two cases selected from among many others,
namely, the termination of the existence of an
organization and the termination of participation by
a State in the membership of an international
organization.
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Article 74. Diplomatic and consular relations and
the conclusion of treaties*’

The severance or absence of diplomatic or consular
relations between two or more States does not prevent
the conclusion of treaties between two or more of those
States and one or more international organizations.
The conclusion of such a treaty does not in itself affect
the situation in regard to diplomatic or consular
relations.

Commentary

(1) There is no legal nexus as such between treaty
relations and diplomatic and consular relations. The
first consequence drawn from that fact in article 63 of
the Vienna Convention and draft article 63 is that the
severance of diplomatic and consular relations is not in
itself of legal consequence for treaty relations, unless
the application of the treaty actually requires the
existence of such relations. Article 74 and draft article
74 express two further consequences of the indepen-
dence of treaty relations and diplomatic relations,
namely, that the severance of diplomatic or consular
relations does not prevent the conclusion of a treaty
and that the conclusion of a treaty does not in itself
affect the situation in regard to diplomatic or consular
relations.

(2) The rules which article 74 of the Vienna
Convention embodies cannot be extended to all the
treaties which come within the scope of the present
articles. For diplomatic and consular relations exist
between States alone, and therefore draft article 74 can
only apply to those treaties whose parties include at
least two States between which diplomatic relations are
at issue. Draft article 74 was therefore worded so as to
limit its effects to treaties concluded between two or
more States and one or more international organiz-
ations. With regard to the current relevance of such
matters in terms no longer of diplomatic or consular
relations, but of the relations which international
organizations need in some cases to maintain with
States, reference should be made to what has been said
on that point in connection with article 63.

Article 75. Case of an aggressor States®

The provisions of the present articles are without
prejudice to any obligation in relation to a treaty

263 Corresponding provision of the Vienna Convention:
“Article 74. Diplomatic and consular relations and the
conclusion of treaties

“The severance or absence of diplomatic or consular
relations between two or more States does not prevent the
conclusion of treaties between those States. The conclusion of a
treaty does not in itself affect the situation in regard to
diplomatic or consular relations.”

%6 Corresponding provision of the Vienna Convention:
“Article 75. Case of an aggressor State
“The provisions of the present Convention are without
prejudice to any obligation in relation to a treaty which may
arise for an aggressor State in consequence of measures taken
in conformity with the Charter of the United Nations with
reference to that State’s aggression.”

between one or more States and one or more
international organizations which may arise for an
aggressor State in consequence of measures taken in
conformity with the Charter of the United Nations
with reference to that State’s aggression.

Commentary

(1) Article 75 of the Vienna Convention was adopted
to take account of a situation created by the Second
World War. States concluded certain treaties which
imposed obligations on States considered as aggres-
sors, but those obligations had not been accepted
by treaty by all the latter States at the time the
Vienna Convention was concluded. Article 75 pre-
vents any provision whatsoever of the Vienna Con-
vention from being invoked as a bar to the effects of
those treaties. It nevertheless provides for the future in
general terms.

(2) In these circumstances, the Commission dis-
cussed several awkward questions connected with the
adaptation of the rule in article 75 to the case of
the treaties forming the subject of the present draft
articles. One such question was whether draft article
75 should not contemplate the case in which the
aggressor was an international organization. It
soon became clear that this matter had to be left
aside, for several reasons. First, it was not at all
certain that the term ““aggressor State” might not apply
to an international organization; it was noted that a
text such as the Definition of Aggression adopted on
14 December 1974 by the General Assembly?®®’
provides that *“‘the term ‘State’. . . Includes the concept
of a ‘group of States’ where appropriate”. Such a
definition indicates that, in relation to an armed attack,
it is difficult to distinguish between States acting
collectively and the organization which they may in
certain cases constitute. Whatever position is taken on
this question, which is a matter solely for the States
parties to the Vienna Convention o settle, there is a
second, more compelling reason for not dealing with it:
if good reasons could be shown to place an aggressor
organization on the same footing as a State, that
should seemingly have been done by the Vienna
Convention itself, because the problem is far more
important for treaties between States than for treaties
to which one or more international organizations are
parties. In formulating the present draft articles,
however, the Commission has consistently refused to
adopt proposals which would draw attention to gaps or
shortcomings in the Vienna Convention. It therefore
decided that draft article 75 should simply speak of an
“aggressor State” as article 75 of the Vienna Con-
vention does.

(3) The second problem involves the transposition
to draft article 75 of the expression “in relation to a
treaty”. Its inclusion in the draft article unchanged

267 Resolution 3314 (XXIX), annex.
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would mean that the treaty in question could either be
a treaty between international organizations or a treaty
between one or more States and one or more
international organizations, in accordance with the
definition in draft article 2, paragraph 1 (a). Now, of
all the possibilities that come to mind, one very
unlikely to occur in international relations as they now
stand is that of a number of international organiz-
ations, under a treaty concluded between them alone,
taking measures that would give rise to obligations for
an aggressor State. A less unlikely possibility is that of
a treaty between a number of States and one or more
international organizations. The Commission hesitated
between a simple solution which would cover unlikely
cases and a more restrictive one which would cover
only the least unlikely case. In the end it decided to
make no reference to the case in which such a treaty
would be concluded solely between international
organizations. It thus described the treaties to which
the draft article may apply as treaties “between one or
more States and one or more international organiz-
ations”, in order to refer only to the least unlikely
cases.

PART VII

DEPOSITARIES, NOTIFICATIONS,
CORRECTIONS AND REGISTRATION

Article 76. Depositaries of treaties®®®

1. The designation of the depositary of a treaty
may be made by the negotiating States and the
negotiating organizations or, as the case may be, the
negotiating organizations, either in the treaty itself or
in some other manner. The depositary may be one or
more States, an international organization or the chief
administrative officer of the organization.

2. The functions of the depositary of a treaty are
international in character and the depositary is under
an obligation to act impartially in their performance. In
particular, the fact that a treaty has not entered into
force between certain of the parties or that a difference
has appeared between a State or an international
organization and a depositary with regard to the
performance of the latter’s functions shall not affect
that obligation,

268 Corresponding provision of the Vienna Convention:
“Article 76. Depositaries of treaties

“l. The designation of the depositary of a treaty may be
made by the negotiating States, either in the treaty itself or in
some other manner. The depositary may be one or more States,
an international organization or the chief administrative officer
of the organization.

“2. The functions of the depositary of a treaty are
international in character and the depositary is under an
obligation to act impartially in their performance. In particular,
the fact that a treaty has not entered into force between certain
of the parties or that a difference has appeared between a State
and a depositary with regard to the performance of the latter’s
functions shall not affect that obligation.”

Commentary

(1) Like the other articles of Part VII of the Vienna
Convention, article 76 is one containing technical
provisions on which agreement was reached without
difficulty both in the Commission and at the United
Nations Conference on the Law of Treaties. These
articles must be transposed to the present draft articles
with the necessary changes.

(2) The only question with regard to article 76 which
might have given rise to a problem is that of multiple
depositaries. It will be recalled that in 1963, in order to
overcome certain particularly sensitive political
problems, international practice devised the solution,
at least for treaties whose universality was highly
desirable, of designating a number of States as the
depositaries of the same treaty (multiple depositaries).
Article 76 provides for the possibility of multiple
depositaries, despite various criticisms to which that
possibility had given rise, but it does so only for States,
and not for international organizations or the chief
administrative officers of organizations. The Com-
mission considered whether the provision should not
be extended to cover organizations; in other words,
whether the draft should not say that the depositary of
a treaty could be ““one or more organizations”.

(3) In the end, the Commission decided not to make
that change and to word draft article 76 in the same
way as article 76 of the Vienna Convention. It wishes
to point out that, while it has no objection in principle
to the designation of a number of international
organizations as the depositary of a treaty, it found
that, in the period of over ten years that has elapsed
since the signing of the Vienna Convention, no
example of a depositary constituted by more than one
international organization has occurred to testify to a
practical need for that arrangement; indeed it is
difficult to see what it might meet. Moreover—and this
is a decisive point, already made a number of times, in
particular in connection with article 75—if the
possibility of designating more than one international
organization as the depositary of a treaty had been of
any interest it would have been so mainly for treaties
between States, and should therefore have been
embodied in the Vienna Convention itself. Save in
exceptional cases, the Commission has always tried to
avoid, even indirectly, improving on a situation if the
improvement could already have appeared in the
Vienna Convention.

(4) The only change eventually made in draft article
76, by comparison with article 76 of the Vienna
Convention, is in paragraph 1, and arises from the
need to mention negotiating international organiz-
ations as well as negotiating States and to cater for
the two types of treaty governed by the present
articles, namely, treaties between one or more States
and one or more international organizations and
treaties between one or more international organiz-
ations.
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Article 77.  Functions of depositaries*®®

1. The functions of a depositary, unless otherwise
provided in the treaty or agreed by the contracting
States and contracting organizations or, as the case
may be, by the contracting organizations, comprise in
particular:

(a) keeping custody of the original text of the
treaty, of any full powers and powers delivered to the
depositary;

(b) preparing certified copies of the original text
and preparing any further text of the treaty in such
additional languages as may be required by the treaty
and transmitting them to the parties and to the States
and international organizations or, as the case may be,
to the organizations entitled to become parties to the
treaty;

(c) receiving any signatures to the treaty and
receiving and keeping custody of any instruments,
notifications and communications relating to it;

(d) examining whether the signature or any instru-
ment, notification or communication relating to the
treaty is in due and proper form and, if need be,
bringing the matter to the attention of the State or
organization in question;

(¢) informing the parties and the States and
organizations or, as the case may be, the organizations

269 Corresponding provision of the Vienna Convention:
“Article 77. Functions of depositaries

“l. The functions of a depositary, unless otherwise
provided in the treaty or agreed by the contracting States,
comprise in particular:

“(a) keeping custody of the original text of the treaty and
of any full powers delivered to the depositary;

“(b) preparing certified copies of the original text and
preparing any further text of the treaty in such additional
languages as may be required by the treaty and transmitting
them to the parties and to the States entitled to become parties
to the treaty;

“(c) receiving any signatures to the treaty and receiving
and keeping custody of any instruments, notifications and
communications relating to it;

“(d) examining whether the signature or any instrument,
notification or communication relating to the treaty is in due
and proper form and, if need be, bringing the matter to the
attention of the State in question;

“(e) informing the parties and the States entitled to become
parties to the treaty of acts, notifications and communications
relating to the treaty;

“(f) informing the States entitled to become parties to the
treaty when the number of signatures or of instruments of
ratification, acceptance, approval or accession required for the
entry into force of the treaty has been received or deposited;

“(g) registering the treaty with the Secretariat of the United
Nations;

“(h) performing the functions specified in other provisions
of the present Convention.

“2. In the event of any difference appearing between a
State and the depositary as to the performance of the latter’s
functions, the depositary shall bring the question to the
attention of the signatory States and the contracting States or,
where appropriate, of the competent organ of the international
organization concerned.”

entitled to become parties to the treaty of acts,
notifications and communications relating to the
treaty;

(f) informing the States and organizations or, as
the case may be, the organizations entitled to become
parties to the treaty when the number of signatures or
of instruments of ratification, formal confirmation,
acceptance, approval or accession required for the
entry into force of the treaty has been received or
deposited;

(g) registering the treaty with the Secretariat of the
United Nations;

(k) performing the functions specified in other
provisions of the present articles.

2. In the event of any difference appearing
between a State or an international organization and
the depositary as to the performance of the latter’s
functions, the depositary shall bring the question to the
attention of’

(a) the signatory States and organizations and the
contracting States and contracting organizations or, as
the case may be, the signatory organizations and the
contracting organizations; or

(b) where appropriate, of the competent organ of
the organization concerned.

Commentary

(1) The lengthy article 77 of the Vienna Convention
needs to be transposed to the present draft articles, but
with certain amendments, some of them minor ones.
The changes will be considered in paragraph and
subparagraph order.

(2) Paragraph 1 (@) must provide that the depositary
should also assume custody of powers, an expression
which, according to draft article 2, paragraph 1 (c bis)
means a document emanating from the competent
organ of an international organization and having the
same purpose as the full powers emanating from
States.

(3) In certain cases (paragraph 1(d) and the begin-
ning of paragraph 2) it was sufficient to mention the
international organization as well as the State. In other
cases (the introductory part of paragraph 1 and
paragraphs 1(b), 1(e), 1(f) and 2), it appeared
necessary, despite the resultant unwieldiness of the
text, to cater for the distinction between treaties
between one or more States and one or more
international organizations and treaties between two or
more international organizations.

(4) 1In paragraph 1(f) the list of instruments enum-
erated in article 77 of the Convention has been
extended to include instruments of “formal con-
firmation” in order to take account of the fact that the
Commission replaced the term “ratification” by “act of
formal confirmation”, defined in draft article 2,
paragraph 1 (b bis) as “an international act correspond-
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ing to that of ratification by a State, whereby an
international organization establishes on the inter-
national plane its consent to be bound by a treaty”.

(5) Paragraph 1 (g) of article 77 was a source of
serious difficulty for the Commission. The difficulty
already existed in the Vienna Convention itself; it has
become more acute now that this provision has had to
be adapted to the treaties with which the present draft
articles are concerned. Consideration will be given first
to the difficulties inherent in the Vienna Convention as
such and then to those arising out of the adaptation of
the provision.

(6) The main problem concerns the meaning to be
given to the term “registration”, and it is complicated
by the relationship between article 77 and article 80.
The Commission had proposed in 1966 a draft article
(article 72) on the functions of the depositary, which
contained no provision on the registration of treaties.
Its draft article 75 (eventually article 80), on the other
hand, laid down the obligation to register treaties with
the Secretary-General but did not stipulate whose the
obligation was; registration and publication were to be
governed by the regulations adopted by the General
Assembly and the term “registration” was to be taken
in its broadest sense.?’® At the Conference on the Law
of Treaties a proposal submitted by the Byelorussian
Soviet Socialist Republic in the Committee of the
Whole amended the text of that article 75 to give
paragraph 1 of article 80 its present form, so that filing
and recording were mentioned as well as
registration.?’”! However, an amendment by the United
States of America to article 72 (the future article 77)
making the depositary responsible for “registering the
treaty with the Secretariat of the United Nations”?™
had been adopted a few days earlier, without detailed
comment.

(7) What is the meaning of the word “‘register” in this
text? In article 77, is this function merely stated-—that
is to say, should it be understood as a possibility which
the Convention allows if the parties agree to it? Or
does article 77 actually constitute the agreement?
There are divergent indications on this point in the

2 The commentary to the article which became art. 80
shows that the Commission used the term “registration” in its
general sense to cover both “registration” and “filing and
recording™ (see Yearbook ... 1966, vol. II, p. 273, document
A/6309/Rev.1, part II, chap. 1I, draft articles on the law of
treaties and commentaries, art. 75, para. (2) of the com-
mentary). The Commission added:

“However, having regard to the administrative character of
these regulations and to the fact that they are subject to
amendment by the General Assembly, the Commission
concluded that it should limit itself to incorporating the
regulations in article 75 by reference to them in general terms.”
(Ibid., para. (3) of the commentary.)

" See Official Records of the United Nations Conference on
the Law of Treaties, Documents of the Conference (op. cit.),
p. 206, document A/CONF.39/14, para. 684 (b).

22 bid., p. 201, para. 657, sect. (iv), (6).

preparatory work.?”® What is certain, though, is that
the Expert Consultant to the Conference made the
following important statement:

It had been asked whether the registration of treaties should not
be part of a depositary’s functions. The International Law
Commission had studied that problem, but had come to the
conclusion that the function of registration might cause difficul-
ties, in view of the rules applied by the General Assembly where
the depositary was an international organization. There were very
strict rules on the subject. The Commission had come to the
conclusion that it would be unwise to mention registration as one
of the functions of a depositary without making a more thorough
study of the relationship between the provision and the rules on
the registration of treaties applied by the United Nations.2™

(8) In conclusion, doubts may be expressed as to
both the scope and the usefulness of subparagraph (g)
of paragraph 1; although using different terminology, it
seems to duplicate article 80. Turning now to the
question of its adaptation to the treaties to which the
present draft articles relate, it may first be asked
whether the subparagraph can be applied to all
“treaties” as understood in the present draft. The reply
to this question depends on the meaning of the term
“registration”; since it has a narrow sense in article 80,
it might be thought appropriate to give it a narrow
meaning here as well. If so, subparagraph (g) could not
apply to all treaties, since there are some treaties to
which “registration” under the rules formulated by the
United Nations does not apply. The Commission
therefore considered at one time inserting the proviso
“where appropriate” in subparagraph (g). Another
solution, since the subject is governed by the termin-
ology, rules and practices of the United Nations, would
have been to mention Article 102 of the Charter of the
United Nations in subparagraph (g) in order to
emphasize that the subparagraph was confined to
stating what could or should be done according to the
interpretation of the Charter given by the United
Nations. The Commission finally adopted subpara-
graph (g) of the Vienna Convention unchanged;
although it was dissatisfied with that solution, it wished
to avoid adding to the uncertainty and controversy
which can arise from the Vienna Convention text. It
was pointed out in the Commission, however, that

233 In connection with the Commission’s draft art. 71 (now
art. 76), which was discussed together with draft art. 72
(now art. 77), the United Kingdom delegation drew attention to
the purely expository character of the wording on functions of
depositaries (Official Records of the United Nations Conference
on the Law of Treaties, First Session, Summary Records of the
plenary meetings and of the meetings of the Committee of the
Whole (op. cit.), p. 462, 77th meeting of the Committee of the
Whole, para. 53). Sir Humphrey Waldock, Expert Consultant to
the Conference, confirmed this view (ibid., p. 467, 78th meeting of
the committee of the Whole, para. 51). The United States repre-
sentative, however, in explaining his delegation’s amendment,
stated: “the United Nations Secretariat had informally indicated
its preference that registration of a treaty be effected by the
depositary” (ibid., p. 459, 77th meeting of the Committee of the
Whole, para. 20).

274 Ibid., pp. 467468, 78th meeting of the Committee of the
Whole, para. 59.
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registration did not at present apply to treaties between
two or more international organizations.

(9) Article 77, paragraph 2, unfortunately gives rise
to further difficulties. In its report,2”* the International
Law Commission gave no details or explanation about
the concluding phrase of paragraph 2 of the cor-
responding article of its draft on the law of treaties.
What is the organization “concerned”? What is the
meaning here of the conjunction “or”? If the
organization concerned is the depositary organization
(which would be the logical explanation under the
Vienna Convention), a formula by which the
depositary brings the question to the attention of the
competent organ of the depositary might be wondered
at. It is true that at the time the text was drafted
considerable difficulties had arisen in the United
Nations with regard to the precise role of the
Secretary-General when the United Nations was the
depositary and reservations were made; in the end, the
Secretary-General was relieved of all responsibility in
the matter,?’ and the concluding phrase of paragraph
2 simply reflects his concern to ensure that any
difference arising on grounds which he considers do
not engage his responsibility should be settled by a
political body.?”” If this is so, the conjunction “or”
definitely establishes an alternative: if there is an
organization “concerned” and if it has an organ
competent to settle disputes between the depositary
and a signatory State or contracting party, the dispute
should be brought to the attention of that organ of the
organization. Some members of the Commission
nevertheless considered that the conjunction “or” was
unsatisfactory and should either be replaced by the
conjunction “and” or simply be deleted.

(10) Finally, although not entirely satisfied, the
Commission decided to retain the text of the Vienna
Convention with only one change, namely, the
reference to States and organizations or, as the case
may be, organizations, according to whether the treaty
concerned is between one or more States and one or
more international organizations or between two or
more international organizations. Since that addition

2 Yearbook ... 1966, vol. 1I, pp. 269-270, document
A/6309/Rev.1, part 11, chap. 1I, draft articles on the law of
treaties with commentaries, art. 72 and commentary.

2% Gee art. 20, para. 3 of the Vienna Convention, which
requires reservations to a constituent instrument of an inter-
national organization to be accepted by the competent organ of
that organization, and the Commission’s commentary to the
corresponding draft article of 1966 (ibid., p. 207, para. (20) of the
commentary to art. 17).

21 See “Summary of the practice of the Secretary-General as
depositary of multilateral agreements” (ST/LEG/7), para. 80.
This is certainly the explanation given by the Special Rapporteur
himself concerning para. 2 of art. 29 (later art. 72, now
art. 77):

“Reference to a competent organ of an international
organization was needed in article 29, paragraph 2, because of
the functions it might have to fulfil as a depositary.” (Yearbook
... 1966, vol. I (part 1I}, p. 295, 887th meeting, para. 95.)

made the text considerably more cumbersome, how-
ever, the Commission rearranged the text to make two
subparagraphs, (a) and (b), solely for the sake of
clarity.

Article 78. Notifications and communications®"®

Except as the treaty or the present articles other-
wise provide, any notification or communication to be
made by any State or any international organization
under the present articles shall:

(a) if there is no depositary, be transmiited direct
to the States and organizations or, as the case may be,
to the organizations for which it is intended, or if there
is a depositary, to the latter;

() be considered as having been made by the
State or organization in question only upon its receipt
by the State or organization to which it was trans-
mitted or, as the case may be, upon its receipt by the
depositary;

(¢) if transmitted to a depositary, be considered as
received by the State or organization for which it was
intended only when the latter State or organization has
been informed by the depositary in accordance with
article 77, paragraph 1 (e).

Commentary

Article 78, which is of a technical nature, gave rise
to no difficulty either in the Commission or at the
United Nations Conference on the Law of Treaties. Its
adaptation to the treaties which are the subject of the
present draft articles simply requires a reference to
international organizations in the introductory wording
and in subparagraphs (b) and (c), and a reference in
subparagraph (a) to “the States and organizations or,
as the case may be, to the organizations for which it is
intended”, in order to distinguish the case of treaties
between one or more States and one or more
international organizations from that of treaties
between two or more international organizations.

2”8 Corresponding provision of the Vienna Convention:
“Article 78. Notifications and communications

“Except as the treaty or the present Convention otherwise
provide, any notification or communication to be made by any
State under the present Convention shall:

“(a) if there is no depositary, be transmitted direct to the
States for which it is intended, or if there is a depositary, to the
latter;

“(b) be considered as having been made by the State in
question only upon its receipt by the State to which it was
transmitted or, as the case may be, upon its receipt by the
depositary;

“(¢) if transmitted to a depositary, be considered as
received by the State for which it was intended only when the
latter State has been informed by the depositary in accordance
with article 77, paragraph | (e).”
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Article 79. Correction of errors in texts
or in certified copies of treaties*”

1. Where, after the authentication of the text of a
treaty, the signatory States and international organiz-
ations and the contracting States and contracting
organizations or, as the case may be, the signatory
organizations and contracting organizations are agreed
that it contains an error, the error shall, unless the said
States and organizations or, as the case may be, the
said organizations decide upon some other means of
correction, be corrected:

(@) by having the appropriate correction made in
the text and causing the correction to be initialled by
duly authorized representatives;

(b) by executing or exchanging an instrument or
instruments setting out the correction which it has been
agreed to make; or

() by executing a corrected text of the whole
treaty by the same procedure as in the case of the
original text.

2. Where the treaty is one for which there is a
depositary, the latter shall notify the signatory States

% Corresponding provision of the Vienna Convention:

“Article 79. Correction of errors in texts or in certified

copies of treaties

“1. Where, after the authentication of the text of a treaty,
the signatory States and the contracting States are agreed that
it contains an error, the error shall, unless they decide upon
some other means of correction, be corrected:

*“(a) by having the appropriate correction made in the text
and causing the correction to be initialled by duly authorized
representatives;

“(b) by executing or exchanging an instrument or instru-
ments setting out the correction which it has been agreed to
make; or

“{c) by executing a corrected text of the whole treaty by
the same procedure as in the case of the original text.

“2.  Where the treaty is one for which there is a depositary,
the latter shall notify the signatory States and the contracting
States of the error and of the proposal to correct it and shall
specify an appropriate time-limit within which objection to the
proposed correction may be raised. If, on the expiry of the
time-limit:

“{a) no objection has been raised, the depositary shall
make and initial the correction in the text and shall execute a
procés-verbal of the rectification of the text and communicate a
copy of it to the parties and to the States entitled to become
parties to the treaty;

“(b) an objection has been raised, the depositary shall
communicate the objection to the signatory States and to the
contracting States.

“3. The rules in paragraphs | and 2 apply also where the
text has been authenticated in two or more languages and it
appears that there is a lack of concordance which the signatory
States and the contracting States agree should be corrected.

“4. The corrected text replaces the defective text ab initio,
unless the signatory States and the contracting States other-
wise decide.

“5. The correction of the text of a treaty that has been
registered shall be notified to the Secretariat of the United
Nations.

“6. Where an error is discovered in a certified copy of a
treaty, the depositary shall execute a procés-verbal specifying
the rectification and communicate a copy of it to the signatory
States and to the contracting States.”

and international organizations and the contracting
States and contracting organizations or, as the case
may be, the signatory organizations and contracting
organizations of the error and of the proposal to
correct it and shall specify an appropriate time-limit
within which objection to the proposed correction may
be raised. If, on the expiry of the time-limit:

(@) no objection has been raised, the depositary
shall make and initial the correction in the text and
shall execute a proceés-verbal of the rectification of the
text and communicate a copy of it to the parties and to
the States and organizations or, as the case may be, to
the organizations entitled to become parties to the
treaty;

(b) an objection has been raised, the depositary
shall communicate the objection to the signatory
States and organizations and to the contracting States
and contracting organizations or, as the case may
be, to the signatory organizations and contracting
organizations.

3. The rules in paragraphs 1 and 2 apply also
where the text has been authenticated in two or more
languages and it appears that there is a lack of
concordance which the signatory States and inter-
national organizations and the contracting States and
contracting organizations or, as the case may be, the
signatory organizations and contracting organizations
agree should be corrected.

4. The corrected text replaces the defective text ab
initio, unless the signatory States and international
organizations and the contracting States and contract-
ing organizations or, as the case may be, the signatory
organizations and contracting organizations otherwise
decide.

5. The correction of the text of a treaty that has
been registered shall be notified to the Secretariat of the
United Nations.

6. Where an error is discovered in a certified copy
of a treaty, the depositary shall execute a procés-verbal
specifying the rectification and communicate a copy of
it to the signatory States and international organiz-
ations and to the contracting States and contracting
organizations or, as the case may be, to the signatory
organizations and contracting organizations.

Commentary

The comments made on article 78 also apply to
article 79. Draft article 79 departs from article 79 of
the Vienna Convention only in that reference had to be
made in paragraph 1 (introductory wording), para-
graph 2 (introductory wording and subparagraphs (a)
and (b)) and paragraphs 3, 4 and 6 to States and
organizations, or organizations, according to whether
the treaty concerned is between one or more States and
one or more international organizations or between
two or more international organizations.
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Article 80. Registration and publication of treaties**®

1. Treaties shall, after their entry into force, be
transmitted to the Secretariat of the United Nations for
registration or filing and recording, as the case may be,
and for publication.

2. The designation of a depositary shall constitute
authorization for it to perform the acts specified in the
preceding paragraph.

Commentary

(1) Article 80 of the Vienna Convention has already
been commented on in connection with draft article 77.
It will be observed that the text (particularly in its
English version) establishes an obligation for the
parties to the Vienna Convention, whereas it has been
said that article 77 is purely expository. Article 80 can
be applied to the treaties which are the subject of the
present draft articles without altering the text at all,
and would establish an obligation for those inter-
national organizations which might by one means or
another become bound by the rules in the draft articles.

(2) It will also be noted that the only obligation
imposed by article 80 of the Convention and by draft
article 80 concerns “transmission”. How the United
Nations applies Article 102 of the Charter (as to form,
terminology and method of publication) is exclusively
a matter for the competent organs of that organization.
Thus the General Assembly has seen fit to amend the
regulations on the application of Article 102%! and in
particular to restrict the extent of publication of
treaties between States.?®2 The purpose of draft article
80 is that Article 102 of the Charter should be applied
to new categories of treaty; it will be for the United
Nations itself to amend the existing regulations if
necessary, especially if draft article 80 becomes
applicable to the Organization.

ANNEX %83
Pracedures established in application of Article 66

I. ESTABLISHMENT OF THE CONCILIATION COMMISSION

1. A list of conciliators consisting of qualified jurists shall be
drawn up and maintained by the Secretary-General of the United

280 Corresponding provision of the Vienna Convention:
“Article 80. Registration and publication of treaties
“l. Treaties shall, after their entry into force, be trans-
mitted to the Secretariat of the United Nations for registration
or filing and recording, as the case may be, and for publication.
“2. The designation of a depositary shall constitute
authorization for it to perform the acts specified in the
preceding paragraph.”
Bl Gee Yearbook ... 1963, vol. 11, pp. 28-32, document
A/CN.4/154, paras. 125-143.
82 Gee General Assembly resolution 33/141 of 19 December
1978.

83 Corresponding provision of the Vienna Convention:

Nations. To this end, every State which is a Member of the United
Nations or a party to the present articles [and any international
organization to which the present articles have become applic-
able] shall be invited to nominate two conciliators, and the
names of the persons so nominated shall constitute the list. The
term of a conciliator, including that of any conciliator nominated
to fill a casual vacancy, shall be five years and may be renewed. A
conciliator whose term expires shall continue to fulfil any function
for which he shall have been chosen under the following para-
graph. A copy of the list shall be transmitted to the President of
the International Court of Justice.

2. When a request has been made to the Secretary-General
under article 66, the Secretary-General shall bring the dispute
before a conciliation commission constituted as follows:

(a) In the case referred to in article 66, paragraph 1, the State

or States constituting one of the parties to the dispute shall
appoint:

ANNEX

1. A list of conciliators consisting of qualified jurists shall be drawn up and
maintained by the Secretary-General of the United Nations. To this end, every
State which is a Member of the United Nations or a party to the present
Convention shall be invited to nominate two conciliators, and the names of the
persons so nominated shall constitute the list. The term of a conciliator, including
that of any conciliator nominated to fill a casual vacancy, shall be five years and
may be renewed. A conciliator whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following paragraph.

2. When a request has been made to the Secretary-General under article 66,
the Secretary-General shall bring the dispute before a conciliation commission
constituted as follows:

The State or States constituting one of the parties to the dispute shall appoint:

(a) one conciliator of the nationality of that State or of one of those States,
who may or may not be chosen from the list referred to in paragraph 1; and

(b) one conciliator not of the nationality of that State or of any of those States,
who shall be chosen from the list.

The State or States constituting the other party to the dispute shall appoint two
conciliators in the same way. The four conciliators chosen by the parties shall be
appointed within sixty days following the date on which the Secretary-General
receives the request.

The four conciliators shall, within sixty days following the date of the last of
their own appointments, appoint a fifth conciliator chosen from the list, who shall
be chairman.

1f the appointment of the chairman or of any of the other conciliators has not
been made within the period prescribed above for such appointment, it shall be
made by the Secretary-General within sixty days following the expiry of that
period. The appointment of the chairman may be made by the Secretary-General
from the list or from the membership of the International Law Commission. Any
of the periods within which appointments must be made may be extended by
agreement between the parties to the dispute.

Any vacancy shall be filled in the manner prescribed for the initial appointment.

3. The Conciliation Commission shall decide its own procedure. The
Commission, with the consent of the parties to the dispute, may invite any party to
the treaty to submit to it its views orally or in writing. Decisions and
recommendations of the Commission shall be made by a majority vote of the five
members.

4. The Commission may draw the attention of the parties to the dispute to any
measures which might facilitate an amicable settlement.

5. The Commission shall hear the parties, examine the claims and objections,
and make proposals to the parties with a view to reaching an amicable settlement
of the dispute.

6. The Commission shall report within twelve months of its constitution. Its
report shall be deposited with the Secretary-General and transmitted to the parties
to the dispute. The report of the Commission, including any conclusions stated
therein regarding the facts or questions of law, shall not be binding upon the
parties and it shall have no other character than that of recommendations
submitted for the consideration of the parties in order to facilitate an amicable
settlement of the dispute.

7. The Secretary-General shall provide the Commission with such assistance

and fac