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Chapter| 5. Consideration of the questions mentioned in
; General Assembly resolution 53/106 of 8
Introduction Decembed 998, inaccordance with the mandate

of the Special Committee as set out in that

1. The Special Committee on the Charter of the United resolution.

Nations and on the Strengthening of the Role of the

Organization was convened in accordance with General 6.  Adoption of the report.

Assembly resolution 53/106 of 8 Decemide98 and metat 8. At its 227th meeting, the Special Corittee also
United Nations Headquarters from 12 to 23 April 1999. established a Working Group of the Whole for its work and
2. Inaccordance with paragraph 5 of General AssemtAgreed on the following organization of work: proposals
resolution 50/52 of 11 Decembet995, the Special relating tothe maintenance of international peace and security

Committee was open to all States Members of the Unitégine meetings); proposals regarding the peaceful settlement
Nations. of disputes between States (four meetings); proposals

concerning the Trusteeship Council (one meeting); the
estion of identification of new subjects, assistance to
6rking groups on the revitalization of the work of the United
Nations and coordination between the Committee and other
4.  Vaclav Mikulka, Director of the Codification Division working groups dealing with the reform of the Organization
of the Office of Legal Affairs, acted as Secretary of théone meeting); and the consideration and adoption of the
Committee, assisted by the Principal Legal Officer, Sachikeport (three meetings). The distribution of meetings would
Kuwabara-Yamamoto (Deputy Secretary), and, as assisthatapplied with the necessary degree of flexibility, taking into
secretaries, Vladimir Rudnitsky, Renan Villacis and Arnoldccount the progress achieved in the consideration of the
Pronto of the Codification Division. items. General statements touching upon all or several items

5. Atits 227th meeting, on 12 April 1999, the Specia‘f"ere made prior to the consideration of each of the specific

Committee, bearing in mind the terms of the agreemeW?mS in the framework of the Working Group.

regarding the election of officers reached at its session®  General statements touching upon all items or upon
1981! and taking into account the results of the pre-sessiseveral of them were made prior to the consideration of each
consultations among its Member States, elected its Buresfuhe specific items in the Working Group. The substance of
as follows: those general statements is reflected in the relevant sections
of the report.

3. On behalf of the Secretary-General, Jayant
Dhanapala, Under-Secretary-General for Disarmam
Affairs, opened the session.

Chairperson:

Marja Lehto (Finland) .10. With regard to the que_stion of the. mainten{;\nce of
international peace and security, the Special Committee had
Vice-Chairpersons before it the report of the Secretary-General entitled
Josko Klisové (Croatia) “Implementation of provisions of the Charter related to
Saeid Mirzaee Yengejeh (Islamic Republic of Iran) assistance to third States affected by the applications of
Augusto Cabrera (Peru) sanctions” (A/53/312); a revised working paper stibea
Rapporteur: by the Russian Federation at the 1997 session of the

Committee, entitled “Some ideas on the bagioditions and
criteria for imposing and implementing sanctions and other
6.  The Bureau of the Special Committee also served as #gforcement measures” (A/AC.182/L.94); a working paper

Henry Hanson-Hall (Ghana)

Bureau of the Working Group. submitted by the Russian Federation at1998 session of
7. Also at its 227th meeting, the Special Coittee the Committee, entitled “Basic coitihns and criteria for the
adopted the following agenda (A/AC.182/L.102): introduction of sanctions and other coercive measures and
. ] their implementation” (A/AC.182/L.100); a working paper
1. Opening of the session. submitted by the Russian Federation at119®6 session of

Election of officers. the Committee, entitled “Draft declaration on the basic
principles and criteria for the work of United Nations
peacekeeping missions and mechanisms for the prevention
Organization of work. and settlement of crises and conflicts” (A/AB2/L.89)* an
informal working paper submitted by the Russian Federation
at the 1997 session of the Committee, entitled “Some views

2.
3.  Adoption of the agenda.
4.
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on the importance of and urgent need for the elaboration of assistance to third States affected by the application of
a draft declaration on the basic principles and criteria for the sanctions under Chapter VII of the Charter, the
work of United Nations peacekeeping missions and recommendations contained in paragraphs 32 and 33 below;
mechanisms for the prevention and settlement of crises and (b)
conflicts” (A/AC.182/L.89/Add.1), a working paper also
submitted.by the Russi:’;m Federation at11998 session ,Of while respecting its authority and independence, the
the_Commltt.ee, entitled Fun.damentals' of th.e legal basis fpécommendation contained in paragraph 122 below.
United Nations peacekeeping operations in the context of

Chapter VI of the Charter of the United Nations”

(A/AC.182/L.89/Add.2 and Corr.1%; a working paperChapter 1l

submitted by the delegation of Cuba at ft#98 session of the . . .

Committee, entitled “Strengthening the role of the Malntenar)ce of international peace
Organization and enhancing its andsecurlty
effectiveness”(A/AC.182/L.93/Add.T); arevised proposal

also submitted at thd998 session by the Libyan Arab A, Implementation of Charter provisions

Jamahiriya with a view to strengthening the role of the United  ra|ated to assistance to third States
Nations in the maintenance of international peace and security affected by sanctions

(A/AC.182/L.99)8 and a working paper sulitted by the
Russian Federation containing a draft resolution of t

General Assembly and a revision thereof (A/AC.182/L.1(')’21?
and Rev.1; see paras. 89 and 101 below).

As regards the question of practical ways and
means of strengthening the International Court of Justice

. Delegations emphasized the paramount importance that
ey attached to the topic. It was noted that, although the
Charter empowered the Security Council to impose sanctions
11. With regard to the topic “Peaceful settlement ainder Chapter VII, the Charter did not intend adverse
disputes between States”, the Special Committee had befestisequences to third States to remain unattended. In this
it a revised proposal, entitled “Establishment of a disputegard, the point was made that the Special Committee had
prevention and early settlement service” (A/AB2/L.96), the responsibility of making proposals on the means to
submitted by Sierra Leone at the Coiti@e’s 1997 session address the matter. Some delegations were of the view that
and orally revised at the 1998 sessfon. The Caitera also the Council had the responsibility of mitigating the damage
had before it a proposal by the delegation of Guatemalgcurred by third States.
submitted at the 1998 session, tided “Draft of a .
. . 4. The view was expressed that, although progress had

guestionnaire addressed by the General Assembly to Staites . : . .

. LT éen made in the consideration of the topic and that
regarding the proposal to extend the jurisdiction of the . . .

. o . ) rocedures and working methods of the Securidyiicil and
International Court of Justice in contentious cases to dISpUP

. - fassanctions committees had improved, measures were still
between States and intergovernmental organlzatlonrse uired to fully implement Article 50 of the Charter. This
(A/AC.182/L.101)¥ a working paper subtted by the d Tully Imp . . L

. . B . . would contribute to an effective approach by the international
delegation of Guatemala, entitled “Revised version of the . . . . . !
. community which could help sanctions regimes to attain their

amendments to the Statute of the International Court of Justice. . .

) . . objectives. The point was made that, at all stages, States
submitted by Guatemala to the Special Committe2d87 adversely affected by the imposition of sanctions should be
and slightly modified in 1998” (A/ACL82/L.103 and Corr.1; Y y P )

] . . llowed to consult with the Council.
see para. 109 below); and a working paper submitted by

Mexico (A/AC.182/L.105; see para. 117 below). 15. Alldelegations welcomed the report of the Secretary-
General on the implementation of provisions of the Charter

related to assistance to third States affected by the application

Chapter [ of sanctions (A/53/312). This report contained the
Recommendations of the Special conclusions and a summary of deliberations and main findings
Committee of the ad hoc expert group meeting, held in New York from

24 10 28 June 1998, concerning the development of a possible
methodology for assessing the consequences actually incurred
12. The Special Committee submits to the Genergl third States as a result of preventive or enforcement
Assembly: measures and the exploration of innovative and practical

(@) As regards the question of the implementation #feasures of international assistance that could be provided
the provisions of the Charter of the United Nations related {6 said third States. It was indicated that the Secretary-
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General’s report should continue to be the subject of careful establishing new mechanisms to provide emergency financial
study. assistance to affected third States.

16. Some delegations stressed the importance of the 22. The view was expressed that the United Nations should
recommendation whereby the Security Council would requesbnetheless remain a focal point in coordinating atiés

an advance assessment of the potential effect of sanctions on undertaken in the implementation of Article 50 by the
both the target country and upon third States before adopting institutions both within and outside the United Nations system
a resolution under Chapter VII of the Charter. and assume primary responsibility for non-financial matters.
ngle point was also made that, irrespective of the role to be
Héayed by the international financial and trade institutions, the

once they had been imposed. In this regard, the view Wlaassponsibilityofthe Security Council still had to be addressed

expressed that concerned third States needed to be invol§l=ﬂge thﬁ a_bove-mentlchjned mtzr?]at(ljog.aélf |nst|tut.|c_ms opherated
in any impact assessment of the imposition of sanctions, sirlfader their own mandate and had different pities. The

they had the clearest idea of how detrimental said effecfEW Was expressgd thatitis necessary to take mto account
could be. the fact that the primary responsibility for the maintenance

of international peace and security was borne by the Security
18. Support was expressed by some delegations for f8gyncil.

suggestion of the ad hoc expert group to apply, for the ) )
purpose of mitigating adverse effects of sanctions on no%‘:g' !t, Wa? noted Fhat tEe hardshlgs rzsultmg from the
targeted States, funding procedures similar to those adopw osition of economic embargoes and trade sanctions were

for peacekeeping operations, which deserve in-depth StLHf};ticularlyacute for developing countries. Satisfaction was
and further implementation exXpressed at the recognition by the ad hoc expert group of the

impact that the imposition of sanctions could have regarding
19. Some delegations expressed their support for thfs remittances of migrant workers.
emphasis placed by the ad hoc expert group on applying the

concept of burden-sharing and equitable distribution of cos%é' ltwas strgssed th"’?t there was a link between sanctions
with regard to carrying out preventive or enforcemerﬂnd t.he qecessﬁy of a_smstance to third States affected !oythe
measures. It was suggested that the establishment""Q\pl'c‘s‘t',On of sanctions “”‘?e,r (;hapter Vil D‘?'ega“o”s
appropriate and adequately financed permanent mechaniﬁmlohas,'Z,eOI the need JFO minimize the humanitarian and
within the United Nations system would be useful in findin&conomIC impact of sanctions on third States, a_md the hum'an
a solution with respect to addressing the special econonjiact on targeted States, Wh'le at thg same time enhancing
problems of third States. Other delegations were of the vieIWa effectiveness of the sanctions regime. It was noted that a

that it would be premature to establish any permanerrﬂnge ofsaqctions, incluc'iing targeted sanctions, coqld be of
mechanism and that preference should be given togeding use depending upon particular circumstances. The view was

with a step-by-step approach. expressed that the ideas and suggestio_ns raisedlduring the 'Fwo
expert seminars on targeted financial sanctions, held in
20. The need for the establishment of a fund, based fflerlaken, Switzerland, and a symposium on Security Council
assessed contributions, to rapidly assist third States adverggiyeted sanctions, held in New York, merited consideration.
affected by sanctions was noted. The view was expressed tfafnat context, one delegation expressed its willingness to

a case-by-case consideration by the international financidst an expert group meeting in the field of arms embargo.
institutions was not realistic and that this highlighted the need The vi | d that th i
for a permanent mechanism to be set up that would invol € view was also expressed that there was a need for

not only said institutions but also the United Nations and t%on-flngnmal measures, such as special trao!e preferenges,
affected third States. The point was also made that tFF’er'ff adjustments, quota allocations ar!d spemal commodity
establishment of such a fund was an idea that required furtlpé‘rrc,gase agreements, as Wet asffmdln% nfew m;rketsd,
consideration by the Special Committee, and that there W(ﬂ;ré)v' Ing greater access to markets for goods from affecte

practical impediments to the establishment of such afund’ |rd'States or lowering tariffs on said g.oods, in order tg
ameliorate the adverse effects that sanctions had upon third

21. Asindicated by the ad hoc expert group, the role thgtates.

international financial and trade institutions could play was del . d qi . ; h
considered pivotal, both in assessing the adverég- Some delegations deemed it appropriate for the

consequences for third States resulting from the impositiéﬁInCtlonS committees established by the Security Council to

of sanctions and in providing assistance. The point was ma@@ke the qrrang;a?]wen;rs negessary tohllsten to the V'%WShOf
that the international financial institutions should considéfPresentatives ofthe aitecte States. The point was made that

17. Delegations also voiced their support for entrusting t
Secretariat with the task of monitoring the effects of sanctio
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the sanctions committees could also be entrusted with detailed suggestions of the experts, in particular their
conducting research on the adverse economic, social anditicgdpfinancial and administrative feasihy. It was also

political effects of sanctions upon third States and targeted pointed out that the General Assembly, in its resolution
States. In reply to a query made by a delegation, the 53/107 of 8 DeceriB8( had requested the Secretary-
Secretariat indicated that all sanctions committees were aware General to seek the views of States, the organizations of the
of the note by the President of the Security Council on the United Nations system, international financial institutions and
work of the sanctions committeés, that each one would, in other international organizations regarding the report of the
due course, proceed to implement the provisions contained ad hoc expert group meeting.

therein and that any relevant information concerning furth%r2 The Special Committee welcomed the report of the

developments in this regard, if any, would be included in tr@ecretary-General summarizing the deliberations and main
report of the Secretary-General to the General Assemblyfindings of the ad hoc expert group convened pursuant to

27. Delegations supported the view that the Secretariat General Assembly resolution 52/162 of 15 D&é&&mber

should provide technical assistance to the affected third States on the question of developing a methodology for assessing the
in the preparation of explanatory materials to be attached to  consequences incurred by third States as a result of preventive
their requests for consultations with the Security Council on  or enforcement measures and on exploring innovative and
the basis of Article 50. practical measures of international assistance to be provided

28. Some delegations considered as commendable Eﬂ(.t_pe.affected third S.tates (A/53/312), and rgcommendeq that
Gdts fifty-fourth session the Assembly continue to consider,

proposal by the ad hoc expert group that, in some seve . b . df K th
cases, the Secretary-General appoint a Special Representem\/%n appropriate substantive manner and framework, the

to undertake, in collaboration with the Government'éesunsonhead hoc expert group meeting, taking into account

concerned, a full assessment of the consequences actu@ﬁ;elevant debate in the Committee atli#99 session, the

incurred by the specially affected countries as a result BHEWS of States, the organizations of the United Nations

carrying out the United Nations-imposed sanctions. It waystem, international financial institutions and other relevant

stated that the recommendation of appointing a Sloecia{ernational organizations, as cpntained in the report of the
Representative of the Secretary-General or dispatching am%gcretary—General to be submitted pursuant to Assembly

finding mission to carry out impact assessments need'@c?omtion 53/107, and to address further the question of the
careful consideration, especially with regard to a possib'l'f—:‘np,lemematlon C?f the provisions of the Charter rglatlpg to
mandate. assistance to third States affected by the application of

sanctions under Chapter VII of the Charter and the
29. The view was expressed that the report of the ad hpgplementation of Assembly resolutions 50/51, 51/208,
expert group constituted a sufficient basis for implementingp /162 and 53/107, taking intaccount all reports of the
Article 50 and that, in addition to the proposals made in th€acretary-General on this subject and the text on the question
Sixth Committee regarding the above-mentioned report,gt sanctions imposed by the United Nations contained in
was also necessary to take into account the views of Stategfhex Il to General Assembly resolution 51/242 of 15

the Special Committee, the Economic and Socialiizil and - september 1997, as well as the proposals presented and the
the international financial and trade institutions. views expressed in the Committee.

30. Some delegations were of the view that the Specigd.  Following its deliberations, the Special Committee
Committee could endorse the proposals and recommendatigfiSommended that the General Assembly invite the Secretary-
of the ad hoc expert group report, while other delegations fedeneral to submit to it at its fifty-fourth session a report
that only some of those proposals and recommendatioftshcerning the deliberations and main findings of the ad hoc
should be endorsed. The view was expressed that an in-degfBert group on implementation of provisions of the Charter
discussion of said recommendations should take place with#flated to assistance to third States affected by the application
a working group of the Sixth Committee. The view was alsgf sanctions (see A/53/312, sect. IV), and to provide relevant
expressed that additional measures, such as the establishmgitmation, where appropriate, on other developments in this
of a standing Security Council sanctions committee, coulghntext, particularly on the work of the sanctions committees
also be considered by the Special Committee. as referenced in the note by the President of the Security
31. Other delegations voiced their concern that the time waguncil**

not right to implement the recommendations of the ad hoc

expert group’s report. In this regard, it was suggested that the

Secretary-General be invited to present his views on the
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B. Consideration of the working paper 37. At the same meeting, the Chairperson proposed
submitted by the Russian Federation, continuing the paragraph-by-paragraph consideration of the
entitled “Basic conditions and criteria working paper on the same basis as at the previous session

for the introduction of sanctions ofthe Special Cpmmittee, that is, on the undgrstano!ing that
. the reading was in the nature of a preliminary discussion only
and othgar_ coercive me_aSHreS and that silence should not be taken to signify agreement.
and their implementation Support was expressed in the Working Group for that
approach. The Working Group undertook the first reading of
34. During the general debate held during the Speci@le working paper, on the above understanding, from its 2nd
Committee’s 227th meeting, on 12 April, the sponsap 5th meetings, on 13 and 14 April.
delegation, the Russian Federation, referred to the working
paper entitled “Basic conditions and criteria for the Paragraph 5

introduction of sanctions and other coercive measures and ) . .
their implementation®. It noted with satisfaction that asd: 1IN introducing paragraph 5, the sponsor delegation

initial paragraph-by-paragraph consideration of the Workingommented on.the prac.t|ce of recent years yvhereby Statgs
paper had been undertaken at the previous session Of%glmplemenn_ng sgncnons and other cogrcwe_ measgres n
Committee and that the resultant debate had demonstrat&fjg't'on to sanctions imposed by the Securigucil. In this

stronger intention on the part of Member States towardé'%gard' It was observegl that such additional sanct|or_1$ or
more balanced approach to the application arfgeasures were not envisaged by the Charter and that it was

implementation of sanctions. It was observed that a'Jlr)rllperatlve that States abide by the existing legal bases for

recommendations in this field made by the Committee coufgnetions.

contribute significantly to the Security Council’s39. Opposing views were expressed regarding the propriety
consideration of matters related to sanctions and could befaincluding the provision. Hence, the view was expressed

step forward in the implementation of relevant Gener#éhat the reference in paragraph 5 to “sanctions” was

Assembly resolutions. misleading, as it was referring to measures undertaken by

35. At the same meeting, support was expressed for fplates in exercise of their sovereign right to trade with

proposal, and the view was expressed that sanctions wer mever they wished. Another view put forward was that

their nature an extreme measure, which should be utilizé‘ddIStInCtlon should be drawn between Charter-based

with caution and only once all other means of peacefﬁpnctions and sanctions imposed unilaterally, and that

settlement of disputes had been exhausted. Sim”arl&lilateralism in the international system should be rejected.
sanctions required concrete goals, and their effects should4® The concern was raised that the paragraph was
reviewed continuously. It was observed that open-endedesented in absolute terms, which raised questions as to its
sanction regimes were not envisaged by the Chartégal accuracy. In this regard, it was observed that Article 41
Reference was made to the fact that the topic had been tiehe Charter was formulated in such a manner as not to
subject of consideration in other forums within the Unite@reclude the Security Council from imposing other non-
Nations, in particular in regard to the adoption of Generagbecified measures. As such, it was not clear that States
Assembly resolution 51/242, and hence that the pdgyib would be precluded from adopting other measures. Therefore,
of duplication of effort should be avoided. In this regard, ithe suggestion was made to recast paragraph 5 so as to allow
was proposed that the consideration of the working paper fexibility while at the same time requiring Member States to
focused on those aspects that had not been examimed implement measures that conflict with the Charter. In
elsewhere. response to this intervention, the sponsor delegation

36. Consideration of the proposal during the current sessifé‘?{“mented that parggraph 5as presentlyformulated, did not
commenced at the 2nd meeting of the Working Group, on i@pgde the ad'optlon ,Of retortion and other measures
April, at which time the view was expressed that thgermltted under international law. Reference was also made

reservations raised at the previous session of the Speé’i};ﬁh's regqrd to the eX|ster)ce of a “sanctions sypdrome" _|n
Committeé® still applied. In particular, concern Waéhe international system, which has led to the proliferation in

expressed regarding the usefulness of the proposaltri}‘? number and scope qfsanctlons, with dire consequences
guestion, as well as its propriety under the Charter. both for targeted and third States.
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Paragraph 6 international law, it was suggested that the last part be deleted.

41. Inintroducing the paragraph, the sponsor delegation

stressed the importance of the resort to peaceful means for the Faragraph 7

settlement of disputes, which is an obligation imposed by t&. In introducing the paragraph, the sponsor delegation
Charter on all Member States. While the selection of theéoted that sanctions imposed with the objective of

means to be used is left up to the States involved, in its viewerthrowing an existing regime or governmental structure
it is a fundamental principle of international law that thes@ere not in conformity with the purposes of the Charter. The

have to be resorted to before the imposition of extrenpgovision attracted support in the Working Group, where it

measures such as sanctions. was noted that the paragraph was in conformity with Article

42.  While support was expressed for the provision undér Paragraph 7, of the Charter and was in keeping with
consideration, its deletion was also recommended, sincd#merous General Assembly resolutions: inc'luding resolution
seemed to make reference to the underlying dispute that g@f#> KXV) of 24 October 1970, to which is annexed the
rise to the imposition of sanctions. Similarly, while nope_claranon OI’I.PI’II’ICIp|eS of Interna_tlonal Law concerning
expressly disagreeing with the concept contained in paragrdpiendly Relations and Cooperation among States in
6, the view was expressed that the paragraph may overffFordance with the Charter.

with annex Il to resolution 51/242 and was thereforg6. Some delegations noted that, while supporting the
redundant and could be deleted. The sponsoring delegatgovision, it could be strengthened through a more positive
called for a well-balanced approach, whereby exhaustive uUsemulation. In this connection, reference was made to annex
of existing means of settling disputes are resorted to priorfio to resolution 51/242, which had been adopted by
the implementation of such measures. consensus. As such, the provision under consideration could

43. Onthe question of the formulation of the provision, thB€ improved by having its formulation aligned more closely
view was expressed that, while the spirit of the proposal codfigi the textin annex 1.

be supported, an absolute formulation making the prior resart.  In commenting on the remarks made in the Working
to peaceful settlement of disputes a sine qua non for t&oup, the sponsor delegation pointed to the new generation
imposition of sanctions would be too inflexible in practiceof intra-State conflicts, which presented special difficulties
as there may be occasions when sanctions would have tof@ethe international community, including ascertaining the
resorted to immediately, and that it would go further thalegal status of parties and the lawfulness of their actions. As
Article 40 of the Charter, which is formulated in permissivguch, the provision under consideration instead strove to
terms. Hence, it was suggested that the provision coythce the emphasis on the peaceful settlement of such
benefit from further clarification as to its scope of applicatiordisputes.

In response, the sponsor delegation stated that while reprisal

measures consistent with the Charter are permissible under Paragraph 8

international law, measures such as sanctions that are Hgt In introducing th h th del i
linked to a threat to the peace, aelach of the peace or an act” n introducing the paragraph, the sponsor delegation
%}ed that sanctions should not result in financial or material

of aggression should not be characterized as retortion i . X
other measures, but rather shouldinelerstood as "coerciveaharr.n fo third Sta}tes. ponversely, third States ShOL.“d also not
r|;of|t from sanctions imposed on other States. While support

measures” contemplated in paragraph 5 of the provisi8 . . o

. . was expressed for the inclusion of the provision, it was stated
under consideration. . . . . )

o that the provision overlapped with the Special Committee’s

44. Itwas further noted that the provision could be read Kurrent work on the implementation of Charter provisions
imply that peaceful means for thetdement of disputes needrelated to assistance to third States affected by sanctions.
not be resorted to once sanctions had been imposed, whigrification was sought from the sponsor delegation as to the
would run contrary to the provisions of the Charter. Mentiogxact relationship between the provision and Article 50.
was also made of the fact that the provision did not distinguig§imilarly, reference was made to the position of the
between economic sanctions and other measures such as agigement of Non-Aligned Countries in regard to sanctions,
embargoes. A reservation was also expressed regardingith®articular regarding the establishment of a mechanism,

reference in the last part of the paragraph to “up until the timgcluding a fund, to provide relief to third States affected by
when the need may arise for the introduction of sanctions byited Nations sanctions.

the Security Council”. Since it is permissible to resort tg

sanctions at any time as long as they are consistent W\f/tvﬁ The view was expressed in the Working Group that

ile “smart” sanctions were preferable, the provision under
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consideration was too categorical in its approach. Itwas noted duplicating those found elsewhere did not necessarily cause
in this regard that Article 50 provided for consultation in  any difficulties.
cases where the effects of sanctions on a particular Stgtf

lled hird S Y b8 A preference was expressed in the Working Group for
spilled over to third States. However, paragrap Weﬂtcomprehensive approach that would require the evaluation

further. thf';m this by stipulating that such gsituation Was Ol he undertaken both before and during the sanctions so as
"permissible”, and would th_us constltgte a de factp, onsure continuous monitoring. The sponsor delegation
gmendmer?t to the Charter: Th!s opservatlon was SUprrEeéimmented that when making the decision to impose
in the Worklng Group, at which time it was noted that mak'“g nctions, the Security Council should have at its disposal
sanctions dependent on the nqn-emstence of harm to third  ~+ion regarding both the short- and long-term impact
States would be contrary to Article 50. of those sanctions. The suggestion was made that the
paragraph could be further improved through theadtrction

of an element recognizing the need for the Secretariat to be
50. The sponsor delegation made reference to recahle to respond adequately and in an impartial and objective
practice regarding the imposition of additional conditions omanner.

targeted States, thereby impeding or rendering impossilg | the view of another delegation, while it agreed in
their compliance with the provisions of the Security CounCBrincipIe with the thrust of the provision, especially with
resolutions in question. The observation was made thatﬁ'?fgard to the need to constantly monitor the impact of
sponsor delegation, in its introduction to the provision, hadynctions, accounhsuld also be taken of the need to act on
made reference to an element that was not apparent in the i8¢t notice. Therefore. the provision could have been
under consideration and that this #iishal element, namely, jmproved through the inclusion of a further element that
that the imposition of ad_d|t|onal co_nd|t|on5 be exclusively,oid introduce sufficient flexillity to respond to events on
reserved for the Security Council, should be expressye ground. While noting the proposal, the sponsor delegation
included in the provision. indicated that it would largely depend on the ability of the
Secretary-General to respond in a timely manner, but that in
Paragraph 10 any case a decision to impose sanctions under the Charter

51. Inintroducing the paragraph, the sponsor delegatisfould be taken by the Security Council.

noted the excessively destructive nature of some sanctiogg, A further proposal was made to add, either as a new
resulting in the impoverishment of entire nations. During thﬁaragraph 11 or as an additional sentence to paragraph 10,
debate on the provision, reference was made to the overifa requirement that, following the assessment contemplated
between the provision and other existing texts. Hence jfthe provision, appropriate arrangements for the provision

delegation, in supporting the inclusion of the provision, mad§y assistance to States affected by sanctions should be

reference to the recommendations contained in paragraphigvided, in accordance with Article 50 of the Charter.
51 and 52 of the report of the Secretary-General on the

implementation of provisions of the Charter related to
assistance to third States affected by the application of ) ) ] ]
sanctions (A/53/312). Support was expressed in the Working: N introducing paragraph 1 of section Il of the working
Group for the inclusion of a reference to thos®2Perl the sponsoring delegation observeql that |_t was
recommendations in paragraph 10. The Working Groupbgtendeq to stress the importance of the “human,tqnan Ilm!ts”
attention was also drawn to paragraph 16 of the note by tﬂ(esancnong It was aI;o observeq that the provision rt.equ'lred
President of the Security Council dated 29 Janu-99:2 the S.ecun.ty Coung|l to take into accqunt hqmamtanan
whereby special exemptions for the importation of necess&§nsiderations, which were more pressing during times of
foodstuffs, pharraceuticals and medical supplies wer@€ace thanin times of war. Opposing views were expressed
foreseen. Likewise, reference was made to the overldpthe Working Group regarding the value of retaining the
between paragraph 10 and the corresponding provisiond?§Vision in question. Qn the one hand, the observation was
annex Il to resolution 51/242. In this regard, it was remarkeg2de that the proposal ignored thaélamental nature of the
that if the Special Committee still deemed the inclusion of tiRECUrty mechanism, as well as the fact that sanctions were
provision to be necessary, its interrelationship with tho&¥ly imposed following the finding of a threat to the peace.
provisions would have to be clarified. It was further noted th&}S Such the paragraph could cause confusion. Alternatively,
the idea behind this instrument was to establish a genelta}vas observed that the provision flowed from the very

regime on sanctions. As such, the inclusion of provisior??jecnve of sanctions, which was not to exact punishment but
to modify the behaviour of a party that was threatening

Paragraph 9

Section Il, paragraph 1

7
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international peace and security. A reference to annex Il to  Security Council, several suggested improvements to
resolution 51/242 was made in support of this assertion. paragraph 2 were made during the debate. Hence, it was noted
Hence, taking into account the humanitarian limits of thatsanctions in themselves did not violate human rights, nor
sanctions clearly fell within the ambit of the working paper. did they relieve States of their duty to ensure the enjoyment
&human rights. In this regard, reference was made to General

56. While supporting the provision, others also su estd . .
Pp d P 9d mment No. 8 (1997) of the Conitiee on Economic,

modifications to its formulation. In particular, concerns W(—:‘rgO ) i ) ) .
expressed regarding the reference in the last phrase of ial and Cultural Rights, which confirmed that, following

paragraph to humanitarian considerations being “even md |mp_03|t|.on of sanctions, the targeted Stat.e rema ""[E_ r
pressing in time of peace than in time of war”. It was note@n obligation to ensure the absence of discrimination in

in this regard that the provision should not be formulated ﬁglation to the enjoyment of rights enshrined in the

such a manner as to lessen the importance of humanitarl‘g,her:natgnal C(I)\'/;:‘nant Sln Ecor;or_nlc,zszc())(ga'\ol\ a)rz;i(ICuLtLljréal
considerations during times of war, which is reflectieder Ights (General Assembly resolution (XX1) o

alia, in the Geneva Conventions d4®49. Therefore the December 1966, annex). At the same time, in imposing

proposal could benefit from having the concluding Iohrageanctions, the Security Council is obliged to take steps to

either deleted or reformulated to state that such consideratidfi pond to any disproportionate suffering experienced by

were “equally pressing in time of peace as in time of war¥u nerable groups within the targeted country. The remark

As an alternative, it was suggested that the reference colfg® als.gil.mad(.ahtrgt carel CS:hOUId beNtakgn to elr;surehfull
be placed in the heading of section II. Furthermore, if it Wer%omp‘ff‘t' ility W'_t enera omme.nt 0. 6 as well as t €
ovisions of article 4 of the International Covenant on Civil

to be retained in the provision, the more appropriate term M " X S
time of armed conflict” as opposed to “in time of war” Wouldand Political Rights (ibid.). Furthermore, the paragraph could

have to be utilized. In response, the sponsor delegation no?éﬁo t_’e improved b,y having the various nght; contamed
that the provision was formulated to take account of the réh_grem formulatec_i in terms of r!ghts recognized in the
emergence of inter-ethnic and linguistic conflicts and thoéénlversgl Declaration of Human Rights (General Assembly
based on faith, which typically resulted in a much highé'IESOIUt'On 217 A (lll) of 10 ecember1948) and in the

proportion of civilian casualties. It was observed that the&ovenants.
conflicts took place during times of peace and should be 60. Furthermore, the observation was made that the
solved by internal means. provision could take into account the distinction between

57. The observation was also made in the Working Gro&?ne,r‘?‘l sanct.ions, which may aﬁect_certain rights, and
that the international community continued to make effort'%roec'f'C sanct|or?shscl;ch as a ban onlfllghts to ang frrc])m tEe
towards the goal ofimposing “smart” sanctions. It was notéfi”gelt State, w Ic h‘? ?IOtr‘] It was aiso pror;ose It aé L N
in this regard that, while the provision tended to contempla?é)so ute nature in which the provision was pr.mu ated be
the imposition of comprehensive sanctions, the emergi%tenuated' It was further stated that the provision could be

trend towards the adoption of such sanctions rendered f“@?aoaoved t?,rrc:ugh theh dele::on' of Itc:]e rlteferelrllcghto
provision less necessary in practice. undamental” human rights so that it would apply to all rights

equally.
Paragraphs 2 and 3 61. As to paragraph 3, the comment was made that the

58. With a view to expediting the first reading of th(%)rowsmn could fall within section | and that it could benefit

working paper, the Working Group, at its 5th meeting on 1 om being reformulated in less absolute terms. The merger

April, decided to undertake its consideration of the remainiqogiparagraphs 3 and 4, taking into account the note by the

paragraphs in groups of two, beginning with paragraphs 2 anc]|(33|d<-:‘nt ofthe Security Counéfl, was also suggested. The

; . ) ohservation was made that while sanctions may not

3. Inintroducing paragraph 2, the sponsor delegation not o . .
. o emselves be targeted at civilian populations, their
that it had become a standard feature of existing texts. As.t0 . . .
|ﬁﬂé)lementat|on may have repercussions for such populations.

paragraph 3, the sponsor delegation remarked that tI S

e . . Itwas thus proposed to reformulate the beginning phrase to
provision reflected the emerging concern that many sanct|or%%d “ffjhe adoption of decisions and the implementation of
imposed during the 1990s had led to famine and excessive P P

. L s%nctions should not create situations which would ...".
suffering. General support for both provisions was expresse
in the Working Group.
Paragraphs 4 and 5
59. Regarding paragraph 2, while one delegation expressed . duci h h del .
strong support for its inclusion, citing its own curren 2. In introducing paragraph 4, the sponsor delegation

experience under the sanctions regime imposed on it by lrrt?(gnarked that it was axiomatic that sanctions cannot be open-
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ended and that they should be subject to periodic adjustments.
Furthermore, in regard to paragraph 5, it noted the importance
of suspending sanctions in order to avert a humanitarian

and imposing sanctions. Regarding paragraph 9, it noted that
international humanitarian organizations should be given a

chance to fulfil their respective mandates. Concerning both

disaster arising out of an emergency situation doae paragraphs, it was observed that the issues covered in

majeure It was proposed that paragraph 4 be linked to
paragraph 3 of section |, particularly in regard to specifying
time limits for the duration of sanctions. It was noted that the
issue was related to the question of the exercise of the veto
power and the resultant limitation on the undertaking of
periodic reviews that may arise.

paragraphs 5 to 11 had already been covered in other
instruments, notably resolution 51/242 and the note by the
President of the Security CHuncil.

As such, the paragraph
should take the provisions of those texdsointd. A

further suggestion was made to switch paragraphs 6 and 7
around, so as to allow for better consistency in the drafting

of the proposal.

Paragraphs 6 and 7

63. In introducing paragraph 6, the sponsor delegation

Paragraphs 10 and 11

stressed the importance of the basic principles of impartiality
and neutrality in providing humanitarian assistance. With
regard to paragraph 7, it referred to situations in which
intervention, ostensibly to avert a humanitarian disaster, may
have the opposite effect, resulting in an exacerbation of the
situation. Particular reference was made to situations in which  regime. In commenting on paragraph 11, it noted that the
the infrastructure of a State breaks down. principles in question, namely impartiality and non-

64. Inconnection with paragraph 6, clarification was Sougmscnmma.tlon, were th? basis uponlwhlch the activities of
regarding who would have to ensure unimpeded acceswan'ta”an organizations are carried out.

humanitarian assistance. In particular, concern was expressed 68. While support for paragraph 11 was expressed in the
that the provision might be interpreted as placing that Working Group, it was noted that the paragraph was
obligation solely on the Security Council, while not redundant, given paragraph 6, and therefore the working
adequately covering a situation in which the Government of paper could be improved upon by having both provisions
the targeted State prevents assistance from reaching certain amalgamated into one. A similar comment was made to the

67. With regard to paragraph 10, the sponsor delegation
referred to the importance of ensuring that a permissive
system be established for the simplification of the delivery of
humanitarian supplies as well as the exclusion of medical
supplies and staple food items from the scope of the sanctions

sectors of its population. In response, the sponsor delegation
pointed to the numerous international organizations and other
bodies and entities involved in the provision of humanitarian

assistance and stressed the importance of not interfering with

effect that the explanation given for paragraph 6 by the
sponsor delegation was more appropriate for paragraph 11.

As such, the deletion of existing paragraph 6 and its

replacement with the text in paragraphuthesisd. In

their operational procedures and the inadmissibility of usingaction, the sponsor delegation remarked that this proposal

armed force in the provision of humanitarian assistance,
which might paralyse the work of international humanitarian
organizations and institutions or nullify such activities. 69

65. As to paragraph 7, clarification was likewise sought

regarding the difference between paragraphs 3 and 7, since

the first part of the provision seemed to be reflected in

could be considered in the context of the proposal to
amalgamate paragraphs 6 and 11.

The view was expressed as to the necessity of further

deliberations on the document, taking into account the views

expressed at the first reading, and the preparation of a revised

draft for the second reading at the next session of the Special

paragraph 3. In this regard, the sponsor delegation observed Committee.

that, while paragraph 3 established the inadmissibility of

causing excessive suffering to the civilian population,C,

paragraph 7 was broader, as it covered situations in which the
imposition of measures resulted in the breakdown of the
infrastructure of the State.

Paragraphs 8 and 9

66. Incommenting on paragraph 8, the sponsor delegatigg

Draft declaration on the basic principles
and criteria for the work of United
Nations peacekeeping missions and
mechanisms for the prevention and
settlement of crises and conflicts

Atits 6th, 7th and 10th meetings, on 15 and 20 April,

noted the importance of taking into consideration the viewge \working Group of the Special Committee considered both
of international humanitarian organizations when pla”“”@eneral and specific aspects of the working paper entitled
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“Fundamentals of the legal basis for United Nations
peacekeeping operations in the context of Chapter VI of the

Special Committee on Peacekeeping Operations for its

consideration. A point was made in this regard that the

Charter of the United Nations” (A/AC.182/L.89/Add.2 and proposed recommendation could become a decision only if

Corr.1)¢ submitted by the delegation of the Russian
Federation at the 1998 session of the Special Ciitam 73

71. The sponsor delegation, in its introductory statement,
pointed out that recent attempts by some Member States to
bypass the Charter obligations concerning peacekeeping
operations made it necessary to reaffirm the importance of the
Charter as a basis for peacekeeping operatioeseRt events
also underscored the key role of the Security Council as the
only organ authorized to adopt decisions regarding the
application of coercive measures in the interests of the entire
international community. In this connection, the sponsor
delegation reiterated that the aim of the proposal was to
improve United Nations peacekeeping operations by
elaborating the legal basis of those operations. Owing to the
multifaceted nature of the issue, it was suggested that the
focus first be on the development of a legal framework of the
peacekeeping missions carried out with the consent of States
in the context of Chapter VI of the Charter. The working
paper identified key elements of said legal framework as a
basis for the discussion, which included a clear definition of
the mandate of peacekeeping operations, including
humanitarian assistance; establishing the limits to the
peacekeepers’ right to self-defence, while strengthening their
protection; analysing the mechanism of apportioning
responsibility between the United Nations and troop-
contributing States for the damage caused in the course of
peacekeeping operations; and specifying basic principles of
peacekeeping, including the principles of neutrality,
impartiality and non-interference in the internal affairs of
States parties to the conflict. The sponsor delegation
suggested that the Special Coittee start a paragraph-by-74l

it was approved by the Assembly.

A suggestion was also made to invite the views of the

Fifth Committee on the advisability of the Special
Committee’s consideration of matters that were closely
related to the work of the Fifth Committee. It was further
suggested that there was a need first to establish what had

already been achieved by other bodies in relevant areas, and

that the findiogklde properly reflected in the proposal
by the sponsor. A suggestion was also made to invite the
Chairman or the secretariat of the Special Committee on
Peacekeeping Operations to inform the Special Committee
on the Charter of its activities that might be relevant to the
proposal under consideration and to comment on a possible
duplication of work between the Special Committee on the
Charter and the Special Committee on Peacekeeping
Operations. In response to the latter suggestion, the
secretariat of the Special Committee on the Charter informed

the delegations that, owing to the fact that the Special

Committee on Peacekeeping Operations was currently in

session, the requested information could be made available
to the Sixth Committee during the fifty-fourth session of the
General Assembly, in connection with its consideration of the
report of the Specialittaaron the Charter. It was also

stated that the contacts with the secretariat of the Special
Catteenon Peacekeeping Operationigigested that there

might be some overlap in the work of that body and that of the
Special ®@mmn the Charter. In this connection, the

Secretariat drew the attention of delegationsl@Dé&e
report of the Special Gieenon Peacekeeping Operations

(A/53/127, paras. 47-52).

Reservations were also expressed on the substance as

paragr.a.\ph discqssion of the proposal, bearing in r_“‘”‘?' tWéII as the usefulness of the proposal. A point was made that
possibility of making contacts, for purposes of coordlnatloQ\,,hile the issue of elaborating the legal principles for

with other United Nations bodies engaged in the work on ﬂbeeacekeeping operations might have had some relevance in

practical aspects of peacekeeping operations.

72. Some delegations pointed out that the work of the
Special Committeel®uld not duplicate that of other bodies
established by the General Assembly, such as the Special
Committee on Peacekeeping Operations, the Fifth Cittaen
and the First Committee. They reiterated the view that the
issues raised in the proposal fell within the mandate of such
other bodies. It was suggested that the Special Citt@enon

the cold war period, such an undertaking at the present time

could not be justified, since various questions that had been

raised had largely been dealt with through international

practice. As regards the substance, clarifications were sought

regarding the linkage of the proposed legal elements to

specific parts of the Charter, the legal basis for determining
the budget of peacekeeping operations and the meaning of the

principles of neutrality and impartiality as applied to

Peacekeeping Operations, in particular, was considering legabcgkeeping operations.

issues on peacekeeping relevant to the proposal in quest@g.

In this connection, it was proposed that the SpeciﬁL

Some other delegations were of the view that the

oposal was a useful and timely initiative aimed at providing

C;]omrr;:tte.e on thz Chc?rter Sh,Ol‘”d r:nall(g ‘g rec?mm(zlnOI"J‘J['QQ:onsolidated legal framework necessary for the effective
that the item under discussion shou & referred to t|Izlﬁwctioning of the United Nations in areas of peacekeeping

10
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and conflict prevention in the new conditions of a multipolar  should take into account such issues as vulnerability to the
world. They were of the view that the proposal was entirely  right of veto of decision-making by the Security Council; the
within the mandate of the Committee and favoured a detailed ambiguity of peacekeeping mandates due to the increased
consideration of the proposal. The view was also expressed complexity of peacekeeping tasks as well as the expanding
that no such duplication between the work of the Special scope and duration of operations; and identification of the
Committee on the Charter and that of the Special Catte  @nditions for launching operations in situations arising from
on Peacekeeping existeddause the latter did not deal with  both inter- and intra-State conflicts. It was further suggested
legal aspects of peacekeeping. that guidelines for operations be developed that could apply
fig.cases in which a ceasefire was violated; there was only a

rtial consent of the involved parties to the operations;
parties became belligerent towardsagekeepers; there was
gbsence of clear front lines; the United Nations forces were

76. Withregard to the general aspects of the proposal,
need for a more frequent recourse to Chapter VI of t
Charter in the context of peacekeeping waslerscored. The
point was made that the success of peacekeeping operati R& =
depended on the clear definition of their mandate, comma rp_ed freedom of mo.vement.; t'here was Iack' of legitimate
structure and rules of engagement, and their authority 8I|t|cal guthonty; and |.t was d|ff|cullt to o_letermme Whether.
address the root causes of situations. Caution was uri\éﬁ conflict was domestic or international in nature. Emphams
against the imposition of arbitrary rules on such operatio as a!so placed on the .need FO review the traditional

after their establishment. The view was expressed that an!gtlncnon bereen domestic and international concerns, as

a peacekeeping operation was established, there shoula'\‘r‘?él as the right to the.use of force for self-defence in the

no restriction, limit or arbitrary “sunset” clauses imposed oﬁont,EXt of peacekeeping. It was further suggested that

it. Another view expressed was that a decision on the mand&?@tmgen?y plans should be de\{eloped to alloyv peagekge_pers
establishing a peacekeeping operation should not be indefir} eolle.ter wo_lence directed ag_amst them yvh|le' maintaining

in nature and that a peacekeeping operation should gir impartiality and the legitimacy of their actions.

conducted within the time limits determined by the Security 78. Inresponse to the concerns expressed by delegations
Council. It was suggested that peacekeeping operations over a possible duplication of work with other bodies and the
should be strictly based on the norms and principles of the suggestion to transfer the item in question to the Special
Charter, such as non-interference in the affairs of the States  @Gm®iwmn Peacekeeping Operations for its consideration,
concerned, a respect for sovereignty of States and the sponsor delegation underscored the importance of the
impartiality. It was also remarked that all peacekeeping issue's being under the consideration of the Special
operations should be approved by the Security Counciland Committee on the Charter and pointed out that the fact that
conducted in accordance with the mandate established by the other bodies were dealing with various aspects of
Council. The view was also expressed that States that had peacekeeping could not be used as a justification for not
contributed contingents to peacekeeping operations should allowing the i@eetimfulfil its mandateinder the pretext

bear responsibility if peacekeepers went beyond their ofduplication of work or for transferring consideration of this
mandate and caused damage. It was suggested that, in the issue to other forums. The sponsor delegation noted that other
course of elaborating a legal framework of peacekeeping bodies were dealing primarily with political and operational
operations, proper account should be taken of the need for aspects of the issue, whereas the Special Committee on the
coordinating activities of the United Nations with those of Charter, being a body with highly qualified legal expertise,
regional organizations. It was noted that guidelines for was best suited to deal with the legal aspects of the matter.
peacekeepinghould be supplemented by a mechanism It was suggested that the Special Committee on the Charter
allowing for flexibility in their application so as to respond could hold a joint meeting with the Special Committee on

to the specificity of each conflict or situation. Suggestionseaétkeeping Operations for the benefit of both cattaes.

were also made to promote universal participation inthe 1994  Referring to the 1998 report of the Speciatt€oom
Convention on the Safety of United Nations and Associated Peacekeeping OperationsZA/5Be sponsor delegation
Personnel (General Assembly resolution 49/59 of 9 noted that the secretariat of the Charter Committee should
Decembed 994, annex) and its implementation both by States  draw the attention of the delegations to such documents before
and by non-State actors, as well as extending its scope to the topic is considered and that any conclusions regarding the
cover national personnel associated with peacekeeping possible overlap of the work of the two committees on the
operations. item could not be made prior to the conduct of an in-depth

77. Some delegations, commenting on specific elements""cﬂ‘alySis of the proposal by the Special Committee on the

the proposal, stressed that any future revision of the propo%]arter'
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79. Some other delegations pointed out that the sessions of the Special Committee entitled

consideration of the proposal by the Special Committee on  “Strengthening of the role of the
the Charter, which, in accordance with its mandate, was Organization and enhancing its

focused on legal elements of peacekeeping, was not : "
duplicating activities of other bodies dealing with other effectiveness

aspects of peacekeeping operations. Support was expressed . . .
for strengthening coordination and cooperation of th oS- Atthg Gth meetlng. ofj[he Worklng Group, on 15 April,
Committee with other relevant bodies dealing witfine delegation of Cuba indicated that it considered the work

peacekeeping. zf the Special Committee a pre'paration' for the Millennium
ssembly. The sponsor delegation reaffirmed the content of
80. Some delegations pointed out that the debate on the itg§proposal (A/AC.182/L.93 and Add.1)**  which, in its
had proved that the proposal in its content and form was n@éw, could be a useful reference for the work of all
ripe for an in-depth, element-by-element discussion. It wa|egations in the different bodies of the Organization. The
considered that the ideas and formulations of the proposglonsor reiterated that the revitalization of the role of the
were ambiguous, confusing and not properly draftegseneral Assembly could not be delayed any longer. The
Moreover, there was no supplementary material prepared @fegation of Cuba expressed its willingness to examine the
the sponsor delegation to facilitate discussion on the proposgiservations to its proposal made by delegations in the past,
It was therefore suggested that, owing to lack of support fgg well as those that might be made in the future. The sponsor
the proposal, it should not be considered further by thecognized that some aspects ofits proposal dealt with topics
Special Committee. However, views in support of an elemenat were the focus of discussion in other bodies of the
by-element consideration of the proposal within therganization, but did not consider them to be a duplication
framework of the Committee were also expressed. of work carried out in those bodies. The delegation of Cuba

81. The Chairperson of the Special Committee pointed oexpressed its hope that the review of institutional mechanisms
that the debate on both general and specific aspects of lld proceed along lines that met the expectations of all
proposal had already been held by the Committee at [¥fember States.

current session in accordance with its mandate. Since the

views of delegations were divided, there was no basis toE . . .
proceed with its paragraph-by-paragraph consideration. . Consideration of the revised proposal

82. In response to the comments concerning the need to presented by the Libyan Arab Jamahiriya
oc P g . with a view to strengthening the role of the
improve the text of the proposal and concrete suggestions

made in this connection, the sponsor delegation stated that it _UmtEd '_\Iat'ons in the mamten_ance of
was ready to take into account suggested proposals, such as Intérnational peace and security
the proposal regarding the need to ensure security of the
peacekeepers. As regards the request for the supplemenggry At the 6th meeting of the Working Group, on 15 April,
material for the proposal, the sponsor suggested that sub@ delegation of the Libyan Arab Jamahiriya indicated that
material could be provided by the Secretariat. Respondingr&cent events had added to the responsibility of the Special
objections raised to the element-by-element consideration@mmittee and given more urgency to its work. Regarding
the proposal, the sponsor delegation noted that the discusgténproposal (A/AC.182/L.99), the sponsor delegation
on legal elements and issues presented in the proposal B¥gressed its hope that delegations would find the ideas
already begun and that the normal procedure of the spe(qgntained therein to be useful and would build upon them. In
Committee was to proceed with its element-by-elemeits view, said ideas were not repetitive in respect of those
consideration in the spirit of good will and Cooperationbeing addressed in other forums established by the General
which, in its view, could be the only proper way to fulfil theAssembly. The sponsor considered that the Committee had
Committee’s mandate. It was later pointed out by the sponstbe mandate to reaffirm the role of the United Nations and to
delegation that, owing to the lack of time at the currerigview the Charter of the Organization, unlike other
session of the Committee, such a thorough considerationsgisidiary bodies, such as the Open-Ended Working Group
the proposal should begin at its next session. on the Question of Equitable Representation on and Increase
in the Membership of the Security Council and Other Matters
related to the Security Council, which had been given a
D. Consideration of the working papers specific mandate and yet had been unable to achieve concrete
submitted by Cuba at the 1997 and 1998  results after five years.
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85.
that its proposal drew attention to three elements that were
paralysing the Organization in general and especially the
Security Council. The Council had failed to fully observe the

The delegation of the Libyan Arab Jamabhiriya indicated 90.

Under operative paragraph 3, an advisory opinion
would be sought from the International Court of Justice as to
the legal consequences of the resort to the use of force by

States eithdwowitthe prior authorization of the Security

provisions of the Charter of the United Nations, particularly Council or outside the context of self-defence, as well as

Article 24. In the light of the fact that the Council had been
neither prompt nor effective in fulfilling its mandatender the
Charter, the sponsor considered that it was important to
reactivate the role of the General Assembly, which had, to
some extent, been appropriated by the Council.

86.
rules in cases where the Security Council had failed
perform its mandate by not taking a balanced approach.
a State that had been and continued to be the object

regarding the role of the United Nations in guaranteeing the
system of collective security. In explaining the proposal, the

sponsor delegation reiterated its conviction that the Charter
must be relied upon to prevent conflicts. As such, obstacles

in the operation of the established international security
The sponsor considered it necessary to establish cer{gﬁmework should be r?mo"e‘?'- Flurthe.rm.ore, It n.oted t_hat the
ommittee could continue with its priority consideration of
proposal next year and submit its recommendations to the
%qneral Assembly at its fifty-fifth session. The delegation of

sanctions, the sponsor delegation denounced the existenc,@%f“ruS subsequently indicated to the Special Committee that

a double standard concerning the application of laws aftdv
rules. In its view, there were States upon which sanctions
simply would not be imposed regardless of the nature of the
laws violated by them or the actions committed by them, some
of which constituted a threat to international peace and
security.

87. The Libyan Arab Jamahiriya indicated that its proposQ

iIshed to be reflected as sponsor of the proposal.

91. Withregard to the preambular paragraphs, it was noted
that while they included existing consensus language, they did
not reflect the context in whicmtihaadge had originally

been adopted. ligeggested therefore that referenbesid

be made to other principles that were not included in the
roposal before the Special Committee but that existed in

had been submitted bearing in mind the future of thtgose other texts. While support was egpressed for operative
Organization. Unless the aspect of strengthening ﬂqé\ragraphs 1 and 2 by some delegations, others noted that

Organization was addressed so that it could protect the rig £se paragraphs contained only a partial summary of the

of the small and the weak States against the powerful Ongg’estion of the lawfulness of the use of force. In that regard,
the very future of the Organization itself would remain int was stated that that approgch d'd_nOt adequately address
jeopardy. what was a complex area of international law.

88. The sponsor delegation indicated that its proposal w%% V\ﬁthdregard to operati\c/jg parf;\]graph 3. some delegatfior;ls
general in nature and that it would proceed to amend it so tfgtPressed concern regarding the appropriateness of the

the Special Committee might commence its paragraph- b _n3|de'rat|on ofthe |tem pyjhe Special Commlt;ee._ In th'ﬁ
paragraph consideration. onnection, serious misgivings were expressed since the

proposal related to several sensitive matters concerning
international peace and security before the Securityril.

It was felt that the Council was the proper forum for
discussions on the issue and that it was difficult to remove it
from the political context. Reference was made to Article 12
of the Charter, under the terms of which the General

) ) _Assembly was barred from considering matters with which
89. Atthe 8th meeting of the Working Group, on 16 Aprllthe Council was seized. Hence, the view was expressed that

the r.epresentative of the Russian Federat_ion in_troduce({ihg proposal in operative paragraph 3 was inappropriate as
working paper (A/AC.182/L.104) for the consideration of thﬁ attempted to circumvent Article 12

Special Committee. He explained that the proposal sought to

reaffirm the immutability of provisions of the Charter of the?3.  The view was also expressed that it was not useful to
United Nations in the area of peace and security, as well refer a generic question to the International Court of Justice
to strengthen the role of the United Nations. Thior an advisory opinion. Furthermore, in the view of some
introduction of the proposal, noting that most of th&ive other than that the legal consequences of the use of

major texts, including the Charter. case. Doubts were also expressed regarding the usefulness

of the submission of the query to the International Court of

F. Consideration of the working paper
submitted by the Russian Federation
and Belarus

13
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Justice in the broader context of the debate on humanitarian considerations. It was noted further that all legal norms were
intervention. The remark was made that the proposal in formulated in their context, not in a vacuum. Thus, it was
operative paragraph 3 could be regarded as requiring the maintained that the prudent and acceptable legal method to
International Court of Justice to consider the changing role clarify the legal position regarding the issue in question was
of the United Nations in regard to the maintenance of byrequestfor an advisory opinion of the International Court
international peace and security. Similarly, it was pointed out of Justice.

that the reference to “urgency” in that paragraph suggestgg.
that the Court would be required to consider political issue
The observation was also made that it was clear from the brfef} the Charter. In this regard, it was observed that

debate on the working paper in the Working Group that t velopments in the Balkans were serious since they posed

F|me Washnotjrlght to conduct a strictly legal analysis of thSn unprecedented threat to the Charter of the United Nations,
Issue at hand. in particular with regard to Article 2, paragraphs 4 and 7;
94. Some delegations expressed their strong preference for  Article 51; Article 53, paragraph 1; and Article 54.

the removal of the proposal_ from the ageqda of the Specgyél While supporting the proposal, some delegations noted
Commlttee. .Other delegatlon.s. felt that !t shoulld not bt‘f'lat it could be further refined by being formulated in clearer
considered in view 'of thg political situation. Still otherqe al terms. It was noted that if the formulation were
prqposed Fhat cor_15|derat|on of the p'rc.)posal be postpon roved, greater consensus on the submission of the request

until such time as it would lead to positive results. for an advisory opinion to the Court might be attained. In this

95. Aview was expressed that it was time to re-examine regard, the observation was made that the reference in
the principles governing the question of territorial operative paragraph 3 to “legal consequences” could be
sovereignty, including the prohibition on non-intervention in interpreted as including political considerations that would
the domestic jurisdiction of Member States. In this notbe appropriate for the Court to consider. Instead, it was
connection, it was suggested that the Charter be amendedto proposed that that reference be replaced by the word
allow for humanitarian intervention, and that appropriate “legality”. In response, it was noted that it might best be left
guidelines be established to regulate such action. Reference up to the Court itself to decide whether the question was
was made in this regard to the 1962 advisory opinion ofthe couched in sufficiently legal terms to warrant its
International Court of Justice in ti@ertain Expenses of the consideration.

United Nationscase!® in which the Court confirmed thatloo_
under Article 24 the Security@incil was primarily but not
exclusively responsible for the maintenance of internatio
peace and security.

Furthermore, the view was expressed that the working
per was timely, as it was aimed at enforcing the principles

In response to the debate on the proposal, the Russian
Federation stated that it was motivated by the concern that at
”ﬁfe current stage of legal development, the acts in question
were in conflict with provisions of the Charter of the United
96. Other delegations expressed strong support for the Nations. Reference was made in this connection to the
proposal in the Working Group. As to the appropriateness of  Definition of Aggression, adopted by the General Assembly
the consideration of the proposal in the Special Committee, by consensus in 1974 (resolution 3314 (XXIX) of 14
reference was made to General Assembly resolution 53/106ceber 1974, annex), and to the decision of the
in which the Assembly requested the Special Committee to  International Court of JusticeNiictraguacase’® in
continue its consideration of all proposals concerning the which the Court made reference with approval to the view of
maintenance of international peace and security, including the International Law Commission that “the law of the Charter
proposals that were submitted at the current session of the concerning the prohibition of the use of force in itself
Committee. The view was also expressed that the proposal constitutes a conspicuous example of a rule in international
did not violate the provisions of Article 12 of the Charter. In law having the charactgusotogens®’ Likewise, the
this regard, it was pointed out that the preamble to the attention of the Special Committee was drawn to article 53
proposed draft resolution made reference to the competence of the 1969 Viennen@on on the Law of Treati¢§, in
of the General Assembly under Article 11 to consider the terms of which a peremptory norm could be modified only by
general principles of cooperation in the maintenance of a subsequent norm of general international law having the
international peace and security. same character. Similarly, since, under its Ar€i8le

97. Onthe point of the political dimensions of the issue &bligatipns undgr the Chgrter tO,Ok precedence over other
hand, the Working Group was reminded of the prior recourérétemat'onal obligations, in the view of that delegat|o.n, the
to the International Court of Justice in the context of thléesor'ato forpe cgntrar}é to thelgtha;t(]:‘r v¥o|uld require Its
South-West Africa cases, which also involved poIitica‘ilrnen ment in order to be considered lawiul.

14
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101. Following the holding of informal consultations on the
proposal, the delegation of the Russian Federation presented
an oral report to the Working Group at its 10th meeting, on
20 April. It noted that the informal consultations had revealed
that while some delegations supported the proposal, others
expressed doubts about the desirability of considering it.
Furthermore, some delegations expressed a preference for a
more precise legal formulation, and several changes were
proposed. On the basis of those discussions, at the same
meeting, the sponsors, the Russian Federation and Belarus,
placed the following revised version of theiifial proposal
(A/AC.182/L.104/Rev.1) before the Special Coiittee for
consideration in the future:

“The Special Committee submits to the General
Assembly at its fifty-fourth session for consideration
and adoption the following draft resolution:

“The General Assembly,

“Reaffirmingthat, pursuant to the Charter
of the United Nations, the maintenance of
international peace and security and the
development of friendly relations and cooperation
among States are one of the basic purposes of the
Organization,

“Bearing in mind the exceptional
importance of the Charter of the United Nations
for the maintenance of international peace and
security and also for the establishment and
maintenance of law and order in relations among
States and in the world as a whole,

“Confirmingthe principle that States shall
refrain in their international relations from the
threat or use of force against the territorial
integrity or political independence of States, or
in any other manner inconsistent with the
purposes of the United Nations, and also that the
threat or use of force is a violation of
international law and of the Charter of the United
Nations,

“Recalling once again that no
considerations, whether political, economic,
military or of any other kind, may be used to
justify the threat or use of force in violation of the
Charter of the United Nations,

“Reaffirming agairthat wars of aggression
are a crime against peace, which gives rise to
responsibility under international law,

“Recallingthe primary responsibility of the
Security Council pursuant to the Charter of the

United Nations for the maintenance of
international peace and security,

“Referringto Chapter VIII of the Charter

of the United Nations, which acknowledges the
role of regional arrangements or agencies in
dealing with such matters relating to the
maintenance of international peace and security
as are appropriate for regional action, provided
that such arrangements or agencies and their
activities are consistent with the purposes and
principles of the United Nations,

“Referringto Article 11 of the Charter of
the United Nations, which authorizes the General
Assembly to consider the general principles of
cooperation in the maintenance of international
peace and security and to make recommendations
to the Members of the Organization or to the
Security Council or to both,

Récallingthat the General Assembly may
request the International Court of Justice to give
an advisory opinion on any legal question,

“Referringto its resolution 53/106 of 8
Decemberl 998, pursuant to which the Special
Committee is requested at its sessid98D,
inter alia, to continue its consideration of all
proposals concerning the question of the
maintenance of international peace and security
in all its aspects in order to strengthen the role of
the United Nations and, in that context, to
consider other proposals relating to the
maintenance of international peace and security
already submitted or which may be submitted to
the Special Committee at its sessiorli®99,

“1Affirmsthat action by air, sea or land
forces of all Members of the United Nations or
by some of them for purposes of the maintenance
ofinternational peace and security is permissible
only on the basis of a decision of the Security
Council pursuant to Chapter VIl of the Charter
of the United Nations or in exercise of the
inherent right of individual or collective self-
defence pursuant to Article 51 of the Charter;

“2. Emphasizeghe immutability of the
provisions of Article 53, paragraph 1, of the
Charter of the United Nations to the effect that,
inter alia, no enforcement action shall be taken
under regional arrangements or by regional
agencies without the authorization of the Security
Council;
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“3. Asamatter of urgency and pursuant the interpretation and implementation of the Charter. The
to Article 96, paragraph 1, of the Charter of the  point was made that the decision as to whether the Committee
United Nations, requests the International Court should continue its consideration of the topic at its next
of Justice to give an advisory opinion on the session was to be taken by the Assembly and not by the

following legal questions: Committee itself.

— Under contemporary international law, 104. Itwas also noted that in paragraph 4 (a) of its resolution
does a State or group of States have the 53/106, the General Assembly made it possible for the
right to make use of armed force without  Special Cattea to consider any new proposals concerning
a decision of the Security Council taken the question of the maintenance of international peace and
pursuant to Chapter VIl of the Charter securityin all its aspects in order to strengthen the role of the
of the United Nations, exceptin exercise United Nations. The view was expressed, however, that
of the right to individual or collective Assembly resolutions did not constitute a carte blanche for
self-defence pursuant to Article 51 of bringing in material not appropriate for the consideration of

the Charter? the Special Committee.

— Issuch use of armed force a violation of
the obligations of that State or group of
States under the Charter of the United
Nations?

— Do States that are not the object of the
use of armed force have a right to
compensation for damages which they
sustained as a consequence of such use
of armed force inasmuch as they were
unable fully to enjoy their rights under
contemporary international law,
particularly the Charter of the United
Nations?”

102. Following the intnduction of the revised proposal, the
view was reiterated that it should not be considered further
as doing so was not appropriate under Article 12 of the
Charter, nor was its referral to the International Court of
Justice warranted. On the other hand, it was disputed in the
Working Group whether the consideration of the proposal by
the Committee would impinge on the competence of the
Security Council in the matter. It was also noted that, while
there had been informal consultations on the content of the
proposal, they had been conducted without prejudice to the
position of some delegations that the proposal as such was
neither useful nor helpful. Some delegations that had opposed
the working paper and the draft resolution stated that their
views had not changed. Other delegations that were in favour
of the proposal also stated that their view had remained
unchanged.

103. While some delegations reiterated their strong
preference for the removal of the proposal from the agenda
of the Special Committee, others emphasized that the
proposal was extremely important and timely. The General
Assembly was entitled to seek an advisory opinion from the
International Court of Justice on the legal issues relating to
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Chapter IV
Peaceful settlement of disputes

A. Consideration of the revised proposal
submitted by Sierra Leone, entitled
“Establishment of a dispute prevention

Working Group, it was noted that the optimal solution may
lie somewhere between the two proposals.

107. Atthe 10th meeting of the Working Group, on 20 April,
support was expressed for the incorporation of the informal
paper into the report of the Special Committee so as to
facilitate further consideration either in the Sixth Coittee

or at future sessions of the Special Committee. The informal

and early settlement service”

105. Atthe 9th meeting of the Working Group, on 19 April
1999, the delegation of Sierra Leone referred to its proposal
entitled “Establishment of a dispute prevention and early
settlement sereie”,® and reported to the Working Group on
the results of informal consultations held during the current
session of the Special Committee on the proposal. It noted
that an informal paper had been circulated by the delegation
of the United Kingdom of Great Britain and Northern Ireland
during those consultations containing a further
complementary proposal.

106. It was explained that the informal paper arose as a
response to the concern expressed by some delegations at the
previous session of the Special Committee regarding the
complexity of the Sierra Leone proposal. Hence, emphasis
was placed on existing methods of dispute prevention, and
States were encouraged to make greater use of such
mechanisms. In this regard, reference was made, by way of
example, to the Panel for Inquiry and Conciliation established
by the General Assembly in its resolution 268 D (lIl) of
28 April 1949; the register of experts in legal and other fields
prepared by the Secretary-General in response to General
Assembly resolution 2329 (XXII) of 18 Decemb&967; the
Declaration on Fact-finding by the United Nations in the Field
of the Maintenance of International Peace and Security, which
provided that the Secretary-General should prepare and
update lists of experts in various fields who would be
available for fact-finding missions (see Assembly resolution
46/59 of 9 Decembet991, annex, sect. Il, para. 14); and the
lists of conciliators and arbitrators establisheder annexes

V and VIl to the United Nations Convention on the Law of
the Sed? respectively. It was noted, however, that the first
few examples, which were included in the text to facilitate
discussions, were dated, and that there might exist other
mechanisms that could be more appropriately referred to in
the text. Furthermore, it was noted that the two proposals
could be effectively combined by emphasizing the use of
existing mechanisms or by requesting that the Secretary-
General create new lists of experts and incorporating
elements ofthe Sierra Leone proposal, such as the aspect of
dispute prevention. While this approach was supported in the

paper read as follows:

“Elements for a resolution on dispute prevention
and settlement

“The General Assembly

“RecallingArticle 33 of the Charter of the United
Nations, and deeming it desirable to assist the
compliance by Member States with their obligation
under Article 33 first of all to seek a solution of their
disputes by peaceful means of their choice,

“Recalling withappreciationthe work done by

the delegation of Sierra Leone during recent sessions
of the Special Committee on the Charter of the United
Nations and on the Strengthening of the Role of the
Organization to encourage States to focus on the need
to settle peacefully disputes between States at an early
stage before they are likely to cause a threat to
international peace and security,

“Emphasizinghe need to promote the peaceful
settlement of disputes,

“Recallingits resolution 268 D (111) of 28 April
1949 on the creation of a panel for inquiry and
conciliation, the annex to which contains articles
relating to the composition and use of the Panel for
Inquiry and Conciliation,

“Recalling alsdts resolution 2329 (XXII) of 18
Decemberl 967, in which it requested the Secretary-
General to prepare a register of experts in legal and
other fields, whose services States parties to a dispute
might use by agreement for fact-finding in relation to
the dispute,

“Recallingits resolution 50/50 of 11 December
1995, the annex to which contains the United Nations
Model Rules for the Conciliation of Disputes Between
States,

“l. Reaffirmthe duty of States to find peaceful
means by which to settle any dispute before it is likely
to cause a threat to the maintenance of international
peace and security, and encourages States parties to any
dispute to endeavour to settle it as early as possible;
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“2.  Notesthe wide variety of methods for the B,
peaceful settlement of disputes currently available to
States, both inside and outside the United Nations
system;

Consideration of the working paper
entitled “Revised version of the
amendments to the Statute of the
International Court of Justice submitted
by Guatemala to the Special Committee in
1997 and slightly modified in 1998”

“3. UrgesStates parties to any dispute to make
the most effective use of existing methods of dispute
settlement;

“4. RemindStates parties to any dispute of the109. Atthe 1st meeting of the Working Group, on 12 April,
possibility of making use of the Panel for Inquiry andhe delegation of Guatemala introduced a revised proposal
Conciliation set up by the General Assembly in itgntitled “New proposal subitted by Guatemala for the
resolution 268 D (lll) as one means of complying wittamendment of the Statute of the International Court of Justice
their obligations under Article 33 of the Charter of theo extend its competence with respect to contentious matters
United Nations; to disputes between States and intergovernmental

“5.  EncouragesStates parties to anydisputeorganizations”, contained in the annex to its gxplanatory
to make use of the experts whose names appear, for pemorandum (A/AC.182/L.103 and Corr.1), which read as

purpose of providing fact-finding services, in thd!lows:

register set up by the Secretary-General pursuantto  “A.

paragraph 4 of its resolution 2329 (XXII);

“6. Requestbe Secretary-General to take such
steps as are necessary to encourage States to designate
suitably qualified persons who are willing to serve on
the Panel for Inquiry and Conciliation or to have their
names included in the register referred to in paragraph
5 above.”

108. Atthe same meeting, a formal request was made that “B.

the Secretariat prepare an updated assessment regarding the
status of the various mechanisms at the disposal of the
Secretary-General in the context of dispute prevention and
settlement, which should be submitted to the Sixth Cattrea

in connection with its consideration of the report of the
Special Committee. This would entail a review of existing
mechanisms with a view to assisting delegations in the
consideration of the proposal by Sierra Leone in the light of
the additional proposal by the United Kingdom. General
support was expressed for this suggestion. Some delegations
preferred an in-depth analysis, including an evaluation of the
efficacy of the mechanisms at the disposal of the Security
Council, the General Assembly or the Secretary-General.
Others noted that substantial work in this area had already
been undertaken, and expressed a preference for a more
concise list of mechanisms, leaving it up to Member States
to draw their own conclusions regarding the efficacy of those
mechanisms.

18

“C.

Article 34, paragraph 1should read

‘L. Only States and, under the conditions laid
down in Article 36A, the United Nations or any
other public international organization
established by a treaty registered in accordance
with Article 102 of the Charter of the United
Nations, may be parties in cases before the
Court.’

Insertin Article 36, paragraph 1, immediately
after ‘Court’, the words ‘to deal with disputes
between States’.

Insertan Article 36Areading
‘Article 36A

‘L. The Court shall be competent to deal with
any dispute between a State or a number of
States, on the one hand, and a public international
organization, on the other, where the constituent
instrument of the organization confers
competence on the Court for such purpose and
the dispute is one of those provided for in the
relevant provisions of the instrument.

2.  The competence of the Court shall extend

to all disputes between a State or a number of
States, on the one hand, and a public international
organization, on the other, which are referred to

it by the parties. It shall also encompass, with

respect to such disputes, all matters specifically
provided for in treaties to which one or a number

of States and a public international organization

are parties.



A/54/33

“D.

“E.

“F.

“G.

“H.

3. Inthe event of a dispute as to whether the public international organizations (including the
Court has jurisdiction under this Article, the United Nations) to which the Court is open under
matter shall be settled by the decision of the Article 34, paragraph 1.”

Court.’ 110. The sponsor delegation pointed out that the revised
Insertan Article 36Breading proposal, which replaced in its entirety the one that it had
‘Article 36B submitted to the Special Committeelif97 and 1998, was

aworkable one. The same delegation recalled that in 1971,

‘In order that competence may be conferregihen the Secretary-General consulted States on how to
on the Court, under Article 36A, paragraph 1 opnhance the efficiency of the International Court of Justice,
2, with respect to a dispute to which a publigygth the United Kingdom and the United States of America
international organization is a party, sucthag, in principle, favoured the idea of extending the Court’s

organization must have deposited with th,risdiction along the lines recommended by the sponsor (see
Registrar of the Court a declaration by which ifz/g382, para. 205, and A/8382/Add.1, para. 13). In addition,

accepts the jurisdiction of the Court, in1g other States had tended to share the same view.
accordance with the terms and subject to the . hat. | . 9 he C indeed
conditions of the Statute and the Rules of thﬁlﬁ' Nr?tlngt at,k|:1 cgm%arlzov t01. 71’:; ourt |:1 ee
Court, to settle the dispute referred to it or t ad a heavy workload, the delegation of Guatemala was

exercise its competence under the provisions gpvertheless of the view that this did not constitute a valid

heArgument for opposing its proposal, since there was no
l&ertaintythat the situation would not change. Moreover, the
sponsor expressed the view that the possible delays that
arties to a dispute might have to face when bringing a matter
referred to it or the matter with which it deals b efore the Court would not necessarily deter them from doing
virtue of the relevant treaty or convention, and 50 Furthermore, the sponsor delegatiqn aFided tha‘F, although
accept the obligations of a Member of the Unitegje number of intergovernmental organizations had increased
Nations under Article 94 of the Charter of theconsiderably since 1971, there had been few disputes between
United Nations.’ them and States.

the relevant treaty or convention. In t
declaration the organization shall also underta
to comply in good faith with the decision or
decisions of the Court concerning the dispu;E

112. Astothe argument that the proposal would require an
amendment to the Charter of the United Nations, the sponsor
‘Article 36C observed that, notwithstanding the provisions of the Charter
‘In any of the cases provided for in Article referring to the Court, amending the Statute of the Court, for
36A, neither Article 31, paragraphs 2, 3, 4 an@ractical and substantive purposes, was not the same as
6, nor, with respect to a public internationapmending the Charter proper. The main argument put forward
organization which is a party to the disputeby the sponsor delegation was that the Court functioned
Article 34, paragraph 3, shall apply.’ separately and independently from the other organs of the

. . United Nations, the functions of the latter being
In Art!cle 53, paragraph 2, Arncle 36A should befundamentally different from those of the Court.
mentioned, as well as Articles 36 and 37.

Insertan Article 36Creading

. . . . 113. The sponsor delegation proposed that the Special
Insertin Artlcle‘ 62, p,fsl‘ragraph 1 'mme_d'atelyCommittee recommend to the General Assembly that it send
ater the Wom.l SFate Y J.[he United N_athnS ' states an abbreviated version of the guestionnaire contained
anc_)ther public mFernatlonaI organlzgtlon tOln the report of the Special Committee of 1998 sessiofi
which the Court is open under Article 34,

paragraph 1. and that it consult the Court on the proposal of Guatemala.

114. While thanking the sponsor delegation for the revised
version of the proposal, some delegations noted that the
L Yiitical will to proceed with said proposal had not manifested
parties’by States o_ther thap those concerned Wselfin the Special Committee. The view was expressed that
Fhe case, the Un!ted_ Nations or other pUbl.'?he proposal was feasible technically but not politically, at
international orgamzatmns to which the Court east for the time being. It was felt that the gains to be
open under Article 34, paragraph 1, aBbtained from the proposal did not justify the risky, lengthy

parties ...". At the end of the paragrapbplace : . .
the words ‘all such States’ by ‘all such States anand complex work involved in reforming the Charter of the

In Article 63, paragraph 1lreplacethe words
‘States other than those concerned in the case
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United Nations and the Statute of the Court. Furthermore, it Nations could be seriously affected. Furthermore, the
was noted that the General Assembly in paragraph 4 (e) ofits  representative indicated that, although budgetary matters did
resolution 53/106, had clearly indicated that whatever action not fall within the purview of its mandate, the Special
might be taken as a result of the consideration of the matter Committee could nonetheless bring to the attention of
would have no implications for any changes in the Charter of pertinent bodies the need to address the request of the Court
the United Nations or in the Statute of the International Court for an increased budget for the bi2@@A2001. In order

of Justice. to facilitate consideration of the subject, the delegation of

115. Itwas also stressed that there was no practical neecMﬁX'CO submitted a working paper (A/AC52/L.105).

consensus for reforming the Charter of the United Nations or 118. Some delegations expressed their support for the
the Statute of the Court along the lines of the proposal. The proposal to request the competent committees and bodies of
numerous existing dispute settlement mechanisms for the Organization to give careful consideration to the demands
disputes between States and intergovernmental organizations ofthe Courtifmreddbudgetary resources. Delegations

had proved to be adequate, and some of these already included expressed the view that the growth in the resources of the
possible recourse to the advisory jurisdiction of the Court. International Court of Justice was not proportional to its
The point was made that even if problems for the resolution  significantly increased workload. Therefore, the view was
of such disputes were to arise, this would not necessarily expressed that in the forthcoming biennial budget, the
require amendments to the Charter of the United Nations or legitimate request of the Court should be duly honoured. It
the Statute of the Court. was noted that, on 27 October 1998, the Chairman of the
116. Atthe 4th meeting of the Working Group, on 14 Alori§ixth Committee had addressed a letter to the Chairman of the

1999, the delegation of Guatemala withdrew the proposal, @gh Committee mwhu;h he drew attention to the comments
well as the two recommendations suggested in paragraph H e Court contained in the report of the Secretary-General

above, observing that its adoption in the foreseeable futff8 the consequences th‘?‘t the increase in the volume of cases
appeared most unlikely, while reserving its right t(pefore the Court had on its operation (A/53/326 and Corr.1).

reintroduce it once more auspicious prospects for tljll'g]e secretariat of the Special Committee indicated that the

adoption of the proposal arise. The delegation of Guatemdiqreau Of the Fifth Cgmm|ttee hgd .sent acopy of the letter
also noted that the proposal’s inclusion in the official record? the Adwsor){ Committee on.Adm|n|strat|ve andiégetary

of a body of the Organization and the exchange of views thQHeSF'O“S; which would congder the budget of'the Court for
had ensued would constitute a useful contribution to the WoW(e biennium 2000-2001 in June 1999. In this regard, the

of those favouring the extension of the Court’sjurisdictionOloe was e>.<pressed that t_he discussion in the Adwgory
along the lines suggested. Committee might lead to tangible results that would provide

the Court with sufficient means to discharge its functions

adequately.
C. Practical ways and means of strengthening 119. The point was made that the delegations in the Special
the International Court of Justice while Committee could also do more to further the request of the

respecting its authority and independence Court for additional resources by informally expressing their
support to the delegations in the Fifth Committee.

117. The question was considered by the Working Group 0. The view was expressed that another way to strengthen
its 9th and 10th meetings, on 19 and 20 April. Thehe International Court of Justice would be to encourage more

representative of Mexico indicated that, in the ||ght of thStateS to accept the Compu|sory jurisdiction of the Court’
increased recourse to the International Court of Justice §ince only 62 States had done so.

States, the pressing need to ensure that the Court V\iiJ sl Inth text of the di ion. the Special Ci
provided with the financial resources to adequately carry out —* nthe contextotthe discussion, the specia
as of the view that the request of the International Court of

its functions had motivated it to bring the matter to th ice f . d budaet ited seri iderai
attention of the Special Committee. Recognizing the effor stice foran increased bucget mented serious consideration.
vertheless, since the adoption of decisions on budgetary

undertaken by the Court to deal with the issue (see A/53/3 t within th i f the Special
and Corr.1, chap. Il), the representative of Mexico was of t sues was not within ne competence ot Ine opecia
ommittee, it highlighted the urgency of the issue and

view that the Special Committee could lend its support t ; .
those efforts. The delegation pointed out that if the work gllronglywelcomed that fact that it would be considered by the
visory Committee on Administrative and Budgetary

the Court continued to increase, unless adjustments W% y d the Fifth C it
made, the effectiveness of the principal body of the Unite uestions and the i ommitiee.
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122. As aresult ofits deliberations, at its 231st meeting, on or,d¥®aated by Malta, to have it reconstituted as a

23 April, the Special Committee recommended to the General guardian and trustee of the global commons or the common

Assembly for its consideration and adoption a draft resolution, heritage of mankind. It was explained that the proposed new

which read: role for the Council would envisage the establishment of an

oversight mechanism relative to the global environment and

common concerns, such as the climate, resources of the sea
“Recallingthat the International Court of Justiceang the seabed, outer space and extraterritorial zones. Such

is the principal judicial organ of the United Nations, 3 mechanism would promote a coordinated approach to the

“Notingan increase in the recourse to the Coufioncept of the common heritage of mankind, guaranteeing the

by States and the effects of such an increase on fmination of institutional fragmentation and duplication of
operation, activities of various bodies in relevant areas. It was stated that
y — . the proposal merited further discussion and in-depth
Reca!l|ng_|ts resolution 53/106 .Of 8 Dece.mberconsideration because, in the view of its sponsor, it had been
1998.’ byWh'Ch itrequested the Special Comm|t_tee ndorsed by the Secretary-General in the context of the reform
conS|der. practical ways anq means of strengthening t Fthe United Nations, in particular in document A/52/849
International Court of Justice,

entitled “A new concept of trusteeship”.

Bearing in mindhe comments and observat|on§24_ Some delegations reiterated their views in support of

submitted by the Cqurt and .by States on thﬁﬁe proposal by Malta. In this connection, the proposal was
consequences that the increase in the volume of caii

“The General Assembly,

) . dde that the sponsor offer practical suggestions and
before the Court has on its operation (A/53/326 an nsolidated ideas regarding the possible new responsibilities

Corr.1 and Add.1), of the Council. The sponsor was also invited to clarify the
“1. Expresses its appreciatido the Court for issue of the composition of the proposed new body since the
the measures adopted to operate an increased worklpadsent composition of the Trusteeship Council was not
with maximum efficiency (ibid.); adequate for its new role. Clarification was also sought on the
relationship with other United Nations bodies active in
relevant areas in the overall context of the reform of the
Organization so as to avoid any duplication of work.

“2.  Invites the Court to keep its working
methods under periodic review and to adoptitiddal
measures aimed at expediting its proceedings;

“3.  InviteStates that appear before the Court25. Some other delegations expressed reservations.as
to consider favourably the guidance offered by thEE9ards the proposal for the new role of the Trusteeship
Court in paragraph 3 of the annex to the report of thouncil as a guardian of the common heritage of mankmd. It
Secretary-General containing the comments aftfS underscored that the concept of the common heritage

observations of the Court (A/53/326 and Corr.1) anipelf was a complex and controversial issue. Concerns were

to adopt, whenever possible, any other measure 11l$0 raised regarding a possible duplication of work carried
may helr; to expedite the proéeedings." out by various other United Nations institutions in this field.

It was further noted that the coordination of work of other
forums dealing with many aspects of the common heritage of

Chapter V mankind did obliterate the need for a new oversight
. mechanism. A cautious approach to assigning a new role to

Proposals_concernl_ng the the Council was considere@oessary since any such change

Trusteeship Council in the mandate of the Council would entail revision of the

Charter of the United Nations.

123. At its 10th meeting, on 20 April 1999, the Workingl26. Views in support of the altiion of the Trusteeship
Group of the Special Committee considered proposdguncil were reiterated by some delegations. In this
concerning the Trusteeship Council. The delegation of Maltgonnection, it was noted that such abolition would also
in its introductory statementecalled that although the issudnvolve amending the Charter of the United Nations and
had been on the agenda of the Committee for three yeap®uld have to be carried out in the overall context of United
divergent views regarding the role of the Trusteeship Counéjgtions reform.

remained unchanged, namely, to have the Council abolishgg;7. Some other delegations expressed the opinion that the
since its mandate has been fulfilled; to retain it since itgholition of the Trusteeship Council, entailing amendments
existence at present does not entail any financial implicationg;the Charter of the United Nations, would be unnecessary
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at the present stage since its existence had no financid. Assistance to working groups on the
implications for the Organization. The point was also made  reyitalization of the work of the United
that a need for trusteeship functions might arise in the future. Nations and coordination between the

128. Respnding to various suggestions and observations ~ Special Committee and other working
made during the debate, the sponsor delegation noted thatat groups dealing with the reform of the
the present stage of discussion there was no consensus Organization

regarding the basic concept of the proposal. However, if

authorized by the Committee, the delegation of Malta wou
be ready for an in-depth discussion not only on the underlyi
principles of the proposal but also on practical aspects of
future implementation.

%1. Some delegationsvfaured close contacts, including
rI]T%Iding joint meetings and exchanging information, between
ﬁ?e Special Committee and other bodies of the Organization
dealing with various practical aspects of the issues before the
Committee. In their view, such contacts would help to avoid

Chapter VI duplication Qf work anq promote a mutually complementary
v . ) way of carrying out activities under the respective mandates
Identification of new subjects, of the bodies concerned. The role of the Chairpersons of the
assistance to Working groups on the Committee was considered important in such contacts and
revitalization of the work of the consultations. A suggestion was made that, before the next

United Nati q dinati session of the Committee, the Secretariat could prepare a
nite ations and cooraination summary of the relevant work of other bodies active in the

between the Special Committee and area of the United Nations reform so as to improve the
other working groups dealing with coordination of activities.

the reform of the Organization 132. Preference for a different approach to eliminating
duplication has been also expressed. In this regard, a
A. ldentification of new subjects suggestion was made that the Special Cattea refer those

issues that overlap with the work of other bodies of the United

129. Some delegations were of the view that there was wgtlons to other appropriate bodies. It was also proposed to

compelling need to add new topics to the Special Committet—:‘s(saek the views of such other bodies on the advisability of

agenda at the current juncture, bearing in mind the need ](:Oon5|derat|on by the Committee of issues relevant to the work

economy and making the best use of the limited resourc%sSUCh bodies. Views against such an approach were also

available. It was suggested that a comprehensive exchaﬁloged during the debate. In particular, it was said that other

of views should be conducted prior to adding any new topi(?s dies did not deal with legal questions.

to the Committee’s agenda in order to ascertain the ) .

substantive merits of new proposals as well as to establisf- Work'n_g methods of the Special

whether they would enjoy sufficient political support. It was Committee

suggested that such new proposals should be gtdxhin the

form of action-oriented documents clearly indicating 433. Various sggestions were made regarding possible

possible form of the final outcome of deliberations. ways of improving the working methods of the Special

Committee and enhancing its efficiency. In this regard,

d%mphasis was made concerning the need to avoid duplication

A point was made that such suggestions were not consist A repeutlon in the work .Of the Committee. Some
e egations suggested that, given the number of proposals

with the provisions of subparagraph 4 (a) of Gener tv before the C ee. it 1d b ferable t
Assembly resolution 53/106 and did not provide for the ne(%i”ren y belore he ~.ommittee, 1t would be preterable to
cus the work of the Committee on those proposals. It was

to take into account important newissuesthatmightarisej% h ted that cl i8S in th iderati f
the future. The view was also expressed that important issg}g ersuggested that clear pnies In the consideration o

130. However, objections were raised taygestions not to

concerning the Charter of the United Nations should contin pse proposals Ib'? estabhshzd. Ads regards th? |nttrtoduct|0n
to be considered by the Committee and that the curre anewproposal, itwas considered necessary lirst 1o assess

t
session had witnessed an increased interest in the work of
Committee owing to the introduction of new items.

ractical need for such a proposal and to establish whether
there was sufficient agreement to undertake an in-depth
consideration of the proposal. A point was made that such
evaluation could be facilitated by a more active role of
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sponsors, who, in cooperation with the “friends of the conducting more consultations, with increased transparency
sponsor”, could prepare and circulate, during the sessions of for the recommendations of the Committee to the Assembly.
the General Assembly, relevant informal papers so as %

. . . . . 197. The view was expressed that the Special Catesis
facilitate the debate in the Sixth Committee. Preparation 9 isting procedure for considering its reports was quite

criteria for presentation and discussion of new initiatives W%%tisfactory and that there was no need to obstruct this

also suggested. procedure, which had been tested through practice. It was also

134. Asregards the allocation of time for the consideration stated that¢ardance with the Committee’s past practice,

of various topics, it was suggested that a deadline or atime- which had proven its effectiveness, an in-depth, paragraph-
frame for discussion of each proposal during the Special by-paragraph consideration of proposals should be allowed
Committee’s sessions be established, taking into account the to proceed if a request for such consideration is made. The
nature of the topics on the agenda of the Committee. A point was made that shortening the duration of the
proposal was made to study the possibility of establishinga Cttesis session or of the consideration of proposals on
decision-making mechanism so as to avoid protracted debate its agenda was unacceptable since it would be a diversion
on proposals lacking sufficient support. It was also suggested from the practice established for the work of subsidiary
that a cut-off mechanism be introduced in order to prevent bodies of the General Assembly and would not allow an in-
continued discussion of topics for many years without any depth discussion of important proposals before it, thus
concrete results and to avoid duplication of discussion in  negatively affecting the quality of the Committee’s work. It
other bodies. Views against such a mechanism were voiced. was noted that the effectiveness of the Committee could be
The view was also expressed that the proposed measures enhanced by focusing its work on key issues of its mandate,
would have significantly reduced the effectiveness of the maintaining democratic procedures and the spirit of mutual
Committee and would have damaged its authoritativeness and  respect and cooperation in its work, rather than by artificially
influence. It was further noted that withdrawing proposals for  shortening its sessions. Such limitations could not be justified
which no consensus was likely to be achieved in the since they would affect the right of Member States of the
foreseeable future was conducive to the effective work of the  Citteen whose number had dramatically increased, to
Committee. participate in the Committee’s work. It was therefore

135. A shorter duration, of five to eight days, of the ne)&uggested to extend the duration of the Cdttem’s sessions

session of the Special Committee was also suggested. It VF/%sf(_’ur or f|ve. weeks in order to QIIOW a thor,oﬁjgh
observed that shortening the session would not negativgﬂps'derat'on ofimportant and complex issues pertaining to

affect the consideration of issues before the Committeetri’le progressive development and codiﬁca'tion of ir'lternational
proper utilization of time and conference services is ensuréﬁ‘.’v’ as mandated by the Charter of the United Nations and the

It was remarked that five working days could be sufficient fogeneral Assembly.

substantive discussions, and three days could be allocatedto 138. The view was expressed that with regard to the
the preparation and consideration of the report of the proposals being considered by the Committee for two or three
Committee. The point was made, however, that the duration years, the Secretariat could be invited to assist the Special
of the session should be determined taking into accountthe Committee by identifying those provisions on which no
nature of each topic on the Conittee’s agenda and the time agreement had been reached so that deliberations by the
needed for its consideration. Committee might be conducted in a focused and efficient

136. With a view to shortening the time spent for thgranner.
adoption of the report of the Special Committee, a proposal 139. Inthe course of the discussion, a nunglgersbicns
was made to follow the practice of the Ad Hoc Committee received support, in particular to start the meetings of the
established by General Assembly resolution 51/210, which  Special @mmstrictly on time so as to avoid wasting the
adopts a slender procedural report through paragraph-by- limited resources of the Organization; to submit proposals
paragraph discussion but does not discuss an informal well in advance and in the form of action-oriented texts to
summary of the debate in the Working Group of the Ad Hoc  allow their in-depth study by delegations, taking into account
Committee, annexed to the report. Such a procedure could the time necessary for preparatory work, which in some cases
allow the Special Committee to reduce the time required for mayrequire extensive and protracted diplomatic contacts; to
the adoption of the report to one meeting, instead of the two prepare short-, medium- or long-term programmes for the
or three meetings currently needed. Time thus saved for the Committee, possibly following the example of the
consideration of the report could then be utilized for International Law Commission; and to continue holding the
Committee’s sessions in spring since this practice had proven
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its usefulness in allowing all delegations to prepare for and
participate effectively in the work of the Committee.

140. The Special Comittee decided to consider ways and
means of improving the procedure for the adoption of its
report at its next session, including possible changes to the
nature of the report.
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