)
UNITED NATIONS

E/NL.1999/2
25 June 1999

ENGLISH ONLY*

LAWS AND REGULATIONS

PROMULGATED TO GIVE EFFECT TO THE PROVISIONS OF
THE INTERNATIONAL TREATIES ON NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES

In accordance with the relevant articles of the international treaties on narcotic drugs and psychotropic substances,
the Secretary-General has the honour to communicate the following legislative text.

NEW ZEALAND

Communicated by the Government of New Zealand

NOTE BY THE SECRETARIAT

(a) Some editing of texts may be done by the Secretariat in the interest of clarity.

In this connection, words in square brackets [ ] have been added or changed
by the Secretariat.

(b} Only passages directly relevant to the control of narcotic drugs or psycho-
tropic substances have been reproduced in this document. Non-relevant parts

of laws and regulations have been deleted by the Secretariat; such deletions
are indicated by [...].

MISUSE OF DRUGS AMENDMENT
ACT 1998

*Note by the Secretariat: This document is a direct reproduction of the text

communicated to the Secretariat by the Government of New Zealand.

V.99-85992



E/NL.1999/2
Page 2

1998 Misuse of Drugs Amendment No. 14

ANALYSIS
Title 10. New sections inserted
i. Short Title and commencement 854, Further provision on crimes to
2. Interpretation be treated as included in
8. Amendment of First, Second, and Third extradition treaties
. mm and of Schedule 4 $58. Surrender of offenders
ences nding P

b of 3-83"‘5‘ €OIrespo 85c. Rc:tf;_lcuo;ss on surrender of

5. New sections mscncd $5p. Evidence

12A. Equipment, material, and sub-

Stances used in 3 11. Application of Customs and Excise Act

drugs 12. New Schedule 4 added
128. Laundering proceeds of drug 18. Consequential amendments to other
fences enactments

offe
12c. Commission of offences —_—
outside New Zealand
" 6. Consent of Attorney-General required in SCHEDULES
ings under section 12¢ Schedule 1
7. Mistake as to nature of controlled drug | New Schedule 4 Added to Misuse of Drugs
or substance Act 1975
8. Evidence of
9. Crimes deemed to be included in extra- Schedule 2
1998, No. 14
An Act to amend the Misuse of Drugs Act 1975

{11 May 1998
BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Title and commencement—(1) This Act may be
cited as the Misuse of Drugs Amendment Act 1998, and is
of the Misuse of Act 1975 (“the principal Act”) 1

(2) Except as provided in subsection (3), this Act comes into
force on t.ge day after the date on which it receives the Royal
assent.

1 E/NL.1997/9; E/NL.1998/56
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(8) Sections 9 and 10 come into force on a date to be
appointed by the Governor-General by Order in Council.

2. Interpretation—Section 2 (1) of the principal Act is
amended by inserting, in their appropriate alphabetical order,
the following definitions:

“ ‘Precursor substance’ means any substance specified or

described in Part 1 or Part 2 of Schedule 4:

Vienna Convention’ means the United Nations
Convention Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances adopted in Vienna on
19 December 1988.”

8. Amendment of First, Second, and Third Schedules,
and of Schedule 4—Section 4 of the principal Act (as
substituted,by section 2 of the Misuse of Drugs Amendment
Act 1982) is'amended by adding the following subsection:

“(4) The Governor-General may from time to time, by Order
in Coundl,—

“{a) Amend the name or description of any substance
included in Schedule 4 if the amendment is
necessary for the purposes of rendering that name
or description consistent with international scientific
usage:

‘(b)) Add to or remove from Schedule 4 the name or
description of any substance included in that
schedule if the amendment is necessary for the
purposes of giving effect to any changes to the
Annex to the Vienna Convention.”

€€ ¢

4. Aiding offences against correspondi law of
another country—Section 10 (4) of thlzopﬁnapal Act is
.xendcd by omitting the words “the person charged proves

t”.

5. New sections inserted—The lIx‘incipal Act is amended
by inserting, after section 12, the following sections:

“12A. Equipment, material, and substances used in
production or cultivation of controlled drugs—(1) Every
person commits an offence against this Act who supplies,
produces, or manufactures—

“(a) Any equipment or material that is capable of being used
in, or for, the commission of an offence against
section 6 (1) (b) or section 9; or

“{b) Any precursor substance—

E/NL.1982/30
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knowing that the equipment, material, or substance is to be
used in, or for, the commission of an offence against those

provisions.
“(2) Every on commits an offence against this Act who
has in his or fe?possession—

“(a) Any equipment or material that is capable of being used
in, or for, the commission of an offence against
section 6 (1) (b) or section 9; or

“(b) Any precursor substance—

with the intention that the equipment, material, or substance is
to be used in, or for, the commission of an offence against that
provision.

“(8) Every person who commits an offence against this

section is liable on conviction on indictment,—

“(a)In the case of an offence against subsection (1), to
imprisonment for a term not exceeding 7 years:

“b)In the case of an offence against subsection (2), to
imprisonment for a term not exceeding 5 years.

“(4) i a person is summarily convicted of an offence against

this section,—

“(a) The Court may sentence the person to imprisonment for
a term not exceeding 1 year or to a fine not
exceeding $1,000, or to both; and

“(b) The sentencing limits contained in section 7 of the

Summary Proceedings Act 1957 do not apply.
“}23. Laundering proceeds of drug offences—(1) In this
section,—
“ ‘Conceal’, in relation to property,—
*“(a) Means to conceal or disguise the property; and
“(b) Includes (without limitation)—

“{) To convert the property from one form to
another:

“(ii) To conceal or disguise the nature, source,
location, disposition, or ownership of the
property or of any interest in the
property:

“ ‘Deal with’, in relation to property,—
“(a)Means to deal with the property in any
manner and by any means; and
“(b) Includes (without limitation)—
“(i) To dispose of the pro , whether by wa
W of saipl?a, purchasg, g?f? c);r otherwise:y 4
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“(ii) To transfer possession of the property:
“(iii) To bring the property into New Zealand:
“(iv) To remove property from New Zealand:
Interest’, in relation to property, means—
“(a) A legal or equitable estate or interest in the

£C &

pro :
“{ g) A right, power, or privilege in connection with

the property:

“ ‘Proceeds’, in relation to a specified offence, means
ancﬂrproperty that is derived or realised, directly or
indirectly, by any person from the commission of the
offence:

£ ‘H o) perty’——

“(a)Means real or personal property of anm
description, whether sitll);ted in I;\Iew Zealand 0}1,'
elsewhere and whether tangible or intangible; and

“(b) Includes an interest in any such real or

onal property:
“ ‘Seggruss oﬁ'e%ce’ has the same meaning as it bas in
section 257A of the Crimes Act 1961:
“ ‘Specified drug offence’—

“(a) Means an offence against section 6 or section 9
or section 12a; and

“(b) Includes any act, wherever committed, which
if committed in New Zealand would constitute an
offence against any of those sections.

“(2) Subject to suEsections (6) to (8), every person commits an
offence and is kLable on conviction on indictment to
imprisonment for a term not exceeding 7 years who, in res
of any property that is the proceeds of a specified drug offence,

ges in a money laundering transaction, knowing or
ing that all or part of the property is the proceeds of a
specified drug offence.

*(8) Subject to subsections (6) to (8), every person commits an
offence and is liable on conviction on indictment to
imprisonment for a term not exceeding 5 years who obtains or
has in his or her possession any property (which progerty is the
proceed)i of a specified drug offence committed by another

on

“(a) With intent to engage in 2 money laundering transaction

concerning that proper:ﬂ; and
“(b) Knowing or believing that all or part of the property is
the proceeds of a specified drug offence.
“(4) For the purposes of this section, a person engages in a
money laundening transaction if that person—

E/NL.1999/2
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“(a) Deals with any property; or '

“(b) Assists any other person, whether directly or indirectly,
to deal with any property— '

for the purpose of—

“(c) Concealing that property; or

“(d) Enabling another person to conceal that property.

“(5) In any prosecution for an offence against subsection (2)
or subsection {)3),—

“(a) It is not necessary for the prosecution to prove that the

accused knew or believed that the property was the
proceeds of a particular specified drug offence or a
particular class of specified drug offence:

“(b) It is no defence that the accused believed any property
to be the proceeds of a particular specified drug
offence, when in fact the property was the proceeds
of another specified drug offgflce.

“(6) It is a defence to a charge under this section if the act to
which the charge relates was done by that person, in good
faith, for the purpose of or in connection with—

“(a) The enforcement or intended enforcement of this
section or any other provision of this Act or any
other enactment relating to a specified drug offence
or any other serious offence; or

“(b) The enforcement or intended enforcement of the
Proceeds of Crime Act 1991;3>r

“(c) The enforcement or intended enforcement of the
Financial Transactions Reporting Act 1996.4

“(7) Subject to subsection (8), this section does not apply if—

“(a) Any property is alleged to be the proceeds of a serious
offence; and

“(b) The act that is alleged to constitute that serious offence
was committed outside New Zealand; and

“(c) The act was not, at the time of its commission, an
offence under the law of the place where the act
was done.

“(8)If a on is charged with an offence inst this
section mdpt(;xr: act that is alleged to constitute Ec serious
offence resulting in proceeds was committed outside New
Zealand, it is to be presumed, unless the person charged puts
the matter at issue, that the act was an offence under the law
of the place where the act was done.

“(9) Nothing in this section limits or restricts the operation of
any other provision of this Act or any other enactment.

3 E/NL.1992/38;
4 E/NL.1996/74
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“12c. Commission of offences outside New Zealand—
(1) Subject to subsection (2), every person commits an offence
against this Act who, outside New Zealand, does.or.omits to do
any act that would, if done or omitted in New Zealand,
constitute an offence against—

“(a) Section 6; or

“(b) Section 9; or

“(c) Section 124; or

“(d) Section 12B.

“(2) No proceedings for an offence against subsection (1)
may be brcI:ught unless—

“(a) The person to be charged is a New Zealand citizen; or

*“(b) The person to be charged is present in New Zealand.

“(8) Ev Eerson who commits an offence against this
section is liable on conviction on indictment to the same
penalty to which the person would have been liable had that
person committed the offence in New Zealand.

“(4) Subsection (1) does not apply if the doing or omission of
the act to which the charge relates was not an offence under
the law of the place where the act was done or omitted.

*(5) Despite subsection (4), if a person is ed with an
offence against this section, it is to be presumed, unless the
person ed puts the matter at issue, that the doing or
omission of the act to which the charge relates was an offence
under the law of the place where the act was done or omitted.

*(6) Section 28A applies to proceedings for offences against
this section.”

6. Consent of Attorney-General required in
proceedings under section 12c—The principal Act is
amended by inserting, after section 28, the following section:

“28A. (1) No information may be laid for an offence against-

section 12¢ except with the consent of the Attorney-General.

“(2) A person who is alleged to have committed an offence
a.§a.i.nst section 12C may be arrested, or a warrant for the arrest
of the person may be issued and executed, and any such
person may be remanded in custody or on bail, even if the
Attorney-General’s consent to the laying of the information has
not been obtained, but no further or other proceedings may be
taken until that consent has been obtained.

“(8) The Attorney-General may, before deciding whether or
not to give his or her consent under subsection (1), make such
inquiries as he or she thinks fit.”

E/NL.1999/2
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7. Mistake as to nature of controlled drug or precursor
substance—Section 29 of the principal Act is amended—
(a) By inserting, after the expression “section 7”, the
expression “or section 124"
(b) By inserting, after the words “controlled drug” wherever
they occur, the words “or precursor substance”.

8. Evidence of analysis—Section 31 (2) of the principal Act
is amended by inserting, after the words “controlled drug”, the
words “or precursor substance”.

9. Crimes deemed to be included in extradition
treaties—Section 35 (1) of the principal Act is amended by
omitting the words “A certificate given under the hand of the
Minister of Foreign Affairs that any foreign country is a party
as aforesaid shall be sufficient evidence of that fact.”

10. New sections inserted—The principal Act is amended
by inserting, after section 85, the following sections:

“85A. Further provision on crimes to be treated as
included in extradition treaties—(1) For the purposes of the
Extradition Act 1965 and every Order in Council made under
section 8 of that Act or referred to in section 21 of that Act,
every offence described in any of sections 6, 9, 124, 128, and
12¢ (including attempting or conspiring to commit that
offence, aiding, abetting, inciting, co ing, or procuring any
person to commit that offence) and every offence described in
section 10, if not already described in the treaty, is to be
treated as being an offence described in any extradition treaty
concluded before the commencement of this section and for
the time being in force between New Zealand and any foreign
country which is a party to the Vienna Convention.

“(2) When subsection (1) requires any offence to be treated
as being an offence described in an extradition treaty, a person
whose surrender is sought under the Extradition Act 1965 in
respect of an act or omission which amounts to that offence is
liable to be surrendered in accordance with the provisions of
that Act, whether the act or omission occurred before or after
the date on which the offence became, by virtue of subsection
(1), an offence described in the extradition treaty.

“(8) Nothing in this section applies in respect of an act or
omission that was not an offence under New Zealand law when
it occurred.

“(4) For the ses of this section, ‘forei country’
includes any texli)'xl'lti)pr; for whose intenmtionale;%:iations ttlilye
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Government of a foreign country is responsible and to which
the extradition treaty and the Vienna Convention extend.

“35B. Surrender of offenders—(1)If the surrender of a
person is sought under either the Extradition Act 1965 or the
Fugitive Offenders Act 1881 in respect of any act or
omission—

“a) That amounts to any offence described in any of
sections 6, 9, 12a, 12B, and 12c (including
attempting or conspiring to commit that offence,
aiding, abetting, inciting, counselling, or procuring
any person to commit that offence) or any offence
described in section 10; and

“(b) For which the person whose surrender is sought could be

tried and punished in the country seeking surrender,
which country is a party to the Vienna
Convention,—

that act or omission is to be treated as having been committed

E/NL.1999/2
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within the jurisdiction of that country even though it was

committed outside the territory of that country.

*“(2) Without limiting subsection (1), if any act or omission to
which that subsection applies occurred in New Zealand, the
Extradition Act 1965 ancr the relevant extradition treaty, or (as
the case may require) the Fugitive Offenders Act 1881, applies
with any necessary modifications as if the act or omission had
occurred outside New Zealand.

“(3) In this section, ‘country’ includes any territory for whose
international relations the Government of a country is
responsible and to which the extradition treaty (if any) the
Vienna Convention extend.

“85c. Restricions on swrender of offenders—
(1) Despite section 85A or section 358, or the Extradition Act
1965 or the Fugitive Offenders Act 1881, a person whose
surrender is sought in respect of anfy act or omission that
amounts to an offence against any of sections 6, 9, 10, 124,
128, and 12c must not be surrendered from New Zealand to
another country if it appears to the Minister of Justice, or to the
Court before which that person is brought, or to any Court or
Judge on an application E;' a writ of habeas corpus, that—

“(a) The surrender of the accused, although purporting to
have been sought in respect of such an oftence, was
sought for the purpose of prosecuting or punishing
the accused on account of his or her race, ethnic
origin, religion, nationality, or political opinions; or
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“(b)If the accused is surrendered, the.accused may be
prejudiced at his or her trial, or punished, detained,
or restricted in his or her Personal liberty, because
of his or her race, ethnic origin, religion, nationality,
or political opinions.

*“(2) Despite section 85A or section 358, or the Extradition
Act 1965 or the Fugitive Offenders Act 1881, no person may
be surrendered from New Zealand to another country in
respect of any act or omission that amounts to an offence
described in any of sections 6, 9, 10, 12a, 128, and 12cC if
proceedings have been brought in New Zealand against that
person in respect of the act or omission.

“(8) Despite section 35A or section 358, or the Extradition
Act 1965 or the Fugitive Offenders Act 1881, but subject to
subsection (4), no Court in New Zealand may order the
surrender, or the committal for the purposes of surrender, of a
person to another country in respect of any act or omission
that amounts to an offence described in any of sections 6, 9,
10, 124, 128, and 12c if the Attorney-General certifies that the
case is being or is about to be considered to determine whether
or not proceedings should be brought in New Zealand against
that person in respect of the act or omission.

“(4) If, in any case to which subsecton (8) applies, it is
subsequently determined that proceedings should not be
brought in New Zealand against the person in respect of the act
or omission, the Attomey—Generafer!:ust advise the Court
accordingly, and the Court must proceed with the matter as if
the Attorney-General’s certificate had never been given.

“85D. Evidence—For any purpose in connection with this
Act, a certificate given by the Secretary of Foreign Affairs and
Trade certifying—

“ (a) That any country is or is not, or was or was not at any

material time, a party to—

“{i) The Single Convention on Narcotic Drugs
1961, as amended by the Protocol amending that
Convention, done at Geneva on 25 March 1972; or

“(ii) The Convention on Psychotropic Substances
1971; or

“(iii) The Vienna Convention; or

“(b) That the Government of any country is or is not, or was

or was not, at any material time, responsible for the
international relations of any territory,—
is sufficient evidence of that fact.”
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11. Application of Customs and -Excise Act 1996—
Section 36 of the principal Act (as substituted by section 289 (1)
of the Customs and Excise Act 1996) is amended by omitting
the expression “Part IV, Part V, or”.

12. New Schedule 4 added—The principal Act is amended
by adding the Schedule 4 set out in Schedule 1.

13. Consequential amendments to other enactments—
The enactments speciﬁed in Schedule 2 are amended in the
manner indicated m that schedule.

E/NL.1999/2
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SCHEDULES

SCHEDULE 1 Section 12
NEW SCHEDULE 4 ADDED TO MISUSE OF DRUGS ACT 1975
“SCHEDULE 4 Section 2 (1)
PRECURSOR SUBSTANCES
PART 1

1. The following substances:
N-ACETYLANTHRANILIC ACID
EPHEDRINE

ERGOMETRINE

ERGOTAMINE

ISOSAFROLE

LYSERGIC ACID

8, 4 -METHYLENEDIOXYPHENYL-2-PROPANONE
1-PHENYL-2 PROPANONE
PIPERONAL
PSEUDOEPHEDRINE

SAFROLE

2. The salts of the substances listed in clause 1 whenever the existence of
such salts is possible.

PART 2

1. The following substances:
ACETIC ANHYDRIDE
ACETONE

ANTHRANILIC ACID

ETHYL ETHER
HYDROCHLORIC ACID
METHYL ETHYL KETONE
PHENYLACETIC ACID
PIPERIDINE

POTASSIUM PERMANGANATE
SULPHURIC ACID

TOLUENE

2. The salts of the substances listed in clause 1 (other than the salts of
hydrochloric acid and of sulphuric acid) whenever the existence of such salts

is possible.”
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SCHEDULE 2

CONSEQUENTIAL AMENDMENTS

Enactment

Amendment

1947, No. 16—The District
Courts Act 1947 (R.S. Vol.
28, p. 57)

1957, No. 87—The Sum-
Proceedings  Act
1957 (R.S. Val. 9, p. 583)

1961, No. 43—The Crimes
Act 1961 (R.S. Vol 1, p.
635)

1965, No. 44—The Extradi-
tion Act 1965 (R.S. Vol.
18, p. 118)

1978, No. 65—The Misuse
of Drugs Amendment Act
1978 (R.S. Vol. 26, p- 618)

By adding to Part B of Part II of Schedule
1A (as Inserted by section 20 of the Dis-
trict Courts Amendment Act 1991), in
the appropriate columns, the following

entry: .
“12¢ Commission of offences outside

New Zealand, other
?f;f?n)ces against  subsection
1) @)".
By adding to the item relating to the Misuse

of Drugs Act 1975 (as substituted b

section 25 (2) of the Summary Proceed-

ings Amendment Act 1980), in'the apl?'ro-

gglate columns in Part II of the First
edule, the following entries:

“12a  Equipment, material, and sub-
stances in production or
cultivation of controlled drugs

“128  Laundering proceeds of drug
offences”.

By omitting from section 844Aa(1) (as
inserted by section 6 of the Crimes

Amendment Act 1995) the words

“(which relates to money laundering)”,
and substituting the words “or subsection
(2) or subsection (3) of section 12B of the
Misuse of Drugs Act 1975 (which sections
relate to money laundering and launder-
ing the pr of offences)”.

By add.m§ to section 344AA(8) (as so
inserted) the words “and in section 128 of
the Misuse of Drugs Act 1975, respec-

tively”.
By adding to the item relating to the Misuse
yof Act 1975 (as substituted by

section 10 (6) of the Misuse of Act
1975), in the appropriate columns in Part

II of the First edule, the following

entries:

“12a  Equipment, material, and sub-
stances used in uction or
cultivation of controlled

“128  Laundering proceeds of drug
offences

“12¢ Commission of offences outside
New Zealand”.

By repealing the definition of the term
“drug dealing offence” in section 10 (1),
and substituting the following definition:

“s dealing offence’ means,—
“(a) In sectdons 80, 34, 38 to
41, 48, 46, and 47, any offence

E/NL.1999/2
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SCHEDULE 2—continued

CONSEQUENTIAL AMENDMENTS—continued

Enactment Amendment

1978, No. 65—The Misuse
of Drugs Amendment Act
1978 (RS. Vol. 26, p.
618)—continued

against section 12¢ (1) (a) of the
principal Act:

“b)Any offence a
section 6 of the principal Act—
in relation to a Class A con-
trolled drug or a Class B con-

trolled d.ruﬁ‘
By repealing section 30, and subsutunng
the followmg sections:
“30. Bail allowable for
offence only ordcr of Ju J —(l)

n who 1s ed with or convicted

g;_zlxdmgdeahngo ence may be granted

“la)In any case, by order of a High
Court Judge; or
“(b) If the n does not have any
revious convictions for a
offence, by order of a
District Court Judge.
n who is charged with or
of a drug d offence may
not be granted otherwise than under
subsection (1).

“80A. Bail may be continued or
renewed by District Court—A District
Court may, despxte the lnmtauons
im District Court h{m
section 30 (1) {b) but without imiting thi
powers of the Court, continue or
renew any bail granted under that
section (whether ed by a High
“Court Judge or a District Court Judge)—

“(a)On the same or substantiall

same conditions as were
(b) With . consent of the. pessen
“ i c consent of the
bailed and the on
any conditions.

u(2) A
convict




