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| nt roduction

1. At its fiftieth meeting, the Sub-Comm ssion, in resolution 1998/12,
decided “to entrust M. J. O oka-Onyango and Ms. Deepi ka Udagama with the task
of preparing, w thout financial inplications, a working paper on ways and
means by which the primacy of human rights nornms and standards coul d be better
reflected in, and could better inform international and regi onal trade,

i nvestment and financial policies, agreenents and practices, and how the
United Nations human rights bodies and nechani sns could play a central role in
this regard”. In addition, the Sub-Commi ssion requested the two experts “to
include in this paper an analysis of the Miultilateral Agreenent on Investnent
(MAI') froma human rights perspective, and to consider ways to ensure that
future negotiations on the Agreement or anal ogous agreements or neasures take
pl ace within a human rights franmework”. 1/

2. Negoti ations relating to the MAl were formally termnated in

Decenmber 1998 by the Organi zati on for Econom c Cooperation and

Devel opnment (OECD) 2/ on account of several factors, including the inability
of the participants in the discussions to agree on key aspects of the draft
text, and also fromthe opposition to the process nounted by environmental,
consuner-protection and | abour organi zati ons, anong others. 3/ Needless to
say, the specific process of negotiation, the draft text itself and the
broader questions involved in the process necessitate a conprehensive

exam nation of the issue froma human rights perspective. This is because the
worl d is approaching a new and potentially revolutionary epoch in human
history. There is a real threat that it may beconme an epoch in which the

unm tigated pronotion of increased international trade, investnent and finance
at the expense of the observance and protection of fundanmental human rights
and sust ai nabl e human devel opnent (SHD) is adopted as a mantra gui di ng many
Governnments and devel opment econom sts as was anply denonstrated in the MA
process. Consequently, the conplexities of ensuring a nore conprehensive and
truly universal reginme of human rights observance grow rather than dimnish

3. Al t hough the MAI process within the OCECD has cone to a halt, there are
many reasons why the debate generated by the negotiations continues to be of
rel evance. First and forenost is the fact that aspects of the draft

provi sions that were at the core of the MAI were borrowed fromearlier
contexts, such as the North American Free Trade Agreenent (NAFTA) and

bilateral treaties (BITs), 4/ in which human rights questions remain
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important. 5/ Secondly, the pressure for devel opi ng a conprehensive
multilateral regime based on investnment remains and is likely to increase
under the inpetus of continuing demands for safeguards agai nst accel erated
trade and investnent. Finally, the growing influence of global actors |ike
mul tilateral institutions (MIls) and transnational corporations (TNCs) on the
political econony of trade, investnent and finance necessitates hei ghtened
scrutiny and oversight of the way in which they operate. 6/ Thus, the
rel ati onshi p between human rights and international trade, investnent and
finance policy and practice is of paranount inportance to the United Nations
system to human rights activists, and to the Sub-Comm ssion. It is
particularly inportant given that the predom nant vi ew anong econoni sts and
policy makers in nmultilateral institutions is that any hindrances to enhanced
gl obal trade and investnment are a bad thing for humanity. 7/ However,
liberalization in the global reginmes of trade, investnment and finance does
not, ipso facto, lead to nmore positive inpacts on the well-being of humankind
in general or to the enhancenent of econom ¢ devel opment in particular. Nor
does such liberalization necessarily lead to the greater protection and
observation of human rights. 8/
4, The | esson of unbridled international trade, finance and investnent
liberalization in the 1990s has been a particularly bitter one for the
so-called “Asian tigers”. 9/ Although this region of the world experienced
phenonenal growm h rates, ostensibly spurred on by deregul ation and increased
foreign investnent in the 1970s and 1980s, the |ast several years have
Wi tnessed a significant downturn in economc growh and a slowing in the pace
of trade in the region. 10/ Not to mention the very many adverse social and
wel f are consequences that the depression has had on the population. 11/ In
fact, the issue is nmuch nore conplex. 12/ As the Oxfam Poverty Report points
out :
“Trade has the power to create opportunities and support |ivelihoods;
and it has the power to destroy them Production for export can
generate inconme, enployment, and the foreign exchange which poor
countries need for their developnent. But it can also cause
environnental destruction and a loss of livelihoods, or lead to
unacceptabl e | evel s of exploitation. The human inpact of trade depends
on how goods are produced, who controls the production and marketi ng,

how t he weal th generated is distributed, and the terns upon which



E/ CN. 4/ Sub. 2/ 1999/ 11
page 4

countries trade. The way in which the international trading system
is managed has a critical bearing on all of these areas.” 13/

International trade is thus nei ther inherently good nor bad”. 14/ The
“boon” of trade and financial |iberalization and deregul ation should therefore
be approached with caution. 15/ Concomitantly, nmore attention needs to be
paid to the construction of nechanisns that do not allow free rein to the
merchants of free trade, the accelerated transfer of finance capital and a
field day for investnent, regardless of its consequences. 16/

I. AN OVERVI EW OF THE RELATI ONSHI P BETWEEN HUMAN RI GHTS AND
| NTERNATI ONAL TRADE, | NVESTMENT AND FI NANCE PCLI CY AND PRACTI CE

5. The issue under discussion involves both conceptual as well as enpirica
di mensi ons, sonme of which are already under consideration by the

Sub- Commi ssi on and the Commi ssion on Human Rights. 17/ It also involves both
categories of human rights, viz., the civil and political, and the econom c,
social and cultural. Indeed, the question extends to enconpass the right to
peace, the right to a healthy environnment and, nore especially, the right to
devel opnent. It is not far-fetched to i magi ne trade di sputes becom ng the
source of armed conflict between States, 18/ while the environnmenta
consequences of unchecked investnents have been well documented. 19/ The
connection between trade, finance and investnment and devel opnment is fairly

cl ear.

6. An opportunity is also provided for the international community to
reaffirmthe integral and interconnected nature of the various categories of
human rights re-enphasized in the 1993 Vi enna Decl arati on and Progranme of
Action. 20/ A critical opportunity is thus presented to consider seriously
the gender, racial, class and other discrimnatory nmodes in which the current
processes of international trade, investment and finance operate. There is
little doubt that those npst adversely affected by these processes are wonen,
peopl e of colour, mnorities, the poor and other vul nerable comunities. 21/
Peasant women in various parts of the “South” are affected by structura

adj ustment policies (SAPs) which have drastically affected the subsistence
econony and led to their mgration into export-pronotion zones and into the
sex trade. 22/ The exploitation of child | abour results from persistent
poverty, which is worsened by the processes of liberalization that renove
basi ¢ social protections. 23/ Finally, mnorities are generally nore

adversely affected by |iberalization processes because of traditiona
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di scrimnation, and on account of |ong-held prejudices that abound.
Marc Brown has pointed out how Gypsies in both Hungary and the Czech Republic
have been nore adversely affected by |abour-downsizing policies. 24/
Unenpl oyment anongst minorities is generally higher than anong dom nant
groups. Gven all these factors, it becones apparent that the devel opnent of
a conprehensive international regine that considers human rights as an
i ntegral component of the conduct of international trade, investnent and
finance is |ong overdue. 25/
7. It is inportant to identify the obligations of global actors such as
M.l's and TNCs under international human rights law. 26/ It is also critica
to consider the internal nmechani sns, policy considerations and operationa
framewor ks by which such organi zati ons are governed. In other words, to what
extent do human rights principles guide the process of policy formulation,
design and actual inplenmentation within the organizations concerned with the
area under investigation? Finally, in this respect, it is inportant not to
forget the interface between the fornulation of international trade,
i nvestment and finance policy and the di sparate operations and practices of
TNCs. This dinension of the issue is especially inportant given that
i nvestors, traders and financiers who operate on an international scale are,
nmore often than not, TNCs. 27/
8. A phenonenon that is greatly inplicated in the discussion at hand is the
i ssue of globalization. @ obalization has been recognized as a devel opnent
that is taking place at a rapid pace and which has several diverse, even
contradictory inplications for humanki nd and the observati on and respect for
human rights. 28/ In the words of Philip Alston:
“Leavi ng asi de the devel opments in science, technol ogy, comrunications
and i nformati on processing that have made the world smaller and nore
i nt erdependent in so many ways, globalization has also cone to be
closely associated with a variety of trends and policies including an
i ncreasing reliance upon the free market, a significant growh in the
i nfluence of international financial markets in determning the
viability of national policy priorities, a dimnution of the role of the
state and the size of its budget, the privatization of various functions
previously considered to be the exclusive domain of the state, the

deregul ati on of a range of activities designed to facilitate investnment
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and reward individual initiative, and a corresponding increase in the
role and even responsibilities attributed to private actors in the
corporate sector and in civil society.” 29/
9. The Sub- Conmmi ssion is taking up the issue of globalization under a
separate exam nation focused primarily on the phenonmenon in relation to
i ncreasing incidents of raci smand xenophobia. 30/ Needless to say, the
occurrence of globalization in all its varied manifestations 31/ has
tremendous inplications for the observation of human rights, and - by
necessary extension - for the future conduct of international trade,
i nvest ment and finance. 32/
10. From an exam nation of the international scene today, it may be surm sed
that we are entering an era of a veritable “clash of globalizations”. 33/
This is a situation in which the quest for a nore vigorous reginme of trade and
i nvestment is being countered by calls for nore rigourous standards of
accountability, transparency and denocratic methods of operation from what has
become an increasingly “globalized” civil society. 34/ “Both internationa
i nvestors and the electronically networked opposition to the MAI are
mani f estati ons of gl obalization; both conpronm se the concept of nationa
sovereignty and local control.” 35/ This Janus-like quality of the process of
gl obal i zati on nmeans that there are differential benefits and di sadvantages for
both sides. Gwven that it is nearly inpossible to halt the process of
gl obal i zation, the critical question then becones howto arrive at a bal ance
that establishes an appropriate framework which guarantees that human rights
standards are not minimzed by the phenonenal expansion of internationa
regi mes of investnent, trade and finance.
I1. SOVE RELEVANT HUMAN RI GHTS | NSTRUMENTS
11. The range of international human rights instruments that are of
rel evance to the area of international trade, finance and i nvestnment policy
and practice is extensive. The starting point nust be the Charter of the
United Nations, Article 1 of which defines the purposes of the organization to

i ncl ude, cooperation ... in pronoting and encouragi ng respect for human
rights and for fundanental freedons for all w thout distinction as to race,
sex, |anguage, or religion”. Article 55 stipulates that the United Nations
will pronote, inter alia, higher standards of living, full enploynent, and
conditions of econom c and social progress and devel opnent, as well as

uni versal respect for, and observance of, human rights and fundanenta
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freedons for all Article 56 conmits all Menbers “to take joint and
separate action in cooperation with the Organization for the achi evement of

t he purposes set forth in Article 55”. 36/

12. The International Bill of Rights (conprising the Universal Declaration
of Human Ri ghts (UDHR), the International Covenant on Civil and Politica
Rights (1 CCPR) and the International Covenant on Econom c, Social and Cultura
Ri ghts (1 CESCR)), contains several provisions of relevance to this study. 1In
addition, there is the Declaration on the R ght to Devel opment, the Charter of
Econom ¢ Rights and Duties of States; the Convention on the Elimnation of Al
Forms of Discrimnation agai nst Wonen, the International Convention on the
Eli m nati on of Racial Discrimnation, the Convention on the Ri ghts of the
Child, several conventions pronul gated by the International Labour

Organi zation (I1LO), the declarations of several world conferences (including
those held in R o de Janiero, Vienna, Copenhagen, Cairo, |stanbul and Beijing)
and a host of regional instrunments. 37/

13. The | ast paragraph of the preanble to the UDHR stipul ates that the

i nstrument was designed as:

“ a common standard of achievenent for all peoples and all nations,
to the end that every individual and every organ of society ... shal
strive by teaching and education to pronote respect for these rights and
freedons and by progressive measures, national and international, to
secure their universal and effective recognition and observance ...~

(emphasi s added).

This statenent clearly inports the idea that the pronotion of human rights is
not confined only to governments. 38/ It inposes a duty on everybody
(including the famly, comunities, associations and corporations, to nmention
a few prom nent non-State actors) to pronote respect for the rights contained
therein and to strive to secure their effective recognition and observance. By
implication, this neans that actions taken by individuals or institutions that
do not pronmote respect for human rights must be countered. Such obligation

al so brings Mlls and TNCs into their ambit.

14. Article 1 of the UDHR reiterates the point that all human beings are
born free and equal in dignity and rights. The article suggests a nunber of
points, including the fact that rights are not conferred by anybody and that
any form of deprivation of human dignity is not acceptable. |ndeed, one could

argue that the idea of human dignity lies at the foundation of all human
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rights principles. 39/ Under article 1 it is incunbent upon individuals,
institutions or organizations involved in the fornulation of internationa
trade, investnment and finance policy to be mndful of the inmpacts on human
dignity that those policies nmay have. Not to do so places themin
contravention of the obligation inposed under this universal standard.

15. The notion of human dignity finds duplication in several of the

provi sions of the International Covenants on Human Rights. Comon article 1
of the ICCPR and the | CESCR proclains the right of all peoples to self-

determ nation, by which they have the right to “... freely determ ne their
political status and freely pursue their econom c, social and cultura

devel opnent”. Paragraph 2 of the same article allows for the free disposal of
their natural wealth and resources based upon the principle of nmutual benefit
and international |law. Such disposal is stated to be “wi thout prejudice” to
obligations arising out of international econom c cooperation, but it is clear
that such obligations cannot be used to give a greater benefit to one side
than the other. The fornulation and inplenmentation of policies in the arena
of international trade, investnent and finance therefore nmust not lean in
favour of only one group of countries or institutions or organizations, at the
expense of another. The UDHR enphasi zes that there nust be nutuality of
benefit - a caution that is particularly relevant to societies within
economical ly weaker countries that are nore vulnerable to the dictates of MlIs
and ot her powerful international State and non-State actors.

16. Article 2 of the Universal Declaration invokes the principle of

non-di scrimnation “of any kind” on the basis of “race, colour, sex, |anguage,
religion, political or other opinion, national or social origin, property,
birth or other status”. The equality of all peoples is a fundanenta
principle on which the fornulation of any policies of international trade,

i nvestment and finance nust be constructed. |ndeed, numerous other
instruments including the Convention on the Elimnation of All Fornms of

Di scrimati on agai nst Wonen, the International Convention on the Elimnation of
Al Fornms of Racial Discrimnation, the International Convention on the
Protection of the Rights of AlIl Mgrant Wrkers and Menbers of Their Families
and the Declaration on the Rights of Persons Belonging to National or Ethnic,

Rel i gi ous and Linguistic Mnorities, explicitly invoke the principle of
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non-di scrimnation derived fromthe UDHR in order to ensure that such
categories of people are not treated in a different and manifestly

di scrimnatory manner.

17. Article 29 stipulates that “everyone has duties to the community in

whi ch alone the free and full devel opnent of his personality is possible”

The question of duties - as a corollary of human rights - has found expression
in numerous other instruments, with the objective of ensuring that tyranny is
avoi ded and that a holistic view of a society which recognizes its
responsibilities is maintained. 40/ Finally, with respect to the UDHR
article 30 - the last article in this instrument - declares: “Nothing in this
Decl aration may be interpreted as inplying for any State, group or person any
right to engage in any activity or to performany act ainmed at the destruction
of any of the rights and freedons set forth herein”.

18. Each of the Covenants in the International Bill of Ri ghts has severa
provi sions that are of relevance to the issue under consideration. 1In the

| CESCR we can cite both the processual provisions such as article 3 (on
equality) and article 5 (destroying or limting the rights in the instrunent),
and those on substantive rights, including article 6 (right to work),

article 7 (just and favourable conditions of work), article 8 (trade

union rights) and articles 9 (social security), 11 (adequate |iving
standards), 12 (health), 13 (education), and 15 (culture). The formul ati on of
policy on international trade, finance and investnent must ensure not only
that it neets the processual requirements outlined in the Covenant, but that
it al so does not offend the substantive provisions thereof.

19. The 1 CCPR al so has a nunber of provisions that come into play in this

di scussion. Anmong themare article 6 (the right to life), article 19.2
(freedom of expression), article 22 (freedom of association) and article 25
(partaking in public affairs). There is no doubt that the adoption of wong
policies on trade, investment and finance at the international |evel has
inmplications for the right to life. Furthernore, the creation of exclusive
zones of economic activity (so-called “exclusive protection zones”) in which
trade union activity is often prohibited or severely proscribed affects the
rights to free association, expression and assenbly, to nmention a few 41/
Article 25 articulates the right to participate in the political affairs of
the State. Although its concern is primarily with the relationship between

the individual and the State, 42/ the “right to participate” (particularly
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with respect to matters concerning devel opnent) has over tinme been expanded to
enconpass the obligations of non-State entities |like MIls and devel opnment
agencies. 43/ Indeed, in many respects inattention to the right to
participate is the cause of flawed and discrimnatory policies that have
adverse human rights consequences.

20. A particularly inportant instrument for the discussion of the area of

i nternational trade, finance and investnent policy and human rights is the
Decl aration on the Right to Devel opnent. 44/ This instrunent is especially
useful in that it adopts an approach that | ooks at both categories of human
rights, as well as at the situation of both the individual and the State. 45/
Article 3 of the Declaration describes the primary responsibility of States
for the creation of national and international conditions favourable to the
realization of the right to devel opnent, while paragraph 3 of the sanme article
i nposes a duty of cooperation in ensuring devel opnent and in elimnating the
obstacles to developnent. |[|f devel opnent is viewed as a process of expandi ng
the human rights and freedons that people enjoy, then the formulation and

i mpl enentati on of policies governing international trade, investnment and
finance nmust not lead to their contraction

21. Article 4 also inmposes a duty on States individually and collectively

to formul ate international devel opnent policies with a viewto
facilitating the full realization of the right to developnment”. At a mnimm
even those institutions that do not profess to be engaged directly in the
pronmoti on or protection of human rights, do profess adherence to the right to
devel opnent. 46/ Viewed critically, the right to development is the

amal gamati on of all human rights, even if there is some disputation over the
Decl aration’s practical inmportance and effective application. 47/ Al though
the Declaration only refers to States, institutions involved in the
formul ati on of international trade, investnment and finance policy nust pay due
attention to the instrument. In the same way, the 1974 Charter of Econom c

Ri ghts and Duties of States provides a broad framework for consideration of
the basic obligations that both States and non-State actors have under the

i nternational system 48/ Article 2.2 (b) clearly states that, “Each State
has the right ... to regulate and supervise the activities of transnationa
corporations within its national jurisdiction ... Every State should ..

cooperate with other States in the exercise of [this] right.” 49/
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22. Under the aegis of the United Nations Devel opment Programme (UNDP), the
noti on of Sustainable Human Devel opment (SHD) has gained in prom nence in the
debat e about devel opnent. 50/ Through its annual Human Devel oprment Report
(and initially through its Index on Human Freedons), the UNDP has sought to
pronmote a nore holistic view of human progress which does not focus primarily
on the econom c di nensions of growth. [Its 1998 publication, which attenpts to
integrate the discussion on SHD with human rights, is the first attenpt by an
i nt ergovernnental agency to seriously address the issue. Any fornulation of

i nternational policy on finance, trade and investnent nust seriously consider
the implications for SHD

23. The status of |abour rights is significantly inplicated in any

di scussion of policy and practice relating to international trade, investnent
and finance. The ILOin its conventions and reconmendati ons has fornul at ed
the basic standards governing the area. Anong the npost inmportant are
conventions ensuring freedom of association, ensuring the right to formtrade
unions and to negotiate terms and conditions of enploynment, protecting

chil dren and women, prohibiting forced | abour and protecting the

environnent. 51/ These conventions provide binding principles and standards
for the protection of |abour and need to be observed seriously in the
formulation of policy with regard to international trade, investnent and

fi nance.

24, Aside fromthe ILO conventions, a nunber of internationa

organi zations - the OECD, UNCTAD and the World Bank anmong them - have al
variously addressed the issue of |abour standards. 52/ The critical issue is
the extent to which a human rights approach is adopted by these organizations
towards the matter, and the extent to which the standards articul ated conform
to those adopted by the ILO

25. The 1990s have been a period in which a nunmber of inportant world

conf erences have been held, conmrencing with the United Nati ons Conference on
Envi ronment and Devel opnent, held in Rio de Janeiro in 1992; the Wrld
Conference on Human Rights held in Vienna in 1993; the World Summit for Socia
Devel opment held in Copenhagen and the Fourth World Conference on Wnen hel d
in Beijing in 1995; and the United Nations Conference on Human Settl enments
(Habitat 11) held in Istanbul in 1996. The declarations emanating fromthose
conferences have particular relevance to the issue presently under discussion

because they represent broadly articul ated internati onal consensuses on the
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pl ace of human rights within international relations and the obligations of
States towards ordi nary people. Furthernmore, being conferences organized
under the auspices of the United Nations, the inplications for States,
United Nations agencies, MlIls and TNCs are significant. The breadth of the
i ssues covered by the conferences is also quite wide. A broad review of each
of the declarations denonstrates that M.ls and TNCs are in many instances
both the subjects and the objects of the issues covered therein. 1In the
formul ation of international trade, investnent and finance policy, MIs
(and TNCs) would do well to ensure that those provisions of the declarations
that have inplications for their operations are duly considered.
26. Each of the mmjor regional blocs of the world, with the exception of
Asia, has a human rights instrunent that articul ates principles and standards
of application that are of relevance to the human rights di nensions of
i nternational trade, investment and finance. Specific reference can be nmade
to the European context - the regional bloc within which the OECD is situated
- where the debate on the MAI was conducted. A Social Charter acconpanies the
primary instrument in the region (the European Convention on Human Rights).
The |l atter has a nunber of provisions that should be taken into account when
the nmenbers of organizations |ike the CECD or the European Union attenpt to
formul ate policies on international trade, investnment and finance. The sane
applies to the Anericas where a greater percentage of the investors who are
the subject of analysis are resident. Despite the absence of a sinmilar reginme
in the Asian context, organizations such as the Asia Pacific Economc
Cooperation (APEC) and the Association of South East Asian Nations (ASEAN)
woul d do well to recall the human rights obligations inposed by internationa
law. 53/ Finally, the African Charter on Human and Peopl es’ Ri ghts has
several provisions that address the issue of devel opnent and human
rights, including articles 21 (free disposal of wealth), 22 (devel opnent)
and 24 (environment).

1. CRITICAL MULTI LATERAL AND REG ONAL | NSTI TUTI ONS
27. The institutions besides TNCs of nost critical concern to the area can
be divided into two broad categories, viz., those concerned with the
formul ation of policy on international and regional trade, and those which
have a brief that covers international investnment and finance. |In the area of
i nternational trade, nention must be made of the Wirld Trade Organization
(WOQ), the United Nations Conference on Trade and Devel opnent (UNCTAD), and
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even the World Intellectual Property Organization (WPO 54/ and the

United Nations Conm ssion on International Trade Law (UNCI TRAL). O her

i nt ergovernnental agencies are invariably concerned with the issue, including
the LO and UNDP, the latter particularly because of the SHD di nensi ons

i nvol ved. 55/ Several regional and bilateral contexts for trade, investnent
and finance including, inter alia, NAFTA, 56/ APEC, 57/ ASEAN, 58/ the EU, 59/
t he Common Market of Eastern and Southern African States (COVESA) and the
Econom ¢ Conmmunity of West African States (ECOMS), are also relevant. 60/

28. It is inmportant to recall that nore non-State actors (including TNCs)
are beginning to recogni ze the inportance of human rights principles to the
work that they do. 61/ This explains why, to nention one exanple, notions
drawn fromthe field of human rights recently appear to have gai ned sone
favour anongst official aid agencies, albeit, as yet, still only indirectly.
The attention currently being paid to concepts such as “good governance”
“participatory devel opnent”, “pronoting denocracy”, and “strengthening civi
society”, is indicative of this general trend. 62/ The human rights
responsibilities of Mlls and TNCs do not arise sinply because they are
critical actors in the devel opnent and execution of policies but because
(particularly with respect to the former) they are also collectives of States.
Secondly, as we approach the close of the mllennium MIs have becone nore
prom nent in the |inkage of the concepts of human rights, devel opnent and
poverty, although a gulf still remains in several different respects. |ndeed,

as Roger Riddell observes of the view fromthe “field”, there is little
evi dence to suggest that in practice this perspective is driving their aid and
linked interventions”. 63/

29. Wth regard to the area of international finance and investnent, the
mai n organi zati ons of concern are the Bretton Wods organi zati ons, conprising
the International Mnetary Fund (I M) and the World Bank. 64/ Although these
i nstitutions have conme some way fromoutright rejection (characteristic of
their position in the 1960s and 1970s) of the applicability of human rights
standards to their operations, they still adopt a rather anbival ent approach
to the notion of human rights. 65/ Thus, they selectively apply certain
aspects and | eave out others. 66/ In a paper on denocracy and devel opnent,

the General Counsel of the World Bank, |brahim Shihata, presents the classic
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justification for why the Bank should not be pushed too far in the concern for
i ssues that may be considered outside its nmandate, anong which human rights
are regularly included:
“There is the need to honour the charter of each organization and to
respect the specialization of different international organizations as
reflected in the statutory requirenents of their respective charters.
Such is the case, in particular, with the charters of specialized
UN agenci es, such as the World Bank, which delimt the nandate of each
organi zation.” 67/
30. “Honoring the charter” of the Wrld Bank is thus placed above any
i nternational obligations which the Bank may have by virtue of nenbership in
the United Nations famly. Such an approach could inply that any action
permtted by the Bank's charter may appropriately be pursued regardl ess of the
adverse human rights or other consequences that may result or the fact that it
may of fend the Charter of the United Nations or the Universal Declaration of
Human Ri ghts.
31. Under the presidency of Janes Wl fensohn, the Bank has sought to
di stance itself sonewhat fromthe supply-side econonic policies favoured in
the 1980s and early 1990s. 68/ More attention is being paid to social safety
nets, enhancing the ability of countries to provide basic education and health
care, and the notion of “good governance”. 1In 1998, the Bank published a

report entitled, Devel opment and Human Rights, 69/ in which it for the first

time lays out the Bank's position on the kinds of human rights it is supposed
to foster, the relationship between governance and devel opnent, equality and
devel opnent and the protection of vul nerable groups. This is a welcone

devel opnent and its translation into concrete action is awaited, particularly
in light of the operations of the | M.

32. The role of the I M has even nore serious inplications for the
observance and protection of human rights in the area of internationa
financial policy, especially since it has inposed provisions in its |oan
agreenents (“conditionality”) and bail out packages that are very simlar to
those found in the MAI. The IMF's role has been critical in the application
of structural adjustnent programes (SAPs) which, according to the independent
expert of the Comm ssion on Human Rights, on the effect of SAPs on the ful

enj oynent of human rights, have two distinct (and generally adverse) inpacts

at the economc and political levels. 70/
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33. Ironically, the Articles of Association of the | M do not have a bar
simlar to that invoked by the Wrld Bank whenever the issue of human rights
is pursued in a direction found unconfortable. 71/ Paradoxically, the Fund is
even nore adamant that its operations have nothing to do with human rights,
and its nmethods of work anply denonstrate this. 72/ Sone observers have
neverthel ess pointed to a “changed stance” on the part of the I M- which, under
pressure from organi zations |i ke UNI CEF and sonme States, has begun to discuss
the distributional aspects of its policies with a viewto the protection of
the wel |l -being of vul nerable groups. 73/ Neverthel ess, even those who have
observed such changes cone to the conclusion that the “hard core” of

| M= programes has remained largely intact, with a focus on neasures

that tighten domestic credit, enhance fiscal revenues, reduce government
expendi tures, and adjust the exchange rate”. 74/ The principal problemwth
the “honouring the charter” or “privileging the Articles” approach to the
issue is that it subordinates the international human rights instrunents to
the charters of the agencies in question when, as a matter of |aw, the reverse
shoul d be the case. Human rights obligations emanate fromthe Charter of the
United Nations and the Universal Declaration, and have cone to represent a
standard that in over 50 years of existence signifies a holistic approach to

t he human condition.

34. Concerning the area of international trade policy formulation, nmuch of the
attention in the aftermath of the MAI debacle has shifted to WIO.  Many
observers view WO as the nost |logical area in which to conduct future debate
on a nultilateral investnent arrangement, although a growi ng | obby agai nst
such a proposal is already coal escing. 75/ Responding to this challenge, the
WO s Wrking Goup on the Rel ationship between Trade and | nvestnment recently
produced an extensive report outlining the major issues of concern, and al so
touchi ng on sone of the controversies raised by the MAI. 76/ The WrKking
Group has determined that there is no right to invest under customary
international law, and that investors' rights are essentially the result of
international treaties. 77/ The Wrking Goup has al so addressed the standard
of National Treatnent.

35. Significant questions nevertheless remain as to the appropriateness of
WO as a negotiating forumon account of the inequality of bargaining
strengths between nenbers and the automatically binding character of al

WO treaties once ratified, acconpanied by the drastic nmeasures inposed for
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non- conmpl i ance. 78/ WO also suffers fromone of the major problens that
afflicted the MAI process in the OECD - the absence of a framework for
i ncorporating civil society and other third-party participation inits
del i berations. Finally, although the Wirking G oup stipulated that any
di scussions on investnment agreements in WO shoul d consi der the “devel opnent
i mpact”, this by no nmeans confirns that the perspective adopted will be a
rights-sensitive one. 79/ It is instructive to note that the report makes no
reference to the Declaration on the R ght to Devel opnent, |et alone to any
ot her human rights instrument. Furthernore, none of the human rights treaty
bodi es nor the Ofice of the Hi gh Conm ssioner for Human Ri ghts ( OHCHR)
appears to have made any contribution to the deliberations.
36. It is apparent that multilateral institutions |ike the Bank, the I M
and WIO need to be continuously rem nded of the human rights obligations
established by international law. 80/ To borrow from Asbj grn Ei de, these
conprise the obligations to “respect”, “protect” and “fulfil”. 81/ But nore
importantly, MlIs nust also respect and apply those standards to their own
i nternal processes of policy fornulation, or else those obligations cease to
be of any inport. This raises major issues of accountability, 82/
transparency and inclusion - issues that cane to the fore in vivid and
dramatic fashion in the negotiations over the MAl.

V. THE MAI PROCESS AND SUBSTANCE: A BROAD RESUME
37. G ven the eventual outcone of the MAI, it is unnecessary to provide a
bl ow by- bl ow exam nati on of the Agreement originally envisaged in the
Sub- Commi ssion resol ution. 83/ |Instead, we focus here on the broad human
rights issues raised by the processual and specific substantive dinmensions of
the MAI up to the point at which the negotiations were term nated. The
di scussion of the substantive provisions is with respect to the Ml
negotiating text as it stood on 14 February 1998, 84/ in addition to an
CECD Conmentary of 24 April 1998. 85/
38. It is fairly clear that issues of process were as inportant (if not nore
so) in the MAI negotiations than those of substance, which explains its
characterization by one observer as “multilateralismfromabove”. 86/ The
process that acconpani ed the negotiations raised nunerous human rights
i ssues. 87/ One could even say that the whole thrust of the process was
grounded in an ideol ogical conception that was antithetical to all the

wel | -known tenets of human rights |law. Anong them we coul d speak broadly
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about issues of transparency, accountability, participation and good
governance. The process further raised questions concerning the liability and
responsibility of nmultilateral actors (such as the OECD) for human rights
observance and the protection and overall respect for the instrunents. This
is an issue of continual concern in relation to TNCs, and can al so be applied
to WIO, the I M and the Bank. 88/ Such processual questions cut to the core
of the right to participate - traditionally confined to the right to
participate in government, 89/ but which nust, given the phenonenal increase
in the power and scope of operations of MlIls, be extended to cover them
too. 90/ In the final analysis, these are processual questions that relate to
t he phenomenon we can best descri be as “gl obal governance”. 91/ Put another
way: What are the human rights duties and obligations of institutions that
formul ate policies that have a gl obal inpact, such as the OECD, the Fund or
Wro?
39. As the principal agency behind the MAI, it is necessary to consider the
role and function of the OECD. A grouping of 29 countries established in
Septenber 1961, it conprises the world s richest States, although a few
m ddl e-i ncone States are also included. Its basic functions are to pronote
pol i cies designed to:

(a) Achi eve the hi ghest sustainable econom c growth and enpl oyment and
a rising standard of living in Menber countries, while maintaining financia
stability, and thus to contribute to the devel opnent of the world econony;

(b) Contribute to sound econom ¢ expansion in menber as well as
non- menber countries in the process of econom c devel opnent; and

(c) Contribute to the expansion of world trade on a nultil ateral
non-di scrim natory basis in accordance with international obligations.
40. In pursuance of the above objectives, the OECD has devel oped many
di fferent processes intended to streamine its interventions, anong which
several have inplications for human rights. In this regard the Devel opnent
Assi stance Comrittee (DAC) of the CECD is nost relevant. 1In 1995, the DAC

publ i shed guidelines entitled Participatory Devel opnent and Good Gover nance.

Chapter |1V of these guidelines is devoted to the issue of human rights.

Par agraph 66 stipulates as foll ows:
“DAC nmenbers reiterate their adherence to the internationally defined
principles and standards contained in the UN Charter, the

International Bill of Human Rights and other instrunments, notably the
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various UN Conventions which target particular human rights abuses such
as slavery and torture, discrimnation agai nst wonen, or the protection
of popul ation groups such as children, refugees and mgrants and the
Conventions of the International Labour Organization concerning trade
union rights. The 1993 Vi enna Decl aration on human rights reaffirms the
universality and indivisibility of all human rights and fundanmenta
freedons, in accordance with the United Nations Charter. It also
affirns the responsibility and duty of States to pronote and protect
human rights and fundanental freedons. Human rights are at the same
time a legitimate concern of the international community. Enhancenent
of international cooperation in the field of human rights is essentia
for the achi evenment of the purposes of the UN. " 92/
41. Readi ng the above stipulation one would appl aud the COECD for producing
the nost forthright statement of any nultilateral agency on the extent of its
obl i gati ons under the various human rights instruments. How then could the
CECD have engaged in a negotiating process over the MAI that al nost wholly
negat ed the above stipul ations, and i ndeed was thoroughly violative of a host
of basic human rights principles?
42. The history of negotiations over the MAI date back to at |east 1995, and
have been descri bed as having comrenced and been conducted in an atnosphere of
“intense secrecy”, 93/ although this charge has been denied by the
organi zati on. Whatever the case, the February 1997 | eaking of a draft of the
negoti ating text to a Canadi an NGO spurred intense NGO activity against the
MAI . The response of human rights groups (it nust be noted) was sonewhat
bel ated - the | abour, environmental and consumner-protection organizations
havi ng agitated against the treaty alnost fromthe start. 94/ Neverthel ess,
as debate over the process intensified, human rights issues cane to the fore.
The failure of the CECD to respond adequately to charges that the process was
not transparent and exclusive may not sinply be a problem of public relations.
It may al so have been the outcone of continuous insulation of the institution
frompressures of the kind presented by NGOs in their onslaught against the
treaty, and of neglect by the OECD of the scope of application of basic
i nternational human rights principles as they apply to its operations. 95/
43. A nunber of additional points enmerge fromthe processual dinensions of
t he debate over the MAI. The first is the forumin which the negotiating

process took place, which requires us to revisit the manifestations of the
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schenmes and structures of multilateralismas they operated at the tine.

Al t hough organi zations |i ke the OECD operate on a global scale, their
menber shi p, procedures and gui di ng phil osophies do not actually present an

i mage that can be described as either truly global or genuinely rmultilateral
except in the sense that they are not bilateral: both devel oping countries
and non-governnental actors were excluded fromthe negotiating process.
Second, the process had conmenced with a | opsided focus, viz., the transfer of
rules and principles fromcontexts and situations |ike NAFTA and the BITs
(where the inbal ance between the parties is not necessarily a serious factor)
to a nultilateral context in which, at least prima facie, there is equality of
status. Finally, when placed agai nst the backdrop of all the OECD s previous
postures vis-a-vis respect for human rights and concern for social policy -
fromthe DAC guidelines to the guidelines on MNEs - it snmacked very much of
doubl e standards: do as | say, but not as I do. |In other words, the concepts
of inclusion, non-discrimnation and equality that the OECD urges for others
do not apply to the OECD itself. This has been a running critique of both
multilateral institutions |like the Wirld Bank and the | M-, and of Governnents
whi ch espouse doctrines |ike free trade but enforce the dictumin only one

di rection.

44, Concerning substantive matters, the MAI can be criticized both on the
basis of the general and the specific. Regarding the forner, the MAl sought
to boost significantly the rights of investors w thout introducing any
countervailing obligations. |In short, its vision conceptually privileged the
“rights of investors” while negating investors' responsibilities to the

i ndi vidual or the State. Secondly, the treaty proposed to place fairly
extensive restrictions on donestic activity with regard to investment, which
woul d amount to the inposition of serious limtations on the sovereign ability
of States to respond to donestic concerns, including those in the areas of

| abour, the environnent and human rights. |In this way, States faced the
danger of being transfornmed into the handmai dens of investnment as opposed to
protectors of the people - their primary human rights obligation - and in the
process forced to contravene or to relegate to a secondary position the
obligations contained in a host of international human rights agreenents.

Lastly, the dispute resolution and expropriation provisions respectively
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rai sed concerns about the |lack of transparency and the inposition of
unjustifiable restrictions on host countries' freedom of action in the

i nterests of devel opnent. 96/

45, The human rights issues raised by the MAIl relate to four broad areas of
the Agreenent: the clause on National Treatnent; Performance Requirenents;
the Di spute Resol ution mechani sm and the provision on Expropriation. The

cl ause on National Treatnent would require States to grant foreign investors
no | ess favourable treatnment than they accord their own investors, thereby
prohibiting State protection and pronotion of |ocal enterprises or economc
sectors. 97/ Such nmeasures could lead to a downgradi ng of the protections
afforded to | abour as countries would conpete to provide nore attractive
foreign investnent incentives in a “race to the bottonf. The MAI prohibits
the introduction of “performance requirenents” such as the transfer of
technol ogy and the setting of |evels of use of local raw materials, human
resource devel opment and enpl oyment conditions. 98/ The provision omts any
reference to subjecting investors to any of the current or future
environnental , human rights, |abour and other regulations that countries may
wish to inplenment. 99/

46. In relation to the envisaged di spute resolution nechanismin the M,
investors are pernmitted to bring a cause of action agai nst Governnents and to
seek monetary conpensation in the event that a governnmental policy is deened
to violate investors' rights as established in the Agreenent. However, there
is no reciprocal affirmative right for States to take investors before an

i nternational tribunal. 100/ Mreover, the MAI did not provide a nmechani sm
for “screening” clains which could have a danpening effect on a Government’s
desire to inplenent or maintain domestic regulatory |aws concerning,

inter alia, human rights, protecting indigenous peoples, enforcing the right
to a healthy environnment and protecting |abour rights. Finally, the
Expropriation provision in the MAIl was overly broad, failing to provide
adequate definitional boundaries to protect reasonable State action in the
public interest, and virtually prohibiting a contacting State from i ntroducing
measures to inprove its regulatory framework which may affect investors
operations. 101/

47. To conclude, the MAI as it stood at the term nation of negotiations in
Decenber 1998 ignored several dinmensions of a State's affirmative obligations

to respect, pronote and protect human rights. Investnment cannot be pronoted
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at the expense of the healthy growmh of the human being, or of sustainable
human devel opnent. Economic growth and |iberalization should not occur at the
expense of governmental power to protect all persons within its territory.
Human rights are often best guaranteed by strengtheni ng governmental power to
protect resources and the human rights of all persons resident within the
territory of a State. Additionally, it could be said to anbunt to a violation
by the respective nmenber States of the OECD of the obligations to respect,
protect and fulfil international human rights standards. The processua
aspects through which the draft treaty was concei ved, el aborated and
eventual |y debated confirmthe worst for those fearing a globalized world in
whi ch the benefits of devel opnent are localized in the hands of a powerful
coterie of econom c actors, excluding the vast majority of humankind. 1In form
and in substance, the MAI represented the ultimate negation of all the basic
princi pl es of fundanental international human rights.

V. CONCLUSI ONS AND RECOMVENDATI ONS
48. Several conclusions and reconmendati ons energe fromthe above
di scussion. It is quite clear that the question of integrating human rights
concerns into the discussion on trade, investnment and finance policy is a
difficult issue and requires nore conprehensive exam nation. Such a process
must comence with the critical involvenent of the two entities of the
United Nations systemconcerned with the matter. This must include those
bodies fam liarizing themselves with the issues on both sides of the
conceptual divide. It is especially essential for the treaty bodies to begin
to address thenselves to those aspects of the issue that relate to their
respecti ve mandates, i.e. the inmpact of nultilateral policies on trade,
i nvestment and finance on wonen, children, mnorities, indigenous peoples and
vul nerabl e communities of various kinds. In short, we are calling for the
establ i shnment of mechani snms by which to carry out appropriate human rights
i npact assessnents of the effects of the inplenentation of policy decisions
made in nultilateral and intergovernnental organizations. 102/
49. Secondly, there is a need for the processes by which policy on
i nternational trade, investment and finance is discussed to be opened up
first and forenost, to all States that nake up the famly of nations; it nust
al so be made fully accessible to non-State actors. M.Is and intergovernnenta
agencies, including the OECD, WO, the I M and the World Bank, need to nore

critically address the issue of the “right to participation” in formulating
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policy in the area of international trade, investnent and finance. |ndeed,

t he suggestion that such organi zati ons need thensel ves to be guided by a code
of conduct for their operations should be seriously considered. 103/ This
obviously raises the additional question of both the necessity for a

mul til ateral arrangenent on investnent, and the appropriate forumin which
negoti ati ons over the issue should take place. These are intricate questions
that require deeper study and further consultation

50. Thirdly, The Sub-Conm ssion nust remain seized of this matter and
proceed to a nore in-depth study that in the first instance reviews the nore
speci fic aspects of the relationship between trade, investnent and finance
policy and practice and human rights. It nust el aborate a guiding franmework
in which a nore rights-sensitive approach to the issue can be adopted, taking
into account the several dimensions discussed in this study. I n other words,
t he Sub- Comm ssion should outline in greater detail the basic human rights
principles on which an alternative nmultilateral regime governing internationa
trade, investnment and finance shoul d operate.

51. Fourthly, steps nmust be taken to advance the processes of inproving and
i mpl enenting the CECD gui delines on MNES, and reviving and discussing the
enforcenent of the United Nations Code of Conduct for Transnationa
Corporations. Such neasures nmust ensure that there is an appropriate bal ance
bet ween the objective of facilitating enhanced investnent and establishing a
solid human rights-based framework for the operation of TNCs. 104/

52. Fifthly, all the treaty bodies and other institutions concerned with
human rights nust intensify their respective scrutiny of the processes taking
place in the various nultilateral institutions and the intergovernmenta
organi zations that are involved in the matter

53. Finally, in view of the conplex and w de-rangi ng scope of the issues
raised in the relationship between trade, investnent and finance policy and
practice and the observation and protection of human rights, it would seem
appropriate that a prelimnary but substantial report be submtted to the
Sub- Commi ssion at its fifty-second session in 2000. After the Sub-Comm ssion
has di scussed the prelimnary report, a progress report can be prepared for

the next session, in the light of cormments and recommendati ons received.
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