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3. Establishnent of a Wrking G oup

1. As a result of the discussion in the Comm ssion’s Plenary of the

second report of the Special Rapporteur on the topic, the Conm ssion

at its 2594th neeting on 25 June 1999, decided to reconvene the

Wor king Group on Unilateral Acts of States. At its 2596th neeting, on

2 July 1999, the Comm ssion decided to appoint the Special Rapporteur

M. Victor Rodriguez-CedeAo, as Chairman of the W rking Goup and to

transmt to it his second report together with the coments nmade in Plenary. ?
2. The Working Group held three neetings between 7 and 13 July 1999 and
submtted a report to the Comm ssion, contained in document A/CN.4/L.588.

3. At its 2603rd nmeeting on 15 July 1999 the Conm ssion considered the
report of the Working G oup which was introduced by its Chairnman

4, After an exchange of views, the Chairman introduced some anendnents to
the report, on behalf of the Wirking G oup

5. The Working Group agreed that its task was not to repeat the debate

whi ch had already taken place in Plenary on the Special Rapporteur’s second
report, a summary of which would be included el sewhere in the rel evant chapter
of the Commission’s report. Rather, its task was (a) to agree on the basic

el ements of a workable definition of unilateral acts as a starting point for
further work on the topic as well as for gathering relevant State practice,
(b) to set the general guidelines according to which the practice of States
shoul d be gathered and (c) to point the direction that the work of the

Speci al Rapporteur should take in the future.

6. As regards the first point indicated in the paragraph above, doubts were
expressed concerning some of the elenments contained in the definition of

unil ateral acts provided by the Special Rapporteur in his second report.

7. The word “legal” qualifying the expression “unilateral act” was
general ly consi dered unnecessary to the extent that it would be clearly
established in the definition that the unilateral acts under study by the
Commi ssi on were those purporting to create “international |egal effects” and

not nmerely declarations of a political nature.

For the conposition of the Wrking Group, see para. 8 of the
I nt roduction.



A/ CN. 4/ L. 585/ Add. 1
page 3

8. The adj ective “unequivocal” applied to the unilateral act seenmed to
inmply the requirenment of an elenent of clarity in the fornulation of the act;
this was generally considered as unduly restricting the scope of the topic and
as a source of potential problenms. International practice showed that

unil ateral acts were often not a nodel of clarity but that did not necessarily
mean that they were devoid of |egal effects. The interpretation of unilatera
acts was precisely one of the aspects which had to be tackled by the

Conmi ssion in the context of the present topic.

9. The el ement of “publicity” as fornmulated in the Special Rapporteur’s
definition was al so questioned. It was noted that this el enent, understood as
the use of mass-nedia to make the act widely known to the internationa
comunity, mght be required in some very specific kind of unilateral acts
such as those dealt with by the International Court of Justice in the Nucl ear
Tests cases, but not in all unilateral acts. It was felt that, as a genera
requirenent in the definition of a unilateral act, “publicity” could only be
understood in the sense that they should be notified or otherwi se known to the
addressee of the act.

10. The concept of “international community as a whole” as a possible
addressee of unilateral acts, as contained in the Special Rapporteur’s
definition, was al so questioned. Doubts were expressed as to whether “the

i nternational comunity as a whole” could be considered a subject of

i nternational |aw and, consequently, as susceptible of being a hol der of

i nternational rights or obligations.

11. The element “with the intention of acquiring international |ega
obligations” contained in the Special Rapporteur’s definition was al so
guestioned as unduly restricting the topic. Unilateral acts could also
purport to acquire or maintain rights. Sone nenbers suggested the inclusion
of the words: “with the intention to create a new | egal relationship”. It
was noted, however, that the word “new’ was not accurate since the purpose of
some acts was to maintain certain rights rather than creating new ones
(protest). Furthernore, the effect of certain acts could be the absence of a
| egal relationship. It was generally agreed that this elenment of the
definition should be refornulated as “intention to produce | egal effects on
the international plane”.

12. Di vergent views were expressed on the elenment of *“autonony” of the act

included in the Special Rapporteur’s definition. Some nenbers felt that the
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i nclusion of this elenment, as understood by the Special Rapporteur, would
reduce too nuch the topic’s scope. All unilateral acts could be said to have
their foundation either on conventional or general international law. Acts
whi ch coul d reasonably be excluded fromthe Comm ssion’s study were those
subject to a special legal regine. Oher nmenbers were synpathetic to the
i nclusion of this elenent of autonomy as an appropriate way of delimting the
topic in order to exclude unilateral acts which were subject to special treaty
regimes. It was agreed to exclude fromthe study unilateral acts subject to
speci al legal regines such as, inter alia, those based on conventional | aw,
reservations to treaties and decl arati ons accepting the jurisdiction of the
International Court of Justice.
13. In the light of the precedi ng considerations, the Wrking G oup agreed
that the foll owi ng concept could be taken as the basic focus for the
Conmmi ssion’s study on the topic, and as a starting point for the gathering of
State practice thereon:
“A unilateral statenment by a State by which such State intends to
produce | egal effects inits relations to one or nore States or
i nternational organizations and which is notified or otherw se made
known to the State or organization concerned.”
It was also noted in the Wirking Goup that a unilateral statenment could be
made by one or nore States jointly or in a concerted manner
14. The Working Group al so considered the second point indicated in
par agraph 5 above, nanely the setting of general guidelines according to which
the practice of States shoul d be gathered.
15. The suggestion was made that the Secretariat should prepare a typol ogy
or catal ogue of the different kinds of unilateral acts to be found in State
practice. It need not be exhaustive but sufficiently representative of the
wi de variety of that practice.
16. It was noted, however, that the present sources where such practice
could be found were not representative enough, since only sone States, and not
necessarily fromall regional groups or |egal systens, possessed up-to-date
digests of their international practice. It was suggested that one way of
suppl enenti ng such sources was for nenbers of the Comm ssion to cooperate with
the Speci al Rapporteur by providing himw th materials sufficiently

representative of the practice of their respective countries.
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17. It was agreed that the Secretariat in consultation with the

Speci al Rapporteur, should el aborate and send to governnents, by October 1999,
a questionnaire for possible reply within a reasonabl e deadline, requesting
mat eri als and i nquiring about their practice in the area of unilateral acts as

well as their position on certain aspects of the Comm ssion’s study of the

t opi c.
18. The questionnaire should start fromthe concept of unilateral acts
reproduced in paragraph 13 above. It should also refer to specific kinds of

unil ateral acts, such as prom se, protest, recognition, waiver or notification
concerning which materials and informati on woul d be sought. It should also
further inquire about the practice of States concerning the follow ng aspects
of the act:
- who has the capacity to act on behalf of the State to conmit the
State internationally by nmeans of an unilateral act;
- to what formalities are unilateral acts subjected: witten
statements, oral statements, context in which acts may be issued
i ndi vidual or joint acts;
- possi bl e contents of unilateral acts;
- | egal effects which the acts purport to achieve;
- i mportance, useful ness and val ue each State attaches to its own
and other’s unilateral acts on the international plane;
- which rules of interpretation apply to unilateral acts;
- duration of unilateral acts;
- possi bl e revocability of an act.
Furthernore, the questionnaire could also contain some questions concerning
the general approach or scope of the topic, such as: to what extent does the
governnment believe that the rules of the 1969 Vienna Convention on the Law of

Treaties could be adapted nutatis mutandis to unilateral acts.

19. It was agreed that the points listed in paragraph 18 are not exhaustive.
The Secretariat, in consultation with the Special Rapporteur, could expand
them or phrase themin a nore appropriate manner

20. The Working Group also was of the view that the presence of Lega

Advi sors of Foreign Mnistries during the discussion of the Conm ssion’s
report in the Sixth Comrittee could be utilized to draw their attention to the
need for gathering State practice on this topic and the convenience that their

respecti ve governnents respond to the above-nenti oned questi onnaire as soon as
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possible. In this connection, the presence of the Special Rapporteur on the
topic during the Sixth Committee di scussion could prove useful

21. As regards the future work of the Special Rapporteur on the topic, he
shoul d continue, taking into account the relevant State practice, with the
formul ation of draft articles, including the possible reformulation, in the
light of the comments nmade in the Commi ssion, of the draft articles subnmtted
in his second report, as well as with the exam nation of the specific areas
related to the topic, such as interpretation, effects and revocability of
uni |l ateral acts.

22. At the sanme neeting the Commi ssion adopted the report of the Wbrking

G oup.



