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Programme, procedures and worki ng net hods of the Conm SSion
and its docunentation

1. At its 2571st meeting, on 12 May 1999, the Commi ssion established a

Pl anning Group for the current session. !

2. The Pl anning Group held three neetings. It had before it the section G
of the topical summary of the discussion held in the Sixth Commttee of the
General Assenbly during its fifty-third session, entitled “Cther decisions and
concl usions of the Comm ssion”. ?2

Response to the General Assenbly's requests (paragraphs 9, 10 and 12
of General Assenbly resolution 53/102 of 8 Decenmber 1998)

1. The relations between the Conmm ssion and the Sixth Committee

3. The Conm ssion started inplementing what it had proposed in 1996. 3

Subsequently it expanded its practice of identifying issues on which coment

1/ The G oup was conposed of M. R |. Goco (Chairman),
M. E. A Addo, M. J. C. Baena Soares, M. C. P. Econom des, M. N. Elaraby,
M. G Gaja, M. M Herdocia Sacasa, M. J. E Illueca, M. P. C R Kabatsi,
M. M Kanto, M. J. L. Kateka, M. M Kusuma-Atmadja, M. T. V. Ml escanu,
M. G Panbou-Tchivounda, M. P. S. Rao, M. B. Simm and M. R Rosenstock
(ex officio).

2/ Document A/ CN. 4/ 496, paras. 175-189.

3/ See Report of the International Law Comm ssion on the work of

its forty-eighth session, Oficial records of the General Assenbly,
Fifty-first session, Supplenent No. 10 (A/51/10), para. 182.
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is specifically sought by highlighting these issues in each session on a
speci al chapter of its Report entitled “Specific issues on which coments
woul d be of particular interest to the Comm ssion”. These issues are either
of a general character or concern specific questions on which the views of
Governments woul d be of great assistance to the Comn ssion

4, This presentation of specific issues has inter alia contributed to a
nore structured and focused debate within the Sixth Committee itself. The
thematic presentation of the report by the Chairman of the Commission in two
or three parts is another elenment of this process. This practice should be
encouraged and further inproved on for the sake of greater clarity of the
exchanges between the Conmi ssion and the Sixth Conmittee. Another positive
devel opnent whi ch took place recently was the presence in the Sixth Conmttee
- besides the Chairman - of several Special Rapporteurs who could thus proceed
to a direct dialogue with the Sixth Conmittee whenever their topic was being
di scussed. This practice already proved to be useful and should therefore be
mai nt ai ned.

5. The indi spensabl e part of the di al ogue between the Comm ssion and the
CGovernnments is the procedure of witten comments by Governnents in response to
particul ar Conm ssion’s requests. The Commi ssion al so authorizes the Specia
Rapporteurs to address questionnaires to Governnents, when appropriate,
seeking information or their views on a specific topic.

6. The Conmi ssion is however concerned that not a sufficient number of
Governments reply to these requests for witten comments or questionnaires. *
It wishes to stress how inportant it is for the Comm ssion to have the views
of Governnments fromall parts of the world on various topics under

consi derati on.

2. The Comm ssion's relationship with other bodies concerned with
international |aw

7. In paragraph 12 of its resolution 53/102, the General Assenbly requested

the International Law Comm ssion to continue the inplenentation of

article 16, paragraph (e) and article 26, paragraphs 1 and 2, of its Statute

4/ The nunber of Governnents which provided such witten conments or
responses to questionnaires on some recent topics have been as follows: State
responsibility, 19 (1998, 1999); Nationality in relation to succession of
States, 13; Reservations to treaties, 33; Jurisdictional immnities of States
and their property, 5; Diplomatic protection, 3.
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in order to further strengthen cooperation between the Conm ssion and ot her
bodi es concerned with international |aw, having in mnd the useful ness of such
cooperation, and invites the Commi ssion to provide the Sixth Commttee with
updated information in this regard at the fifty-fourth session of the

General Assenbly”.

(a) Consultations with scientific institutions and individual experts
and international or national organizations

8. Article 16 (e) of the Commission’s Statute provides that:

“When the General Assenbly refers to the Conm ssion a proposa
for the progressive devel opnent of international |law, the Comi ssion
shall follow in general a procedure on the follow ng |ines:

(...)

(e) It may consult with scientific institutions and individua
experts; these experts need not necessarily be nationals of Menbers of
the United Nations. The Secretary-General will provide, when necessary
and within the limts of the budget, for the expenses of these
consul tations of experts.”

9. Article 26, paragraph 1 provides that:

“The Comm ssion may consult with any international or nationa
organi zations, official or non-official, on any subject entrusted to it
if it believes that such a procedure mght aid it in the perfornmance of
its functions.”

10. At various occasions, the Conmm ssion had held consultations with

i ndi vi dual experts on specific topics pursuant to decisions of the Comm ssion
or on the initiative of its individual nmenbers. Such consultations took
different forms. °

11. Recent exanples are consultations with experts of the United Nations
Hi gh Commi ssi oner for Refugees which took place in 1996-1997 with regard to

the topic “Nationality in relation to succession of States”, in the framework

5/ The exanples in the past are nunerous. The Comr ssion or the
Speci al Rapporteurs consulted with experts either in a “formal” way (as in the
case of the delimtation of the territorial sea of tw adjacent States where
the Special Rapporteur nmet with a group of experts) or nmore informally
(e.g. experts of the United Nations H gh Comm ssioner for Refugees offered
their assistance to the Commission with regard to the topic “Nationality
i ncluding Statel essness” in 1952; in 1960, the Conm ssion invited professors
of the Harvard Law School to comrent on the draft on Responsibility of States
bei ng prepared under the auspices of that school).
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of the Working Group established by the Comm ssion on that topic. Moreover

in this |ast case, the Commi ssion benefited fromthe fact that two of its
menbers had recently served as Rapporteurs of the Council of Europe on the
topic “Effects of State Succession on Nationality”. 1In relation to the

Commi ssion’s work on State Responsibility, study groups have been established
by the Governnent of Japan, the International Law Association and the American
Society of International Law, and they have provi ded useful feedback to the
Commi ssi on and the Special Rapporteur

12. For a number of years, the practice of annual neetings of the Comm ssion
with representatives and experts of the International Commttee of the

Red Cross has been established and is still continuing. In the course of
these neetings, an exchange of views takes place on an agenda including both
the current topics under consideration by the Comm ssion but also issues of

i nternational humanitarian law. It should be nentioned that on sonme occasi ons
(as for the preparation of the Draft Code of Crines against the Peace and
Security of Mnkind) these exchanges of views have proved very val uable for
the work of the Conm ssion.

13. The Commi ssion maintains close relations with academ c institutions,
universities, etc. which also provide an input to the Commission’s reflection
on certain topics. A recent exanple is the participation of the Geneva
Institute for International Studies to the Conmi ssion’s sem nar held on the
occasion of the fiftieth session, in 1998, during which a useful dial ogue took
pl ace between schol ars and the Conmmi ssion concerning nmainly topics on the

Comm ssion's agenda. °©

14. In this context, the Colloquiumon the Progressive Devel opment and

Codi fication of International Law held on 28 and 29 Cctober 1997 should al so
be nmentioned. It was organized by the Secretary-Ceneral of the United Nations
pursuant to General Assenbly resolution 51/160 of 16 Decenber 1996 to
commenorate the Fiftieth Anniversary of the establishnent of the Comm ssion
and denonstrated the conti nuous and | ong-standi ng cooperati on of the

Conmi ssion with academic and scientific institutions, researchers and ot her

experts fromall over the world. In this case also, the participants included

6/ The proceedings of this seminar will be shortly published.
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menbers of the Conm ssion, menbers of the academ ¢ comrunity, diplomats and

| egal advisers of Governments and international organizations who held a
fruitful and open dial ogue. 7

15. Along the same |lines, the United Kingdom Study G oup was organi zed under
t he auspices of the British Institute of International and Conparative Law as
part of the British celebration of the Cormmission's fiftieth anniversary. The
Group considered the question of the Comm ssion’s future agenda and produced a
report. 8

16. Mor eover, numerous consultations also take place in an informal manner
especially in view of the personal contacts of many nmenbers of the Comm ssion
with scientific institutions. The practice of consultations which can take
many forms should continue. The need for them however, depends upon the
consi deration of particular topics involving specific technical issues for

whi ch the Comm ssion woul d need the opinion of experts or specific agencies.
The above exanpl es should be viewed as concrete manifestations of an ongoi ng
process of consultations, exchange of views and mutual information between the
menbers of the Commi ssion and scientific institutions, experts, professors of
international law, etc. The fact that this process is often informal should
not detract fromits intrinsic value in keeping the Conmm ssion abreast of new
devel opnents and trends in scholarly research on international |aw.

17. Finally, the financial inplications - already present in article 16 (e)
of the Statute - of consultations with scientific institutions and experts
shoul d not be overlooked. 1In its recent practice, the Comm ssion had

recourse to consultations which did not involve additional costs. It would
not be realistic to advocate any further expansion and, in particular
institutionalization of consultations with scientific institutions and experts

at a tinme of severe financial constraints in the United Nations resulting even

7/ The proceedi ngs of the Coll oquium “Maki ng better Internationa
Law. the International Law Comm ssion at 50" were published in June 1998.
Anot her exanpl e of the exchanges between the Conm ssion and the acadenic
comunity is the recent (October 1998) Col | oqui um of Ai x-en-Provence on the
codification of international |aw organized by the “Société francai se pour le
droit international”, in the course of which again current and forner nenbers
of the Commi ssion and its secretariat and acadeni cs exchanged their ideas on
the topic of codification of international |aw

8/ The role and future of the International Law Conm ssion (British
Institute of International and Conparative Law, 1998).
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in the curtailing of Iong-standing activities and programmes. The situation
coul d undoubtedly be reviewed in the future in the hope of a |l ess precarious
financial situation of the Organization

(b) Distribution of docunents of the Comm ssion

18. Article 26, paragraph 2 of the Statute provides that:

“For the purpose of distribution of docunments of the Comm ssion
the Secretary-General, after consultation with the Comm ssion, shal
draw up a list of national and international organizations concerned
wi th questions of international |aw. The Secretary-Ceneral shal
endeavour to include on this |list at |east one national organization of
each menber of the United Nations.”

19. The exchange and distribution of docunents of the Conm ssion follow the
principles approved by the Commission in 1965. ° One of these principles
requires that the Yearbook and documents should not normally be sent to

i ndi vi dual s, but should rather be confined to organi zations, institutes and
libraries, in particular, |aw school |ibraries, which should be placed on the
mailing list at the request of menbers of the Comm ssion or of permanent

m ssions to the United Nations. The current mailing |ist of docunents of

the Comm ssion is conposed of 161 organi zations, libraries, etc., and

101 individuals, nostly former menmbers of the Comm ssion, Judges at the
International Court of Justice, |law professors, etc. The Secretariat is
currently reviewing this mailing list as it had done periodically in the past,
with a view to updating it.

20. The “distribution of docunents”, according to article 26, paragraph 2 of
the Statute, ainms mainly towards di ssem nating the Comm ssion’ s docunentation
rather than constituting a flow of information between the Conm ssion and

ot her bodies. It should be noted that, in practice, the amunt of
docunent ati on recei ved by the Comm ssion from national or internationa

organi zations, scientific institutions, etc., has been rather |ow

21. VWhile in the past the provision of article 26 of paragraph 2 of the
Statute was of great practical significance, with the grow ng use of

el ectronic informati on and of conputerization, the purpose of the above

9/ Yearbook of the International Law Conm ssion, 1965, vol. 11,
pp. 194-195. It should be noted that these principles concern the additiona
di stribution of docunents of the Comm ssion, going beyond the usua
distribution of all official documents of the United Nations.
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provi sion beconmes to a | arge extent obsolete. |Indeed, the International Law
Commi ssi on Website was created by the Codification Division on the occasion of
the Commi ssion’s fiftieth anniversary. The primary purpose of the Wbsite is
to di ssem nate information regarding the activities of the Commi ssion to as
wi de an audi ence as possible, through the electronic medium This Wbsite
i ncl udes, apart from general information on the history and conposition of the
Commi ssion, on-line copies of the reports of the Comm ssion (starting
in 1996), as well as of various other texts adopted by the Conm ssion or based
on its work. 1
22. The Commi ssion's interest in achieving a broad di ssem nation of its
docunentation is obvious. In particular, in view of the fact that sone
national institutions do not yet have an easy access to electronic
information, it is desirable that respective Governnents provide informtion
whi ch woul d all ow the Secretariat to update the addresses of such institutions
on the existing mailing list of the Conm ssion while the devel opi ng and
refining of the International Law Conm ssion Website continues.

3. Split sessions
23. The General Assenbly, in paragraph 9 of its resolution 53/102, asked the

I nternational Law Commi ssion to indicate the advantages and di sadvant ages of a
split session.

24. The Conmi ssion reconmmends split sessions because it believes they would
be nore efficient and effective and facilitate the uninterrupted attendance of
nore nenbers. The Conmi ssion does not believe there are any di sadvantages to
a split session but recognizes that budgetary considerati ons may be regarded
by sone as a factor. The Conm ssion believes that this problemcan, if
necessary, be aneliorated and even reduced to mnimal proportions. The

Conmi ssion will continue to maintain a flexible need-based position on the
duration and nature of its sessions.

(i) Mre efficient work

25. A split session would allow intra-sessional preparation to be carried
out in a way that would nake the second part of a split session nore

productive. For exanple, work conpleted in the Drafting Commttee requiring

10/ Par agraph 15 of General Assenbly resolution 53/102 refers to the
I nternational Law Conm ssion's Website.
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the el aboration of comentaries would benefit by the preparation of
commentaries in the interim Problens which had arisen in the first part of
the session, in either the Plenary or the Drafting Commttee, could benefit
from nore focused consideration and informal exchanges (e.g. e-mail) anong
menbers and with the Secretariat than is the case at present. Specia
rapporteurs could have the opportunity to reflect on proposals or problens
raised at the first part of the session w thout |oss of focus caused by
waiting a full year or the alternative need to give over hasty consideration
and/ or need to be absent fromwork on other topics to the Comm ssion's |oss
whi | e produci ng responses under tinme pressure. Finally, experience suggests
that nore intense and productive concentration is likely in two sessions with
a pause for reflection in between themrather than one marathon session

(ii) Better attendance

26. Though menbers are well aware of their duties to attend, many menbers
have over the years experienced major difficulties in squaring 12 straight
weeks of the Commission with their other responsibilities. It is inherent in
the nature of the experience and special qualifications needed for the ILC
that the menbers will have other responsibilities and demands on their tine
that would nmake it easier for themto attend two shorter sessions rather than
one 12-week session. It was the desire to attract highly active and busy
experts fromdiffering backgrounds that contributed to the decision not to
make the Commission a full-tinme, year-round operation. Splitting the session
will increase attendance and thus contribute to the original benefit perceived
to flow fromthe nature of the Conmmi ssion as a non-full-tine responsibility

for the nenbers. Past experience (1998) with a split session supports this

Vi ew.
(iii) Flexibility
27. The Commi ssion will, of course, maintain flexibility with regard to the

nature and duration of its sessions. Wile the workload for the | ast

two years of its current quinquennium (2000 and 2001) will clearly require

12 weeks and benefit fromsplit sessions, the Comm ssion nmay be able to
conplete its tasks in a unitary session of 10 weeks as was the case in 1997 in

the initial year of its five-year term
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(iv) Disadvantages

28. The nmenbers of the Comm ssion do not believe there are any di sadvant ages
to a split session. Any cost increase flowing froma split session should be
nmore than offset by way of results based analysis by increased productivity.

4. Wrk programme of the Comm ssion for the quinguenni um

[to be added at a | ater stage]

5. Long-term programe of work

[to be added at a | ater stage]



