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| nt roduction
1. The present report is submtted pursuant to Comm ssion on Human Ri ghts
resolution 1998/35. It is the fifth annual report to the Conm ssion by

M. Param Cumar aswany since the mandate was established by the Commi ssion in
its resolution 1994/41, renewed in resolution 1997/23 and endorsed by the
Econom ¢ and Social Council in its decision 1997/245 (see also E/ CN. 4/1995/ 39,
E/ CN. 4/ 1996/ 57, E/ CN. 4/1997/32 and E/ CN. 4/1998/ 39).

2. Chapter | of the present report contains the termof reference for the
di scharge of the mandate. Chapter Il refers to the nmethods of work applied by
the Speci al Rapporteur in the discharge of the mandate. |In chapter 111, the

Speci al Rapporteur presents an account of the activities undertaken within the
framework of his mandate in the past year. Chapter IV provides a brief

di scussion on theoretical issues which the Special Rapporteur considers to be
i nportant for the devel opnment of an independent and inpartial judiciary.
Chapter V describes standards and gui delines for judges and | awers that have
been adopted or are in the process of being adopted by various associ ati ons
around the world. Chapter VI contains a brief sunmary of judicial decisions
asserting the inmportance of and the principle of judicial independence.
Chapter VII contains brief summaries of urgent appeals and comunications to
and from Governments, along with observati ons of the Special Rapporteur
Chapter VIIIl contains the conclusions and reconmendati ons of the Specia
Rapporteur.

. TERMS OF REFERENCE

3. At its fiftieth session, the Comm ssion on Human Rights, in

resol uti on 1994/41, noting both the increasing frequency of attacks on the

i ndependence of judges, |lawers and court officials and the |ink which exists
bet ween the weakeni ng of safeguards for the judiciary and | awers and the
gravity and frequency of violations of human rights, requested the Chairnman of
the Comm ssion to appoint, for a period of three years, a special rapporteur
whose mandate woul d consist of the follow ng tasks:

(a) To inquire into any substantial allegations transmtted to himor
her and report his or her conclusions thereon

(b) To identify and record not only attacks on the independence of the
judiciary, |awers and court officials but also progress achieved in
protecting and enhancing their independence, and make recomendati ons
i ncluding the provision of advisory services or technical assistance when they
are requested by the State concerned,

(c) To study, for the purpose of making proposals, inportant and
topi cal questions of principle with a viewto protecting and enhancing the
i ndependence of the judiciary and | awers.

4, Wt hout substantially changing the mandate, the Conm ssion endorsed in
its resolution 1995/36 the decision of the Special Rapporteur to use,

begi nning in 1995, the short title “Special Rapporteur on the independence of
judges and | awyers”.



E/ CN. 4/ 1999/ 60
page 5

5. In resolutions 1995/36, 1996/34, 1997/23 and 1998/ 35, the Conm ssion on
Human Ri ghts took note of the annual reports of the Special Rapporteur
expressing appreciation of his working methods, and requested himto submt
anot her annual report on the activities relating to his mandate to the

Conmi ssi on on Human Ri ghts.

6. Several resolutions adopted by the Comm ssion on Human Rights at its
fifty-fourth session are also pertinent to the mandate of the Specia
Rapporteur and have been taken into consideration in exam ning and anal ysing
the information brought to his attention with regard to various countries.
These resolutions are, in particular:

(a) Resol ution 1998/ 19 on the rights of persons belonging to nationa
or ethnic, religious and linguistic mnorities, in which the Comm ssion called
upon all special representatives, special rapporteurs and worki ng groups of
t he Conmi ssion to continue to give attention, within their respective
mandates, to situations involving mnorities;

(b) Resol ution 1998/ 39 on human rights in the adm nistrati on of
justice, in particular of children and juveniles in detention, in which the
Commi ssi on cal |l ed upon special rapporteurs, special representatives and
wor ki ng groups of the Commission to continue to give special attention to
guestions relating to the effective protection of human rights in the
adm ni stration of justice, and to provide, wherever appropriate, specific
recommendations in this regard, including proposals for measures of advisory
services and techni cal assistance;

(c) Resol ution 1998/ 42 on the right to freedom of opinion and
expression, in which the Commi ssion invited once again the working groups,
representatives and special rapporteurs to pay attention, within the framework
of their mandates, to the situation of persons detained, subjected to
violence, ill-treated or discrimnated agai nst for having exercised the right
to freedom of opinion and expression as affirmed in the Universal Declaration
of Human Rights, the International Covenant on Civil and Political Ri ghts and
ot her relevant human rights instrunments;

(d) Resol uti on 1998/ 47 on human rights and terrorism in which the
Commi ssion urged all relevant human rights nechani sns and procedures, as
appropriate, to address the consequences of the acts, nmethods and practices of
terrorist groups, in their forthcom ng reports to the Conm ssion

(e) Resol uti on 1998/ 51 on integrating human rights of women throughout
the United Nations system in which the Comm ssion requested all human rights
treaty bodi es, special procedures and other human rights mechani snms of the
Commi ssi on and the Sub-Commi ssion on Prevention of Discrimnation and
Protection of Mnorities regularly and systematically to take a gender
perspective into account in the inplementation of their mandates, and to
include in their reports informati on on and qualitative analysis of violations
of human rights of wonmen and girls, and encouraged the strengtheni ng of
cooperation and coordination in that regard;
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(f) Resol uti on 1998/ 57 on advi sory services, technical cooperation and
the Vol untary Fund for Technical Cooperation in the Field of Human Rights, in
whi ch the Comm ssion invited relevant United Nations treaty bodies, specia
rapporteurs and representatives, as well as working groups, to continue to
include in their reconmendati ons, whenever appropriate, proposals for specific
projects to be realized under the progranme of advisory services and technica
cooperation in the field of human rights;

(9) Resol uti on 1998/ 73 on hostage-taking, in which the Comm ssion
urged all thematic special rapporteurs and working groups to address, as
appropriate, the consequences of hostage-taking in their forthcom ng reports
to the Conmi ssion;

(h) Resol ution 1998/ 74 on human rights and thematic procedures, in
whi ch the Comm ssion requested the themati c special rapporteurs and working
groups to: (a) make recommendations for the prevention of human rights
violations; (b) follow closely the progress nade by Governments in the
i nvestigations carried out within their respective mandates; (c) continue
cl ose cooperation with relevant treaty bodi es and country rapporteurs;
(d) include in their reports information provided by Governnents on foll ow up
action, as well as their own observations thereon, including in regard to both
probl ems and i nprovenents, as appropriate; (e) include regularly in their
reports gender-di saggregated data and address the characteristics and practice
of human rights violations under their mandates that were specifically or
primarily directed agai nst women, or to which wonmen were particularly
vul nerable, in order to ensure the effective protection of their human rights;
al so requested the thematic special rapporteurs and working groups to include
in their reports conments on probl enms of responsiveness and the result of
anal yses, as appropriate, in order to carry out their mandates even nore
effectively, and to include also in their reports suggestions as to areas
where Governments m ght request rel evant assistance through the programe of
advi sory services adm nistered by the Ofice of the Hi gh Comm ssioner for
Human Ri ghts; and suggested that the special rapporteurs, representatives,
experts and working groups of the special procedures of the Comm ssion, acting
within their mandates, consider how they could al so pronote public awareness
about hurman rights and about the particular situation of individuals, groups
and organs of society that pronoted and protected human rights and fundanenta
probl ers;

(i) Resol ution 1998/ 76 on the rights of the child, in which the
Conmi ssion reconmended that, within their mandates, all relevant human rights
mechani sms pay attention to particular situations in which children are in
danger and where their rights are violated and that they take into account the
work of the Commttee on the Rights of the Child.

1. METHODS OF WORK
7. The Speci al Rapporteur, in the fifth year of his nmandate, continued

foll owing the nethods of work described in his first report (E/ CN.4/1995/39,
paras. 63-93).
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1. ACTIVITIES OF THE SPECI AL RAPPORTEUR

A. Consul tations

8. The Speci al Rapporteur visited Geneva for his first round of
consultations from24 March to 2 April 1998 and in order to present his report
to the Conmission at its fifty-fourth session. During this period, the
Speci al Rapporteur met with representatives of the Latin American Regi ona
Group, the Asian Regional Goup and the Western Group to brief themon his
wor k as Special Rapporteur and to answer any questions they m ght have. He
also net with the Hi gh Comm ssioner for Human Rights, representatives of the
Parliament of Zanzibar and M. Pierre Cornillon, Secretary-Ceneral of the
Inter-Parliamentary Union. |In addition he held a briefing for interested
non- gover nnental organi zations, met individually with representatives of
several non-governnental organizations and participated in a briefing on
Northern Ireland. The Special Rapporteur also conducted a press briefing
during this period.

9. The Speci al Rapporteur visited Geneva for his second round of

consul tations from26 to 30 May 1998 and to attend the fifth nmeeting of
speci al rapporteurs/representatives/experts and chairmen of working groups of
the special procedures of the Commi ssion on Human Rights and of the advisory
services programme. During this period he also held consultations with
representatives of the Governments of |ndonesia and Tuni si a.

10. At the invitation of the Chairman of the Sub-Conmittee on Internationa
Operations and Human Rights of the Comrittee on International Relations of the
Congress of the United States, the Special Rapporteur participated in a round
tabl e di scussion on his report on his nmission to the United Kingdom of

Great Britain and Northern Ireland (E/ CN. 4/1998/39/Add. 4), held in Washi ngton
on 29 Septenber 1998.

11. From Washi ngton the Speci al Rapporteur proceeded to New York and had
consultations in the Ofice of the Legal Counsel at United Nations
Headquarters with regard to the proceedi ngs before the International Court of
Justice on the question of imunity of experts on m ssion for the

Uni ted Nati ons.

12. VWil e in Washi ngton and New York, the Special Rapporteur had neetings
with NGOs and | awyers on matters of interest to his mandate.

13. The Speci al Rapporteur visited Geneva for his third round of
consultations from8 to 10 Cctober 1998. During this period he net with the
Per manent Representatives of Pakistan and Belgiumto the United Nations Ofice
in Geneva, as well as with the H gh Conm ssioner for Human Ri ghts and the
Chief of the Activities and Programres Branch

14. In conjunction with his mssion to Belgiumfrom?24 to 26 May 1998, the
Speci al Rapporteur stopped over in CGeneva for one day of consultations.
Fol | owi ng the mi ssion, he returned to Geneva from 27 Novenber to

1 Decenber 1998 to draft the present report.
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15. From 1l to 4 Decenber, the Special Rapporteur held consultations in
London wi th various non-governnental organizations and private individuals,
who provided himw th followup information on his visit to the United Ki ngdom
of Great Britain and Northern Ireland, which had taken place from20 to

30 Cct ober 1997.

16. From 7 to 10 Decenber, the Special Rapporteur attended the hearings
before the International Court of Justice in the Hague concerning the question
of immunity of experts on mission for the United Nations. During this period,
the Speci al Rapporteur also met representatives of the Mnister for Foreign
Affairs of the Netherlands to discuss issues relevant to his nandate.
Fol | owi ng the hearings, he returned to Geneva and finalized the present report
from10 to 12 Decenber 1998

B. Mssions/visits

17. The Speci al Rapporteur undertook a follow up m ssion to Bel gi um

from23 to 27 Novenber 1998. The report on this mssion will be finalized
only in the New Year and, therefore, may not be submitted to the Conm ssion on
Human Rights at its fifty-fifth session in witten form However, a summary
of this report will in any event be made avail able to the Comr ssion

18. During the period under review, the Special Rapporteur infornmed the
Government of Egypt of his wish to carry out an in situ investigation. He
al so rem nded the Governnents of |ndonesia, Pakistan, Tunisia and Turkey of
his previous requests to undertake a mssion to those countries.

C. Comrunication with Governnents

19. During the period under review, the Special Rapporteur

transmtted 11 urgent appeals to the follow ng ei ght Member States:
Argentina, Belarus, Belize, Bolivia, Mlaysia (2), Peru (3), Trinidad and
Tobago, Turkey.

20. Seeking to avoi d unnecessary duplication of the activities of other
thematic rapporteurs and country rapporteurs, the Special Rapporteur has
joined during the past year with other special rapporteurs and working groups
to transmt nine urgent appeals on behalf of individuals to the Governments of
the following six countries: Brazil, together with the Special Rapporteur on
torture; N geria (3), together with the Chairnman-Rapporteur of the Working
Group on Arbitrary Detention, the Special Rapporteur on the situation of human
rights in N geria and the Special Rapporteur on freedom of opinion and
expression; Philippines, together with the Special Rapporteur on
extrajudicial, summary or arbitrary executions; Sri Lanka, together with the
Chai r man- Rapporteur of the Working G oup on Arbitrary Detention and the
Speci al Rapporteur on torture; Sudan, together with the Chairman- Rapporteur of
the Working Group on Arbitrary Detention and the Special Rapporteur on the
situation of human rights in the Sudan; Federal Republic of Yugoslavia,
together with the Special Rapporteur on torture.

21. The Speci al Rapporteur transmitted 19 conmuni cations to the Governnents
of the following 18 countries: Canbodia, Colonbia, Djibouti, Egypt,
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Equat ori al Gui nea, Kenya, India, |ndonesia, Ml aysia, New Zeal and, Paki stan
Peru, Philippines, Russian Federation, Sri Lanka, Sudan (2), Tunisia,
Uni ted Kingdom of Great Britain and Northern Irel and

22. The Speci al Rapporteur has also joined with other special rapporteurs to
transmt two communications to the Governments of the Sudan, together with the
Speci al Rapporteur on the situation of human rights in the Sudan, and of
Turkey, together with the Special Rapporteur on viol ence agai nst wonen, its
causes and consequences.

23. The Speci al Rapporteur received replies to urgent appeals fromthe
Governments of the followi ng four countries: Colonbia, Philippines, Sudan
Tur key.

24. Replies to conmuni cati ons were received fromthe Governments of the
following 8 countries: Colombia, France, India, Kenya, Sri Lanka, Sudan (2),
Tuni sia, Turkey. O her comunications were received fromthe Governnments of
Bahrain and Peru (3).

25. In addition to the Special Rapporteur's participation in the specia
rapporteurs' neeting, as well as in joint urgent actions and commruni cati ons
transmtted to Governnments, the Special Rapporteur reiterated his request to
undertake a joint mssion to Tunisia with the Special Rapporteur on the
pronoti on and protection of the right to freedom of opinion and expression, in
order to assess the human rights situation regarding freedom of opinion and

t he i ndependence of judges and | awyers.

D. Cooperation with intergovernnental and
non- gover nnent al _organi zati ons

26. The Speci al Rapporteur has continued the dialogue with intergovernnenta
and non-governnmental organizations in the inplenmentation of his nandate and

t hanks these organi zations for their cooperation and assistance during the
year.

E. Cooperation with other United Nations
procedures and bodi es

1. Speci al _rapporteurs and worki ng groups of the Comm SSion
on Human Ri ghts

27. The Speci al Rapporteur has continued to work closely with other specia
rapporteurs and working groups. As previously indicated, in order to avoid
duplication he has, where appropriate, made joint interventions wth other
speci al rapporteurs and working groups. On issues relevant to his mandate,
the Speci al Rapporteur makes reference in the present report to reports of

ot her special rapporteurs and working groups.

2. The Centre for International Crine Prevention of the
United Nations Secretariat

28. In his third and fourth reports (E/ CN. 4/1997/32, paras. 26-37;
E/ CN. 4/ 1998/ 39, paras. 23-24), the Special Rapporteur referred to the
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i nportance of the work done by the forner Crinme Prevention and Crim nal
Justice Division in overseeing the inplenmentation of the Basic Principles on
the I ndependence of the Judiciary, and to the need for the Special Rapporteur
to work closely with that D vision

29. The Speci al Rapporteur attended the seventh session of the Commi ssion on
Crime Prevention and Crimnal Justice on 22 and 23 April 1998 and nade a
statement on 22 April 1998, in which he said that crime prevention and bribery
in international conmercial transactions required the cooperation not only of
the international community but the political will of Governnents to organize
their donestic systens of justice to neet the challenges. One of the nmain

i nstitutions nust necessarily be the judiciary, conmplemented by an effective
prosecutorial service and an i ndependent |egal profession. Nevertheless,
cooperation among Menber States to conbat those gl obal nmenaces could only be
effective if uniforminternational standards were approved and used by Menber
States for the organization of their judicial systens. The Basic Principles
on the I ndependence of the Judiciary, the Basic Principles on the Role of
Lawers and the CGuidelines on the Role of Prosecutors provided genera

gui delines for Member States to apply in their donestic justice systens.

30. He added that in the four years since the creation of his mandate and
his appointment, in his interventions concerning alleged attacks on the

i ndependence of judges and | awers, he had drawn the attention of Menber
States to these standards. The responses could be classified into four
categories: (a) Member States who were fully aware of and endeavouring to
apply them (b) Menber States who were aware of them but resisted applying
them for one reason or another; (c) Menber States who were aware of them but,
for want of resources, both financial and human, were unable to apply them
(d) Member States who were not aware of the standards.

31. The Speci al Rapporteur wel comed the work undertaken by the Commi ssion on
Crime Prevention and Crimnal Justice through the Centre for Internationa
Crime Prevention to nonitor the use and application of the standards. He
noted that two years previously the Centre had sent out questionnaires to
Menmber States to ascertain the use and application of the Basic Principles on
the Independence of the Judiciary. Although |ess than 50 per cent of the
Menmber States had responded to the questionnaire, that should not deter the
Centre frompursuing its information gathering. |In that regard, he urged the
Commi ssion to give its approval to two draft questionnaires before the seventh
session, on | awers and prosecutors.

32. He al so urged that there should be nmeaningful followup to the responses
by processing and evaluating themto ascertain the actual situation in the
countries concerned, and suggested that NGO s |ike Bar Associ ati ons and ot her
groups involved in the adm nistration of justice should be consulted. |In that
regard, he wel comed the reconmendations of the 1998 Onati Workshop on the

I mpact of International Crinme Prevention and Crimnal Justice Standards on
Nati onal Practices.

33. The Speci al Rapporteur also pointed out that many Menber States,
particularly countries in transition, were aware of the standards but were not
able to apply them because of resource constraints. Those States needed

consi derabl e expert and technical assistance in structuring their judicia
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systems. He welconed the efforts by the Centre to address that serious
problem Simlarly, the Hi gh Comm ssioner for Human Ri ghts was giving
priority to technical assistance to those States in that area. One project
bei ng undertaken by the Hi gh Comm ssioner was a conprehensive traini ng manua
for judges.

34. He concl uded by wel com ng the opening statenment of the Executive
Director, M. Pino Arlacchi. 1In the md-termplan for 1998-2001, he had
identified six objectives for the Centre. The Special Rapporteur noted that
all of themwere pertinent. 1In so far as standards were concerned, the
Speci al Rapporteur whol eheartedly supported the need to raise public awareness
of the United Nations standards and norns.

3. Activities and Programmes Branch of the Office of the
Hi gh Conmmi ssioner for Human Ri ghts

35. As nmentioned in his third and fourth reports (E/ CN. 4/1997/32, para. 31
E/ CN. 4/ 1998/ 39, para. 26), the Special Rapporteur is collaborating with the
Activities and Programmes Branch of the Ofice of the H gh Conm ssioner for
Human Ri ghts to develop a training manual for judges and | awers in the
context of the United Nations Decade for Human Ri ghts Education. The Specia
Rapporteur attended an expert neeting from5 to 8 May 1997 to review the draft
manual . The draft will be revised on the basis of substantive coments nmade by
the participants in the expert neeting and will be piloted through forthcom ng
courses to be offered to judges and | awyers under the OHCHR programre of
techni cal cooperation, before final publication. The Special Rapporteur
expects this manual to constitute a conprehensive curriculumfor the training
of judges and | awyers on international human rights standards, to be adapted
case by case to particular national needs and | egal systens.

4. Pronotional activities

36. As stated in his third and fourth reports, the Special Rapporteur
considers pronoting the inmportance of the independence of the judiciary and
the I egal profession for respect of the rule of law in a denocratic society,
in the spirit of the Vienna Declaration and Programre of Action, to be an
integral part of his mandate. |In this regard, the Special Rapporteur
continued to receive invitations to address |egal forunms, sem nars,
conferences and training programmes. Owing to other conmmtnments, the Specia
Rapporteur could not accept all the invitations. Nevertheless, he accepted
the followi ng invitations:

(a) 23 March, in Brussels, at the invitation of the Com ssion
Nati onal e De La Magistrature, he addressed the first-ever Bel gian Nationa
Conf erence of Judges on the subject of "Judicial independence".

(b) 4-6 June, at the invitation of the Norwegi an Associ ati on of
Judges, he addressed the Norwegi an Triennial Conference of Judges in Trondhei m
on "A gl obal view of the independence of the judiciary - attacks, dangers and
today's status”.
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(c) 12-14 June, in Hong Kong, at the invitation of the Human Ri ghts
Institute of the International Bar Association, he spoke on the "Independence
of the judiciary" at a conference on the worl dw de application of the
I nternational Covenant on Civil and Political Rights.

(d) 20-22 July, in Cape Town, South Africa, at the invitation of the
I nternational Comm ssion of Jurists to its triennial nmeeting and conference on
the rule of law in a changing world, he addressed a panel discussion on “The
United Nations Basic Principles and the work of the Special Rapporteur on the
i ndependence of judges and | awers".

(e) 5-7 Cctober, in Larnaca, Cyprus, at the invitation of the
Commonweal th Magi strates and Judges Associ ati on, he spoke on the subject
"international and regional standards for the protection of judicia
i ndependence and the role of the Special Rapporteur on the independence of
judges and | awyers" at a seminar on the role of the judiciary in devel oping
and mai ntaining a vibrant human rights environnent in the Commonwealth.

37. The addresses delivered by the Special Rapporteur at these conferences
and sem nars are published by the organizers for further dissem nation

I' V. THEORETI CAL | SSUES

A. Establishnent of an international crimnal court

38. The Speci al Rapporteur is pleased to note the inportant strides the

i nternational comunity has taken towards the establishnment of the
International Crimnal Court. The Rone Statute of the International Crimnnal
Court, adopted on 17 July 1998 by the United Nations D plomatic Conference of
Pl eni potenti aries, contains a nunber of provisions that safeguard the

i ndependence of the Prosecutor, but in a manner that prom ses judicia

oversi ght of prosecutorial discretion. |In particular, the Court may exercise
its jurisdiction if, pursuant to article 13 of the Statute, either the

United Nations Security Council or a State Party to the Statute refers a
situation to the Prosecutor. Alternatively, pursuant to article 15.1, “the
Prosecutor may initiate investigations proprio motu on the basis of
information on crinmes within the jurisdiction of the Court”. Paragraphs 2

to 6 of article 15 set out the powers and responsibilities of the Prosecutor
in this connection, including the obligation of the Prosecutor to submt the
grounds upon which he or she believes “there is a reasonable basis to proceed
with an investigation” to the Pre-Trial Chanber of the Court. Article 15.6

provides: “If, after the prelimnary exam nation referred to in paragraphs 1
and 2, the Prosecutor concludes that the information provi ded does not
constitute a reasonable basis for an investigation, he or she shall inform

t hose who provided the information. This shall not preclude the Prosecutor
fromconsidering further information submtted to himor her regarding the
same situation in the Iight of new facts or evidence.” The Speci a
Rapporteur believes these, along with certain other provisions, sketch out an
adequat e neasure of independence for the Prosecutor

39. However, article 16, entitled “Deferral of investigation or
prosecution”, gives considerable cause for concern. Article 16 stipul ates:
“No investigation or prosecution may be comenced or proceeded with under this
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Statute for a period of 12 nonths after the Security Council, in a resolution
adopted under Chapter VII of the Charter of the United Nations, has requested
the Court to that effect; that request nmay be renewed by the Council under the

sanme conditions.” Article 16 |eaves the Security Council a large role by
authorizing it to delay investigations or prosecutions for a year or nore.
The political role of the Security Council in triggering the Court’s

i nvestigation and prosecuti on powers, may, depending on howthis role is

pl ayed, substantially underm ne the judicial independence of the Court by
precluding judicial review of situations politically sensitive to one or other
of the permanent nenbers of the Council, who, of course, wield the power of
vet 0.

40. Thus, the Special Rapporteur is pleased that the Rome Statute has been
adopted, but retains serious msgivings about the potential for politica
interference from Security Council nmenbers in the functions of the Prosecutor
It can only be hoped that the Security Council will exercise its authority
wisely and in the interests of the international comunity as a whol e.

B. Honour Kkillings
41. The Speci al Rapporteur on extrajudicial, sunmary or arbitrary executions
has drawn the Special Rapporteur’s attention to the problem of so-called
“honour killings”, which are reported to take place in some countries of the

M ddl e East, Latin Anmerica and South Asia, where husbands, fathers or brothers
have gone unpuni shed after having nurdered their w ves, daughters or sisters
in order to defend the honour of the famly. She has al so received reports of
such cases in Turkey. The Special Rapporteur on extrajudicial, summary or
arbitrary executions has been infornmed that men who conmit “honour killings”
normal Iy receive considerably shorter sentences, as the courts view defence of
the honour of the famly as a mtigating circunmstance (see E/ CN. 4/1999/ 39,
paras. 74-75).

42. This information is of grave concern to the Special Rapporteur. He wll
continue to work with the Special Rapporteur on extrajudicial, sumuary or
arbitrary executions to study this phenomenon. They will report their

findings to the Comm ssion on Human Rights at its fifty-sixth session
V.  STANDARDS

43. In his second and third reports the Special Rapporteur made reference to
the Beijing Statenment of Principles on the Independence of the Judiciary in
t he LAWASI A regi on.

44, The Commonweal t h Magi strates and Judges Associ ati on drew the Specia
Rapporteur's attention to the Lati ner House Guidelines for the Conmonweal th on
Parliamentary Supremacy and Judici al | ndependence. This set of guidelines
were adopted at a meeting of the representatives of the Commonweal th

Par | i amentary Associ ation, the Cormmonweal th Magi strates and Judges

Associ ation, the Conmmonweal th Lawyers' Associ ation and the Commonweal th Lega
Educati on Association, held at Latimer House in the United Kingdomfrom 15 to
19 June 1998. The Guidelines, which cover, inter alia, matters relating to
judicial autonony, funding, training, ethics and accontability mechani sms,
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wi Il be proposed for consideration by the Cormmonweal th Heads of Governnent
meeting and for effective inplementation by menber countries of the
Conmonweal t h.

45, The Speci al Rapporteur was invited to Larnaca, Cyprus, by the
Commonweal th Magi strates and Judges Association on 5 and 7 October for a

sem nar on these Guidelines and in particular for discussion on a nechanism
for inmplementation. In his address to the sem nar the Special Rapporteur said
that when the Guidelines had been adopted by the Commobnweal th Heads of
Government he would refer to these Guidelines in addition to the

United Nations Basic Principles and the Beijing Declaration when intervening
wi th Comonweal th Gover nment s

46. In this regard the Special Rapporteur would also like to refer to
Counci | of Europe Reconmendation No. R (94) 12 on the independence, efficiency
and role of judges, adopted by the Comrittee of Mnisters on 13 Cctober 1994
at the 518th meeting of the Mnisters' Deputies.

47. Wth the adoption of the Latiner House Cuidelines for the Conmmonweal th
there are today two sets of intergovernnental standards in addition to the
United Nations Basic Principles.

48. The Speci al Rapporteur has also |learnt that the Internationa
Associ ati on of Judges, a non-governmental association, is in the process of
adopting a set of standards described as "The Universal Charter of the Judge"

49. The Speci al Rapporteur, while expressing his appreciation to these
organi zati ons concerned to set standards for the pronotion and protection of
judicial independence, al so expresses sone concern over possible proliferation
of standards. |If these additional standards are needed to suppl ement the gaps
in the United Nations Basic Principles then it my be that the Basic
Principles need to be revi ewed.

VI. JUDI Cl AL DECI SI ONS REFLECTI NG THE | NDEPENDENCE AND
| MPARTI ALI TY OF THE JUDI CI ARY

50. The Speci al Rapporteur wel comes the follow ng decisions of the apex
courts of Canada, Norway and India asserting the inportance of and the
principle of judicial independence.

(a) The Canadi an Suprenme Court, in the case of Reference re:
Remuneration of Judges of the Provincial Court of Prince Edward |Island and
others 1997, in interpreting sections 96 to 100 of the Constitution Act 1867
and S.11 (d) of the Canadian Charter of Rights and Freedons held that judicia
i ndependence was an unwitten norm and had grown into a principle that
extended to all courts, not just the superior courts of Canada.

(b) The Norwegi an Suprenme Court, in the case of Jens Viktor Plabte vs.

The State Decenber 1997 in case No.82 B/1997 No.l108/1957, held that tenporary
judges who did not have the sane protection of security of tenure as

per manent|y appoi nted judges were inconpetent to adjudicate on certain

di sputes to which the State or any of its organs were parties. The court
said, inter alia:
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“The courts guarantee the rule of law for citizens in their
relations with the |egislative power and the executive power - they can
try the constitutionality of |aws and have judicial power to reviewthe
deci sions of the executive. Since the State is a party in a
consi derabl e ambunt of cases decided by the courts, it is especially
i nportant that the | aw seeking public can have full confidence in the
i ndi vi dual judge meking his judgenent wi thout having to consider any
negative consequences for his position. The judges' irrenovability in
accordance with section 22 of the Norwegi an Constitution is therefore
fundanental for the trust that the | aw seeking public can have in their
obj ectivity.

“Temporary judges do not have the same protection of their
positions as permanently appointed judges in office have. For practica
reasons one cannot conpletely avoid the use of tenporary appointed
judges, but because of the difference in the protection of their
positions, the use is open to objections and should be restricted as far
as possible. This has also been enmphasi zed by the Suprene Court, see
especially in Rt. 1984, page 979 and Rt. 1995, page 506.~

(c) Very recently, in October 1998, the Supreme Court of India, in the
case of Special Reference No.1 of 1998 (JT 1998 (5) S. C., reviewing its own
earlier decision of 1993 on the procedure for the appointment of judges to the
Suprene Court and Hi gh Court as laid down under the Constitution held,
inter alia, that the expression “consultation with the Chief Justice of India”
required consultation with a plurality of judges in the formation of the
opi nion of the Chief Justice of India. The sole individual opinion of the
Chi ef Justice does not constitute “consultation” within the meaning of the
Constitutional provisions. This decision renoved the doubt which arose in the
1993 deci sion of the sane court (commonly referred to in the legal fraternity
as the “second Judge’s case”) that the sole opinion of the Chief Justice had
primacy.

51. Principle 10 of the Basic Principles on the |Independence of the
Judiciary provides, inter alia, “Any nethod of judicial selection shal

saf eguard agai nst judicial appointnments for inproper notives”. It is
therefore inperative that the sel ection nmechani sm should never reside in the
personality of a single person, however high and em nent his office may be.
Thi s judgenent of the Indian Supreme Court will add lustre to the
jurisprudence of judicial independence.

V. COUNTRY SI TUATI ONS

A. | nt roduction

52. Thi s chapter contains brief summaries of the urgent appeals and
comuni cations transmtted to Governnments between 11 Decenber 1997 and

30 Novenber 1998, as well as of replies to the allegations received fromthe
Government s between 29 January 1998 and 15 Decenber 1998. 1In addition, the
Speci al Rapporteur takes note in this chapter of the activities of other
mechani sms which are related to his mandate. Where he has deemed it
necessary, the Special Rapporteur has included his own observations. He

wi shes to enphasize that the appeals and comunications reflected in this
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chapter are based exclusively upon information that has been transmtted to
himdirectly. Were information was insufficient, the Special Rapporteur was
not in a position to act. He also recognizes that problens concerning the

i ndependence and inpartiality of the judiciary are not confined to the
countries nmentioned in this chapter. 1In this regard, he w shes to enphasize
that readers of the present report should not interpret the om ssion of a
particular country fromthis chapter as indicative that the Special Rapporteur
considers that there are no problems with the judiciary in that country.

53. In preparing this report, the Special Rapporteur took note of reports of
his coll eagues: M. Mchel Mussalli, Special Representative of the

Conmi ssion on the situation of human rights in Rwanda; M. Adama Dieng,

i ndependent expert on the situation on human rights in Haiti; and

M. Jiri Dienstbier, Special Rapporteur on the situation of human rights in
Bosni a and Herzegovi na, Croatia and the Federal Republic of Yugoslavia (the
Speci al Rapporteur has dealt separately, by country, with the reports of the
Speci al Rapporteur on the situation of human rights in Bosnia and Herzegovi na,
Croatia and the Federal Republic of Yugoslavia); M. Maurice Copithorne, the
Speci al Representative on the situation of human rights in the Islamc
Republic of Iran and M. Thomas Hammar berg, the Special Representative of the
Secretary-Ceneral on the situation of human rights in Canbodi a.

B. Situations in specific countries or territories

Argentina

Communi cation to the Governnent

54, On 26 August 1998, the Special Rapporteur sent an urgent appea
concerni ng Federal Judge Roberto Marquevich, who had initiated an

i nvestigation into the abduction by security forces of children whose parents
i nvoluntarily di sappeared between 1976 and 1978. According to the source, on
9 June 1998, Judge Marquevich ordered the arrest of the former army conmander
and president of the first mlitary junta in Argentina, Jorge Rafael Videla.
The source reported that Judge Marquevich and his fam |y had been subjected to
death threats. The source also reported that human rights | awer

Sergi o Sm et ni ansky was threatened on 3 July 1998, just a few hours after the
federal police evicted 50 fam lies whomthe | awer had been defending froma
muni ci pal property in the Flores district of Buenos Aires.

Observation

55. The Special Rapporteur awaits a response fromthe Government to this
comuni cati on.

Bahr ai n

Communi cation fromthe Governnent

56. On 5 May 1998, the Permanent Representative of the State of Bahrain to
the United Nations Ofice in Ceneva sent a letter to the Special Rapporteur in
whi ch he enclosed a translation of a press statenent distributed by the

I sl ami ¢ Movenment of the Freedom of Bahrain dated 25 April 1998. The press
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statenent alleged that the Chairman of the fifty-fourth session of the

Conmi ssion on Human Ri ghts had asked the del egati on of Bahrain which
participated in the neetings of the said Commi ssion twice to stop the torture
and humliation to which Shai kh Al Jamry was exposed. The Permanent
Representative informed the Special Rapporteur that H E. M. Jacob S. Sel ebi
Chairman of the fifty-fourth session of the Conm ssion had never raised the

i ssue of Al-Janri with the del egation of Bahrain during the whol e session

The Permanent Representative called upon the Special Rapporteur to note “the
extent of lies and propaganda of these terrorists groups, which try by al
means to mani pul ate the United Nations organs and system’”

Observation

57. The Speci al Rapporteur thanks the State of Bahrain for this
comuni cation and has taken note of its contents.

Bel ar us

Communi cation to the Governnment

58. On 18 Cctober 1998, the Special Rapporteur sent an urgent appea
concerning Ms. Vera Strenkovskaya, an attorney, who, it was reported, had been
summoned for conversations to the Coll egium of Advocates and the Mnistry of
Justice. According to the source, M. Strenkovskaya had been infornmed that
she had been accused of violating legal ethics, evidently in connection with
remar ks she had made at a briefing for the International League for Human

Ri ghts on 23 Septenber 1998. She had been informed that she would be

disbarred. It was believed that the Col | egi um presidi um woul d nmeet the
foll owing week to set up a comm ssion to disbar Ms. Strenkovskaya on the
grounds of unethical and illegal behaviour while abroad.

Observation

59. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cat i on.

Belize

Communi cation to the Governnment

60. On 18 Cctober 1998, the Special Rapporteur sent an urgent appea
concerning the possible removal fromthe bench of Chief Justice Manuel Sosa of
the Belize Suprene Court. According to the information received, Chief
Justice Sosa had been appointed by the Prime Mnister. |In accordance with the
Constitution, the Prime Mnister had requested the view of the |eader of the
opposition party, at the tinme the People’ s United Party (PUP), on this

appoi ntnment, but the latter requested defernent of the required consultation
Neverthel ess, the appoi ntment was nade. Upon the return to power of PUP
followi ng the general elections, it was reported that the Attorney Genera
woul d imminently take certain nmeasures to rescind the appointnment. It was

al l eged that the measures to be taken were contrary to the procedures
established by the Constitution for the renmoval of the Chief Justice.
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Observation

61. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cati on.

Bol i via

Communi cation to the Governnent

62. On 19 February 1998, the Special Rapporteur sent an urgent appeal to the
Government concerning M. Waldo Al barracin, a | awer and President of the

Per manent Assenbly of Human Rights of Bolivia and a candidate for the position
of Orbudsman. It was reported that M. Al barracin and his two children had
been threatened on the tel ephone on 5 February 1998. In this regard, the
Speci al Rapporteur recalled that he and the Special Rapporteur on
extrajudicial, summary or arbitrary executions had sent jointly an urgent
action appeal on 24 February 1997 concerning previous death threats that

M. Al barracin had received.

Observation

63. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cati on.

Bosni a _and Her zegovi na

64. In his report to the General Assenmbly (A/53/322, paras. 27-29), the
Speci al Rapporteur on the situation of human rights in Bosnia and Herzegovi na,
Croatia and the Federal Republic of Yugoslavia reported that on 20 May 1998,
the Mnisters of Justice of the Federation of Bosnia and Herzegovi na and the
Republ i ka Srpska signed a nenorandum of understandi ng on the regul ati on of

| egal assistance between institutions of the Federation of Bosnia and

Her zegovi na and the Republika Srpska.

65. On 31 July 1998, the Hi gh Representative inmposed a | aw on courts in the
Her zegovi na- Neretva Canton, restructuring the judiciary of the canton
consistent with the new systemin the Federation. Under the new |law, there

will be one common court for the canton at Mstar, and the ethnic conposition
of judges in the canton will reflect the results of the 1991 census.
66. Fol | owi ng an agreenent anong rel evant cantonal authorities, this year

Central Bosnia becanme the first canton in which a Judicial Appointnments
Commi ssi on was established to review all applications and ensure an inpartia
and just selection process.

67. In a joint press statenment, the Ofice of the H gh Representative, the
O fice of the United Nations Hi gh Comm ssioner for Human Ri ghts and the
Organi zation for Security and Co-operation in Europe (OSCE) expressed their
serious concern about the fairness of the trial of |brahim D edovic, who was
convi cted on charges of war crinmes against the civilian popul ati on and
sentenced to 10 years’ inprisonnent by the Sarajevo Cantonal Court on

6 October 1998. On account of several observed irregularities, such as the
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violation of the right to |legal counsel and the sunmary rejection by the court
of 30 defence witnesses, there are serious concerns over the inpartiality of
the court in this case (A/53/322/Add. 1, para. 8).

Qoservation

68. The Speci al Rapporteur views the trial of |brahimDjedovic with serious
concern and will liaise with the Special Rapporteur on the situation of human
rights in Bosnia and Herzegovina, Croatia and the Federal Republic of
Yugosl avi a.

Brazi |

Communi cation to the Governnent

69. On 2 July 1998, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on torture concerning Ms. Edna Flor and

M. Donizetti Flor, lawers of the Centro de Defensa dos Direitos Humanos
Antofio Porfirio dos Santos in Aracatuba, Sdo Paolo state. They were believed
to have received death threats froman unidentified man on the tel ephone, on
13 and 14 June 1998, followi ng which two handmade bonmbs were all egedly thrown
in front of their office. The source alleged that these death threats m ght
constitute a retaliation for the | awers’ denunciation of several cases of
torture perpetrated by nmenbers of the civilian and mlitary police.

Observation

70. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cati on.

Canbodi a

Communi cation to the Governnent

71. On 11 March 1998, the Special Rapporteur sent a comunication to the
Gover nment concerning an order issued by Mnister of Justice Chem Snguon
suspendi ng three Appeal Court judges and ignoring their decision of

26 Decenber 1997 to overturn on appeal the conviction of Chau Sakhon by a
muni ci pal court in June 1997. According to the source, there was no | ega
provi sion under which the Mnister has the authority to suspend a judge.

Report of the Special Representative of the Secretary-General on the
situation of human rights in Canbodi a

72. In his report to the General Assenbly, the Special Representative of
the Secretary-General on the situation of human rights in Canbodia (A/ 53/400,
paras. 73-80) reported that in general, some progress had been made in
establishing institutions called for by the Cambodi an Constitution and
essential for the strengthening of the rule of law in Canbodia. The Suprene
Council of the Magistracy had been convened for the first tine in

Decenmber 1997 and was facing a heavy backl og.
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73. Further, there had been consi derabl e debate on both the legality of the
appoi nt nent processes and about the qualifications of the individuals

appoi nted to Canmbodi a’s Constitutional Council in 1998.

74. The report also indicated that the problem of frequent executive
interference and military intimdation in judicial matters, and the |ack of

i ndependence of the judiciary were continuing in 1998.

Qbservation

75. The Speci al Rapporteur will continue to nonitor the transition process,
in particular with regard to the i ndependence of the judiciary.

Col onbi a

Communi cation to the Governnent

76. On 19 April 1998, the Special Rapporteur sent a comunication to the
CGover nment concerni ng the assassination of M. Eduardo Umafia Mendoza, a
wel | -known | awyer and human rights defender. According to the source, this
nmurder was perpetrated on 18 April 1998 in the city of Bogota at M. Unafia’s
office by two unidentified men and an unidentified wonan who were posing as

journalists. It was further reported that M. Umafia had been the recipient of
numer ous death threats for several years owing to his work as a human rights
lawer. In this regard, the Special Rapporteur recalled that his report on

his m ssion to Col onbia contai ned testinony provided to himby M. Umafa
concerning the nature of the death threats made agai nst him and the reasons
why he had refused security fromthe State (see E/ CN. 4/1998/ 39/ Add. 2,

paras. 123 and 124). It was also reported that the murder of M. Umafia was
preceded by the murders of two other human rights defenders, Ms. Maria Arango
Fonnegra, on 16 April 1998 in Bogota, and M. JesUs Maria Vallen Jaramllo

on 27 February 1998 in Medellin; M. Vallen Jaram|lo was a | awer and the
President of the Committee of Human Rights in Antioquia.

Communi cations fromthe Governnent

77. On 11 February 1998, the Permanent M ssion of Col onrbia sent a note
verbale to the Special Rapporteur regarding the allegations of threats and
persecuti on which had been brought to his attention concerning the | awers
Alirio Uibe Mifioz, Mguel Puerto Barrera and Rafael Barrios Mandivil, nenbers
of the “José Alvear Restrepo” |awers' collective. The Governnent inforned

t he Speci al Rapporteur that the terrorismunit of the Regional Directorate of
Aut horities of Santa Fé de Bogota, after having gone through its files, had
not found any evidence of the existence of the denunciation of the

13th Brigade of the National Army concerning the |lawers. On the contrary,
the terrorist unit was investigating the threats agai nst those persons. In
that regard, the terrorismunit had asserted that the investigation into the
threats received by Rafael Barrios Mendivi was maeking progress. That inquiry
had started on 10 August 1994, with the investigations being handed over to
the proper authorities. On 15 Decenber 1997, it was integrated into the

i nvestigations being carried out in the cases of threats against Alirio Uribe
Mufioz and M guel Puerto Barrera. Additionally, the Adm nistrative Departnent
of Security had informed the Director-Ceneral that the Directorate of
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Protecti on was nmaking a technical study of the threats agai nst these | awers.
That study would be given to the Conmttee of Regul ati on and Eval uation of

Ri sks. Any steps taken by the Committee would be transnmitted to the Specia
Rapporteur.

78. On 16 April 1998, the Governnent sent a letter in reply to the Specia
Rapporteur’s letter of 17 Novenber 1997 concerning the death threats received
by and the persecution of the |awers Alirio Uibe Mifioz, M guel Puerto
Barrera and Rafael Barrios Mendivil. The Col onbian authorities reaffirmed
that there was no evidence of the existence of an intelligence docunent
accusing Alirio Uribe Mifioz of belonging to a support network for the Union
Canmi|ista del Ejercito Nacional de Liberacion. Additionally, no judicia

evi dence had been found that he had been declared a target by the 13th Brigade
of the National Arny. On the contrary, they expressed their interest in
receiving information fromthe denunciators that would lead to clarification
of when and by whomthose threats had been nade, so that they could initiate a
di sciplinary or penal investigation

Observati ons

79. The Speci al Rapporteur thanks the Governnment for its responses.
However, he notes that he has not yet received a response to his letter
of 19 April 1998 concerning the assassinati on of Eduardo Umafia Mendoza.

Croatia

80. The Speci al Rapporteur took note of the report of the Special Rapporteur
on the situation of human rights in Bosnia and Herzegovina, Croatia and the
Federal Republic of Yugoslavia to the General Assenmbly, in which he noted
that, although pronoted and supported by |ocal and international civil rights
organi zations, a wholly independent judiciary was still a distant goal in the
Republic of Croatia. For example, in late May 1998, the President of the
Suprene Court, Ml an Vukovic instructed the country’s courts not to provide

i nternational organizations with information about their work. That action
has been interpreted as an attenpt to curtail legitimate nonitoring activities
(A/ 53/ 322, paras. 56-57).

81. The Speci al Rapporteur on the situation of human rights in Bosnia and
Her zegovi na, Croatia and the Federal Republic of Yugoslavia also reported that
on 1 October 1998, at the conclusion of controversial disciplinary

proceedi ngs, the State Judicial Council had ruled in favour of the fina

di sm ssal of the fornmer President of the Supreme Court of Croatia,

Krunislav Qujic, who could now | odge an appeal with the House of Counti es.
Questions had been raised as to whether M. Qujic’ s right to defence had been
curtailed during the trial (A/53/322/Add.1, para. 21).

82. The war crimes trial of four defendants belonging to the so-called
Sodol ovci group, which began on 10 Septemnber 1998, is continuing. The four
defendants were granted a retrial w thout being subject to detention - which
woul d be mandatory for the charges that they are facing. Al so, another
hearing in the ongoing war crines trial of Goran Vusurovic, schedul ed

for 1 to 3 Septenber 1998, was post poned.
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Observati ons

83. The Speci al Rapporteur will continue to liaise with the Specia
Rapporteur on the situation of human rights in Bosnia and Herzegovi na, Croatia
and the Federal Republic of Yugoslavia concerning the i ndependence of the
judiciary and the |l egal profession in Croatia.

D i bout i

Communi cation to the Governnent

84. On 11 March 1998, the Special Rapporteur sent a comunication to the
CGover nment concerning the case agai nst M. Ahned Boul al eh, M. Ali Mhanmade
Houmed and M. Mum n Bahdon Farah, three former nenbers of the Parlianent of
Dji bouti. According to the source, on 15 June 1996, the parlianmentary
imunity of the above-nentioned individuals was lifted to permit their
prosecution for offending the Head of State. In a press comuni qué they had
| aunched a “solem appeal to all mlitants ... and Dji boutians to cone
together and nobilize to thwart, by all |egal and peaceful means, this
del i berate policy of President Hassan Goul ed Aptidon to rule by terror and
force while tranpling underfoot our Constitution and republican institutions”.
Sei zed of an appeal against this decision, the Constitutional Court found

on 31 July 1996 inter alia that “the |lack of a hearing of the deputies
concerned ... constitutes a flagrant violation of the right of defence”
However, this decision of the highest judicial instance in the country

notw t hst andi ng, the [ower court found themguilty of offending the Head of
State and sentenced them in August 1996, to a six nonths’ prison term a
heavy fine and, in particular, forfeiture of their civic rights for a period
of five years, which nmeant that they would not be able to stand for
parliamentary election. The source asserted that the trial in question was
not fair and, in particular, that shortly before it took place, the Mnister
of Justice transferred and dism ssed four judges of the Appeal Court and
menbers of the Correctional Chanber, in violation of the prevailing law. The
source further reported that the President of the Constitutional Court had
been di sm ssed and one of the | awers of the three former MPs, M. Aref
Mohamed Aref, stood accused of fraud, allegedly w thout any facts havi ng been
adduced to substantiate the accusation

Observation

85. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cat i on.

Egypt

Communi cation to the Governnent

86. On 18 Cctober 1998, the Special Rapporteur sent a letter concerning the
di ssolution of the Egyptian Bar Association (EBA) and of the country’s

regi onal bar associations, and the subsequent appointnment of sequestrators to
adm ni ster the EBA and the regional associations. It was reported that the
court-appoi nted sequestrators played a role in disciplinary proceedi ngs of the
| egal profession. The source further alleged that the Governnent had been
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stalling the electoral process for the Bar Council of the EBA, on the pretext
of the inadequacy of information in the registry concerning those individuals
who woul d be eligible to vote for the | eadership of the Bar Council
Qbservation

87. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cat i on.

Equat ori al Gui nea

Communi cation to the Governnent

88. On 26 August 1998, the Special Rapporteur sent a conmunication to the
Government concerning a |lawer, José O 6 Gbhono, who was arrested at his hone
on 21 July 1998 and detained at the police station in Ml abo before being
provisionally rel eased on 21 August 1998. It was alleged that M. O 6 Gohono
was arrested solely because he sought to prevent the adm ssion, as evidence,
of statements made under torture by detainees on trial for alleged invol venent
in an attack on a mlitary barracks on Bioko Island on 21 January 1998. The
source also reported that both M. A6 OGhono and anot her |awer involved in
the case, Col onel Lorenzo Ondé El a Mangue, received death threats after they
had i nfornmed the court of systematic torture of those detainees. Further, the
source reported that M. O 6 Cbhono was treated in a degrading way while in
detention. Specifically, the Special Rapporteur was informed that he was
forced to wash a car and sweep the street, and to use a cardboard box in his
cell as a toilet.

Observation

89. The Speci al Rapporteur awaits a response fromthe Governnent to this
comuni cati on.

France

Communi cation fromthe Governnent

90. On 13 February 1998, the CGovernnment sent a letter to the Specia
Rapporteur in reference to his letter of 7 Novenber 1997 in which he had asked
for information regarding the strike by | awers of the French Bar Associ ation
organi zed on 6 Novenber 1997, to protest the |lack of resources available to
the judiciary (see E/CN. 4/1998/39, para. 68). The Bar Association clai ned
that that situation inpaired the i ndependence of the French judicial system

91. The Governnent inforned the Special Rapporteur that while it was true
that the numerous jurisdictions in France were encunbered by their workl oad
and that, often, delays in hearing of cases were abnormally | ong, the public
powers conpl etely recogni zed the problem and were now in the process of
resolving it. In that regard, the Government enclosed with its letter the
text of the justice reformpresented by the Garde des Sceaux. The reform was
i ntended to make the institutions of justice nore efficient, while reinforcing
their independence. Concerning this reform the Governnment stated that it was
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premature at that stage to say nore: there would be a debate on the proposed
reformin the National Assenbly later in the nmonth. The planned | aws woul d
then be prepared and put in place by the Government.

92. The Governnent conceded that the delays in the justice system continued
to be a major cause of the strike of 6 Novenmber 1997, but felt it was
difficult to make a direct link between that situation and the i ndependence of
the French judicial system pointing out that France was a party to
international instruments that called upon States parties to respect the

i ndependence of the judiciary, but also noting that those instrunments all owed
for reasonable delays in judicial procedures. The Government also informed
the Special Rapporteur that while it was true that France was sonetines
criticized for such delays, notably before the European Court in Strasbourg,
France was not criticized on the fundanmental independence of the judiciary.

93. The Government concluded by stating that the fundanmental principles of
the i ndependence of the judicial system to which the Special Rapporteur
referred, were not conprom sed by delays in judicial proceedings.

Observati ons

94. The Speci al Rapporteur will continue to nonitor reform devel opnents in
France.

Georgi a
95. In his report to the fifty-fourth session of the Comm ssion on Human

Ri ghts (E/CN. 4/ 1998/ 39, para. 71), the Special Rapporteur made reference to a
letter dated 19 January 1998 fromthe CGovernnent transmtting the Basic Law on
courts of general jurisdiction, which had been adopted by the Parlianent on

13 July 1997, and a docunent containing an assessnent of the judicia

situation in CGeorgia. The Governnent had sought the comments of the High
Commi ssi oner on the Basic Law. The Special Rapporteur regrets that he has
been unable to conplete his study of these materials. He will transmt
directly to the Governnent of Georgia his views on these docunents.

Haiti

96. In his report to the General Assenmbly (A/53/355, para. 22), the

i ndependent expert on Haiti reported that over the past year, Haiti had begun
facing the challenge of putting into place a nodern, effective, independent,
denocratic, equitable and accessible justice system |In undertaking that
reformHaiti had benefited froma progranme of technical assistance to the
Preparatory Commi ssion for the Reform of Justice (CPRDJ), sponsored by the
Eur opean Conmi ssion. CPRDJ woul d provide a report reconmendi ng the necessary
conmponents of, and a plan of action for, justice systemreformin Haiti.

97. In addition, the Mnistry of Justice had set up a “Bureau de control e de
détention préventive” to deal with the | arge nunber of preventive detainees,
that is, detainees who were incarcerated, but who had not been tried and
convicted. In the context of that initiative, judges had regularly visited
prisons in order to hear some of the backl og of cases.
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Observati ons

98. The Speci al Rapporteur will continue to |iaise with the independent
expert on Haiti over the reform proposals.

| ndi a

Communi cation to the Governnent

99. On 1 Septenber 1998, the Special Rapporteur sent a conmmunication to the
Government of India to express concern over allegations he had received
regardi ng | awyer and human rights defender, Daljit Singh Rajput, who was

all egedly arrested by Punjab police on 27 July 1998. It was reported that

two cases had been filed against himin connection with a conspiracy to secure

t he escape of prisoners fromBurail jail, Chandigarh. His application for
bail was rejected on 4 August 1998, reportedly because the charges agai nst him
were thought too serious. It was further reported that the police had

interrogated those in detention and had attenpted to persuade themto

i mplicate human rights awers in the conspiracy. As a result, severa

| awyers personally presented the Chief Justice of the Punjab Hi gh Court with a
petition on 11 August 1998 appealing to himto prevent their arbitrary arrest
and requesting himto ensure that [ awers should only be arrested with the
prior perm ssion of the Hi gh Court. The petition was signed by Nakiran Singh
Amar Si ngh Chahal, Rajvinder Singh Bains, Ranjan Lakhanpal, Puran Singh Hunda
and Arunjeev Singh Wlia.

Communi cation fromthe Gover nnent

100. In a note verbale dated 9 March 1998 to the Ofice of the High
Conmi ssi oner for Human Rights, the Governnent of India transmtted a response
to the Special Rapporteur's letter of 1 August 1997 concerni ng the harassnent
and intimdation of M. Jagnohan Singh (E/CN. 4/1998/39, para. 77). The
Government of Punjab inforned the Special Rapporteur that it had inquired into
the all egations forwarded by himand found that the all egati ons were wi thout
basis. The Covernnent stated that it was true that the residence of

M. Jagnohan Si ngh had been searched by police officers. This was, however,
in connection with crimnal conplaints which had been filed in the Khanna
police station alleging that M. Singh was harbouring known terrorists.

M. Singh had been arrested and questioned in order to inquire into those
conpl aints and two cases had been regi stered against him He had, however,
subsequently been acquitted of all charges. The allegations that M. Singh's
hone had been rai ded over 100 tinmes were w thout foundation. There was also
no substance to the allegation that M. Singh had been aggressively questioned
and that his picture had been displayed publicly in a police station. The
above incident had taken place several years previously and M. Singh had
since informed the concerned authorities through a sworn affidavit that he was
enjoying a normal and tranquil life and had no conpl ai nt agai nst the behavi our
of the local police.
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Qoservation

101. The Special Rapporteur thanks the Governnment and is pleased to note that
M. Singh was acquitted. The Special Rapporteur is awaiting a response to his
comuni cation dated 1 Septenber 1998.

| ndonesi a

Communi cation to the Governnent

102. On 11 March 1998, the Special Rapporteur sent a letter to the Governnent
concerning the di sappearance of M. Desnond J. Mahesa, a | awer, aged 33, who
is the director of the Jakarta Branch of the Nusantara Legal Aid Institute
(LBH Nusantra). According to the source, M. Mhesa had not been seen since
3 February 1998, when he was visited by mlitary intelligence agents. The
source reported that M. Mhesa was suspected to be in the illegal custody of
the mlitary intelligence agency, BIA. The source al so expressed fears that
he m ght be subjected to psychol ogi cal and/or physical torture.

Observation

103. The Speci al Rapporteur awaits a response fromthe Government to this
comuni cati on.

Iran (Islamc Republic of)

104. The Speci al Rapporteur has taken note of the report of the Specia
Representative on the situation of human rights in the Islamc Republic of

Iran (E/CN. 4/1999/32). 1In this report, the Special Representative notes the
energence of debate in Iran about the judiciary and the |legal system The
Speci al Representative has been infornmed that a court reformbill concerning

the civil and revolutionary courts (containing some 800 articles) which has
been under discussion in the Majlis Judiciary Commttee for two years, is to
be debated in the Majlis this nonth.

105. The Speci al Representative reports the need for reformof the Cerics
Court, which has tended to be an arbitrary and secretive tribunal. Such
practices serve to deny a defendant the right to a fair trial

106. In 1997, followi ng the enactnent of a new Majlis |aw (under which
candi dates are screened by the Judges Court), elections were held for
positions on the Bar Executive Council. The Bar Association is beginning to

address the issue of the shortage of |lawers, and the issue of access to
l awyers in lran.

Observati ons

107. The Special Rapporteur will continue to liaise with the Specia
Representative for nmore informati on on these devel opnents.
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| srael

108. The Speci al Rapporteur has taken note of the report to the Genera
Assenbly of the Special Committee to Investigate Israeli Practices Affecting
the Human Ri ghts of the Pal estinian People and Other Arabs of the Cccupied
Territories (A/53/661, paras. 118-119). The Special Commttee reported on the
situation of persons detained in Israel without |egal entry permts and who
are subjected to summary trials with no qualified | egal assistance. It was
reported that many prisoners were not aware of their rights and that since
there were no | awyers to advi se them such persons often received heavy
penalties for offences not requiring detention and paid |arge fines.

109. The Special Commttee also reported that there was no due process of
law. Mlitary courts were often conposed of officers w thout |ega
background, sonme being settlers who were known by Pal estinians to hold
extrem st views.

110. The Special Commttee also reported that Palestinian | awers were not
eligible to represent prisoners before Israeli courts because they were not
menbers of the Israeli Bar. Also, not all prisoners could afford to pay the
fees of an Israeli |awer, although sonme Israeli |awers are hired for

Pal esti ni ans t hrough human rights organizations. Further, Palestinian |awers
were denied access to centres of detention and to their clients since they
were often unable to obtain the necessary permts to enter Israel, in
particular if they were fromthe Gaza Strip

Observati ons

111. The Special Rapporteur will continue to liaise with the Specia
Committee concerning these issues.

Kenya

Communi cation to the Governnent

112. On 26 August 1998, the Special Rapporteur sent a comrunication to the
CGover nment concerning M. Juma Kiplenge, a | awer and human rights defender
who was on bail at the tine awaiting trial on charges of incitenent to

vi ol ence and unl awful assenbly. According to the source, M. Kiplenge and 13
others were arrested and charged after organizing and attendi ng a day-I|ong
cultural event in October 1997 which was violently broken up by the police.
The source clainmed that the charges of unlawful assenbly and incitenent to

vi ol ence had been brought despite the fact that no |licence was required for
such a gathering and the only violence that occurred was on the part of the
police. The source further reported that the next hearing in the case was due
to take place on 31 August 1998. It was alleged that the nagistrate hearing
the case had reportedly stated at another hearing of the case in Novenber 1997
that he woul d convict the defendants regardl ess of the evidence produced in
court “because they are troubl emakers”. The case was being heard at the

Magi strate's Court in Kabarnet in western Kenya. The magistrate hearing the
case was reportedly a lay magistrate with no | egal training.
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Communi cation fromthe Gover nnent

113. On 6 Novenber 1998, the Deputy Solicitor-Ceneral of Kenya sent a letter
in reference to the Special Rapporteur's letter of 26 August 1998 concerning
M. Juma Kipl enge and 13 others. The Deputy Solicitor-General infornmed the
Speci al Rapporteur that the Attorney-Ceneral had entered a nolle prosequi in
respect of all the cases.

Observati ons

114. The Speci al Rapporteur thanks the Government of Kenya and is pleased to
note that the charges against M. Kiplenge were w thdrawn.

Mal aysi a

115. In his fourth report to the Conm ssion on Human Ri ghts, the Specia
Rapporteur drew attention to the continuation of the four lawsuits filed

agai nst himfor defamation. |In an addendum (E/ CN. 4/1998/39/Add.5), the
Speci al Rapporteur described how the Federal Court of Ml aysia had refused to
grant himleave to appeal to that court. As such, the Special Rapporteur had
exhausted all his legal remedies on the issue of immunity before the Ml aysian
courts.

116. Following this refusal the United Nations Secretary-General sent

Maitre Yves Fortier to Kuala Lunpur as his special envoy in |ate February 1998
to seek with the conpetent authorities in Ml aysia a resolution of the

di spute on the immunity issue. After failure to reach a resolution the
Secretary-Ceneral sent the same envoy again, in July 1998, to Kuala Lunpur to
resolve the dispute. That attenpt too failed

117. Having exhausted his diplomatic efforts, the Secretary-General urged the
Economi ¢ and Social Council at its session in New York, on 28 July 1998, to
seek a resolution by referring the dispute, under section 30 of the Convention
on the Privileges and Inmunities of the United Nations, to the Internationa
Court of Justice (ICJ)) for an advisory opinion. On 5 August the Counci
adopted a resolution without a vote and referred the dispute to I CJ.

118. Upon directions given by 1CJ to Menber States to submit witten
statenents, seven Menber States did so. In addition to Ml aysia, they were:
Costa Rica, Cermany, ltaly, Sweden, the United Kingdomof Geat Britain and
Northern Ireland and the United States of America. The Ofice of Lega
Affairs of the United Nations also submitted a witten statenent. [|CJ heard
oral subm ssions at the Hague from7 to 10 Decenber. The Ofice of Lega
Affairs of the United Nations, Ml aysia, Costa Rica and Italy made ora
submi ssi ons.

119. At the conclusion the President of IC] stated that the Court woul d
deliver its opinion sonetine in the spring of 1999.

120. In the neantine, the Ml aysian courts have programred hearings of the
Speci al Rapporteur's appeal s/applications in the four lawsuits for the first
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week of February 1999. 1CJ was informed by the Government of Ml aysia that
those hearings would be further postponed in the event that the I CJ opinion
had not been delivered by then

121. In another devel opnent, the Special Rapporteur sent three comunications
to the Governnment of Ml aysia on 28 Septenber, 9 October and 30 Novenmber 1998
in connection with allegations of harassnent of defence | awers engaged in the
trial of Datuk Anwar |brahim the fornmer Deputy Prime Mnister of Malaysia.
The 30 Novemnber conmunication was with regard to the cormittal of |awer

Zai nur Zakaria, one of Datuk Anwar's |awyers to three nonths' inprisonnment for
contenpt of court for having filed an application in court on behalf of his
client.

Observati ons

122. The Special Rapporteur is awaiting the Governnment's response to these
conmuni cati ons.

123. In the event that the ICJ advisory opinion is delivered before the
Commi ssi on session, the Special Rapporteur will prepare a summary for the
Conmi ssi on.

New Zeal and

Communi cation to the Governnent

124. On 11 Novenber 1998, the Special Rapporteur sent a letter to the
Government concerning the case of M. Mti Singh and the conduct of

Judge Bouchi er of the Otahuhu District Court in the adjudication of that case.
Al | egedly, M. Singh had | odged a crimnal conplaint against a third party,
who was accused of theft. The police investigation initially determ ned that
there were sufficient grounds for proceeding with the prosecution on

6 July 1996; however, after certain specific coments rmade by Judge Bouchi er
the police decided not to proceed with the prosecution on 4 Decenber 1996.
Reportedly, Judge Bouchier nmade conments, in private and in public, that
resulted in the police decision not to prosecute. O particular concern is
the allegation that the Judge made these comments wi t hout considering the
facts of the case. Supposedly, her conclusions were based solely on her prior
experiences with M. Singh, when he had appeared as a defendant in her court.
After an investigation by Judge R L. Young, the Chief Judge of the District
Court, Judge Bouchier was not formally reprimanded (although she did express
regret at meking those comments and provi ded an apol ogy for any enbarrassnent
that may have resulted). Judge Young indicated that although the crimna
conpl ai nt had been dropped, M. Singh could still seek conpensation through
the exercise of his civil rights.

Observati ons

125. The Speci al Rapporteur awaits a response fromthe Government.
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Ni geria

Press st at enent

126. On 1 May 1998, the Special Rapporteur joined the H gh Comm ssioner for
Human Ri ghts, the Special Rapporteur on the situation of human rights in

Ni geria and the Special Rapporteur on extrajudicial, summary or arbitrary
executions in issuing a press statenment expressing deep concern at the
sentencing to death in N geria of six defendants on charges of treason on
28 April 1998. A total of 30 persons had been charged in connection with an
al | eged coup pl ot announced by the Governnent of Nigeria in Decenber 1997.
The ad hoc mlitary tribunal which convicted and sentenced the individuals
failed to neet regional and international standards protecting the defendant
and ensuring a fair trial. The tribunal was conprised of mlitary officers
operating outside of the normal judicial system nobst of the evidence was
heard in secret and no right of appeal was provided to the defendants.

Communi cation to the Governnent

127. On 18 March 1998, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on the situation of human rights in N geria
concerning the arrest of the follow ng individuals:

(a) Felix Morka, |awer and Executive Director of the Social and
Econom ¢ Rights Action Centre in Lagos was reportedly detained by the State
Security Service on 16 March at the Lagos Murthal a Mohanmred I nternationa
Airport upon his arrival at approximately 2 p.m to board a plane to Nairob
to attend a neeting with the Ford Foundation. The source reports that
M. Mrka is thought to be in custody at Awol owo Road, |koyi, Lagos;

(b) Lawer and human rights activist Fem Falana was reportedly
arrested on 12 March with seven other people. According to the source, Fal ana
and the others were arrested at a hotel in Ilorin during a conference and are
bei ng held wi thout charge at the Ilorin command of the State Security Service;

(c) A i sa Agbakoba, ex-President of the Civil Liberties Organization
(CLO), President of AFRONET and President of the United Action for Denocracy
(UAD) was reportedly arrested on 3 March 1998. According to the source,

M. Agbakoba was attacked and then arrested by nenbers of the Nigerian

Police when he tried to speak at a pro-denocracy rally, organized by UAD in
Yaba Lagos. During the rally, 36 other people were reportedly arrested.

M. Agbakoba was detained for 24 hours and then brought before a nagistrate
who rel eased hi munder caution. The arrest was later justified by the Police
Commi ssi oner on the grounds that the neeting had not been authorized.

M. Agbakoba | aunched an appeal in the H gh Federal Court challenging his
arrest and requesting that he be awarded damages.

128. On 8 June 1998, the Special Rapporteur sent an urgent appeal jointly

wi th the Chairman- Rapporteur of the Working Goup on Arbitrary Detention, the
Speci al Rapporteur on the situation of human rights in N geria and the Specia
Rapporteur on freedom of opinion and expression concerning the case of

M. N ran Malaolu, the editor of an independent N gerian daily newspaper

The Diet. According to the source, M. Ml aolu was arrested at the editoria
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of fices of the newspaper on 28 Decenber 1997, allegedly by armed sol diers of
the Mlitary Intelligence Directorate (DM). M. Ml aolu was held wi thout
charges until 14 February 1998, when he was brought before a Special Mlitary
Tri bunal constituted under the Treason and Other O fences (Special Mlitary
Tribunal) Decree No. 1 of 1986, on secret charges. Prior to his arraignnent
before the tribunal, M. Ml aolu was denied access to a | awer, a doctor and
menbers of his famly, and remanded at a military detention facility in Lagos,
until he was noved to the northern city of Jos, where the trial took place.
After a secret trial, the tribunal's president announced, on 28 April 1998,
that M. Ml aolu had been found guilty of conceal ment of treason and sentenced
himto life inprisonment. According to the source, M. Ml aolu was punished
by the Nigerian mlitary authorities for news stories published by his paper
concerning an alleged coup plot involving Lieutenant-General O adi po Diya, as
well as other military officers and civilians who were al so convicted by the
tribunal and given sentences ranging fromprison terns to death by firing
squad.

129. On 8 June 1998, the Special Rapporteur sent an urgent action jointly

wi th the Chai rman- Rapporteur of the Working G oup on Arbitrary Detention and

t he Speci al Rapporteur on the situation of human rights in Nigeria concerning
the 27 crew nenbers of the cargo ship Dubai Val our, who reportedly had been
kept forcibly on board the ship since 8 August 1997. According to the

i nformati on received, upon conpletion of the discharge of the cargo in Nigeria
on 8 August 1997, the cargo's receivers, Lonestar Nigeria, inpounded the ship
for a claimequivalent to US$ 17 mllion. Although the ship's owner hired

| ocal | awers and various attenpts were nade to bring the matter before the

| ocal courts, these attenpts were frustrated by the claimants. On

22 August 1997, the Federal High Court in Lagos ordered that the ship be

rel eased against a letter of undertaking in the anount of US$ 1 mllion. This
letter was provided, but the ship was unable to | eave port, owing to
difficulties encountered with | ocal agents appointed by Lonestar. Thereafter
the Area Naval Commander refused to accept the release order; in addition, the
Ni gerian Port Authority advised that it had received a letter from Lonestar
advi sing that the ship should not be allowed to | eave port. The shipowner's

| awyer then met with the Chief of Naval Staff and asked for his intervention
and al so requested the intercession of the Chief Judge of the Federal High
Court; his efforts were to no avail. On 30 Septenber 1997, the Hi gh Court
order facilitating the release of the cargo was stayed, after an application
by the claimants. There has been no novenent since then

Report of the Special Rapporteur on the situation of human rights in Nigeria

130. The Speci al Rapporteur has taken note of the report to the Comm ssion on
Human Ri ghts of the Special Rapporteur on the situation of human rights in

Ni geria (E/CN. 4/1999/36). 1In his report, the Special Rapporteur on the
situation of human rights in Nigeria infornms the Conm ssion that for the first
time in 19 years, the Suprenme Court acquired, on 25 Novenber 1998, its ful
conpl ement of justices, with the appoi ntment of six new justices. The nunber
has thereby been brought to 15 in addition to the Chief Justice of Nigeria (as
provided for by the 1979 Constitution of the Federal Republic of Nigeria). 1In
addition, 24 new justices of the Court of Appeal were appointed by the
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Provi sional Ruling Council, bringing their total nunber to 50 (including the
President). This brings the Court of Appeal to its full capacity in
accordance with the Court of Appeal Act.

131. General Abubakar's prom se to ensure the financial independence of the
judiciary by providing it with funds fromthe consolidated revenue is a
further sign of the substantial efforts being made to unfetter the judicia
systemin N geria.

Observati ons

132. The Special Rapporteur awaits a response fromthe Government to the
joint urgent appeals. He is pleased to note that some inprovenents are being
made in the justice systemin Nigeria.

Paki st an

Communi cation to the Governnent

133. On 16 Septenber 1998, the Special Rapporteur sent a letter to the
Government recalling his communicati ons dated 28 Septenber 1995,

17 January 1996, 23 Septenber 1997, 16 October 1997 and 11 Decenber 1997 in
whi ch he had requested to lead a mssion to investigate the state of

i ndependence of the judiciary and | awyers in Pakistan, and seeking a response
fromthe Government as to whether it would be possible to undertake such a

m ssi on.

Peru

Communi cation to the Governnent

134. On 1 May 1998, the Special Rapporteur sent an urgent appeal to the
Government concerning Ms. Delia Revoredo, a former menber of the
Constitutional Court of Peru and the current Dean of the Col egi o de Abogados
of Lima. It was reported that Ms. Revoredo had announced at a press
conference on 12 April 1998 that she was | eaving the country because she had
received death threats. Ms. Revoredo stated that the threats against her had
commenced when she had publicly expressed her opposition to the decision of
Presi dent Al berto Fujinori to seek a third termin office. 1In 1996,

Ms. Revoredo was one of seven judges elected by the Congress to be a nenber
of the Constitutional Court of Peru. 1In 1997, she and two other judges,
Manuel Aguirre Roca and Guillermp Rey Terry, held that it was unconstitutiona
for President Fujinori to present hinmself for a third termin the presidentia
el ections to be held in the year 2000. The Congress of Peru then renoved her
and the two other judges fromthe Constitutional Court. |In Decenber 1997
Ms. Revoredo was el ected Dean of the Col egio de Abogados of Linma. She
publicly announced that she would inmplenment a policy in favour of the defence
of human rights and agai nst corruption, and she called upon the Nationa
Council of the Magistracy to initiate investigations against various judges
suspected of corruption. It was reported that Ms. Revoredo had departed for
Costa Rica with her husband Jainme Mur to seek political asylum Her children
however, remained in Lim, where they were continuing to receive threats on

t he tel ephone.
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135. On 13 May 1998, the Special Rapporteur sent an urgent appeal to the
Government concerning Heriberto Benitez Rivas, a human rights lawer. It was
reported that he had begun receiving death threats at his home in Lima in
Decenber 1997 and that they had continued during the nonth of April 1998.
Reportedly, the threats were related to his work for human rights

M. Benitez is the |lawer for Leonor Rosa Bustanmante, a former agent of the
Intelligence Service of the Arny (SIE) who was tortured by SIE nenbers to
extract information about security plans. M. Benitez al so represents
Gustavo Adolfo Cesti Hurtado, a retired army Captain who had been sentenced to
four years' inprisonment by a military tribunal for the crime of fraud.

M. Benitez had also inforned the United Nations of the case of

Ms. Delia Revoredo, who had fled the country and sought political asylum

in Costa Rica after receiving death threats.

136. On 14 July 1998, the Special Rapporteur sent an urgent appeal to the
Government concerning M. Francisco Soberén, President of the Peruvian

Associ ation for Human Ri ghts (APRODEH) and Vi ce-President of the Internationa
Federati on of Human Rights (FIDH). It was reported that, on 19 June 1998, a
nessage containing threats against M. Francisco Soberén appeared on the
association’'s fax. This letter accused M. Soberdn of being the acconplice of
numerous terrorists and of being in contact with M. Salas and Ms. Zanata,
who are described in the letter as traitors and made the subject of degrading
comments. M. Salas is a captain in the police and Ms. Zanata is a secret
agent. Both were, at the tine, refugees in the United States because of
threats directed against them |In addition to the threats contained in this
letter, the |l anguage seenmed to indicate that M. Soberén was cl osely wat ched.

137. On 19 Novenber 1998, the Special Rapporteur sent a letter to the
CGovernment concerning the safety of Ms. Elba Geta Mnaya Calle. According to
the source, Ms. Calle has been the target of intimdation because of her

i ndependent exercise of professional duties. On 22 Septenber 1998, she is

all eged to have been stopped by a police officer based at the Cotabanbas
police station, for no apparent reason. This action and previous allegations
of harassnment appear to delineate a concerted effort to discourage Ms. Calle’'s
i ndependence as a judge.

Communi cation fromthe Gover nnent

138. On 3 March 1998, the Government sent a note verbale informng the Ofice
of the High Comm ssioner for Human Ri ghts about recent steps it had taken in

t he devel opnent of human rights. The Governnment reaffirned its firmintent to
pronmote and protect human rights and its desire to use all of its resources to
rai se the level of human rights in Peru. An exanple of this firmpolitica
intent was the adoption of Law No. 26926, nodifying several articles of the
Penal Code and recogni zi ng genoci de, enforced di sappearances and torture as
crimes against humanity. The text of the |law was attached to the note

ver bal e.

139. On 28 April 1998, the Governnent sent a note verbale to the Ofice of
the Hi gh Commi ssioner for Human Rights stating that on 3 April 1998 Law

No. 26940 had been pronul gated. A copy of the |law was attached to the

note verbale. The Government requested that the information be transmtted to
the special rapporteurs and worki ng groups of the Conmm ssion on Human Ri ghts,
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in particular the Working Group on Arbitrary Detention, as well as the

rel evant Conmittees. The Governnent indicated that that | aw woul d have the
effect of increasing the powers of the ad hoc comm ssion created by

Law No. 26655, the Pardons Comm ssion, enabling it better to know, eval uate,
qualify and propose to the President of the Republic the comutation of
sentences (on an exceptional basis) by which people have been deprived of
their liberty. The mandate of that ad hoc comm ssion had been extended unti
31 Decenber 1998

140. On 14 August 1998, the Government sent a note verbale to the Ofice of

t he Hi gh Conmmi ssioner of Human Rights in response to the urgent appea
transmitted by the Special Rapporteur on 14 July 1998 concerning

M. Franci sco Sober6n. The Governnent wi shed to comunicate to the Specia
Rapporteur that it had taken note of his comunicati on and had ordered an

i nvestigation of the case, the results of which he would be infornmed of in due
course. Further, the Governnent had ordered that all the necessary neasures
be taken to guarantee the security and physical integrity of M. Soberén, in
the framework of the policy of the pronotion and protection of human rights
that he had pl edged to expand.

Observati ons

141. The Speci al Rapporteur is awaiting a response to his comrunications

of 1 May, 13 May and 19 Novenber 1998. He thanks the Governnent for its
response of 14 August 1998 and is pleased to learn of the measures taken to
guarantee M. Soberén’'s security. He has also taken note of the other
conmuni cati ons sent to the Ofice of the H gh Commi ssioner for Human Ri ghts.

Phi | i ppi nes

Communi cation to the Governnent

142. On 20 February 1998, the Special Rapporteur sent a letter to the
Government of the Philippines concerning | awers Roneo T. Capul ong,

Mari e Yuviengo and Rolando Rico Oalia. According to information received,
they have been the subject of harassnment related to their |egal representation
of State witnesses in the case against mlitary officers inplicated in the
torture and nurder of the | abour |eader Rolando O alia in 1986. The source
further reported that on or around 2 February 1998, the office of the Public
Interest Law Center was broken into, confidential case files were forced open
and searched, and the central processing unit of a conputer was renoved al ong
with 1,700 pesos in cash. Mreover, it was reported that, prior to that

i ncident, the above-nentioned | awers had received tel ephone calls from
anonynous persons requesting informati on about their novements. |In addition
their office had been visited by several suspicious persons purporting to be
seeking | egal assistance. One of those persons had produced an identity card
dating from 1967 under the name of a former deceased governor of a province.

It had al so been reported that attorney Capal ong had been subjected to
surveillance. On 13 January 1998 at midnight, a van was reportedly seen being
driven around his hone and this action was repeated at about 9 p.m on

2 February 1998. The source further reported that the van was believed to be
a Tamaraw Fx bearing the nunber plate 347, and that three nmen had been seen



E/ CN. 4/ 1999/ 60
page 35

inside it. Al of those acts reportedly were connected with the nurder
charges fil ed agai nst several high-ranking former and current mlitary
officers on 12 January 1998 by the above-nentioned | awyers.

143. On 12 May 1998, the Special Rapporteur sent an urgent action jointly
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
concerni ng José Manuel Di okno, Vice-Chair of the Free Legal Assistance

Goup (FLAG. It was reported that M. Diokno had received a witten death
threat in connection with his representation of State witnesses in the
Kur at ong Bal el eng case, a case involving the killing of 11 persons by nenbers

of the Philippine National Police in May 1995.

Communi cation fromthe Gover nnent

144. On 18 March 1998, the Governnent sent a letter to the Special Rapporteur
in response to his letter of 10 Decenber 1997 concerning the case of |awer

Ni colas Ruiz and M. Jevee Patalita. The Governnent provided the follow ng

i nformati on.

145. On 18 July 1997, the Suprene Court issued a wit of habeas corpus
directing the respondents to respond to the wit not later than 22 July 1997
to Executive Judge Estrella Trias Estrada, Regional Trial Court, Quezon City,
and to appear and produce the di sappeared persons, attorney Ruiz and

M. Patalita, at a hearing before that judge, also on the sanme date.

Judge Estrada was further directed to try and decide the case on its nerits
and thereafter furnish the High Court with a copy of her decision

146. On 22 July 1997, the respondents in the petition for habeas corpus of
attorney Nicolas Ruiz and Jevee Patalita, docketed as G R No. 129635 and
entitled “Benedicta N. Ruiz and Nicolas Govanni N Ruiz, Petitioners,
versus Brig. Gen. Benjamn Libarnes, Brig. Gen. José Calimimand

Director Santiago Tol edo, Respondents” made a return of the wit stating
therein that they did not have custody of attorney Ruiz and M. Patalita.
However, the respondents filed with the Court of Appeals a petition for
certiorari and prohibition (with an urgent plea for the issuance of a
tenporary restraining order and/or wit of prelimnary injunctions) docketed
as CA-G R No. SP. 41980 and entitled “Maj. Gen. Benjam n Libarnes, et al.,
Petitioners, versus Hon. Estrella Estrada and Benedicta N. Ruiz et al.
Respondent s”.

147. On 20 August 1997, a tenporary restraining order was issued by

the 10th Division of the Court of Appeals restraining the respondent judge
fromcontinuing with proceedings in the petition for habeas corpus.
Accordingly, the hearing of the petition for habeas corpus was suspended.

148. On 27 Cctober 1997, a wit of prelimnary injunction was issued by the
Court of Appeals directing the public and private respondents therein to cease
fromtaking any further action in G R No. 129635 pending the final resolution
of the petition. As of the date of the CGovernnent's letter, the Court of
Appeal s had not nade a final decision in connection with the petition

149. The conbined efforts of elements of the Philippine National Police and
the National Bureau of Investigation were being exerted to |ocate the
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wher eabouts of the all eged di sappeared persons. The case was part of a |arger
drug-rel ated case involving an alleged drug | ord whose extradition was being
sought from Hong Kong. The Government enphasized that it took the matter
seriously in the light of its determi nation to conmbat the drug nmenace in

the Philippines. Since its investigations were still continuing and
considering that the case of M. Ruiz and M. Patalita was before the courts,
detailed information could not be provided at that tine.

Observati ons

150. The Speci al Rapporteur thanks the Governnment for its response. However,
he has heard nothing further concerning the investigations into the
di sappearances of Nicolas Ruiz and Jevee Patalita

Russi an Feder ation

Communi cation to the Governnent

151. On 19 Novenber 1998, the Special Rapporteur sent a letter to the
Government concerning the case of Vasiliy Rakovich. Allegedly, M. Rakovich
was attacked on 23 COctober 1998, during a lunch break in the trial of

Vasiliy Chaikin. M. Rakovich was M. Chaikin' s defence counsel at the tinme;
the case was being heard in the City Court of Stanitsa Leningradskaya, in the
Krasnodar region. Supposedly, the attack was notivated by M. Rakovich's cal
for an investigation into Sergey Tsaturyan' s interrogation of wi tnesses in the
Chai kin case. M. Tsaturyan is the chief investigator in Vasiliy Chaikin's
case.

Qbservation
152. The Speci al Rapporteur awaits a response fromthe Government.
Rwanda

153. In his report to the General Assenbly (A/53/402, paras. 40-49), the
Speci al Representative of the Comm ssion on Human Ri ghts on the situation of
human rights in Rwanda reported that there had been some inprovenent in the
adm nistration of justice in Rwanda in the past year. For exanple, the Ofice
of the Prosecutor-General had initiated “group trials” in an attenpt to

all eviate the burden on the justice system and there had been an inprovenment
in access by civil parties to |legal representation in Rwanda. Further, the
Speci al Representative commended the rulings handed down by the Internationa
Crimnal Tribunal for Rwanda and hoped that those verdicts would serve as the
first step on the path to eradicating inpunity.

154. There remai ned, however, concerns about the |ack of adequate financia
and human resources to support the effective functioning of an i ndependent and
impartial justice systemin Rwanda.

Observation

155. The Speci al Rapporteur shares the concerns of the Special Representative
over the |lack of resources for the judiciary.
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Sri_Lanka

Communi cation to the Governnent

156. On 11 August 1998, the Speci al Rapporteur sent an urgent appeal jointly
wi th the Chai rman- Rapporteur of the Working Goup on Arbitrary Detention and
the Speci al Rapporteur on torture concerning M. Werasi nghe Arrachige

Janaka Chami nda. According to information received, he was arrested on

6 August 1998 at 3.15 p.m and allegedly brought to the Ja-ela police station
where he was detained. He was reportedly beaten by a police inspector on
several occasions during the day and the night of his arrest. M. MIlroy, who
reportedly went to visit him was said also to have been detained at the sanme
police station, where he was all egedly beaten by a police constable. It was
al l eged that they had not been brought before a judicial authority since their
arrest, had not been charged and had been deni ed access to a | egal adviser
Both are said to have been denied access to their famlies. Furthernore,
fears were expressed that the above-nanmed persons m ght continue to be at risk
of torture and other forns of ill-treatnent.

157. On 11 Novenber 1998, the Special Rapporteur sent a letter to the

CGover nment concerning allegations reported in the Sunday Observer, a prom nent
Sri Lankan newspaper. An article printed on 7 June 1998 all eged i nappropriate
conduct by an unnaned Hi gh Court judge. Specifically, the judge was accused
of privately nmeeting with a defendant, whose case was pending in the judge’s
court, and another H gh Court judge. Although no names were provided, the
resolution of this matter, either through the identification and sancti oning
of the persons involved or through their exoneration, was of particul ar

i mportance.

Communi cation fromthe Governnent

158. On 17 Novenber 1998, the Permanent Representative of Sri Lanka to the
United Nations Ofice in Geneva sent a letter to the Special Rapporteur
informng himthat the contents of his letter of 11 Novenber 1998 had been
transmitted to the relevant authorities in Sri Lanka and that a further

comuni cation would foll ow upon receipt of information fromthe authorities in
Sri Lanka.

Observati ons

159. The Speci al Rapporteur awaits a response to his comuni cation
of 11 August 1998.

Sudan

Communi cation to the Governnent

160. On 16 January 1998, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on the situation of human rights in the Sudan and
t he Chai r man- Rapporteur of the Wbrking G oup on Arbitrary Detention concerning
the arrest and detention of |awers Zaki Mansour and El Eden Mbhanmed Ahned,
both arrested on 21 Decenmber 1997, and Yahya El Hussain, Margani El Hibir and
Mahj oub Abdal | a Mohanmed, arrested on 1 January 1998. It was reported that
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Margani El Hibir was released on 7 January 1998. According to the information
received, they had been arrested in relation to a peaceful denonstration
organi zed in Khartoum by Sudanese | awyers on 20 Decenber 1997, in which

bet ween 1,000 and 2,000 |l awers marched to the High Court and the Mnistry of
Justice in Khartoum protesting the violation of human rights and the arrest
and harassnment of |awyers. The report expresses grave fears for their

physi cal and psychol ogical integrity. It was also reported that a nenorandum
had been distributed to the Mnister of Justice requesting i ndependence of the
judiciary; the closure of all public order courts; the wthdrawal of the

1993 amendnents to the Advocacy Act of 1983 that denies Sudanese | awyers the
right to confidentiality and places the Bar Associ ati on under the control of
the Registrar of Trade Unions and the M nister of Labour; the discontinuing of
arbitrary arrests and detentions and the rel ease of all persons detained

wi t hout charge; respect for the rule of |aw, the annul ment of al

constitutional decrees and |aws that contradict international human rights |aw
that has been agreed to by the Governnent of the Sudan; and the resunption of

denocracy and civil rights in the Sudan. It was also alleged that anong the
persons and | awers forced to report daily to security headquarters were
Ms. Il hlam Nassir, a civil servant with the Ordurman | ocal Counci l

Prof essor Mohammed Osman Maki, a |lecturer in philosophy; and M. Hamd El Nur
a businessman. Mreover, |awers El Shei k Mohaned, Ali Adam M. Fatinma Abu
El Gasi mand Abd El Haneed Khal af Alla had been forced to stay at Security
Headquarters from6 a.m until m dnight.

161. On 23 January 1998, the Special Rapporteur sent a letter jointly with
the Speci al Rapporteur on the situation of human rights in the Sudan
concerning the arrest and detention of M. Gazi Suleiman, a human rights

def ender and | awyer. According to the information received, M. Sulei man was
arrested in Khartoumon 20 January 1998 at 2 p.m and brought to trial the
same day at 4 p.m It was also reported that after an adjournment of

four hours, at approximately 9 p.m, a sunmary trial was held in which

M. Sul ei man was convi cted under section 66 (spreading false news) and

section 94 (failure to obey an order or sumons by a government official) of
the 1991 Penal Code. The basis for the charges was reportedly M. Suleimn’s
refusal to obey a sumons by the Security on Saturday 17 January 1998 and
public statements he had nmade concerni ng the Sudanese Bar Associ ation and,
nmore generally, the rule of law in Sudan. According to the source,

M. Sul ei man had reasonabl e grounds under the law to refuse the sumons
because the security officers did not present their identification papers.

The source further reported that M. Sul eiman denied the allegations of
spreading false news. It was reported that M. Sul ei man had been sentenced to
five months’ inprisonnment and fined 500,000 Sudanese pounds and was reportedly
being held at Security Headquarters before being transferred to Kober Prison

162. On 12 May 1998, the Special Rapporteur sent a letter to the Governnent
concerning the arrest of advocate Ali Al sayed, a |eading nenber of the

Al liance for the Restoration of Denocracy (ARD), and other opposition |awers,
i ncludi ng Khalid Abu Elrous. According to the source, M. Ali Alsayed was
arrested on 7 May 1998 by arned security nen. He was then taken to his

of fice, which was searched. He was detained in an unknown | ocation and fears
had been expressed for his physical and psychol ogical integrity. The source
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al so all eged that advocate Khalid Abu Elrous was recently arrested, along with
83 other | awyers, nenbers of ARD. The source reported that the arrests
occurred during the referendum on the new Constitution

163. On 23 August 1998, the Special Rapporteur sent a letter to the
Government concerning M. Mstafa Abdel Gadir, who was reportedly detained in
Khartoumin early July. The source alleged that advocate Gadir had been
detained as a result of his legal representation of a nunber of nenbers of the
political opposition arrested in |late June 1998, who had announced, pursuant
to provisions of the newly enacted Constitution, that they would restart party
activities imrediately.

Communi cation fromthe Gover nnent

164. On 8 May 1998, the Covernnent sent a note verbale to the Ofice of the
Hi gh Commi ssioner for Human Ri ghts, which provided, inter alia, a response to
the Special Rapporteur's letter of 16 January 1998. The CGovernnent i nforned
himthat | awers Zaki Mansour, Alla El din Mhanmed Ahned, Yahia El hussein,

I hl am Nasir, Mhamed Osman Mekki, Hami d El nur, El Shei kh Mohamed Ahned,

Ali Adam Fatima Abuel gasi m and Abdel Hameed Khal afal |l a had been subjected to
prelimnary investigation, which was conducted in a very short tine and in
accordance with the law. No one was det ai ned.

165. On 11 July 1998, the Rapporteur of the Advisory Council for Human Ri ghts
of the Republic of the Sudan sent a letter to the Special Rapporteur

acknow edgi ng receipt of his letter concerning the detention of sone

Sudanese | awers. After investigating the matter, the Government infornmed

the Speci al Rapporteur that the allegations were not true. In particular
advocate Ali Al sayed and advocate Khalid Abu Elrous were continuing their
normal |ife and practising their profession. However, sone security officers

had communi cated with them on the dates nentioned in the Special Rapporteur's
| etter about certain incidents which had taken place at the buildings of the
Bar Association in the Sudan, but they had not been detai ned.

166. On 26 October 1998, the Governnent sent a letter to the Ofice of the
H gh Comm ssioner for Human Rights in response to the Special Rapporteur's
letter dated 23 August 1998 concerning the all eged detention of

advocate Mustafa Abdel Gadir. The Governnent inforned the Special Rapporteur
that advocate Abdel Gadir had never been detained as alleged and that he was
free, conducting his profession and other activities.

Observati ons

167. The Special Rapporteur thanks the Government for its responses.
However, he expresses sone concern that |awers appear to be under some form
of harassnment from security forces.

Trinidad and Tobago

168. On 10 COctober 1998, the Special Rapporteur sent an urgent appeal to the
CGover nment concerning Ms. Panela Ranjattan, sentenced to death for the nurder
of her common-| aw husband, M. Al exander Jordan. Ms. Ranjattan now faces

i mm nent execution. Based upon the information received, it appeared that a
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failure of justice may have occurred insofar as the court did not take into
consideration salient, mtigating factors in defence of the accused. The
Speci al Rapporteur requested the Governnent to stay the proceedings to allow
himto study the facts of the case in greater detail and to prepare a detailed
intervention that mght be submtted to the Advisory Committee on the Power of
Par don.

Observati ons

169. The Speci al Rapporteur has not yet received a response fromthe
Government. He is also awaiting further materials fromthe source

Tuni si a

Communi cation to the Governnent

170. On 12 March 1998, the Special Rapporteur sent a letter to the Governnent
concerning | awer Radhia Nassraoui. According to the information received,

her office was broken into and ransacked on 11 February 1998 around 3 a.m and
the majority of her materials were stolen. The main door of her office was
forced open and badly damaged and the contents of her office, including her
files, |aw books, tel ephone, fax and conputer were stolen. Additionally, it
was reported that Ms. Nassraoui has all egedly been the object of such attacks
because of her activities in the area of the defence of human rights. It was
al so reported that Ms. Nassraoui has been frequently placed under surveillance
by security agents and that on the day of the incident w tnesses reported
havi ng seen security agents near her office.

Communi cation fromthe Governnent

171. On 3 June 1998, the Governnent sent the Special Rapporteur a response to
his letter dated 12 March 1998. The Governnent informed the Specia
Rapporteur that on 12 February 1998 Ms. Nassraoui had presented through her

| awyer a request to the Procurator of the Republic of the Court of First

I nstance of Tunisia, in which she also alleged that her office had been the
obj ect of damaging theft. On the basis of this conplaint, the Procurator of
the Republic had decided to open an investigation of damaging theft to the
property of another. He had charged the senior judge with the investigation
who had ordered the judicial police to handle the matter. The police agents
came to the site and proceeded to interview and to gather testinmony in the
presence of Ms. Nassraoui, who was invited by the investigators to present
herself at the office of the judicial police for the purpose of making a
statement. However, the interested party had not followed up on this
invitation. The Governnment al so infornmed the Special Rapporteur that the

i nvestigation was following its normal course with the purpose of discovering
the truth and establishing the facts.

Observati ons

172. The Special Rapporteur thanks the Governnment and awaits further
i nformati on on the outcone of the investigation
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Turkey

Communi cation to the Governnent

173. On 12 March 1998, the Special Rapporteur sent an urgent appeal to the
Government concerning the detention of M. Kemal Yilmz, a | awer of the Bar
Associ ati on of Istanbul and nmenber of the Contenporary Lawyers Associ ation and
of the Human Ri ghts Association of Turkey (IHD). According to the source,

M. Yilmz had been arrested on 21 February 1998 in Yozgat, while he was

| eaving the city after having visited his client in the |local prison. He had
been interrogated by the police, although, according to Turkish law, |awers
can only be interrogated by a prosecutor. According to the source, he was
detained in Yozgat E-type prison. M. Yilmaz was all egedly suspected of being
a liaison officer of an illegal organization. The source expressed fears that
he may be subjected to psychol ogi cal and/or physical torture.

174. On 26 August 1998, the Special Rapporteur sent a conmunication jointly
wi th the Special Rapporteur on violence agai nst wonen, its causes and
consequences to the Governnent concerning |lawer Ms. Sevil Dalkilig¢, who was
sentenced to 30 years' inprisonnment in 1995, allegedly on the basis of
statements which she made under torture. According to the source,

Ms. Dalkili¢ was detained in March 1994 and held in the Ankara police
headquarters for 15 days. During this time, she was allegedly subjected to
death threats and threats of rape, sexually abused, beaten, subjected to

el ectric shocks, hosed with pressurized water and deprived of food, sleep and
access to toilet facilities. She allegedly suffered a bilaterally dislocated
jaw as a result of the beating. The source further reported that the
statement she had nade in police custody was brought as evidence in her tria
at Ankara State Security Court on charges of nenbership of the illegal Kurdish
Wor kers' Party, handling explosives and separatism The statement was not
supported by any forensic evidence or eyewitness testinony. Reportedly, the
only other evidence brought before the court was police statenments and
statements, apparently al so made under duress, by other defendants in the
trial. In court, Ms. Dalkilic¢ retracted her statement, alleging that it had
been extracted under torture. The source clainms that the court conducted no
i nvestigations into her conplaint.

Communi cation fromthe Gover nnent

175. On 6 May 1998, the Government sent a letter to the Special Rapporteur
enclosing an information note pertaining to the case of M. Kemal Yilmaz. The
Government infornmed the Special Rapporteur that M. Kemal Yilmaz, a | awer

was taken under custody on 21 February 1998 in Yozgat and after his first
interrogation by the Chief Prosecutor in Yozgat, he was arrested by the
Crimnal Court of First Instance, and kept at the Yozgat prison, on the
grounds of serving the illegal, terrorist organization TKP/M-TIKKO as a
courier and providing shelter and assistance to its nenbers.

176. During the visit paid to his clients (M. Hasan Durna

M. Erdal Cetinkaya, M. Ismet Cetkinaya and M. Ali Gocmen, all of them
convi cted of menbership of the illegal terrorist organization TKP/ M - Tl KKO
at the Yozgat prison, nessages for the nenbers of the said organization
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di sguised in layers of paper tissues, as well as a witten document reflecting
the views and strategies of the said illegal organization were discovered on
M. Kemal Yil mz.

177. M. Yilmaz's case was |later deferred to the State Security Court of
Ankara on 23 February 1998. He was transferred to the Ankara Ul ucanl ar prison
on 31 March 1998. His case was pending in the Ankara State Security Court.

178. It had been established through nedical reports that he had not been
subjected to torture or ill-treatnent, either during the period of detention
or at the time of his arrest.

179. On 27 Cctober 1998, the Governnent sent a letter to the Specia
Rapporteur and the Special Rapporteur on viol ence agai nst wonen, its causes
and consequences in response to their letter dated 12 Cctober 1998 concerning
the case of Ms. Sevil Dalkili¢. The Government provided the follow ng
information to the Special Rapporteurs.

180. First, Ms. Sevil Dalkili¢c, a |lawer and the Director of the Kaman |oca
house, as well as a nmenmber of the Human Ri ghts Associ ation, had been taken
under custody in the aftermath of an operation carried out in collaboration by
the KirOehir and Ankara Security Forces on 3 March 1994 on the grounds of her
participation in the illegal action group consisting of M. sbrahimHalil Ata
and M. wosnmet Ayaz, the central regional province and politica

representative, respectively, of the terrorist organization PKK. She was

kept under custody for 14 days, according to the relevant articles of the
Turki sh Code of Crimnal Procedures then in force, and was arrested on

17 March 1994.

181. Secondly, as a result of the interrogation of Ms. Dalkilig, she was
found guilty of the follow ng offences: an attenpt to set fire to a forest
zone in Ankara-Oran, on 15 August 1993; bonbing of the KirOehir Pal ace of
Justice on 23 Septenber 1993; using explosives at the Eml ak Bank building in
KirOehir on 1 October 1993; using expl osives at the KirOehir Governorate
buil ding on 14 Cctober 1993; bonbing of a building belonging to a politica
party in Ankara on 22 Decenber 1993; bonbi ng of the government | odges

bel onging to the Mnistry of Justice in KirOehir on 1 January 1994.

182. Thirdly, Ms. Dalkili¢'s case was considered by the State Security Court
of Ankara and she was sentenced to 15 years' inprisonnent and payment of a
fine of 1,920,000 Turkish liras, on 7 February 1995, on the grounds of her
menber ship of an arned gang and usi ng expl osives. The verdict was appeal ed
agai nst to the Suprene Court of Appeals and the decision of the Ankara State
Security Court was upheld on 13 Oct ober 1995.

183. Fourthly, Ms. Dalkili¢ and her | awer had submtted, on 8 July 1994

and 14 Novenber 1994, respectively, allegations of torture during her stay in
custody. However, the forensic report issued at the end of the period she
spent in custody, on 16 March 1994, confirmed that she had not been subjected
to torture or ill-treatment. Moreover, Ms. Dalkilig¢g, at the hearing of the
State Security Court on 17 March 1994, accepted her testinony, received during
her interrogation by the Security Departnent, and did not claimfor any acts
of torture or ill-treatnment directed agai nst her physical integrity.
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Observati ons

184. The Speci al Rapporteur thanks the Government for its responses, but he
has not been able to verify the information transmtted by the Governnent.

Uni ted Kingdom of Great Britain and Northern Irel and

185. In his report to the Comm ssion on Human Rights at its fifty-fourth
session on his mssion to the United Kingdom (E/ CN. 4/ 1998/ 39/ Add. 4), the
Speci al Rapporteur raised several matters of concern and nade recomrendati ons.
The Governnent of the United Kingdom did respond. The Special Rapporteur

wi shes to deal with just two issues, namely, intimdation and harassnment of
defence | awers and the nurder of Patrick Finucane.

Intim dation and harassnment of defence | awers

186. In paragraph 38 of his report, the Special Rapporteur asserted that he
was satisfied that there had been harassment and intim dation of defence

| awyers by Royal U ster Constabulary (RUC) officers. The Governnment responded
by stating, inter alia: *“This obviously is a matter of considerabl e concern
We woul d ask, however, to be provided with specific details on which the

al legations are made. |If there is new evidence, we will want to ensure that
that is |ooked into”. The Chief Constable of the RUC was reported to have
said, “All of his conplaints relate to hearsay. |'mnot saying that they
shoul d not be taken seriously, but he has conme to conclusions w thout any firm
evi dence”. (The Sunday Business Post, 10 Cctober 1998).

187. Special Rapporteurs on m ssion have no powers to conpel w tnesses to
appear before them and record evidence on oath to substantiate any allegation
if that is what the Chief Constable neant when he called for substantiation of
all egations. During his mssion the Special Rapporteur listened to various
personalities and studied the materials supplied to him The fact renmined
that the RUC was fully aware of these conplaints through NGO reports, both
domestic and international. It failed to take note. |In the view of the
Speci al Rapporteur, the RUC showed conplete indifference to the allegations
contained in the reports fromNGOs. The |awers concerned were only about

30 of the 1,700 solicitors in Northern Ireland and could easily be identified.
The Chi ef Constable could easily have called themfor a neeting and inquired
why they were conplaining to the NGOs and not the RUC. Through such a

di al ogue, confidence in the RUC investigati on nechani sm could have been
restored. This the Chief Constable failed to do and allowed the situation to
deteriorate.

188. Recently a solicitor made a nunber of formal conplaints, the

i nvestigations of which were supervised by the Independent Conm ssion for
Police Conplaints (1CPC). The Special Rapporteur received information that

| CPC expressed dissatisfaction with the manner in which these conplaints were
investigated. As a result, the Metropolitan Police of London were appointed
to investigate them The investigation is yet to be conmpleted. This once
again illustrates the |ack of confidence in the RUC investigation nmechanism
and denonstrates further why the | awers concerned refused to conplain to

t he RUC.
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189. The Speci al Rapporteur trusts that when the audi o/video recording of
interrogation is fully operational and the police Orbudsman schenme comes into
exi stence on 1 March 1999, cases of harassnment and intimidation of defence
awers will be mnimzed. However, these mechani snms can only be effective if
those who are entrusted with their inplenmentation are conmtted and adequately
trained to respect the rights of suspects under investigation and the role of

| awyers representing them The Special Rapporteur hopes that the Chris Patten
Conmmi ssion will address this issue.

The murder of Patrick Finucane

190. Wth regard to the murder of a promi nent |awyer, Patrick Finucane, the
Speci al Rapporteur in his report expressed his conviction that there were
conpel l'ing reasons for an independent judicial inquiry. He in fact called on
the Governnent to invoke the provisions of the Comm ssion of Enquiry Act as
was done in the case of the Bloody Sunday incident.

191. The Government's response was that there was no new evidence to justify
such an inquiry. The Special Rapporteur is of the view that the Governnent
may have m sunderstood the reason for his call for such an inquiry. Hi's
concern over this murder was over doubts as to whether there was State
collusion, i.e. mlitary and/or RUC collusion, in this nurder. Fromthe

mat eri al s seen by the Special Rapporteur, there is at |least prinma facie

evi dence of such collusion. His conclusion to this effect is fortified by the
refusal up to now by the Government to rmake public the report of John Stevens
second inquiry. Even a summary of the report was not nade public as was done
in the earlier inquiry. The Special Rapporteur was not calling for the
prosecuti on of anyone for the murder, in which event new evi dence may be
necessary.

192. In this regard, the Special Rapporteur was surprised to learn froma
news report of a statenment attributed to the Chief Constable of the RUC. He
was reported to have said, “There never was a suggestion of RUC coll usion
What John Stevens (the British Chief Constable who succeeded John Stal ker to
i nvestigate RUC col lusion) found was that part-tinme mlitary reginent (RIR)
peopl e had been involved. There was no hint of collusion by the RUC with
param litaries” (The Sunday Busi ness Post, 4 Cctober 1998).

193. The Special Rapporteur finds such a statenent comng fromthe

Chi ef Constable surprising. At the end of the mission in Belfast, the

Speci al Rapporteur sought another neeting with the Chief Constable,

M. Ronni e Flanagan. At this neeting the Special Rapporteur requested answers
on this issue. The Chief Constable said that as he was not the Chief
Constable at the time of the investigation he could not provide the answers
and directed the Special Rapporteur to M. John Stevens. The Chi ef Constable
even volunteered to call M. John Stevens to give himthe green light to
answer the Special Rapporteur’s questions. Wen the Special Rapporteur wote
to John Stevens posing sonme questions (see E/CN. 4/1998/39/Add. 4, para. 70), he
(Stevens) declined on the grounds, inter alia, that “The reports are highly
classified and the authority of the above persons will be required before
information is rel eased” (E/CN.4/1998/39/Add. 4, para. 71).
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194. What is puzzling here is that the Chief Constable, at the neeting with
the Speci al Rapporteur, volunteered to instruct John Stevens to answer the
Speci al Rapporteur’s questions. But John Stevens declined to answer unless he
obtai ned perm ssion fromthe Secretary of State and/or the Chief Constable.

But the Chief Constable is reported to have divul ged at |east part of the

John Stevens report to the Sunday Business Report. |If a salient part of that
report, considered highly classified, could be divulged to the press by the
Chi ef Constabl e then why could not the entire report be made public?

195. Since the report of the Special Rapporteur was issued, his attention has
been drawn to an illum nating article witten by a journalist, M. John Ware,
in the New Statesman of 24 April 1998. |In the article, M. Ware gives details
of British army collusion in nurders such as that of Patrick Finucane. The
article also deals with the Patrick Finucane nurder. The Special Rapporteur
met M. John Ware in London and di scussed with himthe contents of the
article. The Special Rapporteur considers that the revelation in the article
further substantiates his conclusion that there was possible security force
collusion in the murder of Patrick Finucane. |f new evidence is needed, there
appears to be ample in the article referred to. The Chief Constable’s
reported disclosure to The Sunday Business Post “that part-tine mlitary
regiment (RIR) people had been involved” adds further substance to the Specia
Rapporteur’s concl usion

196. The Speci al Rapporteur therefore reiterates his earlier call for a
royal conmission of inquiry into this rmurder. Only such an inquiry could
finally lay to rest the lingering doubts about this brutal nurder, which
had a chilling effect on the independence of the |egal profession in
Northern Irel and.

Communi cation to the Governnent

197. On 12 August 1998, the Special Rapporteur sent a comrunication to the
Gover nment concerning the alleged assault of Mceal Caraher, Martin M nes and
Bernard McG nn by the police followi ng a court appearance in the Craigavon
Magi strates Court in Northern lIreland. O particular concern was the fact
that the all eged assault occurred in the precincts of the court building.
Further, according to the source, the allegations were raised by the
solicitors of the above-named individuals with the resident magi strate,

M. Ken N xon. The source reported that the resident magistrate indicated to
the solicitors that he had not seen anything and therefore he would not take
the matter any further. The source also reported that the above-naned

i ndividuals claimthat their visits to court are the occasion of regular mnor
assaul ts and verbal abuse. In this regard, the Special Rapporteur had been

i nformed by the Special Rapporteur on torture, M. Nigel Rodley, that he had
transmtted on 28 April 1997 prior allegations concerning M. MG nn and

M ceal Caraher. The Special Rapporteur on torture had al so provided a copy of
the Governnment’'s response dated 30 June 1997, in which it indicated that the
al l egations were the subject of an internal investigation of conplaints

agai nst officers of the Royal U ster Constabul ary supervised by the

I ndependent Commi ssion of Police Conplaints.

Observati ons

198. The Special Rapporteur awaits a response on the investigation into these
al | egati ons.
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Yugos! avi a (Federal Republic of)

Communi cation to the Governnent

199. On 6 August 1998, the Special Rapporteur transmtted an urgent appea
jointly with the Special Rapporteur on torture concerning the arrest of

M. Destan Rukiqgi, a human rights | awer who has defended ethnic Al bani an
political prisoners in Kosovo in recent years and reportedly has provided

i nformati on on war crinmes comritted by Serbian special police forces in

Kosovo to the International War Crimes Tribunal for the Former Yugoslavia in
the Hague. According to the source, M. Rukiqgi was arrested on 23 July 1998
in the presence of staff of the O fice of the Hi gh Conm ssioner for Human

Ri ghts and sentenced that sane day in an expedited procedure to the maxi mum
60 days in prison for disturbing public order under article 6, paragraph 3 of
t he Serbian Law on Public Order. The source further alleged that M. Rukiq
was severely beaten by the police following his arrest and was hospitalized on
30 July in serious condition because of injuries to his kidneys caused by the
beati ngs. The charges against M. Rukigi were based on an investigative
judge’s claimthat M. Rukigi had insulted her by saying she had behaved |ike
a policeman. The court decision indicated that he had nade the remark in the
office of the investigative judge, when she would not allow himto take notes
on, but only to read, court docunents relating to the defence of one of his
clients. In this regard, the Special Rapporteurs had been inforned that the
Law on Crim nal Procedure guarantees unconditional review of court files
relating to a client. The source also reported that another human rights
activist, Ms. Zahrida Podrincaku, was arrested in Pristina on 9 June 1998.

Ms. Podri ncaku had been investigating an incident that occurred on 31 May 1998
in the village of Poklek, in which police detained 10 ethnic Al bani an nen
during an attack on the village. According to the source, the body of one of
the nen, Ardian Deliu, was found the next day, while the other nine nmen remain
m ssing and are presunmed dead.

Observati ons

200. The Special Rapporteur is awaiting a response fromthe Government.

Report of the Special Rapporteur on the situation of human rights in Bosnia
and Herzegovina, Croatia and the Federal Republic of Yugosl avia

201. The Speci al Rapporteur has al so taken note of the report to the

CGeneral Assenbly of the Special Rapporteur on the situation of human rights in
Bosni a and Herzegovina, Croatia and the Federal Republic of Yugoslavia
(A/53/322), in which he stated that the need for independent investigations
into mass crines against civilians in Kosovo was urgent. Follow ng three
conprehensive field mssions in 1998, the Special Rapporteur on the situation
of human rights in Bosnia and Herzegovina, Croatia and the Federal Republic of
Yugosl avia, cited the continuing disregard of both domestic and internationa
standards pertaining to police conduct and the treatnent of detainees

(A/ 53/ 322/ Add. 1, para. 36).

202. Trials on crimnal charges relating to terrorismand anti-State activity
began in the district of Prizren, resulting so far in the conviction and
sentencing of all those charged. Trials were schedul ed for every other
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weekday until the end of October and Novenber 1998. The O fice of the High
Commi ssi oner for Human Ri ghts nonitored these proceedi ngs throughout Kosovo
(A/ 53/ 322/ Add. 1, para. 37).

203. The M| osevi c- Hol br ooke agreenment of 13 October 1998 (points 11 and 12)
provi des amesty for persons who took part in armed activity in Kosovo. Prior
to the inplenentation of these regulations, the portions relating to crimna
prosecution must be reviewed, approved and codified in regulations by the
federal Parlianment and then published in the official gazette of the Federa
Republ i c of Yugoslavia. At the tinme of witing of the present report, it is
uncl ear when regul ations for amesty for persons who took part in arned
activity in Kosovo will be adopted. It was also reported by the Specia
Rapporteur on the human rights situation that the Serbian Mnistry of Justice
can issue interiminstructions to suspend relevant crimnal proceedings of
persons charged with terrorism until the federal Parlianment has taken action
(A 53/322/ Add. 1, para. 37).

VIT1. CONCLUSI ONS AND RECOMVENDATI ONS
A. Concl usi ons

204. Fromthe nunmber of interventions made, it will be seen that many
Governnments do not respond in a timely manner. The Special Rapporteur
generally seeks a response froma Government within a nonth.

205. Several Governnents to which the Special Rapporteur has made requests
for in situ m ssions have not responded positively. In this connection, the
Speci al Rapporteur would state that he seeks in situ mssions not only to
countries where judges and | awers face problens of threats to judicia

i ndependence, but also countries where efforts are being nade to inprove and
enhance judicial independence, so that those positive devel opments can be
reported to the Commi ssion. Such reports could encourage other States to
enul ate their efforts.

206. On the question of standards, the Special Rapporteur, while wel com ng

i nt ergover nnent al organi zati ons addressing the issue of judicial and | awyers’
i ndependence, is concerned over the possible proliferation of standards.

Unl ess standards are uniform and consistent there can be confusion. The
Speci al Rapporteur will continue to work closely with intergovernmenta

organi zations on this matter. |If the United Nations Basic Principles are
found to be too general and basic in substance then there may be a
justification for review ng them

207. There has been an increase in the interest shown by organizations of
judges and | awers in the work of the Special Rapporteur and the status of
i ndependence globally. It is reflected in the nunber of invitations the
Speci al Rapporteur has received to participate in nmeetings in the different
regi ons.

208. Wth the increase in requests by countries, particularly countries in
transition, for technical assistance and training progranmres for the

i mpl enentati on of human rights standards, support for the rule of |law and the
strengt hening of the adm nistration of justice, the Special Rapporteur wll
work closely with the Activities and Programmes Branch of the Ofice of the
H gh Comm ssioner for Human Rights to assist with these activities.
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209. The Speci al Rapporteur’s mandate often requires analysis of |aws and

| egi sl ation. When such laws and | egislation are in a | anguage other than
English, the Special Rapporteur encounters considerable difficulties in the
O fice of the H gh Comm ssioner for Human Ri ghts in having such | aws and

| egislation translated into the English | anguage professionally. These
difficulties not only inpede and delay the work of the Special Rapporteur but
affect the quality of his work.

B. Recommendations

210. Arising fromsome of the observations made earlier under country
situations, his activities and the concl usions, the Special Rapporteur w shes
to make sone specific recommendations:

(i) In the case of the United Kingdom of Great Britain and
Northern Ireland, the Special Rapporteur reiterates his earlier
recommendation in paragraph 95 of his report to the Comm ssion on
Human Rights at its fifty-fourth session (E/ CN. 4/1998/ 39/ Add. 4)
that the Government shoul d establish an independent judicia
inquiry to investigate the murder of Patrick Finucane. 1In this
regard, the Special Rapporteur urges the Governnent to nake public
the second report of John Stevens.

(ii) In paragraph 4 of resolution 1994/41 creating this mandate, the
Commi ssion urged all Governnments to assi st the Special Rapporteur
in the discharge of his mandate and to transmt to himall the
i nformati on requested. In the spirit of this paragraph, the
Speci al Rapporteur once again appeals to Governnents to respond to
his interventions pronptly and attend positively to his requests
to undertake in situ m ssions.

(iii) The Speci al Rapporteur calls on Governnents, the nationa
judiciaries, Bar associations and NGGs to submit to himany court
judgments and any | egislation affecting the independence of the
judiciary and the | egal profession for his consideration
irrespective of whether such judgments and | egislation have the
effect of enhancing or restricting judicial and | awer
i ndependence.

(iv) The Speci al Rapporteur requests that he be provided with
prof essional translation assistance in the Ofice of the High
Conmi ssioner for Human Rights to enable himto discharge his
mandat e effectively.



