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]. INTRODUCTION

1. By its resolutions 2B5T (rcWf) of 2O December 1971 and 32/6t ot
B Decenbet L977, the General Assembly affirmed. that, in order fuI1y to guarantee
the right to life, provicled for in article 3 of the Universal Declaration of Human
Rights, the nain obJective to be pursued was that of progressively restricting the
nirmber of offences for which eapital punistrment night be imposed, with a view to
the desirability of abolishing this punishment in all countries.

2. By its decision 35/t+37 of 1! Deeember 1980, the General Assernbly took note of
the draft resolution entitled "Measures aiming at the ultimate abolition of
capital punishment (draft Second Optional Protocol to the International Covenant
on Civil ancl Political Rights)" (A'/c.3/35/L.75) subnittedt by Austria, Costa Riea,
the Dominican Republic, Germanyo Fed.eral Republie of, Italy, Portugal and Sweclen
(see annex); d.ecid.ed. to consicter at its thirty-sixth session, under the iten
entitled "InternationaL Covenants on Human Rights", the itlea of elaborating a draft
of a second. optional protocol to the International Covenant on Civil and Politieal
Rights (resolution22OO A (XXI), annex), aining at the abolition of the death
penalty; and requested the Secretary-General to transmit the text of the clraft
resolution to Governments for their corments and observations and to submit a
report to the Assably at its thirty-sixth session,

A sunmary of the comments and observations received from Governments appears
section II of the present docriment.

?
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TI RMLIES RECETVED FROM GOVM}MENTS

AUSTR]A

l^/Original: Englis

/r5 Rugust I98!
1. It will- be recall-ed that Austria has a long-stancting trad.ition of supporting
all end.eavours aimed at the abol-ition of capital punishment. The Austrian
Government therefore ltelcomes all initiatives aimed. at this objective. It was in
this spirit that Austria co-sponsored. General- Assembly d.ecision 35/\37, which is
consid.ered an important step tor^ards the elinination of capital punishment.

2. Although the International Covenant on Civil ancl Political Rights guarantees
the right to life to every human being requesting the protection of this right by
lav and attanpting to d-iscourage the use of eapital punishment, there is
nevertheless a need to clearly d.efine practical measures to inplenent those
principles.

3. In this respect the elaboration of a protocol to articl-es 5 and T of the
International Covenant on Civil and Po1itical Rights has been repeatedly suggested.
Such a protocol would be in compliance with relevant resolutions ad.opted at the
twenty-sixth and thirty-second. sessions of the General Assembly uhich emphasized
again the d.esirability of ultinately eliminating capital- punishment. The protocol
should be optional in character in ord,er to meet the lega1 and other difficul-ties
a number of Member States of the United. Nations r:right eneounter when approaching
this question. The optional nature of the protocol woul-d. offer States in which
capital punishment has not been abolished. so far, a period of time sufficient to
prepare their public opinion for the suppression of the d.eath sentence and for
adjusting their legislation to that end. Furthermore, it r+ould give those
countries that have already abolished. capital punishment the opportunity to unite
vith such countries" Finall-y, a substantial- number of ratifications night result
in mobilizing public opinion afl over the r,rorld. in favour of the elinination of
capital punishment. It should be stressed. in this connexion that Austria wouId. be
in a position to adhere immed.iately to an instrument as proposed. d.uring the thirty-
fifth session of the Generaf Assembly.

l+. Austria would al-so believe that the abol-ition of capital punishnent should. be
d.ebated. at the regional level- and - where practicabl-e - within regional
organizations" In that context initiatives taken within the Couneil of Europe
have to be mentioned..

5. In ad.d.ition, the Austrian Governrnent consid.ers that it would constitute a
small initial step - perhaps d.ecisive in the long run - toward.s the ultinate goal
of elininating capital punishment altogether if Member States were to refrain from
the execution of d.eath sentences in cases where national l-aw provides for the
possibility of acts of clenency ancl leniency. The existing national rules provid.ed
for clenency should. be applied. to the largest extent possible. fn order to

h7



A/26/\\t
English
Page 5

encourage progress toward.s the abolition of capital punishment and with a view to
preventing detrimental developmentsu d.eclarations to this effect could be made
vis-d-vis the United. Nations. In the realization of this proposal the United
Nations coufd largely depend on the experience gathered with respeet to the
Unilateral Declarations against Torture.

6. Fina11y, Austria would believe that the clebate on capital punishment should
be continued- at the forthcoming session of the General Assenbly and - if necessary -
al-so at the following one. After extensive discussion which will hopefully shoi,r
the r,rays anil means for tackling the problens involved, the issue could. be
transferred to United. Nations bod.ies competent for hr:man rights questions such as
the Conmission on Hr:man Rights, which has extensive experience with d.ifficult
human rights issues. It also has subsid.iary organs at its disposal which in the
past have successfully carried out difficult d.rafting tasks assigned to them. In
such a case it would be necessary to provid.e the Cornmission on Hr:man Rights with
elear instructions. Such guid.ance cannot be offered, however, unless clarifying
and. thorough d.ebates have taken place in the General Assembly. On the other hand,
it woul-d also be conceivable that the General- Assembly decid.es after an extensive
stud.y of the problems associated. with capital punishment to establish a vorking
group of its own or a group of experts. Such an approach to the unresol-ved
problens might even be given preced.ence over others.

BOTSITANA

/original: English/

/ZB april L7BJ

1. The Republic of Botswana has studied document A/C.3/3r/L.75 anti regrets to
report that Botswana is unable to support the substance of that d.ocunent. Tt
agrees that:

(a) Every human being has the inherent right to life;
/. \(b) fhis right shal-l be protected. by 1aw;

(c) No one shal-l be arbitrarily deprived of his life.

But equally, it is our view that:

(a) A nation has the sovereign right to determine in ailvance, within the
parameters of its constitutional provisions, the suitable punishment to be meted
out to any of its m:rmber for the conmission of any specified" offencel

(t) The imposition of capital punistrment is not per se an arbitrary
d.eprivation of l-ife. (In terns of section h of the Constitution of the Republic
of Botswana, "No person shal-I be d.eprived. of his life intentionally save in
execution of the sentence of a court in respect of an offence und.er the lav in
force in Botswana of which he has been convicted..");

/...
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(c) In a d-emocratic society, the abolition of a punishment of the magnitud.eof capitar punishment must be consistent with the wilr of the people;

(a) The people of Botswana stiJ-l consider capital punishnent a necessary
deterrent and therefore there is currently no mand.ate for its abolition.
2. rt wil-l be appreciated" therefore if the Secretary-General- coulcl be inforrnedthat in view of the foregoing, Botswana is unable to lencl its support to the draft
Second. Optional Protocol to the fnternational Covenant on Civil and political
Rights relating to the abolition of capital punishment.

DEM/IARK

/Gieinar: Englis

/| august r98l/
The Danish Governnent has no observations or cornments to d.ocunent

A/c"3/35/L.75 submitted to it as an annex to the note of p April 1981 concerning
decision 3j/\37 adopted. by the General Assembly on t_5 December 19g0.

DOMTNTCAN REPUBLTC

/orieinal: Spanisii/

ET Apvi:- L98d

1. Article B, paragraph 1 (tltfe fln Sect. I) of the Constitution of the
Dominican Republic establishes that life is inviolable and that I'consequently, the
d'eath penalty, torture, or any other penalty or proced.ure harmful to or entailingthe loss or diminution of the physical integrity or health of the ind.ividual shatlin no case be established, imposed. or enforced.tt.

2' Furthermore, consid.ering that the American Convention on Human Rights signettat San Jos5, Costa Rica, to which the Dominican Republie is a party, *trire uanningcapital punishment, by way of compromise d.oes not extend. this ban to States whichretain capital punishment in their 1egal systems, the Dominican Republic made adeclaration in the instrument which it depositect with the organization of AmericanStates stating the following:

"OBSEBVATToNS AND coNSTDERATToNS oF TlrE DOMTNTcAN REpuBLTC
ON TT{E AIVIMTCAN CONVENTION ON HUi\4AN R]GHTS

"fn signing the American Convention on Hr:man Rights, the Dominican
Republic trusts that the principle of abol-ishing capital punishment will. cometo be applied by all American States without d.il-ution. It maintains the views
expressed. in the observations and cornments which it naile eoncerning the draftof the above-mentioned Convention and. which it circulated arnong delegations ofthe council of the organization of American states on 20 June i959."-

v
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3. Later, at the request of the Secretary-General of that organizat'ion, it
confirmed and. expand.ed the spirit of that pronouncement, thereby clearly endorsing
the conflict that exists between the principle of abolition and the permissibility
of capital punishment in counbries which retain the death penalty.

4. Accord.ingly, the Dominican Republic has no eonment to make on Generaf
Assembly decision 35/\3T entitled'rCapital punishment",

FINIAND

/Orieinaf: EnglishT

/h august rg\d

l. Finland belongs to the group of countries which have in their own penal syster
abolished" d.eath penalty. TLre d.evelopment of the general concept of justice in
Finl-and. has mad.e it increasingly elear that capital punishment could not be
consid.ered compatible vith the basic id.eas of justice on which the Finnish 1egal
syste4 is founded.

2. Based. on these consid.erations, Finland has also in international- contexts
supported efforts to work towards universal abolish:nent of the d.eath penalty. The
work to frirther this ain is seen as one of the sectors vhere the International
Covenant on Civi} and Political Rights has not yet been adequately cleveloped so as
to ful.ly guarantee the respect for human life. Consequently, Finl-and. is ready to
consider the proposal contained- in draft resofution A/C,3/35/L"75 presented to the
thirty-fifth session of the General Assembly in order to eval-uate its effectiveness
for contributing towards the achievement of the final goa1, universal abolistr:nent
of the d.eath penalty. This evaluation will und.oubtedly find. a good. basis in the
report of the Secretary-General on the replies received. from Goverrmrents concerning
draft resolution A/C.3/35/L,75 and on the discussions to be held. during the thirty-
sixth session of the General- Assembly.

3. The Governiment of Finland notes that questions of principle concerning the
universal-ity of the hr.rman rights criteria will afso have to be consid.ered in the
context of the suggested. second. optional protocol to the International Covenant on
Civil and Political Riehts.

GERMANY, FEDERAL REPUBLIC OF

iginal: Englis

August L9B!7

t. The Government of the Fed.eral Republic of Germany is the author of the d"raft
second optional protocol to the Tnternational Covenant on Civil and. Political
Rights mentioned" in paragraph (a) of decision 3r/\37. The Government of the Fed.eral
Republic of Germany therefore welcomes the d-ecision of the General Assernbly and.

fu1ly supports the id"ea of ela-borating a draft second optional protocol to the
International Covenan-L on Civil and Political Rights aiming at the abolition of
the death PenaltY.

I-or
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2. The Government of the Federal Republic of Germany has taken a close interest
in General Assembly rcsoruticns lgt8 (xvrrr) of 5 December 1963" 2393 (xXlrr) of
25 r\trovernlcer 1958, 2BrT (XXV] ) of 20 December t9TL, 3Of1 (K{VII) of 12 December L972
and 32/5L of B December L977, and. in Economic and Social Council resolutions
93\ (xxxv) ot 9 Aprit 1963, l-337 (XLIV) or 3t I'{ay 1968, 157)+ (L) of 20 May t9Tt,
L5r5 (wr) of l- June L972, \T\5 (r,rv) of 16 nay 1973, t93o (Lvrrr) of 6 vav rgTi
and L9T9/7? of p l'{ay A979, as well as in the work on capital punishment carried.
out by the sixth United. Nations Congress on the Prevention of Crime and the
Treatment of Offenders. It is convinced that nankind has reached. a state of
rnaturity in which it should be abl-e to live without the d.eath penalty stipulated.
by state legislation. This is not tc say that the Government of the Federal
Republic of Germany would. pronounce any 1egal or moral judganent on those countries
that have not yet abolished capital punishment. Nor can it expect States with
other cr,rltural traditions and. other religious convictions to share its ovn
mieoi"inoq qhnrr* capital punishnent. However, capital punishment deprives man of___-*o*

his most precious asset, namely his life. The Government of the Federa] Republic
of Germany is corrrrinced" that the forces of society, especially its ed.ucational ,penal and. correctional systems" ought to bc so powerful that the State has no need.
to deprive men of their l-ives to ensure its protection" As a matter of fact, crime
statistics in many countries d.emonstrate that the abol-ition of capital punishment
has no detrimental effect on the crime tate. On the other hand,, experience has
taught us that miscarriages of justice and also misuse of the death penalty d.o
create irrevocable facts" Doubts about the deterrent effect of capital punishment
are su-pported by the finding that what the offend.er bears in mind. is not the
statutory penalty but the chances of his being detected. An offend,er acting in the
heat of the moment d.oes not consid.er anything at all. Furthermore, an offender
acting out of conviction, includ.ing violent offenders, is in most cases immune to
the d.eteruent effect of the threat of punishment"

3. The Government of the Fed.eral Republic of Germany has always eoncurred. with
the approach adopted. by the United" Nations in the field. of capital punishment. The
United. Nations has from the outset looked at capital punishment not only und,er the
criminological aspect but also from the point of view of human rights. In the
latter case the United Nations has from a very early stage been searching for ways
and- means of restricting the use of the death penalty and for rnitd.er methods of
application" In this context reference is mad.e in particular to General Assernbly
resolution 32/6t of 18 December I/TT " which reaffirms in its operative paragraph 1
that the main objective to be pursued. in the field- of capital punishment is that
of progrcssively restricting the m.mber of offences for which the death penalty may
L^ -'**^-^r ---"!r^oe l-mposed- vtth. a viev to the d.esirability of abolishing this punishment. Moreover,
the Goverrment of the Federal Republic of Germany has always been conscious of the
importance of article 5, paragraph 1 and paragraph 6, of the International Covenant
on Civit and. Pol-itical Rights, r,rhich not only guarantees the right to l-ife but also
makes clear that nothing in that provision should be interpreted in such a way as
rn da.r qrr ^r nranrenl the abolition of capital punishment by any State party to the
Covenant"

4. The Government of the Federal Republic of Germany is well- aware that up to now
capital punishr'rent has not been outlawed. on a g1oba1 scale, It has therefore
drafted. the protocol, as noted. by the General Assembly, in optional form" The
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object is to give the d,ebate on the restriction and- abol-ition of capital- punishment
a h6r.' orA nvaai.e direction by afford_ing thosc Statcs which are in a position to ir
so the opportunity to assume an obligation in this respect under international- l-an.
This obl-igation vould go beyond merely d-omestic regulations on the abolition of the
death penalty. The Government of the Fed.eral Republic of Germany proposes and
supports an optional protocol to the International Covenant on Civil and. Political-
Rights which r^rould. oblige States acceding to it to abolish and not reintroduce
capital punishment. Atthough such an ad.ditional optional protocol to the Covenant
vould superse<1e article 6 of the Covenant only for those States acced.ing to it, it
is to be hoped. that the el-aboration of such an instrument r,rill act as a signal for
the future and give a fresh impulse and- thrust to the discussion, with the ultimate
objective of abol-ishing capital punishment world wid.e. States vhich do not feel
read"y to accede to such a protocol vould be in no wa)/ restricted. in their internal
tegislation; they r,iould not be ob].iged to abolish the dcath penalty und,er their
domestic laru.

5- Tiho Gnrrornm.ent of the Federal Republic of Germany realizes that it vil-r be/.
some time before the United- Nations can bring about an optional protocol of tire
kind" the General Assembly has taken note of. The General Assembly is venturing
onto new ground with such a project. Therefore, it ma;'be too early to decide
d.uring the thirty-sixth General Assembly on the wording of an international legal
instrument on the abolition of capital punishment. The d-ebate on this subject
under iten BT (International covenants on human rights) of the thirty*sixth session
of the General- Assenbly should rather be an assessment of the observations and
comments of Governments and of the report of the Secretary-General on this subject.
fn the liEht of this debate it should. then be decid.ed. when negotiations on the
wording of an international agreement on the abolition of capital punishment should
begin and lrhich lines they should foll-ow. Tn the vier^r of the Governrnent of the
Fed.eral Republic of Germany the draft second. optional protocol to the International
Covenant on Civil and Pol-itical Rights presented in d,ocrxnent A/C.3/3r/L.75 could be
a suitable basis for such neeotiations within the framework of the United Nations.

GREECE

/Clrig,ina:.: EnglishZ

frr september 1981-7

l-. Although capital punishment is stil-l- in force in Greece, it has to be noted.
that the last execution of a d,eath sentence took place nine years ago, i"e" in
1a72- nq r ?asrrlt of particular abhorrent crimes: a man was sentenced to d.eathL/ I1J

four times for burning to death his two minor children, his vife and his mother-
in-raw.

2. It should. also be taken into account that, in accord"ance vith our Reformatory
Code, d.eath sentences - r^lhich are in any case rarely pronounced - are not executed
llrt a.rc inso faeto cornmuted" to life imprisonment after a lapse of three years.

v tyvv +wv

3. The d.eath sentence is maintained. in Greece in the framework of prevention of
criminality anfl can be pronounced" onJ.y in cases of murder, robbery with resulting
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rlao*h *avrari'+ actj.vities and crimes against the democratic form of government,
the ind.ependence and peace of the country.

4. Our position in the future with regard. to capital punishment will d"epend. on
the evaluation of existing circumstances.

GUATE}4ALA

iginal: Spanis

June 19BfZ

l. Under the Penal- Cod"e of Guatenala, in accordance with the Constitution of the
Republic, the d.eath penalty is consid.ered an exceptional punishmrent. It is
characterized. as an extraord.inary penalty vhich can be applied. only in cases
speeifically d.esignated by 1aw. Such cases concern a few crimes in which the
defendant presents a special and. particular ilegree of danger to society. Und.er
Guatemalan legislation, the death penalty can never be applied where there is only
a presumption of guilt and is not appliecl to women, minors or persons over JO, for
political crimes or to persons in respect of whom a request for extrad.ition has
been granted on cond.ition that they not be sentenced to d.eath. I^IJren appeal-ing a
d.eath sentence, every refevant 1ega1 remed.y is admissible, includ.ing annulment and.
pard.on. These two rened.ies are not admissible, however, in the event of an
invasion of the territory, a town or city being besieged. or nobilization for war.
The d.eath penalty shall be carried. out onJ-y after every 1egaI remed.y has been
exhausted..

2. For reasons of a constitutional natureo Guatemala would. be unable to sign,
ratify or acced.e to the Second Optional Protocol to the International Covenant on
Civil and Political Rights as currently word.ed. in the draft.

Lor

E3
h7
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JAPAN

/original: EnelishZ

/28 July 1!8y'

1. The Government of Japan is unable to accept the draft Second Optional Protocol-
to the fnternational Covenant on Civil anci Pol-itical Rights.

2. fn its view it is not appropriate to attempt to reach in an international
forr:n a resolution with regafcl to the question of the retention or abolition of the
death penalty intendecl to be applicable to alJ- States n ancl believes that in each
eountry the majority public opinion in that country should be fu1ly taken into
aceount.

3. In the case of Japan, the cleath penalty exists for only fT offences: 10 of
particularly heinous homiciae (e.g. wilful murd.er, train-wrecking causing death),
3 of collective action jeopard.izing the nationrs security (e.g. leading an
insurrection) and l+ of acts gravely endangering the public (e.g. arson in
inhabited. structures). Moreover, life imprisonment or imprisonment with or without
labour for a term of years are available alternative penalties for all but one

of the 17 offences, inducement of foreign aggression. There is no possibility
whatsoever of the Japanese courtst imposing the d.eath sentence arbitrarily, since
very strict standards and practices with regard to the application of the d.eath
penalty have been established over many yearso together constituting a most
rigorous ancl liberal Judicial process. The majority of Japanese eitizens support
retention of the death penalty as a just punishment for criminals who have
conmitted. partieularly heinous crimes and regard it as an effeetive deterent to
such crimes. As d.emonstrated. by the resul-t of the public opinion survey carried
out in June 1980, in which as smaI1 a percentage as (approximately) 1l+ per eent
of those answering the questionnaire favoured its abolition, the Japanese public
overwhelmingly support the retention of the death penalty.

\. The Government of Japan, therefore, consiclers that it is not d.esirable to
abolish the death penalty in Japan at the present time.

5. ft nay be ad"d.ed. here that the Legislative Couneil, an advisory organ to the
Minister of Justice, after many years of stucly aimecl at an over-all revision of
the Penal Code, submitted to the Minister of Justice a draft revised. Penal Code

rrhicho while red.ueing the nr:mber of capital offences and making a lesser penalty
available in the ease even of the crime of inciucement of foreign aggression,
retains the cl,eath penalty in the lieht of the people's will as describecl above.
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MADAGASCAR

iginal: Freneh/

fhe Democratic Republic of Madagascar reports that, although the d.eath
penalty has been imposed in certain cases, no sentence has aetually been carried
out for some 20 years in Mad.agascar, a reprieval having always been granted.
Moreovere once a d.eath sentence has been pronounced-, an appeal for nercy is
automatically lodged, even if the person sentenced. omits to do this. It must be
ad.ded. that the retention of the d.eath penalty serves as a detement.

NETHERLANDS

/drieinal:
/_L Depremoer

1" The Netherlands Govern:nent wishes to stress - as a preliminary remark - that
the proposed. optional protocol has to be basically directed toward. the abolition
of capital punishnent and not against arbitrary and sr:lnmal11 execution, since
guarantees to preclud.e abuse of capital punishrrent have already been inelucled in
article 6 of the Covenant

2. As to the wording of the provisions of an optional protocol, the Netherlands
attaeh great importance to a well--bal-anced and consistent formulation, because most
of the rights laid down in the Covenant, including those contained in article 5,
are Cirectly applicable in the Netherland.s. The Netherlands Government, thereforeu
would propose to bring the wording of the nev optional protocol, as far as it
contains substantive obligations, in line with the word.ing of correspond-ing
provisions of the Covenant. Furthermore, some provisions might be word.etl in such
a way as to enable those States Parties where constitutional 1aw so permits, to
regard. them as "seff-executingt' and thus to put them into effect from the very
moment of ratification. Speeial reference should be made to the obligation of
States Parties no longer to consider, nor to impose or to execute capital
punishment against any ind.ividual und.er its jurisd.iction.

3. fn ord.er to avoid. possible confusion as to the d.ifferences in wortling and
purpose of the obligations emanating from the proposed. protocol, the Netherlands
Government would suggest to divid.e artiele 1, paragraph 1, into two separate
artieles "

TLre proposed text of these articles reads as foll-ows:

Article 1: Each State Party (to ttre Covenant which becomes a party) to the
present Protocol shal-l take all necessary measures to abolish the
death penalty in its territory.

Article 2: No one under the Jurisdiction of a State Party to the present
Protocol shal1 be sentenced. to the death penalty or executecl to
d.eath.

/...

Lo"

/27 July 1P8T/
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,. The purpose of article 1 is progressively to abolish capital punishment in the
legal system of the States parties. For it woulct be unrealistie to presume that
al-l States wi1l" in effeet, have abol-ished. the tieath penalty before ratification.
Article 1 therefore has been word.ed in such a way that following ratification
States parties will be able grad.ually to take all necessary legislative ancl other
measures for the formal abolition of canital punishment.

6. Article 2, on the other hand., "turlu" an irn,nediate obligation for all States
parties not to appfy capital punishment cle facto from the moment of ratification.
The Netherland.s Government would atso tif,iT6-6egest a change in the worcling of
article 2, paragraph 2, ancL article 3, in ord.er to integrate the protocol more
fu11y into the implementation machinery of the Covenant and the Optional Protocol
of 1966. In the present formulation, both articles require an explicit cleclaration
by States parties before the implementation provisions of the fnternational Covenant
and Optional Protoeol of l-965 can be mad.e to apply to the proposetl protocol. The
Netherlands propose to invert that procedure by formulating those articles as
follows:

Article 3: (previously article 2)

2. The competence of the Human Rights Comrittee established under
article 28 of the Covenant to receive and consider
communications, resulting from a declaration in aecorclance
with article \1 of the Covenant, shalJ- be effeetive in
relation to the present Protocol, unless the State Party
concerned. has mad.e a statement not to recognize such
competence in respect of the provisions of the present
Protocol.

Artiel-e l+: (previously article 3)

The present Protocol- shalI also supplement the Optional
Protocol of 19 December l966 to the International Covenant on
Civil and Political Rightso unless the State Party concerned
has made a statement not to recognize the eompetence of the
Hr:man Bights Conmittee to receive and consider coruurnications
from indivicluals subJect to its juristlietion in respect of the
provisions of the present Protocol.

NORWAY

/Original: Engli

/r-B lueusr r98rJ

Norway in principle has no obJections
protocol to the fnternational Covenant on
the abolition of the d.eath penalty.

sn7

to the elaboration of a second optional
Civil and Po1itical Rights, aiming at
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PHILIPPINES

foriginar: EngLish/

/f5 .rune L98d

1. The Philippines has not ratified the International Covenant on Civil ancl

Pol-itical Rights. The matter is under consicleration by the Government'

2. Consequently, because of article h, paragraph-l+,- ol-tlu draft Seeond Optional

Protocol , which provi.d.es that thettpresenl ptoto"ot shall be open to acc"ession by

any State which has ratified. the covenant or aececled to it'r, the Philippines coulcl

not yet be a party to the present protocol'

3. parliamentary Bill No. 5l+3 seeking the abolition of the death penalty in the
philippines is pending before the Batasang Pambansa (pnifippine National Assembly) '

SAINT VTNCENT AND THE GRENADINES

/6rigina1:
El+ ;urv rg

saint vincent and the Grenadines has the honour to inforn that its
position is that capital punishment is sti1I a penalty for persons who

guilty of murder.

SENEGAL

Engl

8\!-
ishT

present
are founcl

1' The draft Seeond OSrtional
Political Rights subnitted' bY

SPAIN

/6riginal: SPanishT

7f,i+ ;"rY LgBd

Protocol to the International Covenant on Civil and

Austria, Costa Rica, the Federal Republic of Ge:many

foriginar: French/

fi t".:ry LgB;7

1. The Government of the Republic of senegal is d.eeply committed to the objectives

of the united Nations charter and the universal Declaration of Human Rights' and is
philosophically opposed. to capital punishment'

2. However, Senegal is not considering abolishing the death penalty for the time

being and. it cannot therefore accede at present to the d'raft Second' Optional

Protocol to the fnternational Covenant on Civil and Politieal Rights '
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Tta1y, Portugal and Sveden reflects the strong abolitionist trend existing in the
world tod.ay and. is designed to strengthen articl-e 6 of the above-mentioned
Covenant, which establishes the right to life, and General Assembly resolutions
2857 (XXVI), of 20 December L9T\, anil 32/6tn of 8 December 7977" which stated the
desirabil-ity of ultimately abolishing capital punishment.

2. However, notwithstand.ing this current of opinion, capital punishment continues
to exist in the vast majority of States. Accord.ing to a report of the Secretary-
General of the United Nations dated I February 19BO (E/1980/9), of the 162 States
l"4embers of the Uniteci Natiohs , 129 retain'the death penalty, 12 - includ.ing Spain -
have abolished it for ordinary crimes or in peace-time and only 21 (including 9 in
Latin Arnerica and 9 in Western Europe) have abol-ished. it completely. The position
of the States that retain the d"eath penalty is so firm on this natter that during
the d.iscussion that took place on the subject at the Sixth Unj.ted Nations Congress
on the Prevention of Crime and the Treatment of Offend.ers, held in Caracas in
August 1981, it beca,rne clear that they were d.efinitely not prepared to yield. on the
issue of their penal policy. The d"elegations of Austria and Swed.en, r,rhich had
introd.uced a draft resolution aimed. at eventual abolitiono did not put their
proposal to the vote because of the ad.verse reactions they sensed from d"eLegations
attend.ing the Congress.

3. Given this background., the proposal to elaborate a second- optional protocol to
the International Covenant on Civil and Po]-itical Rights aimed at bringing about
the ultimate abofition of capital punishnent and prohibiting its future
re-establishment (art. l-) aod having the force of an ad.ditional article to the
above-mentioned Covenant (art. e) is certainly to be comrnend.ed. inasmuch as it would
continue the policy pursued by the General Assembly concerning the issue of capital
plnishment and would enable the General Assembly to ad,opt a decisive and final
position on the matter, while leaving it up to Member States whether or not to
accept the said Protoeol. Shou1d. the Protocol be approvecl by the General Assembly,
the lO instruments of ratification or accession needed for it to enter into force,
as stated in article 5 of the drafto would probably be obtained.

)+. So far as consistency between the draft Protocol and. Spanish 1aw is concerned,
it must be recognized. that article 1 of the former d.oes not coincide with Spanish
law as regard.s the abolition of the death penalty.

5, Article 15 of the Constitution, after referring to the principle 1aid down in
article 3 of the Universal Deelaration of Hr.iman Rights and article 5, paragraph 1,
of the International Covenant on Civil and Political Rights, establishes the right
to life and goes on to declare that rrthe death penalty sha1l be abolishedn except
as provided for by nilitary law in wartime". Abolition is therefore not total but
rppli"" only in peace-time. The Constitution contains a provision (tne third,
repeal provision) repealing r?any provisions eontrary to those eontained in the
Constitution". Thus, the provisions of the Penal Code relating to the d.eath penalty
have been automatieally annuIled, without any revision of the Cod.e being
necessary, since a d.eath sentence was not handed down alone but in conjunction
with a sentence of long-term rigorous imprisonment with forced labour (reclusi6n
rcayor). Under the Code of Military Justice, on the other hantl, the death sentence
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was not handed down alone but in conjunction with a sentence of J.ong-term rigorous
inprisonment with forced labour (reclusidn mayor). Under the Code of Military
Justice, on the other hand, the death sentence was the sole sentence for certain
very serious crimes, and this same Code and other special penal laws relating to
nilitary legislation esLablished sentences consisting of the death penalty and one
or more other penalties involving deprivation of freedom for certain crimes. For
this reason, Royal Decree-Iaw 45/L978, of 2L December L978, revised the Code of
Mititary Justice, the Penal and Procedural Law of the Air Force and the Penal and
Disciplinary Law of the Merchant Navy in order to replace the death penalty by a

sentence of 30 years imprisonment, save in wartime.

6. The draft. Penal Code referred by the Government to the Cortes (published in
the Boletin Oficial de las Cortes Generales - @ngreso de los Diputados, series A,
on 17 January 1980) does not list the death penalty as one of the penalties which
nay be imposed (article 36).

7. Nevertheless, Organic Law 9/L980, of 6 November 1980, which revises the Code
of Military Justice, still retains the death penalty as a military penalty in
article 209, the last paragraph of which expressly states that it may be irnposed
only in wartime. Article 218 sets forth the effects of the death penalty.
Article 258 sets forth the grounds on which the death penalty may be applied and
article 314 states that the penalty for attempted murder is a sentence of 30 years
imprisonment or death if the victim dies or suffers very serious injury.

8. Accordingly should the draft @tional Protocol to the International Covenant
on CiviI and Political Rights concerning the death penalty be approved by the
General A.ssembly, Spain's accession to it would require: first, the prior
authorization of the Cortes Generales, in compliance with article 94, paragraph (c)
of the Spanish @nstitutioni secondly, the amendment of the Code of Military
Justice as revised by Law 9/L980, mentioned above; and, lastly, the consideration
of an important issue, namely, whether article 15 o the Spanish @nstitution would
have to be amended. Given the wording of that article, it could be thought that
the draft Second Protocol rve are commenting on contains a stipulation which is
contrary to article 15 of the Spanish Constitution and would therefore reguire the
prior revision of the @nstitution (article 95 of the Spanish @nstitution).
However, another possible interpretation is that article 15 would not have to be
amended, since the abolition provided for in the draft Second Protocol would be
respected so long as Lhe military penal laws applicable in wartime did not
establish such penalties, and thus the draft Second Protocol would be consistent
with article 15 of the Spanish Constitution provided the necessary amendment were
made to the Code of Military Justice as explained above.

9. Articles 3 and 6 of the draft Protocol would not at present affect Spanish
law, as Spain has not yet acceded to the first Optional Protocol to the
International Covenant on Civil and Political Rights.
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SWEDEN

IOriginal; English]
[28 April 198r]

1. Sweden was one of the States which at the thirty-fifth session of the General
Assembly presented the draft resolution entitled "Measures aining at the ultimate
abolition of capital punishment (draft Second Optional Protocol to the
International Covenant on Civil and Political Rights)'r.

2. @nseguently, the Swedish Government is in full agreement with the proposal
contained in the draft resolution and considers that the adoption of a second
optional protocol along the lines of the draft attached to the draft resolution
would be an important element in the work of the United Nations towards further
restriction and eventual abolition of the death penalty throughout the world.

SWITZERLAI{D

lOriginal: Frenchl

[11 August 1981]

l. The Swiss authorities approve the ultimate goal set by the United Nations on

the guestion of capital punishment, namely, the complete abolition of this
irreversible punishment, and believe that the means provided by the General
Assembly for its gradual achievement are appropriat.e and reaListic. The Swiss
delegation to the first regular session of the Ebonomic and Social @uncil in 1980

made a statement to that effect.

2. The representatives of Switzerland unreservedly supported the draft resolution
submitted by Austria, Etsuador, the Fbderal Republic of Germany and Sweden at the
Sixth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, in Caracas. On that occasion, the Swiss delegates reiterated that it
was important to continue to support all efforts undertaken within the framework of
the United Nations and the @uncil of Europe to abolish capital punishment once and
for a1l- and to prevent its reinstitution.

3. The Swiss authorities think that the Draft Second Optional Protocol to the
International Covenant on Civil and Political Rights (A/C.3/35/L.751 should be an

appropriate international instrument because each of the States Parties would
commit itself Lo abolishing capit,al punistrment in its territoryr drld to ceasing to
consider its use against any person under its jurisdiction' or to impose or execute
Lhe death penalty, and would renounce the reinstitution of that penalty in the
event that it had already been abolished.

4. The Swiss Government wishes, lastly, to recall that the Swiss penal code,
which unifies ordinary criminal law, has eliminated capital punishment throughout
the territory of the Confederation even though t,he military penal code still
authorizes capital punishment, albeit exclusively in tine of war or when the threat
of war is imminent. The abrogation of capital punishment, in the area of both
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ordinary criminal law and military criminal law, will be reconsioered in the years
to come, specifically as part of the public discussion of the plan for a complete
revision of the Swiss Federal Constitution. The commission of experts responsible
for drawing up that compl-ete revision has, in effect, proposed, by a najority
decision, to abolish capital punishment entirely in the area of nilitary crimitral
law, even in times of war. @ncomitantly, the Swiss penal code' which is currently
being revised, will provide a whole series of new measures that should make il
possible to combat more effectively new acts of violence such as terrorism and

anarchist intrigues. Thus, for instarrce, it provides for more severe penalties in
cases of kidnapping and false imprisonment.

SYRIAN ARAB REPUBLIC

IOriginal: Arabic]
l12 August f9811

1. It is still necessary to maintain legislation providing for capital punishment

as it is decisive, deterrent and just in specific cases and in those circumstances
stipulated in the legislation in force.

2. There are certain crimes, particularly crimes against humanity, genocide and

war crimes, regarding which there is international unanimity that their
perpetrators should be punished by the death penalty.

3. Syrian legistation relies on Islamic law as a principal sou[c€r and this law
recognizes capital punishment for such crimes as premeditated murder and open

depravity, the perpetrators of which deserve to be eliminated from society.

uNr rED K r 

T"""-Ht 
"K 

GrRE Ar BDRr rArN

lOriginal.. Englishl
[1I August f98f]

1. The United Kirgdom acknowledges the strength of feeling in those countries
which have sponsored this Draft Second Optional Protocol, which has the objective
of securing international obligations for the abolition, and against the
reintroduction, of the death penalty. However, fot the reasons stated on various
occasions by United Kingdom representatives, there is no prospect that the United
Kingdom might. itself become party to any such instrument.

2. The issues surrounding capital punsihment are diverse and complex and
dianetrically opposed views are held by people whose moral integrity and respect
for those rights cannot be called into question. Thus, it is extremely difficult
to achieve genuine unanimity or opinion. It is indeed a question of such moral
significance that in the United Kingdom successive Governments have taken the view
that the decision, whether or not to retain or reintroduce the death penalty,
should be left to individual Members of Parliament voting according to their
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consciences. In this way the death penalty was abolished for murder in I963i and
ever since, although there are deeply hei<i views on both sides of the question'
there has always been a substantial majority against the deatLr penaLty whenever it
has been debated in Parliament. The most recent occasion was on 19 JuJ-y 1979 when
a motion that the death penalty should be made availabfe to the courts again was
defeated in the House of Commons by 362 votes Eo 243.

3. Accordingly, while the United Kingdom would not wish to stand in the way of
further discussion about the adoption of treaty instruments on the abolition of the
death penalty, it is unable to lend its support to these proposals.

T'NITED REPUBLIC OF CAIV1EROON

IOriginat: French]

[2] August 1981]

t. The United Republic of Cameroon has, sirrce L967 ' considerably restricted
application of the death penalty, limiting it to the most serious offences such

ass aggression against the fatherland (articles 102 and 103 of the Penal Code) t
secession in time of war or state of emergency (article 1ll, paragraph 2 of the
Fenal Code); civil war (article 112) I aggravated thefti murder committed with
premeditation or by poisonirq (article 276 of the Penal Code).

2. The death senterce is pronounced by the courts only after Iega1 proceedings in
the course of which the accused has enjoyed full guarantees for the conduct of his
defence.

3. A convicted person has, moreoverr the right of access to the means of recourse
provided for by law to higher judicial bodiesr as well as recourse to pardon from
the supreme political authority represented by the President of the Republic, the
constitutionally designated guarantor of the independence of the judiciary.

4. As long as no ruling has been made by the Chief of State on pardon for a

convicted person' no death sentence may be carried out.

5. It follows from the above that those death sentences which are pronounced are

actually carried out only in specific cases tikely to constitute a grave breach of
the peace and of public safetY.

6. This gives to the death penalty a chartacter which is deterrent in nature,
promotes public safety and is, on the whole, eguitable, while the fact remains that
it would be difficult, in all fairness, to become involved in protecting the right
to life of those who have so little regard for the life of others.

7. Consequentlyr given the present state of legislation in the Republic' the
abolition of this penalty cannot be envisaged.
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I'NITED STATE! OF AI{ERICA

Original: nnglishl
[I5 June 1981]

t. The United States would,be unable to subscribe to sofoe of the preambular
language in the draft resolution. The paragraph recallirg resolution 2857 (XXVI)
of 20 Decenber 1971 and 32/6L of 8 December 1977 should use the exact wording of
those resoLutions rather than attempt to paraplrrase them. The United States would
also not agree, as formulated in tlre last preambular paragraphr that the goal is
necessarily to ban capital punishnent completely.

2. t{hile the United States does not, therefore, support t.he draft resolution as
presently worded or the draft Second Optional Protocol, it would have no reason to
object if other countries wished to adopt and accede to this Draft Protocol.

ZIMBABWE

lOriginal: Englishl
[7 uay 198r]

The Government of Zimbabwe intends to retain the death sentence. Accordingly'
it cannot be party to the proposed optional protocol.
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AI{NEX

Draf t resolution VC.3/35,/L.75 a/

Measures aiming at the ultimate abolition of capital punishment

The General Assemb1y,

Recalling articLe 6 of the International Covenant on Civil and Political
Rights, under which

- every human being has the inherent right to life,

- this right shall be protected by law,

- no one shall be arbitrarily deprived of his life and nothing in that article
shall be invoked to delay or to prevent the abolition of capital punishnent by
any State Party to the Covenant,

Recalling its resolutions 2857 (XXVI) of 20 December 1971 and 32/6L of
8 December 1977 which stated the desirability of ultimately abolishing capital
punishment,

Mindful of the fact that the execution of the death sentence is irrevocable
and miscarriages of justice cannot be entirely precluded,

Considering that 14 years after the signature of the International Covenant on
CiviI and lblitical Rights time has become ripe to endeavour further development
and strengthening of the inherent right of every human being to life as set out in
article 6, paragraph I, of that @venant,

Endeavouring, on the international level, to restrain and, finally, to ban
capital punishment'

l. Takes note of the attached draft of a Second Optional Protocol Lo the
International Covenant on CiviI and Folitical Rights, aiming at the abolition of
the death penalty;

2. Requests the Secretary-GeneraL to invite comments and observations by
member Governments and to submit a report to the General Assembly at its
thirty-s ixth sessionr.

3. Decides to consider the draft optional protocol together with the report
at its thirty-sixth session under the itern "International Covenants on Human
Rights. "

e/ Submitteci by Austria, Costa Rica, the Dominican Republic, cermany'
Federal Republic of, Italy, Portugal and Sweden.

/...



v36/44r
English
Annex
Page 2

Draft Second Optional Protocol to the International ovenant
on Civil and PoIitical Rights

lltre States Parties to the present Protocol

have agreed as follows;

Article I

1. Each State Party shall abolish the death penalty in its territory and
shall no longer foresee the use of it against any individual subject to its
jurisdiction nor impose nor execute it.

2. The death penalty shall not be re-established in States that have abolished it.

Article 2

1. As between the States Parties article I of the present Protocol shall be

regarded as an additional article to the International ovenant on Civil and
Political Rights of 19 December 1956. The provisions of the Covenant shall apply
accordingly.

2. Nevertheless, the competence of the Human Rights Comrnittee established
under article 28 of the Oovenant to receive and consider communications' resulting
fron a declaration in accordance with article 4l of the Covenant, shall not be
effective in relation to the present Progocol unless the State Party concerned has
made a statenent recognizing such conpetence in respect of article I of the present
ProtocoI.

3. Furthermore, no derogation from article I of the present Protocol may be
made by virtue of article 4 of the fnternational ovenant on Civil and Eblitical
Right s.

Article 3

The present Protocol shall also supplement the Optional Protocol of
19 Decernber 1955 to the International Covenant on Civit and Political Rights of
19 December 1956, provided that the competence of the Corunittee pursuant to the
@tional Protocol shall not be effective in relation to the present Protocol unless
the State Party concerned has nade a statement recognizing the competence of the
ommittee to receive and consider communications fron individuals subject to its
jurisdiction also in respect of article I of the present Protocol.

/...
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Article 4

I' l'he present Protocol is open for signature by any state which has signedthe Covenant.

2' The present Protocol is subject to ratification by any State which hasratified the @venant or acceded to it. rnstruments of ratification shall bedeposited with the secretary-GeneraL of the united Nat,ions.

3. The present Protocol shall be open to accession by any state which hasratifieo the Covenant or acceded to it,

4. Accession shall be effected by t,he deposit of an instrument of accessionwith the Secretiry-General of the United Nations.

5. The Secretary-General of the United Nations shall inform alI States whlch
have signed the present Protocol or acceded to it of the deposit of each instrument
of ratification or accessiorr.

Article 5

1- The present Protocol shall enter into force three months after the date
of the deposit with the Secretary-General of the United Nations of the tenth
instrument of ratification or accession,

2. For each State ratifying the present Protocol or acceding to it after the
deposit of the tenth instrument of ratification or accession, the present, protocol
sha1l enter into force three months after the date of the deposit of its own
instrument of ratification or accession.

Article 6

Article 3 of
States Parties as
19 December 1966.

Article 7

the present Protocol shalL become effective only for such
are or become States parties to the Optional protocol of

The provisions of the present Protocol shall extend to all parts of Federal
States without any limitations or exceptions.

Article 8

frrespectiye of the notifications made under art,icle 4, paragraph 5, of the
present Protocol, the Secretary-General of the Unit,ed Nations shall inform aII
States referred to in art,icle 48, paragraph l, of the Covenant of the fotlowing
part icular s:
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(a) Signatures, ratifications and accessions under article 4'

(b)ThedateoftheentryintoforceofthepresentProtoco}underarticle5.

(c) statements made under article 3 of the present Protocol'

Article 9

l.ThepresentProtocol,ofwhichtheArabic,Chinese,English,French,
Russian and Spanish texts are equally authentic' shall be deposited in Lhe afchives

of the United Nations'

2.TheSecretary-GeneraloftheUnitedNationsshalltransmitcertified
copies of the present Protocol to all states referred to in article 48 of the

Covenant.




