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BBEIOEHUE

1. B pasgene F.6 c¢) Kommekca cOrIacOBAHHBIX HA MHOTOCTOPOHHEH OCHOBE CIIpaBedJIHBBIX
[PUHIHIIOB H IPABMJ JUI KOHTPOJS 3a OTPAHMYHMTENBHOM [ENOBOM IIPAKTUKON DPEeKOMEHIyeTCs
COCTAaBHTb CIIPABOYHHMK 3aKOHOHATENBHBIX aKTOB [0 OrPAHHYHTENBHOH IEJOBON MPAKTHKE .

2. Kpome Toro, Cosemanue 5KCIEpPTOB MO 3aKOHONATENbCTBY M IIOJNMTHKE B OGIACTH
KOHKYPEHIIHH Ha CBOEH CECCHHM 24-26 HOS0pA 1997 roaa IIpPemIOKHIO cekperapuary IOHKTAJL
TPONOMKHUTL NyOGNHKAIMIO IIOCTEIYIOLIMX BbIIYCKOB CIPABOYHHKA IO 3aKOHONATENbCTBY B
00J1aCTH KOHKYPEHUMH, BKJIOYAas PErHOHAIBHBIE H MEKJAYHAPOIHbIE IOKYMEHTHI

(CM. cornacoBaHHble DPeKOMEHJAUMH B NPUIOXKEHHH I K JOKyMeHTY TD/B/COM.2/9-
TD/B/COM.2/EM/12) .

3. C y4eTOM 3TOro ceKpeTapHaT MOATOTOBMJ HACTOSIUYIO 3allMCKY, COMEpKAIIYI0 KOMMEHTAPHH
K 3aKOHOIATENBHBIM aKTaM B oOnacTH KonKypeHuun Konym6uu, Smomum u IOxHOI Adpuku u
TEKCTBl CaMMUX 3aKOHONATEIbHBIX aKTOB* .

4. Takum o6pa3oM, K HaCTOALIEMY BPEMEHH CEKpeTapHaT IOHKTAJl ony6auxoBand 3alucKH,
coepxampe KOMMEHTAapHH M TEKCTbhl AOKYMEHTOB, KAacalolHecs 3aKOHOHNATEJLCTBA B O6JIACTU

KOHKYPEHLUM M OIPaHHYHTENLHOM [ENOBOH IPAKTHKH CIENYIOLUMX 36 cTpaH: AJXwupa,
Benbruu, Bonrapuu, Bpasunuu, Beurpumu, Benecysnsr, Il'epmanuu, Hauuu, 3am6buu, HcmaHum,
Hranuu, Kanage!, Kenmun, Koayméuwm, Kot-n‘HByapa, JlurBe, Mexkcuxku, Hopeeruu,
Iakucrana, Ilombwm, ITopryranuu, Pecny6muku Kopes, Pymbinuum, CioBamxoit Pecniy6nuku,
Coenunennoro Koponescrsa BenukoGpurannu u CeBepHOM Upnauouu, Coemunennsix IlltaTom

Amepukd, Typuuu, Punnsamum, Ppanumm, Yenrckoit Pecny6muky, Yuwmm, Ulsenuu, pu-
Jlanxu, IOxuon Adpuku, SIMaiixky u Snouuu.

5. I'enepanbuent cexperaps FOHKTAJL B cBoeil 3ammcke or 8 Mapra 1996 roma obpatuics ¢
Npock6OM K TeM roCyJapcTBaM, KOTOPLIE eIle He CHElald 3TOr0, a TAKXKe K TeM, KOTOpbIe
IIPUHSIH HOBOE MJIH M3MEHMJIM IEeHCTBYIOLIee 3aKOHONATEIBCTBO B OONACTH KOHKYPEHIIMH MOCHe
CBOETO MOCNENHEr0 COoOBIIeHHA, HampasieHHOro cekperapuary FOHKTAJl, npexcraButs
cekpetapuary IOHKTA]Il nHGOpMauuo 0 CBOMX COOTBETCTBYIOIIMX 3aKOHONATENLHBIX aKTaX H

CYNeOHBIX DELICHHSX, a TaKXe CBOM KOMMEHTApHM II0 YKA3aHHOM cXeMe (CM. HUKe) .
(B To e BpeMs, ecIH roCynapcTBO BHepBble IPHHHMAET 3aKOHONATENIbCTBO B OBIACTH

KOHKYPDEHIIMM, KOMMEHTAPDHM MOXKET HE COOTBETCTBOBAThH YKa3aHHOM cxeme.) C TeM YTOBOBI
OBIIEerYuTh BOCIPOM3BENEHHE TEKCTOB 3aKOHOIATENBHBLIX AKTOB HA HECKOJNBKHUX obHIMATIEHEBIX

A3pIKax Opranusanuu OObemHHEeHHBIX Hanmil, rocymapcTBaM mpepiaraeTcs NpPeAcCTaBIsATh II0
BO3MOKHOCTH TEKCTBI CBOHMX 33KOHOJATENBHLIX AKTOB €Illle Ha OJHOM WJIH HECKOJIBKMX IPYrHX

s3bikax Opranuzanuu O6beguHeHHBIX Harwmii.

6. Cexperapuar FOHKTA]I BblpaxkaeT NpU3HATEILHOCTh TeM rocyiapcTeaM, KOTOpBIE
NPEACTaBUIM MATEPHANBI, 3aIPOUIEHHBIE NI COCTABIEHMS CIPABOYHHKA, H BHOBL ofpaljaercs K
[OCylapcTBaM, KOTOpbIe e€lle He CHEeNal¥ 3TOr0, OTKJIMKHYTHCS Ha BBILLIEYKA3aHHYIO IPOCHOY
I'enepansroro cekperaps KOHKTAJL.

* JOKyMEHTBI BOCIIDOM3BOAATCS Ha TOM S3bIKE, Ha KOTOPOM OHH OBIMH IIPENCTABIEHbI
CekperapuaTy, M B TOM BHIE, B KOTOPOM OHH OLUIM IIPeACTABIEHBI.
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CXEMA TPEICTABIIEHUS MATEPUAJIOB IIIA CIIPABOYHUKA
A. Onucadye TMPpHYMH IIPHHATHA 3dKOHOIATECIBCTBA -
B. Onucanue lenen 3aKOHOJATEJIbCTBA W HX U3MEeHeHUWA ¢ MOMEHTA IIPUHATHA I[I€pPBOHAYAJIBHOIO
34KOHOIAaTEeJIbCTBA -
cC. Onucangue IIPaKTHKH, ,Ilef[CTBHﬁ UM IIOBEUEHUS, ABIAIOIIHXCA 00BEKTOM KOHTpPOJsL, C
YKa3aHHEM :

a) xapakTepa KOHTpOJs, HAaIpumep, TONHOE 3alPeICHHEe, 3alpeLlCHie B
[IPHHLATE MJIH PAacCMOTPEHHE KaxX[AOro KOHKPETHOTO Ciydas; u

b) B KaKOM Mepe 3TOT KOHTPONb PACIpPOCTPAHAETCS Ha MPAKTHKY, IEeNCTBUS MU
IOBeNEHME, yKasaHHBlE B INYHKTax 3 W 4 pa3jena D Komrmnexca NPUHIMIIOB M TpaBui, a
TaKKe Ha JIOBYI IPYLYIO TpPAKTUKY, OEHCTBUS MIM IOBEJICHHE, B TOM HUHCIE Ha Te MX
BHIbI, Ha KOTODbIE PACMPOCTPAHSIOTCS Mepbl KOHTPOJs, HEMOCPEACTBEHHO CBA3aHHbBIE C
3alIMTON TNOTpeduTeseN, HAmpUMep, Mepbl KOHTpONS 32 DEeKJIaMOH, BBOJSUIEH B
3a0JyKICHUE .

D. OmnucaHue c<bepb1 TIpUMEHEHHUA 3aKOHONATeJbCTBA C YKa3aHHEM:

a) NpUMEHSETCsS JH OHO KO BCEM CJIelIKaM C TOBapaMH H ycayramMg, a €ciad HeET,
TO IJIsI KaKHX CHEJOK Jenaercs HCKJIIOUYEHHE ;

b) NpUMeHseTCs JIH OHO KO BCeM BHIAM INPaKTHKH, NEeHCTBUA WJIN IOBENECHMS,
OKA3pIBAIONIMM BIMSHME Ha 3Ty CTPaHy, HE3aBUCHMO OT TOr0, TrAe OHM MMEIOT MeCTO ;

c) 3aBUCHUT JIM OHO OT CYIIECTBOBAHMA KaKoro-JjJudo corjallleHHs HIW OT
BCTYIUJIEHHS B CHJY TaKoOro COTrJIallIeHHUA .

E. Onucanye MeXaHu3Ma (agMHHUCTPATMBHOTO H /MU cye6HOro) IO NPHMEHEHHIO
3aKOHOJIATENBCTBA € yKa3aHHeM BO3MOXHBIX IIPOUENYP YBEROMIIEHUS M perucTpaliyyd H
OCHOBHBIX ITOJTHOMOYHH COOTBETCTBYIOLIIErO OpraHa (opraHos) .

F. Omucanne JMIOGBIX [apajllesbHBIX WIH TOMONHHUTENBHBIX 3aKOHOMATENBHBIX HOPM. BKJIIOYas
JOTOBOPbI MJIM JOTOBOPEHHOCTH € JAPYTMMHM CTPaHaMM, IpelyCMaTpHBAIOIINE COTPYJHHYECTBO
HIM TpOLEAypsl Ui YPeTryNIHPOBAHWSA CIOPOB B 0614CcTH OTPAHUYHTENLHOM [ENIOBOH
IPAKTHKH .

G. OnucaHWe OCHOBHBIX PpEIIIEHMH, IPHHATHIX aIMHHMCTPAaTHBHBIMU u/unu cygeOHbBIMH
OpraHaMH#, M KOHKPETHBIX PacCMaTpHBABLIMXCS BOIPOCOB.

H. Kparkas 6u6nnorpadus HCTOUHHMKOB 3aKOHOJATENBCTBA M OCHOBHBIX pEeUIeHHH, a TaKXe
MOSCHAIOWMX HOKYMEHTOB, OIYGIMKOBAaHHBIX IPaBUTEILCTBAMM, HIIH 33aKOHONATENBHBIX aKTOB
MIN OTHEJBHEIX MX YacTed .
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I. KOMMEHTAPUN IPABUTEJILCTBA KOIIYMBHU K HALIMOHAJILHOMY
3AKOHOJIATENBCTBY O KOHKYPEHUUHU

Al OITUCAHHE ITPUYHUH NPUHATHUSA 3AKOHOIATEJILCTBA

KOHKypeHUNs! sBISETCA ONHUM H3 BAXKHBIX BDJIEMEHTOB, CTHMYJHPYIOLIMX IIPEATIPHATHS
TOBBILLIATE CBOIO 3G @EKTHBHOCTh U IpeanaraTh Bce Oojlee IUHPOKUA KPYr TOBAPOB M YCIYL IO
bosee HM3KUM LeHaM. KOHKYDEHTHBII PBIHOK CIOCOGCTBYET pPAlHOHAIBHOMY pacnpenereHHIO
PeCypcoB H TNOBBILIEHHIO 0JaroCOCTOSHUS HAaCeJIeHMS .

B. ONIMCAHME LEJIEH 3AKOHOIATEIBCTBA M MX U3MEHEHHSA C MOMEHTA
IIPUHATHASA TIEPBOHAYAJNIBHOIO 3AKOHOOATEJILECTBA

Llens 3aKOHOMATENIHCTBA B OONACTH KOMMEPYECKON KOHKYDEHIIMH 3aKIJIOYAeTCH B 3alUTe
MHTEPECOB M YNYYIIEHHH KayecTBa KMU3HU norpedureseri. Ero KoHe4YHble 3amauM 3aKIIOYAIOTCH B
NOBBILIEHHH 3¢GhGEKTHBHOCTH NPOU3BOICTBEHHOIO MEXaHM3Ma, TapaHTHPOBAHMH IIPEIUIOKEHHUS Ha
PBIHKE TOBAapOB M YCIIYr Da3NM4YHOTO KayecTBa H MO pAa3JUYHBIM LEHAM, TapaHTHPOBAHHU
NIOTPeOUTENSIM CBOGOINHOrO BBIGOPA DTHX TOBApOB M YCIYL, a MNPEINPUSTHIM - BO3MOXKHOCTH
CBOGONHO Y44CTBOBATH Ha DbIHKAX (IVHKT 1 craTbd 2 Ykasza 2153/92) .

HCTOPHUSI PA3BUTHUA

B 1959 rony Komym6us NpuHsNIa 3aKOH, INIpeNycMaTPHBABIUMI, B YACTHOCTH, B3allUTY
KOHKYPDEHUMH H4 OCHOBE KOHLENUWHM OIDaHHYMTENIBHOM JeJOBOH IIPAKTHKH. OJHaKo H3-3a OOIIHX

(bOpMy.IIHpOBOK COOTBETCTBYIOLIMX IIOJOXKEHHH, npouenyp, YCTAaHOBJCHHBIX I HUX I[IpUMEHEeHHUH,
9KOHOMUYECKON MOIUTUKH MocJeqHUX 30 JIET U UHCTUTYUMOHANBHBIX BO3MOXXHOCTEHN CTPYKTYD, Ha

KOTOpbIE OBLIO BO3JOXKEHO HX IIPUMECHCHHE , 3TH TIOJIOZKEHHSA d)aKTI/I'-!CCKI/I HEe IEeNCTBOBAJH .

B nmexabpe 1992 ropma Obul NpUHAT YKa3 2153, comepXKAIUMII IOJOXEHUS O CBOGOILHOM
KOHKYPEHIIMM M OIPAHMYHUTENBHON JeJIOBOM MNpakKTHKE, OCHOBAHHBIE KaK Ha MOJOXEHHIX
KoHcTuTyuun 1991 roja, Tak M Ha [PHHATOM NPABMTEILCTBOM IIOMHTHKH II0 MOJIEpPHH3ALHK
SKOHOMHMKH W IIPH3BaHHBIE CONEHCTBOBaTh CO3NAHHMIO KOHKYPEHTHOW Cpelbl HAa PBHIHKE, IIOBBILUEHHI)
3¢ PEKTUBHOCTH 3KOHOMHKHM U IOBBILIEHWIO OIAarOCOCTOSHMS NpEeANpUHMMATENell M IoTpeGuTeNeil.

C. ONMCAHHE INPAKTHKH, OEWCTBUH WIH IIOBEOEHMA, SBISIOMHNXCA
OBFBEKTOM KOHTPOJISI, C YKASAHHUEM XAPAKTEPA KOHTPOJISI, A TAKXKE

TOTO, B KAKOH MEPE 5TOT KOHTPOJIb PACITPOCTPAHAETCA HA
COOTBETCTBYIOIYIO ITPAKTHUKY, NEWCTBHS WU NOBEIEHWE

Cornacuo crarse 1 3akoHa 155 1959 roja ¢ IIOINpaBKaMH, BHECEHHBIMHM cTaThed 1
¥Yxasa 3307 1963 rona, 3arpelIarnTcad COINIAllleHUd U JOTOBOPEHHOCTH, IIPSIMO HJIH KOCBEHHO

HaIpaBNI€HHbIE HA OTpPaHHYEHHE I[IPOM3BOLCTBA, IIOCTABOK, pacnpelelleHUS WIH INOTpebiIeHUs
CBIpbA, MNPOAYKLMWHM, TOBAapOB HIH YCIYr OTEYECTBEHHOI'0 HJIM HHOCTPAHHOIO IIPOMCXOXJEHHS, U B
nesnoM mobas NPakTUKa, MPOLEAYPbl MJIM CHCTEMBI, NMPUBOAAIIME K OIPAHUYEHMIO CBODOTHOM
KOHKYPEHIIMH M TIONIEPXKAHUIO MM YCTAHOBJIEHWIO HeCIIpaBeIJIMBBIX I€H .
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Cratpd 46 Ykasza 2153 1992 roga riacur: [0 cMblciay 3akoHa 155 1959 rojua
3aMpenialoTes JEHCTBUS, CKa3bIBAIOIIMECS Ha CBOOOJHOH KOHKYPEHIMH Ha PBIHKAX H
[pH3HAIOILIMECS HE3aKOHHBIMU B COOTBETCTBMM C I'Dax)[OaHCKHM KOIEKCOM.

3AIPEUMIEHHBIE BUOBI TTOBEOEHUS, BKIIIOYASA WX ONPENEJIEHHE

Cornamenus (crarsd 47 Yrasa 2153/92): JloOble KOHTPAKTHI, IOTOBOPBI, JOTOBOPEHHOCTH H
COrjTacoBaHHAs MJIH IpejHaMEepeHHO CXOHHasd TpakKTHKa MeEeXKAY IBYMA HJIH HECKOJIbKMMH

NpeJnpHATHSAMH . B YacTHOCTH, K COIJIALIEHWSM, NPOTHBOPEYalIUM CBOOOJHON KOHKYDPEHIIHH,
OTHOCSITCS COTJAllIeHWs, UEeNH MM IOCNeJCTBUS KOTOPBIX 3aKJ/II04YaloTcd B:

[IpSIMOM UJIM KOCBEHHOM YCTAHOBJICHHH IEH,

YCTaHOBJICHUH YCJ'IOBHﬁ [IpojaxXy HJIN KOMMEpLUHAJIU3AIHH, HOCSLUEH JJ,HCKpHMHH&IJ,PIOHHHfI
XapakTep O OTHOILIEHHIO K TPEeTBHM CTOPOHAM,

pacrpeneieHHH PBIHKOB MEXIAY IPOU3BOIHTEIAMH UJIX TOPTOBBRIMHU IIPEONPUATHAMH,
YCTAHOBJIEHHUHU KBOT Ha IPOU3BOACTBO WU IIOCTABKH,

YCTAHOBJICHHH, PACIpeleNeHHH WM OTPAaHUYEeHHM HCTOYHMKOB IIOCTABOK MPOH3BOJMTEJIBHBIX
peCypcoB,

OTPaHUYEHMM TEXHHMYECKUX pa3paboTok,

yBS3Ke [IOCTAaBKHM KaKOTro-JH60 TOBapa ¢ MNPHHSTHEM IOMONHHUTENBHBIX 00s3aTeNLCTB,
KOTOpBlE IO CBOEMY XapaKTepy He SBIAIOTCS [IpefMETOM ClenkH, 6e3 yumepba Aust ApYrux

IIOJIOKEeHHUH ,
OTKa3e OT IPOM3BOACTBA TOBAapOB MM YCIYI HIH BJIMSHMM Ha YPOBEHbL HX MPOHU3BOACTBA,

y4acTUH B ayKUHOHAX HIH Toprax II0 CroBOpY, IpeNOCTaABIEHME KOHTPAKTOB HWIH INOAPANOB
WU YCTAHOBJIEHUH CPOKOB OCYUICCTBICHUSA TIPOEKTOB.

IleiictBus (cTaThs 48 Yraza 2153/92): Jlwo6oe moseneHHe CyOBEKTOB, OCYIIECTBIAIOIINX
3KOHOMUYECKYIO HEeSITeIbHOCTS.

HapylleHHe HOPM B OTHOLUEHWM DPEKJIAaMbl, CONEpXKal(UXcs B IIOCTaHOBIEHMH O 3allUTE
noTpebuTeNeN ,

OKa3aHUue JIaBJIeHUS HaA NPEANpHATHE, C TEM yTOOLI OHO TOBBICHMIIO UEHBI HAa CBOIO

OPONYKUHIO HIM YCIYIH HJM OTKa3ajloCk OT CBOECro HaMepeHUs CHM3HTb LCHBI,
0TKa3 B MNpOJaxe TOBapa HJIM IIOCTABKE YCIYI' MPEANPHATHIO MM HWHOTO pona

IUCKpUMHHAUUSA IIPOTUB TMPENNPHATUA B KayecTBe pelpecCaIny 3a e€ro IOJINTHKY B obnactu
IE€H .
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Crenyrompe BHIbI HOBEIEHHS NPEICTARISIOT CODOH 3J0ynoTpebGlieHde TI'OCHOICTBYIOLIAM
nonoxenadeM (craThd 50 YKaza 2553/92):

CHHZKCHHE ILICH HHIXKE ce6ecTOMMOCTH OJIA YCTPaAHCHHSA OOHOIO HIM HECKOJBKHX KOHKYPEHTOB
HUIH TIPENOTBPALICHHSA HX BbIXOJAd Ha PBIHOK HMJIH PACINHPEHHUS HX OEATEIIBHOCTH;

NPpHUMEHCHHE JHCKPHMHHAIIMOHHBIX YCJ'IOBHI;I ¢ ITOMOLUBI) AHAJIOTUYHBIX HEHCTBUH, B

pe3yJabTaTe UYUCIro OIIPERCJICHHBIC HOTpe6I/ITeJ'II/I HIIN IHOCTaBLUMKM OKa3bIBAIOTCA B CHTYALHH,
He6ﬂaFOHpHHTHOf{ o CpaBHEHMHIO C IPYTrHMMH IIOTpe6HTeJ’I5{MH HINX TIIOCTA@BLUIMKAMH B

AHAJIOTHYHBIX YCIOBHAX;

JEeNCTBUSA, LIEJb MJIH IIOCHENCTBUS KOTODPBIX 3aKJIIOYAIOTCS B YBA3BIBAHUM IIOCTABKH TOBapOB
C INPUHSTHEM JOIOJHUTEIBHBIX O00A3aTENLCTB, KOTOPbIE [0 CBOEMY XapaKTepy He SBISIOTCS
NpeIMETOM CHENKH, 0e3 yiepba IJisd OPYTHX IOJOXKEHHH,

OCYLUECTRJIEHHUE IIpOMaZKH I[IOKYIIaTeNII0 Ha YCIOBHAX, OTJIHYAKOIIHXCA OT )’C.TIOBHl:I,
penjiaraeMbplX IDPyroMy IIOKyIIaTeNlo, C LEeJIbl0 CHHUXKEHHA HJIH YCTPAaHCHUsS KOHKYPEHIIMH Ha

PBIHKE ;

Ipojaka HJIM TIPENOCTaBIeHMe YCIYT B KaKOH-JIMOO YacTH KOJYMOHICKOH TEpPPHTOPHUU 10
LleHE, OTJMYAlOIIeNcs OT IeHbl, MNpealaraeMOof B JPYroH YacTH TEPPUTOPMM CTpPaHbl, B
TOM ciay4yae, KOrja Lejlb HJIM [OCHeINCTBUS IMOZOOHOW IIPAKTUKM 3aKJIIOYaeTcs B CHMIKEHUH
MM YCTPaHEHWU KOHKYPEHIMM B JAHHOM YacTH CTpPaHbl U TpeajaraeMasl leHa He
COOTBETCTBYET CTPYKTYpe TPaHCAKIIMOHHBIX H3IEPKeEK .

D. OIIUCAHUE COEPHI NIPUMEHEHHUS 3AKOHOJATEIIBCTBA

TlonoxkeHuss 3akoHa W ¥Yxasa IPUMEHSIOTCS KO BCEM TOCYNapCTBEHHBIM M YacTHBIM
NPEeNIpUATHAM, 34aHHMAIOUIMMCH IpeNNpUHUMATEILCKOH NesTeNbHOCThI0. B 3akoHe He
IIPOBOIUTCS Pa3NHYyUs MEXIY 3TUMU [OBYMs IpyNINaM{ IPeNNpHUATHH, Torna Kak B YKa3de IIpsiMO
OTOBAPHBAETCSA, YTO PYKOBOIUTENIb COOTBETCTBYIOILLETO YIpPAaBIEHHS JOJNXKEH CIeIUTh 3a MPaKTUKOH
BCEX CYOBEKTOB, 3aHUMAIOIUMXCA SKOHOMUYECKOH HesTEeNbHOCTBHIO, HE3aBUCUMO OT BHIOAa 3TOH
NESTEIbHOCTH MM IOPUIMYECKOTO Xapakrepa CyGBeKTa.

OcymiecTBiusieTcd OBLIUMHA KOHTPONL, I[IPM3BAHHBIA TapaHTHPOBAThH YCIOBUS CBOOOIHOM
KOHKYDEHUMHM Ha HAalMOHAJIBHBLIX DBIHKAX, 6e3 yuiepb6a anst ¢GbyHKIUA, BO3JIOXKEHHBIX
IEHCTBYIOIIMMH HOPMaMH Ha JApyrue opraHbl. Hampumep, CeXTOp KOMMYHANbHBIX YCIyr

HAXOJOUTCS, COIJIacHO 3akoHy 142 1993 roja B BeIeHHMM YTpaBIeHHS KOMMYHANBHBIX YCIYT.
B ¢uHaHCcOBOM cekTOpe GYHKIWU MO KOHTPOJNIO M HAN30py BO3JOXKEHBI, COTJIACHO

YKa3y-3akoHy 663 1992 roga M Ykasy 2159 1995 rogma, Ha DaHKOBCKOe YIIpaBJIEHHE .

Xora Yxas sampeimaer no6oe moBeNeHWE, 3aTpardBaloliee CBOOONHYI0 KOHKYPEHLHIO, B HeEM
NIPelyCMOTPEHB! HCKIIIOYEHHS] B OTHOILUEHHMM COTJIAlIEHWH I10 CTUMYJIMPOBAHHIO HCCIENOBAHMMH
pa3paboTOK, TNPHM3BAHHBIX O6ECIIEYUTH BBIMOJNHEHHE YCTAHOBJIEHHBIX HOPM, CTaHIApTOB H Mep H
CBA3aHHBIX C HCIIOJH30BAHHUEM IIPOIEIYP, METOINOB M CHCTEM .
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OIIHCAHHUE MEXAHUM3MA (AIDMHUHUCTPATHBHOI'O MIIM CYJEBHOI'O) IIO
IMPUMEHEHHIO 3AKOHOIATEIBCTBA C YKA3AHHEM BO3MO2KHBIX ITPOLIENYP

YBEJOMIIEHHUA H PETUCTPAIIMHM H OCHOBHBIX ITIOJTHOMOYUH
COOTBETCTBYIOOIEI'O OPTAHA (OPI'AHOB)

YHpaBneHHe TIIPOMBILIJIEHHOCTH W TOPUOBJIH ABJIAE€TCA TEXHHYECKHUM OpPraHoOM IIpH

MHHHCTEPCTBE DKOHOMMYECKOTO PA3BUTHUSA, KOTOPBIH oOJajaeT aJMUHHCTPATHBHON, (UHAHCOBON I

OIOIKETHON CaMOCTOSTENBLHOCTBIO M Ha KOTOPBI OBLIM BO3IOXKEHBI TaKHe (GYHKIIHH

rocygapCcTBEHHOTO BEIOMCTBa, KaK:

CIeIHUTh 3a NPHMECHEHHUEM [10I0KEHUI O IIOOLUPEHUH KOHKYPEHUHH M OrpaHUYHTEJILHON
JIeJIOBOM MpPAKTHKE Ha HAIMOHAIBHOM DBIHKE, oes ymepﬁa IJIST TIOJTHOMOYMH, BO3JI0XKEHHBIX

HefCTBYIOLIMMH HODMAaMM Ha [PYTHe OpraHbpl, M3y4aTh IPETEH3MH U XKanoObl 1o dakTam,
3aTpArHBAIOIMM KOHKYDEHIMIO HA DBIHKAX, M [PUHMMATh Mephl, €CJH TaKue KanoObl

OKAa3bIBAlOTCS OGOCHOBAHHBIMH, IS HOCTHIKEHMS, B YaCTHOCTH, CIEAYIOLIMX IeneH :
nosbiueHUsT 3¢ dEeKTUBHOCTH HAIMOHAJIBHOTO IPOM3BOJCTBEHHOIO MEXaHH3Ma;
[IPeIOCTABICHUS MOTPEOUTENAM BO3MOXHOCTH CBOGOJHOTO BbIOOpa M HOCTYNA K DPhIHKAM

TOBApOB H YCIYr; MpenoCTaBRIeHUs] NPeaNpUATHAM BO3MOKHOCTH CBOBOIIHO y4aCTBOBATL Ha
PBIHKAX ; U obecrieueHHs] Ha phIHKAX IPEeIJIOKEHHS TOBApPOB H YCIYI IIO pa3nU4YHbIM LCHAM
H pa3JH4YHOI'o Ka4decCTBa;

HAKJIaIblBAaTh COOTBETCTBYIOLME CAHKIMHM IIPY HapyLIeHHMH HOPM, KacalIHXCH
OrpaHUYUTENLHON IIPAKTHKH ¥ HOOLIPEHMS KOHKYDEHIHH, a TaKkxXe 34 HecobIoneHIe
YKa3aHH, BBITEKAIOMIMX W3 (GYHKIMA, BO3JTOXEHHBIX Ha YTpaBJCHHE;

OpPraHU30BbLIBATL HHCIIEKIIMOHHBIE MMUCCHH € ULEJBIO IIPOBEPKH BBINIOJHEHUA HOPMATHBHBIX
OJIOXKEHUN, OTHOCAIIMUXCA K ero KOMIIETEHHHH, M TMPUHHUMATh HaJIEKAIHe MEpLI B
COOTBETCTBUH C 3aKOHOM. . .

OKa3pIBaTh KOHCYJILTATHBHOE conefcTBHE HAIMOHAJILHOMY IIPABUTENBCTBY U y4acCTBOBATbH B

pa3paBoTKe MOJIHTHKH MO BCEM BOMPOCAM, KAaCAOMIMMCH 3alIUTHL MOTpebureled,
MIOOIPEHHs] KOHKYPEHIMH M IPOMBIILIEHHON COBCTBEHHOCTH M JPYTHX oOnacred,
OTHOCALLUUXCA K €ro KOMIIETeHLHH ;

onpeneiaTb, KaKHUM 06pa30M IOJIKHBI BBITIOJIHATHECS MOJIOXKEHHSE TPUMHMHHUTEIBHO K

BOMpPOCaM, O KOTOPBIX TOBOPDHMTCS B INPENBINYIIEM IIYHKTC, yCTaHaBJIHUBaTh KPUTEPHY,
obnervyalplliie WX BbLINNOJHEHUE, M OIpedeNsaTh Hpoueaypbl I HX GCBYKODPIBHCHHOI‘O

NpUMEHECHUA ;

6paTh Ha cebd, Korma 3Toro Tpebyer OOLIECTBEHHAas HEOOXOMHMOCTb, HCKIIIOYMTENbHBIE
GYHKIMY IO TPOBEJEHMIO pacciIelOBAHMH M HANOXKEHUIO CAaHKUHH B Cllydyae HapyLICHHS
MOJOXKEHHA O Haj30pe M KOHTPOJIe Haj LEHaMH .
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OYHKIUU YIIPABJIIEHUSI TTPOMBIIIIEHHOCTU M TOPIOBJIM (cTaThs 4, TaM ke)

Ha Ynpasnenue npoMBINITEHHOCTH M TOPrOBIM KaK Ha TITABHYIO OPraHH3allHIO BO3JIOMKEHO
OCYILECTBICHUE CIENYIOIIUX (GYHKUMH :

CJIEOHTh 3a CO6J’I}OIICHHEM IIPABOBLIX I[IOJIOXKEHHH, KaCawIUUXCA YYpEeXKINEeHUA, U
BCbCI)eKTHBHbIM BBIITOJIHEHHEM HM TEXHHYCCKMX H AOMHHHCTPATUBHBIX be}{KHHfI;

CJIeMHTh 3a COONIOAEHUEM IONOXKEHUH O IMOOLIPEHUH KOHKYPEHIMH M O OrPaHMYHTEIbLHOI
NIeNIOBON MPAaKTHKE, YCTAHOBIEHHBIX B 3aKOHe 155/59, MOMONHUTEIBHBIX I[OJOKEHHH H, B

YAaCTHOCTH, TIIOJIOKEHHH HacTosIuero Ykasa, NPUMEHUTENIBHO K JIOOBIM C}’6’LCKT3.M,
3aHUMAIOUIUMCSA BKOHOMHYECKOH NeSATeNBHOCTBIO, HE3aBUCHMO OT HX (bOpMBI HIIH

IOPHINYECKOr0 XapakTepa, Kak IIPeIyCMOTPEHO B II€PBOM IYHKTE CTaTbu 2 Ykasa;

BBIHOCHTL B KauecTBe IpenylpeiHTeJIbHOMH MEphI TNPHKAa3 O HE3aMEIJIMTEJIbHOM IIpeKpallleHUH
IEeHCTBUHH, KOTOPBIE MOTYT TIPOTHBOPEYHTH MOJOXKEHHSIM, O KOTOPbIX TOBOPUTCS B
IpeabInyuieM IIYHKTE;

NPUHUMATh PELICHUS O NPEKPAalleHUH pacclelOoBaHHA II0 IONO3PEHUIO B HAPYILUICHUU
IIOJIOKEHHH, O KOTOPBIX TOBOPHTCA B INYHKTe 10 HACTOSIIEN CTaThH, €CIH, IO ero
MHEHHIO, T[PEIIojaracMbll HapyUIUTeNb IPeNOCTABIAET IOCTATOYHblE FapaHTHH OTHOCHTEIHHO
NpeKpalleHUsT HIH H3MEHEHHUS IIOBEIeHWs, CTABIIEr0 OOBEKTOM pacCiIefOBaHMS ;

U3[ABaTk NPHKa3kl 00 H3MEHEHHH MJIM [PeKPalleHHH NeMCTBUN, HApPYIUAIOIIMX IIOJIOKEHUS O
TIOOLIPEHUN KOHKYPEHUWH M OrPAHWYUTENIBHOH [EJOBOH IPakTHKE, O KOTOPBIX TOBOPHTCA B
HacTosieM YKase;

BBIHOCHTH 32KI/IIOYEHHS B CIy4yae CIMSHUA, YKPYIMHEHHs, WHTETPAllMM U NpHOGpPeTeHHS
KOHTpPOMNS B OTHOLUEHHH IIPENIIPUITHH ;

HajaraTb MaTepUajJbHble CAaHKUHH B o0beMe 10 2 000 MHHHMANLHBIX MECAYHBIX 3apILiaT,
MIPENyCMOTPEHHBIX HEHUCTBYIOUIMM 3aKOHONATENLCTBOM Ha MOMEHT HAJOXKEHUS CAHKLHUH, B

cly4yae HapyllieHUS IOJNIOXEHUH O TTIOOLUPCHHUN KOHKYPEHIIMH H OI‘paHI/I‘-II/ITeJII:HOI;X JIeJTIOBOH
IIpaKTHKE, O KOTOPBIX TOBOPHUTCI B HACTOAIIEM YKase;

HalaraTb Ha YNOPaBISIOLIUX, IHPEKTOPOB, IOPUIMYECKHX IpEICTABUTENEH, (UHAHCOBBIX
HHCIIEKTOPOB M IPYIMX (PU3HYECKUX IHI[, CAHKIUOHUDPYIOUIHUX, OCYLUECTBISIOIIUX WIH
JONYCKAIOIIMX NEHCTBUS, HAPYILUAWOIIMe IIOJ0XKEHHMS O IOOLIPEHUM KOHKYPEHILMH H
OTPaHAYMTENLHOH [AENOBOM TMPAaKTHKE, O KOTOPHIX TOBOPHTCS B HacTosleM YKase, IITpadbl
B pasMepe 10 300 MHHMMAJIBHBIX MECSYHBIX 3apILIAT, MNPENYCMOTPEHHBIX JERCTBYIOIMM
3aKOHOAATEJIBCTBOM Ha MOMEHT HAJIOXEHHMSA CAHKIMM B IIOJNB3Y TOCYMApPCTBEHHON KAa3HbI;

ONpEHENATE IOJIMTHKY YYPEIXKIECHUS .
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GOYHKUUHU YIPABIIEHUS II10 ITOOIIPEHMIO KOHKYPEHIHMHM (craths 11, TaMm Ke)

HpI/ICTyHaTL CaMOCTOATEJbHO HJIHM 10 XONATANCTBY TPETBUX CTOPOH K IIpelBApPUTEIIbHBIM
pacciegOBaHHAM CIIY4YaeB HApPYyLIEHHA MTOJOXKEHUH O MMOOLIPCHHH KOHKYPCHIIHHU H
Ol‘paHlI‘{HTCHBHOf{ JeJOBOM IIpaKTHKE, O KOTOPBIX TOBOPHUTCS B IIYHKTE 10 crathu 4 YKasa;

[IPUHHMATh pEIUeHUS O MPHEMIIEMOCTH XOJATAHCTB, O KOTOPBIX TOBOPHTCS B IPENBIAYLIEM
MIYHKTE ;

[IPOBOOHTH IIpelBapHTENbHOE H3y4YeHHe Jeda W OCYILUECTBIATH paccieloBaHHe C Lesblo
YCTaHOBJIEHHSA aKTa HAPYLUEHHS IOJIOXKEHMH O ITOOIUPEHMH KOHKYPEHUMH H
OrPaHUYHTEILHON HETOBON TPAaKTHKE, O KOTOPBIX TOBOPHMTCS B YKaze 2153/92;

BECTH peecTp paHee TMPOBEAEHHBIX PACCIeNOBAHUM M HAJOXEHHBIX CAaHKIMI, a TakKXe
KOMIIDOMHCCHBIX pPEeUIeHHIl, MOCTUTHYTHIX B PaMKax IPOLENYP, KacaloIMXCH IIOJIOXKEHHI O
MOOLLPEHNH KOHKYPEHIIMH W OIPAaHMYMTENHbHON JeJIOBOM IIPAaKTHKE;

[IpUHUMATDh pPEUICHHUSA IO XOmaTalcTBaM O BOCCTAHOBJIEHHH IIPEXKHEro IIOJIOXKCHUA H 00
OTME€HE IIpUHATBHIX MEp.

OYHKIIMU OTIEIA IO INOOUWPEHUID KOHKYPEHIHMH (cratha 12, Tam Xe)

Oxa3biBaTh IMOAJEPKKY YINPAaBIEHHIO IO ITOOLIPEHHIO KOHKYDEHUHHM B IPOBEIEHUU
NpeIBapUTENbHLIX pacClelOBAHUM M pa3GupaTeNbCTBE HENl, KacalolIUXCs HapyleHHs
[IOJIOKEeHUIt O MOOIIPEeHUM KOHKYPEHUMH M OrPaHUYHTEIHHOH [eJIOBOM IIPAKTHKE;

H3Y4d4Thb )KEUIO6I>I, HampapjsgeMble YacTHBIMHM JIMLIAMH, W, €CIH TIPH 3TOM BCKPBIBAKOTCA

BO3MOXKHBIC HapYLICHHUS IIOJIOKEHHH O JeJoBOM IIPaKTHKE, orpaﬂwmsalomeﬁ KOHKYPCHUHIO ,
IIpenJjararts YHpaBneHmo [0 MOOLIPEHUK KOHKYPEHIMH Ha4yaTbh COOTBETCTBYIOLIHE

npouenypbl, KOorma 3TO OIIpaBIdaHO MacuITabaMu HOJIO6HOI7I [IPaKTHKH HIIM HNOBENEHUA;

M3y4aTh KOHCYJbTATHBHbIE MHEHHMs, ¢bOpMyIHUpyeMble B 0GIacTSAX, OTHOCALIMXCS K cdepe
€ro KOMITETEHIIHH ;

H3Yy4YaTk XOJaTalcTBa, Kacawlildecs YKPYNHEHUS, HHTCIpallud MJIHU 06'I:C,IILHHCHI/IH 4!
YCTAHOBJEHUS KOHTPOJIA Haj IPEeHNpHUATHIMH, B CPOKH, YCTaHOBICHHBIC 3aKOHOM ;

[IOArOTABAMBATh IIPOEKThl PEIEHMI, IIpefAyCMAaTPHBAIOILME HAJIOXKEeHHWEe CaHKIUHA 33
HapylleHHe HODM, KAacalolMXCA NeJOBOH IIPAaKTHKH, OrPaHMYMBAIOLIER CBOGONHYIO
KOHKYDEHIIHIO ;

IIPOBOOMTEL pacciaenoBaHMsi, HavyaThie C LEJNBIO YCTAHOBJIEHHSA COOMIONEHUsST HODM,
OTHOCAIIHUXCA X €ro ccbepe KOMIIETCHIHH ;
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coﬁupan U HakKallJIMBaThk COOTBETCTBYIOIIYIO HchopMaumo O pa3IHuYHbIX HAUHWOHAJNbLHBIX H
MEXKNYHApPOIHBIX DPBIHKAX, KJ'IaCCHd)HIIpreMLIX Ha OCHOBE TEXHHUYECKOH KO,IIHCbHKaLIHI/I;

IIPOBOOMThL HEOOXOIMMBIE BKOHOMMYECKHME M TEeXHHMYECKHE HCCIESHOBAHUS NS BBLIIONTHEHHA
byHKIMA YrpaBieHUs MO IOOLIPEHUIO0 KOHKYPEeHIHH ;

BBLIIIOJIHATD OPYTHe IIOpy4yaeMble eMy (bYHKIUH B COOTBETCTBHH C X4pPAKTEPOM 3TOTO
ToApa3neTeHUs .

F. OITUCAHHE IJIIOBBIX ITAPAJUIEJIBHBIX WIIH OOITOJIHUTEJILHBIX
3AKOHOJIATEJIbHBIX HOPM, BKIIIOYAS JOTOBOPHI U NOT'OBOPEHHOCTH C
APYTUMH CTPAHAMH, IIPEOYCMATPUBAIOINUE COTPYOHHUYECTBO HIIH
IPOUENYPBHI IJIA YPETI'YJIMPOBAHHS CIIOPOB B OBJIACTU OTPAHUYUTEJIIBHOH
JEJIOBOX NPAKTHUKU

Pewrenne 285 Komuccun Kapraxenckoro cornauenus, upuasroe B Jlume (Ilepy)
21 mapra 1991 ropma, YCTAaHABJIMBAeT IMPHUHIUIBI 10 NPEeAYIPeXKIEHHIO UIH YCTPaHEHUIO

HapyIlIeHUH B KOHKYPEHLWH, BbI3BIBAEMBIX IPAKTHUKOM, OTPAHHYMBAIOLIEH CBOOOIHYIO

KOHKYPEHIIMIO B paMKaX AHACKON rIpynmel, B KoTopyw Bxomst Komyméus, 3xksamop, Ilepy,
Benecysna u Bonusug.

B Jloroope o cBoGomHoit Toproeine [pynmel Tpex, B YaCTHOCTH B IIYHKTE a)
cTaThd 16-03, NpefycMaTpUBaeTCs CO3AaHME KOMUTETA MO KOHKYPEHIIMH, KOHKPETHbIe (YHKIIUH

KOTOPOTO BKJIOYAKT BOIPOCHI, KacalolUlMecs IOJHUTHKH B OOJACTH KOHKYPEHIUHM H TOPrOBIM B
paMKax 30HB! cBOOOAHOM ToproBmu. B cocras KomuTeTa BXONST IpeACTaBUTENIM BCeX TpeX CTpaH
(Benecyansr, Konymtuum u MeKcHKH) .

G. OIIHCAHME OCHOBHBIX PEINIEHUW, IPHHATHBIX AIMHHHUCTPATHBHBIMHU HIIH
CYINEGHBIMH OPTAHAMH, U KOHKPETHBIX PACCMATPUBABIIUXCS BOIIPOCOB

3akoH 155 1959 roma 3ajOoXHI oOlIMe PaMKH, TpebylolHe KOMIUIEKCHOrO pa3BHUTHS
KpUCNDPYOEHIIUHY M TOYHOI'O PETJIIaMEHTHPOBAHUS TIPAKTHKH, KOTOpass CYUTAETCI
aHTUKOHKYPEHTHON. B cuny HOBU3HBI 3ToM TeMbl B KoaymOuMM I[OKa He CyLIECTBYeT
COOTBCTCTBY}OIIIeﬁ HpaBOBOf{ IIPpAKTUKHN, KOTOpasA, KaK CJIeNyeT HaIOeATbhCA, IIOJYYHT Ppa3BUHTHE B
BymymeM .

H. KPATKAS BUBIIMOTPA®HUA HUCTOYHHMKOB 3AKOHOIATEIILCTBA U OCHOBHBIX
PEMIEHWH, A TAKXKE NOSCHAIOMHUX NOKYMEHTOB, OIIYBJIMKOBAHHBIX
ITPABUTEIIbCTBAMH, MM 3AKOHOIATEJIBHBIX AKTOB WJIM OTHOEJIBHBIX HX
YACTEHA

- Yka3 2153 1992 rojua;

- 3akoH 155 1959 roma;

- Yka3 1302 1964 rojga (perjiaMeHTHpPYOIUMH 3aKoH 155);

- HOBBIM PEXHM B OOJacTH ITOOUIPEHHS KOHKYPEHIIMM/TOproBas mnajata DBoroTsl, HIONb
1993 ropa.
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11. KOMMEHTAPUM TIPABUTEJILCTBA SAINOHUU K AHTUMOHOIIOJIBHOMY 3AKOHY

A. TlpuyuHbl IPHHATHS AaHTHMOHOIOJBHOTO 33KOHOIATEJBCTBA B SnoHun

Jlo BTOpPOI MMpPOBOIT BOWMHBI DKOHOMHYECKAs BJIACTh B SnoHuy ObLIa COCpPeNOTOYEHA B pPYyKax
FMTAHTCKMX [3afidany (o6beIMHEHHII, KOHTPONMPYEMBIX UIEHAMHM OJHON CeMbH) M 3aKOHHBIX
KapTeMbHBIX OPraHM3allMil M MCIO07b30BANach IJId YKPEIIEHMS KOHTPONA €O CTOPOHBI rocygapcrsa
332 SKOHOMHYUECKON HedTenbHoCcThio. COriacHo HEKOTOPBIM 3KCIepTaM, Takas IKOHOMMHECKasd
cHCTeMa IpensATCTBOBAJia 3JIOPOBOMY DAa3BHTHIO SKOHOMHKH H obuiecTsa B SmoOHWH .

Ioce BOMHBI C LIETBIO CO3NAHMA BKOHOMHYECKOM 6a3bl, HEOOXOMMMOH A CONEHCTBUS
DA3BMTHIO [eMOKDATHYECKOTro OOflIecTBa, Oblld NMPUHATA TOJUTHKA HEMOKpATH3ALHH
IPOMBIILUIEHHOTO CEKTOpa, BKIIOYABIIAsd KOHKDETHBIC MEpBI, HAlpaBICHHBIC, B YacTHOCTH, Ha
pacopMHpoBaHue pn3afdany, REKOHLEHTPALHIO SKOHOMMUECKON BIACTH M POCIYCK YaCTHBIX

KOHTPOJHDYIOIIMX OpPraHoOB. Bpra TIocTaBlIeHa 3ajada Co30aTh HHCTHUTYIMOHAIBHYIO CTPYKTYPY .,
O6BCH8‘{I/IB3}OIJ1Y}O YaCTHHIM KOMIIaHUSM paBHble BO3MOXHOCTH IJIA OCYILIECTBJIEHUS HOeATEJbHOCTH 41

y4acTHS B CBOGONHOM KOHKYPEHIMH. AHTHMOHOIIONBHBIA 3aKOH, IIPeNJIOKEHHBINT B KauecTBe
IOCTOSHHON Mepbl, HAIpPAaBJIeHHON Ha JEMOKDATU3ALMIO IPOMBILIIEHHOTO CEKTOpa B HHTepecax
[OJIePKAHUS CIPABENJIHBOA M CBOOONHON KOHKYPEHIHH MeXAYy 4aCTHBIMH KOMITaHMSAMH B
GynyLueil SHOHCKONW ODKOHOMHKe, ObUI IPUHAT B 1947 romy.

B. [eny 3aKOHOZATEILCTBA

AHTUMOHOTIONBHBIN 3aKOH HAaIpapieH Ha IIOOIIPEHHE CBOOOIHOW H CIIPaBeNJIHBOMN
KOHKYDEHLHMH, CTHMYJIMpPOBaHHME TBOPYECKOH HMHHUHATHBBI KOMIIaHMI, TMOOILpeHHe KOMMepPYeCKON
IeSTebHOCTH KOMIIAHWA, TMOBBILIEHHE YPOBHA 3aHATOCTH M DPealIbHBIX IOXONOB HaceJeHHS H TeM
CcaMBIM COJEHCTBHE IEMOKDAaTHMYECKOMY U 3A0POBOMY Da3sBUTHIO HAUMOHAILHOM BKOHOMHKH H

ofecrieueHHIO BbIron Juis notrpeburenedi. B 3aKoHe ONpefleNdlOTCA OCHOBHBIE HODMBI,
KACAIOMIMECS SKOHOMIYECKON JeATENBHOCTH, B LielAX MOIePXKAHHS 3KOHOMUYECKOTo MOpsiika B

CBOGONHOM B3KOHOMHUecKoM obmiectse (pasmen 1; B nanpHEAIIEM B CKOOKaX YKa3bplBaloTCd
HOMepa COOTBETCTBYIOLMX pa3felloB W/MIHM IOJpa3fielioB AHTHMOHOIIOJLHOTO 3aKOHa) .

B cBere BBIIEYKA3aHHBIX Lieleil AHTHMOHOIOJBHBIA 3aKOH 1)  3alpeliaeT HacTHbIC

MOHOIIOJIMM, HEOIpaBIaHHOe OrPAaHHYEHHWEe TOPrOBIM H HeqoGPOCOBECTHYIO TODPrOBYIO IIPaKTHKY;
2) He JOINyCKaeT 4Ype3MepHOH KOHIEHTpaluH SKOHOMHYECKOH BJacTH; M 3) OTMeHdeT

HECIIpaBedJIMBLIE OTpPAaHHUYCHHA HKOHOMHUYECKON MAeATEIBEHOCTH .

C. IIpakTuKa, sABIAIOLUIASACS 00BEKTOM KOHTpPOJISEL B COOTBETCTBHH C AHTHMOHOIIOAEHBIM _33aKOHOM

1. HeobocHOBaHHOE OrpaHvYeHUE TOPLOBIH

AHTHMOHOIIOJIBHBIM 3aKOH IIpelyCcMaTpuBaeT, YTO HH OJgHa H3 KOMIIaHHM He MOXeT
NPpHUMEHATH He0OOCHOBAaHHBIX orpaHquHnﬁ TOPTOBIIH .
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Tlon He0OOCHOBAaHHBIMH OTpaHUYEHUSAMH TOPrOBIM INOHMMAIOTCA KapTeJIH KOMITaHUH -

Kaprenu,

KakK IIpaBHUIIO, IIPEACTABIANT co00ll coTJIalleHUS MIJIM B3aMMHble JOTOBOPEHHOCTH C

LeJibIl0, B 4YAaCTHOCTH, YCTAHOBJICHHHA II€H M OTrpaHUYECHH:A obpeMa [IpoOM3BOACTBA H IIpOIaXK .

"HeoBoCHOBAHHOE OTpaHHYEHUE TOProBIM" MMEEeT MECTO B TOM cClydyac, €C.IH KOMIIaHHA

1)

6)

Ha OCHOBE HI0roBopa, COrJTall€eHNWA HIH TI00BIX JPYrHX COrinaCoBaHHBIX NeHCTBUI

COBMECTHO ¢ IPpYIMMH KOMMIAHMAMU OTPaHHYHUBACT HIIH OCYLUECTBJISIET 3KOHOMHYECKYIO
HEeATCIIBHOCTD

TaKHM 06pa30M, YTOOBI YCTAHOBUTDH, TIOANEpXKaTh HIIH IIOBBICHTH LEeHBI HIIH
OTPaHUYUTh IIPOU3BOACTBO, TEXHOIOTHIO, NpOAYKLIMIO, TPOM3BOACTBEHHBIE MOIIHOCTH
HJIW KpYI KJHMEHTOB WJIHM MOCTaBLIMKOB

TeM CaMbIM CVILECTBEHHO CcHEp>KHBasi KOHKYPEHIHIO

B KaKOM-JMOO KOHKPETHOM CeKTOpe TOPrOBIH

B yllep® OO6LIeCTBEHHBIM HHTEpECcaM .

TIoMHMO 3alpelleHHs KapTeledl Kak "HeOOOCHOBAHHBIX OrPaHWYEHHWH TOPTOBIH" B

AHTHUMOHOIIONLHOM 3aKOHe Cojep-KaTcd CIeUHANIbHBIE IT0JO0XKEHHIA, 3alpelurariue HeoHOCHOBaHHbBIE

OrpaHUYEHHUS TOPrOBIM CO CTOPOHBEI TOPTOBBIX accoldaluui U KapTeneﬁ MeKIY OTe4YeCTBCHHBIMH H

UHOCTPaHHBIMHM KOMIIAHMSAMH (MEXIYyHapOIHBIX KapTelew) .

2. MoHononusi U OJIHTOIOJUSA

Ecnu Hebosbmasg TpyIia KOMITaHUN KOHTPOJNIUPYET NPaKTHYECKH BECh DBIHOK, TO HA TaKOM

DHIHKE HEBO3MOXHA 3ddeKTUBHAsd KOHKypeHuus. IlosTomy B cBS3U C MONOOHBIMH MOHOIIOTHIMH

WM OJUTOIOJUSIMH AHTHMOHOIIONBHBIM 3aKOH:

1)

2)

3)

3ampelllaeT IPAaKTHKY, NENAloilyl0 HEBO3MOXHBEIM IKOHOMHYECKYIO HEATEJBHOCTE
IPYTHX KOMIIAHMH HIM O3HAYAIOLIYI0 OCYLIECTBIEHME KOHTPOIS 32 HX MNEATENHHOCTBIO
W TPHBOISINYI0 K CYLIECTBEHHOMY OrPaHMYEHHIO KOHKYPEHUMH (3ampelleHue YacTHBIX
MoHomoJumn) (pa3sgen 3) ;

He [OIyCKaeT BO3HUKHOBEHWS CHTYyallMH, KOLAa ONEpaluH II0 CIHAHHIO H
NIpHOOPETEHHIO MOTYT BbI3BaTh CYLUECCTBEHHOE OTPaHHWYEHHE KOHKYPCHUMH B
OIpelneieHHOM CeKTOpe TOProBIM (pasfelbl 15 H 16); wu

NpeflyCMaTPHBAET MeEPHI 110 BOCCTAHOBJIEHHIO KOHKYPEHUHMH B Clyvae CYymICCTBOBAHMA
HeXeJNaTeNbHOH CUTYyalldH Ha OIpeleNeHHBIX OJHIOIOJUCTHYECKHX PbIHKAX
(pa3men 8-4) .
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Kpome Toro, B 3axkoHe mpeiycMaTpuBaercs, 4To Komuccus IO CIIpaBeUIHBOH TOPTroOBJIE
MOKeT TpeGoBaTh MpPEACTABIEHHsS OTYeTAa C OODBACHEHWEM I[IPUYHH IIOBLILIEHMS LEH B Cay4ac
OJJHOBPEMEHHOIO IIOBLIIIEHHWS] LIGH Ha OINpelesIeHHbIX OJMTONONHUCTHYECKUX PBIHKAX
(pa3zmen 18-2) .

3. CnusgHus M _npuobpeTeHus

B riaBe IV AHTHMOHOIIOJBLHOIO 3aKOH& IIpeiycMaTpHBAIOTCH DAa3jIMYHble OrpPaHUYEHHs B
OTHOUIEHHM CIMAHMA M TpUOGpeTeHHit. B YacTHOCTH, 3aIpelaeTcss NpuoOpeTeHHe aKLHH
KOMIIAHMUSIMH MM OPYTMMH HOPHIMYECKMMH CyOBEKTaMH, CYLIECTBOBAHHE MEPEINIETCHHBIX

OIUPEKTOPaTOB B KOHKYPHUPYIOLUIHX KOMINAHHAX, CIMSIHME KOMIAHWH U le’[06p6TeHHe npe;mpnﬂ"rm’x,
€CIU Takue JEeHCTBUS INPUBOAAT K CYHIECTBEHHOMY OTPaHHYCHHIO KOHKYPECHUHH . KpOMC TOrO, €

LeNbK0 TIPeAyNpPEesKAeHH YPe3MEePHON KOHIEHTPAUMH DKOHOMUYECKOH BIACTH AHTHMOHOIIOJBHBIN
3aKOH 3anpeliaeT XOIAMHTOBble KOMIIAHMM ¥ OIPaHMYMBAET OOLIMH 0O6BEM AKUUIl, KOTOPBHIMH
MOTYT BNajeTh KpynHble HedbHHAHCOBbIE M (HHAHCOBbIE KOMIIAHMH .

Yro xacaeTcs 3alpelleHHs] XONIUHTOBBIX KOMIIAaHMH, TO B MHTEpECAX IOOLIPEHUS
epecTPOAKN INPEANPHATHA M Da3sBUTHA BEHUYYPHBIX KOMIIAHMA OyIyT NPOBOAMTHCA HEOOXOaHMBIe
0630pbl M OYOyT IPUHHMAThCA MepBl A OTMEHbl 3TOrO 3alpellieHus B paMKax, COBMECTHMBIX B
AHTHMOHOTIONIPHOM MNOJHTHKON. OrpaHMYeHHWe B OTHOUIEHMHM oObeMa aKUWH, KOTOPBIMH MOTYT
BIANETh KPYIHble HedMHAHCOBblE KOMIAHWHM, OyAeT aHalIM3MPOBAThCA € TOYKU 3PEHUS ero
HeO6XOIMMOCTH B paMKax TakuX 0630pOB.

B OTHOLICHHMH CIMSHHI M NPHOGpEeTEHMI NpENTpUSTHA [pPelycMaTpUBAaeTCs o00s3aTeNnbHas
npolenypa IpeNBaPHTENLHOTO yBefoMiIeHHs KOMHCCHMH MO CHpaBeJUIHBOM TOPTroBie, TOrAa Kak B
cllyyae BJIANeHMs aKUMSIMH M [epeIIeTeHHBIX NHPEKTOPAaTOB IIPelyCMOTpeHa MpoLeaypa
yBeIOMIEeHHS M HHGOPMUPOBAHUS NOCTHAKTYM.

CM. cleavioulde HOPMAaTHUBHEIE NOJIOXKCHUA, IIPDUHATBIC KomMuccuen 1o crnpaBeaauBOHA

TOPIOBJIE B OTHOULIECHWH CIUSIHUNA M _BJIaleHUsS aKUHSIMH :

1) TonkoBaHHE IPUMEHEHMS IIOJOKEeHHH pasfena 9 AHTUMOHOIOIBHOIO 34KOHA B

OTHOLUIEHHWM KOMIIaHMI BeH4ypHOro kKamurana (Kommuccusa mo ChpaBelUINBOH TOPTOBIE,
23 aBrycra 1994 ropa)

2) ANMUHHCTPATHBHO - IPOLIECCYabHbIe HOPMBI [JIS H3y4eHUs CIy4aeB NPHOOpeTeHHUS
akuuit komnaHusMu (Komuccus 10 cnpaBeddHBOM TOpromie, 11 CeHTAOpPS
1981 ropa)

3) AIIMMHHMCTDATHBHO - IPOLIECCYallbHble HOPMBI 17 pa3pellieHHs IPHOODETeHHS aKIHUH

¢unancoBbiMu KoMmaHusIMH (Komuccua 1o CrpaBeIUIMBOM TOprosjie, 20 HIOHSA
1994 rona)
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4) AIMUHHCTPDATHBHO - [IPOLIECCYyaNbHBIE HOPMBI IS HU3YYEHHS CIy4aeB CIMSHUS KOMIIaHHI
u t.n0. (KoMmuccHsa mo cnpaBeiIHBOH TOpProBie, 15 umonag 1980 roma, ¢
BHECEHHBIMM MNOIIPABKAMH )

5) [Togxon K HM3y4YEeHHIO CIIy4yaeB CIUAHHUA M T.I. B CEKTOPE PO3HUYHON TOPrOBIU
(KoMuccus 1o crpaBelIMBOM TOprosjae, 24 wHioas 1981 roga)

4. Heno6pocosecTHass TOPropas IPakKTHKA

st HOpMaNbHOTO (GYHKIHOHUPOBAHHS PBIHOYHOIO MeXaHH3Ma H IOBBILIEHHS 3ddheKTHBHOCTH
HAIIHOHATbHOH SKOHOMHKHU [ONKHA OCYUIECTBISITECS HOOPOCOBECTHAS KOHKYDEHILHUS IyTEM
NpeNIOoXKEHHS TOBAPOB M YCJIYr BBICOKOTO KauyeCTBa II0 pa3yMHbIM IleHaM. C yyeToM 3TOH

HEOOXOAUMOCTH AHTHMOHOIIONBHBIA 34KOH 3alpeniaeT "HeqoOPOCOBECTHYIO TOPrOBYIO IIPAKTHKY",
KOTOpasd MOKET IIpelsaTCTBOBAThL CIIPABEIJIMBON KOHKypeHumu. Cpenu "HeZOOGPOCOBECTHOM

TOPTOBOI MNPAaKTHKH" ollpejesseTcd 16 KaTeropuil rnosefeHus. KOMHMCCHS 1O CIpaBeIIHBON
TOPIoOBJI€ MOXKEeT OTHECTH K "HeZoO6pOCOBECTHON TOPrOBOM IpakKTHKE" OINpeNelleHHYI0 IeSTelBHOCTh
B paMKax YIOMSHYTBHIX K4TerOpUil, KOTOpas IIPEISITCTBYET CIPABENJIMBOH KOHKYPEHIIMHU

(pasmen 2 (9)).

HexoTopsle BUABI OEATENRHOCTH MOANANAIOT IOJ "3ampeleHue oOLLero xapakrepa",
PACIIPOCTPaHAIOLIEECS HA BCE OTPACciH, TOrHa Kak JOpPYrHe BHOBI - IION "3anpelleHUe KOHKPETHOTO

XapaxkTtepa'", IpHMEHsEeMOE€ K OIpelNelIeHHbIM OTpacilsgdM, TaKHM, KaK CEKTOp MOPCKHUX IIEPEBO3OK
H CCKTOp VHHBEPCAJIBHBIX MAI'a3MHOB.

"3amnpelnieHne OOIIEr0 XapakTepa" pacnpocTpaHsAeTcs Ha clelylluue 16 BUIOB

HenoGpOCOBECTHON Toprosoli mpakTuky ("Hemo6pocoBecTHass TOproBas IIpakTHKa',
yBegomienue N 15 KomuccHu 1o CrpaBelJIMBOH Toprosje, 18 WoHA 1982 roxa) .

1) Crosop 00 OTKa3ze BeCTH Jela

OcylllecTBIEeHHE KOMIIaHMEN ©Oe3 HalJjexKainero OO0OCHOBaHUS IEWCTBUH, YKa3aHHBIX B OJHOM
M3 HMXKECIeIYIOIUX IYHKTOB, IO COMNIACOBAHMIO C JAPYrofl KOMIIAaHWEN, HaxoNsIleHcs ¢ HEH B
KOHKYPEHTHBIX OTHOIUEHUSX (B JaNbHEHIIeM HMeHYyeMOH "KOHKYPEHTOM") :

i) OTKa3 BecTHM [efa C OIpefelleHHOH KOMIAHMEH WJIM OrpaHHYeHHe OoObeMa HIIH
Kpyra TOBAapOB MJIM YCJIYI B CHAEJIKE C OIpelelleHHOW KOMIIaHHEH; MIH

ii) NPUHYXIEHHE OPYroM KOMIAHUM K OCYILECTBIEHHIO NEHCTBHM, YKAa3aHHBIX B
NpeaplIyleM IIVHKTE .

2) Ipyrue ¢opMbl OTKa3za BecTH jHena

Heob6ocHOBaHHBIA OTKa3 BEeCTH Jejid WIH OrpaHMdyeHHe oObeMa HIJIM Kpyra TOBapOB MIH YCIyT
B CHENIKe C ONpelelleHHONW KOMIIaHHEW WM TPHHYKIeHHe APYrol KOMIIaHHHM K OCYIIECTBJIEHHIO
IEUCTBUAN, OTHOCHILMXCA K ONHOM M3 STHX KAaTETOPHIi.
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3) YcraHoBnenue JAHCKPHMHHAIIHOHHBIX LIEH

HecnpaBemnuBasi IMOCTaBKA HJIH IIPHHATHE TOBAPOB MM YCIyT II0 LEHAM,
IuddbepeHUMPOBAKHBIM MEXKIY PEerHOHaMM HJIM MEXKIY IPYTHMH CTOPOHAMH .

4) JUCKPUMUHALIMOHHBIA PEXHM C TOYKHM 3pEeHUS YCIOBUH CHEJIKH M T.X.

Hecnpasenmlﬂoe IIpeaoCTaBJIICHHE 6HaPOHpHHTHOTO Hin HEﬁJ’IaI'Ol'IpHS{THOFO peXHMa
OMpeHeIeHHOU KOMIIAHUH C TOYKHM 3peHHsS YCIOBUHM HJIM I[Ipollecca MCIIOJHEHHUS CHEJIKH .

5) JIUCKPUMHUHAITMOHHLIN PEXHM B paMKaX TOPrOBOH acCOUMAlUMM H T.[ .

HecnpaBemmBoe HCKIIIOYEHHE OIpeleIeHHON KOMIIAaHMHM M3 TOPrOBOH acCOIMALIMH HIIN
COIVIaCOBaHHOM MOESTEJIBHOCTH WMJIM HecIpaBemiuBas JUCKPHUMHUHAIOKWA II0 OTHOIUCHHIO K

OIlpeleleHHONM KOMIIaHWU B paMKax TOpI‘OBOﬁ acCcoIManuy MM COTJIACOBAHHOH HesTENLHOCTH,
[IPUBOJSIIIME TE€M CaMbIM K BO3HHKHOBEHHIO TPYAHOCTEH IS DKOHOMHYECKOM NeSITEeJIbHOCTH

I2HHOU KOMIIaHHH .

6) IMpoxaxa 1o HEODOCHOBAHHO HHU3KHM ILleHAM

OcyiecTBiedne 6e3 HamiIexallero OB0CHOBAHMA IIOCTABOK TOBAPOB MIH YCIYr HEHW3MEHHO IO
LleHaM, Ype3MEPHO HUXKE H3NEePXKEK, CBA3aHHBIX ¢ MX IIOCTABKOH, HJIM HeClpaBeliuBasg B IPYTHX
OTHOINEHHUSAX IIOCTaBKa TOBAPOB MM YCIYr 10 HH3KUM I[EHaM, IIPUBONAINAS K BO3HHKHOBEHHIO
TPYJIHOCTEH IS SKOHOMHYECKOH MeATENbHOCTH IPYrHX KOMIIAHHH .

7) HOKYHKH Mo HeoOGOCHOBAHHO BBLICOKUM HOEeHaM

Hecmpapenmusasd IOKYIIKa TOBApOB HIM YCIYr II0O BBICOKOM lieHe, MNPHUBOISIASA K
BO3HUKHOBEHHIO TDPYIHOCTEN I SKOHOMHYECKOW JeITeJBHOCTH IPYTHX KOMIIaHHI .

8) BBonsmiue B 3abnyKHeHHE CTHUMYJIIBI

HBCHpaBC,IIJIHBOC NnpenjiokKeHHue KIMEeHTaM KOHKYPEHTa CTHMYJIOB C LCJbIO BCOCHHA C HHUMH
nea MnyTeM CO3JaHHusg Yy HHUX JIOXKHOIO NpeicTaBJI€HHsT O TOM, 4YTO NpeajlaracMui€ TOBapbl HIIH
YCIyrH HJIH YCIOBHA HIH IOPYyrve acHeKThl COEJIKH, Tropasno Jy4dylue HIH 6HaFOHp}{HTHCC, YeM Ha
CaMOM IeJie HMJIH YeM YCIOBHA, IpeajiaraeMbl€ KOHKYPCHTOM.

9) CTUMYIHMPOBaHHE IMYTEM IMPEIJIOXKEHHS HECIPaBeIIMBBIX BBITOJ,

CosnaHne CTHMYJIOB IJIS KJIHEHTOB KOHKYpEHTa ¢ IEeJIbIO BEIEHHS C HUMH JEJ IIYTEM
NIpeNNIOXKEHNA HECIPABCIUVIMBBIX C TOYKH 3pCHUSA OOBIMHOM b (S (0):10)7 NpPaKTHKHU BBITOJX .
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10) OoycrmoBneHHas Ipojaxka M T.I.

HecnipaBennyBoe HaBs3bIBAHHE [PYroi CTOPOHE CBOHMX TOBapOB HIH YCIyr HIH TOBapoOB HIH
YCAYT ONpeneseHHON KOMITAHHH NyTeM YBSA3KH UX IIPHOOpETeHHMS C IIOCTABKOM IPYTHX TOBapoB
MM yCAyTD IIM HHBIM 06pa3oM MpUHYXKIeHHe ITAaHHOH CTOPOHBI BECTH Jena ¢ CoDOM HIH C
YKa3aHHOM KOMIIaHUEH .

11) Begense nen Ha 3anpeTHUTENbHBIX YCIOBUSX

HecnpaBennansoe BejeHHe Iell ¢ IPYrofl CTOPOHOH Ha YCJIOBMSX, 3alpelarolliuX ITaHHOH
CTOPOHE BeCTH HeNla ¢ KOHKYPEHTOM M TeM CaMbIM O3HA4yalolMX COKpallieHHe JeTOBBIX
BO3MOIKHOCTEIl IJs TaKOTO KOHKYDEHTA .

12) IlopnepxaHue (orpaHuveHHe) LEHbI TOBApa IIpM Iepenpopaxe

IToctaBKa TOBapa IpPYTOH CTOPOHE, COMPOBOXKHAIOLIASACS YCTaHOBJIEHHEM 6e3 HaleXallero
000CHOBAaHUS ONHOTO M3 CJIEAYIOIIMX OrPAHHYMTEJBHBIX YCIOBHUH :

i) HaBS3bIBAHME INAHHON CTOPOHE OOS3aTeNbCcTBAa INOANEPIKHMBATH YCTAHOBJIEHHYIO
[POJAXKHYIO LIEHY TOBapa WJIM WHBIM 00pa3oM OrpaHMYeHHME CBOGOABI NAaHHOH
CTOPOHBI B IPUHSTUH pEIEHHS OTHOCUTENIBHO INPOJAXXHOW UEHBI TOBapa; MM

ii) NPUHYXKJCHUE NAHHOM CTOPOHBI K HABS3bIBAHMIO KOMITAHMM, NpuoGpeTarolien y
Hee TOBap, 0043aTeNbCTBA IMONIEPXKUBATL YCTAHOBIECHHYIO IPONAXHYIO LICHY
TOBapa MIH HMHBIM 00pa3oM MpUHYXKIeHHE ITAaHHOH CTOPOHBI K OFPaHHYCHHIO
CBOGOOBI TAKON KOMIIAHMM B IPUHSATHUH DeIlUeHHsS OTHOCHTENBHO [IPONAXHOM
LIeHbl TOBApa.

13) Begmenue pen Ha OrpaHMYMTENBLHBIX YCJIOBHUAX

TloMumMo TIOOBIX HEHCTBUII, YKAa3aHHBIX B IMpeNbIOYILIMX IBYX IYHKTAaX, BelleHHe Jen ¢
APYroil CTOPOHOM HAa YCIOBHSIX, HECIIPABEIJIMBO OTPAHHYMBAIOILIMX JIOGYIO CHENKY MeXAy NaHHOH
CTOPOHONl W ee NAapTHEPOM II0 CIENKE HJIM HMHYK SKOHOMHYECKYIO IEATENbHOCTh JAHHOH CTOPOHBI.

14) 3soynoTpebieHde TOCIOACTBYIOILIMM IIOJNIOXKEHHEM HA TeperoBopax

OcyuiecTBIEHME JNIOOBIX YKAa3aHHBIX B HHXKECHENYIOIINX IYHKTaX HNEHCTBUH, HecnpaBelTMBBIX
C TOYKH 3pEHHA OOLIYHOW MENOBONM TIPAKTMKH, B pe3yiabTare HCIOJIB30BAaHHSA CBOErO
TOCTIONCTBYIOLIETO TMOJOXEHHS Ha IIEPEroBopax II0 OTHOILIEHWIO K JPYrOd CTOPOHE :

i) NPUHYXJEHHE [aHHOH CTOPOHBI K NPHOOPETEHHIO TOBAapOB HIH YCIyr, IIOMHMO
TOBAapOB WJIM YCIYTr, SABJSIOLUIMXCA MpPeIMETOM OCYIIECTBISIEMON CHE]KH ;

ii) MpUHYXKIEHHE IAHHOM CTOPOHBI B OCYIIECTBISAEMOHM CHENKEe K IPENOCTABICHUIO
(PUHAHCOBBIX DECYPCOB, YCIYT WM JPYrMX SKOHOMHYECKHX BBITOX;
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iii) YCTAHOBJICHUE HJIM H3MEHEHHe VCJIOBUH CHEJIKHM HeOMarompusTHBIM IS TAaHHOM
CTOPOHBI 00pa3oM;

iv) TIOMHUMO JTIOOBIX NEWCTBHI, YKA3aHHBIX B MPENBIAYIIMX TpeX IYHKTax,
HaBs3bIBAHUE HEONaroNpHUATHBIX IJIs JAHHOM CTOPOHBI YCJIOBHI C TOYKM 3peHHs

YCJIOBHH MJIH TIpouUecca HCIOJHEHUA CHCIKH ; HIIN

v) MPUHYKICHHE KOMIIAHMM, KOTOpas SBISeTCS IPYIOH CTOPOHOH CHENKH,
CJIeIOBATh 3apaHee NAHHBIM el YCTAaHOBKAM WJIM 3alpalluBaTh COTJIACHE B

OTHOLIIEHWN Ha3HA4YeHMUS IOJKHOCTHBIX JHIl BTOH KOMIIAHHM (KaK B3TO
ompeleNeHO B Iogpa3pdesie 3 paszeiia 2 3akOHa O 3alpelIeHHH YaCTHOHN
MOHOTIONMH M MNOIAEepKaHWM CIIPAaBeIJIMBOH TOProBIH [AHTHUMOHOIIOJBLHOIO
3aKoHal ) .

15) BMemaTenasCTBO B CHENKY KOHKYDEHTa

HecnpaBeniusoe BMelIaTeNIbCTBO B CHENKY MEXIY JApyrol ¢uUpMoOM, KoTopas HaXOOHUTCS B
KOHKYPEHTHBIX OTHOIIEHMAX B SIMOHMM ¢ HAHHOM KOMIIAHHMEHN MJIM C KOMIIaHHEH, B KOTOPOH
NaHHasd KOMIIaHUS SBIseTCcd 4AKUMOHEPOM MJIM JOJIKHOCTHBIM JIHLIOM M BTOPOM CTOPOHOHM CIENIKH
IIyTeM CO3JNaHUS TPENSTCTBUH IJIs 3aKJIIOYeHHS KOHTPaKTa UM MNOATAJIKMBAHHA K €ro HapyIIeHHIO
HIIM JTHOOLIMH OPYTHMH CIIOCO0aMH .

16) BMemaTeabcTBO BO BHYTPEHHHME Jiella KOHKYPHDYIOILIEM KOMIIaHHH

HECHpaBeILHHBOC IooHipeHHe, IIOACTPEKATENIbCTBO MM INPUHYXKIEHHE aKIMOHEpa HIIU
IOOJI2KHOCTHOI'O JIHIla KOMIIaHHM, KOTOpasd HAXOIUTCSAd B KOHKYPCHTHBIX OTHOIUEHUAX B SAnonnu ¢
IAaHHOM KOMIIaHWeH HWJIHM ¢ KOMIIaHHeH, B KOTOpOiI OaHHAaA KOMIIaHHUSA SBIAETCA AKIHOHECPOM HIIH
OOJI2KHOCTHBIM JIMIIOM, K OCYIIECTBICHHIO OENCTBHH, HE BBIFOAHBIX IJII 9TOH KOMIIAHHHM, IIYTEM
HCIIONB30BAaHHUA IIpaBa TroJioca, Iepeaayvyu axKIui, pasrialieHUA CEKPETOB HIIM HHBIM o6pa30M.

DTH BHOBI MOBEIECHUS MOXHO OOLEIMHHUTE B CIEOYIOI[HEe TPU OOLIMe TpyInbl:

1) TloBeneHNEe, KOTOPOE MOXKET OTPAHHYMBATHL CBOBOMHYIO KOHKYDEHIMIO: OTK4a3 BECTH
Iena, YCTaHOBJEeHHE IUCKPUMHHAIMOHHLIX IIeH, NHCKPUMMHALHOHHBIN PEXHM B
OTHOLIEHMM YCIOBMIl CHeIKH, IOAJEPXKAHHe IleHbl TOBapa IIPM Iepenpojaxe U T.I.

2) KoukypeHIIMs, KoTopad caMma o cebe He MOXKET CUYMTAThCs CIIPaBElJIMBOM :
OKa3aHHe NaBJIeHHs Ha KJIMEHTOB C IIOMOILBIO BBOOAIIMX B 3a0iIyKIeHHMEe METONOB HJIH

NpEeMJIOKEHUA YPE3MEPHBIX Ha}.16aBOK, 06YC.HOBJ'ICHHI>IE CorjlTallIEHHsr U T.[I.

3) TeficTBUS KpPYMHBIX KOMIMAHMII, HaBA3BIBAIOIMX HEOGOCHOBaHHBIE TpeGOBaHUA

KJIHEHTaAM 6naronapx TOCIIOACTBYIOIIEMY IIOJIOXKEHHIO HA IIEperoBopax:
3J'IOYHOTP€6.TI€HI/IC rOCHOACTBYIOIIUM IIOJIOKEHHEM Ha IIEperoBopax U T.Q.
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HEKOTODLIC H3 5TUX BHIOB IIPAKTHKH ABIAKTCA HE3aKOHHBIMHW B IIPHHIOUIIE, TaKHe, Kak
nopuepzKaHue UeH IpH Iepenpojaxe, TOorga KakK B OTHOIUICHHUM JPYrUX BHIOOB IPAKTHKH B
KaxXKJIOM KOHKPETHOM Ccliyyae OIIpeaenadeTrcd, HMEET JIH MECTO OTPaHUYEHHE CHpaBelIIIX/IBOfI
KOHKYPEHIHH .

"3anpellicHHE KOHKPETHOrO XapakTepa" OrPaHUYMBAETCS OIPEHEeNCHHBIMH OTPACIAMH H
ucrnonp3yercs KoMuccHEN [0 CrIpaBelIHBOH TOPrOBle B TeX Cly4yasX, KOTJa OIIPaBIaHO
[pHMeHeHHe JOBOJBHO CHeUUdHYECKHX HOPM B CHJIY 0CODOr0 MOJOXKEHHS MIH IPYIHX OCOOBIX
(hakTOpOB B COOTBETCTBYIOILLIEH OTpPaciH.

5. EBHTGJILHOCTB TOPTOBLIX accoguagmﬁ

3anpenaercsi "CYIIECTBEHHOE OTpPaHHYEHHE KOHKYPEHUMH B OIpeNesieHHOM CeKTope
TOPrOBIU" N10607 TOPrOBOWM AaccOLMAlMed, MpPelcTaBIsIONIeR co0of oObenMHEHHe WIH deepanmo
oO0BbeJHHEHHUH [BYX MJIHM HECKOJBKHX KOMIIAHUH (pa3nen 8) .

KpOMe TOr0, TOPrOBBIM accouyuauusIM 3anpeulaeTcad OrpaHHYWBaTh YHCIIO KOMIIAaHHH B
OIIPpEOCIICHHOM CEKTOpE 3KOHOMHYECKON HesSITeJIbHOCTH, HEeCIpaBelUIMBO OrPaHUYHBATH (bYHKH,I/IPI

WM JeSTeNbHOCTh KOMIIAHWI-YIEHOB MM IPHHYKIAThL KOMIAHHM K OCYIIECTBICHMIO IEHCTBHH,
NIPENCTABISIONINX CODON HEeCIpABENIMBYIO TOProBYK IIPAaKTHKY (pasgen 8) .

CMm. Pyxosonsuive TNpHHUWUIBL 110 NPUMEHEHHIO AHTHUMOHOIIOJILHOIQ _3aKOHa B OTHOIUCHWUH

HesTeIBHOCTH TOProBBIX accoumanuii (KOMHCCHS IO CIpaBeqJIMBON TOProBie, 30 OKTAGDA
1995 roja)

6. HocsuiMe orpaHuyuUTe]IbHBIM XapakTep MeXXNYVHAapOIHble KOHTPAKTHI YU T.X.

ITonoXeHUuss aHTUMOHOIIOJNBLHOIO 3aKOHA pPacClpOCTPAHAIOTCA TaKXe Ha aHTMKOHKYDEHTHYIO
IIPAKTHKY, BBITEKAIOIIYIO W3 COTJALLIEHWH WM KOHTPAKTOB MEXIY SIOHCKUMH W WHOCTPaHHBIMH
KoMmHIaHusAMH (pa3fgen 6) . Bo-TepBbIX, OH 3alpellaeT MeXIYHapOAHbIe COTJAIUEHUs HIIH
KOHTPAaKThl, CBS3aHHbIE C HEOOGOCHOBAHHBIM OTpPaHMYEHHEM TOPIOBIM (HATIPUMeEp, Y4YacTue B
A00BIX MEXIYHAapOAHBIX KapTeasx). Kpome Toro, OH 3anpelaeT KOMIIAHHSAM I[PHUCOEHHHATBCA K

N00bIM MeXXIYHAPONHBIM COLJIAIIEHWSM UM KOHTPAKTaM, CONEpPXKAIIUM 3JIEMEHTBI,
[pejcTasigomue co6oi Hego6pOCOBECTHYIO TOPrOBYIO ITPAKTHKY .

D. Cdepa npuMeHeHHS 3aKOHONIATENHCTBA

1. HckinwouyeHHus

AHTHMOHOIIOJIBHBIA 3aKOH IIPUMEHSAETCA KO BCEM OTPacCIiIM. Bmecre ¢ TeM u3 cdnepm €ro
NPUMEHEHHSA HCKIIOYAKTCA CICHAYIOIIHE CEKTOPBI H IeHCTBUSA

1) EcrecTBenHass MoHomoJMs (pasfgen 21; JHOeWCTBUS IO IHPOU3BOACTBY, I[Ipojaxe HIH
TIOCTaBKe, OCYLUECTBISeMble B paMKaxX HajJlekalleill SKOHOMHYECKOH IesSTeJIBHOCTH B
cdepe XKele3HONOPOXKHBIX IIE€PEBO30K, CHabGXeHUs BDIEKTPOIHEprued M rasoM MIH
mo6oit Apyro OeATeNbHOCTH, IIPEeACTAaBISIONIEH B CHJIY CBOEro XapakTepa
MOHOMONIHIO ")
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2) JencTBuA, CBsA3aHHBIE C OCYLIECTBIIEHMEM TIpaB Ha HeMaTepUaJbHble AKTHRBBI
(pasmen 23; "HeHCTBHA, IIpU3HaBaeMble B KayecTBe OCYILECTBIEHHS IIpaB B
COOTBETCTBHM ¢ 3aKOHOM 00 aBTOPDCKOM IIpaBe, 3aKOHOM O I[aTeHTaX, 3aKoHOM 06
OOIIETIONE3HBIX MOJENsX, 3aKOHOM 06 ofpa3max HiId 3aKOHOM O TODPrOBOIl MapKe')

3) HexoTtopble IeHCTBHS KOONEpaTHMBOB (BKIIOYas denepalMio KOOIEPATHBOB) , TaKHX,
KaK CeJIbCKOXO3SHCTBEHHbIE U MNOTpeCUTENhCKHE KOOIEpaTHBLI (pasgen 24 )

4) HUcknroyeHne B OTHOIIEHUH Kaprelen

B NpHHIIHIIC AHTHUMOHOTIIOILHBIH 3aKOH 3alpellaeT KapTeJu KOMIIAHUH H TOPTOBBIX
accouuaIum ; BMECTE € TE€M B OTHOIUEHHM OTHOENBHBLIX KapTeJeH HnellaeTcsd HCKIIOYEHHE, eCiIu

OHM OTBEYAIOT YCIOBUSM, IIPEAYCMOTPEHHBIM B 3aKOHOHATENbCTBe. KOHKpeTHbIE IOJOXKEHNA,
JOINyCKalOWHe ITONOOHBIE U3BATHUS, COIEPKATCA HE TOJBKO B CaMOM AHTHMOHOIIOJBHOM 34KOHE,
HO M B JpYrMX 3aKOHAaX, TakKUX, Kak 3aKOH 00 OpraHH3alMH MalblX M CPeAHMX IpeNlIpHATHI .
Kak mnpaswio, s co3maHus IOMyCKaeMbIX Kapreled Tpebyerca ysemomieHne Komuccuu 1o

CIIpPaBeIJIMBOH TOProBJ€ HJIM COOTBETCTBYIOIIHUX OPraHOB HIIH IIOJIYYEHHE OT HHX pa3pelleHUud .

Haxke B Tex cdepax, THe INONYCKAETCS CO3NAHME KapTesiel, IOJIOXKEHUS AHTUMOHOIOJIBHOLO
3aKOHa IMPUMEHSIOTCS B TOM Cjy4ae, KOILIa HCIIONL3YeTCS HemoOpOCOBECTHas TOprosas IIpakTHKA
HIH CYIIECTBEHHO OrPaHMYMBAETCS KOHKYPEHUHS B ONpPENEJIEHHOM CEKTOpE TOPrOBIM, YTO
NPHUBOOUT K HeOOOCHOBAHHOMY IIOBBIIUEHHIO LEH.

B Hacrosiiee BpeMs COOTBETCTBYIOIUHE MHHHCTEPCTBA M YYPEXIEHHUS IPOBOLAT 00630p
CYLUECTRBYIOILIUX KapTejed, B OTHOLIEHHMHM KOTODBIX MOelaeTcAd MCKIIOYeHHEe U3 AHTUMOHOIICJILHOTO
3aKOHa, C TOYKH 3PEHHS BO3MOKHOCTH WX 3alpellleHHs B IPUHIIMIIE .

5) CKJIFOUEHHSA H3 3aIpelleHHA MNPAKTHKH IIOAOCpIKaHHA UEH NPH IIEpEnpomazke

Komuccuss mo crpaBelIMBON TOPTOBIIE MOXKET B COOTBETCTBYIOIEM YBEIOMIEHHM OIIPENelsaTh
TOBapbl, B OTHOUIEHHH KOTODBIX MOXKET IOIYCKAThCI I[IPAKTHKA ITONNEPKAHUSA IeH IpH
nepenponaxe (pasgen 24-2(1)). B AHTHMOHONONLHOM 3aKOHE TaKxKe [OIyCKaeTcsd Takas
NpakKTUKa B OTHOIUEHUM paboT, OXpaHSEeMhIX ABTOPCKHMM IIpaBoM (pasmell 24-2(4)) .

Komucens mo crnpaBeIIMBOW TOPIOBJIE MOXKET MpeNycMaTpUBaTh TaKOTO poOJa HM3BATHE B
OTHOLUEHUM TOBapOB IIOBCENHEBHOTO CIIPOCAa M OJHOPONHOIO KAayecTBa, KOTOpOe MOXKeT ObITh 6e3
TPyJa YCTAaHOBIEHO. B ceKTOpe COOTBETCTBYIOLIMX TOBApOB NOJIXKHA CYLIECTBOBATh CBOGOAHAA
KOHKypeHuMs (pasgen 24-2(1)). B Hacrosuiee Bpems Komuccug IO CIpaBeJIMBOH TOPIoBIIE
NpenycMoTpesla NomoOHOe HM3BATHE B OTHOIUEHHH HEKOTOPBIX BHIOB KOCMETHMUYECKMX IIpelapaToB H
JIEKapCTBEHHBIX CPEACTB, NpoaaBaeMbIX Oe3 penenta. OpnHako Komuccus 1o cnpaBemiMBOH
TOPTOBJI€ MNpeAIpPHMET HEOOXOAMMBblE INArW OIS OTMEHBI BCEX H3BATHH, IpPeJOCTaBIEHHBIX B
OTHOLUIEHUM B3TUX TOBApPOB, IO KOHUA 1997 GHHAHCOBOTO roua.
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2. [eorpacdbuyecKui oxBaT

[ToroxeHusT aHTMMOHOIIONBHOTO 3aKOHa INPUMEHAKTCSI K COOTBETCTBYIOLLEH MpaKTHKE Ha

TEPPUTOPHH SAnouuu . Ero monoxenus NPUMEHAIOTCA TaKXeE K IIPAaKTHKE KOMIIAHHH,
HaxXoOAUIMXCsA 3a IipelesiaMu HHOHHH, €CJIM TaKas IIpakTHKa HMeeT MecTo B AmoHuu.

E. OnucaHye MexaHM3Ma [0 NMPHMEHEHHUIO 3aKOHONATEJILCTBA

1. Opranusanus

KoMuccus mo CIIpaBeIJIMBOH TOPTOBJIIE 06nanae1‘ HCIIOJIHUTEJIBHBIMH IIOJTHOMOUHSAMH I10
obecrneve IO IIPUMEHEHUS AHTUMOHOIIOILHOIO 34KOHA .

Komuccus no CIIpaBeJINBOM TOPTroBJi¢ H30E co3JaHa B KayeCTBE TIOCYIapCTBEHHOI'O OpraHa

Ul OCYLUECTBJIEHUS AHTHMOHOIIONBHOTO 3aKOHA M TIONUTHKH B 00J14CTH KOHKYPEHIIHH .
Komuccus mno CIIpaBeIJIMBOH TOProBlI€ aJIMUHMCTPATHUBHO HAXOAUTCS B BENECHUH IIPEMBED -MHUHUCTpA

U B paMKax aIMHUHUCTPATUBHOH OpPTraHM3allMd TOCYJapCTBa HMeeT CTAaTyC BHEMMHHCTEPCKOTO OpraHa
IPH KaHUEJISIPHH INpeEMbep-MHHUCTPAa. BMecTe ¢ TeM OHa OCYILUECTBISET CBOM [IOJHOMOYMS Ha
He3aBHCHMON OCHOBe 6e3 Kakoro-jm6o pyKOBOICTBA MM Hal30pa cO CTOPOHBI. Komwuccus mo
CIPABEI/INBOM TOPIOBIE €XXETONHO HHGOPMHPYET NAapiaMeHT O CBOEH IeSTENLHOCTH B
COOTBETCTBYIOLIIEM €XKETONHOM MHOKIAfE .

B cocras Komuceuu mno CIIpaBeIJIUBOM TOPIroBJIC BXOJHT HpencenaTenb W YEThIpEC 4YJICHA.
HpencenaTenb H unensl KoMuccuM Ha3HayaloTCsd HAa NATHIETHUH CPOK IIPEMBEP-MHUHHCTPOM C

cornacus obeux nanar napnaMenra. Craryc IlpenmcemaTens u uneHoB KoMuccuu TBepno
rapaHtupyercs. OOLMA ceKpeTapuaT (LITaTHOE 6IOPO) 3aHMMaeTcsd ITOBCEMECTHON IeSTENBHOCTHIO

Komucceun .
2. TomnomMouus

Kak anMuHHCTpaTHBHOe yupexneune KoMHccMA IO CIIpaBeNIMBOM TOPILOBTe HajelleHA
IIOJIJHOMOYUSAMU TIPOBOIMTE DAcCCIENOBaHUsI II0 IOJNO3PEHUIO B HApYIIeHHMH AHTHUMOHOIIOJLHOIO
3aKOH4, H3IaBaTh NPUKa3 O 3alpellleHHHM MNPONONXKEHHsS IIPOTHBOIIPABHOILO MENCTBUS WIM [10JaBaTh
Kanofy ¢ LeJBIO Havana IpOIEeRyphl pa3bUpaTeNsCTBA M HANPABNATH YrOJNOBHOE OOGBUHEHHE B
npoxkyparypy. OHa o6s3aHa TOJy4aTh pasIMyHBE COODOLUEHWS, HAaIpaBiIsieMble JIIOGHIMH
cropoHamu. IJo XxopaTaficTBY COOTBETCTBYIOLIMX KOMIIAHMH OHA MOKET pa3pellaTh H3BSTHSI H3
IIPUMEHEHNs] AHTHMOHOIIONBHOTO 3aKOHA, TAaKME, K4aK CO3JaHMEe KapTejeil B IEPHOL
DKOHOMHYECKOH JENpPecCHH HIM IUIS OCYIIECTBICHMS DALMOHAIM3ALMH HIM HCKIIOUUTENbHOe
BIIQJIEeHNE AaKIMSIMH .

KoMmuccus mno CIIpaBe IJIMBOH TOPrOBJIE HMECT TaKXKE XapaKTep KBA3M3aKOHOJATEJIBLHOI'C H
KBa3HCy,IIe6HOI‘O OpraHa.
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B xayecTBe KBa3U3aKOHONATENBHOLO opraHa Komuccus 10 CIpaBelHBOR TOPrOBIE MOIKET
YCTAHABAMBATEL IIPOLIEAYPhl IJIS PAaccMOTPEHUS Jel U NpoBeleHHs pasbuparenscrBa. OHA MOXKeT
OTpeNeiATh GOpMy COOOLIEHHIT, HaNpapiIsieMbIX €f, M JIOObIX HEOOXONMMBIX IPHIOXKEHHI K

TakuM cooduieHHAM. OHa obnagaer Takxke HOPMOTBOPYECKMMH (GYHKIUAMH 10 OTHOUIEHHIO
Olpefle/IEHHBIX HEHCTBHH K HEIOOpPOCOBECTHON TOPrOBOM MPAKTHMKE H OMNpENENeHHIO TOBApORB, B

OTHOIICHHHN KOTOPBIX HOIYCKAeTCsA MNpaKTHKaA IOJIEPKaHHs UEH TIPH I[epelpojaxe .

B xavectBe kBasucynebHoro oprana Komuccus IO CIPAaBENJIMBOH TOPrOBle BBIHOCHT pelleHHe
1oCne MpoBeleHHMs pa3dupaTensctBa. B ciaydae 06pa3oBaHHs HE3aKOHHOTO IEHOBOTO KapTejs
KoMuccuss mo crnpaBefJMBOM TOProBie HAKJajbIBaeT INTPachbl C ULENbIO M3BIATHS HE3aKOHHO
NOJIYYEHHBIX HOXOIOB C COOTBETCTBYIOLUMX KOMIAHHA M H3[4eT INpPHKa3 O 3alpelleHUH
TIPONOJIKEHH IPOTHBONPABHOIO IEeWCTBUS. ANeansuus Ha pemieHne KoMuccuu 10 cripaBelIHBOM
TOPrOBJI€ HAIPABISAETCS HEMNOCPENCTBEHHO M MCKIIIOYMTEIBLHO B Beicokuit cynm Tokuo.

Komuccnss mo crpaBelXiuBOW TOprosie o6GlagdeT TaKKe IIOJHOMOYHSMM BBLIIBHIAThL OOBHHEHHS
IPOTHB (U3HYECKUX JIML M KOPIOpPAUMH, 3aMeIlaHHLIX B CEPhE3HbIX HAPYLUEHHIX
AHTHMOHOIIONBHOIO 3aKOH4, W IepelaBaTh Mella B IIPOKYpPaTypy JIJs NpeabABICHHUS
OOBUHHUTENILHOTO 3aKJIIOUEHUsi. YTOJIOBHOE CYHOIPOM3BOACTBO B CBA3H C CEPbE3HBIMHU

HapylIeHUIMH AHTUMOHOIIOJBLHOIO 3aKOHa (IIpaBOHAPYLIEHWs, IOIIANAaloUIMe 10N IIOJOXKEHUS
pasnenoB 89-91) MOXKeT OBITH HA4yaTO TOJBKO IIOCHE HampapieHus Komuccuen 110 CIipaBeIHBOM

TOproeie odbHUUHAIBHOIO 00BUHeHMs I'eHepansHOMY INpPOKypopy (pasmen 96) .

F. Omucanue IOMONHUTEIBHEBIX 3aKOHOOATEeJILHBIX HOPM
1. 3axkoH 10 TIPERYIIPEXKAEHUIO 3aJepiKeK B BRIMIATe CYONOOPAIYMKAM TIPUYHTAIOIIUXCT CYMM
HT.QJO.

OTOT 3aKOH, KpPaTKO HMEHYeMbII 3aKOHOM O Ccybmoapspmax, ObLT IPUHAT B 1956 romy B
KauyecTBe CIENHANTLHOTO, IOMNOJHSIONIEro AHTHMOHONONBHBIA 3aKoH. OH HampaBieH Ha
obecrieyeHne CIpaBeIUIMBLIX CHENOK MeXIY MATEePMHCKHMH KOMIIAHHAMM M CyBNOIpSIYMKAaMH U

3aIIUTY MHTEpPEecOB CYOMOIDPANYHKOB, HAXOAAIIMXCA B SKOHOMMYECKH cIabOM IIOJIOKEHUH,
onarogaps IPHHSATHIO ONEPATHBHBIX M 9¢bdEKTHBHBIX MEpP B OTHOUIEHMM MOBEJEHHUS MATEPHHCKHX

KOMIIaHHH, 3JN0yNnoTpebIsIOMX CBOMM TOCIMONCTBYIOUIMM IIOJOXKEHHEM Ha IIeperosopax IIo
CyOMOOPSIIHBLIM CHENKAM .

3akoH o cybmompsie OXBAaTbIBAET TaKMe BUNLI HELOBGPOCOBECTHOH TOPrOBOH IPAKTHKH B
obiacTH cy6mompsHa, Kak HeoGOCHOBAHHBIN OTKa3 MATEPUHCKMX KOMIIAHMH B IIpHEMKE

(TOBapoB) , HeOOOCHOBAaHHOE CHHIKEHHWE BBLINNIAT, IPHYUTAIOLIMXCA CYOIOApATYHKAM,
HeOoOOCHOBaHHAS 3alepKKa B BhIIJIATE CYMM, NPHYHTAIONIUXCA CyOIOApSOYUKAM, HeoGOCHOBAaHHBIN

BO3BpDaT TOBapoB, HeoOOCHOBaHHOe COMBaHME 1ieH, HeOOOCHOBAaHHOE IPHHYXIEHHE K IOKYIIKe U
OCYIIIECTBIIEHHE OILIAThI C IIOMOIIBIO BEKCENIed, YYeT KOTOPBIX CBSI3aH C TPYHAHOCTSIMHM.
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2. 3aKoH 110 NIPEAYIIPEKACHUIO HEODOCHOBAHHBIX HaJIGaBOK U BBCIOCHHUA B 3&6HY}KIICHH€

3aKOH 0 HanbaBKaX M BBeJEHHH B 3abiyxiaeHde (3aKOH IO IpefylpeRIeHHIO

HeODOCHOBAHHBIX HAN0ABOK M BBeICHUSA B 3a0yKJeHWe) SBISETCS CHNENMaTbHBIM 3aKOHOM,
JOTIOJHAKIMIMM AHTHMOHOIONBHBIH 32KOH. OH 6bUI NPHMHAT B 1962 TOAY C LEJBI0 3ALIMThI

HHTEpPECOB UIHPOKOI'O HOTpe6HTCHH nyTeM obecrieyeHuA CIIpaBeJINBONA KOHKYPEHIIHH . B HeMm
INIpEAYCMATPHUBACTCA INPHHATHE OIEPAaTUBHBIX U Bd)CbCKTI/IBHBIX MEPp B cCly4dae He0OOCHOBAHHOM
TIPaKTHKH II0 OKAa3aHWIO BO3ACHCTBHS HAa KJIHEHTOB, TaKoOM, Kak NpEeJIOZKEHNE YPE3MEPHBIX
HaJI6aBOK H BBOIALIAs B 3a6J’IY)K,IICHI/I€ pE€KJIaMa, KOTOopasA 3alpelleHa AHTHMOHOIIOIBHBIM 3aKOHOM
KakK HeﬂO6POCOBeCTHa$I TOprosas IIpakTHKa.

IToMuMO 3ampemieHHst TAKON NaryOHOM MNPAKTHKH, KaK MPENJIOKEHHE uYpe3MepHbIX HanbaBok,
3aKOH 3alpelllaeT TAaKXKe pEeKJaMy, KOTOpas MOXKeT BBOIJHTbL B 3a0Ny:KIAEHHE LIMPOKOTO

MOTpeOHTeNs, CO3MABAsl y HEro BIEYaTJIEeHHE, YTO XapaKTep IIpeanaraeMbIX TOBAapOB MM YCJIYT
HIH YCJIOBHA CHENKH CYLIECTBEHHO JIyyllle IJIM BhITOJHee IJIs Hero (BBOJAILAS B 3aBJy:KIeHHE
peknama) . B ciuyyae BbIgBIeHHSA MOZOOHOr0 HapyiueHus KoMuccHs IO CIIpaBefJIMBOM TOPTOBIE
M3IaeT IIPUKa3 O 3alpelleHUH IPOMOJIXKEHUS IIPOTHBOIPABHBIX HEHCTBH .

C 1972 roma 4YacTh MONHOMOYMI IO GopnBe ¢ HapylleHHAIMM 3aKoHAa OblIa BO3JIOXKEHA Ha
ry0epHAaTOpOB NpPOBUHUMI, M B HACTOSJILEE BpeMs OHM YaCTHYHO BBHITONHSIOT (DYHKIUHU IO
obecrievyeHHI0 NpuMeHeHHs 3akoHa. OHH MOTYT HaBaTh HEOOXONMMbIE YKAa3aHHUS IIPOTHB
HapylleHH# AHTHMOHOIIOJIBHOIO 3aKOHA4.

KPOMB TOI0, € LCJBIO IIPEAYIPEIKIECHHA TaKHX HapymeHuﬁ, KaxK IIpojazxa ¢ IpeJIOKCHHEM
YPE3MEPHBIX Hanﬁasox UJIM C TIOMOILBIO BBOASILEH B 336HY}K,II€HI/IC PEKJIaMEBI, KOMIIAHHH HIIH
TOPTOBbIC aCCOOMAUHMH MOIYT IIPUHUMATL KOJEKCHI JIO6pOCOB€CTHOI;I KOHKYpPEHIIHH B KaUeCTBE CBOHX
COGCTBEHHBIX IIPHHOHUIIOB JEATEJIBHOCTH, OJIO6pﬂeMLIX Komuccuenn no CHpaBCIUIHBOIjl TOPTOBJIC .

G. OcHOBHBIE feNa

1. Henmo xapresg XUMHUYECKUX KOMIIAHUH

JICJIO KapTeass XUMMYECKHUX KOMIIAHWH SBJISeTCS OOHHM H3 Haubolee CEPBE3HBIX YTOIOBHEBIX
A€ TIOCNIeONHUX JIET.

KoMuccus mno crnpaBefJIMBOM TOPTOBJIE YCTAHOBMIA, YTO BOCEMb XMMHYECKHX KOMIIAHHI
TIPMHSIJIIM COBMECTHOE pEIIEHHE O IIOBLIINICHWH IIPONA’KHOHW LIEHbl Ha paCTATHBAIOIUYIOCS IUIEHKY M3
[IOJTUBHHMIIXJIOPHAA HJs NPOMBILIUIEHHOTO MCIIOJIL30BAHWS HAayHMHAs C OTIPY30K B CeHTAODS-HOSOpe
1990 roma M ¢aKTHYECKM OCYINECTBUIM BTO pelleHHe. B CBA3H C NHONO3peHHEM B COBEPIIEHHH

YTOJIOBHOTO IIPaBOHApPYIIEHHsS II0 CMBICIYy pa3fienia 3 (HeOoOOCHOBaHHOE OTrpDaHMYEHHE TOPrOBIM)
AHTHMOHOIIONBLHOIO 3aKoHa KoMMCCHS 110 cOpaBelIMBONM TOpProsie 6 HosO6pg 1991 roma

npejncraBuiia I'eHepalbHOMY NPOKYPOPY YIOJOBHBIE OGBHHEHMS NPOTHB BOCBMHM KOMIIAHMIA, a
TaKXe IIPOTHB BOCBMH JOJKHOCTHBIX JIMI[, BO3TJIABJISIOILIMX CIyXKObl MapKeTHHra B 9THUX

KOMIIaHWAX, M, IIOBTOPHO, 19 1nekabps 1991 roma NOpOTHB CeMHU JOJKHOCTHBIX JIHIIL,
BO3IJABJIAIOMINX CIyXKO0bl MapKeTHHTa B CeMH KOMIIAaHMAX. OOGBHHSEMBIM BOCBMU KOMIIAHHMSIMH H

15 NOJKHOCTHBIM JHMLAM OBUIO IpelbsBIEHO OOBHHHUTENBLHOE 3aKjloveHHe 20 HOekabps TOro xe
roja.
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IlomuMo Hauamna YIrOJIOBHOI'O CYAOIIPOU3BOIXCTBA KoMmuccus mno CHpaBCI{HHBOfI TOPIoOBJIEC,
NpHOsS K 3aKJIOYEHHIO O TOM, YTO 3TO HENO ABIACTCA HApyIICHHEM pasfncia 3
AHTHUMOHOIIOILHOTO 3aKOHa, IIPUHANA COOTBETCTBYIOLIEE pellleHHe (HDHKELB O 3allpe€lICHHHU

IPONOJMI:KeHUsT NPOTHBOIPABHOrO [eiicTBus) (Fair Trade Commission Decision, 8 January
1992, Shinketsushu, Vol. 38, P150 (1991)). 26 Maprta 1992 rojga Komuccus 1o

cnpaBexanBoﬁ TOPTOBJIe H3JOaJla TaKXKe IIpUKa3bl O B3bICKAHHNH LLITpaQ)OB ¢ BOCBMH KOMITAHWUHN Ha

obIIyI0 cyMMy 449 780 000 uveH {Fair Trade Commission Surcharge Payment Order,
26 March 1992, Shinketsushu, Vol. 38, P265 (1991)).

21 mag 1993 roma Bricokuit cys Tokuo BeIHeC BEpAMKT O BHHOBHOCTH OTBeTYMKOB. Ha
KOMIAHUH 6bLT HajlOXKeH mTpad B pasMepe 6-8 MIH. MeH, a GbH3MYecKHe JHua ObLIX
NIPUTOBOPEHbl K 6-12 MecsalaM TIOPEMHOTO 3aKNIOYeHHS C TPHOCTAHOBIEHHEM HCIIOMHEHHA

HAKa3aHUS B TedyeHHe OByX JieT. (Tokyo High Court Decision, 21 May 1993,
Hanreijiho, No. 1474, P31 (1994)).

2. Hera mUIepoB, TOPLYIOLIMX 9IEKTPOOBITOBLIMH _TOBapaMy

Komnauuu "Manycura snexrporuke Ko., sgmMmurer", "XHMTaud XOYM 3SIUTaSHCH3 Ko.,
aumuTen", "Couu HeTyopk cein3 Ko., mumuren" u "Tocmba uct JIxemaH naidd 3IeKTPOHHKC

Ko., muMmurten" (sBasioniecs IujepaMH, TPONAIOUIMMHU OT 25% g0 100% 3JIEKTPOOBITOBBIX
TOBApOB, IPOU3BOIUMBIX COOTBETCTBEHHO KOMIIAHHSIMH "Manyeura", "Xurauu", "CoHH" H

Tacu6a"), GBUIM IPU3HAHE BUHOBHBIMH, KaXuas B OTJNEeNbHOCTH, B HapylleHHH paspena 19
(3ampellieHUE HENOOPOCOBECTHOH TOPTOBOM IIPAKTHKM) AHTHMOHOIIOJIBHOTO 3aKOHA, ITOCKOJIBKY OHH

TpeSoBanu, 4YTOGHI PO3HMYHBIE TOProBble NPENNPUNTHS, IIPOJAIOLIME TOBapbl €O CKHIKOM, INpPH
NpojaXke HOBBIX MOJeNiell OBbITOBOM SJNECKTPOHMKM HE YKa3blBadM IleH HMXKE OIPEJEeIEHHOTO YDPOBHA
B Ta3eTHBIX DPEKJAMHBIX JMCTKaX W BMTDMHAX MarasuHoB. KoMHCCHS 1O CIpaBelUIMBOM TOpProBie
BBIHEC]IA COOTBETCTBYIOIee pellleHHe (MpUKa3 O 3alpeuleHMH IPOJONKEHHS IPOTHBOIPABHOIO

meficTBus) 8 Mapra 1993 roga (Fair Trade Commission Decision, 8 March 1993,
Shinketsushu, vol. 39, P236/241/246/251).

H. Bubiuorpadus

1. SInoHCcKOe aHTHMOHONONILHOE 3aKOHOJATENLCTBO

*

3aKOH O 3alpellleHMH YacTHOHM MOHOIONHMH M IOMNepXKaHHWH CIPaBEINIHBOH TOPTOBIH
( AHTMMOHOITIONBHBI 3aKOH) (3akoH Nt 54 ot 14 ampens 1947 roga)

* 3aKOH TIO TNIpPelyNpexKNEHHIO 3alepXeK B BbIIJIATEe MOAPSNYHKAM IIPHUHTAIOIIUXCH
CyMM ¥ T.H. (3akoH M 120 or 1 uioHd 1956 roma)

* 3aK0H IO IIPeRyNpeXIeHHUI0 HeoGOCHOBAaHHLIX HajnbaBOK ¥ BBEJEHUS B 3a0IyXKIeHue
(3akoH N° 134 or 15 Max 1962 ropa)

* Hemo6pocoBecTHass Toprosas InpakTHKa (ysemommenue N 15 Komucenu 1o
CIIpaBeJIMBOM TOproBle, 18 HIOHS 1982 rona)
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OcHOBHBIE peKOMeHAauuu, npuHiaTele KoMuccuen 10 CINpPaBeIJIHBOW TODPLORBIE

* AJIMHUHHCTPATHBHO - IPOLIECCYaIbHbIE HOPMBI IJIS H3YyYEeHHS CIy4aeB CIHSHHA KOMITAHHI
uT.n. (Komuccus no crpaBemjIMBOH TOpromje, 15 itond 1980 roma, ¢
BHECEHHBIMH MOTIPABKAMH)

* [Topxon K M3y4YeHWIO CiIy4yaeB CAMSHHS U T.O. B CEKTOpPE DO3HHYHOH TOPrOBIH
(KoMuccusg mo cripaBelIMBOM TOproBie, 24 HIOAg 1981 roga, ¢ BHECEHHBIMHU

TTOTNIpaBKaMH )

* AIMHUHUCTPATUBHO - [IPOIiECCYanbHble HOPMBI AN H3YUEeHHUS CJIy4aeB TMpHOOpeTeHUS
akLUA KoMmnaHusMu (KoMuccus Mo crpasedJUBOM TOProsie, 11 ceHTSOpS
1981 rogja)

* PyxkoBogsiye NPUHLUHUOBL 110 NPUMEHEHUIO AHTHMOHOIOJBHOTO 3aKOHA B OTHOLIEHHH

CHCTEM pacnpeneleHus M nenoBod npakTukd (Komuccus mo crpaBegIuBOM TOProBile,
1 uwonsg 1991 roja)

* AJIMUHUCTPABHO - IPOLIECCYANIbHBIE HOPMBI JJISl pa3pelleHHs [PHOOPeTeHUs aKLIHi
GbUHAHCOBBIMH KoMIAaHUAMH (KOMHCCHS 1O CIpaBelJIMBOM TOProBie, 20 UIOHSA
1994 ropna)

* PyxkoBonusiiiie MPUHIUIILI 10 NPHMEHEHHIO AHTHUMOHONOJLHOTO 3aKOHa B OTHOILICHHH
aIMMHHCTPATUBHOTO pYKoBoicTBa (Komuccus IO crnpaBeliuBOM TOpProsie, 30 HIOHA
1994 roxpa)

* PyxoBogsiiue NPUHUMIBI IO NPUMEHEHHIO AHTHMOHOIIONBHOIO 33aKOHA B OTHOILIEHHU
OeATEeJBHOCTH KOMIIAHMHA M TOPIOBEIX ACCOLMAIIMI B CBSI3M € IyOJHMYHBIMH TOPraMH
(KoMuccus Mo CHpaBemJIMBOM TOpromie, 5 Hroad 1994 rona)

* TonkoBanue IIpUMECHECHHUA MOJIOXKEHUN paspgena 9 AHTHMMOHOIIONIBHOI'O 34KOHA B

OTHOIIIEHMH KOMIIAaHMA BeHYypHOro kamurtana (Komuccusi mo cCIpaBelJIMBOH TODPIOBIE,
23 aBrycra 1994 ropma)

* PYKOBO,IIHL[II/IC IIPHHIHIIBI IIO IIPUMCHECHHIO AHTHMMOHOIIOJIBHOIO 3aKOHa B OTHOIIEHUU

IeSATENBHOCTH TOProBeIX accomyanuit (KoMmuccuss mo crnpaseiJIMBON TOPFrOBIE,
30 okTsbpa 1995 ropa)

[osAcHSWOIINE TOKYMEHThI H 6DOHI}ODI:I

FTC Japan/Views ("KCT Smouun/muenus") (Komuccus IO CIpaBelsIMBON TOPrOBIE)
OduLMansHEIl 6I0ANETeHb, COAepXKalui oGHOBIeHHYIO HMHbopManuio o nonutuke Komuccun

II0 CIIpaBeJIMBOMN TOProBJie M MEXaHM3MaX €€ OCYILCCTBIIEHUS .
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4)

Antimonopoly Act Guidebook ("PykoBomcTBO IO AHTHMOHOIIOJIBLHOMY 3aKOHY")
(KoMmuccus 1o chnpaBefIUBOI TOPToBie) .
Bpomopa, ONMCHLIBAIOIIAS B OBIIMX 4YepTaX AHTHMOHOIONBHBIN 3aKOH SNOHHH .

The Antimonopoly Laws and Policies of Japan ("AHTHMOHONOJBHOE

3aKOHOJATENBCTBO M IOAMTHKaA SmoHuu")
(H. Ivori and A. Uesugi; Federal Legal Publications Inc.)

"Introduction to Japanese Antimonopoly Law ("IIpegucioBuHe X SITOHCKOMY

AHTHMOHOIIOJIBHOMY 3aKOHOJATeNbCTBY" )
(Mitsuo Matsushita with John D. Davis; Yuhikaku)
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ITI. KOMMEHTAPUUN ITPABUTEJILCTBA IOKHON APPUKU K HAIMOHATIBHOMY
3AKOHOIATENBCTBY O KOHKYPEHIHN

A. Omucanue MpUYMH TPUHATHA 3aKOHOJATEIBCTBA 1/

Hitke ONMMCHIBAETCS WCTOPHS DPasBUTHS 3aKOHOMATENLCTEA, [IpEAIIIECTBOBABIIErO [PUHSATHIO
NefCTBYIOIIMX 3aKOHOZATENbHBIX HOpM (1997 roma) B O0JacTH KOHKYPEHIIMH .

Ilo 1955 roja 3aKOHOXATEJIbCTBO B 06nacT AHTUKOHKYPEHTHOM IPAKTHKH HOCHIIO
SIH30IMYECKHid M pa3po3HEHHBIH XapakTep, TOTfa KaK HOPMBI oblero IpaBa, IOCTPOEHHbIE Ha

OCHOBe OBLIero IpaBa AHIIIMM, OKa3bplBAIMCh BO MHOTHX CIy4asX HedhPEKTUBHBIMHU .
HecriocoBHOCTb CyHOB TMPHHEMaTh 3¢ beKTHBHbIE Mepbl IUIS peIUEHHA nmpo6yieM, CBSA3aHHBIX C

MOHOTIONMSAMU, B YCIOBHAX OTCYTCTBYS HaaJexauero 33aKOHOJATENbCTBA CJENYIOUIHM 06pa30M

OMMCHIBATIACH B CBOE BpeMsl B "DKOHOMHYECKOM XypHaJe IOxuoin Adpuxku" (Cowen, D.V.,
"A survey of the law relating to the control of monopoly in South Africa",
June 1950 (Kaysu, I1.B., "OG30p 3aKOHOJATEJNbCTBA B 0BaCTH KOHTPOJIS Haj MOHOIIOJHIMHU

B IOxHoi Adpuxe", HIOHB 1950 roga)) : "HecrnocoOHOCTh YFOJNOBHOTO IIpaBa Hallei IIpaBOBOH
cHeTeMbl OGeCIIeYdTh KOHTPONb Haj MOHOIOJMAMM O3HAa4aeT, €TO Bce 6peMs o 0Oecre4YeHHIo
34IIUTHl OOIIECTBEHHOCTH IMEPEKIIafbIBACTCA HA rpakJaHCKOE WM 4YacTHOe Mpaso, a MMCHHO Ha
IOCOBOpHOE IIpaBO H, B MeHbIlIelt cTeneHu, Ha JNEeIHKTHOe MpaBo . Ongako, Kaxk IIOKa3bIBaeT
OMBIT, 9TH OTpaciii IIpaBa He IpHCIocoONeHbl A BRIMOTHEHMSA 9TOM 3amayd... U B KOHEYHOM
WTOre TpHMeHeHHE TIpaxKIaHCKoro Inpasa CHIOCOBCTBYEeT OONErYeHHIOo MYTH JIA MOHOIONHUCTA, TOTA
KaK MHTEpechl IUIMPOKOM OOLUECTBEHHOCTH B 3HAYMTEILHOW Mepe OCTAITCHd B IMOABEIICHHOM
COCTOSHUH" .

B 1949 roay 6bI1 IPUHAT 34KOH O HeoBOCHOBAHHOM OTpPaHMYEHUH TOPTOBIH (N 59
1949 roma), B KOTOPOM, B YaCTHOCTH, Gblia TpeIycMOTpeHa JONOJNHUTENbHAS ClenHalbHasd

agMHWHUCTpATUBHAsI npouenypa o yCcTpPaHCHHUIO NIpaKTUKH rojauepKaHusd UEeH IpU nepenpojaxe H

JPYTHX BHJIOB JAESTENBHOCTH (TakMX, Kak CO3JaHHME Oo6BeNUHEHHA WM TPECTOB) ,
OrpaHHYUBAIOLIEH TOPTOBIIO .

B 1955 rouy ¢ OpuHATHeM 3aKOH4 O PeryjMpoBaHMA MOHOTIOJTMCTHYECKUX YCIOBHH
(3axoH N0 25 1955 roja) NOSBUICA IIepPBLIN 3aKOHOMNATENBHBIA aKT, HENOCPEINCTBCHHO
KAcajoIUMiics KOHKYpeHUuH. OToT 3aKOH OCHOBbIBAJICA Ha CNENYIOMIMX PYKOBOIAUIMX NPHUHIMNAX:

* OTYJIBHOE OCYXKIEeHHE MOHONOIHUCTHYECKHX TeHNEHUN NpPEACTaBlIsgeTcss HepealbHbIM 1
HeOTIPABNAHHBIM ([IPEANIOYTHTENbHBIM MPEJICTABAACTCA MOLXOR, OpPUEHTUPOBAHHLIA Ha
W3ydeHHe KOHKPETHBIX CHTYallMH, B OTIW4HE OT PeIICHHA BOIIPOCOB B IpPHHLMIIE) ;

* pLIHOYHAs CTPYKTypa cama Iio cebe He SABIsSETCS II0Ka3zaTeleM 3KOHOMUYECKOH
OTIAYH ;

1/ Baaro u3 "Report of the Commission of Inquiry into the Regulation of
the Monopolistic Conditions Act, 1955", March 1977, Chapter 1.
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* KOHTPOJIMPYIOIIHEe GYHKUMH IOJXKHBI OBITh BO3NOXKEHbl Ha IKCHEPTHBbIE OpraHbl, & He
Ha CYIbI;

* corjJalleHUus OIPAHHUYMUTENIBHOIO XapakKTepa HOJI2KHBI OBITH ITOCTABJIEHEI Ioa KOHTPOJIb,
HO He€ 3alpelUCHBI;

* He clenyeT pachoOpMHPOBBIBATH KPYIIHbIE IIPENNPHATHS HIH 3KOHOMHYECKHE TIpYIIBI;

* npaBoBble Oapbephbl AJIS BBIXOJAa Ha PBIHOK MOLYT INPUBOIUTL K BO3HHKHOBEHHIO
MOHOIIOMTHCTHYECKUX YCJIOBHI M HOJXKHBI aHATW3UPOBAaTbCS OPraHOM, Ha KOTODBIH
BO3JIOZKEHO IIPOBCIACHHE TIOJIUTHKH B obyactn TOpl‘OBOfI IIPAKTHKH ; 3

* Ha TOCYyJapCTBEHHbIe NPEeINpHUATUSA MOJKEH pacnpoCTPaHATHCA TAKOH K€ KOHTPOJb Haj

MOHOIIOJIHAMM, KakK ¥ Ha YacCTHbIE KOMIIaHHUH .

B IOxuoll Adpuke IOJUTHKA B 00JACTH KOHKYPEHIMHM OCHOBBIBANIaCh HA MOJIOXKEHHAX ITOT0
3axoHa, KOTOPBI BCTYNMJ B CHiIy ¢ 1 sSHBaps 1956 roma M JeHCTBOBaN g0 31 mexabpst

1979 rona. On paccMaTrpuBajicAd B KavyecTBe IIEPBOI0 KOMIIJIEKCHOTO 3aKOHOIATENILCTBRA,
PETYIHUPYIOLIEr0 AaHTUKOHKYDPEHTHOE IIOBCICHHE Ha TEPPUTOPHH CTDaHLI. BMmecTte ¢ TeM,
HECMOTpPSA Ha BbICKAa3bIBAaBIIMECS PEKOMEHIAUHH OTHOCHUTEJIBHO HCOGXOIII/IMOCTPI BHECCCHHU S

W3MeHEHWIA B 3aKOH, C TeM uToObl OH IpefycMAaTpHBaj Tak:Ke NpPOBeJeHHE pacCleJOBaHMHA B
ciayyae NPHOODETEHHII M CIMSHUM, €ro paMKH IO-IIpexHeMy OBUIM OlpeleNieHbl NOBOJIBHO Y3KO H
OTPAaHUYMBAIIUCh KOHTPOJEM 3a AHTHMKOHKYDEHTHOH HpPaKTHKOH .

Ilonoxenus 3akoHa 1955 roga He IpUMEHSJIACH K IIpaBaM, IIOJIyYEeHHBIM Ha OCHOBE
HODMATUBHBIX TIONOXKEHHI O IIpaBaX Ha HeMaTepHalbHYI0 COOCTBEHHOCTh, K COMVIALIGHHAM MEXIY
TPYHOBbIME OpraHH3aUMAMH M paBoTONATENSMM W K COBeTaM IO PErylHpOBaHHIO COBITa M/HIH
KOHTPOJIIO 3a COBITOM CeJbCKOXO3AMCTBEHHON NPOJYKIIMH .

3aKOH HOCHJI pa3pelIUTeNbHbIH XapakTep. KommnereHTHbI1 oprad, CoBeT IO TOProeie H
npoMeinenHocty (CTII) , 6bln HamelleH NOJHOMOYHMSAMH IIDOBOJIUTL DacClellOBaHHS IIOA
PYKOBOICTBOM COOTBETCTBYIOLIETO MMHHUCTPa, KOTOPBIH B CBOK OYepelb MOr IPHHATH UM
oTKIoHUTh, pekomeHuanuu CTII.

Bbul IpoBefeH pSA TAKMX DAacCIeNOBAaHHMI, CpPefH KOTOPBIX Haubojee KpPYIHBIM ObLIO
paccleloBaHHe B CBA3M C IIPAKTHKOM TOMAEpXaHWs I[eH IIpH Ilepenpojaxe. DTO pacciejoBaHUe
[IpUBENO K OOIIEeMy 3alpellleHH0 MOJOOHOM IPaKTHKM B 1968 romy.

B 1975 roiy NpaBUTENLCTBO HA3HAYMIO KOMMCCHIO IJISI HM3YYEeHHs BONpOCa O BHECEHHH
[IonpaBoXK B 3aKoH 1955 rojga, INOATOTOBKU HOKJaja IO 3TOMY BOIPOCY H TIPEACTABICHHA
COOTBETCTBYIOILIMX peKoMeHpanuii. B wactHoctu, Kommccuu ObUIO MOpYYEHO NOATOTOBUTB AOKJIAN
0 CYLUECTBYIOUIEM TOJOXKEHHM M OYIyI[MX TEHNEHIHMAX B OBJAaCTH KOHLEHTPAUUH DKOHOMHYECKON
BIAaCTH U 06 3¢ @dEeKTHBHOCTH 3TOro 3aKOHa KaK MHCTPYMEHTa IO OOECleueHWI0 KOHKYPeHOUM B
HAallMOHANLHOM 3KOHOMUKE .
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B cBoem moknanme, NpencTaBjeHHOM B 1977 rony 2/, KoMuccus PEKOMEHIOBAJIa
CYLIECTBEHHBIM 06pa30M ONepeCMOTPETD JEeHUCTBOBABIIME HEXKECTKUE HOPMBI, C TEM 4TOOBI CHENaTh

GONBIUMIT aKUEHT Ha IIOJUTHKE B OOJACTH KOHKYpeHIMM. B cBeTe peKOMeHTALUWH,
CONEpIKAaBIIMXCA B JOKNafe, ObLI NPHHAT HOBBIA 3aKOH, BCTYNUBIUHH B CHIY 1 AHBaps

1980 roma. 3aKOH O NOJMEPXKAHMH M IOOLUPEHHMH KOHKYpPeHIMH 1979 roma (3akoH N 96
1979 roma) Io-TpexXHeMy OCTaeTCs B CUile, XOTS B Hero ObUI BHECEH pAJ INONPABOK C LEIBIO

pACILIHpeHUs ero oxBaTa H cdepbl NPHUMEHEHHS .

[7aBHOH OCOOEHHOCTHIO 3aKOHa SBSETCA €r0 paspelINTeNIbHbIH XapaKTep, IIOCKOJBbKY
HHUKAKHe BUObl OMPAHWYHTEILHOHM TPAKTUKH, OSKOHOMMYECKME CTDYKTYPbhl MJIM OMEpanuu Mo
OpUOOpPeTeHUIO B IPMHLIMIIE He 3alpeljalorcs. 3aKOH IIPOCTO OMpefessieT PaMKH, € Y4eToM
KOTOPBIX MOTYT DAaCCMATPHBATBCA STH aCIeKThl KOHKYPEHTHOIO 3aKOHOHNATENbCTBA TMPUMEHHUTENBHO K
KOHKPETHBIM ClyyasM. JIpuMmeHeHHe 3aKOHA BO3JIOXKEHO HA CAaMOCTOSTEBHBIH [OCYNapCTBEHHBIN
oprai - CoBeT MO KOHKYpPEHIUH .

B. llenu 3aKOHOZATENLCTBA M MX H3MEHEeHHME C MOMEHTa IIPUHSATHS I[1epBOHAYATIBHOTO
3aKoHOmaTenbcTBa (1979 ropaa)

Llenn 3akoHAa O MOMAEPXKAHMM M IOOLIPEHMH KOHKypeHIMH 1979 roma (3akoHa o
KOHKYPEHIINH) HAIINH OTPaXXeHHMe B €r0 HA3BAHMM, T.€. OH IIPU3BaH COAEHCTBOBATH
IOMIEPKAHMIO M IOOLIPEHHIO KOHKYDPEHIHH B SKOHOMHKE, NPENYNPEXNECHUI0 OrpaHUYMTEIbHOH
IIPAKTUKU, [PHOGPETEHHH H MOHOIOJIMCTHYECKHX CHTYalMH MIIM OCYUIeCTBJIEHUIO KOHTpONSA B
TAaKHUX CJIy4asdX M peIlleHUIO CBI3aHHBIX € 3TUM BOIIPOCOB.

B ymoMsuyrom Boimue "Joxname Komuccuy mo H3yuyeHMIO 3aKOHA O DPerylHpOBaHMU
MOHOTIONIMTHYECKUX YCIOBHII 1955 roma" chnefylomuM o0pa3oM ObUTH ONpPENeTeHsl Lend H
MIPUHIMIBL] MOJIUTHKU B 00JIACTM KOHKYPEHLMH :

- MONHTHKA B 06JaCTH KOHKYpPEeHIIMH, OCHOBAHHAA Ha IIPHHOUIIC CBO6OJILI
NpeNIpHHHMaTEJIbCTBA ¥ OXBAThIBAaKOIlasd BCHO 3KOHOMHKY, SABIISACTCA HCOﬁXOJII/IMBIM
yCIOBHUEM IJId HNOCTHUKEHUS O6IIII/IX SKOHOMHYECKUX Heded CTpaHbl, TaKHuX, Kak

ONTHMAIILHOE HCIIOJIb30BaHHE 3SKOHOMHYECKHX pecypcoB, paCIUUpEHHE 3aHATOCTH,
YAYYLIEHHE COCTOAHUA IUIATEXKHOTO famanca ¥ CTUMYJHPDOBaHHE 3KOHOMMHYECKOI'0O

pocra;

- JJId JOCTUIXKCHHMA ITUX uenen Tpe6yeTc51 HaJlaJKUBaHUE COTPYOHHUYECTBA MEXKIY
rocyzapcTBEeHHBIM H 4YaCTHBIM CEKTOpaMH; e e e e e e .

- 3aKOHOIATEJbCTBO HOJI2KHO ofecleynBaTh 3aIlIUTY KOHOMHMKH H, TaKUM 061)8,30M,
0011IeCTBEHHBIX HHTEPECOB OT BHOYHOTp€6JIeHI/lI;I SKOHOMMYECKOU BJIACTBIO M JOJXKHO

IIpeaycMaTpHBaTh COOTBETCTBYIOILME CaHKIIMH .

2/ CMm. cHOCcky 1.



TD/B/COM.2/CLP/6
page 30

C y4eroM BbIcKa3aHHBIX KoMHccHEll PeKOMeHIAUMI OTHOCHTEIBHO TOT'O, UTO He cAedyeT
OCYKJaTh CYUIECTBYIOILHE CJIy4Yal KOHLEHTPAUMH 3KOHOMHYECKOH BIACTH, 34KOH O KOHKYDEHLMH B
ero pelakKIHH 1979 rojga He comep:Kajll KaKMX-JIMDO CCHIIOK Ha Takue clIy4al. BmecTe c TeM B
3aKoHe Bce Ke IpedyCcMaTpUBaloch, YTO €CIM OMepalyd [0 NOPHOBPETEHHIO H CIHSHHIO
KOMIAHUI HaIpaBjeHbl Ha IOJaBI¢HHE KOHKYPEHIMHM (H MOTYT TPHBECTH K YCIUTEHHIO
3KOHOMUYECKON KOHIIEHTPAIIMHM) , TO B OTHOIIEHUHM HHX MOTYT IPOBOIHTLCS pACCIENOBAHMSI U OHH
MOTYT OBITh 3aIpCIIEHBI .

3aKOH O KOHKYPEHUMHM B pelakuuy 1979 roma mpenycMaTpuBal, 4TO B (hHHAHCOBOM H
CEJIBCKOXO3SHCTBEHHOM CEKTOpaX paccilefoBaHHE CIOydaeB OrPAHHYUTENIBHOM IIPAKTHKHM M OIEpaLiHi
[0 TPHOOPETEeHUIO MOTIJIO IPOBOIMTLCSA JHIIL C IIPSIMO BBIPAZKEHHOTO COTIIacHs COOTBETCTBYIOLLIMX
MHHUCTPOB, OTBETCTBEHHBIX 3a BTH ceKTopnl. Kpome Toro, mnonoxeHHs 3aKoHA O KOHKYPEHLHH
HE MOTIH TOJIKOBaThCS KaK OTPaHMYMBAIOLIHME IIpaBa, IpHOOpeTaeMble HAa OCHOBE PAa3IHYHBIX

3aKOHOIATEJBbHBIX aAKTOB, KaCAKIIHXCHA HeMaTepHaﬂbHOﬁ CO6CTBEHHOCTH, 3a HCKJTHOYEHHEM TOro,
YTO H3 3TOIo HE CJaeayer, 4To a060e JULO0 MOXKET COXPAHATh HIHU IIOJNY4YaTh IIPABO

[IOOACPKWBATE HJH IIOBLIIIATH LCHBI HIIM n}06y}0 IPYIYO TLJIATY IIO0 CMBICHY, 347 102K€CHHOMY B
ONnpeaeICHUH OI‘paHH‘{HTCHLHOﬁ NIPAKTHKH .

Kaxk IIpaBHUJIO, OTPAaHHUYHUTCIIBHAsA TIIPAKTHKAa, OJAIIajarnilas II0] JIIECTBHE JPYTrUX 34aKOHOB
mapiaMEHTa, HCKIKYACTCA H3 Cd)epbl IIPUMEHCHH A 3axkoHa o KOHKYPECHIHH . ITo »Tom IIPUYHNHE

B paszesie 6 3aKOHA O KOHKYDEHLHH IIpelycMOTpeHa MHAOOPMAIMOHHO - KOHCYNbTAaTHBHAS GYHKLMS,
¢ TeM ytob6nl CoBeT MO0 KOHKYPEHIHH MOT OCYIIECTBISTh KOOPAMHAIMIO KOHKYPEHTHOH ITOMHTHKH .

B 3aKOH 0 KOHKYPEHUMM OBLI BHECEH psJ CYIIECTBEHHBIX HM3MeHeHMH. B 1985 rogy 6bUI0

OTMEHEHO OrpaHHYeHHEe, KacaBIlUeecs CeJbCKOXO3SHCTBEHHOTO W (PUHAHCOBOTO CEKTOPOB DBIHKA .
B 1986 romy B 3akoH ObUIM BHECEHbI IONPABKM, pa3pellialollle paccielOBaHHE CIIy4aes

MOHOTIOJTUCTHYECKHX CUTYAUHN, XOTS (GOPMYTUPOBKA ITONOXKEHHH 3aKOHAa TaKOBa, 4YTO TIONOOHBIE
CHUTyallMHM (Ha TPaKTHKE 3TO O03HayaeT TOCIONCTBYIOILEe IIOJIOXKEHHE) CUUTAITCA
COOTBETCTBYIOIIUMU OOILUECTBEHHBIM HHTepecaM (TOTJa KaK CYLIECTBYET OIIPOBEPKHMAas
MPE3YMIIIHUS, 4YTO OTPAHUYMTENbHAS IPAKTHKA M OIEepallid IO TIpUOOpeTeHWI0 3/ HamlpaBleHbI
NMPOTHB ODILIIECTBEHHBIX WHTEPECOB) .

B 1990 romy 6ObInma m3MeHeHa (hOPMYJIMpPOBKA OIpeleleHUs OTPAaHHYHUTENbHON IPAKTUKH OId
BHeCeHHsI OOJbLIEH SCHOCTH .

é/ B cooTBeTcTBUH C ONnpenecJyICeHUEM, <COIECpXKalIuMCad B 3akoHe 0 KOHKYPCHIIHH ,
npnoﬁpe"relmsl IIOHUMAKOTCA B Y3KOM CMBICIE, IIOCKOJIBKY K HHM OTHOCATCS TIJIAaBHBIM 06p8.30M

TOPU30HTANIbHBIE CIMSHHUS HIM TNPHOOpeTeHUS (T.e. MeXJIy KOHKYPEHTaMH), KOTOpbIE MOIYT
OKa3bIBaTh NPSIMOE IJIM KOCBEHHOE OrpPaHMYHMBAlOIee BO3NEHACTBHE Ha KOHKypeHuuioo. OHo He
OXBaThIBaeT BEpPTHKAJbHBIE HMJIM KOHTJIOMepaTHble ¢(OpMbl MPUOOPETEHMH, JaXe eClIM OHH
HallpaBJIeHbl Ha IIONaBlleHHe KOHKYpeHUMH. IlosToMy mofo6HBIe oOIlepallil paccMaTpUBAIOTCH
cpely IPYTHX BHIOB MOTEHUHANBHO OrPAHMYHUTENLHON IIPAKTHKH .
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C. OmnucaHHe TNPaKTHKH, [IeHCTBUI WM TOBEJeHHS, SBIAIOIIHXCA 00BEKTOM KOHTPO.IA

OrpaHM4HUTENbHAA NPAKTHKA

B 3akoHe O KOHKYDEHIIMM I[IPEXyCMaTpHBAETCS BO3MOXHOCTh YCTAHOBJICHHA 00IIHUX
3anpelleHHi  (3ampelleHHil B MpHHIHIE) HIM CIEHHAaIbHBIX (KOHKpETHBIX) 3ampellleHuil. XoTH
B caMoM 34KOHE He CONEP:KHTCS HHKAaKMX 3alpellleHHit, B pasjene 10 (1) npeaycMaTpUBaeTCs
BO3MOJKHOCTh [IPOBEJEHMS DACCIeNOBAaHHH, I10 pe3yIbTaTaM KOTOPBIX MOTYT ObITh YCTAHOBJIEHDI

crieuaJbHbIe HIIH OOlIMe 3allpeLleHHs .

B 1986 romy (IIpaBUTEIBCTBEHHOE YBEAOMIICHHME N 801 oT 2 Mag 1586 rona,
ony6IuKoBaHHOEe B Government Gazette (IlpaBuTenscTBEHHOM OlonmmeTene) N 10211) ObLIH

NOJHOCTBHIO 3allpellleHbl CIEeIYIOIIHE NnJaTh BHOOB Crosopa:
- BEPTHKAJIBHOE cornailleHe o IleHe (momiepKaHue UEeHbI TIPH nepenpona;«e);
- TOpU30OHTAIBHOE corjialieHye O ILEHE;
- TOPHU30HTAJIBHOC corjaureHie O YCJIOBHUSX IIOCTABKH;

- TOPHU30HTANBHOEC corjaluieHye O pacupeneeHHH PbIHKA; H

yyacTHe B TOprax IO TafiHOMY CTOBODY .

BmMmecte ¢ TeM TpelyCMaTpUBacTCH BO3MOXKHOCTbh IIPEIOCTABIEHHUA MCKIIOUeHHH B OTHOIUICHUH
mwoboro BHIa U BHIOB SHHDGI_HGHHOﬁ MpakTHKH, TOrma Kak HEKOTOPbIE d}OpMLI cropopa He€
noanagaroT NoJ 3arpelleHHE . B vacTtHOCTH, K TaKuUM cbopmaM OTHOCHATCH :

- peKOoMeHayeMbl€ LCHbI Ipu nepernpogaxe B paMKax BepTHKAaJIbHBIX CBSI3EH ;

- CroBOp MeXIy ITOJNHOCTBIO npHuHaaIeXXaluMH IOYEePHHMH KOMIAHUAMH; n

- CTOBOp IIO BOMpOCaM DKCIOpTa 3a IpelesiaMu TaMOXKeHHOro €034 IOXKHOH 4acTH
Adpukn.

BaskHO OTMETHTb, YTO 3alpellleHHe IPHUMEHSETCS K XO3AHCTBEHHBIM cybwekTaM. BmecTe ¢
TeM 3ampelleHHe ObUI0 CHOPMYIHPOBAHO TAKUM o6pa3oM, 4TO MpodecCHOHANbHbIE aCCONHAlHH
MOTYT PEKOMEHMOBATh OIIpeJieIeHHbIe Tapudsl cOOPOB M YCIOBHMs TIOCTaBKM AIs CBOMX HJICHOB.

Boin Takxe OIYOJMKOBAH pAll CleUaNbHBIX 3ampelleHHi, KacaloIUMXCs KOHKPETHBIX CTOPOH
WUNM TPUMEHMMBIX K OINpENIETeHHBIM OTPACIAM. Kak mpasuiio, 3alpellaroTcs TaKHe BHIBI
MpakKTHKH, KakK:

- HeOHpaBHaHH};II;I OTKa3 BeCTH jelia;

- 06YyCIIOBIIEHHbIE OIEpaIly ;
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- GOMKOT CO CTOPOHBI MOCTABLIHKOR ;
- JIUAEPCTBO B IEHAaX (COrNacoBAHHOCTE B JNelCTBUAX) ;

- OIIpEHC/ICHHBIE COTJIAlLIEHHY MEXKIY IOCTaBIUUKAMH H KIIHEHTAMH, CYUIECTBEHHO
OTPaHHYHBAIOLIINE HOOCTYIl K pPBIHKAM ;

- OTIpCACNIEHHAA HNEATEJIbHOCTh TOPTOBBIX accounauun (B 4Y4aCTHOCTH, B TeX ciayyasx,
KOrJa “IEHCTBO B OIlpefeneHHBIX TOPrOBBIX aCCOUHAUHSAX HABISETCH H€O6XO,[IIIMBIM

YCIIOBHEM IUISl OCYILIECTBJIEHHS OTEpaLMil) ;

- AUCKPHMHIHAIHOHHAS UEHOBAas IIOJMTHKA ; H

- IIOKYIIKa IO CTOBOpY .

Onepanuy 10 NPHOGPETECHHIO M CAHSHHIO

BO3MOXHOCTL OCYLIECTBIICHUS! NPUOBPETEHMIA M CIHSHHN MeXKIy KOHKYPEHTAMH
pacCMaTpHBaeTCs B KaXXJOM KOHKPETHOM ciyyae. XOTs He CYLIECTBYET HHKAKON IPOLELYPbI
YBENOMIJIEHHS, CTOPOHbBI TIPEHIONAraeMON ONEPALNH HO NPHOOPETEHHIO OOBIYHO 3aNpallNBaIOT
CoBeT IO KOHKYPEHLIMM C LENblO0 IIONy4YeHHS ero cormacus. B HEKOTOpPBIX cnydasx CoBeT pgaer
ogobpeHue, He Tipuberas K (GOPMaIbHON IIpOLEype pACCIeNOBAHHA B COOTBETCTBHH ¢ 3aKOHOM
O KOHKYPEHIIUH 4/ .

Hencrayromee 3akoHonaTesnseTso FOxHON AdpUKH B 06IacTH KOHKYPEHIIMH He OXBATbIBAET
BONPOCH! 3aIUUTHl MOTpebureseii. 3akoH 0 maryGHOM JeNOBOM NpakTHKe 1998 roja cosmaer
TIPABOBbIC DAMKH, KOTOpBIE IO CBOEMY OXBAaTy H cdepe NPHMEHEHHMS CXOAHBI ¢ PAMKaMH 3aKOHA
O KOHKYPCHLMWM, NI DEryJIMPOBaHHWS MEJOBOM IPAaKTHKH, 3aTPArMBalOLIEl HHTEPECHI
norpebureneii. Ilox jpeficTBHe TOrO 3aKOHa MOAMANAOT TaKife bOpMBI TIPAKTHKH, KaK BBOJISIIAS
B 3a0MyXJeHHe peKjJaMa M NHPAMHJANbHBIE CXEMbl TOPTOBIH .

(CnemyeT OTMETHTB, 4YTO 3aKOHONATENLCTBO FOSKHOM Adpukd B 00NaCTH KOHKYDPEHLIMH

OXBAaThIBACT OOJBLIMHCTBO BHIOB IPaKTHKH, MAEHCTBHI M IOBENEHMS, YKA3AHHBIX B IIyHKTax 3
M 4 pasena D Kommnexca IPUHUMIIOB M IpaBui. )

4/ Tlom "¢dhopMansHBIM" pacclefoBaHHEM IOHMMAETCS pacciieioBaHue, OOBSIBIEHHE O

KOTOPOM IyOnuKyeTcss B IIpaBHTEIBCTBEHHOM GrOJIETEHe, TOCIE Yero MHHHUCTD TOPrOBIM H
UPOMBIIIVIEHHOCTH MOJKET, YYHTBIBAas peKoMeHIanuio CoBeTa 10 KOHKYPEHIUHUH, TPHHATH pellleHHe

O 3alpelIeHUH OIlepaluH I10 HpI/IO6peTeHI/I}O.
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3aKOH O KOHKYPEHUMH HOCHT pa3pellHTeJbHBIH XapaKTep, H OINpeleeHHbI BIJ
OTPAHHYHMTENIBHOM INpPAKTHKH MIH Ollepallus [0 NPUOOPETEHHIO MM CIMSHHIO MOLYT ObITh
3anpellieHbl Ha ocHoBe pekoMeHmauun CoBeTa 1O KOHKYPEHUMH, YTBEPXKIaeMON MHHHCTPOM
TOPrOBIN 1 TPOMBILILIEHHOCTH.  PEUICHHS MHHICTPAa O 3alpeLleHHil ONpeleNeHHbIX NeHCTBIN
MOIYT ObITh 00aNnoBaHbl B creuuadbHoM cyne. IlomoOnble anesIsIHH NOTXKHbl HATIPABNATRCA B

TeveHile MIECTH Hemelb IOCTe OMYDNHKOBAHMS pelleHHs O 3amnpelleHMM B [IpaBiTe1sCTBEHHOM
OroyTeTeHe .

IOpHIHUecKHiT NpoUece NpeJycMaTpPHBAeT TAKXKe, YTO CTOPOHBI, 3aTpParHBaeMbIE 3alPETOM,
MOTYT OCIIapHBaTh €ro OOOCHOBAHHOCTH B CyHax.

D. OxparT ¥ cdepa NpHUMEHEHHs 3aKOHOJAATEILCTBA

a) B 3akoHe 0 KOHKYPEHLIHH oOIpeieleHHe "ToBapa" BKIIOYaeT JHOObIE THIBI IIH MapKH
JOOBIX TOBapOB, JIOOble KHMIM, MNepHONHYECKHE H3MAHHs, ras’eTbl MJIH JPYTHE yOIHKaALMH ,
TIO6bIe 30AHMS MJIH COOPYKEHHS 1 JIIOOble YCJIYIH JIMYHOTO, NPOdECCHOHATBHOIO HIH APYroro
XxapakTepa, BKIOHYas J000e XpaHeHHe, TPAHCIOPTHPOBKY, CTPaxOBaHWE HIIH OAHKOBCKHE YCIYIH .

b) Cédepa mpuMeHeHHs 3aKOHa OXBATBIBAET JTIOOYIO NEATEIBHOCTH, KOTOpad MOXET
3aTpariMBaTh KOHKYPEHIHIO B TIpefernax rpanHun HOHOM Adpuku .

c) 3aKOH TpPUMEHSeTCs K NIOGhIM COTNALICHHSM, JOTOBOPEHHOCTSIM, J€JI0BOH MPaKTHKE
WIM MeTOJaM TOPTOBIH, HE3aBHCHMMO OT (aKTHYECKOTO OCYIIECTBIEHUS TaKOro COTJAIeHHS
HT.O.

3aKOHOIATENILCTBO O KOHKYPEHILMH He pacrnpocTpaHAeTCcd Ha AHTHKOHKYPEHTHOC IIOBCIOCHHE,
OCHOBAHHO€ Ha KOHKDETHOM 3aKOHE I[apJlaMeHTa. B EO)KHOZld)pHKaHCKOfI 3KOHOMUKE CYLIECTBYIOT

MHOTOYHCIEHHbIE NPHMEpPLI B 3TOM OTHOIIEHHH. LIeNbIA psiji 3aKOHOB, PETYJIHPYIOLIMX chepy

NpodeCCHOHANBHBIX YCIAYT (BKIIOYas Takue npodeccHd, Kak IMPAaKTHKYIOIIME BpadH, dapMalneBThl,
ABOKATHI, APXMTEKTODHI M HHJKEHEpPBI) , COAEPXKHUT OOIBIIOE YHCIO IOJOKEHHH,
OTPAHHYMBAIOLIMX KOHKYPEHIIMIO. AHAJIOTHYHBIM 06Pa3’oM MHOTME CelbCKOXO3AHCTBEHHBIE TOBApRI

ImoanagarT 04 MEPhl KOHTPOJIA (XoTd IOMOXEHUE B ITOH obnactu 6I>ICTDO MeHseTCs) , TakKHe,
KAXK MUWHUMANBHBIE HJIM MAaKCHMallbHble I€HBLI, LEHTPANBHBIE COBETBI IO CﬁbITy H CXeMBbI YHmaleHUusA

HU306BITKOB . OCYIL[CCTBHHETCH KOHTPOJbL 34 LEHAMH Ha HCQ)TB.

HecMmOTpsL Ha AOBOJBHO MIMPOKYIO NHGepanu3alMio NpPOLEeNyphl BbIAYM JHICH3MH Ha
XO3SIICTBEHHYIO AEATEJILHOCTh M 4acoB paboThl IIPEeANPHATHH, IIO-TIPEXKHEMY COXPAHAKOTCS
MHOTOYMCJIEHHBIE OrpaHMYeHMS B OTHOLIEHMHM JOCTYNAa K DBHIHKaM. YCTPaHEHHIO 3THX
OrpaHMYEHMH MOJIXHA COJEWCTBOBaTh, CKopee, HMHGOPMAIMOHHO-KOHCYNBTATHBHAS IEATEIBHOCTD
CoBeTa 1O KOHKYPEHILMH, Ye€M WCIIOJNIb30BAaHHE WHCTPYMEHTOB KOHKYDEHTHOTO 32aKOHONATEJILCTBA.

E. MexaHu3Mbl N0 TIPUMEHEHMIO 3aKOHOIATENhCTBA

B KO:xHoi AdpHKe NpUMeHeHHe 3aKOHOJATENbCTBA O KOHKYPEHIMH BO3JIOXKEHO Ha
NOMHLENCKYIO CIyXKOy M IIaBHBIX Npokypopos IOsxHon Adpukm. MaxcnmanbHOH CaHKUUEH
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ABNsdeTCA IITpadg B pasMepe 100 000 panmoB (mpumepHo 22 000 goxn. CUIA) wmm TopeMHoe
3aKJIIOYeHIIe CPOKOM Ha [ATh JIeT, MpHYeM o0e STH Mepbl MOTYT NPHMEHSTHCH OJIHOBPEMEHHO .

F. HapaJUIe.'IBHbIC HIIK JOIIOJTHHTEIBHBIE 3aKOHONATEJIbHbIE HODMBI

Bpiie yxe ynomuHancs 3akoH O narybHOR JefoBOM NpakTHKe 1988 roma. CyLIecTBYIOT
TPH OTpACJIEBBIX OpraHa, 3aHUMAIOILHXCS DPETYJIHPOBAHHMEM COOTBETCTBEHHO

TEJICKOMMYHUKAITHOHHOI'O CEKTOpa, CEKTOpa cHabGXKeHus DIEKTPOIHEPTUEH H a9POITOPTOBLIX C.TIy}K6.
Ha HHX ObIIH BO3J0KEHBI KOHKPETHBIE EbYHKI_lI/IH 0 KOHTPOJIKO 32 AHTHKOHKYPEHTHBIM

IIOBEACHHEM B COOTBETCTBYIOLIMX CEKTOpAX, U HX IOPHUCIHKLHSA B HEKOTOPBIX C.IyuasX COBMamgaeTr ¢
IOPUCOAHKLIHEH CoBera 110 KOHKYPEHIIHH .

C IOpyruMH CTpaHaMH He CYLIeCTBYeT HHKAaKHX JOTOBOPOB MIHM JOTOBOPEHHOCTEH O
COTPYIHHMYECTBE MJIM IpoUelypax IJsd YPeryJUpOBaHWUS CIIOPOB B OOJIACTH OrPAHHYHTEILHOMH
NeJOBON NPAaKTHKH. Dollee TOro Bo MHOrMX cClOy4yagX OHM NPOLIAKT IUIH J4XKE ITOOLUPSIOT
AHTUKOHKYPEHTHYIO IIPaKTHKY .

G. OCHOBHBIE IPUHATBIE pEIIEHUS

Haudonee BaxHble PEKOMECHIAIIMH CoBeTa 110 KOHKYPCHUIHH, KOTOpbBIC ObLTH IIPHHATBI
NIpaBUTEJIBCTBOM, KacaJlUCh 06LU,€I‘O 3ampelieHUuss TaiHOIo croopa (B 1986 roay) . 3a 17 nmert
IesreasHocTH CoBeTa B KadecTBe OpraHa, OTBETCTBEHHOI'0 3a INPHMEHEHHE 3aKOHOAATEJILCTBa O
KOHKYPEHIHH, IPABHTCILCTBO B PCIHKHX CHy4dyassX OTKIIOHSIIO €ro peKOMEHJalUUH . B omxnoMm wu3
TaKHX CJIy4YacB MHHHCTD OTKJOHH.1 PEKOMEHIOAIIHIO Cosera 00 OTCPOYKE OCYLIECTBICHMA OII€palluu
1o anoGpeTeHmo B CEKTOpE TPHKOTAXKHOH IIPOMBIIIJIEHHOCTH ; AHAJIOTHYHBIM 06pa30M B
1983 roay IpaBUTEJILCTBO OTKJIOHHIIO HCKOTOPBIC pPEKOMEHIAIlMU CoBeTa B OTHOILIEHUH HHKCPHOﬂ
TIPOMBIILIJICHHOCTH .

Yro xacaeTcss HHPOPMAUMOHHO-KOHCYNETATUBHOR ¢yHKIuM, To CoBeTy B Hauvane
80-X rofoB ObLIO IOPYYEHO H3Y4YUTh BOIPOC O LENecOo00pa3’HOCTH OTMEHbl KOHTPONIS Haj LeHaMu
N0 IUMPOKOMY KpYyry TOoBapoB. FEro pekoMeHmaluM 00 OTMEHE TAKOTO KOHTPOIS OBLIM IIPHHSTHI
BO BCex cnyuasx. [IpoBeneHHble UM MUCCIENOBAHHS KacalWch KOHTPOJS Hal LiEHAMH B
COOTBETCTBUH ¢ 3aKOHOM O KOHTpOJe Hajx leHamMd 1964 roma M HE OXBaTbIBaAM peryIUPYIOLINA
KOHTPOJIb Haj IIeHaMH B COOTBETCTBMHM C IPYTHMH 3aKOHONATENILHBIMHM aKTaMHM (B TakHX
CEKTOpax, KaK CeJbCKOe XO3SAiCTBO, OeH3MH, caxap W BUHO) 5/.

5/ B cexrope caxapa ¥ BHHA KOHTPOJb Haj LEHAMH OCYLIECTBIAETCS B COOTBETCTBUH C
HOPMATHBHBIMH aKTaMHU, KAacaloUIUMHCS HEIOCPeJCTBEHHO 3THX TOBAapoOB, TOrJa Kak B OTHOLIEHUH
IPYroH CEJIbCKOXO3SMCTBEHHOM ITPOJNYKUMHM TAKOH KOHTPOJIL HCTOPHYECKM OCYLUECTBISNCS B
COOTBETCTBMM ¢ 3aKOHOM 0 COBbITe (CENBhCKOXO3SHCTBEHHONM NpOAyKUMM) 1968 roja.
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H. bubanorpadus
a) I'maBHBIM 3aKOHONATENBHBIM aKTOM SBJISAETCS 3aKOH O NONIepPIKaHII If [IOOLUPEHH U
KOHKYpeHUHH 1979 rojga; Government Printer.
b) TanHpIA CroBop (KapTenM3alusi HIH COIJIACOBAHHBIE MNEHCTBHS MOCTABLIHIKOB)

3aIIpeIaeTcs B COOTBETCTBHH C INPABHTENLCTBEHHBLIM yBenOoMJleHHEM N 801, onyo6.IHKOBAHHBIM B
Government Gazette No 10211, 2 May 1986; Government Printer.

c) Hoxkyan N 15 Copera no KOHKypeHUUM, "PaccienoBaHue CiIydaeB CroBopa O LEHAaX i
YCJIOBHSAX, pacrnpelesieHHH DPbIHKA M yYacTMM B Toprax". 1995 rom; Competition Board,
Private Bag X720, Pretoria 0001, South Africa. (9To paccnenoBaHile [pPHBETO K

o61eMy 3aNlpelIeHHIO TAafHOrO CroBOpa M TPaKTHKH [ONJAEPKAaHUS LEeH MpH Teperpogaxe . )

d) Hoxnang N 22 Cosera 1o KOHKypeHUWH, "PaccliefoBaHMe ciiydaeB OIpaHHYHTENIbHOM
MPaXTHKH H MOHOIONHCTHYECKOro IIOJIOKEHMUS B TMIICOBOIH [IPOMBIUNIEHHOCTH"; Competition
Board, Private Bag X720, Pretoria 0001, South Africa. (3TO paccrenopasue

IIPHBEJIO K 3alpelICHHIO IPAKTHKH HCOIIPpaBOAHHOI'O OTKAa3a B BeOeHHH MOeT H VCTAHOBJIEHHUS
JHCKPHMHMHAIIUOHHBIX LEH B THIICOBOH IPOMBILIIEHHOCTH . )

e) Hoxnan N 26 CoBera no KOHKypeHIWH, "PaccrmemoBaHue cnydyaeB OTpaHHYUTENbHOM
IIPAaKTHKH B Cdepe paclpoCTPaHEHMS] KAcCeT C BHUEO3ANHCIMH Cpelu IPENIPHATHH [0 IIPOKaTy

Byjeoxkaccer"; Competition Board, Private Bag X720, Pretoria 0001, South
Africa. (BTo paccrenoBaHWe IMPUBEIO K 3allPelE€HMIO INPAKTHKH YCTAHOBIEHHS

JUCKPHMHHAIIHOHHBIX 1I¢H H O6y€JIOBerHHbIX CICJIOK B BHIOCOIIPOMBIUIJICHHOCTH, IIPH 3TOM ObLTH
YYTEHbI COOTBETCTBYIOILIIME A4CIEKTHI HEeMAaTepHallbHOMN COOCTBEHHOCTH . )

£) Hoxknag N 30 CoBera mo KOHKypeHIuu, "PaccmemoBanue ¢ 1enbi0 onpeneleHUs,
SIBISETCS JM IOKYNKa [ONOJNHHUTENbHBIX akuMi kommnanuu "Toynndunngs odp Cayr Adpuka

JIUMHTEN" KOMIIaHMAMHU "AHIJIO-aMepHKeH Koprnopediind od Cayr Adpuka numurean" u "Ile Bupc
KOHCONMIEHTe] MaiH3 JUMHTEN" HUIM HX acCOLMMPOBAHHBIMH KOMIIAHMSMHK C HIOHA 1989 roja
OTPAHHYUTEIBHON I[PaKTHMKOH HIH MNPHOOPEeTeHHEM WM IIPUBONUT JIH 3TO K BO3HHKHOBEHUIO

MOHOIIONIMCTHYECKUX YCINOBUH"; Competition Board, Private Bag X720, Pretoria 0001,
South Africa. (B xome paccrenoBaHMS OBl M3y4YeH Pl CIOXKHBIX BOIPOCOB H ObUI

omnpefenied mnonpxon CoBera MO KOHKYPEHUHM K MOHONONHCTHYECKOM CHUTYalHMH, ONEpalydsaM [0
NpUOBPETEHHIO, OTPAHMYMTENBHOH TMPAKTHKE M IlepelyIeTeHHBIM IMPEKTOpaTaM B KOHKYPHPYIOILIMX
KOMMAHUAX, B YACTHOCTH € 3TOH ULEJNbK OBIT IIMPOKO HCIOJIb30BAH MEXKAYHAPOOHBIM OIBIT B
IaHHOHW cdepe.)

g) Hoxman N 46 CoBeTa mo KOHKypeHLMM, "PaccnejoBaHue C LEIbI0 ONpedeleHud,
SIBISIETCS JIM HBIHEIUHUH IUIAH 110 pallHOHANH3aUMH (GYHKINOHUPOBAHUS aBTO3aIlpaBOYHBIX
CTAHLMH, pa3pabOTaHHBIA ¢ y4acTHEM MHUHHCTEPCTBA IIOJIE3HBIX MCKOMAEMEBIX M SHEPreTHKH,
COOTBETCTBYIOIUMX HedTHHBIX KOMMNAHMI, aedcTByomux B IOxHoN Adpuke, u PDemepaunuu
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4ABTOMOOHUIIBHON TNPOMBILIIECHHOCTH , OTPAaHHYMTEIbHON IIPAaKTHKOI; Competition Board,
Private Bag X720, Pretoria 0001, South Africa. (B xome ®TOro paccaefoBaHMS ObLIH

H3YYC€HbI paMKH, DPEryJIHpYVIOLIHE (b)'HKLIHOHHpOBaHHG CEKTOpa KHIOKOTO TOILTHBA, KOHTPOJNbL Han
LHEeHaMIl II OTPAHHYHTEJbHYIO IIPAKTHKY.)

h) Hokman N 52 CoseTa no KOHKypeHUMI, "PaccrlenoBaHile ¢ LENbIO OTnpenese s,
CYLUECTBYET JU HIH MOXKET JIH BO3HHKHYTb Kakas-JM0O OrpaHHYHTENbHas IMPAKTHKA IO CMBICIY

pasfiesna 1 3akoHa O TMOMIEPKAHIN U OOOLIPEHHH KOHKYpeHUHH 1979 roma (3axoHa N° 96
1979 roma) B IPOH3BOJCTBE M pACIpedesieHHH JIEKAPCTB B I0:xHO0 - Adpukanckoit Pecnyfnuke" ;
Competition Board, Private Bag X720, Pretoria 0001, South Africa. (B xonme

3TOr0 pacciefoBaHusl Oblld H3Yy4YeHa OTPAHMYNTENbHAS IIPAKTHKAa B Cdepe 31paBOOXpaHEHHS
3a0CTPEHHEM BHHMAHIA Ha paclpelieIeHHH JeKapCTB Ha YPOBHE PO3HHYHOII TOProOBIAM B KOHTEKCTE
CYLIECTBYIOIUHX ceTeH npedepeHUNaj bHbIX MOCTABOK . )

i) Exeroausie noknanbl CoBeTa N0 KOHKYPeHUHH; Competition Board, Private
Bag X720, Pretoria 0001, South Africa.

3) Pasnuunbele apyrume pmokiansl CoBeTa IO KOHKYpeHHUMH; Competition Board,
Private Bag X720, Pretoria 0001, South Africa.

k) "lonna,u Komuccun mno H3YYEHHIO 3akoHa © PETYIHPOBAHHH MOHOIIONMHCTHYECKUX

ycroBuH 1955 ropga"; Competition Board, Private Bag X720, Pretoria 0001, South
Africa.
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Annax
Colombta - Ley 155

COLOMBIA
Ley 155 de 19569

Por la cual se dictan algunas disposiciones sobre practicas
comerciales restrictivas.
(De 24 de diciembre de 19589)
Prohibicidn de acuerdos o practicas contra |3 libre competencia.
{/igilancia de empresas en posicién de determinar los precios.
Normalizacién de los productos. '
Cbligacién de notiﬁcacién de fusiones. _
Incompatitilidad de los directivos (art.7” de la Ley 50 de 1947).
Incompatibilidad de los vinculos personales entre competidares.
No competencia desleal entre venta directa y venta por independiente.
No monopolizacién de Ia distribucién.
Respeto de los precios de venta al publico.
Definicién de competencia desleal.
Lista de hechcs de competencia desleal.
Investigacicnes de oficio o per denuncia.
Cbtencidn de las pruebas, acta de conclusiones y formulacion de descargos.
Sanciones y muitas.
Recurso de apelacion contra la resolucién del director ejecutivo.
Suspension de la ejecucidn de la sancidn.
Intervencién del Ejecutive en !a fijacion de los precios como garantia al consumidor.
Ceontrol de los revisores al cumplimiento de la Ley.
Nulidad de los acuerdos ilicitos.

Entrada en vigor de la Ley.
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Culambn - Tey (88

LEY 155 DE 1959
(Diciembre 24)

Por la cual se dictan algunas disposiciones sobre practicas
comerciales restrictivas.

El Congreso de Colombia
DECRETA:

Articuio 1°, Modificado: Articulo 1 Decreto 3307 de 1963. Quedan prohibidos los acuerdos o
convenios que directa o indirectamente tengan par objeto limitar la procduccidn, abastecimiento,
distribucién o consumo de materias primas, productos, mercancias o servicios nacionales o extranjeros
Y, en general, toda clase de préacticas, prccedimientos o sistemas tendientes a limitar la libre
competencia y a mantener o determinar precios inequitativos.

Paragrafo. EFGobierno, sin embargo, podra autorizar la celebracidn de acuerdos o convenios que no
obstante limitar la libre competencia, tengan por fin defender la estabilidad de un sector basico de la
produccion de bienes o servicios de interés para la econcmia general (Decreto 1302 de 1964, Articulo
10).

Articulo 2°. Las empresas que prcduzcan, abastezcan, distribuyan o consuman determinado
articulo o servicio, y que tengan capacidad para, determinar precios en el mercado, por la cantidad que
controlen del respectivo articulo o servicio, estardn sometidas a la vigilancia del Estado para los efectos
de la presente ley.

Articulo 3°. El Gobiemo intervendrd en Ia fijacidn de ncrmas scbre pesas y medidas, calidad,
empaque y clasificacion de los productos, materias primas y articulos o mercancias cocn miras a
defender el interés de los consumidores y de los productores de materias primas.

Articulo 4°, Las empresas que se dediquen a la misma activicad productora. abastecedora,
distribuidora o consumidora de un anticulo determinade, materia prima, preducto, mercancia o servicios
cuyos actives individuaimente consicerados o en conjunto asciendan a veinte millones de pesos
($20.000.000) o mas, estaran obligadas a informar al Gobierno Nacional de operacicnes que proyecten
llevar a cabo para el efecto de fusionarse, consolidarse a integrarse entre si, sea cualquiera la forma
juridica de dicha consclidacidn, fusién o integracién.

Paragrafo 1°. E! Gotiemo.Nacional deterd objetar la operacion, previo concepto del Consejo
Nacional de Politica Econdmica y Planeacion, si tiende a producir una indebica restriccion a la libre
competencia (Decreto 1302 de 1964, Articulo 59.

Paragrafo 2°. Si pasados treinta (30) dias de haberse presentado el informe de que trata este
articulo, no se hubiere objetado par el Gobierno la operacion, los interesados pcdran proceder a
realizaria (Decreto 1302 de 1964, Articulo 7).

Pardgrafo 3° Elinforme que deben dar los interesados y su tramite seran absolutamente reservadoes
y los funcionarios que revelen en tcdo o en parte el contenido de los expedientes, incurriran en Ia
destitucion del empleo que impondra el respectivo superior, sin.perjuicio de las demas sanciones
establecicas en el Cadigo Penal (Cddigo Penal, Articulos 154, 155).

~ Articulo 5°. Entiéndese Ia incompatibilidad estabiecida en el articulo 7° de la Ley 50 de 1947 para
los miembros de las juntas directivas y los gerentes de establecimientos de crédito y bolsas de valores,
a los presidentes, gerentes, directores, representantes legales, administradores y miembros de juntas
directivas de empresas, cuyo objeto sea la produccion, abastecimiento, distribucion o consumo de las
mismos bienes o la prestacion de los mismos servicios, siempre y cuando tales empresas individual
a conjuntamente consideradas, tengan activos par valor de veinte millones de pesos ($20.0C0.000) o
mas. -

Paragrafo. La incompatibilidad establecida par el presente articulo no cobija a los presidentes,
gerentes, representantes legales y administradores de las compadfias de seguros que por exigencia de
la ley deben constituir otras sociedades para operar en los ramas de seguros .de vida, seguros
generales y capitalizacion.

Articulo 6°.  Los presidentes, gerentes, directores, representantes legales, administradores o
miembros de juntas directivas de empresas industriales constituidas en forma de sociedades anénimas,
no podran distribuir por si ni por interpuesta persona los productos, mercancias, articulos 0 Servicios
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producidos par la respectiva empresa a sus filiales, ni ser socios de empresas comerciales, que
distnbuyan o vendan principalmente tales preductos, mercancias, articulos o servicios.

Esta incompatibilidad se extiende a los funcicnarios de sociedades de respensabilidad limitada que
tengan como socios ctras sociedades, en forma tal que el numero total de personas naturales exceda
de veinte (20). ’

Paragrafo 1°. La prohibicién contenida en este articule, se extiende a los padres, cdnyuges,
hermancs e hijos de aquellos funcionarios.

Paragrafo 2'. Las empresas tendran un plazc de diez y ocho (18) meses para dar cumglimiento a
lo dispuesfo en este articulo (Decreto 1236 de 1562, Articulos 11 y 12).

Articuio 7°. Las empresas industriales que establezcan o hayan establecido sistemas directos de
distritucién de sus prcductes o por intermedio de empresas comerciales, auténomas o filiales, no
podran vender sus articulcs, mercancias o productos por procedimientos que impliquen competencia
desieal para con los comerciantes independientes que negocien con los mismos articulos o productos
(Decreto 3226 de 1962, Articulo 13)

Articuio 8°. Las empresas comerciales no podran emplear practicas, procedimientos o sistemas
tendientes a monopolizar fa distribucidn ni ejecutar actos de competencia desleal en perjuicio de otros
ccmerciantes (Decretc 3226 de 1962, Articulo 14).

Articulo 9°. Cuando las empresas industriales fijen precios de venta al publico, ni la misma empresa
directamente, o por medic de filiales, o distribuidores, ni los comerciantes independientes, podran
venderios a precios diferentes de los fijados por el productor, so pena de incurrir en las sanciones
previstas para los casos de ccmpetencia desieal (Decretc 1302 de 1964, Articulo 14).

Articulo 10.  Constituye competencia desleal tcdo acto o hecho contrario a la buena fe comercial
y al honrade y normal desenvolvimiento de las actividades industriales, mercantiles, artesanales o
agricclas.

Articulo 11.  (Subrogado Articufo 75 C. Co.). E! Articulo 11 queda asi:
Constituyen competencia desleal los siquientes hechos:

b)) Los medios o sistemas encaminados a crear confusién con un competidor, sus
establecimientos de comercio, sus productos o servicios (515);

2) Los medios o sistemas tendientes a desacreditar a un competidor, sus establecimientes de
comercio, sus productas o servicios;

3) Los medios o sistemas dirigicos a desorganizar intemamente una empresa competidora o
a obtener sus secretos;

4) Los medios o sistemas encauzados a obtener la desviacién de la clientela siempre que sean
contrarios a las costumbras mercantiles;

5) Los medios o sistemas encaminados a crear desorganizacion general del mercado;

B) Las maquinaciones reiteradas tendientes a privar a un competidor de sus técnicos o

empieados de confianza, aunque no produzcan la desarganizacion de fa empresa ni se obtengan sus
secretos;

N La utilizacién directa o indirecta de una denominacién de origen, falsa o engafosa; la
imitacion de origen aunque se indique la verdadera pracedencia del producto o se emplee en
traduccidn o vaya acompaifiada de expresiones tales como "género”, "manera” “imitacidon” o similares;

8) Las indicaciones o ponderaciones cuyo uso pueda inducir al pablico a error sobre la
naturaleza, modo de fatricacién, caracteristicas, aptitud en el emplec o cantidad del producto, y )
9) En general, cualquier otra procedimiento similar a las anteriores, realizado par un competidor

en detrimento de otros o de la colectividad, siempre que sea contraric a las costumbres mercantiies.

Articulo 12.  E! Ministerio de Fomento, de oficic-o por denuncia de cualquier persona, podra
promover par intermedio de la Superintendencia Bancaria, la Superintendencia de Sociedades
Andnimas o la Superintendencia de Cooperativas, las investigaciones par violaciones a esta Ley. .E’n
caso de que el control de la empresa no esté adscrita a las entidades antes dichas, la investigacion
estard a cargo del Ministerio de Fomento. La denuncia debera ser admitida par el Ministerio siempre
que se presente debidamente motivada y acompafiada de prueba sumaria que la justifique (Decreto
1302 de 1364, Articulo 17).

Articulo 13.  La investigacion, de cardcter estrictamente reservado, se adelantara mediante la
exigencia de informes sobre produccién, importaciones, utilizacién de materias primas nacionales y
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extranjeras, sistemas de cistribucién y ventas; per medic de visitas a las refendas empresas y, en
general, mediante la obtencion de todas las pruebas indispensables.

Del acta de conclusiones se dara traslade por un término prudencial hasta de treinta (30) dias a las
entidades denunciadas o que en el curso de la investigacion resuitaren, implicadas a fin de que puedan
formular sus descargos (Decreto 1302 de 1964, Articulo 16).

Articuio 14.  Vencido este término, el expediente pasara al conocimienio cel Ministerio de Famento,
el cual, previo concepto del Consejo de Politica Econémica y Planeaci¢n, podra imponer las siguientes
sanciones:

a) Retiro de las acciones del mercado publico de valcres.
b} Prohibicién de funcianamiento de la empresa para el caso de reincidencia en la viclacidon de
esta Ley.

Ademas de estas sancicnes, y de conformidad con la gravedad de los hechos, pcdra imponer multas
hasta de quinientos mil pesos ($500.000) a favor del Tesoro Nacicnal.

Articulo 15.  Modificado: Decreto 3307 de 1663, Articulo 3. El Articulo 15 quedara asi:

Contra la resolucién que profiere el director ejecutivo, procede el recurso de apelacion ante el Consejo
Directivo de la Superintendencia de Regulacién Ecendmica. "El recurso se interpondrd y decidira de
conformidad con las normas establecidas en el Capitulo !l dei Decreto numero 2733 de 1958, Surtido
el recurso, queda agotada la via gubemativa" (Decreto 1302 de 1564, Articulo 19).

Articulo 16. En el caso de las sanciones previstas en el aparte b) del articulo 14, la demanda de
la resolucién ministerial ante el Consejo de Estado, suspende automaticamente su gjecucion.

Articulo 17. En cumplimiento del articulo 32 de la Constitucion Nacional, el Ejecutivo podrd
intervenir er. la fijacion de los precios cen el fin de garantizar tanto los intereses de los consumidores
como el de lcs productcres y comerciantes. La fijacién de precios podrs realizarta el Gotierno, como
una de las medidas que se tomen con base en la investigacion que se haya verificado de acuerdo con
esta Ley y para los productos o servicios de la empresa objeto de la investigacion.

Igualmente el Estado podra adoptar las siguientes medidas:

a) Fijar un plazo perentorio para que cesen las practicas, sistemas o crocedimientos prehibides;
B) Someter a la empresa o empresas cuyas practicas se investigan, a la vigilancia de la
respectiva entidad encargada del control, por un tiempo determinacdo, en cuanto a su golitica de
produccion, costas, distribucian y precios, y con el solo fin de comprobar gue la empresa ¢ 2Mpresas
acusadas no contintan ejerciendo las practicas comerciales restrictivas que dieron lugar a la
investigacion.

Articulo 18.  Los revisores o interventores deberdn ejercer una estracha vigilancia para darle estricto
cumplimiento a la presente Ley.

Articulo 19.  Los acuerdos, convenios u aperaciones prohibicas gor esta Ley, son absolutamente
nulos por objeto ilicito.

Articulo 20.  Esta Ley regird desde su sancicn.
Dada en Bogota, D.E. , a 14 de Diciembre de 1358.

El Presidente del Senado, JORGE URIBE MARQUEZ. - Ei Presidente de la Camara, JESUS RAMIREZ
SUAREZ. - El Secretario del Senado, Jorge Manrique Teran. - El Secretario de la Céamara, Luis Alfonso
Delgado.

Republica de Colombia. Gobiemo Nacional.
Begota, D.E., 24 de Diciembre de 1859.

Publiquese y ejecltese.
ALBERTO LLERAS
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Decreto N* 1302 de 1 de junio de 1964

Por el cual se reglamenta la Lay 155 de 1959, en armonia con los
Decretos 1653 de 1960 y 3307 de 1963.

Sectores bésicos.

Documentos a suministrar por las empresas al Director Ejecutivo de la Superintendencia de
Regulacién Econdmica (DESRE).

Examen por el DESRE del sector econémica. Control y vigilancia.

Celegacién del control y la vigilancia.

Presuncién de restriccién de competencia.

-Inicio del plazo de autorizacién presuntiva.

Inicio del plazo en caso de informaciones adicionales.

Objecién del DESRE, no por motivos de restriccidn de competencia, a una operacion.
Documentos requeridos que acamparien la solicitud de autorizacidn de concentracién.
Auto def DESRE para peticidén de documentos.

Suspensién temporal de la autorizacién de fusién.

Plazo transitoro para regularizar los consorcios existentes.

Control de incompatibilidades de los directivos.

. Observancia del precio de venta al publico del preducto y accesorios.

Denuncias orales o escritas a la SRE, y datos a informar.

Plazo para los informes requeridos a las empresas. .

El DESRE investigara, salvo delegacidn con facultad de reasumir.

Plazo de consulta al Departamento Administrativo de Planeacion y Providencia de la
Superintendencia vencido el piazo.

Recurso de apelacion contra las resoluciones del DESRE.

Derogacidn del Decreto 3236 de 1962.

Entrada en vigor.
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Se reglamenta la Ley 155 de 1959

DECRETO NUMERO 1302 DE 1564

(junio 10)

por el cual se reglamenta la Ley 155 de 1959, en armonia con los
Decretos 1653 de 1860 y 3307 de 1963

E! Presidente de la Republica de Colombia, en uso de sus facuitades constitucionales,

DECRETA:

Articulo 1o. Para los efectos del pardgrafo del articulo 1° de la Ley 155 de 1959,
considéranse sectores basicos de la produccién de bienes o servicios de interés para la economia
general y el bienestar social, todas aqueilas actividades econdmicas que tengan o llegaran a tener en
el futuro importancia fundamental para estructurar racionalmente la economia del pais y abastecerlo
de bienes o servicios indispensables al tienestar general, tales como:

a) El proceso de produccion y distribucion de bienes, destinados a satisfacer las necesidades
de la alimentacion, el vestido, la sanidad y !a vivienda de la poblacion colombiana;

b) La produccion y distribucién de combustibles y, la prestaciéon de los servicios bancarios
educativos, de transporte, energia eléctrica, acueducto, telecomunicaciones y seguros.

Articulo 2o0. Para el ejercicio de las funciones de que trata el presente Decreto, el Director

Ejecutivo de la Superintendencia de Regulacién Econdmica, se fundamentard en el estudio de los
siguientes documentos, que deben suministrar semestralmente las empresas sujetas a la intervencidn:

a)

b)

©)

e)

Q)
n)

k)

Balances contaples con los respectivos anexos demostrativos de su capacidad financiera,
del volumen de las operacicnes comerciales e industriales y de porcentaje de las utilidades
obtenida en proporcién del capital invertido;

Informes comprobatorios de los costos netos de produccidn distribucion y de las reservas
presupuestales diferidas y destinadas a la amortizacion de las inversiones hechas por la
respectiva empresa industrial o comercial, al igual que otra clase de reservas;

Lista de los precios de los anticulos que produzca o distribuya la correspondiente empresa
Yy Sus respectivas escalas de descuentos para la distribucién y venta de los mismos, a
niveles mayoristas y minoristas;

Muestras de los productes o articuios que !a empresa produzca o distribuya, para verificar
su calidad, peso y empaque y la observancia de las normas sobre pesas y medidas y
clasificacién de los productos;

Informes sobre existencia, origen y costo de las materias primas y productos elaborados y
sobre los saidos en disponibifidad;

Informes sobre la produccién de las materias primas nacionales y extranjeras incorparadas
en el procesamiento industrial y sobre los programas tendientes a fomentar su produccion
total en el pais; o informes scbre la proporcion de materias primas elaboradas de
procedencia nacional o extranjera que adquiera el correspondiente distribuidor o que utilice
el productor de servicios, segin el caso;

Informes sobre los sistemas de transporte, distribucidn venta de los productos o articulos
manufacturados;

Informes sobre los mercados abastecidos por la | respectiva produccidn industrial o empresa
comercial y sobre el volumen de las ventas realizadas en tales mercados;

Informes sobre el-personal de trabajadores ocupadas por la respectiva empresa industrial
0 comercial, sobre el monto anual de los salarios y sobre las prestacicnes de caracter
asistencial establecidas;

Una memoria descriptiva de los equipos de trabajo, de sus costos de adquisicion, instalacion
y operacién, de su capacidad de servicio y de las ampliaciones y mejoras programadas;
Informe sobre el monto de los impuestos nacionales, departamentales y municipales
pagados anualmente por la respectiva empresa industrial o comercial;
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)] Un esquema scbre los sistemas de distribucion, ilustradcs con informaciones ce Ia respectiva
empresa, y
m) Tedos los demds documentos e informaciones gue solicite el Director Ejecutivo de la

Superintendencia de Regulacion Eccnémica en los casas en que por la indole de la empresa

y los prcblemas que suscite su vigilancia, no fueran suficientes los relacicnados
anteriermente.

Articulo 3p. El Cirector Ejecutivo de la Superintendencia de Regulacién Econdmica hara
el analisis de todos los factores enumerados, con el fin de establecer sila empresa o empresas de que
se trata afectan sin metivo justificable los intereses de la respectiva rama de la industria o del comercio,
y en este caso, podra imponeries el cumplimiento de las obligaciones que considere necesarias para
el efectb de su contrcl, a fin de que adopten practicas y procedimientos conformes con la equidad y
con los intereses legitimos de productores y consumidores. Si del examen resultare que dichas
empresas-na estan ocasionando perjuicio a los intereses de los expresados sectores, el Director
Ejecutivo de la Superintendencia de Regulacién Ecandmica pcdrd someterlas ai régimen de libertad
vigilada.

Articulo 4o. E! Director Ejecutivo de la Superintendencia de Regulacion Econémica podra
delegar las funciones de vigilancia y control de que trata el presente Decreto, en los Gobernadores de
los Departamentas o en los Alcaldes de los Distritos que tengan mas de veinticinco mil (25.000)
habitantes. Los Gobemadores, a su vez, podran delegar estas funciones, en cualguier funcionario bajo
su depencencia, previa autorizaciéon del Cirector Ejecutive de la Superintendencia de Regulacion
Econdmica.

Articulo 50. Para los efectos del paragrafo 1° del articulo 4" de la Ley 155 de 1859, se
presume que una concentracién econdmica tiende a producir indebida restriccion de la libre
competencia:

a) Cuando ha sida precedida de convenios ligados entre las empresas con el fin de unificar e
imponer los precios a los productores de materias primas o a los consumidcres, ¢ para
distribuirse entre si los mercados, o para limitar la produccion, distribucién o prestacion del
servicio;

b) Cuando las condiciones de los correspondientes productos o servicics en el mercado sean
tales que la fusidon, consclidacion o integracién de las empresas que los producen a
distribuyen pueda determinar precios inequitatives en prejuicio de los competidores o de los
consumidores.

Paragrafo. Al tenor de lo dispuesto por el articulo 4° de la misma Ley, entiéndase por activas,
individual o conjuntamente considerados, los activos brutos, de las empresas que pretendan fusionarse
0 integrarse.

Articulo 6o. Para los efectos de la autorizacion presuntiva que se establece en el paraqrafo
2" del articulo 4° de la Ley 155 de 1959, el término de 30 dias empezara a contarse desde la fecha
en que la respective solictud de permiso de fusidn, consolidacién o integracion juridico-econdémica pase
al estudio de! Director Ejecutivo de la Superintendencia de Regulacion Econdmica. Esta fecha debera
hacerse constar en el libro que para que tal efecto llevard la Superintendencia de Regulacion
Econdmica.

Articulo 7o. Cuando las informaciones presentadas con la peticion de permiso no
proporcionen suficientes elementos de juicio para que ei Director Ejecutivo de la Superintendencia de
Regulacion Econdmica pueda adoptar la correspondiente decisidn de fondo, el término de 30 dias a
que se refiere el articulo anterior, no empezara a correr a favor de las empresas interesadas sino a
partir de la fecha en que el Director Ejecutiva de la Superintendencia de Regulacién Econémica reciba
las informaciones adicionales que sobre el particular haya solicitado, o a partir de la fecha en que
venza el término sefalado par dicho funcionario para que le sean suministradas.
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Articulo 8o. Cuando el Director Ejecutivo de la Superintendencia de Regulacién Econdmica
objetare una operacidn de fusidn, consclidacidn o integracién de empresas, no porque tienda a
producir una indebida restriccion de la libre competencia sino por cualquiera otro de los motivos
expresados en el articulo 17 de la Ley 155 de 1959, o porque no se le hayan suministrado las
informaciones necesarias sobre los antecedentes, mcdalidades y finalidades de la operacion, la
resolucién comrespondiente no requenrd el ccnceptc previo del Departamento Administrativo de
Planeacién.

Articuio %0. Toda solicitud tendiente a obtener la autorizacién para una conceantracion
juridico-econdrhnica de empresas, deberd contener los siguientes anexos informatives:

a) Certificacion expedida por la Secretaria General de la Superintendencia de Regulacién
Econdmica, acerca de Ia circunstancia de que ninguna de las empresas de que se trate ha
sido sancionada o reconvenida por la practica de sistemas o procedimientos restrictivos de
la libre competencia;

b) La capacidad de la operacién, los mercados abastecidos par las empresas interesadas en
, la indagacidn;
c) Los sistemas de apelacion en general, y concretamente de transporte, distribucién y venta
establecidos por las empresas que pretenden fusionarse, consaolidarse o integrarse;
d) Certificacién de la Secretaria de la Superintendencia de Regulacidn Econdmica, sobre

presentacidn de los documentos exigidos correspondientes al semestre antericr a la fecha
de la solicitud, conforme a lo dispuesto par el articulo 2° de la Ley 153 de 1959;

e) Copia de la escritura de constitucion de cada una de las sociedades, interesadas, y de las
escrituras reformatorias del. contrato de sociedad, registrados conforme a la ley, mas el
certificado de la Camara del Comercio, o de la entidad correspondiente. que acredite quienes
tienen su representacidn, si se trata de personas juridicas; o si se trata de personas
naturales, certificado de la Camara de Comercio en donde conste que la empresa se halla
inscrita en el registro publico de comercio;

f) Copia del ultimo balance de cada empresa, debidamente autenticado:

g) Si se trata de sociedades, copias completa de las actas en gue consten las autorizaciones
de fusion, consalidacion o integracién acerdadas par las respectivas Asambleas Generales
de Socios y las juntas directivas, o copia registrada de los documentcs en que se
convinieran las condiciones de fusidn, consolidacidn a integracion si se trata de empresas
de propiedad incividual;

h) Las demas informaciones que solicite el Director Ejecutivo de la Superintendencia de
Regulacién Econdmica, cuando considere que las establecidas en este articulo no son
suficientes.

-Articulo 10. El suministro de documentos e informes que el Director Ejecutivo de la

Superintendencia de Regulacién Econdmica requiera para formar criteric acerca de cualesquiera de
documentos sometidos a su consideracion, serd ordenado por medio de auto en el que se fije el
término correspondiente, bajo apremio de multa hasta por la suma de diez mil pesos ($10.000). A la
misma sancidn se hardn acreedoras las enpresas que no den cumplimiento a lo dispuesto por el
articulo 2° de este Decreto.

Articulo 11. Las autorizaciones que el Director Ejecutiva de la Superintendencia de
Regulacién Econdmica confiera para la fusién, consolidacidn a integracion de empresas industriales
o comerciales podran ser suspendidas temporalmente y aun revocadas por el mismo funcionario, de
oficio o a solicitud de cualquxer ciudadano, cuando se comprueba que la nueva organizacion juridico-
econdmica ha incurrido en violacion de la normas consagradas por la Ley 155 de 1956.

Articulo 12. Los conscrcios industriales que existian antes de la Ley 155 de 1959, y las -
concentraciones juridico-econémicas organizadas con posterioridad a su vigencia sin el permissc de
la Superintendencia de Regulacién Econdmica, deberan presentar al Director Ejecutnvo de la misma,

dentro de los 90 dias siguientes a la vigencia del presente Decreto, y necesitaran autorizacion del
citado Director para continuar ejerciendo sus actividades econdmicas.
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Articulo 13. Para el control de las incompatibilidades establecidas por el articulo 5° de la

Ley 155 de 1959, las empresas induslriales y ccmerciales sujetas a la intervencion del Estado deberan
presentar anualmente a la Superintendencia de Regulacién Econémica la relacidn de los integrantes
de sus juntas directivas de los funcionarios encargados ce su representacion, direccion y
administracién.

Articuio 14. La cbservancia de los precios de venta al publico, estatlecida por el articulo So
de la citada Ley, comgrende el precio unitario de los productos y articulos manufacturados y el de los
accesorios ‘¢ aditamentos complementarios indispensables para su uso y aprovechamiento.

Articuio 15, Las denuncias ante la Superintendencia de Regulacion Econémica por viclacion
de las normas de la Ley 155 de 1959, podran ser orales o escritas, y su motivacién consistird en la
enunciacidn concreta de! infractor o infractores, su domicilio social o comercial y de los actos
constitutivos de la violacidn denunciada.

Articulo 16, Los informes reguerides por el articulo 13 de la Ley 155 de 1858 deberdn ser
suministrados dentro de un plazo de 15 dias, contados a partir de la fecha en que los informes hayan
sido suministrados o en que se haya vencido el término dentro del cual debieron suministrarse.

Articulo 17. El Director Ejecutivo de !a Superintendencia de Regulacién Econdmica
adelantara y llevara hasta su término las investigaciones que no confie a las entidades que se refiere
el articulo 12 de la Ley 155 de 1859, y ejercera la vigilancia sobre las diligencias que practiquen dichas
entidades, pudiendo reasumir el negocio o negocios corresponcientes cuando lo considere cenveniente
para el éxito de las investigaciones.

Articulo 18. Para que rinda el previo concepto gue le corresponce, la Superintendencia
sefialara al Departamento Administrativo de Planeacién un plazo prudencial, no superior a treinta (30)
dias, vencido el cuai la Superintendencia procederd de todas maneras a dictar la providencia
respectiva.

Articulo 19. Contra las resoluciones que prcfiera el Director Ejecutivo de la
Superintendencia de Regulacién Econdmica, prccede el recurso de apelacion, de conformidad con lo
dispuesto por el articulo 30 del Decreto 3307 de 1863.

Articulo 20. Derdgase en todas sus partes el Decreto niémero 3236 de 1862.

Articulo 21. Este Decreto rige desde la fecha de su expedicion.

Comuniquese y cumplase.

Dado en Bogota, D.E., 2 10 de junio de 1991.

GUILLERMO LECN VALENCIA
El Ministro de Fomento, Anibal Vallejo Alvarez.
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COLOMBIA
Decreto 2153 de Diciembre 30 de 1992

. Por el cual se reestructura la Superintendencia de Industria y Comercio y se dictan otras

Capitulo .-

Capitulo 1. -

Capitulo 111.-

Capitulo V.-

Capitulo V.-

Capitulo VI. -

disposiciones.
NATURALEZA Y FUNCIONES
art.1 Naturaleza , ant.2. Funciones
ESTRUCTURA DE LA SUPERINTENDEN_CIA

art.3. Estructura

Cespacho det Superintendente: Cficinas

Despacho del Superintendente Delegado para Ia Promocion

de la Competencia

Divisién de Promocién de la Competencia

Despacho del Superintendente Delegado para la Propiedad

Industrial
4. Despacho del Superintendente Delegado para la Proteccién

del Consumidor

5. Secretaria General
6. Organos de Asesaria y Coordinacién

art.4. Funciones del Superintendente de Industria y Comercio.

art.5a9. Funciones Oficinas: Juridica, Planeacicn, Sistemas, Calidad,
Comunicaciones

art.10. Funciones de los Superintendentes Celegados.

art.11. Funcicnes Especiales del Superintendente Delegado para la Promocién
de ia Competencia.

ant.12. ~Funciones de la DivisiGn de Premocion dela Competencia.

art.13 a 22, Funciones Especiales de los de los demas Superintendentes Delegados,
las Divisiones y la Secretaria General.

Ll P
—

ORGANOS DE ASESCRIA Y CORDINACIGN

ant.24. Consejo Asesor para asuntos relacionados ccn la Promocién de la
Competencia
art.25 a 27. Comité de Coordinacién, Comisién de Personal, y Junta de Licitaciones.

DISPOSICIONES LABORALES TRANSITCRIAS

. DISPOSICIONES GENERALES, art.28 a 33;

i DE LAS INDEMNIZACICNES, art.34 y 35,

. DE LAS BONIFICACICONES, an.36;

V. DISFPOSICIONES COMUNES AL REGIMEN DE 11 Y llf, art. 37 a 43;

DISPOSICIONES COMPLEMENTARIAS

art.44. Ambito funcicnal. Continua el ejercicio de las normas sobre la promocion
de la ccmpetencia y practicas comerciaies restnctlvas consagradas en
{a ley 155 de 1958;

art.45, Definiciones:
1.Acuerdo, 2.Acto, 3.Conducta, 4.Control, 5.Posicién Dominante,
6.Producto;

art.46. Prohibicién, _

art.47. Acuerdos contrarios a la Libre Competencia.

art.48. Actos Contrarios a la Libre Cempetencia.

art.49, Excepciones.

art.50. Abusao de Posicion Dominante.

art.51. Integracién de Empresas.

art.52. Procedimiento.

DISPOSICIONES VARIAS, art.53 a 59.
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DECRETO 2153 DE DICIEMBRE 30 DE 1992

Por el cual se reestructura la Sugerintendencia de
Industria y Comercio y se dictan otras disposiciones

EL PRESIDENTE DE LA REPUBLICA DE CCLOMBIA

en ejercicio de las atribuciones constitucionales, en
. especial de las que le confiere el Articulo Transitorio 20
de la Constitucion Folitica y tenienda en cuenta las recomendaciones
de la Comisién de que trata el mismo articulo,

DECRETA:

CAPITULO |
NATURALEZA Y FUNCIONES

ARTIiCULO 1 Naturaleza.- La Sugerintendencia de industria y Comercio es un
organismo de caracter técnico adscrito al Ministerio de Desarrollo Economico, que goza de autonomia
administrativa, financiera y presupuestal.

ARTiCULO 2° Funciones.- La Superintendencia de Industria y Comercio ejercera
las siguientes funciones:

1. Velar por la observancia de las disposiciones sobre promocién de la competencia y practicas
comerciales restrictivas, en Ics mercacdos nacionales sin perjuicio de las competencias sefialadas en
las normas vigentes a otras autoridades; atender las reclamacicnes o quejas por hechos que afecten
la competencia en los mercados y dar tramite a aquellas que sean significativas, para alcanzar, en
particular, ias siguientes finalidades: mejorar ia eficiencia del aparato productivo nacional; que los
consumidores tengan libre escogencia y acceso a los mercados de bienes y servicics; que las
empresas puedan participar licremente en Ics mercados: y, que en el mercado exista variedad de
precios y calidades de bienes y servicios.

2. Imponer las sanciones pertinentes por violacién de las normas scbre practicas comerciales
restrictivas y promocién de la competencia, asi como per la inobservancia de las instrucciones que en
desarrollc de sus funciones imparta la Superintendencia;

3. Imponer sanciones a las empresas oficiales o privadas que presten los servicios publicos de
telecomunicaciones, energia, agua potable, alcantarillado y aseo, cuando se atente contra los principios
de libre competencia, a solicitud de una de las Comisiones de Regulacién de tales servicics, 0 cuando
se incumplan las normas vigentes en materia tarifaria, facturacion, medicién, comercializacién y
relaciones con ef usuario.

4. Velar por la observancia de las disposiciones sobre proteccion al consumidor a que se refiere
este decreto y dar tramite a las reclamaciones 0 quejas que se presenten, cuya competencia no haya
sido asignada a otra autoridad, con el fin de establecer las responsabilidades administrativas del caso
u ordenar las medidas que resuften pertinentes;

5. Impaoner, previas explicaciones, de acuerdo con el procedimiento aplicable, las sanciones que
sean pertinentes por violacién de las normas sabre proteccién al consumidor, asi coma por la
inobservancia de las instrucciones impartidas por la Superintendencia;

6. Administrar el sistema nacional de la propiedad industrial y tramitar y decidir los asuntos
refacionados con la misma, '

7. Ejercer el control y vigilancia de las camaras de comercio, sus federacionesy confederaciones,
de acuerdo con las disposiciones vigentes sobre la materia, y coordinar lo relacionado con el registro
unico mercantil;
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8. Resolver los recurscs de apelacion y queja interpuestos contra los actos expedidos per las
cdmaras de comercio;
9. Solicitar o recibir asistencia técnica y financiera, a través del Fondo Especial de la misma

Superintendencia, de entidades intemacicnales o de gobiernos extranjeros para el desarroilo de sus
prcgramas;

10. Soljéitar a las personas naturales y juridicas el suministro de datas, informes, libros y papeles
de comercio que sa requieran para el correcto ejercicio de sus funciones;

11. Practicar visitas de inspeccién con el fin de verificar el cumpiimiento de las disposiciones
legales cuyo control ie comgpete y adoptar las medidas que correspondan conforme a la ley:;

12. Interrogar bajo juramento y ccn observancia de las formalidades previstas para esta clase de
pruebas en e! Cédigo de Procedimienta Civil, a cualguier persona cuyo testimonio pueda resuftar Gtil
para el esclarecimiento de los hechos durante el desarrcllo de sus funciones.

13. Estabiecer, coordinar, dirigir y vigilar los programas nacionales de control industrial de calidad,
pesas, medidas y metrclcgia, y organizar los iaboraterics de control de calidad y metrologia que
considere indispensables para el adecuado cumplimiento de sus funciones;

14. Fijar el término de la garantia minima presunta para bienes o servicios;

15. Prchibir 0 someter al cumplimiento de raquisitcs especiales la propaganda comercial de todos
o algunos de los bienes o servicios que por su naturaleza o componentes sean nociveos para Ia salud;

16. Acreditar y supervisar los organismos de centificacicn, los latoratorics de pruebas y ensayo y
de calitracién que hagan parte del sistema naciona! de certificacian;

17. Oréanizar el sistema de registro de calidad e ideneidad de Gue trata el Decreto 3466 de 1982
y las disposiciones gue lo adicionen o reformen;

18. Establecer las normas necesarias para la impiantacién del sistemz internacional de unidades
en los sectores de la industria y el comercio;

19. Fijar requisitcs minimos de calidad e idoneidad para ceterminacos bienes y servicics, mientras
se oficializan las ncrmas técnicas correspondientes,

20. Asesorar al Gobiemno Naciona! y participar en la formulacion de !as politicas en todas aquelias
materias que tengan que ver con la proteccién al consumidor, la promocion de la competencia y la
propiedad industrial y en las demas 4reas propias de sus funciones;

21. Instruir a sus destinatarios sobre la manera como deben cumplirse las disposiciones en las
materias a que hace referencia el numeral anterior, fijar los criterios que faciliten su cumplimiento y
sefialar los procedimientos para su cabal aplicacion.

22. Asumir, cuando las necesidades publicas asi lo aconsejen, el conocimiento exclusive de las

investigaciones e imponer las sanciones por violacign de las normas sobre control y vigilancia de
precios; :

23. Las demas funciones que, en lo sucesivo, le asigne la ley.
PARAGRAFO. La funcidn a que se refiere el numeral 3c. del presente articulo sera ejercida por la

Superintendencia de Industria y Comercio hasta tanto la ley regule las funciones de la Superintendencia
de Servicios Publicos.
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CAPITULO I .
ESTRUCTURA DE LA SUPERINTENDENCIA
ARTICULO 3°. Estructura.- La Superintendencia de Industria y Comercio tendra
la siguiente estructura:
1. DESPACHO DEL SUPERINTENDENTE
1.1. QOficina Juridica
1.2.  Oficina de Planeacién
1.3. Oficina de Sistemas
1.4. Oficina de Calidad
1.5. Oficina de Comunicaciones
2. DESPACHO DEL SUPERINTENDENTE DELEGADO PARA LA PROMOCION DE LA
COMPETENCIA.
2.1 Divisiéon de Promocion de la Competencia
2.2 Divisién de Cdmaras de Comercio
3. DESPACHQ DEL SUPERINTENDENTE DELEGADO PARA LA PROPIEDAD INDUSTRIAL.
3.1. Divisién de Signos Cistintivos
3.2. Divisiéon de Nuevas Creaciones
4. DESPACHO DEL SUPERINTENDENTE DELEGADO PARA LA PROTECCION DEL
CONSUMIDOR.
4.1. Divisidon de Proteccidn al Censumidor
42. Divisién de Normas Técnicas
4.3. Divisién de Metrologia
5. SECRETARIA GENERAL.
5.1. Divisidn Administrativa
52 Divisidn Financiera
6. ORGANQOS DE ASESCRIAY COORDINACION
6.1. Consejo Asesor
6.2. Comité de Coordinacion
6.3. Comité de Personal
6.4, Junta de Adquisiciones y licitaciones
ARTICULO 4" Funciones del Superintendente de Industria y Comercio. Al

Superintendente de Industria y Comercio, como jefe del organismo, le
corresponde el ejercicio de las siguientes funciones:

1. Dirigir la Superintendencia de Industria y Comercig, conjuntamente con los Superintendentes
Delegados;
2. Velar por el cumplimiento de las disposiciones legales relativas a la entidad y por el eficiente

desempefio de las funciones técnicas y administrativas de la misma;

3. Solicitar a las juntas directivas de las Camaras de Comercio la remocion de sus dignatarios y
empleados, cuando lo considere necesario para la buena marcha de las mismas,
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4, Cecretar, cuando lo cansicdere pertinente y segun ias circunstancias, la suspension o cierre de
las Camaras de Comercic; :
5. Deciair las solicitudes de patentes de invencidn;,
6. Otcrgar' licencias otligatorias de patentes, en los casos preavistos er. 1a ley;
7. ch}'etar la cacucidad de los derechos cenferidos por las patentes de invencidn;
8 Deéidir los recursos de apelacion y gueja contra los actos expedidos por el jefe de fa Divisién
Sigros Distintivos, que se refieran a marcas notorias;
8. Acreditar, previo el cumpiimiento de los requisitos pertinentes, a las personas encargadas de

certificar ef cumgplimiento de las nommas técnicas, cancelar la autcrizacién correspondiente y sedalar
las condiciones del uso de! seilo oficial de calidad,

10. Vigilar el cumplimiento de las disposiciones sobre promaocién de la competencia y practicas
comerciales restrictivas establecidas por la ley 155 de 1859, disposiciones complementarias y en
particular aquellas a que se refiere el presente decreto, resgecto de todc aquél que desarroile una
actividad econdmica, independientemente de su forma o naturaleza juridica, con sujecion ai articulo 20,
numeral 111, del presente decreto;

11. Ordenar, como medida cautelar, la suspension inmediata de conductas que puedan resultar
contrarias a las disposicicnes a que se refiere el numeral antericr;

12. Decidir sobre la terminacién de investigaciones por presuntas violaciones a las disposiciones
a que se refiere el numeral 10 del presente articulo, cuando a su juicio el presunto infractor brinde
garantias suficientes de que suspendera o modificard la conducta por la cual se le investiga.

13. Ordenar a los infractores la modificacién o terminacién de las conductas que sean contrarias
a las disposiciones scbre promocion de la competencia y practicas comercizales restrictivas a que slude
el presente decreto;

14. Pronunciarse scbre la fusion, censclidacidn, integracién y adquisicion det control de empresas;

15, Imponer sanciones pecuniarias hasta por el equivalente a dos mil (2.000) salarics minimaos
mensuales legales vigentes al momento de la imposicién de ia sancién, por la violacién de las normas
sobre promocién de la competencia y practicas comerciales restrictivas a que se refiere el presente
decreto.

Asi mismo, imponer las sanciones sefialadas en este numeral por violacion a la libre competencia 0
incumplimiento en materia de tarifas, facturacién, medicién comercializacion y relaciones con el usuario
de las empresas que presten los servicios pubiicos de telecomunicaciones, energia, agua potable,
alcantarillado y aseo, en estos URimos sectores mientras la ley regula ‘las funcicnes de [a
Superintendencia de Servicios Publicos.

16. Imponer a los administradores, directores, representantes legales, reviscres fiscales y demas
personas naturales que autoricen, ejecuten o toleren conductas violatorias de las normas sobre
promocién de la competencia y practicas comerciales restrictivas a que alude el presente decreto,
multas de hasta trescientos (300) salarios minimos legales mensuales vigentes en el momento de la
imposicién de la sancidn, a favor del Tesoro Nacional. Asi mismo, imponer la sancién sefialada en este
numeral a los administradores, representantes legales, revisores fiscales y deméas personas naturales
que autoricen, ejecuten o toleren practicas contrarias a la libre competencia en la prestacién de los
servicios pablicos de telecomunicaciones, energia, agua potable, alcantarillado y aseo, en estos eventas
hasta tanto la ley regule las funciones de la Superintendencia de Servicios Publicos.
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17. Fijar los requisitos minimos de calidad e idoneidad de determinados bienes y servicics mientras
se oficializan las normas técnicas correspondientes; :

18. Asesocrar al Gobiemo en ia reglamentacion y el otcrgamiento del Premio Nacional de la Calidad;

18. Nombrar, remover y administrar el personal de la Superintendencia de acuerdo con las normMmas
vigentes, con excepcion de los Superintendentes Delegados, cuya designacion y remccion es
competencia del Presidente de la Republica;

20. Dingir la elaboracién del proyecto de presupuesto de la entidad y someterio a consideracidn
det Ministerio de Desarrollo Econdmico;

21. Rendir informes detallados al Presidente de la Repdblica y al Ministro de Desarrollo Econdmica,
de conformidad con. las normas legales;

22. Sefialar las politicas generales de la entidad,

23. Expedir los actos administrativas que le correspondan asi como los reglamentos y manuales
instructivos que sean necesarios para el cabal funcionamiento de !a entidad;

24 Decidir los recursos de reposicién y 1as solicitudes de revocacion directa interpuestos contra
los actos que expida,

25. Establecer grupos intemos de trabajo de acuerdo con los otjetivos, necesidades del servicio
y planes y programas que trace la entidad;

26. De acuerdo con la estructura organica, reasignary distribuir competencias entre las distintas
dependencias cuando ello resulte necesario para el mejor desempefic de las funciones de la
Superintendencia de Industria y Comercio;

27. Expedir, cuando lo considere pertinente, los actes administrativas que por virtud del presente
decreto le correspondan a los Superintendentes Delegados-,

28. Las demas que, en lo sucesivo, le asigne la ley y las que le correspenden por la naturaleza de
Sy cargo.

ARTICULO §5°. Funciones de la Oficina Juridica. Son funciones de la Oficina Juridica:

1. Asesorar al Superintendente de Industria y Comercio, a lcs Superintendentes Delegados y al
Secretario General en los asuntos juridicos de competencia de la Superintendencia de Industria y
Comercio;

2. Absolver las consultas que en materia juridica hagan el publico en general y las depen'dencias
de la entidad, dentro de la competencia de la Superintendencia de Industria y Comercio;

3. Elaborar o revisar los proyectos de contratos de la Superintendencia de Industria y Comercio;
4. Atender y controlar el tramite de los procesos en que tenga interés la Superintendencia de
Industria y Comercio y mantener informado al Superintendente sobre el desarrollo de los mismos;

5. Coordinar, controlar y evaluar los procesos administrativos disciplinarios que se adeianten
contra funcionarios o exfuncionarios de la entidad;

6. Recopilar las leyes, decretos y demas disposiciones legales que se relacionen con el campo
de accién de la Superintendencia de Industria y Comercio;
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7. Coordinar con las demas dependencias la elaboracion de conceptos juridicos con el objeto de
mantener uniformidad de criterio;

8. Las demés que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 5" Funcicnes de la Oficina de Planeacién. Scn funciones de la Oficina de
Planeacién:

1. Asescrar al Superintendente de Incustria y Comercio en la acopcion de planes y programas,

en concordancia con los objetivos de la Superintendencia y la politica adoptada pcr el Gobiermo
Nacional;

2. Preparar el presupuesto anual de funcionamiento de la Superintendencia de Industria y
Comercio y coordinar lo relativo a los programas de inversion;

3. Elaberar, con base en los planes propios de cada area, el plan general de trabajo de la
Superintandencia de Industria y Comercio y sugerir la determinacién global de los recursos;

4. Planificar, asesorar y evaluar periédicamente el proceso administrativa, elaborando los
reglamentos necesarios para la ejecucion de las medidas que deban aplicarse en cuanto a funciones,
sistemas, métodos, procedimientos y tramites administrativas, y mantener los respectivos manuales
actualizados; :

5. Presentar los informes que le sean solicitados por el Superintendente;

6. Preparar, en ccordinacitn con la Divisién Administrativa, el programa anual de compras de Ia
entidad;

7. Las demds que se le asignen de acuerdo con la naturaleza de |2 dependencia.

ARTICULO 7°. Funciones de la Oficina de Sistemas. Son funcicnes de la Cficina de
Sistemas:

1. Asesorar al Superintendente en los asuntos relacionados cor el procesamiento y analisis de
datos;

2. Programar, dirigir y coordinar las actividades relacionadas con el procesamiento, analisis,

archivo y suministro de informacion que produzca o reciba la entidad;

3. Dirigir la elaboracion de los estudios que permitan determinar la factibilidad técnica y eccndmica
para la adquisicion o modificacién de sistemas y equipos de procesamiento electrénico de datos y
presentar las recomendaciones del caso,

4. Orientar la elaboracién de los términos de referencia para la contratacion o adquisicion de
servicios de sistemas o equipos de procesamiento de datos;

5. Colaborar con la Oficina Juridica en la elaboracidn de las minutas de contratos de la
Superintendencia en el campo de la informaética;

6. Dirigir !a elaboracion de los sistemas bomputarizados que se requieran para el desarrollo de
la entidad;

7. Coordinar el oportunac y eficiente suministro de la informacion procesada por el computador:

8. Velar por la adecuada instalacion y mantenimiento de equipos;
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9. Disefiar los mecanismos de control que se requieran para garantizar la seguridad de la
informacién que contengan las diferentes aplicaciones;

10. Presentar los informes solicitadcs por el Superintendente, los Superintendentes Delegados o
el Secretario General;

11. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 8°. Funciones de la Oficina de Calidad. Son funciones de la Cficina de
Calidad:

1. Asesorar al Superintendente de Industria y Comercioc en la definicidn de la filosofia de calidad
en el servicio que debe adogptar el organismo;

2. Disefiar. un plan anual de accién para el mejeramiento de la calidad en toda la
Superintendencia de Industria y Comercio;

3. Difundir la politica de calidad en el servicio adoptada por la Superintendencia de Industria y
Comercio e informar a los funcionarios de todos los niveles sobre el significado de la politica de calidad,
asi como su realizacion e impiantacion;

4, implantar métcdos de informacion sobre la calidad en el servicio y promover la motivacion y
participacion de los funcionarios de Ia Superintendencia de Industria y Comercio en los programas que
se establezcan;

5. Proponer los correctivos necesarios cuando se detecten deficiencias en las dependencias en
cuanto al cumplimiento de las disposiciones legales y las politicas institucionales;

8. Velar por el cumplimiento del tramite de las quejas y peticiones elevadas ante la
Superintendencia de Industria y Comercio y llevar el respective control;

7. Establecer mecanismos de seguimiento y control al programa anual de actividades;
8. Disefiar y proponer la aplicacién de métodos y procedimientos de control intemo en relacién

con las distintas areas de la Superintendencia de Industria y Comercio, de conformidad con lo que
disponga la :

S. Establecer indicadores de gestion para las actividades de la Superintendencia de Industria y
Comercio;
10. Evaluar periddicamente la ejecucién de los planes propios de cada area, asi como el plan

general de trabajo de la Superintendencia de Industria y Comercio;
11. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 9°. Funciones de 1a Oficina de Comunicaciones. Son funciones de la Oficina
dg Comunicaciones:

1. Asesorar al Superintendente de [ndustria y Comerciq, Superintendentes Delegados y Secretario
General en todos los asuntos relacionados con la informacion y divulgacion de las actividades que
desarrolia la Superintendencia, i
2. Emitir, previa autorizacion del Superintendente de Industria y Comercio, comunicados oficiales
con destino a los medios de comunicaciéon masiva tales como prensa, radio y television, sobre las
actuaciones de la Superintendencia, paliticas y planes y programas a desarrollar;
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3. Coordinar las labores de disefio y diagramacién de las revistas que publica la Superintendencia
de Industria y Comercio, en especial de la publicacién de la Gaceta de Propiedad Industrial-,

4. Disefiar los sistemas de comunicacion intema que requiera la Sugerintendencia y que
garanticen la 2ficiente divulgacion de los temas que interesan a los funcionanos en general;

S. Cclaborar en la definicion de términos de referencia de los contratos o convenios en materia
de prestacién de Servicios de edicién, publicacién y publicidad de anuncios de prensa de la
Superintendencia;

8. Seleccionar datos e informacién publica de interés para la entidad y hacerlos conaocer
intemamente; y

7. Las demas que se [e asignen de acuerdo con la naturaleza de !a dependencia.

'ARTICULO 10" _ Funciones de los Superintendentes Delegadcs. Son funciones de los
Superintendentes Delegadas, sin perjuicio ce las especiales gue corresponde a cada uno de ellos, las
siguientes:

1. Colaborar con el Superintendente de Industria y Comercio en la direccién de la
Superintendencia y, en especial, en lo referente a las dependencias bajc su Cargo,

2. Velar por el cumplimiento de las normas y leyes vigentes y proponer nuevas disposiciones;

3. Encargarse, cuando asile decida el Presidente de !a Repubiica, de las ‘unciones del Despacha
de! Superintendente de Industria y Comercio en sus ausencias temporales,

4. Velar por el eficiente desempefic de las funciones técnicas y acministrativas, asi como
coordinar la actividad de las dependencias a su cargo;

5. Recibir y evaluar los informes que les sean presentados por los jefes de las divisiones a su
cargo e informar periédicamente al Superintendente o a solicitud de éste, sobre el estado de los
asuntos de sus dependencias y el grado de ejecucion de los programas de las mismas;

6. Las demds que les delegue o sefiale el Superintendente de Industria y Comercio.

ARTICULO 11. Funciones Especiales de! Superintendente Delegada para la Promacion
de la Competencia.

1 Iniciar de oficio, o per solicitud de un tercero, averiguaciones preliminares sobre infracciones
a las disposiciones sobre promocion de la competencia y practicas comerciales restrictivas sefialadas
en el numeral 10 del articulo 40. del presente decreto,

2. Resolver sobre la admisibilidad de las denuncias de que trata el numeral anterior.

3. Tramitar la averiguacion preliminar e instruiria investigacién tendiente a establecer la infraccion
a las disposiciones sobre promocion de 1a competencia y practicas comerciales restrictivas a que s€
refiere el presente decreto;

4. Mantener un registro de las investigaciones adelantadas y de las sancicnes impuestas, asi
como de los compromisos adquiridos en desarrollo de los procedimientos correspondientes a las
disposiciones sobre promocién de la competencia y practicas comerciales restrictivas;

5. Imponer a las personas que ejerzan profesionalmente el comercio, sin estar matriculadas en
el registro mercantil, multas hasta el equivalente de diecisiete (17) salarios minimos mensuales legales
vigentes al momento de la imposicién de la sancién;
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8. Imponer a las Camaras de Comercio, previas explicaciones, muitas hasta el equivalente a
ochenta y cinco (85) salarios minimos mensuales legales vigentes al momento de la imposicién de la
sancion, por infraccidn a las leyes, a los estatutes g a cualquier otra norma legal a que deten sujetarse,
as{ como per la inobservancia de las ordenes e instrucciones impartidas por la Superintendencia de
Industria y Comercic;

7. Aprotar el reglamento intemo de las Cdmaras de Comercio,

8. Decidir {ds recursos de reposicion y las sclicitudes de revocatoria directa contra los actos que
expida;

9. Decidir los recursos de apelacidn y queja interpuestos contra actos emanados de las Camaras
de Comercio. :

ARTICULO 12. Funciones de la Divisién de Promocién de la Competencia. Son funciones

"de la Divisién de Promocién de la Competencia:

1. Apoyar al Superintendente Delegado para la Promocidn de la Competencia en la tramitacién
de las averiguaciones preliminares y !a instruccion de los casos sobre infraccion a las disposiciones
sobre promocidn de la ccmpetencia y précticas comerciales restrictivas;

2 Atender las quejas formuladas por los particulares y si en desarrollo de éstas se observaren
posibies violaciones a las disposiciones sobre practicas comerciales restrictivas de la competencia,
proponer ante el Superintendente Delegado para la promocion de la competencia la iniciacion del
procedimiento corespondiente, cuando la importancia de la conducta o de la practica asi lo amerite;
3. Atender las consultas que se le formulen relativas al drea a su cargo;

4. Tramitar las solicitudes tendientes a la consolidacién, integracion o fusién y obtencién del
control de empresas, en los términos establecidos en 13 ley;

5. Elaborar los proyectos de resolucién mediante los cuales se imponen sanciones por violacién
a las normas sobre practicas comerciales restrictivas de la libre competencia;

6. Instruir las investigaciones que se inicien para establecer el cumplimiento de las normas
relativas al 4rea a su cargo;

7. Cbtener y mantener la informacién relevante sobre los diferentes mercados nacionales &
intemacionales, clasificados segun la codificacién técnica;

8. Elaborar los estudios econémicas y técnicos necesarios para el cumplimiento de las funciones
de la Delegatura de la Promocion de la Campetencia;

S. Las demas que se le asignen de acuerdo con la naturaleza de.la dependencia.

A!_iﬁCULO 13. Funciones de la Division de Camaras de Comercio. Son funciones de la
Division de Camaras de Comercio.

1 Estudiar y proyectar los actos administrativos que decidan las solicitudes de creacion de nuevas
camaras de comercio;

2. Vigilar las elecciones de las juntas directivas de las camaras de comercio;

3. Vigilar administrativa y contablemente el funcionamiento de las camaras de comercio, Sus
federaciones y confederaciones;

4. Atender las consultas que se le formulen relativas al area a su cargo,
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s Prcyectar los recursos de apelacién y queja interpuestos contra los actes de registro mercantil
emanados de las Camaras de Comercio.

6. £-,aluar el informe o memorial presentado per las camaras de comercio acerca de las labores
realizadas en el afio anterior y el concepto que estas entidades deben presentar scbre la situacion
econdmica de sus respectivos zonas, asi como el detalle de sus ingresos y egresos:

7. Eiaborar los proyectos de Resolucion mediante los cuales se imponen sanciones en ias
materias d¢ su competencia;

8. Evaluar el registro Unico mercantil y proponer las condiciones a que debe someterse dicho
registro, asi como proyectar los instructivos que sea necesario expedir a efecto de coordinario.

9. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

- ARTICULO 14. Funciones Especiales del Superintendente Delegado para la Propiedad
Industrial. Son funciones especiales del Superintendente Celegado para la Propiedad !ndustrial:

1. Decidir los recursos de apelacion y queja contra los actos expedidos por los jefes de las
divisiones a su cargo, excepcién hecha de aquellos que le corresponcen al Superintendencia de
Industria y Comercio, en los términos del presente decretc.

2. Decidir las solictudes relacionadas con los modelos de utilidad;
3. Decretar la caducidad de ios derechos conferidos por las patentes de modeles de utilidad.
ARTICULO 15. Funciones de la Divisién de Signos Distintivos. Son funcicnes de la

Divisidn de Signos Distintivos:

1. Tramitar y decidir ias solicitudes que se relscionen con el registrc de marcas, lemas
coemerciales y disefios industriales, con ia renovacion de Marcas y lemas comerciales y con el depcsito
de los nombres y ensefias comerciales; :

2. Decidir, conforme a !a ley, las cancelaciones y caducidades de las marcas,

3. Llevar los archivos y registres de los signos distintivos;

4. Absalver las consuitas de fos asuntcs atinemeé a las funci‘ones a su cargo,

5 Preparar el material para la elaboracién de la Gaceta de Propiedad industrial en lo referente

al area a su cargo;
6. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 1s. Funcicnes de la Division de Nuevas Creaciones. Son funcicnes de la
Division de Nuevas Creaciones:

1. Tramitar las sclictudes de patentes de invencion y de modelos de utilidad;
2. Tramitar las solicitudes de licencias obligatorias 'y de prorroga en los Casos orevistos en fa ley,
3. Tramitar las ficencias de explotacién, traspasos, cambios de nomtre y domicilié y prérrogas

relacicnadas con los modelos de utilidad;

4, Estudiar la procedencia de la caducidad de los derechos conferidos por !as. patentes y modelos
de utilidad,
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5. Llevar los archivos y registres de las patentes y modelos de utilidad,
6. Absolver las consultas de los asuntos atinentes a las funciones de la divisién;
7. Preparar el material para la elaboracién de la Gaceta de Propiedad Industrial en lo referente

al area a su cargo;
8. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTiCULO 17. Funciones Especiales del Superintendente Delegada para la Proteccion
del Consumidor. Son funciones del Superintendente Delegado para la Proteccién del Consumidor:

1. Aplicar las medidas y sanciones a que haya lugar, de acuerco con la funcién prevista en el
numeral 22 del articulo 20. del presente decreto conforme a la ley, en las materias de su competencia,
en especial \as.previstas en el decreto ley 34€6 de 1982

2. Decidir los recursos de reposicion y 1as solicitudes de revocateria directa contra los actos que
expida;
3. Prohibir o someter al cumplimiento de requisitos especiales la propaganda comercial de todas

o algunos de los bienes © servicios que por su naturaleza o componentes sean nocives para la salud;

4. Ejercer la funcidn de vigilancia y control de las personas acreditadas para certificar el
cumplimiento de las nomas técnicas y aplicar las sanciones y medidas a que haya lugar por el
incumplimiento de éstas o de cualquier norma 'egal o reglamentaria a que se encuentren sometidas;

5. Organizar y coordinar el sistema nacicnal de certificacién;

6. Reconocer los certificados de conformidad, sellos, marcas y garantias de calidad expedidos en
el extranjero para procuctos que se comercialicen en el territorio nacional;

7. Acreditar, previo el cumplimiento de los requisitos pertinentes, los laboratorios de pruebas y
ensayocs y de calibracidn que pueden efectuar la verificacion de las caracteristicas correspondientes
de los productos sometidos al cumplimiento de normas técnicas colombianas oficiales y oficiales
obligatorias.

8. Fijar el término de la garantia minima presunta de que trata el articulo 11 del Decreto 3466 de
1982;
ARTICULO 18. Funciones de la Division de Proteccién al Consumidor. Son funciones de

la Division de Proteccién al Consumidor:

1. Vigilar el cumplimiento de las disposiciones legales y reglamentarias, scbre pesas, medidas y
metrologia;

2. Divulgar el sistema intermacional de unidades en los diferentes sectores industriales;

3. Lievar y establecer las condiciones del registro de calidad e idoneidad de bienes y Servicios;
4. Instruir las investigaciones que se inicien de oficio o a solicitud de parte per violacién de las

disposiciones vigentes scbre proteccién al consumidory en particular las centenidas en el Decreto 3466
de 1982 y las que lo adicionen o reformen;

5. Dar tramite a las quejas formuladas por los particulares y si en desarrollo de éstas se€
observaren violaciones a las disposiciones sobre proteccién al consumidor, proponer ante el
Superintendente Delegado para la Proteccién del Consumidor las sanciones y medidas a que haya
lugar;
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8. Atender las constitas que s€ formulen relativas a las funcicnes que tiere asignadas;
7. Las demas que se le asignen de acuerdo a la naturaleza de la dependencia.
ARTICULO 19. Funcicnes de la Civision de Normas Técnicas. Son funciones la Division
de Ncmmas Técnicas.
1. Vig;lér y propender pofr el cumplimiento de tocdas las disposicicnes que dicte el Consejo

Nacional de Normas y Calidades, relativas a Normas Técnicas y Contrct de Calidad, cuyo caontrol ‘e
haya sido asignado a la Superintendencia de industria y Comercio;

2. Coordinar con la Cficina de Comunicaciones la divulgacién de las normas técnicas que dicte
el Consejo Nacional de Normas y Calidades, cuyo control y vigilancia haya sido asignado a la
Superintendencia;

3. Elaborar lcs proyectos de rescluciones mediante los cuales se impongan sanciones por
violacién a las normas en las materias de su competencia-,

4. Atender las consuitas que sé le formulen relativas a las areas de su competencia;

5. Adcptar o reconocer el uso del seilo oficial de caiigad o marca nacional de conformidad con
normas técnicas, de acuerdo con 1as disposiciones que sobre el particular se expidan;

6. Acreditar la existencia y confiabilidad de! contrcl de calidad de los procuctos sometidos a
normas ‘écnicas colombianas oficiales y oficiales cbligatorias;

7. Las demas que se le asignen de acuerdo a la naturaleza ce la dependencia.

ARTICULO 20. Funciones de la Civisién de Metrclogia. Scn funciones de la Division de
Metrologia:

1. Srastar los servicios a 1a industria en lo referente 3 metrologia dimensional, pesas y medidas,
en las condiciones que estatlezca el gotiemo;

2. Custodiar y censervar 10s patrcnes nacionales, asi como promcver los sistemas de medicion
equivalentes;

3. Realizar la comparacion de los patrones nacionales segun 1a canvencion internacional del
metro, lo cual debe ser debidamente certificado para garantizar ia autenticidad de las mediciones;

4. Establecer y mantener la jerarquia de los patrones y el sistemé de patronamiento;

5. Mantener, coordinar y dar la hora legal Qe la Republica;

6. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 21. Funciones de la Secretaria General. Son funcicnes de la Secretaria
General: -

1. Asesorar al Superintendente de Industria y Comercio en la adcpcion de las politicas o planes

de accion de la Superintendencia de industria y Comercio;

2. Asistir al Superintendente de Industria y Comercio en sus relaciones con los demas organismos
y mantenerio informado de la situacion de los proyectos administrativas que Sé relacionen con 1as
actividades propias de la Superintendencia;
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3. Atender bajo la direccién del Superintendente de Industria y Comercio, y por conducto de las
distintas dependencias de la Superintendencia, la prestacion de los servicios y la ejecucion de los
programas adoptados;

4. Velar por el cumglimiento de las disposiciones legales arganicas de la Superintendencia y por
el eficiente desempefic de las funciones técnicas vy administrativas de la misma y coordinar las
actividades de sus distintas dependencias;

5. Dirigir y. coordinar las funciones de las Divisiones Administrativa y Financiera;

6. Notificar los actos administrativas emanados de la Superintendencia de industria y Comercio
y designar los natificadores a que haya lugar;

7. Disponer oportunamente la publicacion de jos actos administrativas de caracter general,
conforme lo establece 1a ley;

8. Refrendar con su firma los actos y providencias que pengan fin a una actuacion administrativa
del Superintendente y los de los Superintendentes Delegados;

9. Dirigir, coordinar y controlar la prestacién de los servicios de archivo y correspondencia de fa
Superintendencia;
10. Convocar peridédicamente el Comité de Coordinacion de la Superintendencia de Industria y

Comercio y mantener permanentemente informados a sus miembros de las medidas administrativas
que tengan relacién con la marcha de la entidad;

11. Nombrar secretarics generales ad hoc en los casos que se requiera para un mejor desempefio
de las funciones de certificacion y autenticacion que comgeten a la Superintendencia de Industria y
Comercio;

12. Expedir las certificaciones gue le corresponde a la Superintendencia de Industria y Comercio
conforme a la ley;

13. Designar los funcionarios encargados de expedir las certificaciones que por razén de su
competencia y en virtud de las disposiciones legales corresponde a la Superintendencia de Industria
y Comercio; :

14. Las demas que le delegue o sefiale el Superintendente de Industria y Comercio.

ARTICULO 22. Funciones de la Divisian Administrativa. A [a Division Administrativa le
comresponde desarroilar las siguientes funciones:

1. Proponer las politicas que se deben tomar en materia de administracion y ejecutar las
adoptadas;
2. Dirigir y supervisar la ejecucion de las funciones administrativas, de recursos humancs, y de

servicios generales;

3. Elaborar y actualizar, en coordinacién con la oficina de planeacion de la Superintendencia, 1cs
manuales administrativas y de procedimientos y velar por la racionalizacién operativa;

4. Planear, ejecutar y controlar la politica institucional en las areas de reclutamiento, seleccidn,
promocidn, induccién y desvinculacién de los recursos humanos y velar por el desarrollo de esa politica;

5. Desarrollar y administrar programas tendientes a gérantizar el bienestar social y laboral de los
funcionarios; '
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6. Llevar los registros de control y las estadisticas de personal e informar al Departamento
Administrativo del Servicio Civil sobre ias novedades que se produzcan y las demas funciones
relacionadas con la administracién de personal;

7. Llevar las hojas de vida de los funcionarics del organismo y expedir las respectivos
certificaciones;
8. Proponer al Superintendente de Industria y Comercio las medificaciones al manual de funciones

y requisitos de la entidad, segun las necesidades del servicio;

9. Coordinar ia elaboracién de estadisticas y demds informacion gerencial que requieran el
Superintendente de Industria y Comercio, los Superintendentes Delegados y el Secretario General para
_la fijacién de politicas relacionadas con 1a ubicacién del recurso humano y la distribucién de los cargos
de la planta global flexible de la Superintendencia de Industria y Comercio y asesorar a las demas
dependencias de la Superintendencia de Industria y Comercio en todo lo relacionado con la
administracién del recurso humano,

10. Mantener sistemas de control del horario del personal de la Superintendencia de Industria y
Comercio y velar por su cumplimiento;

11. Coordinar los tramites necesarios para !a liquidacién y cancelacion de las prestaciones sociales
de los exfuncionarios de la Superintendencia de Industria y Comercio;

12. Elaborar la némina y cancelacién de todo tipo de erogaciones a favor de los funcionarios de
la entidad.

13. Elaborar los proyectos de contratos de la Entidad;

14, Apoyar a todas las dependencias con el suministro de todos los elementos, materiales vy

servicios necesarios para el normal desempefio de sus funciones;

18. Adelantar los tramites correspondientes para la adquisicién de bienes y contratacidn de
servicios de acuerdo con las normas establecidas;

186. Recibir y almacenar los elerﬁentos adquiridos por la entidad;

17. Manejar y controlar los inventarios de elementos devoiutivos y de consumo;

18. Colaborar con la Oficina de Planeacion en la elaboracién del programa anual dg compras;
19. Llevar y mantener actualizado el registro de proveedores de la Superintendencia de Industria
y Comercio; '

20. Organizar y controlar los servicios de aseo, mantenimiento, reparaciones locativas, cafeteria

y los demas que se requieran;
21. Las demds que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 23. Funciones de la Divisién Financiera. Son funciones de la Division
Financiera:

1. Planear, ejecutar y controlar la palitica institucional en las 4reas de pagaduria, presupuesto y
contabilidad;

2. Colaborar en la elaboracion del proyecto anual del presupuesto de Ia Superintendencia de
Industria y Comercio y controlar su ejecucion;
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3. Desarrollar los procesos de programacicn, formulacion, ejecucion y control del presupuesto de

acuerdo con las disposiciones legales vigentes y las politicas establecidas por el Superintendente de
industria y Comercio;

4. Controlar la rendicién de cuentasy los aportes prestacionales que dete realizar legaimente la
Superintendencia de Industria y Comercio; :

5. Registrar la comrecta y opoartuna contabilizacién de las operaciones financieras de la
Superintendencia de industria y Comercio y elaborar sus estades financieros;

€. Controlar el manejo y custodia de los fondos de la Superintendencia de Industria y Comercio,
vigilando la recepcién de ingresos y control de pagos con sujecion a las normas;

7. Coordinar el oportuno recaudo de 1as mulftas impuestas por la Superintendencia de Industria
y Comercio; . :
8. Planear y desaitcliar el sistema de contatilidad general y de presupuesto, de conformidad con

las normas establecidas por 1a Contralcria General de la Republica y el Ministerio de Hacienda y
Crédito Publico;

S. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

CAPITULO il
* ORGANOS DE ASESORIA'Y COORDINACION

ARTICULO 24. Consejo Asesor. El Superintendente ae Industria y Comercio tendra un
Consejoc Asesor para asuntos relacionados con la promocion de a competencia, integrado por cinco

(5) expertos en materias empresariales, economicas o juridicas, de libre nombramiento y remaocion del
Presidente de la Republica y cuyes honorarios seran fijados por resolucion ejecutiva.

Ei consejo asesor serd un érgano auxiliar de carécter consultivo y sus cpiniones no obligaran al
Superintendente de industria y Comercio. Este Gltimo podra convacario cada vez que lo crea
conveniente y serd obligatorio que lo oiga en los eventos a que se refieren los numerales 11, 13y 1¢
inciso primero del articulo cuanto del presente decreto.

Los miembros del consejo asesor esiaran sujetos a las mismas inhabilidades previstas para los
miembros del consejo asesor del Superintendente Bancaric. '

ARTICULO 25. , Comité de Coordinacién. El Comité de Coordinacién General estard
residido por el Superintendente de Industria y Comercio e integrado por los Superintendentes
Delegados y el Secretario General. y tendra la funcion de asesarar al Superintendente de Industria y
Comercio 2n la adopcidn de las politicas y planes de accion de caracter administrativo que han de regir
la actividad de la Superintendencia de Industria y Comercio. Actuard como secretario del comité el
Secretario General de la Superintendencia.

ARTICULO 28. - Comisién de Personal. Comision de Personal de la Superintendencia de
Industria y Comercio se regira por las disposiciones legales y reglamentarias vigentes.

ARTICULO 27. Junta de Licitaciones y Adgquisiciones. La Junta de Licitaciones ¥
Adquisiciones de la Superintendencia de Industria y Comercio asesorara en materia de compras y
contratacién y estara integrada por el Secretario General de la Superintendencia de Incdustria ¥
Comercio, quien la presidira, un representante del Ministeric de Desarrollo Econdmico, los jefes de las
Divisiones Administrativa y Financiera de la Superintendencia de industria y Comercio y los demas
funcionarios que para el efecto designe el Superintendente de Industria y Comercio Y cumplira las
funciones previstas en las disposiciones legales y reglamentarias vigentes. Actuara como secretario
de la junta el funcionaric que designe el Superintendente de industria y Comercio.
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CAPITULO IV
DISPOSICICNES LABORALES TRANSITORIAS
l. DISPOSICIONES GENERALES
ARTICULO 28. Campo de Aplicacién.- Las normas del presente Capitulo serdn aplicables

a los empleados publicos que sean desvinculades de sus empleos o cargos como resultacdo de la
reestructuracidn de la Superintendencia, en aplicacion de lo dispuesto por el Articulo Transitcrio 20 de
la Constitucién Politica.

Para los efectos de la aplicacién de este Cecreto, se requiere que la supresién del empleo o cargo
tenga caracter definitive, es decir, que no se produzca incarporacion en la nueva planta de personal
de la entidad.

ARTICULD 29. Terminacién de la vinculacidn. La supresidn de un empleo o £argo como
consecuencia de la reestructuracion de la entidad dard lugar a la terminacién del vinculo legal y
reglamentario de los empleados publicos. ‘

igual efecto se producird cuando el empleado publico, en el momento de la supresién del empleo o
cargo, tenga causado el derecho a una pensi6n de jubilacién y se le suprima el empleg o cargo como
consecuencia de la reestructuracién de la Superintendencia.

ARTICULO 30. Supresién de empleos. Dentro del término para lievar a cabo el procesc
de reestructuracion de la Superintendencia la autoridad competente suprimira los empleas o cargos
vacantes y los desempefiados por empleados publicos cuando elos no fueren necesarios en la
respectiva planta de personal como consecuencia de dicha decision.

ARTICULO 31. Programa de supresion de empleos. La supresién de empleas 0 cargos,
en los términos previstcs en ef articulo anterior, se cumplira de acuerdo con el programa que apruebe
la autoridad competente para ejecutar las decisiones adoptadas, dentro del plazo de sais (6) meses
contados a partir de la fecha de publicacion del presente Decreto.

ARTICULO 32. Trastado de empleados pablicos. Cuando a un empleado publico se le
suprima el empleo o cargo como consecuencia de la reestructuracién de la Superintendencia, dentro
del término previsto para ejecutar esta decision, la autoridad competente podra ordenar su traslado a
otro cargo o sede, en Cuyo caso se reconoceran y pagaran los gastos de traslado previstos en la ley.

ARTIiCULO 33. De las plantas de personal. Cuando la reforma de la planta de personal
de 1a Superintendencia implique solamente la supresion de empleos 0 cargos, sin modificacién de los
que se mantengan en la misma, no requerird de autaorizacién previa alguna y se adoptara con la sola
expedicidn del Decreto correspondiente. De esta determinacion se informara a la Direccion General del

Presupuesto y al Departamento Administrativo del Servicio Civil.

En los demé4s casos, la modificacién de la planta de personal debera contar con Ia autorizacion previa
de la Direccion General del Presupuesto en lo que ataiie a la disponibilidad presupuestal para la planta
propuesta. La citada entidad contara con un término de 30 dias habiles a partir de la fecha de la
solicitud, vencido el cual, si no hubiere pronunciamiento, se entenderad que ésta fue aprobada.

Ademas de lo anterior, se requerira la aprobacién del Departamento Administrativa del Servicio Civil
que la revisara con el unico fin de constatar si los cargos se ajustan a las normas vigentes sobre
clasificacion y nomenclatura. Para estos efectos dicha entidad contara con un término de 15 dias
habiles a partir de la fecha de la solicitud, vencido el cual, si no hubiere pronunciamiento alguno, se
entenderd que ésta fue aprobada. '

Il. DE LAS INDEMNIZACIONES

ARTICULO 34. De los Erﬁpleados Publicos Escalafonados. Los empleados publicos
escalafonados en carrera administrativa, a quienes se les suprima el cargo como consecuencia de 1a
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reestructuracién de la Superintendencia en desérrollo del Articulo Transitorio 20 de la Constitucion
Politica, tendran derecho a la siguiente indemnizacion:

1. Cuarenta y cinco (45) dias de salario cuando el empleado tuviere un tiempo de servicio
continuo no mayor de un (1) aio;

2. Si el empleado tuviere mas de un (1) aflo de servicio continuo y menos de cinco (5), se le
pagaran quince (15) dias adicionales de salario sobre los cuarenta y cinco (45) dias basicos del
numeral 1 por cada uno de los aflos de servicio subsiguientes al primero, y proporcionalmente por
fraccién; =~ -

3. Si el empleado tuviere cinco (5) aflos o mas de servicio continuo y menos de diez (10), se le
pagaran veinte (20) dias adicionales de salario sobre los cuarenta y cinco (45) dias bésicos del numeral
1 por cada uno de los afios de servicio subsiguientes ai primero, y proporcicnaimente por fraccion, y

4. Siel erfapleado tuviere diez (10) o mas afios de servicio continuo, se le pagaran cuaréF4€40)
dias adicionales de salarlo sobre los cuarenta y cinco (45) dias basicos del numeral 1 por cada uno
de los aios de servicio subsiguientes al primero y proporcionalmente por fraccion.

ARTICULO 35. De los Empleados Publicos en Periodo de prueba. Para los mismos
efectos sefialados ‘en el articulo anterior, los empleados publicos en periodo de prueba en la carrera
administrativa a quienes se les suprima el cargo en la Superintendencia, tendran derecho a la siguiente
indemnizacién: ‘

1. Cuarenta (40) dias de salario cuando el empleado tuviere un tiempo de servicio continuo no
mayor de un (1) aito;

2. Si el empleado tuviere mas de un (1) afio de servicio continuo y menos de cinco (5), se le
pagaran diez (10) dias adicionales de salario sobre los cuarenta (40) dias basicos del numeral 1 por
cada uno de los afios de servicio subsiguientes al primero, y proporcionalmente por fraccion;

3. Si el empleado tuviere cinco (5) afios o0 mas de servicio continuo y menos de diez (10), se le
pagaran quince (1 5) dias adicionales de salario sobre los cuarenta (40) basicos del numeral 1 por cada
uno de los afios de servicio subsiguientes al primero, y proporcionalmente por fraccién, y

£,

4, Si el empleado tuviere diez (10) o mas afios de servicio continuo, se le pagardn treinta y cinco
(35) dias adicionales de salario sobre [os cuarenta (40) dias basicos del numeral 1 por cada uno de
los afios de servicio subsiguientes al primero y proporcionalmente por fraccion.

lll. DE LAS BONIFICACIONES

ARTICULO 36. De los Empleados Publicos con Nombramiento Provisional. Los
empleados publicos que hayan sido nombrados provisionalmente para desempeniar cargos de carrera
~ administrativa, que en la planta de personal de la Superintendencia tengan una categoria igual o inferior
a la de Jefe de Seccién o su equivalente, a quienes se les suprima el cargo como consecuencia de la
reestructuracién de la entidad en desarrollo del Articulo Transitorio 20 de la Constitucion Politica,
tendran derecho al pago de una bonificacién equivalente a 30 dias de salario por cada afio de servicios
continuas y proporcionalmente por fraccion.

IV. DISPOSICIONES COMUNES AL REGIMEN DE
INDEMNIZACIONES Y BONIFICACIONES

ARTICULO 37. Continuidad del Servicio. Para los efectos previstos en el regimen de
indemnizaciones o bonificaciones, el tiempo de servicio continuo se contabilizara a partir de la fecha
de la dftima o la Unica vinculacion de! empleado con la Superintendencia de Industria y Comercio.
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ARTICULO 38. Incompatibilidad con las Pensiones. Los empleados publicos a quienes
se les suprima ei cargo como consecuencia de la reestructuracién de la Superintendencia y que en el
momento de la supresion del cargo o empleo tengan causado el derecho a una pension, no se les
podran reconocer al pagar las indemnizaciones o. bonificaciones a que se refiere el presente Decreto.

Si en contravencidn a lo dispuesto en el inciso anterior, se paga una indemnizacién o bonificacién y
luego se reclama y obtiene una pensién, el manto cubierto por la indemnizacién o bonificacién més
intereses liquidados a la tasa ce interés corriente bancario se descontara periddicamente de la pensién,
en el menor nGmero de mesadas legalmente posible.

ARTICULO 39. Factor Salarial. Las indemnizaciones y bonificaciones no constituyen
factor de salario para ningun efecto legal y se liquidaran con base en el salario promedio causado
durante el Gltimo afc de servicios. Para efectos‘ de su reconocimiento y pago se tendran en cuenta
exclusivamente los siguientes factores salariales;

La asignacion bdsica mensual,

La prima técnica;

Los dominicales y festivos; :

Los auxilios de alimentacion y transporte;

La prima de navidad;

La bonificacién por servicios prestados;

La prima de servicios;

La prima de antigliedad;

La prima de vacaciones, y v

0. Los incrementos por jornada noctuma o en dias de descanso obligatorio.

SOONOOAON S

ARTICULO 40. No Acumulacién de Servicios en Varias Entidades. Ei valor de la
indemnizacién o bonificacion comrespondera, exclusivamente, al tiempo laborado per el empleado
publico en la Superintendencia de Industria y Comercio.

ARTICULO 41. Compatibifidad con las Prestaciones Sociales. Sin perjuicio de lo
dispuesto en el articulo 38 de! presente Decreto, el pago de la indemnizacién o bonificacién es

compatible con el reconocimiento y pago de las prestaciones sociales a que tenga derecho el empleado
pubilico retirado.

ARTICULO 42. Pago de las Indemnizaciones o Bonificaciones.- Las indemnizaciones o
bonificaciones deberan ser canceladas en efectivo dentro de los dos (2) meses siguientes a la
expedicién del acto de la liquidacién de las mismas. En caso de retardo en el pago se causaran
intereses a favor del empleado retirado, equivalentes a la tasa variable DTF que sefiale el Banco de
la Republica, a partir de la fecha del acto de liquidacion.

En todo caso, el acto de liquidacion debera expedirse dentro de los treinta (30) dias calendario
siguientes al retiro. )

ARTICULO 43. Exclusividad del Pago.- Las indemnizaciones y bonificaciones a que se
refieren los articulos anteriores Gnicamente se reconocerdn a los empleados plblicos que estén
vinculados a la Superintendencia de Industria y Comercio en la fecha de vigencia del presente Decreto.

CAPiTULO V
DISPOSICIONES COMPLEMENTARIAS

ARTICULO 44. Ambito funcional. La Superintendencia de Industria y Comercio continuara
ejerciendo las funciones relacionadas con el cumplimiento de las normas sobre promocién de la
competencia y practicas comerciales restrictivas consagradas en la ley 155 de 1959 y disposiciones
complementarias, para lo cual podra imponer las medidas correspondientes cuando se produzcan actos
0 acuerdos contrarics a la libre competencia o0 que constituyan abuso de la posicion dominante.
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ARTICULO 45. Definiciones. Para el cumplimiento de las funciones a que se refiere el
articulo anterior se observaran las siguientes definiciones:
1. Acuerdo: Todo contrato, convenio, concertacion, practica concertada o conscientemente
paralela entre dos 0 mas empresas.
2. Acto: Todo comportamiento de quienes ejerzan una actividad econébmica.
3. Conducta; Todo acto o acuerdo.
4. Control: La posibilidad de influenciar directa o indirectamente la politica erﬁpresan’al, la

iniciacién o terminacion de la actividad de la empresa, la variacién de la actividad a la que se dedica
la empresa o la disposicién de los bienes o derechos esenciales para el desarrollo de la actividad de
la empresa. ’

5. Posicién Dominante: La posibilidad de determinar, directa o indirectamente, las condiciddles de
un mercado.

6. Producto: Todo bien o servicio.

ARTICULO 46. Prohibicidn. En los términos de la ley 155 de 1959 y del presente decreto

estan prohibidas las conductas que afecten la libre competencia en los mercados, las cuales, en los
términos del Cédigo Civil, se consideran de objeto ilicito.

ARTICULO 47. Acuerdos Contrarios a la Libre Competencia. Para el cumplimiento de las
funciones a que se refiere el articulo 44 del presente decreto se consideran contrarios a la libre
competencia, entre otros, los siguientes acuerdos:

1. Los que tengan por objeto o tengan como efecto la fijacién directa o indirecta de precios;

2. Los que tengan por objeto o tengan como efecto determinar condiciones de venta o
comercializacién discriminatoria para con terceros;

3. Los que tengan por objeto o tengan como efecto la reparticién de mercados entre productores
o entre distribuidores;

4. Los que tengan por objeto o tengan como efecto la asignacion de cuotas de produccion o de
suministro;
S. Los qué tengan por objeto o tengan como efecto la asignacion, reparticion o limitacion de

fuentes de abastecimiento de insumos productivos;
6. Los que tengan por objeto o tengan como efecto la limitacién a los desarrollos técnicos;

7. Los que tengan por objeto o tengan como efecto subordinar el suministro de un producto a la
aceptacion de obligaciones adicionales que por su naturaleza no constituian el objeto del negocio, sin
perjuicio de lo establecido en otras disposiciones;

8. Los que tengan por objeto o tengan como efecto abstenerse de producir un bien o servicio 0
afectar sus niveles de produccion;

9. Los que tengan por objeto la conclusion en las licitaciones o concursos o los que tengan como
efecto la distribucién de adjudicaciones de contratos, distribucién de concursos o fijacion de términos
de las propuestas.
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ARTICULO 48. Actos Contrarios a la Libre Competencia. Para el cumplimiento de las
funcicnes a que se refiere el articulo 44 del presente decreto, se consideran contrarios a la libre
competencia los siguientes actos:

1. Infringir las normas sobre publicidad contenidas en el estatuto de proteccion al consumidor.

2. Influenciar a una empresa para que incremente los precios de sus productos o servicios o para
que desista de su intencién de rebajar los precios.
3. Negarse a vender o prestar servicios a una empresa o discriminar en contra de la misma
cuando ello pueda entenderse como una retaliacion a su politica de precios.

ARTICULO 49. Excepciones. Para el cumplimiento de las funciones a que se refiere el
articulo 44 del presente decreto, no se tendran como contrarias a la libre competencia las siguientes
conductas:

1. Las que tengan por objeto la cooperacion en investigaciones y desarrollo de nueva tecnologia.

2 Los acuerdos sobre cumplimientos de normas, estdndares y medidas no adoptadas como
obligatorias por el organismo competente cuando no limiten la entrada de competidores al mercado:

3. Los que se refieran a procedimientos, métodos, sistemas y formas de utilizacién de facilidades
comunes.
ARTICULO 50. - Abuso de Posicién Dominante. Para el cumplimiento de las funciones a

que se refiere el articulo 44 del presente decreto, se tendrd en cuenta que, cuando exista posnc:on
dominante, constituyen abuso de la misma las siguientes conductas:

1. La disminucidn de precios por debajo de los costos cuando tengan por objeto eliminar uno o
varios competidores o prevenir la entrada o expansion de éstos;

2. La aplicacién de condiciones discriminatorias para operaciones equivalentes, que cologquen a
un consumidor o proveedor en situacién desventajosa frente a otro consumidor o preveedor de
condiciones analogas,

3. Los que tengan por objeto o tengan’ como efecto subordinar el suministro de un producto a la
aceptacién de obligaciones adicionales, que por su naturaleza no constituian el objeto del negocio, sin
perjuicio de lo establecido por otras disposiciones;

4, La venta a un comprador en condiciones diferentes de las que se ofrecen a otro comprador
cuando sea con la intencidén de disminuir o eliminar 1la competencia en el mercado.

5. Vender o prestar servicios en alguna parte del territorio colombiano a un precio diferente a
aquel al que se ofrece en otra parte del temitorio colombiano, cuando la intencién o el efecto de la
practica sea disminuir o eliminar la competencia en esa parte del pais y el precio no corresponde ala
estructura de costos de la transaccion.

ARTICULO 51. Integracidn de Empresas. El Superintendente de Industria y Comercio no
podra objetar los casos de fusiones, consolidacion, infegraciones o adquisicion del control de empresas
que le sean informados, en los términos del articulo 40. de la ley 155 de 1959 cuando los interesados
demuestren que puede haber mejoras significativas en eficiencia, de manera que resuite en ahorro de
costos que no puedan alcanzarse por otros medios y que se garantlce que no resultard en una
reduccidn de la oferta en el mercado.

ARTICULO 52. Procedimiento. Para determinar si existe una infraccion a las normas de
promocién a la competencia y practicas comerciales restrictivas a que se refiere este decreto, la
Superintendencia de Industria y Comercio deber4 iniciar actuacion de oficio o por solicitud de un tercero
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y adelantar una averiguacién preliminar, cuyo resuitado determinard la necesidad de realizar una
investigacidn.

Cuando se ardene abrir una investigacién, se notificara personalmente al investigado para que solicite
o aporte las pruebas que pretenda hacer valer. Durante la investigacién se practicaran las pruebas
solicitadas y las que el funcionario competente considere procedentes.

Instruida la investigacion se presentara al Superintendente un informe motivado respecto de si ha
habido una infraccion. De dicho informe se correrd traslado al investigado.

Durante el curso de la investigacién, el Superintendente de Industria y Comercio podra ordenar la
clausura de la investigacion cuando a su juicio el presunto infractor brinde garantias suficientes de que
suspenderi o modificara la conducta por la cual se le investiga;

En lo no previsto en este articulo se aplicara el Cdédigo Contencioso Administrativo.

CAPITULO VI
DISPOSICIONES VARIAS

ARTICULO 53. Supresion de Funciones. Suprimanse las funciones previstas en la
Ley 56 de 1985, en el Decreto 1919 de 1986, y en el Decreto 1816 de 1990, en tanto sean de
competencia de la Superintendencia de Industria y Comercio. Las autoridades enquienes, con
anterioridad a la expedicién del presente decreto, hayan sido delegadas dichas funciones continuaran
ejerciéndolas.

Suprimanse las funciones asignadas al Consejo de Politica Econémica y Planeacién establecidas en
la Ley 155 de 1959 y aquellas asignadas al Departamento Administrativo de Planeacién establecidas
en el Decreto 1302 de 1969. '

ARTICULO 54. Procedimientos. Sin perjuicio de las disposiciones especiales en materia
de propiedad industrial y lo previsto en el presente Decreto, las actuaciones que adelante la
Superintendencia de Industria y Comercio se tramitardn de acuerdo con los principios y el
procedimiento establecido en el Codigo Contencioso Administrativo.

ARTICULO S5. Grupos Intemos de Trabajo. El Superintendente de Industria y Comercio
podra crear y organizar grupos internos de trabajo con el fin de desarrollar con eficiencia y eficacia los
objetivos, politicas, planes y programas de la Superintendencia.

ARTICULO S56. Planta de Personal. El Gobiemo establecera la planta de personal de la
Superintendencia de acuerdo con la estructura y funciones fijadas en este decreto, dentro de los seis
(6) meses siguientes a la fecha de su vigencia.

Dicha planta entrard a regir para todos los efectos legales y fiscales a partir de la fecha de su
publicacién.

ARTICULO 57. Atribuciones de los Funcionarios de la Planta Actual.Los funcionarios de
1a planta actual de la Superintendencia continuaran ejerciendo las atribuciones a ellos asignadas, hasta

tanto sea expedida la nueva planta de personal acorde con la estructura que se establece en el
presente decreto.

ARTICULO 58. Autorizaciones Presupuestales. EI Gobiemo Nacional efectuara las

operaciones y los traslados presupuestales que se requieran para la cumplida ejecucion del presente
Decreto. ' '

ARTICULO 59. Vigencia. El presente decreto rige a partir de la fecha de su publicacion
y deroga los decretos 149 de 1976, 1918 de 1986 a excepcién de los articulos 12 y 13, y las demds
disposiciones que le sean contrarias.
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PUBLIQUESE Y CUMPLASE
Dado en Santafé de Bogota, D.C., a 30 de Diciembre de 1992

EL MINISTRO DE HACIENDA Y CREDITO PUBLICO
RUDOLF HOMMES RODRIGUEZ

EL MINISTRO DE TRABAJO Y SEGURIDAD SOCIAL
LUIS FERNANDO RAMIREZ ACUNA

EL MINISTRO DE DESARROLLO ECONOMICO
LUIS ALBERTO MORENO MEJIA

EL DIRECTOR DEPARTAMENTO NACIONAL DE PLANEACION
ARMANDO MONTENEGRO TRUJILLO
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JAPAN

ANTIMONOPOLY ACT CONCERNING PROHIBITION OF PRIVATE
MONQOPOLY AND MAINTENANCE OF FAIR TRADE
(Act No 34 of april 14 1947)

CHAPTER 1 GENERAL PROVISIONS
Sec.1 [Purpose]

This Act, by prohibiting private monopolization, unreasonable restraint of trade and
unfair trade practices, by preventing excessive concentration of economic power and by
eliminating unreasonable restraint of production, sale, price, technology and the like,
and all other unjust restriction of business activities through combinations, agreements
and otherwise, aims to promote free and fair competition, to stimulate the creative
initiative of entrepreneurs, to encourage business activities of enterprises, to heighten
the level of employment and people's real income, and thereby to promote the
democratic and wholesome development of the national economy as well as to assure

the interests of consumers in general.
Sec.2 [Definitions]

(1) The term "entrepreneur” as used in this Act shall mean a person, who carries on
a commercial, industrial, financial or any other business. Any officer, employee, agent
or any other person who acts for the benefit of any entrepreneur shall be deemed to be
an entrepreneur in regard to the application of the provisions of the following

subsection and of Chapter III [trade associations] of the Act.

(2) The term "trade association" as used in this Act shall mean any combination or
federation of combinations of two or more entrepreneurs having as its principal purpose
the furtherance of their common business interest as entrepreneurs and includes one
taking either of the following forms: Provided, That a combination or federation of
combinations of two or more entrepreneurs, whose stock or other paid-up capital 1s
owned by the constituent entrepreneurs, and whose principal purpose is to operate and
which is actually operating a commercial, industrial, financial or any other business for

profit shall not be included:



TD/B/COM.2/CLP/6
page 70

() Any association incorporated or not incorporated of which two or more
entrepreneurs are members (including any position similar thereto);

(i1) Any foundation with or without juridical personality of which two o:more
entrepreneurs control the appointment or dismissal of directors or managers, the
execution or continuation of business activities;

(iii) Any partnership of which two or more entrepreneurs are members, or any

contractual combination of two or more entrepreneurs.

(3) The term "officer" as used in this Act shall mean a director, a partner with
unlimited liabilities and executive power, an anditor, or any person with a similar
position, a manager, or other employee in cha®ge of business of the main or branch

office.

(4) The term "competition as used in this Act shall mean a situation in which two or
more entrepreneurs do or may, within the normal scope of their business activities and
without undertaking any significant change in their business facilities or kinds of
business activities, engage in any act prescribed in any one of the following paragraphs:
Provided, That paragraph (ii) below shall not apply to such competition as provided for
in Chapter IV [Stockholding, interlocking directorates, mergers and acquisitions of

business]:

(1) Supplying the same or similar goods or services to the same consumers or users,

(ii) Getting supplies of the same or similar goods or services from the same supplier.

(5) The term "private monopolization" as used in this Act shall mean such business
activities, by which any entrepreneur, individually or by combination or conspiracy
with other entrepreneurs, or by in any other manner, excludes or controls the business
activities of other entrepreneurs, thereby causing, contrary to the public interest, a

substantial restraint of competition in any particular field of trade.

(6) The term "unreasonable restraint of trade" as used in this Act shall mean such
business activities, by which any entrepreneur, by contract, agreement or any other
concerted actions, irrespective of its names, with other entrepreneurs, mutually restrict
or conduct their business activities in such a manner as to fix , maintain, or increase

prices, or to limit production, technology, products, facilities, or customers or suppliers,
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thereby causing, contrary to the public interest, a substantial restraint of competition

in any particular field of trade.

(7) The term "monopolistic situation" as used in this Act shall mean circumstances
in which each of the following market structures and undesirable market performances
exist in any particular field of business where the aggregate total amount of prices (this
term refers to the prices of the goods concerned less a sum equivalent to the amount of
taxes levied directly on such goods) of goods of the same description (including goods
capable of being supplied without making any significant change to their business
facilities or kinds of business activities; hereinafter in this subsection referred to as
"particular goods") and those of any other goods having a strikingly similar function
and utility thereto, which are supplied in Japan (excluding those exported) or the total
amount of prices (this term refers to the prices of the services concerned less a sum
equivalent to the amount of taxes levied on the recipient of such services with respect
thereto) of services of the same description which are supplied in Japan, during the
latest one-year period designated by a Cabinet Ordinance, is in excess of fifty billion

yen:

(1) where the market share (this refers to the ratio accounted for by the aggregate
volume (in case it is not appropriate to be calculated by the quantity, the quantity shall
be represented in terms of the amount of the prices; the same shall apply hereinafter
in this paragraph) of the particular goods and any other goods having a strikingly
similar function and utility thereto or by the volume of the services, which are supplied
by the entrepreneur or entrepreneurs concerned, to total volume of those supplied in
Japan (excluding those exported) of an entrepreneur exceeds one-half or where the
combined market share of two entrepreneurs exceeds three-fourths during a given one-
year period; .

(ii) Where there exist: conditions which make it extremely difficult for any other
entrepreneur to be newly engaged in the said particular field of business;

(ii) Where the increase in the price of the particular goods or services supplied by
the entrepreneur concerned has been remarkable or the decrease therein has been
slight for a considerable period of time in the light of changes occurred in the supply
and demand, or in the cost of supplying for such goods or services during such period,
and where, in addition thereto, the said entrepreneur has fallen under any one of the
following requirements during said period:

(@) That the entrepreneur has earned profit rate far exceeding that which is
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established by a Cabinet Ordinance as the norm for the class of business designated by
such Cabinet Ordinance to which the said entrepreneur belongs: or

(b) That the entrepreneur has expended a level of selling costs and general and
administrative expenses far exceeding one which is considered as the norm for the field

of business to which the entrepreneur belongs.

(8) In the event any change has occurred in the economic conditions resulting in a

drastic chanee in domestic industrial shipments and wholesale prices, the amount of
=

prices as prescribed in the preceding subsection may be revised by virtue of a Cabinet

Ordinance to reflect such change.

(9) The term "unfair trade practices” as used in this Act shall mean any act coming
under any one of following paragraphs, which tends to impede fair competition and
which is designated by the Fair Trade Commission as such:

(i) Unjustly discriminating against other entrepreneurs;

(ii) Dealing at unjust prices;

(iii) Unjustly inducing or coercing customers of a competitor to deal with oneself;

(iv) Dealing with another party on such terms as will restrict unjustly the business
activities of the said party:

(v) Dealing with another party by unjust use of one's bargaining position;

(vi) Unjustly interfering with a transaction between an entrepreneur who competes
in Japan with oneself or the company of which oneself is a stockholder or an officer and
his another transacting party; or, in case such entrepreneur is a company, unjustly
inducing, instigating, or coercing a stockholder or an officer of such company to act

against the interest of such company.

CHAPTER II PRIVATE MONOPOLIZATION AND UNREASONABLE
RESTRAINT OF TRADE

Sec.3 [Prohibition of private monopolization or unreasonable restraint of trade]

No entrepreneur shall effect private monopolization or unreasonable restraint of

trade.

Sec.4 [Prohibition of particular concerted practices]
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Deleted. (Act No.239 of 1853)
Sec.5 [Prohibition of private control organization]
Deleted. (Act No.259 of 1953)

Sec.6 [Prohibition of particular international agreements or contracts, filing

requirement]

(1) No entrepreneur shall enter into an international agreement or an international
contract which contains such matters as constitute unreasonable restraint of trade or

unfair trade practices.

(2) An entrepreneur who has entered into an international agreement or an
international contract (limited to only such an agreement or a contract that belongs to
the types which are prescribed by the Rules of the Fair Trade Commission as tending to
contain such matters as constitute unreasonable restraint of trade or unfair trade
practices) shall, in accordance with the Rules of the Fair Trade Commission, file a
report the(rgof‘with the Commission, accompanied by a copy of the said agreement or
contract ( ip the case of an oral agreement or contract, a document describing the

contents thereof), within thirty days from the conclusion of such agreement or contract.
Sec.7 [Elimination measures]

(1) In case there exists any act in violation of the provision of Section 3 prohibition
of private monopolization or unreasonable restraint of trade], or subsection (1) or (2) of
the preceding section, the Fair Trade Commission may, in accordance with the
procedures as provided for in Division II [procedures], Chapter VIII, order the
entrepreneur concerned to file reports, or to cease and desist from such acts, to transfer
a part of his business, or to take any other measures necessary to eliminate such acts n

violation of the said provisions.

(2) The Fair Trade Commission may, when it finds it particularly necessary, even
when an act in violation of the provisions of Section 3 [prohibition of private

monopolization or unreasonable restraint of trade] has alrcady ceased to exist, order
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transportation and other kinds of business (excluding the kinds of business stipulated
in paragraph (ii) of this subsection and the kinds of business stipulated by the Cabinet
Ordinance pursuant to paragraph (iii) of this subsection);

(ii) Any company whose capital or subscription is not more than 10 million yen and
any company or individual whose pay-roll employees are no more than 50 persons,
whose main activity is to carry on business in the fields of retail trade or services
(excluding the kinds of business stipulated in the Cabinet Ordinance pursuant to
paragraph (iii) of this subsection); and any company whose capital or subscription is not
more than 30 million yen and any company or individual whose pay-roll employees are
not more than 100 persons, whose main activity is to carry on business in the wholesale
trade (excluding the kinds of business stipulated in the Cabinet Ordinance pursuant to
paragraph (iii) of this subsection; or

(iii) Any company whose capital or subscription is not more than that specified by
the Cabinet Ordinance for each kind of business and any company or individual whose
pay-roll employees are not more than that specified by the Cabinet Ordinance for each
kind of business, whose main activity is to carry on business in fields specified by such

Cabinet Ordinance.

(3) Any person who has received an order under the provisions of subsection (1

shall pay the surcharges as provided for in subsection (1) and (2) of this section.

(4) In case the amount of surcharge calculated in accordance with the provisions of
subsection (1) or (2) of this section contains a fraction less than ten thousand yen, such

fraction shall be disregarded.

(5) In the case the entrepreneur who has committed an act in violation of the
provision of subsection (1) above is a company and if such company has ceased to exist
through a merger with another company, the violation of such company shall be
considered as a violation of the merging company or consolidated company as a result of

the merger, and the provisions of the preceding subsections shall apply thereto.

(6) When a period of three years has elapsed from the date of expiration of the period
of such implementation (or when a period of one year has elapsed from the date on
which the hearing procedures ended in case such hearing procedures had been initiated
with respect to such a violation (in case the expiration of the thrce-year period

following the expiration of the period of such implementation, then the date on which
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the entrepreneurs concerned, in accordance with the procedures as provided for in
Division II [procedures], Chapter VIII, to take measures to publicize that the said act
has been discontinued and order any other measures necessary to ensure elimination of
the said act: Provided, That the foregoing shall not apply to cases where one year has
elapsed since the date of discontinuation of the said act without recommendation being
given to the entreprencur concerned or without the hearing procedures being initiated

with respect to the said act.
Sec.7-2 [Surcharges]

(1) In case any entrepreneur effects an unreasonable restraint of trade or enters into
an international agreement or an international contract containing such matters as
constitute an unreasonable restraint of trade, which pertains to the price of goods or
services or results in affecting in effect the price of such goods or services by curtailing
the volume of supply thereof, the Fair Trade Commission shall order the entrepreneur
concerned, in accordance with the procedures as provided for in Division II {procedures],
Chapter VIII, to pay to the Treasury a surcharge of an amount equivalent to an amount
arrived at by multiplying the sales amount of such goods or services, computed in
accordance with the method prescribed by a Cabinet Ordinance, for the period from the
date on which the entrepreneur was engaged in the business activities as
implementation of such conduct to the date on which the entrepreneur ceased to engage
in the business activities as implementation of such conduct (in case such period
exceeds three years, the period shall be for three years retroactively from the date on
which the entrepreneur ceased to engage in the business activities as implementation
of such conduct; hereinafter referred to as "period of such implementation") by six
percent (or by two percent for retail business or by one percent for wholesale business):
Provided, That in case the amount thus computed falls below five hundred thousand

yen, the Commission shall not order the payment of such a surcharge.

(2) In the case of the preceding subsection, the term "six percent” appearing in the
preceding subsection shall be "three percent" and the term "two percent" shall be "one

percent," if the entrepreneur falls under any one of the following paragraphs:

(i) Any company whose capital or subscription is not more than 100 million yen and
any company or individual whose pay-roll employees are not more than 300 persons,

whose main activity is to carry on business in the fields of manufacturing, mining,
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the three-year period expired), the Fair Trade Commission shall not order such
entrepreneur to pay a surcharge for such violation: Provided, That the foregoing shall
not apply to cases where the Fair Trade Commission has ordered to pay the surcharge
for the said violation to the Treasury under the provisions of Section 48-2(1) [surcharge

payment order] and thereafter.

CHAPTERIII TRADE ASSOCIATIONS
Sec.8 [Prohibited acts of a trade association, filing requirement]

(1) No trade association shall engage in any acts which come under any one of the

following paragraphs:

(i) Substantially restraining competition in any particular field of trade;

(i) Entering into an international agreement or an international contract as
provided for in Section 6(1);

(iii) Limiting the present or future number of entrepreneurs in any particular field
of business;

(iv) Unjustly restricting the functions or activities of the constituent entrepreneurs
(meaning an entrepreneur who is a member of the trade association; hereinafter the
same);

(v) Causing entrepreneurs to employ such acts as constitute unfair trade practices.

(2) Every trade association shall, when formed, in accordance with the rules of the
Fair Trade Commission, file a report thereof with the Commission within thirty days as

from the date of its formation.

(3) When any change has occurred to the matters reported under the preceding
subsection, the trade association concerned shall, in accordance with the Rules of the
Fair Trade Commission, file a report thereof with the Commission, within two months

after the end of the business year during which such change occurred.

(4) Every trade association shall, when dissolved, in accordance with the Rules of
the Fair Trade Commission, file a report thereof with the Commission, within thirty

days as from the date of its dissolution.



TD/B/COM.2/CT.P/§&
page 77

Sec.8-2 [Elimination measures against prohibited acts of trade associations]

(1) When there exists any act in violation of the provisions of the preceding section,
the Fair Trade Commission may, in accordance with the procedures as provided for in
Division II [procedures], Chapter VIII, order the trade association concerned to file a
report, or to cease and desist from such act, to dissolve the said association, or take

any other measures necessary to eliminate the said act.

(2) The provisions of Section 7(2) [measures against already ceased violation] shall
apply mutatis mutandis to any act in violation of provisions of subsection (1)(1), (v) or

(v) of the preceding section.

(3) The Fair Trade Commission may, in accordance with the procedures as provided
for in Division II [procedures], Chapter VIII, in ordering a trade association to take any
of the measures set forth in subsection (1) above or Section 7(2) applicable mutatis
mutandis under the provisions of the preceding subsection, when it finds it particularly
necessary, at the same time order an officer, marager or constituent entrepreneur
(including other entrepreneur when a constituent entrepreneur is acting for the benefit
of the entrepreneur; the same shall apply in Section 48 [recommendation to the violator
to take elimination measures] (1) and (2)) of the said association to take measures
necessary to ensure the measures provided for in subsection (1) above or Section 7(2)

applicable mutatis mutandis under the provisions of the preceding subsection.
Sec.8-3 [Surcharges against constituent entrepreneurs]

The provisions of Section 7-2 {Surcharge] shall apply mutatis mutandis to cases
where an act is committed in violation of the provisions of Section (1) [prohibited acts
of a trade association] (i) or (ii) (applying only to such an entrepreneur who is a party to
an international agreement or an international contract which contains such matters
as constitute an unreasonable restraint of trade). In this case, the term "any
entrepreneur” appearing in subsection (1) of Section 7-2 shall read "any trade
association”, the term "entrepreneur concerned” appearing therein shall rcad "the
constituent entrepreneur" (other entreprencur when a constituent entrepreneur 1S
acting for the benefit of the entrepreneur; the same shall apply hereinafter in this

section) of the trade association concerned and the term "such entreprenecur” appearing
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in subsection (2) of the said section shall read "the constituent entrepreneur of such

trade association concernecd.”

CHAPTERIII-II MONOPOLISTIC SITUATIONS
Sec. 8-4 [Measures against a monopolistic situation]

(1) When there exists a monopolistic situation, the Fair Trade Commaission may order
the entrepreneur concerned, in accordance with the procedures as provided for in
Division II [procedures], Chapter VIII, to transfer a part of his business or to take any
other measures necessary to restore competition with respect to such goods or services:
Provided, That the foregoing shall not apply to cases where the Commission finds that
such measures may reduce the scale of business of the said entrepreneur to such an
extent that the costs required for the supply of goods or services which such
entrepreneur supplies will rise sharply, undermine its financial position and make it
difficult for the entrepreneur to maintain its international competitiveness, or where
other alternative measures may be taken which the Commission finds sufficient to

restore competition with respect to such goods or services.

(2) In issuing an order prescribed in the preceding subsection, the Fair Trade
Commission shall give consideration, based on the items prescribed in each of the
following paragraphs, to the smooth conduct of business activities by the entrepreneurs
concerned, and those associated with them and the stabilization of livelihood for those
employed by such entrepreneurs:

(i) Assets, income and expenditures and other aspects of accounting;

(i1) Officers and employees;

(1i1) Location of factories, workyards and offices and other locational conditions;

(iv) Aspects of business facilities and equipments;

(v) The substance of patent rights, trademark rights and other intellectual property
rights and other technological features;

(vi) Capacity for and situations of production and sales, etc.;

(vi1) Capacity for and situations of obtaining funds and materials, etc.;

(vii1) Situations of supply and distribution of goods or services.
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CHAPTER IV STOCKHOLDINGS, INTERLOCKING DIRECTORATES,
MERGERS AND ACQUISITIONS OF BUSINESS

Sec.9 [Prohibition of holding company]
(1) No holding company shall be established.

(2) Any company (including a foreign company; hereinafter the same) shall not

operate as a holding company in Japan.

(3) The term "holding company” as used in the preceding two subsections shall mean
a company whose principal business is to control the business activities of a company or
companies in Japan by means of holding of stock (including shares of partnership;

hereinafter the same).

Sec.9-2 [Restriction on total amount of stockholding by a giant non-financial company]
(1) Any stock company whose business is other than financial (this term refers to
those engaged in banking, trust banking, insurance, mutual financing and securities
businesses; the same meaning shall apply hereinafter) and whose capital is larger than
ten billion yen or whose net assets (this term refers to the sum of an amount arrived at
by deducting the total liabilities from the total assets listed in the latest balance sheet
and the amount by which the net assets have increased as a result of an issuance of new
stock in accordance with the provisions of Section 280-2 of the Commercial Code (Act
No.48 of 1899) or as a result of an issuance of new stock by the exercise of pre-emptive
right endowed by cum right corporate bonds, or as a result of a merger or the
conversion of corporate bonds, if any; hereinafter the same meaning shall apply in this
section) are larger than thirty billion yen shall not acquire or bold stock of companies in
Japan in excess of its capital or its net assets, whichever is larger (hereinafter referred
to as "the base amount"), if by so doing total amount of acquiring price of such stocks
(another price if it is listed so in the latest balance sheet; the same meaning shall apply
hereinafter) which it has acquired or holds exceeds the base amount: Provided, That
the foregoing shall not apply to the acquisition or holding of such stock in the cases

provided for in any one of the following paragraphs;

(i) The acquisition or holding of stock of a company in Japan which has been

prescribed by a Cabinet Ordinance and which has been invested in by a juridical person
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established by the government, or a local public authority, or a juridical person
established under a special law whose total amount of capital is owned by the
government or whose liabilities may be contractually guaranteed by the government;

(i) The acquisition or holding of stock of a company in Japan, as prescribed by a
Cabinet Ordinance, engaged in a business contributive to the development of industries
and the progress of economy and societies, which requires large sum of funds of such a
magnitude as to make it difficult to procure by ordinary means;

(iii) The acquisition or holding of stock of a company in Japan whose purposé is to
engage in any one or two or more of the following businesses, and which performs
business activities pursuant to the objective thereof;

(a) Business undertaken outside Japan (including the business undertaken in
Japan which is closely connected with, and incidental to, such business);

(b) Business of investment or long-term loans to foreign governments or foreign
juridical persons (including those businesses which are closely connected with, and
incidental to, such businesses, hereinafter referred to as "investment and financing
business");

(¢) Investment and financing business to the companies provided for in the
preceding paragraph; or

(d) Investment and financing business to the companies which fall under the
purview of this paragraph;

(iv) The acquisition or holding of stock of a company in Japan, as prescribed by a
Cabinet Ordinance, engaged in the business provided for in paragraph (ii) above, and in
the investment and financing business as provided for in the preceding paragraph;

(v) The acquisition or holding of stock of a company in Japan, established by
partially separating the business actually performed by itself, whose issued stock is
wholly acquired or owned immediately after the establishment by itself: Provided, That
this shall apply only to cases where such stock is held for two years or less from the said
company's establishment;

(vi) The acquisition or holding of stock of a company in Japan, established by joint
investment with a foreign government, foreign juridical person or foreign national
(referred to as "co-investment company” in subsection (5) below) when it is particularly
necessary for the operation of its business to take the form of such a co-investment
company therein: Provided, That this shall apply only to such cases where
authorization of the Fair Trade Commission is obtained in advance in accordance with
the provisions of the Rules of the Commission;

(vii) The acquisition or holding of new stock acquired or held due to 2 stockholder
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allocation on currently held stock (excluding the stock held under the provisions of the
paragraphs (i) to (iv) inclusive, of the preceding paragraph): Provided, That this shall
apply only to cases where such stock is held for two years or less from the date of its
acquisition,;

(viii) The acquisition or holding of stock as a result of the enforcement of a lien,
pledge, mortgage, or as a result of payment in kind: Provided, That this shall apply only
to cases where such stock is held for one year or less from the date of its acquisition (or
for one year or less from the date on which it is decided to conclude rehabilitation
procedures, in case the stock is deemed to have been acquired through payment in kind
under the provision of Section 265 [special provisions to Section $-2 or Section 11 of the
Act] of the Company Rehabilitation Act (Act No.172 of 1952)]; or

(ix) The acquisition or holding of stock of a company in Japan for an imperative
reason: Provided, That this shall apply only to cases where approval of the Fair Trade
Commission is obtained in advance (or without delay after the acquisition of such stock,
in case it is acquired under urgent and imperative circumstances) in accordance with
provisions of the Rules of the Fair Trade Commission , and where such stock is held for

the period or less stipulated by such approval.

(2) If, as a result of a decrease in the base amount of the stock company as provided
for in the preceding subsection, the total amount of the acquisition price of stock held in
companies in Japan (excluding the holdings which fall under any one of the paragraphs
of the said subsection: the same shall apply in the following subsection) turns out to be
in excess of the base amount, the total amount of such acquisition price shall be deemed
as the base amount for the purpose of applying the provisions of the preceding
subsection during the five years beginning from the date on which the acquisition price

exceeded the base amount.

(3) In case the base amount decreases still more during the five-year period under
the preceding subsection, the base amount determined prior to such decrease or the
total amount of the acquisition price of stock held in companies in Japan as of the date
on which the period as provided for in the preceding subsection expired, whichever 1s
the smaller, shall be deemed as the base amount for the purpose of applying the
provisions of subsection (1) above during the five-year period. The same shall apply to
cases where the base amount decreased still more during the five-year period

immediately following such decrease.
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(4) The provisions of the preceding two subsections shall not apply to cases where
the base amount has increased beyond the amount which is deemed as the base armount

then effective under these provisions.

(5) When the Fair Trade Commission grants authorization under subsection (1) (v1),
it shall, in advance, consult with the Minister of Finance and the competent minister

having jurisdiction over the business in which the co-investment company is engaged.

(6) When the Fair Trade Commission grants authorization under subsection (1) (vi)
or approval under paragraph (ix) of the said subsection, the Commission shall, in
advance, consult with the minister or ministers who are empowered by virtue of a
special law to make recommendations or give instructions with respect to the financial
management of the companies which seek to acquire stock and are subject to such

authorization or approval.

(7) In case a company which falls under subsection (1) (iii) above ceases to become
subject thereto, the provision of the said subsection shall not apply to the holding of
stock of such company for one year immediately following the date on which such

company ceased to fall thereunder.

(8) In case any company acquires stock of another company in Japan under urgent
and imperative circumstances that are subject to an ex post facto approval under
subsection (1) (ix) above but fails to obtain such approval, the provision of the said
subsection shall not apply to the holding of such stock for one month immediately

following the date on which such company failed to obtain such approval.

(9) In the event, as a result of a change in economic conditions, any drastic increase
or decrease occurs in the amounts of capital and net assets of the stock companies
which rank among the largest two hundred in terms of the size of their capital and net
assets (excluding those engaged in financial business; the same shall apply in this
subsection), the amount stipulated in subsection (1) may be revised by virtue of a

Cabinet Ordinance to reflect such change.
Sec.10 [Prohibition of particular stockholding by a company, filing requireme nt]

(1) No company shall acquire or hold stock of a company or companics in Japan
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where the effect of such acquisition or holding of stock may be substantially to restrain
competition in any particular field of trade, or shall acquire or hold stock of a company

or companies in Japan through unfair trade practices.

(2) Every company in Japan whose business is other than financial and whose total
assets (meaning total amount of the assets according to the latest balance sheet;
hereinafter the same) exceed two billion yen or every foreign company whose business
is other than financial, shall, in case it holds stock of another company or companies in
Japan (including the stock held in the form of trust property of pecuniary or security
trust of which it is a trustor or beneficiary and can exercise its voting rights or where
such trustor or beneficiary can issue instructions regarding the exercise of such voting
rights), submit, in accordance with the Rules of the Fair Trade Commission, a report on
such stock held in its name or in the name of trustee as of the end of every business

year to the Commission within three months therefrom.
Sec.11 [Restriction on stockholding rate by a financial company]

(1) No company engaged in financial business shall acquire or hold stock of another
company in Japan if by doing so it holds in excess of five percent (ten percent in the
case of an insurance company) of the total outstanding stock: Provided, That the
foregoing shall not apply to such cases where authorization of the Fair Trade
Commission is obtained in advance in accordance with the Rules of the Fair Trade
Commission, or to such cases failing under any one of the following paragraphs:

(i) Acquisition or holding of stock as a result of the enforcement of lien, pledge,
mortgage, or of payment in kind;

(ii) Acquisition or holding of stock by a company engaging in securities in the course
of its business;

(iii) Acquisition or holding of stock in the form of trust property of pecuniary or
security trust, Providéd, That this shall apply only to cases where the trustor or the
beneficiary of such trust property can exercise his voting rights or where such trustor

or beneficiary can issue instructions regarding the exercise of such voting rights.

(2) Any company whose business is financial, being desirous, in the case of
paragraphs (i) and (ii) of the preceding subsection, of holding stock of another company
or companies in Japan over the period of one year from the date of such acquisition in

excess of five percent of the total outstanding stock, shall, in accordance with the Rules
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of the Fair Trade Commission, obtain authorization in advance from the Commission.
The authorization of the Fair Trade Commission in such case shall be granted with a
condition that the company engaged in financial business should promptly dispose of

the said stock.

(3) When the Fair Trade Commission grants authorization under the provisions of
the two preceding subsections, it shall, in advance, consult with the Minister of

Finance.
Sec.12 [Restriction on acquisition of corporate bonds]
Deleted. (Act No.214 of 1948)
Sec.13 [Prohibition of particular interlocking directorates, filing requirement]

(1) Neither an officer nor an employee (meaning in this section a person other than
officers in the regular employment of a company) of a company shall hold at the same
time a position as an officer in another company or companies 1n Japan wherever the
effect of such an interlocking directorate may be substantially to restrain competition

in any particular field of trade.

(2) No company shall coerce another company or companies in Japan in competition
with it in Japan, through unfair trade practices, to admit one of its officers concurrently
to the position of an officer or an employee of the latter company or companies, or to
admit its employee, concurrently to the position of an officer of such company or

companies.

(3) Every officer or employee of a company who holds concurrently the position of an
officer in another company or companies in Japan in competition with it in Japan, shall,
in case the total assets of either one company exceed two billion yen, file, in accordance
with the Rules of the Fair Trade Commission, a report thereof with the Commission

within thirty days as from the date of assuming the position of such an officer.

Sec.14 [Prohibition of particular stockholding by a person other than a company, filing

requirement]
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(1) No person other than a company shall acquire or hold stock of another company
or companies in Japan whenever the effect of such acquisition or holding of stock may
be substantially to restrain competition in any particular field of trade, or shall acquire

or hold stock of another company or companies in Japan through unfair trade practices.

(2) Every person other than a company shall, in case he has come to hold stock of
two or more companies mutually competing in Japan in excess of ten per cent of the
total outstanding stock of the respective company, file, in accordance with the Rules of
the Fair Trade Commission, a report on such stock with the Commission within thirty

days as from the date of such holding.
Sec.15 [Prohibition of particular mergers, filing requirement]

(1) No company in Japan shall effect a merger coming under any one of the following
paragraphs:

(i) Where the effect of a merger may be substantially to restrain competition in any
particular field of trade;

(i) Where unfair trade practices have been employed in the course of the merger.

(2) Every company in Japan, which is desirous of becoming a party to a merger shall,
in accordance with the provisions of the Rules of the Fair Trade Commission, file a

report with the Commission.

(3) No company in Japan shall, in the cases coming under the preceding subsection,
effect a merger until the expiration of a thirty-day waiting period from the date of the
issuance of the receipt of the said report: Provided, That the Fair Trade Commission
may, when it finds it necessary, shorten the said period, or extend it by an additional

period of time not exceeding sixty days with the consent of the companies concerned.

(4) The Fair Trade Commission shall, where it determines to initiate hearing
proceedings or makes a recommendation with a view to ordering the necessary
measures relating to the merger in question pursuant to the provisions of Section 17-2
[elimination measures against unlawful acts relating to a company, etc.], do so before
the expiration of a thirty-day waiting period as provided for in the preceding subsection,
or of any shortened or extended period under the proviso thereof: Provided, That the

foregoing provisions shall not apply in cases where there has been a false statement
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with respect to important matters in the report specified in subsection (2) above.
Sec.16 [Prohibition of particular acquisitions of business, etc., filing requirement]

The provisions of the preceding section shall apply mutatis mutandis to an act of a

company coming under any one of the following paragraphs:

(i) Acquiring the whole or a substantial part of the business in Japan of another
company;

(ii) Acquiring the whole or a substantial part of the fixed assets used for the
business in Japan of another company;

(iii) Taking on lease of the whole or a substantial part of the business in Japan of
another company;

(iv) Undertaking the management of the whole or a substantial part of the business
in Japan of another company;

(v) Entering into a contract which provides for a joint profit and loss account for

business in Japan with another company.
Sec17 [Prohibition of evasion]

No acts in whatever form or manner shall be committed to evade such prohibitions
or restrictions as provided for by Section 9 to the preceding section inclusive
[prohibition of holding company, restriction on total amount of stockholding by a giant
non-financial company, prohibition of particular stockholding by a company, restriction
on stockholding rate by a financial company, prohibition of particular interlocking
directorates, prohibition of particular stockholding by a person other than a company,

prohibition of particular mergers, prohibition of particular acquisition of business, etc.].
Sec.17-2 [Elimination measures against unlawful acts relating to a company, etc.]

(1) Where there exists any act in violation of the provisions of Section 9-2(1)
[restriction on total amount of stockholding by a giant non-financial company], Section
10 [prohibition of particular stockholding by a company], Section 11(1) [restriction on
stockholding rate by a financial company], Section 15(1) [prohibition of particular
mergers] (including such cases where the said provisions are applied mutatis mutandis

by Section 16 [prohibition of particular acquisition of business, etc.]) or the preceding
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section , the Fair Trade Commission may, in accordance with the procedures as
provided for in Division II (procedures), Chapter VIII, order the entrepreneur
concerned to submit a report, or to dispose of the whole or a part of his stocks to
transfer a part of his business, or to take any other measures necessary to eliminate

such accs in violation of the said provisions.

(2) Where there exists any establishment of an act in viclation of the provisions of
Section 9(1) [prohibition of establishment of a holding company] or (2) [prohibition of
operation as a holding company], Section 13 [prohibition of particular interlocking
directorates], Section 14 [prohibition of particular stockholding by a person other than
a company] or the preceding section, the Fair Trade Commission may, in accordance
with the procedures as provided for in Division II [procedures], Chapter VIII, order the
person violating such provisions to submit a report or to dispose of the whole or a part
of his stocks, to resign from his position as an officer in a company, or to take any other

measures necessary to eliminate such acts in violation of the said provisions.
Sec.18 [Measures against the establishment of a holding company or an illegal merger]

The Fair Trade Commission may, in case where any company has been established
in violation of the provisions of Section 9(1) [prohibition of establishment of a holding
company] or companies that have merged in violation of the provisions of Section 15(2)
(filing of merger] and (3) [waiting period of merger], bring a suit to have the said

establishment or merger declared null and void.

CHAPTERIV-II PARALLEL PRICE INCREASES
Sec.18-2 [Reporting requirement on parallel price increases]

(1) If, in any particular field of business where the total price of goods (this term
refers to the price of the goods concerned less an amount equivalent to the amount of
taxes levied directly on such goods) of the same description supplied in Japan
(excluding those exported; hereinafter the same in this section) or the total prices of
services (this refers to the price of the services concerned less an amount equivalent to
the amount of taxes levied on the recipients of such services with respect thereto) of the

same description supplied in Japan during a one-year period designated by a Cabinet
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Ordinance, is in excess of thirty billion yen, the ratio of the total amount of such goods
or services supplied by the three entrepreneurs, which rank among the three largest
entrepreneurs in Japan in terms of volume of supply (this refers to the quantity of
goods or services of the same description which one entrepreneur supplied during a
given one-year period, and in case it 1s not appropriate to be calculated by the quantity,
the quantity shall be represented in terms of the amount of their prices; hereinafter the
same meaning in this section) to the aggregate volume of such goods or services of the
same description supplied in Japan during such one-year period (bereinafter referred
to as "the aggregate volume") exceeds seven tenths, and if two or more major
entrepreneurs (including the largest one) (this term means the five entrepreneurs each
of which account for one twentieth or more of the aggregate volume and rank among
the five largest entrepreneurs in Japan; hereinafter the same meaning in this section)
raise the price they use as the basis of their transactions in such goods or services of the
same description by an identical or similar amount or percentage within a period of
three months, the Fair Trade Commission may ask such major entrepreneurs for a
report, furnishing a statement of reasons for such a raise in the price of such goods or
services: Provided, That this shall not apply to price increases effected by
entrepreneurs whose price of such goods or services is authorized or approved by, or
filed with the competent minister in charge of the business in which the said
entrepreneurs are engaged (in case such price shall be filed with the competent
minister, this shall apply only to such cases where the competent minister has the

authority to order a change in such price).

(2)In the event any change has occurred in the economic conditions resulting in a
drastic change in domestic industrial shipments and wholesale prices, the amount of
prices as prescribed in the preceding subsection may be revised by virtue of a Cabinet
Ordinance to reflect such change.

CHAPTERV UNFAIR TRADE PRACTICES
Sec.19 [Prohibition of unfair trade practices]

No entrepreneur shall employ unfair trade practices.

Sec.20 [Measures against unfair trade practices]
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(1) When there exists any act in violation of the preceding section, the Fair Trade
Commission may, in accordance with the procedures as provided for in Division II
[procedures], Chapter VIII, order the entrepreneur concerned to cease and desist from
the said act, to delete the clauses concerned from the contract and to take any other

measures necessary to eliminate the said act.

(2) The provisions of Section 7(2) [measures against already ceased violations] shall

apply mutatis mutandis to an act in violation of the preceding section.
CHAPTER VI EXEMPTIONS
Sec.21 [Natural monopoly]

The provisions of this Act shall not apply to such acts relating to the production, sale,
or supply as are done in the proper course of business by a person engaging in railway,
electricity, gas, or any other business constituting a monopoly by the inherent nature of
the said business.

Sec.22 [Legitimate acts under special laws and orders]

(1) The provisions of this Act, where there exists a special law concerning a specific

industry, shall not apply to legitimate acts of an entrepreneur or a trade association

conducted in accordance with such a special law or an order based upon such law.

(2) Such special laws as provided for in the preceding subsection shall be specified

by separate law.
Sec.23 [Acts under intellectual property rights]

The provisions of this Act shall not apply to such acts recognizable as the exercise of
rights under the Copyright Act, the Patent Act, the Utility Model Act, the Design Act or

the Trademark Act.

Sec.24 [Acts of cooperatives]
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The provision of this Act shall not apply to such acts of a cooperative (including a
federation of cooperatives) which conforms to the requirements stipulated in each of the
following paragraphs and which has been formed in accordance with the provisions of a
separate law: Provided, That the foregoing shall not apply to such cases where unfair
trade practices are employed, or where competition in any particular field of trade is
substantially restrained, resulting in unjust rise of prices:

(i) Its purpose shall be mutual aid among small scale entrepreneurs or consumers;

(i) It shall be voluntarily formed; and the participation in and withdrawal from the
cooperative shall be voluntary;

(ii1) Each member shall possess equal voting right; and

(iv) If distribution of profits among members is contemplated, the limits shall be

stipulated in a law or a Cabinet Ordinance, or in the articles of an association.
Sec.24-2 [Resale price maintenance contracts]

(1) The provision of this Act shall not apply to legitimate acts performed by an
entrepreneur who produces or sells a commodity, the uniform quality of which is easily
identifiable and which is designated by the Fair Trade Commission, with another
entrepreneur who buys such commodity, in order to fix and maintain the resale price
thereof (this térm means hereinafter the price at which the latter entrepreneur or 2
third entrepreneur who purchases from him sells such commodity): Provided, That the
foregoing shall not apply if the said act tends to be grossly injurious to the interest of
consumers in general, or if it is done against the will of the entrepreneur who produces

the said commodity by an entrepreneur whose business is to sell the said commodity.

(2) The Fair Trade Commission shall not designate a commodity under the
provisions of the preceding subsection unless it comes under each of the following
paragraphs:

(@) The commodity shall be for the dairy use by the consumers in general; and

(i) Free competition shall exist with respect to the commodity.

(3) The designation of a commodity under the provisions of subsection (1) above

shall be made by a notification.

(4) Legitimate acts performed by an entrepreneur whose business is to publish

copyrighted works or by an entrepreneur whose business is to scll such published
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works, in order to fix and maintain with another entrepreneur who buys such works

the resale price thereof, shall be exempted from the application of the provisions of Act.

(5) The organization formed in accordance with the provisions of any one of the
following Acts shall not be included in the term of "another entrepreneur” who buys
commodities or copyrighted works as provided for in subsection (1) or the preceding
subsection: Provided, That the foregoing provisions shall, in the case of the
organizations formed under the provisions of any one of the Acts mentioned in
cooperative, a minor business cooperative, a federation of cooperatives, a commercial
and industrial association or a federation of commercial and industrial associations
purchases such commodity as provided for in subsection (2) above or copyrighted works
as provided for in subsection (4) above, for the consumption of persons directly or
indirectly constituting the said business cooperative, a federation of cooperatives,
commercial and industrial associations or a federation of commercial and industrial

associations:

(1) National Public Service Act;

(i1) Agricultural Cooperatives Act;

(iil) National Public Service, etc., Mutual Aid Association Act;
(iv) Consumer Cooperatives Act;

(v) Fisheries Cooperatives Act;

(vi) Public Corporation, etc. Labor Relations Act;

(vii) Labor Unions Act;

(viii) Small and Medium Sized Enterprise, etc., Cooperatives Act;
(viii-ii) Small and Medium Sized Enterprises Organization Act;
(ix) Local Public Service Act;

(x) Forestry Cooperatives Act;

(x1) Local Public Enterprise Labor Relations Act.

(6) When an entrcpreneur as stipulated in subsection (1) above has fixed the resale
price under the said subsection and has entered into contract for the purpose of
maintaining it, he shall, in accordance with provisions of the ques of the FFair Trade
Commission, file a rcport thereon with the Commission within thirty days from the

date of the conclusion of the said contract: Provided, That the foregoing shall not apply
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if the Fair Trade Commission stipulates otherwise in its Rules.
Set. 24-3 [Depression cartels]

(1) Where there exists an extreme disequilibrium of supply and demand for a
particular commodity, resulting in circumstances falling under each of the following
paragraphs, the provisions of this Act shall not apply to concerted activities of
entrepreneurs (including an act of a trade association which causes its constituent
entrepreneurs to undertake concerted activities; hereinafter the same) who produce the
said commodity or a trade association consisting of such entrepreneurs (hereinafter
referred to as "producers, etc."), which have been obtained authorization under either of
the following two subsections: Provided, That the foregoing shall not apply when they
employ unfair trade practices or cause any entrepreneur to employ such acts as

constitute unfair trade practices:

(i) The price of the said commodity is below the average cost of productior, and a
considerable part of the entrepreneurs in the trade concerned may eventually be forced
to discontinue production;

(i) It is difficult to overcome such circumstances as stipulated in the preceding

paragraph by the rationalization of individual enterprises.

(2) When circumstances provided for in the precedicg subsection exist, those
producers, etc. who desire to effect concerted activities relating to restrictions on output
or sales, or on facilities or equipments (excluding such as will impede the renovation or
improvement of facilities) may, in order to overcome such circumstances, obtain from

the Fair Trade Commission authorization of the said activities in advance.

(3) When circumstances provided for in subsection (1) above exist and if restriction
on output of the corﬁmodity in a particular trade is found extremely difficult for
technical reasons, those producers, etc. who desire to effect concerted activities
involving price-fixing may, in accordance with the Rules of the Fair Trade Commission,
obtain from the Fair Trade Commission authorization of the said activities in advance.
The same shall apply to a price-fixing agreement entered into concurrently with an
agreement provided for in the preceding subsection, when the cogcerted activitics have
been effected upon authorization under the preceding subscction, and when such

concerted activities alone proved to be entircly inadequate to overcomc the
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circumstances stipulated in subsection (1) above.

(4) The Fair Trade Commission shall not grant authorization as provided for in the
preceding two subsections unless the concerted activities applied fall under the
conditions provided for in the preceding two subsections and conform with each of the

following paragraphs:

(1) That they do not exceed the necessary extent to overcome the circumstances
provided for in subsection (1) above:

(i) That tkere is no likelihood of unjustly injuring the interests of the consumers in
general, and of related entrepreneurs;

(iii) That they are not unjustly discriminatory;

(iv) That they do not restrict unjustly participation in or withdrawal from such

activities.

(5) When the Fair Trade Commission has authorized or dismissed an application for
authorization under subsection (2) or (3) above, or has taken action pursuant to the
provisions of Section 66(1) [cancellation or modification of authorization] with regard to
authorization under subsection (2) or (3) above, it shall, without delay, make public the

fact showing the reason for said action.

(6) The producers, etc. engaged in concerted activities after obtaining authorization
under subsection (2) or (3) above shall, without delay, file a notification thereof with the

Fair Trade Commission, when they have discontinued the said activities.

(7) The Fair Trade Commission shall, where an objection to authorization under
subsection (2) or (3) above has been field, conduct an open hearing in accordance with

the Rules of the Fair Trade Commission.

(8 The Fair Trade Commission shall, prior to granting such authorization under
subsection (2) or (3) above, or to dismissing an application thereof, consult with the
competent minister in charge of the business concerned. The same shall apply when
the Fair Trade Commission intends to take action provided for in Section 66(1)
[revocation or modification of authorization, approval or decision] with respect to such

authorization under subsection (2) or (3) above.
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Sec.24-4 [Rationalization cartels]

(1) The Provisions of this Act shall not apply to concerted activities of producers, etc.
who have obtained authorization under the following subsection, where they are found
particularly necessary for effecting an advancement of technology, an improvement in
the quality of goods, a reduction in costs, an increase in efficiency or any other

rationalization of enterprises.

(2) Producers, etc. desirous of undertaking concerted activities regarding
restrictions on technology or kinds of product, utilization of facilities for storage of raw
materials or products or for transportation thereof, or utilization or purchase of by-
products, waste, or scrap in the case provided for by the preceding subsection may, in
accordance with the provisions of the Rules of the Fair Trade Commission, obtain

authorization from the Fair Trade Commission in advance.

(3) The Fair Trade Commission shall not grant authorization under the preceding
subsection unless concerted activities applied for fall under the conditions provided for

in the preceding subsection, and conform with each of the following paragraphs:

(i) That there is no likelihood of unjustly injuring the interests of users;

(i) That there is no likelihood of unjustly injuring the interests of the consumers in
general and of related entrepreneurs (excluding customers);

(iii) That they are not unjustly discriminatory;

(iv) That they do not restrict unjustly the participation in or withdrawal from such
activities;

(v) That where restrictions on a line of products are imposed differently on
participants in the concerted activities, such differentiation is not designed unjustly to
concentrate production of a particular product in the hands of any specific

entrepreneurs.
(4) The provisions of the proviso to subsection (1) and of subsections (5) to (8)

inclusive of the preceding section shall apply mutatis mutandis to the concerted

activities as provided for in subsection (2).

CHAPTER VII DAMAGES
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Sec.25 [Absolute liability]
(1) Any entrepreneur who has effected private monopolization or unreasonable
restraint of trade or who has employed unfair trade practices shall be liable to

indemnify the person injured.

(2) No entrepreneur may be exempted from the liability as prescribed in the

preceding subsection by proving non-existence of wilfulness or negligence on his part.
Sec.26 [Restriction on exercise of the right to claim for damages in court, preseription]

(1) The right to claim for damages in the preceding subsection may not be exercised
in court until the decision pursuant to the provisions of Section 48(4) [recommendation
decision], Section 53-3 [consent decision], or Section 54 (formal decision] has become
final and conclusive in case no decision has been made pursuant to the provisions
above.

(2) The right under the preceding subsection shall, upon expiration of three years

from the date on which the decision in the said subsection became final and conclusive,

be extinct by prescription.

CHAPTER VIII FAIR TRADE COMMISSION
Division I Organization and Power
Sec.27 [Duty and position]

(1) The Fair Trade Commission shall be established in order to attain the purpose of
this Act.

(2) The Fair Trade Commission shall be administratively attached to the Prime
Minister.

Sec.27-2 [Affairs under the jurisdiction of the Fair Trade Commission]
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The affairs under the jurisdiction of the Fair Trade Commission shall be as follows:

(i) Matters relating to regulation on private monopolization;

(i) Matters relating to regulation on unreasonable restraint of trade;

(iii) Matters relating to regulation on unfair trade practices;

(iv) Matters relating to regulation on monopolistic situations;

(v) Doing surveys and research on business activities or actual economic conditions
or making coordination of economic laws or orders, relating to regulation on activities
which substantially restrain competition in any particular field of trade, regulation on
activities which tend to impede fair competition, regulation in order to prevent
excessive concentration of economic power or other regulation on unjust restriction of
business activities;

(vi) Business which is assigned to the Fair Trade Commission based on a law
(including an order based on a law), in addition to those stipulated in any one of the

preceding paragraphs.
Sec.28 [Independence]

The chairman and the commissioners of the Fair Trade Commission perform their

duties independently.
Sec.28 [Organization, appointment of chairman and commissioners and their status]

(1) The Fair Trade Commission shall be composed of a chairman and four

COmMmI1SSIOners.
(2) The chairman and the commissioners shall be appointed by the Prime Minister
with the consent of both Houses of the Diet from among persons whose age is thirty five

or more and whe are experts in law or economics.

(3) The appointment or dismissal of the chairman shall be attested to by the

Emperor.
(4) The chairman and the commissioners shall be public service officials.

Sec.30 [Term of office for chairman and commissioners]
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(1) The term of office for the chairman and the commissioners shall be five years:
Provided, That the term of office for the chairman and the commissioners appointed to

fill a vacancy shall be the remainder of the term of office of his predecesscr.
(2) The chairman and the commissioners may be reappointed.

(3) The chairman and the commissioners shall retire from the office upon reaching

the age of seventy.

(4) If the term of office for the chairman or the commissioners expires, or a vacancy
occurs at the time when the consent of both Houses of the Diet is unobtainable because
the Diet is not in session or the House of Representatives is dissolved, the Prime
Minister may appoint the chairman or a commissioner from among such persons
having qualifications as provided for in the subsection (2) of the preceding section. In
this case the subsequent approval of both Houses shall be obtained at the earliest

session of the Diet after the appointment.
Sec.31 [Guarantee of status of chairman and commissioners]

The chairman or a commissioner may not, against his will, be removed from office
during his term of office, except in the cases falling under any one of the following

paragraphs:

(i) When he has been adjudicated as incompetent, quasi-incompetent, Or in

bankruptcy;

(ii) When he has been dismissed by way of disciplinary punishment;

(iii) When he has been punished for violation of this Act;

(iv) When he has been sentenced to imprisonment or beavier penalty;

(v) When the Fair Trade Commission has decided that he 1s incapable of executing
his duty on account of his physical or mental breakdown;

(vi) When the subscquent approval of both Houses of the Diet could not be obtained

in the case of subsection (4) of the preceding section.

Sec.32 [Dismissal of chairman or commissioners]
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In the case of paragraphs (i) or (iii) to (vi) inclusive of the preceding section, the
Prime Minister shall dismiss the chairman or the commissioner concerned from his

office.
Sec.33 (Chairman]

(1) The chairman shall preside over the affairs of the Fair Trade Commission and

shall represent it.

(2) The Fair Trade Commission shall choose in advance a commissioner from among
the commissioners who acts on behalf of the chairman in case he cannot execute his

duty.
Sec.34 [Quorum and voting]

(1) Meeting of the Fair Trade Commission shall not be declared open and a decision
shall not be made without the attendance of the chairman and two or more

commissioners.

(2) All decisions of the Fair Trade Commission shall be made by majority votes of the
attending commissioners. In case the votes are evenly divided, the chairman shall

have the power to decide.

(3) The decision of the Fair Trade Commission under the provisions of Section 31(v)
shall, irrespective of the provisions of the preceding subsection, be made with the
unanimous concurrence of all commissioners or the chairman except for the

commissioner or chairman concerned.
(4) For the purpose of applying the provisions of subsection (1) above, in case the
chairman cannot execute his duty, the commissioner chosen to act on behalf of the

chairman pursuant to subsection (2) of the preceding section shall be deemed to be the

chairman.
Sec.35 [Staff office personnel]

(1) The gencral secrctariat shall be attached to the Fair Trade Commission for the
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discharge of its affairs.
(2) The secretary general shall be maintained in the general secretariat.

(3) The secretary general shall preside over the affairs of general secretariat
(excluding the affairs which the Fair Trade Commission decides to entrust hearing

examiners to conduct in accordance with the provisions of Section 51-2).
(4) Secretariat and bureaus shall be maintained in the general secretariat.

(5) The provisions of Section 7(2), (5), (6) and Section 13 of the National Government
Organization Law shall apply mutatis mutandis to the maintenance of secretariat and
bureaus in the preceding subsection, the scope of the affairs under the jurisdiction, and

internal organization.

(6) Hearing examiners, not exceeding five in number shall be maintained in the
general secretariat, whose duty shall be to conduct a part of the hearing procedures

(excluding the rendering of a decision).

(7) Hearing examiners shall be selected by the Fair Trade Commission from among
the personnel of the general secretariat who have been found to have the necessary
knowledge and experience in law and economics to conduct the hearing procedures and

to be capable of making a fair judgment.

(8) A public prosecutor, private attorney practicing at the time of the appointment,
or a person qualified to be an attorney at law shall be among the personnel of the

general secretariat.

(9) Duties to be placed upon the personnel who is a public prosecutor under the
preceding subsection shall be limited to matters relating to cases in violation of the
provisions of this Act.

Sec.35-2 [Local offices]

(1) Local offices shall be maintained at necessary places as local organization of the

general secretariat of the Fair Trade Commission.
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(2) The name, location and territorial jurisdiction of each local office under the

preceding subsection shall be provided for by a Cabinet Ordinance.

(3) Branches may be maintained at necessary places under local offices in order to

conduct a part of the affairs of local offices.

(4) The name, location and territorial jurisdiction of each branch under the

preceding subsection shall be provided for by the Ordinance of Prime Minister's Office.

Sec.35-3 [Administration of personnel]

With regard to the appointment, dismissal, disciplinary measures, and other
matters relating to the administration of personnel of the general secretariat, the

provisions of the National Public Service Personnel Act (Act No.120 of 1947) shall
apply.

Sec.36 [Salaries of chairman and commissioners]
(1) The salaries of the chairman and the commissioner shall be provided for

separately.

(2) The salaries of the chairman and the commissioner shall not be reduced in

amount against their will while they are in office.

Sec.37 [Prohibition of certain activities of chairman, commissioners and personnel]

The chairman, each commissioner and such personnel of the Fair Trade Commission
as may be stipulated by a Cabinet Ordinance shall not engage 1n any one of the
following activities while he is in office:

(i) Becoming a member of the Diet or of the legislative assembly of a local public
authority, or actively engage in political activities;

(i) Holding any other remunerative position except as permitted by the Prime
Minister; or

(iii) Engage in commerce or any other business for pecuniary gain.

Sec.38 [Prohibition of expression of opinion]



TD/B/COM.2/CLP/6
page 101

The chairman, each commissioner and other personnel of the Fair Trade
Commission shall not express their views outside the Fair Trade Commission on the
existence or non-existence of facts or application of law with regard to a case of
violation: Provided, That the foregoing shall not apply to cases provided for in this Act

or where the presentation of the results of his study concerning this Act is made.
Sec.39 [Duty to preserve trade secrets]

The chairman, each commissioner and other personnel of the Fair Trade
Commission, or any person who once held such position, shall not divulge or make

surreptitious use of trade secrets of entrepreneurs which came to their knowledge in

the course of their duties.
Sec.40 [Compulsory powers of inquiry]

The Fair Trade Commission may, if necessary for the performance of its functions,
order government agencies, legal entities established by a special law or an order,
entrepreneurs, or organizations of entrepreneurs, or their personnel to appear before
the Commission, or may require them to submit necessary reports, information or data.
Sec.41 [Entrustment of research and surveys]

The Fair Trade Commission may, if necessary, for the performance of its functions,
entrust government agencies, legal entities established by a special law or an order,
schools, entrepreneurs, organizations of entrepreneurs, or persons of learning and
experience to carry out necessary research and surveys.

Sec.42 [Public hearings]

The Fair Trade Commission may, if necessary for the performance of its duties, hold

public hearings to obtain views of the public.
Sec.43 [Publication of appropriate matters}

The Fair Trade Commission may, in order to ensure proper cnforcement of this Act,
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make public any appropriate matters with the exception of trade secrets of

entrepreneurs.
Sec.44 [Reports to the Diet, submission of opinions]

(1) The Fair Trade Commission shall submit to the Diet, through the Prime Minister,
an annual report on the enforcement of this Act. In this case, the report shall contain
an outline of the report ordered to be submitted under the provisions of Section 18-2(1)

[reporting requirement on parallel price increases].

(2) The Fair Trade Commission may submit to the Diet, through the Prime Minister,

its views on matters necessary to attain the purpose of this Act.

Division II Procedures
Sec.45 [Report and detection of violation]

(1) Any person may, when he considers that a fact in violation of this Act exists,
report the said Tact to the Fair Trade Commission and ask for the appropriate measures

to be taken.

(2) The Fair Trade Commission, upon receipt of such report as provided for in the

preceding subsection, shall make necessary investigation with respect to the case.

(3) Where any report submitted under the provisions of subsection (1) above
specifies in writing any fact or facts in accordance with the Rules of the Fair Trade
Commission, and when the Commission decides to take, or not to take, appropriate
measures with respect to the case referred to in the report, the Fair Trade Commission

shall promptly notify that effect to the person who made such report.

(4) The Fair Trade Commission may, when it considers that a violation of this Actor

a monopolistic situation exists, take appropriate measures on its own authority.

Sec.45-2 [Procedures for measures against a monopolistic situation]
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(1) The Fair Trade Commission shall, if it considers that there exists a fact which
fall : under the purview of a monopolistic situation, and if it decides to take a measure
set forth in subsection (3) of the preceding section, make a notice of such action to the
competent minister having jurisdiction over business in which the entrepreneur

concerned is engaged.

(2) In case a notice under the provision of the preceding subsection has been made,
the minister may present to the Commission his view regarding the existence or the
absence of such a monopolistic situation and his view regarding other alternative
measures which he feels would be sufficient to restore competition as provided for in

the proviso to Section 8-4(1) [measures against a monopolistic situation].
Sec.46 [Compulsory measures for investigation]

(1) The Fair Trade Commission may, in order to conduct the necessary investigation
with regard to a case of violation, take any one of the following measures:

(1) Ordering persons concerned with a case, or witnesses to appear for interrogating,
hearing their views or collecting reports from them;

(ii) Ordering experts to appear to have them give expert testimony;

(iii) Ordering persons holding accounting books, documents and other matters to
submit the same, or to retain such submitted matters; or

(iv) Entering any place of business of the persons concerned with a case, or other
necessary places and inspecting conditions of business operation and property,

accounting books, documents and other matters.

(2) The Fair Trade Commission may, when it finds it proper, designate, in
accordance with the provisions of a Cabinet Ordinance, investigators from among the
personnel of the Fair Trade Commission and cause them to take the measures as

provided for in the preceding subsection.

(3) Where an inspection is to be conducted by the personnel in accordance with the
provisions of the preceding subsection, they shall be required to carry their

identification cards and to show it to the persons concerned.

(4) The authority to take action pursuant to the provision of subsection (1) above

shall not be construed as one granted for criminal investigation.
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Sec.47 (Investigation record]

The Fair Trade Commission shall, when it has conducted the necessary
investigation of a case of violation, keep an investigation record of the main points
thereof and when it has taken any measures as provided for in the preceding section, it

shall set out the result thereof.

Sec.48 [Recommendation to the violator to take elimination measures,

Recommendation decision]

(1) The Fair Trade Commission may, when it finds that there exists any act in
violation of the provisions of Section 3 [prohibition of private monopolization or
unreasonable restraint of trade], Section 6(1) [prohibition of particular international
agreements or contracts), or (2) [filing requirement of the same], Section 8 [prohibited
acts of a trade association], Section 9(1) or (2) [prohibition of a holding company],
Section 9-2(1) [restriction on total amount of stockholding by a giant non-financial
company], section 10 [prohibition of particular stockholding by a company], Section 11
[restriction on stockholding rate by a financial company], Section 13 [prohibition of
particular intetlocking directorates)], Section 14 [prohibition of particular stockholding
by a person other than a company], Section 15 (1) [prohibition of particular mergers)
(including such cases where the said provisions are applied mutatis mutandis by
Section 16 [prohibition of particular acquisitions of business, etc]), Section 17
[prohibition of evasion] or Section 19 (prohibition of unfair trade practices], recommend
the persons who have committed such violation (including the officers and managers of
a trade association and its constituent entrepreneurs when the violating act relates to

the provisions of Section 8) to take appropriate measures.

(2) The Fair Trade Commission may, if it finds that any act in violation of the
provisions of Section 3 [prohibition of private monopolization or unreasonable restraint
of trade], Section 8(1) [prohibited acts of a trade association] (i), (iv) or (v) or Section 19
[prohibition of unfair trade practices], has already ceased to exist, and if it finds it
particularly necessary, recommend to the person who committed such violation
(including the officers and managers of such trade association and its constitucnt
entreprencurs when the violating act relates the provisions of Section 8(1)(®), (iv) or (V))

to take appropriate measures.
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(3) Any person who has received a recommendation under the provisions of the
preceding subsection shall notify without delay to the Fair Trade Commission whether

or not he accepts the said recommendation.

(4) The Fair Trade Commission may, when the person receiving the
recommendation under the provisions of the preceding two subsections has accepted it,
render a decision on the line of the said recommendation without resorting to the

hearing procedures.
Sec.48-2 [Procedures for surcharges]

(1) The Fair Trade Commission shall, when it finds there exists a fact as provided
for in subsection (1) [surcharges] of Section 7-2 (including cases where this provision 18
applicable mutatis mutandis under Section 8-3 [surcharges against constituent
entrepreneurs); hereinafter the same in this section), order the entrepreneur or the
constituent entrepreneurs of the trade association (or other entrepreneur in case a
constituent entrepreneur is acting for the benefit of the other entrepreneur; hereinafter
the same in this section) to pay to the Treasury a surcharge as prescribed in Section 7-
2(1) or (2): Provided, That in case hearing procedures have been initiated with respect
to such violating act, such order shall not be issued by such time as such procedures

bave been completed.

(2) An order prescribed in the preceding subsection (hereinafter referred to as
"payment order") shall be made by serving to such entrepreneur a certified copy of such
payment order which states the amount of the surcharge to be paid, the basis of
calculation of such amount, the violating act responsible for such surcharge and

deadline for payment.

(3) The deadline for payment of such surcharge as prescribed in the preceding
subsection shall fall on a date two months after the date on which such payment order

1s forwarded.

(4) The Fair Trade Commission shall, when it contemplates issuing a payment order,
give in advance, the entrepreneur or the constituent entreprencur of the trade

association concerned, an opportunity to present his views and to submit evidence in
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support thereof.

(5) If any person is dissatisfied with the payment order, he may, in accordance with
the Rules of the Fair Trade Commission and within thirty days from the date on which
the certified copy of such order was forwarded, request the Commission to initiate

hearing procedures on the said case.

(6) Expect in cases where such a decision was rendered pursuant to the provisions of
subsection (4) of the preceding section, Section 53-3 [consent decision] or Section 54
[formal decision] with respect to the said violating act, a payment order shall be deemed
final and conclusive for the purpose of applying the provisions of Section 26 [restriction
on exercise of the right to claim for damages in court, prescription], after the lapse of

the period prescribed in the preceding subsection.

Sec.49 [Initiation of hearing procedures]

(1) The Fair Trade Commission may, in the case of Section 48(1) or (2)
[recommendation to the violator to take elimination measures] or in the case where
there exists a monopolistic situation (excluding the case provided for in the proviso to
Section 8-4(1) [measures against a monopolistic situation]. The same shall apply In
Section 54(1) [formal decision], and if it finds that it would be in the public interest to

initiate hearing procedures on the case, initiate hearing procedures on the said case.

(2) When a request as prescribed in subsection (5) of the preceding section is filed,
the Fair Trade Commission shall, except in cases where it rejects the said request as
unlawful by a decision, without delay initiate the hearing procedures on the case which

is the subject of such request.

(3) In case hearing procedures have been initiated pursuant to the provisions of the

preceding subsection, the payment order issued relating to such case shall lose effect.

(4) The Fair Trade Commission shall, when it contemplates initiating hearing
procedures on a case relating to Section 8-4(1) [measures against a monopolistic
situation], consult with the competent minister having jurisdiction over the business in

which such entrepreneur is cngaged.
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Sec.50 [Complaints, initiation of hearing procedures]

(1) The complaint shall be made in writing, in which the outline of the case shall be
stated, and the chairman and the commissioners participating in the voting of the

decision to issue the complaint shall sign it and affix their seal thereto.

(2) The hearing procedures shall be initiated by serving a certified copy of the
complaint upon a person to be ordered to take such measures (referred to as
"elimination, etc. measures" in Section 52(1) {respondent’s defense] as provided for in
Section 7(1) [elimination measures] or (2) [elimination measures against already ceased
violations] (including the cases applicable mutatis mutandis under the Section 8-2(2)
and Section 20(2), Section 8-2(1) or (3) [elimination measures), Section 8-4(1)
[measures against a monopolistic situation], Section 17-2 [elimination measures] or
Section 20(1) [elimination measures] or such person requesting the initiation of the
hearing procedures in accordance with the provisions of Section 48-2(5) [request for
initiation of hearing procedures on surcharges] (hereinafter referred to as

"respondent”).

(3) The respondent shall be ordered to appear on the date of the hearing

proceedings.

(4) The date of the hearing proceeding shall be fixed on a day later than thirty days
from the date of serving the certified copy of the complaint: Provided, That the

foregoing shall not apply when the consent of the respondent is obtained.
Sec.51 [Answers]

A respondent shall, upon receipt of the certified copy of the complaint, submit an

answer without delay to the Fair Trade Commission.
Sec.51-2 [Entrusted proceedings by hearing examiners]

The Fair Trade Commission may, after issuing a complaint, entrust hearing
examiners to conduct a part of the hearing procedures (excluding the decision) in
addition to taking the measures under each paragraph of Section 46(1) [compulsory

measures for investigation], in accordance with the Rules of the Fair Trade
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Commission: Provided, That this shall not apply to such person or persons who have
performed the duty as the investigator of the said case or those who have intervened in

the investigation of the said case.
Sec.51-3 [Powers of investigators at hearing proceedings]

An investigator designated in accordance with the provisions of Section 46(2)
[designation of investigators], may attend hearing proceedings, request evidence to be

adopted, and perform other necessary acts.
Sec.52 [Respondent's defense]

(1) A respondent or his representative may, at hearing proceedings, state the reason
why an order of the Fair Trade Commission to take elimination, ctc. measures or to pay
a surcharge under the provisions of Section 7-2(1) [surcharges] (including such case
when the said provisions are applied mutatis mutandis by Section 8-3 [surcharges
against constituent entrepreneurs]) in regard to the said case should not be made,
submit supporting evidence therefor, request the Fair Trade Commuission to interrogate
necessary witnesses, to order expert witnesses to testify, to order holders of accounting
books, documents and other matters to submit them, or to enter the necessary places
and inspect the conditions of business and property, accounting books and other
matters, or may interrogate witnesses or expert witnesses who are required to attend

the hearing proceedings by order of the Fair Trade Commission.

(2) A respondent may be represented by an attorney at law or any other appropriate

persons approved by the Fair Trade Commission.
Sec.52-2 [Disclosure of reasons for non-adoption ofevidehce]

In case the Fair Trade Commission has not adopted any evidence introduced by the
investigator, the respondent or his representative, the Commission shall state the
reason for not having adopted such evidence.

Sec.52-3 [Non-appearance of respondents]

The Fair Trade Commission may conduct the hearing proccedings even if the
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respondent or his representative fails to appear on the date of the said hearing

proceedings without a justifiable cause.
Sec.53 [Hearing proceedings, stenographic record]

(1) All hearing proceedings shall be made public: Provided, That when it is found
necessary to protect the trade secrets of an entrepreneur, or necessary to the public

interest, a hearing proceeding shall not be made public.

(2) A stenographer shall attend all hearing proceedings to record statements made

therein.
Sec.53-2 [Qualification for witness, right to refuse testimony, oath, etc.]

(1) The provisions of Sections 143 to 147 inclusive [principles on qualification for
witness, relationship between public service secret and witness qualification,
responsibility of oneself or close relatives and the right to refuse testimony], Section
149 [qualification for witness, the right to refuse testimony], Section 154 to 156
inclusive [oath of witness, testimony of estimated matters]. Section 165 [expert
witnesses), and Section 166 [oath of expert witness] of the Code of Criminal Procedures
shall apply mutatis mutandis to the procedures by which the Fair Trade Commission or
hearing examiners, in the course of hearing proceedings, interrogate a witness, or order

an expert to give his testimony.

(2) In such cases as provided for in the preceding subsection, the terms "court”,
"question", and "defendant" shall read as "the Fair Trade Commission or hearing

examiners”, "interrogate" and "respondent” respectively.
Sec.53-2-2 [Opportunity to state the case directly to the Commission]

In case the Fair Trade Commission has entrusted hearing examiners to conduct a
part of the hearing procedures in accordance with the provisions of Section 51-2
[entrusted proceedings by hearing examiners], if the respondent or his representative
so requests, the Commission shall give the respondent or his represcentative an
opportunity to state their views directly to the Commission: Provided, That this shall

not apply to a case in which the hearing procedures have been initiated pursuant to the
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provision of Section 49(2) (initiation of hearing procedures on surcharges] and a
decision has been rendered with respect to the violating act of such case pursuant to the
provision of Section 48(4) [recommendation decision], the following section [consent

decision] or Section 54 [formal decision].
Sec.53-3 [Consent decision]

The Fair Trade Commission may, after determined to initiate the bearing
procedures, when the respondent, admitting the findings of fact and the application of
law stated in the complaint, submits to the Fair Trade Commission a written statement
setting forth that he will accept the decision without resorting to subsequent hearing
proceedings, and files a plan sctting forth concrete measures which he proposes
voluntarily to take in order to eliminate such violation, or to ensure the elimination of
such violation, or to restore competition with respect to the goods or services involved
in the monopolistic situation, if the Commission finds it appropriate, render a decision
on the line of the concrete measures as stated in such plan without subsequent hearing

proceedings.
Sec.54 [Formal decision]

(1) The Fair Trade Commission shall, when it finds after hearing proceedings that
violation of the provisions of Section 3 [prohibition of private monopolization or
unreasonable restraint of trade], Section 6(1) [prohibition of particular international
agreements or contracts] or (2) [filing requirement of the same], Section 8 [prohibited
acts of a trade association], Section 9(1) or (2) [prohibition of holding company], Section
9-2(1) [restriction on total amount of stockholding by a non-financial giant company],
Section 10 [prohibition of particular stockholding by a company], Section 11(1)
[restriction on stockholding rate by a financial company], Section 13 [prohibition of
particular interlocking directorates], Section 14 [prohibition of particular stockholding
by a person other than a company], Section 15(1) [prohibition of particular mergers]
(including such cases where the said provisions are applied mutatis mutandis by
Section 16 [prohibition of particular acquisition of business, etc.]), Section 17
[prohibition of evasion] or Section 19 [prohibition of unfair trade practices] exists or
that a monopolistic situation exists, order the respondent by a decision to take such
measures as provided for in Section 7(1) [elimination measures], Section 8-2(1) or 3

[elimination measures], Section 17-2 [elimination measures], Section 20(1) [elimination



TD/B/COM.2/CLP/6
page 111

measures] or Section 8-4(1) [measures against a monopolistic situation].

(2) The Fair Trade Commission shall, when it finds after hearing proceedings that
such act in violation of the provisions of Section 3 [prohibition of private
monopolization or unreasonable restraint of trade], Section 8(1) [prohibited acts of a
trade association] (i), (iv) or (v) or Section 13 [prohibition of unfair trade practices] no
longer exists and if it finds it particularly necessary, order, by a decision, the
respondent to take the measures provided for in Section 7(2) [measures against already
ceased violations] (including cases to which the said subsection is applicable mutatis

mutandis in Section 8-2(2) and Section 20(2)).

(3) The Fair Trade Commission shall, when it finds after hearing proceedings that
such acts or a monopolistic situation as provided for in subsection (1) did not exist at
the time when it issued the complaint, that such acts as provided for in the said
subsection or a monopolistic situation existed by the time of the issuance of the
complaint, but the said acts or a monopolistic situation have already ceased to exist
(excluding the decision under the preceding subsection), or that a monopolistic
situation exists and falls under the proviso to Section 8-4(1), make clear the said fact by
a decision.

Sec.54-2 [Surcharge payment order]

The Fair Trade Commission shall, when it finds after hearing proceedings a fact as
provided for in Section 7-2(1) [surcharges] (including cases where this provision 1s
applicable mutatis mutandis by Section 8-3 [surcharges against constituent
entrepreneurs)), order, by a decision, the respondent to pay to the Treasury a surcharge

levied on such violation.

(2) The provisions of Section 48-2(3) [deadline for payment of surcharges] shall

apply mutatis mutandis to a decision provided for in the preceding subsection.
Sec.54-3 [Findings based on evidence]
In rendering a decision as provided for in the preceding two sections, the [air Trade

Commission shall, except in the case of facts not challenged by the respondent or

known publicly, find the facts in question based on the evidences examined at the
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hearing procedures.
Sec.55 [Meetings for decision]
(1) Decisions shall be made by meeting of the chairman and the commissioners.

(2) The provisions of Section 34(1), (2) and (4) [quorum and voting] shall apply

mutatis mutandis to such meetings as provided for in the preceding subsection.

(3) For a decision ordering the respondent or respondents to take the measures
provided for in Section 8-4(1) [measures against a monopolistic situation], the decision
shall be supported by three or more commissioners or chairman, notwithstanding the
provision of section 34(2) which are applied mutatis mutandis by the preceding

subsection.
Sec.56 [Closed meetings]

Meetings of the Fair Trade Commission shall not be made public.
Sec.57 [Form of decision]

(1) Decisions shall be rendered in writing; and the written decisions shall show the
fact found by and the application of law thereto made by the Fair Trade Commission
and in the case of the decision under Section 54-2(1) [surcharge payment order], the
basis of calculating the surcharge; and the chairman and the commissioners
participating in the voting shall sign it and affix their seal thereto.

(2) A dissenting opinion may be stated in a written decision.

Sec.58 [Effective date of decision]

(1) A decision shall take effect from the time when the certified copy of the written

decision has been served to the respondent.

(2) Any decision ordering the respondent or respondents to take the measures

provided for in Section 8-4(2) [measures against a monopolistic situation] shall not be
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enforced unless and until such decision becomes final and conclusive.
Sec.59 [Interventions of the third parties interested]

The Fair Trade Commission may, if it finds it necessary, cause, on its own authority,
a third person interested in the result of the decision, to be a party to the hearing
procedures: Provided, That it shall in advance interrogate the respondent and the said

third party.
Sec.GO [Interventions of a government agency or public organization]

Any government agency or public organization interested in a case may, if it finds it
necessary in the public interest, intervene in the hearing procedures as a party with

the approval of the Fair Trade Commission.
Sec.61 [Opinions of a government agency or public organization]

Any government agency or public organization interested in a case may, in order to
protect the public interest, express its views to the Fair Trade Commission.

Sec.62 [Stay of execution of FTC's order by deposit]

(1) When the Fair Trade Commissicn has ordered by a decision to cease and desist
from acts constituting violations or any other measures in accordance with the
provisions of Section 54(1) or (2) [formal decision], the respondent may stay the
execution of the said order by depositing such bond or securities as may be fixed by the

court until the said decision becomes final and conclusive.

(2) The court ruling under the provisions of the preceding subsection shall be made

in accordance with the Act or Procedures in Non-Contentious Matters.
Sec.63 [Forfeitures of deposit]
(1) In a case where a respondent has made the deposit in accordance with the

provisions of subsection (1) of the preceding section and the decision in question has

become final and conclusive, the court may, upon application of the Fair Trade
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Commission, forfeit the whole or a part of such bond or securities deposited.

(2) The provisions of subsection (2) of the preceding section shall apply mutatis

mutandis to the court ruling under the provisions of the preceding subsection.
Sec.64 [Compulsory measures for investigation after decision]

The Fair Trade Commission may, if it considers particularly necessary after a
decision rendered in accordance with the provisions of Section 54(1) or (2) [formal
decision], take measures or may cause its personnel to take measures in accordance

with the provisions of Section 46 [compulsory measures for investigation].
Sec.64-2 [A reminder for payment of surcharge and measures against delinquency]

(1) If any person fails to pay a surcharge by the designated deadline, the Fair Trade
Commission shall press such person to pay the surcharge by serving a written

reminder specifying a deadline therefor.

(2) In case a reminder is served pursuant to the provisions of the preceding
subsection, the Fair Trade Commission may collect an arrearage charge computed at a
rate of 14.5 percent per annum of the amount of such surcharge as prescribed in the
said subsection for the number of days intervening between the date immediately
following the deadline and the date of payment: Provided, That this shall not apply to

cases where the arrearage charge involved is less than one thousand yen.

(3) In case the amount of an arrearage charge, computed in accordance with the
provisions of the preceding subsection, contains a fraction of less than one hundred yen,

such fraction shall be disregarded.

(4) In case any person on whom a reminder has been served under the provisions of
subsection (1) fails to pay a surcharge overdue, the Fair Trade Commission may collect

such surcharge based on the example of the national tax delinquency procedures.

(5) The claim on a defaulted surcharge as prescribed in the preceding subscction
shall have a lien next to those of the national and local taxes, and the prescription on

such claim shall be the same as that of the national tax.
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Sec.65 [Dismissal of application for authorization, etc.]

(1) The Fair Trade Commission shall, when an application for authorization under
the provisions of Section 9-2(1)(v1) [application for authorization of holding of stock of
joint ventures with a foreign person, etc. by a giant non-financial company], Section
11(1) or (2) [application for authorization of stockholding by a financial company],
Section 24-3(2) or (3) [application for authorization of depression cartels], or ‘24~4‘(2)
[application for authorization of rationalization cartels] or an application for approval
under the provision of Section 9-2(1)(ix) (application for approval of stockholding by
imperative reasons by a giant non-financial company] has been filed and if it.finds the

said application to be groundless, dismiss it by a decision.

(2) The provisions of Section 45(2) [investigation in case of report of a violation]
shall apply mutatis mutandis to the application for authorization or approval in the

preceding subsection.
Sec.686 [Revocation or modification of authorization, approval or decision]

(1) The Fair Trade Commission may, when it finds, with respect to the authorization
or approval as prescribed in subsection (1) of the preceding section, that the facts
required for the said authorization or approval have ceased to exist or have changed,

revoke or modify such authorization or approval after hearing procedures.

(2) The Fair Trade Commission may, when it finds that further maintenance ol a
decision is unreasonable and contrary to the public interest due to the changes in
economic conditions and to other reasons, revoke or modify it by a decision: Provided,
That the foregoing shall not apply if the interest of the respondent may be injured
thereby.

Sec.67 [Urgent injunction]

(1) The court may, upon application of the Fair Trade Commission, when it finds the
matter to be one of urgent necessity, order the person doing an act suspected of
violation of the provisions of Section 3 [prohibition of private monopolization or

unreasonable restraint of trade], Scction 6(1) [prohibition of particular international
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agreements or contracts], Section 8(1) [prohibited acts of a trade association], Section
9(1) or (2) [prohibition of holding company], Section9-2(1) [restriction on total amount
of stockholding by a non-financial giant company], Section 10 (1) [prohibition of
particular stockholding by a company], Section 11(1) [restriction on stockholding rate
by a financial company], Section 13(1) or (2) [prohibition of particular interlocking
directorates], Section 14(1) [prohibition of particular stockholding by a person other
than a company], Section 15(1) [prohibition of particular mergers] (including such cases
where the said provisions are applied mutatis mutandis by Section 16 [prohibition of
particular acquisitions of business, etc.]), Section 17 [prohibition of evasion] or Section
19 [prohibition of unfair trade practices], temporarily to cease and desist from the said
act, the exercise of voting rights or the execution of duties as an officer in a company, or

may rescind or modify such order.

(2) The court may, upon application of the Fair Trade Commission, when it finds the
matter to be one of urgent necessity, order the person who has obtained authorization
under the provisions of Section 24-3(2) or (3) [authorization of depression cartels] or
24-4(2) [authorization of rationalization cartels], when there is a reason to suspect, in
view of the provisions of Section 66(1) [revocation or modification of authorization],
that conditions necessitating revocation or modification of such authorization under
Section 24-3(2) or (3), or 24-4(2) have arisen, temporarily to suspend the said

authorized activity, or may revoke or modify such order.

(3) The provisions of Section 62(2) [mutatis mutandis application of the Act of
Procedures on Non-contentious Matters] shall apply mutatis mutandis to the court
ruling under the provisions of the preceding two subsections.

Sec.68 [Stay of urgent injunction]

(1) The execution of an urgent injunction under the provisions of the preceding

subsection (1) or (2), may be stayed by depositing such bond or securities as the court

may fix.

(2) The provisions of Section 63 [forfeitures of deposit] shall apply mutatis mutandis

to forfeiture of deposit under the provisions of the preceding subsection.

Sec.69 [Access to records]
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Any interested person may request to the Fair Trade Commission, after the
issuance of a complaint, to peruse or copy the record of a case, or may ask the Fair
Trade Commission for a certified copy of a surcharge payment order or a decision or an

abridged copy thereof.
Sec.69-2 [Service]

With regard to the service of documents, the provisions of Section 162 [service
agent], Section 169 [place of service, service by meeting], Section 171 [supplementary
service, service by leaving] and Section 177 [certificate for service] of the Code of Civil
Procedures shall apply mutatis mutandis. In thiscase, the terms "marshal" and "court
clerk” shall read as "personnel of the Fair Trade Commission" and the term "court”

shall read as "the Fair Trade Commission".
Sec.70 [Matters to be provided for by a Cabinet Ordinance]

Necessary matters with respect to procedures for investigation and hearing
proceedings of the Fair Trade Commission, any other matters relating to the disposal of
cases as well as those with respect to deposit under Section 62(1) [stay of execution of
the Fair Trade Commission's order by deposit] and Section 68(1) [stay of urgent
injunction] shall be provided for by a Cabinet Crdinance except for such matters as are

provided for in this Act.
Sec.70-2 [Special provisions for appeals]

The decision or any other measures (including the measures effected by an
investigator under the provisions of Section 46(2) {designation of and measures by
investigators] or by hearing examiners under Section 51-2 [entrusted proceedings by
hearing examiners]) that has been rendered by the Fair Trade Commission under the
provisions of this Division shall not be appealed under the Administrative Complaint
Review Act (Act No.160 of 1962).

Division III Miscellaneous Provisions
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Sec.71 [Procedures for designation of unfair trade practices in a specific field of

business]

The Fair Trade Commission shall, when it designates specific trade practices in a
specific field of business in accordance with the provisions of Section 2(9) (designation
of unfair trade practices], first hear the views of entrepreneurs operating in the same
line of business as that of the entrepreneurs who employ the said specific trade
practices, and hold a public hearing to obtain the views of the public and thereupon

shall make the designation after due consideration of the views presented.
Sec.72 [Designation of unfair trade practices by means of a notification]

Designation under the provisions of Section 2(S) [designation of unfair trade

practices] shall be made by a notification.
Sec.72-2 [Public hearing on a monopolistic situation]

In case the Fair Trade Commission tries to initiate the hearing procedures on a case
as prescribed in Section 8-4(1) [measures against a monopolistic situation], the

Commission shall hold a public hearing to obtain views of the public.
Sec.73 [Accusation, report on non-prosecution]

(1) The Fair Trade Commission shall, when it considers that a crime violating the

provisions of this Act exists, file an accusation with the Public Prosecutor General.

(2) The Public Prosecutor General shall, when he has taken measures not to
prosecute in a case which is the subject of an accusation under the provisions of the
preceding subsection, without delay, submit to the Prime Minister through the

Minister of Justice a written report stating the said fact and reasons therefor.

Sec.74 [Public Prosecutor General's request for the Fair Trade Commission's

investigation, etc.]

The Public Prosecutor General may, when he considers that a crime violating the

provisions of this Act exists, notify the Fair Trade Commission of the fact, and request
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it to investigate and report thereon.
Sec.75 [Compensation for witnesses or expert witness]

Witnesses or expert witness who have been ordered to appear or to give expert
testimony in a hearing proceeding in accordance with the provisions of Section 46(1)(1)
[the Fair Trade Commission's order to witnesses to appear, etc.] or (i) [the Fair Trade
Commission's order to expert witness to appear, etc.], or (2) [investigator's order to the
same effect] or Section 51-2 [hearing examiners' order to the same effect], may claim a

traveling allowance and fees as provided for by a Cabinet Ordinance.
Sec.76 [Rule-making powers of the Fair Trade Commission]

The Fair Trade Commission may establish rules with respect to its internal
disciplines, procedures for disposing cases and any necessary procedures relating to
filing a report, applications for authorization or approval and other matters.

CHAPTERIX SUITS
Sec.77 [filing of a suit to quash a decision]

(1) A suit to quash a decision of the Fair Trade Commission shall be filed within
thirty days (three months in case of the decision under the provisions of Section 8-4(1)
[measures against a monopolistic situation]) from the date on which the decision
became effective.

(2) The time period stated in the preceding subsection shall be peremptory.

Sec.78 [Transmission of records]

The court shall, upon receipt of a suit, request the Fair Trade Commission without

delay, to transmit the records of the case concerned (including interrogation records of

persons concerned in the case, witnesses or expert witness, stenographic records, and

any other matters that may be used as evidences in court).
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Sec.79

Deleted. (Act No.140 of 1962)

Sec.80 [Binding authority of the Fair Trad. Commission's findings]

(1) Findings of fact made by the Fair Trade Commission shall, if established by
substantial evidence, be binding upon the court in regard to the suit provided for in

Section 77(1) [filing of a suit to quash a decision].

(2) Whether such substantial evidence as provided for in the preceding subsection

exists or not shall be determined by the court.

Sec.81 [Offering of new evidence, reference back of the case to the Fair Trade

Commission]

(1) A party may plead to the court for offer to introduce new evidence relevant to the
case: Provided, That any such offer to introduce new evidence relating to the facts
found by the Fair Trade Commission shall have the reason which come under any one
of the following paragraphs:

(i) Where the Fair Trade Commission failed to adopt the evidence without good
cause; or

(i) Where it was impossible to adduce evidence at hearing proceedings of the Fair
Trade Commission, and there was no gross negligence on the part of the party in failing

to adduce such evidence.

(2) In the cases prescribed in proviso to the preceding subsection, the onus shall be
on the party concerned to show either of the reasons provided for in the preceding

subsection.

(3) When the court finds there is a reason for offer to introduce new evidence under
proviso to subsection (1) and it is necessary to examine such evidence, it shall refer the
case back to the Fair Trade Commission and order it to take appropriate measures alter

examining such evidence.

Sec.82 [Quashing decisions]
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The court may quash a decision of the Fair Trade Commission if the decision falls
under any one of the following paragraphs:
()  If the facts on which the decision is based are not established by
substantial evidence, or
(i) If the decision is violating the Constitution, or other laws or

orders.
Sec.83 [Reference back of a decision]

The court may, when it finds it necessary that further hearing proceedings shall be
conducted in a case where it shall quash a decision of the Fair Trade Commission, refer

the case back to the Fair Trade Commission giving the reasons therefor.
Sec.84 [Request for the Fair Trade Commission's opinion on amount of damages]

(1) When a suit for indemnification of damages under the provisions of Section 25
[absolute liability] has been filed, the court shall, without delay, request the opinion of
the Fair Trade Commission with respect to the amount of damages caused by such

violations as provided for in the said section.

(2) If a counter claim for indemnification of damages under the provisions of Section
25 is made in court proceedings for the purpose of offsetting the other claim, the

provisions of the preceding subsection shall apply mutatis mutandis.
Sec.85 [Original jurisdiction]

Original jurisdiction over any suit coming under any one of the following

paragraphs shall lie in the Tokyo High Court:

(i) A suit concerning a decision of the Fair Trade Commission;
(ii) A suit concerning indemnification of damages under the provisions of Section 25
(absolute liability); or

(iii) A suit concerning offenscs as provided for in Sections 89 to 91 inclusive.

Sec.86 [Exclusive jurisdiction of the Tokyo High Court]
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Any case stipulated in Section 62(1) [stay of execution of the Fair Trade
Commission's decision by deposit], Section 63(1) {forfeitures of deposit] (including cases
where the said provisions are applied mutatis mutandis by Section 68(2) [stay of urgent
injunction]), Section 67(1) and (2) [urgent injunction], Section 97 [administrative fines
for contraventions of decisions] and Section 98 [adminiétrative fines for disobeying

urgent injunction] shall be under the exclusive jurisdiction of the Tokyo High Court.
Sec.87 [Special panel in the Tokyo High Court]

(1) A panel of judges invested with the jurisdiction to hear exclusively the suit
provided for in Section 85 [original jurisdiction] and such cases as stipulated in the
preceding section shall be established within the Tokyo High Court.

(2) The number of judges in the panel under the preceding subsection shall be five.

Sec.88 [Suit for the cancellation of authorization of depression cartel or rationalization

cartel]

A suit for the cancellation of authorization under the provisions of Section 24-3(2) or
(3) [authorization of depression cartels], or Section 24-4(2) [authorization of
rationalization cartels] may not be filed unless and until a ruling on the objection to the

authorization has been rendered.
Sec.88-2 [Special provisions for suits relating to FTC decisions]

With respect to a suit relating to a decision of the Fair Trade Commission, the
provisions, of Section 6 [Minister of Justice's guidance, etc. to administrative agencies
on suits] of the Act concerning the Authority of the Minister of Justice over the Suits in
which Interests of State Are Involved (Act No.194 of 1947) shall not apply.

CHAPTER IX-II MISCELLANEQUS PROVISIONS

Sec.88-3 (Interim measures]
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In case any Cabinet Ordinance or Rules of the Fair Trade Commission is instituted,
amended or repealed in accordance with the provisions of this Act, necessary interim
measures (including those relating to penal provisions) may be provided for by virtue of
such Cabinet Ordinance or Rules of the Fair Trade Commission to the extent deemed

reasonably necessary as a consequence of such institution, amendment or repeal.

CHAPTER X PENAL PROVISIONS

Sec.89 [Penalties against private monopolization or unreasonable restraint of trade, or

substantial restraint of competition by a trade association]

(1) Any person committing one of the following offenses shall be punished by penal
servitude for not more than three years or by a fine of not more than five million yen:

(i) Any person who, in viclation of the provisions of Section 3 [prohibition of private
monopolization or unreasonable restraint of trade], effected private monopolization or
unreasonable restraint of trade; or

(ii) Any person who, in violation of the provisions of Section 8(1) [prohibited acts of a
trade association] (i), effected substantial restraint of competition in any particular
field of trade. -

(2) An attempt to commit an offense falling under the preceding subsection shall be

punished.

Sec.90 [Penalties against prohibited international agreements or contracts, prohibited

acts of trade association, or non-observance of final and conclusive decision]

Any person committing one of the following offenses shall be punished by penal

servitude for not more than two years or by a fine of not more than three million yen:

(i) Any person who, in violation of the provisions of Section 6(1) [prohibition of
particular international agreements or contracts) or Section 8(1)(ii) [prohibition of
particular international agreements or contracts by a trade association] entered 1nto an
international agreement or an international contract which contains such matters as
constitute unreasonable restraint of trade;

(ii) Any person who violated the provision of Section 8(1) (iit) [limiting the number
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of entrepreneurs by a trade association] or (iv) [restriction on function or activity of the
constituent entrepreneur by a trade association]; or

(iii) Any person who failed to comply with the decision as provided for in Section
48(4) lrecommendation decision], Section 53-3 [consent decision] or Section 54(1) or (2)

[formal decision], after it has become final and conclusive.

Sec.91 [Penalties against holding company, prohibited stockholding or interlocking
directorates, etc.]

Any person committing one of the following offenses shall be punished by penal

servitude for not more than one year or by a fine of not more than two million.yen:

(i) Any person who, in violation of the provisions of Section 9(1) [prohibition of
establishment of a holding company], established a holding company, or violated the
provisions of subsection (2) [prohibition of operation as a holding company] of the said
section;

(ii) Any person who, in violation of the provisions of Section 3-2(1) [restriction on
total amount of stockholding by a giant non-financial company], acquired or held stock;

(iii) Any person who, in violation of the provisions of the first part of Section 10(1)
[prohibition of particular stockholding by a company], acquired or held stock;

(iv) Any person who, in violation of the provisions of Section 11(1) [restriction on
stockholding rate by a financial company], acquired or held stock: or who, in violation of
the provisions of subsection (2) of the said section, held stock;

(v) Any person who, in violation of the provisions of Section 13(1) [prohibition of
particular interlocking directorates], held concurrently positions as an officer of a
company;

(vi) Any person who, in violation of the provisions of the first part of Sectioa 14(1)
[prohibition of particular stockholding by a person other than a company], acquired or
held stock; or

(vii) Any person who, in violation of the provisions of Section 17 [prohibition of
evasion), committed such prohibitions or restrictions prescribed in the paragraphs

above.
Sec.91-2 [Penalties against failure to file reports, etc.]

Any person committing one of the following offenses shall be punished by a fine of
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not more than two million yen:

(i) Any person who, in violation of the provisions of Section 6(2) {filing requirement
of specific international agreements or contracts], failed to file a report, or filed a false
report;

(i) Any person who, in violation of the provisions of Section 8(2) to (4) inclusive
[ﬁlibg requirement of a trade association], failed to file a report, or filed a false report;

(iii) Any person who, in violation of the provisions of Section 10(2) [filing
requirement of stockholding by a company], failed to submit a report, or submitted a
false report;

(iv) Any person who, in violation of the provisions of Section 13(3) [filing
requirement of interlocking directorates], failed to {ile a report, or filed a false report;

(v) Any person who, in violation of the provisions of Section 14(2) [filing
requirement of stockholding by a person other than a company], failed to submit a
report, or submitted a false report;

(vi) Any person who, in violation of the provisions of Section 15(2) [filing
requirement of mergers] (including cases where the said provisions are applied mutatis
mutandis by Section 16 [filing requirement of acquisitions of business, etc.]), failed to
file a report, or filed a false report;

(vii) Any person who, in violation of the provisions of Section 15(3) [waiting period of
mergers], effected registration of establishment of a company by merger or the
registration of change in the previously registered entry;

(viii) Any person who, in violation of the provisions of Section 15(3) [waiting period
of mergers] which are applied mutatis mutandis by Section 16 [prohibition of particular
acquisition of business, etc.], carried out an act coming under any one of the paragraphs
of Section 16;

(ix) Any person who, in violation of the provisions of Section 18-2(1) [filing
requirement of a report on parallel price increases], failed to file a report, or filed a false
report; or

(x) Any person who, in violation of the provisions of Section 24-2(G) [filing

requirement of resale price contacts], failed to file a report or filed a false report.
Sec.92 [Concurrent punishment]

Any person committing any one of the offenses stipulated in Scctions 89 to 91

inclusive [penalties against private monopolization, unreasonable restraint of trade,
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prohibited acts of trade association, prohibited international agreements or contracts,
non-cbservance of final and conclusive decision, prohibited stockholding, etc.] may,

according to the circumstances, be punished by both penal servitude and a fine.
Sec.92-2 [Penalties against perjury]

(1) Where any witness or expert witness, who testified in accordance with the
provisions of Section 53-2 [qualification for witness, right to refuse testimony, oath,
etc.], made a false statement or expert testimony, he shall be punished by penal

servitude from not less than three months to not more than ten years.

(2) Where a person committing an offense under the preceding subsection confesses
his crime prior to the termination of the hearing proceedings and before the discovery

of such offense, the penalty for such offense may be commuted or remitted.
Sec.93 [Penalties against divulging secrets]

Any person who violated the provisions of Section 39 [duty to preserve trade secrets]
shall be punished by penal servitude for not more than one year or by a fine of not more

than one hundted thousand ven.
Sec.94 [Penalties against interference with inspection, etc.]

Any person who refused, obstructed or evaded the inspection as provided for in
Section 46(1)(iv) [inspection] or (2) measures by investigator], or Section 51-2
[entrusted proceedings by hearing examiners], shall be punished by penal servitude for

not more than six months or by a fine of not more than two hundred thousand yen.
Sec.94-2 [Penalties against non-compliance with compulsory measures]

Any person coming under any one of the following paragraphs shall be punished by

a fine of not more than two hundred thousand yen:

() Any person who, in violation of such orders as provided for in Scction 40
[compulsory powers for inquiry], failed to appear or to submit a report, information or

data, or submitted a falsc report, information or data;
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(i) Any person concerned with a case or any witness who, in violation of the order
issued to him under the provisions of Section 46(1)() [interrogation of persons
concerned with a case or witnesses by the Commission ] or (2) [measures by
investigators], or Section 51-2 [entrusted proceedings by hearing examiners], failed to
appear or to give testimony, or gave a false testimony, or failed to submit a report, or
submitted a false report;

(iii) Any person who, in violation of the order issued to an expert witness under the
provisions of Section 46(1)(ii) [the Fair Trade Commission's order to make experc‘
testimony, etc.] or (2), or Section 51-2, failed to appear or to give expert testimony, or
gave a false expert testimony;

(iv) Any person who, in violation of the order issued to the holder of the matters
under the provisions of Section 46(1)(iii) {the Fair Trade Commission's order to submit
documents, etc.] or (2). or Section 51-2, failed to submit the same; or

(v) Any person who, in violation of the order issued to a witness or an expert witness
under the provisions of Section 154 (cath of witness) or Section 168 (oath of expert
witness) of the Code of Criminal Procedures which are applied mutatis mutandis in
Section 53-2 [qualification for witness, right to refuse testimony, oath, etc.], refused to
take the oath.

Sec.95 [Double’punishment]

(1) When a representative of a juridical person, or an agent. an employee or any
other person in the service of juridical person or of an individual has, with regard to the
business or property of the said juridical person or individual, committed a violation as
provided for in each of the following paragraphs, the said juridical person or the said
individual shall be punished by such fine as provided for in the said paragraphs in

addition to the punishment of the offender.

(i) Section 89 [penalties against private monopolization or unreasonable restraint of
trade, or substantial restraint of competition by a trade association] Fine of not more
than 100 million yen.

(i1) Section 90 [penalties against prohibited international agreements or contracts,
prohibited acts by a trade association, or non-observance of final and conclusive
decision], Section 91 (excluding (v)) [penalties against holding company, prohibited
stockholding, etc.], Section 91-2 [penalties against failure to file reports, ete.], Section

94 [penalties against interference with inspection, ctc.] Tlinc as provided for in cach of
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the above sections.

(2) Where a representative, a manager, ac agent, an emplovee or any other person
in the service of a non-juridical organization has, with regard to the business or
property of the said organization, committed a violation as provided for in each of the
following paragraphs, the said non-juridical organization shall be punished by such fine

as provided for in the said paragraphs in addition to the punishment to the offender.

(i) Section 89 [penalties against private monopolization or unreasonable restraint of
trade, or substantial restraint of competition by a trade association] Fine of not more
than 100 million yen.

(ii) Section 90 [penalties against prohibited international agreements or contracts,
prohibited acts by a trade association, or non-observance of final and conclusive
decision], Section 91(1), (vi), or (vii) (imited to only those relating to (i) or (vi)), or

Section 91-2 (), (i), (v) or (ix). Fine as provided for in each of the above sections.

Sec.95-2 [Punishment of representatives of juridical persons who failed to prevent

violation]

In case of a’violation of Section 83(1)(1) [penalties against private monopolization or
unreasonable restraint of trade], Section 90(1) [penalties against prohibited
international agreements or contracts relating to unreasonable restraint of trade] or
(iii) [non-observance of final and conclusive decision] or Section 21 [penalties against
holding company, prohibited stockholding, etc.] (excluding (v)), the representative of a
juridical person (excluding those who come under a trade association in case of
violation of section 90(i) or (iii)) who failed to take necessary measures to prevent such
violation knowingly of the existence of such a plan or who failed to take necessary
measures to rectify such violation knowingly of the existence of such violation, shall

also be punished by such a fine as provided for in the relevant sections.

Sec.95-3 [Punishment of directors, etc. of trade associations who failed to prevent

violation]

(1) Where a violation of Section 89(1)(i1) [penalties against s_ubstantial restraint of
competition by a trade association], or Section 90 was committed, a director or any

other officer or a manager of a trade association or its constituent entreprencurs
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(including another entrepreneur who was acted for by a constituent entrepreneur) who
failed to take necessary measures to prevent such violation knowingly of the existence
of such a plan or who failed to take necessary measures to rectify such violation
knowingly of the existence of such violation, shall also be punished by such a fine as

provided for in the relevant sections.

(2) Where a director or any other officer or a manager of a trade association or its
constituent entrepreneurs as prescribed in the preceding subsection, is a juridical
person or any other organization, the provision of the said subsection shall apply to

such director or any other officer or a manager of the said organization.
Sec.95-4 [Dissolution of trade associations]

(1) The Court may, when it considers that the sufficient grounds exist, declare a
trade association to be dissolved simultaneously with the imposition of a penalty as
provided for in Section 88(1)(iD) [penalties against substantial restraint of competition
by a trade association], or Section 90 [penalties against prohibited international
agreement or contracts, prohibited acts by a trade association, non-observance of final
and conclusive decision, etc.].

(2) When the dissolution has been declared in accordance with the provisions of the
preceding subsection, the trade association shall be dissolved by such declaration,
notwithstanding the provisions of any other law or order, or articles of association, or

any other stipulations.
Sec.96 [Exclusive accusation by the Fair Trade Commission]

(1) Any offense under Section 89 to 31 inclusive [penalties against private
monopolization or unreasonable restraint of trade, prohibited acts of a trade association,
prohibited international agreements or contracts, non-observance of final and
conclusive decision and prohibited stockholdings, etc.] shall be considered only after an
accusation of the Fair Trade Commission has been filed.

(2) The accusation under the preceding subsection shall be made in writing.

(3) The Fair Trade Commission, in filing the accusation under subsection (1) may,
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when it considers it appropriate that the declaration under subsection (1) of the
preceding section or Section 100(1)(i) [revocation of patent rights or patent licenses]
should be made with respect to an offense under the accusation, state the said effect in

the said accusation.

(4) The accusation under subsection (1) shall not be withdrawn after public

prosecution has been instituted.
Sec.97 [Administrative fines for contraventions of decisions]

Any person who contravened a decision under Section 48(4) [recommendation
decision], Section 53-3 [consent decision] or Section 54(1) or (2) [formal decision] shall
be liable to an administrative fine of not more than five hundred thousand yen:
Provided, That the foregoing shall not apply when the said act shall be punished under

the penal provisions.
Sec.98 [Administrative fines for disobeying urgent injunction]

Any person who disobeyed a ruling of the court under the provisions of Section 67(1)
or (2) [urgent injunction], shall be liable to an administrative fine of not more than

three hundred thousand yen.
Sec.99
Deleted. (Act No.214 of 1949)

Sec.100 [Revocation of patent rights or patent licenses and exclusion from government

contacts]

(1) The court may, in a case coming under Section 83 [penalties against private
monopolization or unreasonable restraint of trade, or substantial restraint of
competition by a trade association] or Section 90 [penalties against prohibited
international agreements or contracts, prohibited acts by a trade association, and non-
observance of final and conclusive decision, etc.] according to circumstances, make the
following declaration simultaneously with the sentence of penalties: Provided, That the

declaration under paragraph (i) hereunder shall be made only when the said patent
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right, or exclusive or non-exclusive license for a patented invention belongs to the
offender:

(i) That the patent under patent right, or the exclusive or non-exclusive license for
the patented invention to which the offense relates shall be revoked; or

(i) That the offender shall be barred from becoming a party to a contract with the
government for a period of not less than six months and not more than three years after

the date when the judgment became final and conclusive.

(2) When a judgment with the declaration as provided for in paragraph () of the
preceding subsection becomes final and conclusive, the court shall transmit the

certified copy thereof to the Director-General of the Patent Office.

(3) The Director-General of the Patent Office shall upon receipt of the certified copy
of the judgment under the provisions of the preceding subsection, revoke the patent

right, or the exclusive or non-exclusive license for the patented invention.
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SOUTH AFRICA

STATUTES CF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY

MAINTENANCE AND PROMOTION
OF COMPETITION ACT

NO. 96 OF 1579

[ASSENTED TO 21 Jung, 1979] (DaTz OF COMMENCEMENT: 1 JANTARY, 1580]

(Engiish text signed by the State President)

as amended by
3fzintenance azd 2-omotica of Competiticn Amendment Act, No. 58 of 1680
A\fzintenance and F-crmotion of Competiticn Ameadment Act, No. 62 cf 1583
Maintenance 2cod D-cmotion of Competition Amendment Act, No. 12 ¢f 1983
e z2rd Promotion cf Cempetition Ameadment Act, No. 5 of 1986
Transier of Powers zad Duties of ihe State Presideat Act, No. 97 of 1986

[with eTecx Fem 3 Oczober, 1588 —s¢es tite ConsTrruTioNaL Law]

Maintenance azd P-omotion of Comperition Amendmeat Act, No. g6 of 1687
Mazinteaance znd Sromction of Competition Amendment Act, No. 83 of 1650

e
E\
)
B
B
(2]

~ -~
- P

ACT

To provide for the maintenance and promodon of competition in the economy, for the
prevention or contol of resxicdve pracrices, acquisidons and monopoly sitaations, and for
matters connected therewith.

fmed By s, 10 of Act No. 12 cf 1685 &n

[Lozg utle subsiizizd Ly s. 3 of Acz No. 88 ¢f 1850.]

1. Defiridons.—2 +his Act, unless the coniext otherwise indicates—
slcer of a coniroiling interest in 2nv Susi-

the 2cquisition by t2e h
iy or distmbuuca ol

“3cquisidon” meazs
: ed in the producuocn, mzavfaclure, SUPP

ness or underizkeng involv
any commodity, of such aa interssi—
(¢) In azy oiler business or undertzking sO involved; or

(6) in 2ay asset wkhich is or may be uvilized for or in conzectod with the pro-

ducton, mazufacturs, supply or distribution of aay such commodity,
have the effect of restricting competidon
esponding meazning,
€2 of 1583 and subsuwmied

provided such zcquisiticn has or is likely 10
direculy or indirectly, 2nd “acquire” has a cor™
eZnitica of “2cquisiden” amended by s. 1 (¢) of Act No.

by s. 1 (a) of Act No. 12 of 1985.]

“poard’ means the Competition Board established by section 3;

“committee’ me2ns 2 commiries mentioned ia section 4;

“commodity” includes 20y’ make or brand of aay commodity, any boak, periodical,
newspaper or other publication, any building or structure and any service, whether per-
sonal, professicnal or ctheryse, including any storage, transporiation, InSUrancs

icg service;

(Issue No i4)
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STATUTES OF TEE REPUELIC OF SOUTH AFRICA — TRADE AND INDUSTRY

Vfcinienance and Promotion of Compention Act,

s. 1 No. 96 of 1979 s. 1

“controlling interest”, in relatioa to—
(z) any busizessor undemaking, means any intersst of whatever 2ature enzbling
the holder iber=of to exercise, directly or indirecty, any conirol whatsoever
over {he zciivities or assets of the business or underiaking; and

(b) any asser meazs any interest of whatever nature ezabling the holder thereof
ise, direcily or indirectly, azy control whatsoever over the assey

10 exerdy
{Definition of “zantroiiing interest” substtuied by s. | () of AT No. 12 of 1985]

“co-operatve society” ... ..
[Deizition of “eo-operztive sociery” deisted by s ] (c) of Act No. 12 of 1685.]

“distribudon” inclucdes the rencdering of a service, irrespective of wh
rendericg of such service is arienced by the supply of a commodity, zand

por:ation, purchase azd saie;

ether or not ke
< =4

a irzns-

“fnancial insdrudon™ ... ..

[Deiniton of “izaxcial imgritution”™ deiered by s. 1 (¢) of Act No. 12 of 1685.]

“n\{inister” mezns ite Minister for Administraticn and Econcmic Co-ordinaton;
[Deinition of “Minister” substtuted by s. 1 (8) of Act No. €2 of 1883, by s. 1 (&) of
Ac No. 5 of 1686, v s. 1 of Act No. 96 of 187 znd by s. 1 (2) of Act No. 88 of 1960.]

“monopoly situadon™ mezns a sitnation where any person, Or IWQ OF IMIOre persons
with 2 subsizntizl economic conaection, control in ihe Repubdlic or any pan thersof,
wholly or 10 a large exzext, the class of business ia which he or they are engaged 1n respec
of any commodirty;

[Deiziticn of “=ozcpoly sivuation” insemed by s 1 (B) of Act No. 5 of 1686.]
“restrictve pracdce” means—
() =zny azgresmext arwangement of undersianding, whesher legally exfor 2zzle
Or not, beTwesa TWO OF MOrS persons; of
(?) any busizess praciice cr method of trzcding, inciuéing any method of ixirg
prices, whether by the supplier of any commodity or otherwise; or
(¢) =2y act or omission on the part of any person, whether acting independeaty
or in coocert with 2oy other person; CT
(d) any situztion arising out of the acuivities of any person or class or group of
persoas,
which restricts compettion directly or incirectly by having or being likely to bave tbe
effect of —
(i) restrictng the producton or disiributicn of 2ny commodity; or
(i) limiting the facilities available for the production or disuibution of 2oy com-
modity; or
(iif) enhancing or maintzining the price of or any other conside
commodity; or
[Parz (i) subsdmuted by s. 1 () of Act No. 5 ¢f 1986.]
~ (iv) preventing the producton or distribution of any commodity by the most
efficient 2nd economical means; or o
(v) preveatng or retarding the development or introducdion of technical im-
provements or the expansion of existing markets or the opening up of new
markets; or

ration for any
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Afzintencnce and Promotion of Comgetition Act,
ss. 1-3 No. 96 ¢f 1979 ss. 1-3

T

(vi) preventing or resiricting the ety of zew producers or distributers into any
branch of tade crindusiry; or
(vii) prevesatizgor rerarding the adjusiment of any professicn or branch of trade
or industry 10 changing circumsiancss.
(Defnitien of “reswiciive sractice™ amesded by s. | (¢) of Act No. 62 of 1§83 aed by
s. 1 (&) of Act Na. 38 of 15%0.]

2. Applicadon of Ace—(l) Tre provisions of this Act skal not be constued so 25 10—

-

(¢) limit, subjectiotte srovisicas of subsection (2), 2ay rzht acguired under—
(i) the Trede Marks Act, 1963 (Act No. 62 of 1583);
(if) the Desigzs Act, 1967 (Act No. 37 of 1867);
(i) the Plant Breaders’ Rights Act, 1976 (Act No. 15 of 1976);

b
(iv) the Pztents Act, 1978 (Act No. 37 of 1978); or
(v) ke Copyrigat Act, 1978 (Act No. 98 0f 1978); or
s from protecting the interests of their

(b) prevent crzazizations of emploves eciing
e y 2nisring into agresmexls Or arrangements with emplovers or
zssacizeions of emplovers in regard 10 any matier which may form the sudject

of an zgrzement uacer the Incusidial Conciliaticn Acs, 1936 (Act No. 28 of

Pz () eieted by 5. 2 () of Act No. 12 cf 18585.]

) Tz ¢) of sutsection (1) of this section shail not be so
construed £z ‘ar rewzia or be granted zay right of eshancing or
maintzining o .

of “resiriciive pracuice

[SICS)
Il
(¢}
S,
w
]
O
=N
3
1]
l\]
l'li
s ]
o
Lot

s cfarnr

or zny other csasicderation in 22y manrer coniammpiated in the defnition
in secZon L.
iSunes. (2) subsutuied By s. 2 of Act No. 5 cf 1686.]

Yo gpe),

&)
T
J
(4]
A
O
by
b 0}
o
)
=
1§
.
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I
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n

(3) Exceptinsoizres c=minal liapility is concerned, the provisions of this Actstall
bind the Staia in so fzr 2s the Suzie is concermed in the manuizciure and disuribution of
commodities.

3. Establishment of Competidon Board.—(1) There is hersby estzbliszed a beard to

be known as the Compettion Scard.
(2) The board skail comsist of—
(g) the cheirmen of the Bozard of Trzde and Indusiries established in terms of
section 2 of the Beard of Trade and Industres Act, 1944 (Act No. 19 of 1942);

(b) the Regstrzr of Finaacial Institutions mentioned in secton 1 of the Limi-
tation 2nd Disclesure of Finance Charges Act, 1968 (Act No. 73 of 1968);

(¢) the Governor of the South African Reserve Bank referred to in secidon 3 (1)
of the South Afdcan Reserve Bank Act, 1944 (Act No. 29 of 1944), or any

person designated by him;

(d) the chairmzn of the Nadonal Marketing Council referred to in secticn 2 (1)
of the Marketing Act, 1968 (Act No. 59 of 1968);

(¢) one member nominated by the Minister of Financs;

(f) one member zominated by the Minister of Agricultural Economics and of
+ o Water Affairs; -

(Issue No 24)-
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY
Maintencnce and Promotion of Comperition Act,
ss. 34 - No. 96 9/ 1979 ss. 3—4

(¢) not fewer than two and not more than seven other members appointed by
the State Presidzat on the grounds of having special knowledge of consumer
affzirs or knowledge of or experience in sconorics, Industry, commercs, law
or the concuct of public afizirs,

of whom the Minister shall designate one as chzirman and may designate one 2s vice-

‘e

chairman. .
{Sub-s. (2) ameaded by 5. 2 of Act No. 62 of 1983 2ad substiruted by s. 3 (@) of Act

No. 12 of 1985}

(3) The chairman of the beard shzll be a full-time member, a=d the Mizister shzll
dstermine whether the other members appointed by the State President shall be full-tima

(2) When for any reascn the chzirmean is not zble 10 periorm his functiczs, or when
in the office of the chairmen, the vice-chairman or, if he is not so able
or if no vice-chairman has besn designated, 2ny member of the board designaizd by the
Minister shall act zs chairman.

[Sud-s. (%) substituted by s. 3 (&) of Act No. 12 of 1985]

(3) A member of the board appointad by the Stzte Presideat shall hold ofce for
such period, but not excesding five vears, zad on such conditons 2s the Mizister may
determine 2t the time of his appointment, but shall vacate his office if he resizns 25 2
member or if the Siziz President at any time :erminates his peiod of offce 2s a member
if in the cpinicn of the Stzta President thera ars good reasons for doing so.

{Stb-s. (3) substituied by s. 24 of Act No. ¢7 of i586))

(6) A member of the beerd shzil on the expiry of his term of office by efuxion of
time be eligibie for rezppointment.

(7) The Mirnister may, if he sees 51, zppoint, on such concitozss and for such period

2imemberofthe bozrd for a particuiar purpese,

ashemazy determine, 2 person as za addizion
(8) (c) The mestngs of the bozard shail be held 21 such times and places 2s the
chairmzn mayv determine.

(b) The person presiding 21 a mesling of the board shall determine the grocedure

at such mes=:ing.

(¢) The decision of 2 mzjority of the members of the board presext at azy mesting
thereof shzll constituie the decision of the beard.

(d) No proceedings of the board shzll be invalid by reason only of the fact that
a2 vacancy existed in its membership or that any member was not preseat duriag such
procesdings or any pari thereof

(9) Such officers and employaes as ars required for the proper performance of the
board’s functicns shall be zppointad in terms of the Public Service Act, 1957 (Act No. 54
of 1957). - -

4. Committees of the board.—(1) The board may with the consent of the Ministe
establish committess to 2ssist it in the performance of its functions.

(2) Any such committes shall consist of a1 Jeast two members of the board, designzted
by the board, and such other persons as the Minister may appoint on the recommendation
of the board.

(3) The board shall designate 20y member of the board, who is a member of zny
such committee, as chairman of the commirtes.

(4) The board may, subject 10 such conditions as jt may deem fit, either generally
or 1n relation 1o any partcular marer, assign 10 any such committes any power coanferred
or duty imposed upon it in terms of this Act.

* " (5) No member of any such committes who is not a member of the board shall have
access 10 the records of the board except with the approval of the chairman of the board.
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5. Remuneration of members of board and committees.—(1) A member of the beard
who is not in the fuil-ume service of the State shall be appoizted at sucl remuoeration as
the Minister may, with 1Z¢ concurrence of the Minister of Tinance, determine.
' [Suz-s (1) suosttuted by s. 4 (¢) of Act No. 12 of 1985.]
(2) A member of the beard appoiznted under seciica 3 (7) and 2 member of any
committes of the bozrd shall, if ke is not in the Aull-time servics of the State, be paid such
allowances as the Minisier =2, with the concuTeace of the Mizister of Finance, determine.
© [Subes. () subsiituted OY 5 2 (5) of At No. 12 of 1985.]
(3) No full-ume —ember of the beard —eztioned ia secdon 3 (3) shall, without ike
conseat of the Mizister, serjorm work for anybody eise for remuneration.
(4) Any persca wio coniraveases the Provisions of suhsection (3) shall be guilty ef
an offence.

6. Funcdons of heard.—(1) The beard—
(e) sbal sukject w0 1he directicns of the Minister, make such investig
it may consider necessary into, zod aévise ke Minister in regasd t

(1) zilzspects of sconemic cempetition solicy, including the eniregreneurial
actividiss in respect of imstirutions directly of ingirecily cozirolled Dy ike
Swze;

(if) ke en-préinztion of ihe cScizl compedticn pokcy in a manner coz-

e i

sistet wita offcizl ecomemic objectives;

(i) t=e implemez sCministrzon of sucd compettica pokicy;
(iv) mew cevec

(6) shall uzderzse 2 continuous sudy cof wends scwards increased e< nermic
copcentmziics, *itha v i
zppear net 10 52 jusified in the public interasy

HE

<ew 10 the investgaticn of —onopoly situzlicns whic

(¢ may fom size 0 ume issue i-formation cn current policy in
restricive ices, acquisitions a=d monopely situators, 10 seTve
guidelizes o1 128 benedt 0f perscTs concarzed therein;

in connection with aay casumcdve

del
acs, oF

() may ccmsult =ith zny interesied pam
practics Cf <ozopoly simztion which exisis or may ¢0me into exisie

any zcquisivea whic Hzs been or is being mace Of is propesed;
(¢) may receive :ztions relzting 10 2ny maniel with which
. i
(/) shall cr =z, &s he czse may De, pericrm 22Y other functon assigned 10 it
by this Act. ‘
[Sub-s. (1) 2mezdad by s, Sof Act

88 of 1990.]

(@ (€) On 1&e +mnea zpplication of any person WO Proposes 10 eater into any
transaction which will or s calenlzied to resuitin an acquisition, the bozrd may, with e
consent of the Minister, issue, subject to such conditions 2s the board may desm At a ruling
1o the effect that, on the zcs and information included in such application or furnished
by the applicant or z2Y other person at the request of the board, in the opinion of tae beard
circumsiznces exist #hica justfy suca acquisition in the public interest.

[Pz (c) substituted by s. 2 () of Act No. 88 of 1990.]
() Subjectiotte szid conditions, if 2ny, any suca ruling shall preciude the Minister
from issuing any notice tnger section 14 (1) (¢) in respect of such acquisition on o€ basis

of the said facts and i=feration.

G) eereer . '
{Sub-s. (3) deleed by s. 2 (¢) of Act No. §8 of 1990.]
. (4) The board skail zs soon as possible afier 31 December in each year furnish the
Minister with a report ia respect of its work during the year ending on that date.

No. 12 671685 zad subsututed by s. 2 (¢) of Act Ne.
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7. Procedure at invesdgadons.—(1) For the purposes of 2ay investigatica under s

Act, the board or 2 commities may—

(c) summon 22y persed who is beiieved to be 2bie 10 furmish zoy informaten

on ihe subject of 1be iavestigation or 10 have iq his possession Cr under his

control zny book, document of otser object which bas a2y beariag upon w2t

subjecy, 10 2ppear hefors the board or committes at a ume and piace specided

in the sumzons, 10 D¢ interrogaied or 10 procuce such bock, document of
other otjecy 2od

(b) intervcgzit 28Y suca person uader ozth or eSrmaticn admizistered Dy the

pizemza, 22d examine Of reizid for exzmizztion any sucl Hock, document

-
ad bk 4o

O

»

biect Provided ihat any person 70m whom any book, document
-erms of 1ais subsection shzil
t is in the pessession of the Tear

— ad

or otber @
or oiher cbject bas neen tzken zzod rewzined n

-

so long as such book document cr objes
or 2 commines, &t his recuest oe zilowed, 2t his owD ¢Xpese and uzéerh
supenvisica of k¢ investgating ocer, 10 ~zke copies thereol or 10 =k

exirzcts therefrom 2t aay reasonazble ume.

w o

(2) A summons sor the zuteacance of ey persen Yefore the beard or 2 commines
or for the producticd 10 -he hozrd Or & COMMINES of any bock, document or other object
shzll beintheiom crescrioed DY regulation uncer secticn 20 shzll be signed BY the czzirmaa
of the bcard or commines s=d snzl] be served in the mazaer SO crescriped.

(3) Aoy persca ¥ eea summorzd 10 a11ead belore, Or 10 procucs 23Y Heook,
document or other ctjest 10, ‘he board or a commilies 2nd who, withoul suficiant czuse

(zhe ozus cf proc

£211s 10 2mtend at the 1ime znd plaece

va,
(o]
",
NI
| P
(ol
8]

e tn

andznce vatd he s excused Dy ihe chITmE

secifed in the surmmens OF en

from further ziteaczncs O rzving zitended, -efises 10 He §WCra Cor 10 mazke 2n 2Emzetod

zZer he hzs besn asked by the ctzirman 0 do so, or hzvizg besa sWOrd or naving made

2Srmazticn, 72ils 10 zswed £y 2nd safsizctonly 2 questicn lzwinlly put o him, or izlls
b

10 produce a0y bock. document or older object i his DOssessica Cf under nis control whica

Le hzs besn summened 0 S-ocduce, shzil be guilty of an ofexnce.

o, after having besa swora Of having made 2Ermatcn, gves

(4) Ay petsca wh

evidence belore 12e “ez-2 or 2 commiites o0 any mansy, knowizg such evidencs ! T

or Dot xoowing or =t Seiisving it 10 be true, skzll be cuiity of an offeace.

(5) Tre law -sizting 10 priviieze 2s zppliczdie to 2 wimess giving evidezcs be

or summoned 1o procuce 2 book, docursest or other object 10, 2 provizcial ¢ivision of
oc

s
the Supreme Court of Souta Africa shall 2pply in relaton 10 zay person summoned u=¢

4 akd P

this secuion.

(6) Nothizg contzined in 1his Act ch2il be deemed 10 cempel the production oya
2ttorney of a letter, reponi or other document contzining 2 privileged communicaton made
by or to him 25 23 ztiorzey, or 10 authorize the seizure or retention thereof.

(T eeenee

[Sub-s. (7) deleted by s. § of Act No. 12 of 1985.]

tions, it may by notce in writing reguire any person engzged in business of in any indusiry
10 furnish the board, within a period specified in the notice, or from tme to Hme before
such dates or within sucl periods as may be 50 specified, with 2 written return saowing in
detzil such informadon with respect 10 the business or undertaking of acivides of such

person as may be specified in the notice, including informetion as to—
(¢) =zny business zgresment which such person may 2t 21y time have eatered
into or intead to eater into with any other person, of in which he may 2t
. zny time have been concerned:

8. Board may reguire retarns.—(1) To exzble the bozrd properly to perform its func-
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(b)) any arrangement or understanding to which such person, or any busizess or
undertaking in which be is or was concerned, may be, may became or may
at any time have been a party; or '

(c) any interest which such person, or any business of undertaking in which he
is or was conceraed, may be eagaged 1n acquiring, may intead to acquire or
may at any tme have acquired in any other business or undertaking or in
any assel

[Sub-s. (1) substituted by s. 3 of Act No. 62 of 1883 a=d by 5. 3 of Act No. 88 of 1990.]

subsection (1) be required to furnish the

(2) No person shall in ary notice und
hin a perjed of less than 14 cays after the

er
board with any return specified in that notice wit
date of such notice.

(3) Aay person who fails to comply with any notce uader subsection (1), or who
in response 10 aay such notice knowingly furnishes information whichis false in any material
particular, shall be guiity of an ofence.

purposes of the application of this Act, the

9. Invesdgating offcers.—(1) For the
,or 2n offcer in its service whem it considers

board may designate a member of the beard
suitable, as an investigating officer.

(2) In crder w0 ascerizin whether any provision of this Act or any notice issued
thereunder is being cbserved by any person to'wham it 2pplies, or to obtain aay information
required by the board in relation to any invesigation by it as 10 resuictive practices,
acquisitions or moacpoly cituations, any such investigating officer may at 2il reascnable
times enter any premises on or inwhici any commodity, book, statement or otzer document
connecied with that observation or information is or is suspected to be, and may—

(e) inspectcr search such premises;

& d ation regarding the said commodity fom (ke owner or
b2

smazd 2zy inform

arson in chzrge of such premises;

(¢) examine or make cepies of, or ke extacts from, any book, siaiement of
cther document found in or upon such premises and which refers cr is sus-

L eat, arangement, understanding, business prac-

pecied 1o refer to any agresn
tice or method of wrading which may be relevant at the said investigation by

(d) demazd frem the owner or 22y person in charge of such premises of from
any person in whose possession or charge such book, siatemezt or other
cocument is, 2n explazation of any entry therein.

[Sud-s. (2) 2meaded by 5. 4(a) of Act No. 88 of 1990.]

(3) Any persoa designated under subsection (1) shall be provided with a letter of
authority signed by or on bekalf of the chairman of the board and certifying that such
person has besn designated as aa investigating officer in terms of this Act in relation t0
any specific alleged resuictive pracice, acquisition Or monopoly situation.

[Sub-s. (3) substituted by s. 4 {b) of Act No. 88 of 1990.]

subsecdon (1) intends to perform any

(4) If an investgating officer referred to in
to be affected thereby the

function under this section, he shall first exhibit o any person
written authority issued to him in terms of subsection (3).

(5) Any person who—
(a) cbstructs or hinders any such investigating offcer in
functions under this section;

the performance of his

(Issue Na 24)
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() when 22y such investigating offcer demands of him 21 explanation or n-
formatica relatng to @ mauter within his knowliedgs, refuses of fails 10 give
such explanation of information or givesan explanation or informaztion which
is false or misleading, knowirg it to be false or misleadizg; or

poes)

(¢) falsely represeats himseif 10 be any sucl investigating ofcsr,

e

shall be guilty of 23 oZeace.

10. Investigaton by board in respect of resgricdve pracdces, acquisidons and
monopoly situagons.—(1) Surject to the crovisions of subsection (2), the board may on ils
own initative, and skail 2t the regusest of me Mizisier, make such investgation as it may

consider oecessary —
(a) imwoazy -ecriciive praciice which the board or the Minister, as the case may
be, has rz2s0n 10 Yeligyve exisis or may COme ‘at1o exisiescs;
() 1in orcer o zscenizin—
(i) wketner zoy acouisitien has been, is being or is ;roposcd 0 be Ar::zde;

cerlwe o

(i) thezarure 2nd exizatofize coctroiting interest held znd z2cquirzd, being
acguired or proposed 10 be zcquired;
(¢ intoaz¥? —icular ©pe of business agreemeny arrzzgement undersizncin
business pracuce of method of wrzding ia gezeral orin T iztion 10 a1y pes-
deunlar commodity or 23Y clacs or kind of cornmedity or 237 paricular i
mess or mndemakong Or 23Y ciacs or nype of tusiness OF wnderzidag or 22y
perticuizrerea which in the opinica of the board or ike \{inisier, 25 ke cass
may be, s ccmmonly zdopied ‘or the purpese of or iq coznectca Witk 1he
creztica or maiztenzncs of resitcdive pracuces;

{he Minister, as the case

© (d) into azv —monopoly situatica which the beard or
into exdstence.

pes

may De, has reasen 10 believe exisis or may come

) A2 investzziion referred 10 in subsecdon (1) (@), (0, (&) or (@) shail not be made
or procesded Wit by the board on iis 0¥ i-jtzdve, if in 12 opiniond of the Minister suca

iavestgztca is not 3 1he public interest.

(3) Where 22 investgation is mace in terms of subsecuon (1) (a), (&) or (@), &
board sball within tores —oaths from the daie of tae notice referred 10 in suesecden (4),
or within suca furtser pesiod 2s e Minister may zt the request of the board determine,
report to the Minisier in 1erms of section 12 (1) as 0 she result of the investgzuog, OF 25
10 2ny arrengement +hich rmay have besa made under secton 11.

(4) The board shzil by notce in the Ge=e:te make knowT, 2nd furnish partculars
_of, any investigaton which it proposes 10 mzke in terms of subsection (1), and Aurther make
known that any persog =2y within 30 days fom the dzte of the notice make such repre-

sentations in writing regarding such investigztion 10 the board 2s such person may consider

necessary.

(5) After any such notice relating to 2oy investigation in terms of subsection (1) (@)
or () has been published 2nd before the relevant report is submirtted to him, the Minisier
may, on the recommendation of the board, prescsibe by aotics in the Gacerig, for such
period 2s may be specified in the notcs, but not excesding the period of further period
contemplated in subsecdon (3), such action 2s in the opinion of the Minister shail be tzkea

to stay or prevent 22y restricdve practice which exists or m2y come into existeacs or 22¥

acquisition being made of proposed, as the case m2y be.

- (6) Any potice under subsection (5) may upon the recommendation of the board be
amended or withdrewn by the Minister at 20y time, znd shall not be subject 10 TEVIEW by
or appeal to 2oy court of law.” S o
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_ (7) Any person who contravenes or fails to comply with 2 notice under subsection
(5) shall be guilty of 2a offezcs. _ o
{S. 10 ameaded by s. 4 of Act Na. 62 of 1983 and by s. 3 of Act No. 5 of 1986 asd
substituted by 5. § of Act No. 88 of 19%0.]

11. Negotiadons by board.—(1) Whenever the board kas issued any notcs in terms
of section 10 (4), it may at any ume thereafler negotate witl any person or aay body,

corporate Or Unincorperaie, with a view to maldng an arracgement which in the opinion

of the board—

(@) will exsure the discontinuance of 2ay restrictive practice which exists or may
come into exisizace and which is the subject of an1 investigaton in terms of
secdon 10 (1) (a);

(5) will do away with, terminate, preveat or alter 22y acguisition which has been
or is beingz mads or is proposed, or aay mogopoly situation which exists or
may corme lnio exisiescs, as the case may be, and which is the subject of an
investigation in terms of section 10 (1) (&) or (d),

(Parz. (&) subsututed by s. 4 of Act No. 3 of 1836.]

either wholly or 1o sucl exiexnt as, in the opinicn of the board, it is oot justiied in the

public interest.
(2) if the board 3as mzde any arrengement referred 10 in subsectca (1), it shall
make a report 10 12 Mizisier thereon.
12. Report by board.—(1) The board shail report to the Minister as to the result of
any investgation mads 9y it in terms of section 10 (1).
(2) If afer investigation in terms of section 10 (1) (a), (6) or (d) the board—
(2) is of the opinion thata resictive practice or moncpoly situzticn exists or
was in existence or may come into existence at 22V vime afier the date of the
notics in tarms of secuon 10 (4), or thatan zcquisition has besa Tade or s
being macs or is propesed:
2ed justified in the

(b) is zotsaiszed hat such reswricrive practice or acguisitoz is
st or is satisfed that such monopoiy siteaticn is zot justied in

puticiniare
the public imierest; and
[Fera. (5) substituted by s. 5 (c) of Act No. 8§38 ¢ 1990.]
(¢) has not meade a1 arrangement with the parties concerned which has bee
onirmed by the Minister in terms of secdon 13 (2) (a),
the board shall recommeszd to the Minister -hat such action De takea under section 1=+ (1)
as it may coasider necessary a the circurmstaaces.
[Sub-s. (2) 2mendad 2y 5. 5 (2) of Act No. 62 of 1983 and bys. 7 of Act Na. 12 of 1985,
and substtuted by s. § () of Act No. 5 of 1686.]

(3) The Beard skzll ot in aay report made by it as to any investigation in terms
of section 10 (1), mestica the name Or particulars of the business of any persoa whese
business has besn investigated, except where in its opinion such persoa is concammed in the
existence of a resiricive practice or monopoly situation which exists or may come into
existence or is a party 1o oy acquisition which has been or is being made or is proposed.

[Sub-s. (3) substituted by s. 5 (5) of Act No. 5 of 1986.]

(4) Every such report which in the opinion of the Minister may be made known

without derriment to the public interest—
(a) shall as soon as precticable be laid upon the Tables of Parliameat
(b) may at any time, either before or after it is or was laid upon the Tables of
Parlizmeant in terms of paragraph (a), be published by the Minister in the
Gaz=z1te or be made known by the Minister in 2ny other mancer that the
Minister may deem expedient _ '
f[f;xé)(—)s].‘ (4) substitut=d by s. 5 (b) of Act No. 62 of 1983 and by s. 6 (b)) of Act No. 88
o _ _ oF AR e R

O

(Issue No 24) .
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13. Procedure after invesn‘gadon.—(l) Thae Minister may after consideraden of any
recommeadation in terms of secdon 12 (2)—
(a) direct the board 1o underzks such negotizticns as are menticoed in section
11 (1) and, if it kas made any relevant arrangemezt, to report to the Mirister
thereon; acd
() if the board advises him that it has found it impracticable to negotiate with
any reievant p"son or body cr has not within 2 pcnod determired by him,
and which he may from times 0 Ume in his discreton exiend, succeeded in
making zn arTangement with 2oy such person or body, tzkea such steps under
section 14 (1) (¢) as the board may recommezd.

v—\a-\t

nsiderzticn ofareport by e beard on any errangemen

(Z) The Minister erco
subsection (1) (¢) of this secicn, if 2e considers it 1o be in

maya

mentiozned in secdeon 11 (2) o
the public interest—

(z) cocfirm any suca arrangement, either without modifcation or with such

noc,:czzlchs, if 2nv, 25 may be 2agreed 10 by the person conceraed, and either

nzily or S‘l.bjc"t 10 such conditions as may be agresd io by such

a
r

unconditicn
person znd zs the Minister mayv on the recormmendation of the board deem
it or

zzd zive such directions or prescripe such
e may on the recommendzion of

circurmsiances,

(5) set asice zay such arrangement
requiremeants under section 14 (1) ( ) as
the beard consider aecessary under :

and any such arrangement or modified arrangement, &oee;he' with the conditlexs, if zny,
subject 10 which it has besa confirmed, shall be published by the Minister by nodce in the
Gazerze, aad skzll thersupca have the same 2Zect 2s a notice published under secion
14 (1) (o).

3 ) L1y persea who contravezes or ‘zils 10 comply with znv notice under subsection
(2) shall be guilrty of zn cfienca.

14. Manner of dealing with restricdve pracdces, acquisitions and mmonopoly situa-
tions.—(1) Whenever after corsiderztion of a report by the board in termas of secton 12
(1) as 1o the result of zav 1“w‘s:zg._.ncn made by it in terms of secon 10 (1) (2), (o) or (@),
the Minister is of opinion :hat a resirictive practce exisis or mmay come into exisieace or
that an zcquisition has besa or is being made or is propesed znd is not satisfed that such
restrictive practice or zcguisitien is jLstiﬁcd in the public interest, or is of opinion that a
monopoly situation exisis or mzay come into existecce and is satsfied that such monopoly
situation is not justified in the public interest, and has not confirmed any arramgement
which may have besa made in termns of sectien 11 (1) or 13 (1) (a) in respect of such
restrictive practice, zcquisition or monopoly situzton—

(@) the Minister of Finance may, at the request of the Minister, in terms of the
Customs and Excise Act, 1964 (Aci No. 91 of 1564), by notice in the Gazerze
suspend, as from the date of the publication of such notice, any duty to be
paid upon impox ted goods of like nature to any goods affected by the operation
of that reswrictdve practce, acquisiion or monopoly s;ruanon, to the exteat
and for such period as he may desm fity

(5) the Price Controller may at the request of the Minister fix, under the Price
Control Act, 1964 (Act No. 25 of 1964), the maximum price at which any
commodity, other than any insurance or banking service, affected by the
operation of the said restrictive pracice, achsidon or monopoly situation,
may be sold by any person to any other person or at which any person may
purchase such commodity from any other person; '

(¢) the Minister may by notice in the Gazette—

(1) declare the said restrictive practice, aoqmsmon or monopoly situation.
o be u.nlav«ml, and r:qum: any pcrson who in the opx.mon of the Minister
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is concerned in the said resuictive practice or monopoly sitvatica or
who in his opinion is or was a party to the said acquisition, to ke such
zciion, including steps for the dissolution of aay body corporate or un-
incorporate, the severance of aay connection or of any form of asscci-
ation berwesn two or more persons, including any such bedies, the
termination of the membership of a member of any body corporate or
the applicatica of any prohibition by the Mizister on the exercise of aay
rigat 10 vots attached to the hoicing of any share in any suci body, as
the Minister may consider secessary to ensure the discontinuance or
preveston of that restrictive practice or monopoly situation or the ab-
olition or prevention of that acguisition or 0 eliminate any undesirable

. -
faaturss thereot;

(ii) require aay person who is or was a party 10 aay 2gresmeat, arrangement,
uacarsizading or omission crappiies or 2as applied azny business pracu
or methed of wrading or commits or has commitied any act or bricegs or
has brought zoout any situation which may be specified in the actice,
+0 tarminate Or 10 Cezse 1o be a parTy t0 sucl agresment, arracgemely
understanding or omission or to refrzin from applying suca business
practice or methed of trading or 10 c2ase 10 commit that act or 0 bring
about that situation or 10 refrzin from at any ume becomling a party 10
zny zgresment, arrangemient, understanding or omission or applying aay
busizess practice or method of trading or commiming any act or bringng

about any siruzton of a nawure specified in the notice which o the

opizion of the Minister is likely to have the same efect.

[R3-2=4 %

(2) After further investigatioa by the beard and at the request of the Minister—

(a)

@

the Minister of Ficance mdy withdraw any notice under subseczion (1) {g) or

amend it ia such manner as he may deem 85

i Cooireiler may under the Price Control Act, 1664, withdraw or
zmead 2oy meximum prics ixed as contemplated in-subsecton (1) (&).

(3) Any notice under subsectien (1) (6)—

(@)

@)

©

@)

shall not e published uatil after the relevant report of the board has in terms
of seczica 12 (4) (&) beea published by tze Minister in the Gazere or mzade

.

known by the Minister in any other macner;

shail, suSject o the provisions of subsecton (4), come into operadon upod
a date fxed by the Minister and specified in such aotice, nct being less than

_six weeks afier the date of publication therecf;

may prescribe such requiremeats as the Minister may consider necessary to
achieve the objects of that notice and specify the persons by whorm the terms
of such notice or any such requirement shall be complied with, and the periods
within which and the conditions subject to which these terms or that re-
quirement stail be complied with by any such person;

may at any dme after further investigation by the board be withdrewa by
the Minister or be amended by him in such maaner as he may deem fit

(4) (a) Ifa.n abpcal is lodged with the Minister in terms of section 15 (5) in respect

of 2 motice under subsecdion (1) (¢) of this section, that noti
the special court hearing that appeal, come into operation
may determine and make known by notdce in the Gazerte,

cs shall, subject to the order of
on such date as the Minister
but not earlier than six weeks

after the date of the notics referred to in section 15 (14)- -

(Issue No 24)
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(p) Fer the application of paragraph (a), the Miniszer shall as soon as pracdcable
afier the lodging of 22 appeal with him, give notice of that lodging in the Gazerze.

(5) (¢) Whezever afier considerztion of a report by -he board in terms of section
12 (1) as to the result of any investgation underiaken by it in terms of secdon 10 (1) (o),
the Minister is of opinion wkat it is in the putlic interest, he may by notice in the Gaze:te
declare any particular Tvpe of agresmeant, arTangement, undersizoding, business pracuce or
method of trzding wiich was 1he subject of the investigation 10 be unlawtul, either genoerally
or in respect of any particular area, according as to whether the investugation was of a
general nature Or Was undermzken in relation to a particular area, and prohibit any person
from eatering into or being or continuing 1o be 2 pasTy to any uch agreement, arrangement
or understanding or irom 2pplying any such business pracics of sehod of trzding either
whoily or 10 the exteat of subject 10 any exemplion contemplzted in paragreph (&), provided
ha Minister has not less iBzn one monih before the date of sublicaton of e aotce
published the texl of the proposed notice in the Gazerze, together with a si2iement of tis
intention to publisa such 2 potice in the Gazsere.
(b) The Mizister may, oo the recommeadatica of the beard, in a pardcular case
in writing grant exemption from zay proiibition contempizated in paragraph (¢) 10 suca

extent 2nd subject 10 such conditions 2s may be specified in 1he exemption.

(6) A notice under subsection (3) may 2t any tme sfer further invesugation Dy the
board be withdrawn Dy ¢ Minisier or ameaded in such a manner as he may dezm fit,
provided, in the case of such amendmezt, he has 201 less 1hzn one month befors ibe date
of publication of the smending notice published 1he 1ext of <he propcsed amencing aotice
in the Gasene, ogether with a sizlement of nis inteation to publish sucl amending notice
in the Gezere.

(7) Any person who contravenes or sails 1o comply with any notice published under
this section, shall pe guiity of 22 offence.
s. 5 of Act No. 62 of 1983, by s. 8 of Act No. 12 of 1685, by s. £ of

[S. 14 zrmenced By
2zd by s. 2 of Act No. 26 of 1887 and substtuted By s. 7 of Act No.

Act No. 5 of 1686
88 of 1990.]
poeal by zny

person aifecied by 2 sotics under secton 1+ (1) (c), w0 2 cpecial court which shall be coa-
: H 1 4

stituted as provided in this section:

(2) A special court may be constituted by the State President by proclametion In
the Gazerte, with jurisdicion throtghout the Republic or in one or more specified areas,
for the hearing of all cr 2oy one Or more appeals lodged in 1erms of subsectica (), as ite
State Presideat may consider 2eCessary.

(3) Any such court shall consist of a judge of the Supreme Court of South Africa,
who shall be the presicent of the court, and two other members, of whom—

(@) one shall be the bolder of 2 university degres in economics who in the opinion
' of the State President has a thorough Ynowledge of economics; and

() one shall be a person who in the opinion of the State President has wide
experience of industrial, commercial or financial martters oOr, where the State

President in his discrenon upon applicztion by an appellant so directs, isa
professionzl engineer 2s defined in the Professional Engineers’ Act, 1968 (Act
No. 81 of 1968). :

(4) The members of a special court who are not in the full-dme service gf the State
may be paid such remuneration and allowances as may. in each case be determined by the
Minister after consultation with the Minister of J ustce. T B

o (5) A appeal to a special court in terms of this section shall be lodged with the
Minister in writing within six weeks after the date of publication of the notice to which
the appeal relates, and shall set forth the grounds on which the appeal is based. -

5. Appeals from Minister’s decisions.—(1) There shall be a right of 2
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(6) The date, time and place for the hearing of any such appeal shall be fixed by the
presideat of the special court concerned and shall be commuricated in writing to the
appellant through the Minister 20t less than 30 days before the date so fixed.

(7) Tze Minister may be repre ented at the hearing of any such appeal by any person
designated ny him, znd the appeilant may appear 2t such hearing in person or be represeated
ther=at by his advocate, attcrney or ageat

(8) Any such hearing may from time to time be adjourned by the presiceat of the
special court concemed 10 such date, time and place he may desm ft.

(6) The sittings of a special court shail be held in public, but the presideat of the
court may exciude from being present thereat or require to withdraw therefrom any person
whose attendance is 10T necessary.

(10) A special court may afier considerztion of any appeal, confirm or set aside the
potice to whica the appeal relates or amend it in such manner as it may desm equitable,
and may make such oréers as 10 COSis as it may consider just.

(11) Thedscisicaofa mazjority of the members of a special court shall be the decision
ovided that aay marter of law arising for decision by that court and any
ether a mater for decision is a marter of fact or a marter of law, shail be
ber shall have any voics in

of the court: Pr
guestion 2s to wh
decided by the president of the court and that no other mem
the decision.

(12) An order as o cCsts rmade by a special court shall have efect and may be
enforced as if it had besa givea in the course of procesdings before a division of the Suprzme
Court of South Africa having jurisdiczion in the place where the sitting at which that order
was made took place.

(13) The decisicn of 2 sgecial court shall not be subject to appeal to or review by
any court of law.

(14) An order of 2 specizl court confirming, setting aside or amending the nouce to
der relatzs, shail be made known by the \finister by zotice in the Gazere, and

which the or
: mace 10 2 notice by such aa order shall have efact as if it were za amend-

any amendmen
meat made under seciion 14 (3) (4).

(15) The provisicns of sections 84 and 85 of the Income Tax Act, 1962 (Act No. 38
of 1962), shall mutaris mutandis aprly with refereacs to a special court constituted under

this section.

(S. 16 repealéd by 5. 9 of Act No. 12 of 1585.]

17. Preservation of secrecy.—(1) No person shall, except for the purposes of the per-
formance of tis functons in terms of this Act or for the purposes of legal proceedings under”
this Act or whea required to do so by any court of law or under any law, disclose to 2oy
other person any information acquired by him in the performance of his functions in terms
of this Act and relating to the business or affairs of any other person.

(2) Any person who conuraveaes the provisions; of subsection (1) shall be guilty of

an offence..

18.- - Prohibition of refusal on certain grounds to supply commodities.—Any supplier
of any commodity who, by reason of the fact, or because he suspects or believes, whether
or not tke suspicion or belief is justified or correct, that 2ny person—

{a) - has givea evidencs before the board or a committee at any invesdgation
under this Acg or : ) oo

(ssue No 23)
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() has furnisbed the board or 2 committes with aay infermation which by or
ucder this Act be js required to furnish; or
- (¢) . kas givea evidence before a court of law,
fails or refuses to supply, under the usual conditions of supply, such person at his request
with aay such comrmodity, shall be guilty of an offence.

19. Peaalties.—Any person shall be liable on conviczion of—

(e) any oﬁjenc: under sectipn 5(4), 7(3) or(4), 3(5) or17(2), 102 fine not
exceeding R2 000 or to imprisonment for a period not exceedizg 12 months
or 10 both such fae and such imprisonment '

(b) any offeacs under section 8 (3), 10 (7) or 18, t0 2 ine not excesding R 10 0C0
or 10 impriscament for a period not excasding Two years or to both such Ene

) and such imprisonment,

(&) azy oﬁ‘:nc; under seczion 13 (3) or 14 (7), to a fine not exce=ding R1GQ 000
or to imprisonment for a pericd not excaading five years or to both such fine
and such imprisocmeant

20. Regulations.—The Mixzister may make regulations in regard to any matter which
he considers it necessary 10 prescride in order 1o give effect io the objects of thus Act,
inctuding rezulatons prescribing the procedure 0 be observed in the conduct and hearing
of appeals uader secdon 15, and regulations as (0 any matter which in terms of this Actis

required or permitzed 0 be prescribed by regulaton.

21. Repeal of Act 24 of 1955, Act 14 of 1938, Act 48 of 1975, Act 23 of 1976 and
- Act 75 of 1978.—(1) Subject to the provisions of subsection (2), the Regulation of Moe-
nopolisdc Conditions Act, 1955, the Regulaticn of Monopolistc Cogditions Amezdment
Act, 1958, the Regularicn of Momnopolistic Condidcns Amendment Acg, 1975, the Regu-
lation of Monopolistc Conditions Amendment Acty 1976, and the Regulaton of Monop-
olistic Conditions Amezdment Act, 1978, are heceby repealed © ‘ o
() (@) Any mater ia connéction with which anything has besa done vader any aw
mentiozed in subsecden (1) pricr 1o the comimeacemeat of this Acter anything incidental
10 any such marter or which may beé necessary to be done in conmecton witl any suc
matter of Which arises thereSom siiall as from the said commencement be dealt or further
dealt with in terms of (ke Televant provisions of this Act. - S
(b) The provisions of Government Noticz No. R.1038 of 25 June 1969, as ccn-
strued by secton 1 (a) of the Reguiadon of Monopolistic Conditions Amendment Ac,
1978 (Act No. 75 of 1978), shall remain in force undl that Goverament Notice is ameaded
or withdrawn by the Minister.

"(¢) Any arrapgemext in terms of section 3 (3) of the Reguladon of Monopolistic
Conditons Act, 1955 (Act No. 24 of 1955), shall be deemed 10 be an arrangemest whic
was made berween the board and the person or body concerned under secion 11 (1) of
this Act and which was published in terms of section 13 (2) of this Act.

{Sub-s. (2) substinned by 3. 1 (1) of AR No. 58 of 1980.]

22. Short title and commencement.— This Act shall be called the Mainteaance and
Promoton of Competiticn Act, 1979, and shall come into operation on a date fixed by the
State President by proclamadon in the Gazerze.
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GOVERNMENT GAZETTE NO 10211, 2 MEI 1986

DEPARTMENT OF TRADE AND INDUSTRY

No. 801 2 May 1986

MAINTENANCE AND PROMOTION OF COMPETITION ACT, 1879

|, Dawid Jacobus de Villiers, Minister of Trade and Industry, acting by virtue of
the powers vested in me by section 14 (5) of the Maintenance and Promotion of
Competition Act, 1979 (Act 96 of 1979) hereinafter referred to as "the Act"), with
the concurrence of the Minister of Finance, and by virtue of a general
investigation in terms of section 10 (I) (c) of the Act, hereby declare any
agreement, arrangement, understanding, business practice or method of trading
referred to in paragraph 2 to be unlawtul. :

Prohibition

2.

Subject to the provisions of paragraphs 8 and 9 no person shall enter into, be a
party to or continue to be a party to any agreement, arrangement, understanding,
business practice or method of trading which in terms of this notice constitutes -
(a) resale price maintenance;

(b)  horizontal price collusion;

(c) horizontal collusion on conditions of supply;

(d)  horizontal collusion on market sharing; or

(e)  collusive tendering.

Resale price maintenance

3.

"Resale price maintenance” referred to in paragraph 2 (a) -

(a) means any agreement, arrangement, understanding, business practice or
method of trading which has, or is likely to have, the effect of directly or
indirectly compelling or inducing a reseller of any commodity to charge a
particular, or a particular minimum, resale price, whether or not such price
is determined or is to be determined by calculation or by reference to any
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discount; and
excludes the recommendation, by an individual supplier, of a resale price
as a guide for the convenience of the reseller who may reduce such price
at his discretion and which is not directly or indirectly enforced by means
of the withholding of supplies, the denial of distribution rights or by means
of any discriminatory sales condition or a penalty or by any other method
likely to have such effect: Provided that where a recommended resale
price appears on or in relation to a commodity. the words "recommended
price" shall appear with such price.

Horizontal price collusion

4. "Horizontal price collusion” referred to in paragraph 2 (b) -

(@)

means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantially similar
commaodities, to

(i) charge a particular, or a particular minimum, price; or

(ii) use in any way, any price as a recommended price or as a guide,
whether or not such price is determined or is to be determined by
calculation or by reference to any discount;

includes the use of an association or of a company, close corporation or
other juristic person in which such suppliers have an interest, to effect the
horizontal price collusion in any way; and

excludes, in respect of a professional service by members of an organised
profession, the issue of a tariff of recommended fees as a guide for the
convenience of the members of such profession and which is not directly
or indirectly enforced or any structure of tariffs or fees authorised by law:
Provided that -

(i) such profession or any rule of law, as a condition for membership,
requires the members to have passed an examination in fields of
study relevant to practicing in that profession; and

(ii) such profession has a code of professional ethics empowering itto
exclude from membership, or to set in motion a procedure to
exclude from membership, those persons found guilty of improper
performance of their duties or of conduct which is discreditable to
their profession.
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Horizontal collusion on conditions of supply

5. "Horizontal collusion on conditions of supply” referred to in paragraph 2 (c) -

(@)

means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantially similar
commodities, to supply, or to tender to supply in response to a call or
request for tenders, such commodity or commodities

(i) only on any particular condition or term; or

(ii) using any condition or term as a recommended condition or term or
as a guide;

includes the use of an association or of a company, close corporation or
other juristic Person in which such suppliers have an interest, to effect the
horizontal collusion on conditions of supply in any way; and

excludes, in respect of a professional service by members of an organised
profession contemplated in paragraph 4 (c), a recommendation which is
not directly or indirectly enforced that such service be provided on a
particular condition or term.

Horizontal collusion on market sharing

6. "Horizontal collusion on market sharing” referred to in paragraph 2 (d) -

(@)

means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantially similar
commodities, having the effect of dividing wholly or partially the market for
such commodity or commodities between or among them -

(1) territorially;

(i) in respect of customers or classes of customers;

(i)  quantitatively, by reference to the quantities or shares to be
produced or supplied by each such supplier or by reference to any

limitation of production facilities; or

(iv) in respect of technical factors relating to the commodities
concerned; and
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(b) includes the use of an association or of a company close caorporation of

other juristic Person in which such suppliers have an interest, to effect the
horizontal collusion on market sharing in any way.

Collusive tendering
7. "Collusive tendering” referred to in paragraph 2 (e) means -

(a)  any agreement, arrangement or understanding between or among two or
more suppliers of any commodity that one or some or all of such suppliers
shall not submit a tender in response to a call or request for tenders; or

(b)  the submission by a supplier of any commodity, in response to a call or
request for tenders, of a tender that is in any respect arrived at by
agreement, arrangement or understanding between or among two or more
suppliers, including the first mentioned sup-plier, of such commadity,

where the agreement, arrangement or understanding is not made known to the
person calling for or requesting tenders at or before the time when any tender is
made by any person who is a party to the agreement, arrangement or
understanding.

Restriction of application

8. The provisions of this notice shall not be so construed as to apply in respect of
any agreement, arrangement, understanding, business practice or method of
trading between or among -

(a) a holding company and its wholly-owned subsidiary, or between
companies which are the wholly-owned subsidiaries of the same holding
company;

(b) close corporations which have only the same person of persons as
members;

(c) companies of which all the shares are held by the same person or close
corporation, or between such close corporation and such companies; or

(d)  persons in relation to -
(1) goods which are to be exported to any country other than

Botswana, Lesotho, Swaziland, a state the territory of which
formerly formed part of the Republic of South Africa and any
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territory within the Repubiic of South Africa in respect of which a
Legislative Assembly has been established in terms of the National
States Constitution Act, 1971 (Act 21 of 1971); or

(ii) any service to be rendered in any country other than the Republic
of South Africa or those countries, states or territories referred to in
(i) above,

or in respect of any agreement, arrangement, understanding, business practice
or method of trading authorised by the provisions of any law.

Exemptions

9. On the recommendation of the Competition Board | may, in a particular case, in
terms of section 14 (5) (b) of the Act in writing grant exemption from any
prohibitions contemplated in this notice to the extent and subject to such
conditions as may be specified in the exemption.

Definitions
10. In this notice -

(a) "close corporation” means a close corporation registered in terms of the
Close Corporations Act, 1984 (Act 69 of 1984);

(b)  "commodity" includes any make or brand of any commodity, any book,
periodical, newspaper or other publication, any building or structure and
any service, whether personal, professional or otherwise, including any
storage, transportation, insurance or banking service,;

(c) "company"”, "holding company” and "wholly owned subsidiary” shall have
the meaning assigned to them in section | of the Companies Act, 1973
(Act 61 of 1973),

(d) "Competition Board" means the Competition Board established by section
3 of the Act;

(e) "price" includes any rental, any fee in respect of a professional or other
service, the rate of interest in respect of any loan or debt, the premium in
respect of any insurance or any other consideration in respect of a
commodity; and

(f) "supplier” includes, unless the context otherwise indicates, the
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manufacturer, producer, seller, and reseller of goods, any supplier of
goods by way of lease or hire or otherwise and the provider of any
professional, financial or other service.

Withdrawal of notice

11.  Government Notice R. 1038 of 25 June 1969 is hereby withdrawn.

State is bound
12.  Pursuant to the provision of section 2 (3) of the Act, the provisions of this notice

shall, except in so far as criminal liability is concerned, bind the State in so far as
the State is concerned in the manufacture and distribution of commaodities.

D. J. DE VILLIERS,

Minister of Trade and Industry.



