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INTRODUCTION

1. L'Ensemble de principes et de régles équitables convenus au niveau
multilatéral pour le contrdle des pratiques commerciales restrictives prévoit, &
la section F.6 c), l'établissement d'un manuel des législations appliquées en
matidre de pratiques commerciales restrictives.

2. En outre, la Réunion d'experts sur le droit et la politique de 1la
concurrence, qui s'est tenue a Geneve du 24 au 26 novembre 1997, a prié le
secrétariat de la CNUCED de poursuivre la publication de nouvelles livraisons du
Manuel des législations appliquées en matiére de concurrence, Yy compris les
instruments régionaux et internationaux (voir Conclusions concertées,
TD/B/COM.2/9-TD/B/COM.2/EM/12, annexe I).

3. Le secrétariat a donc établi la présente note qui contient les
commentaires de la Colombie, du Japon et de 1'Afrique du Sud sur leur
législation en matiére de concurrence, ainsi que les textes législatifs
eux-mémes. */

4. A ce jour, le secrétariat de la CNUCED a publié des notes présentant le
texte et le commentaire des lois sur la concurrence et les pratiques
commerciales restrictives de 36 pays : Afrique du Sud, Allemagne, Algérie,
Belgique, Brésil, Bulgarie, Canada, Chili, Colombie, Cébte d'Ivoire, Danemark,
Espagne, Etats-Unis d'Amérique, Finlande, France, Hongrie, Italie, Jamaique,
Japon, Kenya, Lituanie, Mexique, Norvége, Pakistan, Pologne, Portugal,
République de Corée, République slovaque, République tchéque, Roumanie,
Royaume-Uni de Grande-Bretagne et d'Irlande du Nord, Sri Lanka, Suéde, Turquie,
Venezuela et Zambie.

5. Dans une note en date du 8 mars 1996, le Secrétaire général de la CNUCED a
prié les Etats membres qui ne 1'avaient pas encore fait ainsi que ceux qui
avaient modifié leur législation sur la concurrence ou adopté des dispositions
nouvelles depuis leur derniére communication au secrétariat de la CNUCED, de
fournir & celui-ci le texte de leurs lois et décisions judiciaires, accompagné
de commentaires, selon le mode de présentation prescrit (voir ci-aprés) (dans le
cas des Etats qui ont adopté de telles lois pour la premiére fois, la
présentation des commentaires peut cependant s'écarter de ce modéle). Pour
faciliter la publication des textes législatifs dans plusieurs langues
officielles de 1'ONU, les Etats ont &té invités a fournir, si possible, des
traductions dans au moins une autre de ces langues.

6. Le secrétariat de la CNUCED remercie les Etats qui lui ont envoyé les

=

renseignements demandés pour 1l'établissement du Manuel, et invite & nouveau ceux

=

qui ne l'ont pas encore fait & répondre a la demande du Secrétaire général de la
CNUCED.

*x/ Ceux-ci sont reproduits dans la langue et sous la forme dans
lesquelles ils ont été communiqués au secrétariat.
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MODE DE PRESENTATION DES RENSEIGNEMENTS A FOURNIR
POUR LE MANUEL

Exposé des raisons qui ont motivé 1'adoption de la législation.

Description des objectifs de la législation et de leur évolution depuis
1'adoption de la législation initiale.

Description des pratiques, actes ou comportements soumis au contréle,
en indiquant pour chacun

a) Le type de contrdle - par exemple interdiction pure et simple,
interdiction de principe ou examen cas par cas;

b) La mesure dans laquelle les pratiques, actes ou comportements
visés aux paragraphes 3 et 4 de la section D de 1'Ensemble de principes et
de régles sont soumis & ce contrdle, ainsi que les autres pratiques, actes
ou comportements susceptibles d'y étre assujettis et ceux qui font 1l'objet

de mesures expressément liées & la protection du consommateur, comme la
lutte contre la publicité mensongére.

Description du champ d'application de la législation, en indiquant

a) Si elle est applicable & toutes les transactions portant sur
des biens et des services et, dans la négative, quelles transactions sont
exclues;

b) Si elle s'applique & la totalité des pratiques, actes ou
comportements ayant des effets sur le pays, quelle qu'en soit l'origine
géographique;

c) Si elle dépend de l'existence d'un accord, ou de l'entrée
en vigueur dudit accord.

Description du mécanisme (administratif et /ou judiciaire) dr'application,
en indiquant les &ventuels accords de notification et d'enregistrement et
les principaux pouvoirs de l'organe ou des organes compétents.

Description de toute législation paralléle ou supplémentaire, y compris
des traités ou conventions avec d'autres pays, prévoyant une coopération
ou des procédures pour régler les différends dans le domaine des pratiques
commerciales restrictives.

Description des principales décisions prises par les organes
administratifs et/ou judiciaires, et des questions gui en font
expressément l'objet.

Bibliographie succincte donnant la référence des textes législatifs et des
principales décisions, ainsi que les documents explicatifs publiés par les
pouvoirs publics, ou les textes législatifs ou certains passages de ces
textes.
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I. COMMENTAIRE DU GOUVERNEMENT COLOMBIEN SUR LA LEGISLATION
COLOMBIENNE RELATIVE A LA CONCURRENCE
A. EXPOSE DES RAISONS QUI ONT MOTIVE L'ADOPTION DE LA LEGISLATION

La concurrence est un &lément fondamental qui incite les entreprises a
aétre plus efficaces et a proposer un nombre croissant de produits et de services
a des prix plus bas. Un marché concurrentiel favorise l'allocation efficace des
ressources et accroit le bien-&tre de la population.

B. DESCRIPTION DES OBJECTIFS DE LA LEGISLATION ET DE LEUR EVOLUTION DEPUIS
L'ADOPTION DE LA LEGISLATION INITIALE

Le droit de la concurrence commerciale a pour objectif de défendre les
intéréts et la qualité de vie des consommateurs. Il vise & accroitre
l'efficacité du systéme de production national, & favoriser une grande diversité
de prix et de qualités sur les marchés des biens et des services, a garantir aux
consommateurs la liberté de choix des biens et des services, et & permettre aux
entreprises d'intervenir librement sur les marchés (par. 1 de l'article 2 du

décret n° 2153/92).
EVOLUTION

Dés 1959, la Colombie a adopté une loi relative aux pratiques commerciales
restrictives, qui visait notamment & protéger la concurrence. Cette loi n'a
cependant jamais pu étre appliquée en raison du caractére général de sa
formulation, des procédures établies en vue de son application, de la politique
géconomique suivie au cours des 30 derniéres années et des pouvoirs
institutionnels attribués aux entités chargées de sa mise en oceuvre.

Le décret n° 2153, promulgué en décembre 1992, énonce des régles en
matisére de libre concurrence et de pratigues commerciales restrictives qui

=

visent & répondre aux objectifs de la Constitution de 1991 et 4 ceux de la
politique de modernisation de 1'économie adoptée par le gouvernement, & stimuler
une dynamique de concurrence sur le marché, & rendre 1'économie efficiente et a

agsurer la prospérité des entreprises et des consommateurs.

c. DESCRIPTION DES PRATIQUES, ACTES OU COMPORTEMENTS SOUMIS AU CONTROLE, EN
INDIQUANT POUR CHACUN LE TYPE DE CONTROLE ET LA MESURE DANS LAQUELLE LES
PRATIQUES, ACTES OU COMPORTEMENTS VISES SONT SOUMIS A CE CONTROLE

L'article premier de la loi n° 155 de 1959, modifié par l'article premier
du décret n° 3307 de 1963, interdit les accords ou les ententes ayant,
directement ou indirectement, pour objet de limiter la production,
1'approvisionnement, la distribution ou la consommation de matiéres premiéres,
de produits, de marchandises ou de services nationaux ou étrangers et, en
général, toute pratique, tout comportement ou tout systéme visant & restreindre

le jeu de la libre concurrence ainsi qu'a établir ou & maintenir des prix
inéquitables.

Reprenant la loi n° 155 de 1959, l'article 46 du décret n° 2153 de 1992
interdit les comportements qui entravent la libre concurrence sur le marché, ces
comportements étant considérés comme illicites par le Code civil.
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LES COMPORTEMENTS INTERDITS ET LEUR DEFINITION

Accords (art. 47 du décret n° 2153/92) : Sont notamment considérés comme
contraires aux principes de la libre concurrence les contrats, ententes,
concertations, pratiques concertées ou délibérément paralléles entre deux ou
plusieurs entreprises, dont 1'objet ou l'effet est le suivant

- Fixation directe ou indirecte des prix;

- Etablissement de conditions de vente ou de commercialisation
discriminatoires & l'égard de tiers;

- Répartition des marchés entre producteurs ou entre distributeurs;
- Attribution de contingents de production ou d'approvisionnement;

- Attribution, répartition ou limitation des sources
d'approvisionnement en facteurs de production;

- Limitation du développement technique;

- Assujettissement de la fourniture d'un produit a 1l'acceptation
d'obligations additionnelles qui, de par leur nature, ne constituent
pas l'objet de la transaction, sans préjudice de ce qui est énoncé
dans d'autres dispositions;

- Acte consistant & s'abstenir de produire un bien ou un service ou a
en infléchir les niveaux de production;

- Collusion en matiére d'appels d'offres ou de soumissions ou accords
ayant pour effet de répartir 1l'adjudication des marchés ou les
appels d'offre ou de fixer le contenu des offres.

Actes (art. 48 du décret n° 2153/92) : Tout comportement des agents économiques
consistant a

- Enfreindre les prescriptions en matiére de publicité énoncées dans
la réglementation sur la protection du consommateur;

- Inciter une entreprise & augmenter les prix de ses produits ou de
ses services ou a renoncer a les baisser;

- Refuser de vendre ou de fournir des services & une entreprise ou
agir de maniére discriminatoire a 1'égard de cette entreprise quand
cela peut étre interprété comme une mesure de rétorsion contre sa

politique des prix.

En cas de position dominante, les comportements suivants constitueront un abus
de position dominante (art. 50 du décret n° 2153/92) :

- Abaissement des prix & un niveau inférieur aux colGts dans le but
d'éliminer un ou plusieurs concurrents ou d'empécher leur
implantation ou leur expansion;
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- Application, dans des transactions équivalentes, de conditions
discriminatoires qui désavantagent un consommateur ou un fournisseur
par rapport & un autre consommateur ou fournisseur se trouvant dans
une situation analogue;

- Comportements ayant pour cbjet ou effet d'assujettir la fourniture
d'un produit & l'acceptation d'obligations additionnelles qui, de
par leur nature, ne constituent pas l'objet de la transaction, sans
préjudice de ce qui est énoncé dans d'autres dispositions;

- Vente a un acheteur dans des conditions différentes de celles qui
sont offertes & un autre acheteur dans le but de diminuer ou
d'éliminer la concurrence sur le marché;

- Vente ou prestation de services dans une partie du territoire
colombien & un prix différent de celui qui est offert ailleurs dans
le pays lorsque cette pratique a pour objet ou pour effet de
diminuer ou d'éliminer la concurrence dans cette partie du pays et
lorsque le prix ne correspond pas au colt de la transaction.

D. DESCRIPTION DU CHAMP D'APPLICATION DE LA LEGISLATION

La loi et le décret susmentionnés sont applicables & toute entreprise
publique ou privée. La loi ne fait pas de distinction entre les deux types
d'entreprise et le décret dispose expressément que le Directeur général de
1'industrie et du commerce doit exercer un contrdle sur toute entité exergant
une activité économique, quels que soient cette activité& ou le statut juridique
de l'entité considérée.

Un contrble général est ainsi exercé afin de garantir des conditions de
1libre concurrence sur les marchés nationaux, sans préjudice des compétences
confiées par la loi & d'autres autorités comme la Direction générale des
services publics qui, en vertu de la loi n® 142 de 1993, supervise les services
publics domiciliaires. Dans le secteur financier, les fonctions de surveillance
et de contrdle sont exercées par la Direction générale des banques, conformément
au décret-loi n° 663 de 1992 et au décret n° 2159 de 1995.

Le décret susmentionné interdit tout comportement qui entrave la libre
concurrence, a l'exception des accords qui le portent sur des activités de
recherche-développement, concernent la mise en oeuvre de régles, de normes et de

mesures, ou se rapportent & l'utilisation de procédures, de méthodes et de
systémes.

E. DESCRIPTION DU MECANISME (ADMINISTRATIF ET/OU JUDICIAIRE) D'APPLICATION,
EN INDIQUANT LES EVENTUELS ACCORDS DE NOTIFICATION ET D'ENREGISTREMENT ET
LES PRINCIPAUX POUVOIRS DE L'ORGANE OU DES ORGANES COMPETENTS

La Direction générale de 1l'industrie et du commerce est un organisme a
caractére technique relevant du Ministére du développement économique; dotée
d'une autonomie administrative, financiére et budgétaire, elle a notamment pour
fonctions :



TD/B/COM.2/CLP/6
page 7

- De veiller au respect des dispositions relatives & la promotion de
la concurrence et aux pratiques commerciales restrictives sur le
marché national, sans préjudice des compétences confiées par la loi
a d'autres autorités, de traiter les réclamations et les plaintes
déposées pour entrave & la concurrence sur les marchés et de donner
suite a8 celles qui sont recevables, aux fins : d'accroitre
l'efficacité du systéme de production national; d'offrir aux
consommateurs la liberté de choix et d'accés aux marchés des biens
et services; de permettre aux entreprises d'intervenir librement sur
les marchés; et de favoriser une grande diversité de prix et de
qualités en matiére de biens et de services;

- D'imposer les sanctions prévues en cas d'infractions & la
législation sur les pratiques restrictives et la promotion de 1la
concurrence, ainsi que de non-respect des directives émises par le
Directeur général dans l'exercice de ses fonctions;

- De réaliser des visites d'inspection afin de vérifier si les
dispositions légales qu'elle est chargée de faire respecter sont
bien appliquées et de prendre les mesures nécessaires, conformément

~

d la loi;

- De conseiller le gouvernement et de participer & la formulation de
sa politique sur toutes les questions ayant un lien avec la
protection du consommateur, la promotion de la concurrence et la
propriété industrielle ainsi que dans ses autres domaines de
compétence;

- D'informer les intéressés des modalités d'application des
dispositions relatives aux domaines susmentionnés, d'établir les
critéres qui en facilitent 1l'application et de définir les

~

procédures a suivre & cette fin;

- D'assumer, lorsque l'inté&rét public le justifie, la conduite
exclusive des enquétes et d'imposer des sanctions pour infraction
aux régles régissant le contrdle et la surveillance des prix.

FONCTIONS DU DIRECTEUR GENERAL DE L'INDUSTRIE ET DU COMMERCE (Article 4, ibid.)

Les fonctions du Directeur général de 1'industrie et du commerce sont les

suivantes

- Veiller au respect des dispositions légales relatives & la Direction
générale et & son bon fonctionnement technique et administratif;

- Veiller & l'application des dispositions relatives & la promotion de
la concurrence et aux pratiques commerciales restrictives figurant
dans la loi n° 155/59, des dispositions complémentaires et en
particulier de celles dont traite le présent décret, par toute
entité exer¢ant une activité économique, quel qu'en soit le statut
ou la nature juridique, sous réserve du paragraphe 1 de l'article 2
dudit décret;



TD/B/COM.2/CLP/6

page 8

Ordonner, a titre de mesure préventive, la cessation immédiate des
comportements susceptibles d'étre contraires aux dispositions
susmentionnées;

Décider de clore 1l'engquéte ouverte pour infraction présumée aux
dispositions énoncées au paragraphe 10 du présent article s'il
estime suffisantes les garanties données par 1l'auteur présumé de
1'infraction selon lesquelles celui-ci cessera ou modifiera le
comportement incriminé;

Ordonner aux auteurs d'infractions de modifier ou de cesser le
comportement jugé contraire aux dispositions relatives a la
promotion de la concurrence et aux pratiques commerciales
restrictives mentionnées dans le présent décret;

Se prononcer sur les projets de fusion, de regroupement,
d'intégration et de prise de contrdle d'entreprises;

Imposer des sanctions pécuniaires pouvant aller jusqu'a deux mille
(2 000) fois le salaire mensuel minimum en vigueur au moment de la
sanction en cas d'infraction aux régles relatives & la promotion de
la concurrence et aux pratiques commerciales restrictives

mentionnées dans le présent décret;

Imposer aux administrateurs, directeurs, représentants légaux,
contrdleurs fiscaux et autres personnes physiques qui autorisent,
ont ou tolérent des comportement contrevenant & la législation en
matiére de concurrence et de pratiques commerciales restrictives
mentionnée dans le présent décret, des amendes allant jusqu'a trois
cents (300) fois le salaire mensuel minimum en vigueur au moment de

la sanction, payables au Trésor national;

Définir les politiques de la Direction générale.

FONCTIONS DU DIRECTEUR GENERAL DE LA DELEGATION A LA PROMOTION DE LA CONCURRENCE

(art. 11,

ibid.)

ouvrir d'office ou & la demande d'un tiers une enquéte préliminaire
sur les infractions présumées aux dispositions relatives a la
promotion de la concurrence et aux pratiques commerciales
restrictives énoncées au paragraphe 10 de 1l'article 4 du décret;

Se prononcer sur la recevabilité des plaintes déposées par des
tiers;

Examiner les résultats de l'engquéte préliminaire et instruire
ltaffaire afin d'établir s'il y a eu infraction aux dispositions
relatives & la promotion de la concurrence et aux pratiques
commerciales restrictives mentionnées dans le décret 2153/92;

Tenir un registre des enquétes menées et des sanctions imposées
ainsi que des engagements pris a la suite des procédures engagées en
vertu des dispositions relatives a la promotion de la concurrence et
aux pratiques commerciales restrictives;
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- Statuer sur les recours en révision et sur les demandes de
révocation directe des décisions prises.

FONCTIONS DE LA DIVISION DE LA PROMOTION DE LA CONCURRENCE (art. 12, ibid.)

- Aider le Directeur général de la Délégation & la promotion de la
concurrence a réaliser les enquétes préliminaires et & instruire les
affaires portant sur des infractions aux dispositions relatives & la
promotion de la concurrence et aux pratiques commerciales
restrictives;

- Traiter les plaintes déposées par des particuliers et, si des
infractions aux dispositions relatives aux pratiques commerciales
restrictives entravant la concurrence ont pu étre commises, proposer
au Directeur général de la Délégation a la promotion de la
concurrence d'engager la procédure prévue dans la mesure ol
1'importance du comportement ou de la pratique incriminés le

justifie;

- Répondre aux demandes d'avis gui lui sont adressées dans ses
domaines de compétence;

- Etudier les projets de regroupement, d'intégration, de fusion ou de
prise de contrdle d'entreprises qui lui sont soumis, conformément
aux dispositions prévues par la loi;

- Elaborer les projets de décision imposant des sanctions pour
infraction & la législation relative aux pratiques commerciales
restrictives entravant le jeu de la libre concurrence;

- Instruire les affaires afin d'établir si la législation relative a
son domaine de compétence a &té respectée;

- Acquérir et conserver les informations pertinentes sur les
différents marchés nationaux et internationaux, classés en fonction
de leurs caractéristiques techniques;

- Elaborer les études économiques et techniques nécessaires a
l'exercice des fonctions de la Dé&légation & la promotion de la
concurrence;

- Remplir les autres téches qui peuvent lui étre confiées par voie
hiérarchique.

DESCRIPTION DE TOUTE LEGISLATION PARALLELE OU SUPPLEMENTAIRE, Y COMPRIS
DES TRAITES OU CONVENTIONS AVEC D'AUTRES PAYS, PREVOYANT UNE COOPERATION
OU DES PROCEDURES POUR REGLER LES DIFFERENDS DANS LE DOMAINE DES PRATIQUES
COMMERCIALES RESTRICTIVES

- La décision n° 285, adoptée par la Commission de 1'Accord de

~

Carthagéne & Lima (P&rou) le 21 mars 1991, énonce des régles visant
a éviter que le libre jeu de la concurrence ne soit faussé par des
pratiques restrictives ou & remédier & de telles distorsions dans le
cadre du Groupe andin, qui comprend la Colombie, 1'Equateur, le

Pérou, le Venezuela et la Bolivie.
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- Le Traité de libre-é&change du Groupe des Trois (G3) a créé&, en vertu

de l'alinéa a) de l'article 16-03, un Comité de la concurrence,
spécifiquement chargé d'étudier les questions se rapportant & la
politique de la concurrence et au commerce dans la zone de
libre-échange. Le Comité est composé de représentants des trois pays
(Colombie, Mexique et Venezuela).

G. DESCRIPTION DES PRINCIPALES DECISIONS PRISES PAR LES ORGANES

ADMINISTRATIFS ET/OU JUDICIAIRES, ET DES QUESTIONS QUI EN FONT
EXPRESSEMENT L'OBJET

La loi n° 155 de 1959 a consacré des principes généraux qui doivent
s'appuyer sur une jurisprudence complexe ou sur une réglementation précise
concernant les comportements présumés anticoncurrentiels. Une telle
jurisprudence n'existe pas encore en Colombie en raison de la nouveauté du
sujet, mais elle devrait se développer dans les années & venir.

H. BIBLIOGRAPHIE SUCCINCTE DONNANT LA REFERENCE DES TEXTES LEGISLATIFS ET DES
PRINCIPALES DECISIONS, AINSI QUE LES DOCUMENTS EXPLICATIFS PUBLIES PAR LES
POUVOIRS PUBLICS, OU LES TEXTES LEGISLATIFS OU CERTAINS PASSAGES DE CES
TEXTES

Décret n° 2153 de 1992

Loi n° 155 de 1959

Décret n° 1302 de 1964 (réglementant la loi n°® 155)

HACIA UN NUEVO REGIMEN DE PROMOCION DE LA COMPETENCIA (Vers un

nouveau régime de promotion de la concurrence) /Chambre de commerce
de Bogotd, juillet 1993.
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II. COMMENTAIRE DU GOUVERNEMENT JAPONAIS SUR
SA LEGISLATION ANTIMONOPOLE

A. RAISONS QUI ONT MOTIVE L'ADOPTION DE LA LEGISLATION

Au Japon, avant la Seconde Guerre mondiale, le pouvoir économique était
concentré entre les mains de gigantesques "zaibatsu" (conglomérats familiaux) et
de cartels légaux, et tout était fait pour renforcer le contrdle de 1'Etat sur
les activités économiques. Selon certains analystes, ce systéme économique a
empé&ché un développement sain de 1'économie et de la société japonaises.

Aprés la guerre, afin d'instaurer les conditions économiques nécessaires &
la consolidation d'une société démocratique, une politique de démocratisation
industrielle prévoyant des mesures spécifiques dont la dissolution des zaibatsu,
la déconcentration du pouvoir économique et le démantélement des organes de
contrdle privés, a été mise en oeuvre; elle visait & créer une structure
institutionnelle dans laquelle les entreprises privées auraient des chances
égales d'exercer leurs activités et pourraient se concurrencer librement. La Loi
antimonopole, dont l'objectif était de pérenniser la démocratisation
industrielle en garantissant le libre jeu d'une concurrence loyale entre les
entreprises privées dans la future économie japonaise, a €té promulguée en 1947.

B. OBJECTIFS DE LA LEGISLATION

La Loi antimonopole vise & promouvoir une concurrence libre et équitable,
3 stimuler l'esprit d'entreprise, & encourager les activités commerciales des
entreprises, & accrolitre l'emploi et les revenus réels de la population, avec
pour effet de favoriser le développement démocratique et sain de 1'économie
nationale et d'en faire profiter les consommateurs. Elle &nonce les principes
régissant les activités commerciales pour le fonctionnement ordonné d'une
économie de marché (article premier; les chiffres entre parenthéses sont ceux

d'articles ou de paragraphes de la Loi antimonopole).

Pour la réalisation des objectifs susmentionnés, la Loi
antimonopole (1) interdit les monopoles privés, les restrictions excessives au
commerce et les pratiques commerciales déloyales; (2) empéche toute
concentration abusive du pouvoir économique; et (3) supprime les restrictions
injustifiées des activités commerciales.

c. PRATIQUES SOUMISES AU CONTROLE DE LA LOI ANTIMONOPOLE
1. Restriction excessive du commerce

La Loi antimonopole dispose qu'aucune entreprise ne doit se livrer a une
quelconque restriction excessive du commerce.

Les restrictions excessives au commerce sont l'oeuvre de cartels
d'entreprises. Par cartel, on entend en général des accords ou ententes tendant

=

notamment & fixer les prix ou & limiter le volume de production et de ventes.
Il y a "restriction excessive du commerce" lorsqu'une entreprise,
1) par un contrat, un accord ou toute autre activité concertée,

2) s'entend avec d'autres entreprises pour restreindre ou exercer des
activités économiques,
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3) en fixant, en maintenant ou en augmentant les prix, ou en limitant
la production, le progrés technique, les produits, les
installations, le nombre de clients ou de fournisseurs,
4) avec pour effet de réduire sensiblement la concurrence,
5) dans un quelcongue secteur commercial,
6) au détriment de 1'intérét du public.

Outre qu'elle interdit les cartels parce qu'ils constituent une
"restriction excessive du commerce", la Loi antimonopole contient des
dispositions spéciales interdisant les restrictions excessives au commerce
imposées par des associations professionnelles et des cartels réunissant des
sociétés nationales et étrangéres (cartels internationaux).

2. Monopole et oligopole

Lorsqu'un petit nombre d'entreprises contrdle la quasi-totalité d'un
marché, la concurrence ne peut s'exercer efficacement. En conséquence, la Loi
antimonopole

1) interdit tout comportement tendant & exclure ou & contrdler les

activités commerciales d'autres entreprises et ayant pour effet de
restreindre sensiblement la concurrence (interdiction des monopoles
privés) (art. 3);

2) empéche qu'une fusion ou une acquisition ait pour effet de
restreindre sensiblement la concurrence dans un quelconque secteur
commercial (art. 15 et 16);

3) prévoit des mesures pour rétablir la concurrence lorsque des
oligopoles ont des effets indésirables sur le fonctionnement du
marché (art. 8-4).

Par ailleurs, la loi dispose que la Commission des pratiques commerciales
loyales peut demander que lui soit présenté un rapport expliquant les raisons
d'une augmentation des prix en cas d'augmentation paralléle des prix sur des
marchés oligopolistiques (art. 18-2).

3. Fusions et acquisitions

Le chapitre IV de la Loi antimonopole impose diverses restrictions en
matiére de fusions et d'acquisitions. Il interdit ainsi les prises de
participation dans des sociétés concurrentes par des entreprises ou d'autres
personnes morales, 1'imbrication de leurs directions, ainsi que les fusions et
acquisitions lorsque ces opérations ont pour effet de restreindre sensiblement
la concurrence. De plus, afin d'empécher toute concentration abusive du pouvoir
économique, la Loi antimonopole interdit les sociétés de portefeuille et limite
le montant total des participations que peuvent détenir de grandes sociétés non
financiéres ainsi que des établissements financiers.
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Dans le but de favoriser la restructuration des entreprises et de
développer le capital-risque, les mesures nécessaires seront prises pour
réexaminer et lever 1'interdiction des sociétés de portefeuille dans la mesure
ol leurs activités sont conformes & la politique antimonopole. Les restrictions
sur les participations des grandes sociétés non financiéres seront
reconsidérées, si nécessaire, dans le cadre de ce réexamen.

La Commission des pratiques commerciales loyales doit étre préalablement
notifiée des fusions et acquisitions; lorsqu'il y a prise de participation ou
imbrication des directions, elle doit recevoir une notification et un rapport a
posteriori.

Directives adoptées par la Commission des pratiques commerciales lovales en
matiére de fusions et de participations

1) Interprétation de 1'application des dispositions de l'article 9 de
la Loi antimonopole concernant les sociétés de capital-risque
(23 aolit 1994)

2) Normes de procédure administrative pour 1'examen des prises de
participation par des entreprises (11 septembre 1981, et
amendements) .

3) Normes de procédure administrative pour 1'autorisation des prises de

participation de sociétés financiéres (20 juin 1994)

4) Normes de procédure administrative pour l'examen des fusions, etc.,
d'entreprises (15 juillet 1980, et amendements)

5) Méthodes d'examen des fusions, etc., dans le secteur de la vente au
détail (24 juillet 1981).

4. Pratiques commerciales déloyales

Pour que les mécanismes du marché fonctionnent et renforcent l'efficacité
de 1'économie nationale, la concurrence doit s'exercer de maniére loyale et
permettre ainsi de proposer des biens et services de grande qualité & des prix
raisonnables. C'est pourquoi la Loi antimonopole interdit les comportements qui
peuvent empécher une concurrence loyale. Seize types de comportement sont
considérés comme des "pratiques commerciales déloyales" potentielles. La
Commission des pratiques commerciales loyales peut qualifier de "pratiques

commerciales déloyales" des activités qui tendent & faire obstacle a une
concurrence loyale (art. 2.9)).

Certaines activités, dites "générales", concernent tous les secteurs,
tandis que d'autres, dites de "spécifiques", ne portent que sur des secteurs
particuliers, tels que les transports maritimes ou les grands magasins.

Dans la catégorie "acsivités générales" sont répertoriés 16 types de
comportement constituant des pratiques commerciales déloyales ("Pratiques
commerciales déloyales", Notification n° 15 de la Commission des pratiques
commerciales loyales, 18 juin 1982).
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1) Refus de vente concerté

St'entend de comportements injustifiés et concertés d'entreprises en

=

relation de concurrence ("concurrentes"), a savoir

i) Refuser de traiter avec une entreprise ou restreindre la
quantité ou le contenu d'une marchandise ou d'un service faisant l'objet
d'une transaction avec une entreprise; ou

ii) Obliger une autre entreprise & adopter l'un ou l'autre des
comportements définis au paragraphe précédent.

2) Autres types de refus de vente

Refuser sans motif valable de traiter avec une entreprise, ou restreindre
la quantité ou le contenu d'une marchandise ou d'un service faisant 1l'objet

d'une transaction avec une entreprise, ou obliger une autre entreprise a adopter
1'un ou l'autre des comportements susmentionnés.

3) Discrimination tarifaire

Fournir ou accepter sans motif valable une marchandise ou un service a des

~

prix discriminatoires & 1'égard d'autres régions ou d'autres parties.
4) Discrimination quant aux conditions de transaction, etc.

Accorder sans motif valable un traitement favorable ou défavorable & une
entreprise pour ce qui est des conditions d'une transaction ou de sa
réalisation.

5) Traitement discriminatoire au sein d'une association
professionnelle, etc.

Exclure sans motif valable une entreprise d'une association
professionnelle ou d'une activité concertée, ou adopter sans motif valable des
pratiques discriminatoires & 1'égard d'une entreprise dans une association
professionnelle ou dans une activité concertée, au détriment des activités

commerciales de cette entreprise.
6) Prix de vente abusivement bas

Fournir sans motif valable et de fagon continue une marchandise ou un
service & un prix abusivement inférieur & son colt, ou fournir sans motif
valable une marchandise ou un service & bas prix, au détriment des activités

commerciales d'autres entreprises.
7) Prix d'achat abusivement élevé

Acheter sans motif valable une marchandise ou un service & un prix élevé,
au détriment des activités commerciales d'autres entreprises.

8) Captation de clientéle par des méthodes dolosives
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Inciter abusivement les clients d'un concurrent 3 traiter avec soi en leur
faisant croire que le contenu d'une marchandise ou d'un service, les modalités
de transaction ou d'autres &léments y relatifs sont bien plus favorables que
dans la réalité ou que chez le concurrent en question.

9) Captation de clientéle par l'offre d'avantages injustifiés

Inciter les clients d'un concurrent a traiter avec soi en proposant des
avantages injustifiés par rapport aux pratiques commerciales normales.

10) Ventes subordonnées, etc.

Subordonner sans motif valable la vente d'une marchandise ou d'un service
d l'achat par l'autre partie d'une marchandise ou d'un service auprés de soi ou
d'une entreprise choisie par soi, ou obliger l'autre partie a traiter avec soi
ou avec une entreprise choisie par soi.

11) Accords d'exclusivité

Traiter avec l'autre partie & la condition injustifiée que celle-ci ne
traite pas avec un concurrent, au détriment des débouchés potentiels de ce
dernier.

12) Pratique des prix de revente imposés

Fournir une marchandise & l'autre partie en lui imposant, sans motif
valable, 1l'une des restrictions énumérées ci-aprés

i) Qu'elle applique le prix de revente de la marchandise fixé& par
soil ou que sa liberté dans le choix du prix de revente de la marchandise soit
restreinte de quelgque autre maniére;

ii) Qu'elle fasse en sorte gu'une entreprise qui lui achéte la
marchandise la revende au prix fixé par soi ou que la liberté de l'entreprise en
question dans le choix du prix de revente de la marchandise soit restreinte de
quelgue autre maniére.

13) Accords restrictifs

S'entend de tout comportement ne relevant pas des deux derniers
paragraphes et imposant & l'autre partie des conditions qui restreignent de
maniére injustifiée les transactions réalisées avec elle ou d'autres activités

commerciales de celle-ci.

14) Abus de position dominante de négociation

S'entend de tout comportement défini ci-aprés, injustifié par rapport aux
pratiques commerciales normales et s'appuyant sur la position dominante de

négociation de l'une des parties

i) Faire en sorte qu'un partenaire commercial achéte une
marchandise ou un service autre que celui sur lequel la transaction porte;
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ii) Faire en sorte qu'un partenaire commercial offre de 1'argent,
des services ou d'autres avantages économigues;

iii) Fixer ou modifier les conditions de transaction au détriment
de l'autre partie;

iv) Outre les comportements cités dans les trois premiers
paragraphes, imposer & l'autre partie un &lément défavorable dans les conditions
d'une transaction ou dans sa réalisation;

V) Faire en sorte qu'un partenaire commercial suive a l'avance
les orientations dictées par soi ou approuve la nomination de directeurs choisis
par soi (voir le paragraphe 3 de l'article 2 de la loi relative & l'interdiction

des monopoles privés et a la préservation de pratiques commerciales loyales [Loi
antimonopole]) .

15) Ingérence dans les relations commerciales d'un concurrent

Intervenir sans motif valable dans une transaction entre un concurrent
direct ou un concurrent d'une société dont on est actionnaire ou directeur, et

une autre partie, en empéchant la conclusion d'un contrat, en incitant a une
rupture de contrat ou par tout autre moyen.

16) Ingérence dans les affaires internes d'une société concurrente

Inciter, aider ou contraindre sans motif valable l'actionnaire ou le
directeur d'une société directement concurrente au Japon ou concurrente d'une

=

entreprise dont on est actionnaire ou directeur, & accomplir un acte

préjudiciable & cette société par 1'exercice de droits de vote, le transfert
d'actions, la divulgation de secrets ou par tout autre moyen.

Ces comportements peuvent étre regroupés en trois grandes catégories :

1) Comportements pouvant restreindre la libre concurrence : refus de
vente, discrimination tarifaire, conditions de transaction
discriminatoires, pratique des prix de revente imposés, etc.

2) Pratiques concurrentielles qui, en elles-mémes, ne peuvent é&tre
considérées comme loyales : captation de clientéle par des méthodes
dolosives ou par des offres de primes excessives, accords d'achats
ou de ventes liés, etc.

3) Comportements de grandes entreprises tendant & imposer des exigences
excessives a leurs clients en abusant de leur position dominante de
négociation : abus de position dominante de négociation, etc.

Certaines de ces pratiques sont illicites par principe (pratique des prix
de revente imposés, etc.), mais d'autres doivent étre examinées au cas par cas
pour déterminer si elles empéchent une concurrence loyale.

Les "activités spécifiques" mentionnées plus haut ne concernent que des
secteurs précis, caractérisés par des gituations particuliéres ou par des
facteurs spéciaux, auxquels la Commission applique des régles spécifiques.
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5. Activités des associations professiopnelles

Il est interdit de "réduire sensiblement la concurrence dans un quelconque
secteur commercial" par le biais d'une association professionnelle regroupant ou
fédérant des groupements de deux ou plusieurs entreprises (art. 8).

De plus, il est interdit aux associations professionnelles de limiter le
nombre d'entreprises dans un secteur quelcongue, de restreindre sans motif
valable les fonctions ou les activités des entreprises qui en sont membres, ou
d'induire chez des entreprises des comportements constituant des pratiques
commerciales déloyales (art. 8).

Voir les di . Je 1a Loi anti ] ] {vités d

associations professionpnelles. (Commission des pratiques commerciales loyales,
30 octobre 1995)

‘. . . . Ctif

La Loi antimonopole réprime les comportements anticoncurrentiels relevant
d'accords ou de contrats conclus entre des entreprises japonaises et des
entreprises étrangéres (art. 6). Elle interdit tout accord ou contrat
international ayant pour effet de restreindre de maniére abusive le commerce
(participation & un cartel international, par exemple). Elle interdit également
aux entreprises de participer & tout accord ou contrat international contenant
des dispositions qui constituent des pratiques commerciales déloyales.

D. CHAMP D'APPLICATION DE LA LEGISLATION

1. Exemptions

La Loi antimonopole s'applique & tous les secteurs d'activité. Toutefois,
certains secteurs et actes bénéficient d'exemptions

1) Monopoles naturels (Article 21 : "Les actes relatifs & la
production, & la vente ou & 1l'approvisionnement accomplis dans le cadre normal
d'activités exécutées dans les secteurs des chemins de fer, de l'électricité, du
gaz ou d'autres activités constituant un monopole naturel.")

2) Actes relevant des droits de propriété afférents a des biens
incorporels (Article 23 : "Les actes exécutés dans le cadre de l'exercice de
droits relevant des lois sur les droits d'auteur, sur les brevets, sur les
modéles d'utilité, sur les dessinsg industriels ou sur les marques.")

3) Certains actes de coopératives (y compris les fédérations de
coopératives), telles que les coopératives agricoles et les coopératives de
consommateurs f{(art. 24).

4) Cartels

En principe, la Loi antimonopole interdit les cartels d'entreprises ou
d'associations professionnelles; toutefois, les cartels qui remplissent les
conditions énoncées dans la loi bénéficient d'exemptions. Des dispositions
spéciales prévoyant des dérogations figurent également dans d'autres lois telles
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que la Loi sur l'organisation des petites et moyennes entreprises. En général,
la Commission ou les autorités compétentes doivent étre notifiées de la
constitution de ce type de cartel ou l'autoriser.

Méme lorsque des cartels sont autorisés, la Loi antimonopole s'applique
lorsque des pratiques commerciales déloyales sont employées ou que la
concurrence est sensiblement restreinte dans un quelconque secteur commercial,
avec pour effet une augmentation injustifiée des prix.

Les cartels bénéficiant actuellement d'exemptions au titre de la Loi
antimonopole sont en cours d'examen par les ministéres et organismes compétents,
qui étudient le principe de leur abrogation.

5) Pratique des prix de revente imposés

La Commission peut autoriser, par notification, la pratique de prix de
revente imposés pour certaines marchandises (art. 24-2 (1)) . La Loi antimonopole
autorise également cette pratique pour les oeuvres soumises & droit d'auteur
(art. 24-2 4))

Dans le premier cas, il doit s'agir de produits utilisés quotidiennement
par 1l'ensemble des consommateurs, de qualité uniforme et facilement
identifiables. La libre concurrence doit exister sur ces marchés (art. 24-

2 (1)). La Commission autorise actuellement la pratique de prix de revente
imposés pour certains articles cosmétiques et produits pharmaceutiques délivrés
sans ordonnance. Elle prendra néanmoins les mesures nécessaires pour supprimer
toutes les exemptions accordées aux produits visés avant la fin de

l'exercice 1997.

2. ham ! i i é

La Loi antimonopole s'applique aux comportements, au Japom, des
entreprises exergant des activités dans le pays, méme si elles sont étrangéres.

E. DESCRIPTION DU MECANISME D'APPLICATION

1. Organisation

I1 reldve de la compétence exclusive de la Commission des pratiques
commerciales loyales de faire appliquer la Loi ant imonopole.

La Commission est un organe administratif chargé de la mise en ceuvre de
la Loi antimonopole et de la politique de concurrence. Organe extraministériel
rattaché au Cabinet du Premier Ministre, elle n'en est pas moins un organe
indépendant qui exerce ses compétences son autorité sans étre dirigée ou
supervisée par aucune autre autorité. Elle est tenue d'informer la Diéte de ses
activités en lui présentant un rapport annuel.

La Commission est constituée d'un Président et de quatre commissaires
nommés par le Premier Ministre pour une durée de 5 ans, avec l'approbation des
deux Chambres de la Diéte. L'indépendance du Président et des commissaires dans
1'exercice de leurs fonctions est fermement garantie. Le secrétariat général
s'occupe du fonctionnement quotidien de la Commission.
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2. Autorité

En tant qu'administration, la Commission est habilitée & enquéter sur
toutes les violations présumées de la Loi antimonopole, a ordonner leur
cessation ou & engager une procédure d'audition et a entamer des poursuites
pénales auprés du ministére public. Elle doit connaitre des divers rapports qui
lui sont envoyés, quel qu'en soit l'auteur. Elle peut autoriser des exemptions a
la Loi antimonopole dans les cas suivants : cartel de dépression, cartel de
rationalisation, prise de participation exceptionnelle & la demande
d'entreprises liées, etc.

La Commission est é&galement un organe quasi-législatif et
quasi-judiciaire.

En tant qu'organe quasi-législatif, la Commission peut élaborer les
procédures d'examen et d'audition des affaires. Elle peut décider de la forme
des rapports qui doivent lui é&tre soumis et des piéces & y joindre. Elle jouit
également d'un pouvoir réglementaire en ce qu'elle définit les pratiques
commerciales déloyales et autorise la pratique de prix de revente imposés pour
certaines marchandises.

En tant qu'organe quasi-judiciaire, la Commission prend une décision a
1'issue de la procédure d'audition. Si un cartel de prix illégal a été
constitué, elle impose des surtaxes afin de récupérer les gains illicites
réalisés par les entreprises considérées, aprés avoir ordonné la dissolution du
cartel. Les recours dont font l'objet ses décisions sont directement et
exclusivement examinés par la Haute Cour de Tokyo.

La Commission a également le pouvoir de poursuivre les personnes et les
entreprises ayant commis des infractions graves & la Loi antimonopole et de
demander leur inculpation au ministére public. Une procédure pénale pour
infraction grave & la Loi antimonopole (art. 89 & 91) ne peut étre entamée
qu'une fois que la Commission a demandé 1'inculpation du contrevenant au

ministére public (art. 96).

F. DESCRIPTION DE TOUTE LEGISLATION SUPPLEMENTAIRE
1. Loi sur le paiement tardif ... des sous-traitants

La Loi sur la sous-traitance (nom abrégé) a été promulguée en 1956 afin de
compléter la Loi antimonopole. Elle vise & garantir des transactions équitables
entre les entreprises et leurs sous-traitants, ainsi qu'd protéger les intéréts
de ces derniers, économiquement plus faibles, en réprimant rapidement et
efficacement le comportement des entreprises qui abusent de leur position

dominante.

La Loi sur la sous-traitance réprime les pratiques commerciales déloyales
survenant dans les relations de sous-traitance : refus injustifié des
marchandises livrées par les sous-traitants, réduction injustifiée des paiements
dus aux sous-traitants, retard injustifié dans le paiement des sous-traitants,
retour injustifié de marchandises, baisse des prix injustifiée, obligations

=

d'achat injustifiées, réglements en billets difficiles a escompter, etc.
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2. Loi sur les primes excesgives et la publicité mensongére

La Loi sur les primes excessives et la publicité mensongére, qui compléte
la Loi antimonopole, a été& promulguée en 1962 pour protéger les intéréts des
consommateurs en garantissant la libre concurrence. Elle réprime rapidement et
efficacement ces pratiques, qui constituent des pratiques commerciales déloyales
interdites par la Loi antimonopole.

Outre les offres de primes excessives ayant des effets néfastes, la loi
interdit toute publicité tendant a faire croire a 1l'ensemble des consommateurs
que le contenu de biens ou de services ou que les conditions de transaction sont
particuliérement intéressants (publicité mensongére) . Lorsqu'une violation de ce

type est constatée, la Commission en ordonne la cessation.

Depuis 1972, une partie du pouvoir de prendre des mesures contre les
infractions a4 la loi susmentionnée est exercée par les gouverneurs des
préfectures. L'exécutif des préfectures, qui est désormais chargé de faire
appliquer une partie des dispositions de ce texte, est habilité & réprimer les
violations de la Loi antimonopole.

Par ailleurs, afin de prévenir les infractions telles que les offres de
vente avec primes excessives ou la publicité mensongére, les entreprises ou les
associations professionnelles peuvent publier leur propre code de concurrence
loyale énoncant les régles qu'elles s'engagent 4 respecter, sous réserve de
1'approbation de la Commission.

G. PRINCIPALES AFFAIRES

1. Affaire du cartel des entreprises chimiques

L'affaire du cartel des entreprises chimiques est une des affaires pénales
les plus graves de ces derniéres années.

La Commission a constaté que huit entreprises chimiques avaient augmenté,
d'un commun accord, le prix des films étirables en polyvinyle de chlorure
utilisés dans 1'industrie, a compter des livraisons effectuées en septembre et
novembre 1990. Soupgonnant ces sociétés d'infraction pénale a ltarticle 3
(restriction excessive du commerce) de la Loi antimonopole, la Commission a
demandé au ministére public d'inculper, dans un premier temps, les huit
entreprises considérées ainsi que le directeur de la commercialisation de
chacune d'entre elles, le 6 novembre 1991, puis sept autres responsables de la
commercialisation dans sept d'entre elles, le 19 décembre 1991. Les huit
sociétés et les 15 dirigeants ont é&té inculpés le 20 décembre de la méme année.

Parallélement & la procédure pénale, la Commission, constatant une
violation de 1l'article 3 de la Loi antimonopole, a décidé, le 8 janvier 1992,
d'ordonner la cessation de cette infraction (décision du 8 janvier 1992,
Shinketsushu, vol. 38, P150 (1991)). Le 26 mars 1992, elle a également imposé
aux huit entreprises des surtaxes d'un montant total de 449 780 000 yen
(ordonnance de paiement de surtaxes du 26 mars 1992, Shinketsushu, vol. 38,
P265 (1991)).
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Le 21 mai 1993, la Haute Cour de Tokyo a condamné ces entreprises & une
amende de 6 & 8 millions de yen et leurs dirigeants & une peine de six & 12 mois
d'emprisonnement avec sursis & exécution pendant deux ans (décision du
21 mai 1993, Hanreijiho, No 1474, P31 (199%4)).

2. Affaires impliquant des distributeurs d'appareils électroménagers

La Commission a constaté que les sociétés Matsushita Electronics Co.,
Ltd., Hitachi Home Appliances Co., Ltd., Sony Network Sales Co., Ltd. et Toshiba
East Japan Life Electronics Co., Ltd. (grossistes vendant entre 25 % et 100 %
des appareils électroménagers fabriqués respectivement par Matsushita, Hitachi,
Sony et Toshiba) avaient chacune enfreint l'article 19 (interdiction des
pratiques commerciales déloyales) de la Loi antimonopole en exigeant que les
détaillants vendant au rabais ne baissent pas le prix des nouveaux produits
électroniques grand public au-dessous d'un certain niveau dans les publicités
diffusées dans les journaux et dans leurs vitrines. Le 8 mars 1993, elle a
ordonné la cessation de cette infraction (décision du 8 mars 1993, Shinketsushu,
vol. 39, P236/241/246/251).
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participation de sociétés financiéres (20 juin 1994)
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* Directives de la Loi antimonopole concernant les instructions
administratives (30 juin 1994)

* Directives de la Loi antimonopole concernant les activités des
entreprises et des associations professionnelles en matiére d'appels
d'offres publics (5 juillet 1994)

* Interprétation de 1l'application des dispositions de l'article 9 de la
Loi antimonopole concernant les sociétés de capital-risque
(23 aolt 1994)

* Directives de la Loi antimonopole concernant les activités des
associations professionnelles (30 octobre 1995)

3. publications et brochures explicatives
1) FTC Japan/Views (Commission des pratiques commerciales loyales)
Bulletin officiel diffusant des informations & jour sur les mesures
adoptées et appliquées par la Commission des pratiques commerciales
loyales
2) Guide de la Loi antimonopole (Commission des pratiques commerciales
loyales)
Brochure présentant les grandes lignes de la Loi antimonopole

3) Législation et politique antimonopole du Japon

(H. Iyori et A. Uesugi; Federal Legal Publications Inc.)
4) 1Introduction & la Loi antimonopole japonaise

(Mitsuo Matsushita et John D. Davis; Yuhikaku)
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III. COMMENTAIRE DU GOUVERNEMENT SUD-AFRICAIN SUR LA LEGISLATION
SUD-AFRICAINE EN MATIERE DE CONCURRENCE

1. EXPOSE DES RAISONS QUI ONT MOTIVE L'ADOPTION DE LA LEGISLATION 1/

. b . le la législati lle (1997)

Avant 1955, la législation relative aux pratiques anticoncurrentielles
était accessoire et fragmentaire, et la common law, qui s'inspirait du droit
britannique, était largement inefficace. A l'époque, 1l'incapacité des tribunaux
de régler les problémes posés par les monopoles, faute de législation adéquate,

a été analysée comme suit dans le South African Jourpal of economics (Cowen, DV,
"A survey of the law relating to the control of monopoly in South Africa",

juin 1950) : "Notre droit pénal étant incapable de contrdler les monopoles, la
protection du public repose entiérement sur le droit civil ou prive,
c'est-a-dire sur la responsabilité contractuelle et, dans une moindre mesure,
sur la responsabilité délictuelle. L'expérience a pourtant montré que le droit
civil n'avait pas les moyens de remplir cette téche ... il aboutit en fait a
favoriser l'action du monopoleur sans vraiment défendre les intéréts du public”.

La loi n° 59 intitulée Undue Restraint of Trade Act (restriction abusive
du commerce), votée en 1949, a créé une procédure administrative spéciale pour
connaitre des pratiques de prix de revente imposés et d'autres types d'activités
restrictives (coalition, trust, etc.).

En 1955 a &té votée la loi n° 25 intitulée Regulation of Monopolistic
Conditions Act (réglementation des conditions monopolistiques), premier
véritable texte du droit de la concurrence, dont les principes directeurs
étaient les suivants

* Il n'est ni réaliste ni justifié de condamner en bloc les tendances
monopolistiques (préconisation d'une interdiction au cas par cas au
lieu d'une interdiction systématique);

* La structure du marché n'est pas en soi une mesure des effets
économiques;

* Les fonctions de contrdle devraient étre confiées & des organismes
spécialisés plutdt qu'aux tribunaux;

* Les accords restrictifs devraient étre réglementés et non interdits;

* Les grandes entreprises ou les grands groupes ne devraient pas étre
démantelés;

1/ Extrait du "Report of the Commission of Inquiry into the Regulation
of the Monopolistic Conditions Act, 1955" (rapport de la Commission d'enquéte
sur la loi relative & la réglementation des monopoles de 1995), mars 1977,
chapitre 1.
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* Les obstacles juridiques & 1l'entrée peuvent &tre a l'origine de
situations monopolistiques et devraient &tre étudiés par 1l'organisme
responsable de la mise en oeuvre de la politique relative aux
pratiques commerciales; ‘

* Les entreprises publiques devraient étre soumises a la méme
réglementation en matiére de monopoles que les entreprises privées.

Cette loi, qui a été en vigueur du ler janvier 1956 au 31 décembre 1979, a
servi de référence a4 la politigque de concurrence mise en oeuvre en Afrique du
Sud. Elle a été considérée comme le premier texte général régissant les
comportements anticoncurrentiels dans le pays. Toutefois, malgré les
modifications recommandées pour élargir le champ d'application de la loi aux
enquétes sur les fusions et acquisitions, celui-ci est resté étroitement limité

au contrdle des pratiques anticoncurrentielles.

Les dispositions de la loi de 1955 ne s'appliquaient ni aux droits acquis
en vertu des lois relatives & la propriété de biens corporels, ni aux accords
entre organisations syndicales et employeurs, ni aux conseils de régulation ou
de contrdle de la commercialisation des produits agricoles.

I1 s'agissait d'une loi d'habilitation. L'autorité compétente, & savoir le
"Board of Trade and Industry" (Conseil du commerce et de l'industrie), était
habilité&e & mener des enquétes sur instruction du ministre compétent, lequel
avait le droit d'accepter ou de rejeter ses recommandations.

Un certain nombre d'enquétes ont &té menées : la plus importante a porté
sur l'imposition de prix de revente et a abouti & l'interdiction générale de
cette pratique en 1968.

En 1975, le gouvernement a nommé une Commission d'enquéte chargée de 1lui
adresser, des recommandations sur les modifications a3 apporter & la loi de 1955.
La Commission devait notamment l'informer des concentrations économiques

existantes et & venir ainsi que de l'efficacité de la loi en tant qu'instrument
garantissant la concurrence dans 1'économie nationale.

Dans son rapport de 1977 2/, la Commission a préconisé une refonte de la
législation existante qui mette davantage 1'accent sur la politique de
concurrence. A la suite des recommandations formulées dans ce rapport, un
nouveau texte législatif, & savoir la loi n° 96 de 1979 intitulée Maintenance
and Promotion of Competition Act (défense et promotion de la concurrence), est
entré en vigueur le ler janvier 1980; il l'est toujours aujourd'hui, méme si le
champ d'application en a été élargi par un certain nombre d'amendements.

La principale caractéristique de cette loi est qu'il s'agit d'une loi
d'habilitation qui ne frappe d'interdiction systématique aucune pratique
restrictive, structure économique ou acquisition. Elle se borne & fixer un cadre
de référence pour traiter tous ces aspects du droit de la concurrence au cas par
cas. Elle est appliquée par une autorité distincte, & savoir le Competition
Board (Conseil de la concurrence) .

2/ Voir note 1.
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B. OBJECTIFS DE LA LEGISLATION ET LEUR EVOLUTION DEPUIS L'ADOPTION DE LA
LEGISLATION INITIALE (1979)

Les objectifs de la loi de 1979 sont, conformément & son intitulé,
d'assurer la défense et la promotion de la concurrence dans 1'économie,
d'empécher ou de contrdler les pratiques restrictives, les acquisitions et les
situations de monopole, et de régler les questions connexes.

Le rapport de la Commission d'enquéte sur la loi de 1955 relative & la
réglementation des conditions de monopole, évoqué dans les premiers paragraphes,
a défini comme suit les objectifs et les principes de la politique de
concurrence

- I1 est essentiel que la politique de concurrence repose sur la libre
entreprise et s'applique & tous les secteurs de l'é&conomie pour que
les objectifs &conomiques généraux du pays soient atteints :
utilisation optimale des ressources économiques, création d'emplois,
amélioration de la balance des paiements, stimulation de la croissance
économique, etc.;

- La coopération entre les secteurs public et privé est considérée comme
indispensable & la réalisation de ces objectifs;

- La législation devrait é&tre structurée de maniére & protéger
1'é&conomie, et donc 1l'intérét public, contre les abus ou les
utilisations abusives du pouvoir économique, et devrait prévoir les
sanctions appropriées.

Conformément & la recommandation de la Commission selon laquelle les
concentrations économiques existantes ne devaient pas étre condamnées, la loi de
1979 sur la concurrence ne les a pas évoquées; elle a néanmoins disposé gue les
acquisitions et les fusions anticoncurrentielles (et pouvant conduire & de plus
grandes concentrations économiques) pouvaient é&tre soumises a enquéte et
interdites.

La loi de 1979 sur la concurrence n'autorisait la réalisation d'enquétes
sur les pratiques restrictives et les acquisitions dans les secteurs financier
et agricole qu'avec l'approbation expresse du ministre compétent. De plus, ses
dispositions ne pouvaient étre interprétées comme limitant les droits acquis en
vertu des diverses lois sur la propriété des biens incorporels, si ce n'est que
nul n'avait le droit d'imposer des prix ou d'adopter quelque autre comportement
entrant dans la définition des pratiques restrictives.

En général, les pratiques restrictives abordées dans d'autres lois ne
peuvent étre poursuivies en vertu de la loi sur la concurrence. C'est pour cette
raison que 1l'article 6 de cette loi prévoit que le Conseil de la concurrence
exercera des activités de promotion, afin de coordonner la politique de
concurrence.

Un certain nombre de modifications importantes ont &té apportées & la loi
sur la concurrence. En 1985, la restriction frappant les secteurs financier et
agricole a été levée. En 1986, la loi a été modifiée afin d'autoriser la
réalisation d'enquétes sur les situations de monopole bien que, selon les termes
de la loi, celles-ci (dans les faits, les positions dominantes) soient
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considérées comme étant dans 1'intérét du public (alors qu'existe une
présomption contraire selon laquelle les pratiques restrictives et les
acquisitions 3/ vont a l'encontre de 1l'intérét public).

En 1990, la définition des pratiques restrictives a été reformulée dans un
gsouci de plus grande clarté.

C. DESCRIPTION DES PRATIQUES, ACTES OU COMPORTEMENTS SOUMIS AU CONTROLE
Pratiques restrictives

La loi sur la concurrence prévoit deux types d'interdiction : générale
(systématique) ou spécifique (au cas par cas). Bien qu'elle ne procéde elle-méme

~

a4 aucune interdiction, elle dispose, & l'article 10 (1), que les enquétes menées
peuvent aboutir a des interdictions spécifiques ou générales.

En 1986, (Government Notice 801 du 2 mai 1986, publié au journal
officiel - Government Gazette n° 10211), cing pratiques collusoires entre
fournisseurs ont fait l'objet d'une interdiction générale

- Collusion verticale en matidre de prix (prix de revente imposés);

- Collusion horizontale en matiére de prix;

- Collusion horizontale sur les conditions d'approvisionnement;

- Collusion horizontale pour le partage du marché;

- Soumissions collusoires.

I1 était néanmoins prévu d'accorder des exemptions & une ou plusieurs des
interdictions susmentionnées, venant s'ajouter aux formes de collusion ne
faisant pas l'objet d'une interdiction; ces exemptions concernaient

- Les prix de revente recommandés dans le cadre d'un accord vertical;

- La collusion entre filiales & 100 %,

- La collusion concernant les exportations destinées a des pays non
membres de 1'Union douaniére d'Afrique australe.

3/ La loi sur la concurrence donne une définition étroite de
l'acquisition, limitée aux fusions ou acquisitions horizontales (c'est-a-dire
entre concurrents) gqui risquent d'avoir pour effet de réduire directement ou
indirectement la concurrence. Elle ne tient pas compte des acquisitions
verticales ou conglomérales, méme lorsque celles-ci sont anticoncurrentielles.
Ces opérations sont donc forcément examinées comme des pratiques restrictives
potentielles.
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I1 importe de noter que l'interdiction des pratiques restrictives
s'applique aux professions libérales. Elle a néanmoins été formulée de maniére a
permettre aux associations professionnelles de recommander des tarifs et des
conditions d'approvisionnement & leurs membres.

Un certain nombre d'interdictions spécifiques frappant des parties ou des
secteurs en particulier ont également &té& publiées. Les types de pratiques
interdites sont essentiellement :

- Les refus injustifiés de vente;

- Les ventes subordonnées;

- Les actions de boycottage organisées par des fournisseurs;

- Les actions directrices en matiére de prix (parallélisme conscient);

- Les accords entre fournisseurs et clients qui entravent dans les faits
l'entrée sur leurs marchés;

- Certaines activités d'associations professionnelles (en particulier
lorsque l'appartenance & une association est une condition préalable a
1'exercice d'une activité);

- Les mesures de discrimination tarifaire;
- Les achats collusoires.
Acquisitions et fusions

Les acquisitions et fusions entre concurrents sont examinées au cas par
cas. Bien qu'aucune procédure de notification ne soit actuellement en vigueur,
le Conseil de la concurrence est réguliérement consulté pour donner son
autorisation & des projets d'acquisition. Dans certains cas, il le fait sans
ouvrir d'enquéte officielle en vertu de la loi sur la concurrence. 4/

La protection du consommateur n'est pas assurée par la législation
sud-africaine de la concurrence en vigueur. La loi de 1988 intitulée Harmful
Business Practices Act (pratiques commerciales nocives) fournit un cadre, dont
le champ d'application est analogue & celui de la loi sur la concurrence,
permettant de considérer les pratiques commerciales ayant des incidences sur les

consommateurs, par exemple la publicité mensongére et la vente pyramidale.

(I1 convient de noter que la majorité des pratiques, actes ou
comportements définis aux paragraphes 3 et 4 de la section D de 1'Ensemble de
principes et de régles ont é&té incorporés dans le droit sud-africain de la
concurrence) .

4/ Par enquéte "officielle" on entend une enquéte dont l'avis a é&té
publié au journal officiel (Government Gazette), ce qui est une condition
préalable & 1'interdiction d'une acquisition par le Ministre du commerce et gde
1'industrie, sur recommandation du Conseil de la concurrence.
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La loi sur la concurrence &tant une loi-cadre, 1l'interdiction d'une
pratique restrictive, d'une acquisition ou d'une fusion intervient aprés la
formulation d'une recommandation en ce sens par le Conseil de la concurrence et
1'approbation de cette recommandation par le Ministre du commerce et de
1'industrie. Les décisions d'interdiction du ministre peuvent faire l'objet d'un
recours devant un tribunal spécial, recours qui doit étre déposé dans un délai

de six semaines & compter de la publication de l'avis d'interdiction au journal
officiel.

Les mécanismes juridiques donnent également la possibilité aux parties
concernées de contester la validité d'une décision d'interdiction devant les
tribunaux.

D. CHAMP D'APPLICATION DE LA LEGISLATION

a) La définition des "biens et services marchands" figurant dans la loi
sur la concurrence englobe toutes catégories et marques de marchandise, les
livres, périodiques, journaux ou autres types de publication, les batiments ou
structures et les services, qu'ils soient personnels, professionnels ou autres,
y compris 1l'entreposage, le transport, l'assurance ou les services bancaires.

b) La loi est appliquée de telle maniére que toute activité pouvant avoir
un effet sur la concurrence sur le territoire sud-africain peut étre considérée.
¢) La loi s'applique & tout accord, entente, pratique commerciale ou

méthode d'échange, qu'ils soient ou non entrés en vigueur.

Les comportements anticoncurrentiels faisant l1'objet d'un texte législatif
spécifique ne peuvent tomber sous le coup de la loi sur la concurrence. De
nombreux exemples existent dans 1'économie sud- africaine. En effet, les
multiples lois qui régissent les professions libérales (médecins, pharmaciens,
avocats, ingénieurs, etc.) comportent de nombreuses restrictions a la
concurrence. De méme, de nombreux produits agricoles sont réglementés (bien que
les choses é&voluent rapidement) : prix fixes, prix minimaux ou maximaux,
centrales de commercialisation, systémes d'écoulement des excédents, etc. Le
prix de l'essence est également réglementé.

Malgré une tendance relativement généralisée a la libéralisation des
licences professionnelles et des heures d'ouverture, de nombreuses restrictions
4 l'entrée sur les marchés demeurent, qui doivent &tre combattues dans le cadre
des activités de promotion du Conseil de la concurrence, et non en utilisant la
législation sur la concurrence.

E. MECANISME D'APPLICATION

I1 incombe & la police sud-africaine et au ministére public de faire
appliquer le droit de la concurrence. Les peines maximales prévues sont : une
amende d'un montant de 100 000 rand (environ 22 000 dollars des Etats-Unis) ou
cing ans d'emprisonnement, ou les deux.
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F. LEGISLATION PARALLELE OU SUPPLEMENTAIRE

La loi de 1988 sur les pratiques commerciales nocives a déja été évoquée.
Des organes de contrdle existent dans trois secteurs : les télécommunications,
la fourniture d'électricité et les aéroports, ol ils sont spécialement chargés
de surveiller les comportements anticoncurrentiels. Le Conseil de la concurrence
a une compétence concurrente dans certains cas.

Aucun traité ou accord prévoyant une coopération des procédures pour le
réglement des différends dans le domaine des pratiques commerciales restrictives
n'a été conclu avec d'autres pays. Au contraire, il est fréquent que ceux-ci
ferment les yeux sur des pratiques anticoncurrentielles ou les encouragent.

G. PRINCIPALES DECISIONS PRISES

Les recommandations les plus importantes du Conseil de la concurrence gque
le gouvernement a approuvées concernent 1'interdiction générale de la collusion
(1986) . Pendant ses 17 années d'activité en tant qu'organe responsable de
1l'application du droit de la concurrence, le Conseil a rarement vu ses
recommandations rejetées par ce dernier - dans un cas, une recommandation visant
a4 interdire une acquisition dans le secteur de la lingerie n'a pas été approuvée
par le ministre compétent, et certaines recommandations relatives au secteur des
spiritueux ont été rejetées par le gouvernement en 1983.

Dans le cadre de ses fonctions de promotion, le Conseil a été chargé, au
début des années 80, de mener des enquétes en vue de la suppression du contrdle
des prix sur une large gamme de produits. Ses recommandations dans ce sens ont
toutes é&té acceptées. Ces enquétes portaient spécifiquement sur les contrfles de
prix exercés en vertu de la loi de 1964 intitulée Price Control Act, a
1'exclusion des contrdles exercés en vertu d'autres textes régissant, notamment,
les secteurs de 1l'agriculture, de la distribution d'essence, du sucre et du

vin. 5/
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TD/B/COM.2/CLP/6
page 30
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acquisition or gives rise to a monopoly situation"; Competition Board, Private
Bag X720, Pretoria 0001, Afrique du Sud. (Cette enquéte, qui portait sur de
nombreuses questions complexes, a permis au Conseil de la concurrence de définir
sa position face aux situations de monopole, aux acquisitions, aux pratiques
restrictives et 4 1'imbrication des directions d'entreprises concurrentes, en
s'inspirant largement d'exemples internationaux).

g) Competition Board Report No 46, "Investigation into whether the
current service station rationalisation plan involving the Department of Mineral
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Annax
Colombia - Ley 155

COLOMBIA

Ley 155 de 1959
Por la cual se dictan algunas disposiciones sobre practicas
comerciales restrictivas.
(De 24 de diciembre de 1959)
Prohibicién de acuerdos o practicas contra la libre competencia.
iligilancia de empresas en posicién de determinar los precios.
Normalizacién de los productos.

Obligacién de notificacién de fusiones.

" Incompatibilidad de los directivos (art.7° de la Ley 50 de 1947).

Incompatibilidad de los vinculos personales entre competidares.

No competencia desleal entre venta directa y venta por independiente.

No monopolizacién de la distribucién.

Respeto de los precios de venta al publico.

Definicién de competencia desleal.

Lista de hechos de competencia desleal.

Investigaciones de oficio o0 por denuncia.

Obtencién de las pruebas, acta de conclusiones y formulacion de descargos.
Sanciones y multas.

Recurso de apelacién contra la resolucion del director ejecutivo.

Suspension de la ejecucion de la sancién.

Intervencién del Ejecutivo en !a fijacion de los precios como garantia al consumidor.
Control de los revisores al cumplimiento de la Ley.

Nulidad de los acuerdos ilicitos.

Entrada en vigor de la Ley.
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Colombin - ey 188

LEY 155 DE 1958
(Diciembre 24)

Por la cual se dictan algunas disposiciones sobre practicas
comerciales restrictivas.

El Congreso de Colombia
DECRETA:

Articulo 1°, Modificade: Articulo 1 Decreto 3307 de 1963. Quedan prohibidos los acuerdos o
convenios que directa o indirectamente tengan par objeto limitar la produccion, abastecimiento,
distiibucién o consumo de materias primas, productos, mercancias o servicios nacionales o extranjeros
y, en general, tcda clase de practicas, procedimientos o sistemas tendientes a limitar la libre
competencia y 2 mantener o determinar precios inequitativos.

Paragrafo. ErGobiemo, sin embaigo, podré autorizar la celebracidn de acuerdos o convenios que no
obstante lirnitar ia libre competencia, tengan por fin defender la estabilidad de un sector basico de la
preduccidn de bienes o servicies de interes para ia economia general (Decreto 1302 de 1964, Articulo
1C).

Articule 2, Las empresas que produzcan, abastezcan, distribuyan o consuman determinado
articulo o servicio, y que tengan capacidad para. determinar precios en el mercado, por la cantidad que
controlen del respeclive articule o servicio, estaran ssmetidas a la vigilancia del Estado para los efectos
de ia presente iey.

Articuls 2 £ Gobierno intervandra en la fijacién de normas scbre pesas y medidas, calidad,
emnague y clasificacion de los producios, materias primas y articulos o mercancias con miras a
defander el interés de los consumidores v de ics productores de materias primas.

Articulo 4°, Lzs empresas que se dediquen a la misma aclivicad productora, abastecedora,
distribuidera o consumidaca de un articulo determinado, materia prima, producto, mercancia o servicios
cuyos activos individualmente considerados ¢ en conjunto asciendan a veinte millones de pesos
($20.000.000) 0 mas, estaran cbligadas a informar al Gobierno Nacional de cperaciones que proyecten
llevar a cabo para el efecto de fusionarse, consolidarse a integrarse entre si, sea cualquiera la forma
wiridica de dicha consolidacién, fusidn o integracion.

Paragrafo 1°. El Gobiernc.Nacional debera cbjetar la operacion, previo concepto del Consejo
Nacional de Palitica Econdmica y Planeacion, si tiende a producir una indebida restriccién a la libre
competencia {Decreto 1302 de 1964, Articulo 59.

Paragrafo 2°. Si pasados treinta (30) dias de haberse presentado el informe de que trata este
articulo, no se hubiere objetado par el Gobierno Ia operacion, los interesados podran proceder a
realizaria (Decreto 1302 de 1964, Articuio 8.

Paragrafo 3° E!informe que deben dar los interesados y su tramite seran absclutamente reservados
y los funcionarios que revelen en todo o en parte el contenido de los expedientes, incurriran en la
destitucion del emplec que impondra el respectivo superior, sin perjuicio de las demas sanciones
establecidas en el Cadigo Penai (C¢digo Penal, Articulos 154, 155).

Articulo §°. Entiéndese la incompatibilidad estabiecida en e! articule 7° de la Ley 50 de 1947 para
ins miembros de las juntas directivas y los gerentas de establecimientos de crédito y bolsas de valores,
a los presidentes, gerentes, directcres, representanics legales, administrageres y miembros de juntas
directivas de empresas, cuyo objetd sea la produccion, abastecimiento, distribucion o consumo de las
mismos bienes o la prestacién de los mismos servicios, siempre y cuando iales empresas individual
a conjuntamente consideradas, tengan activos par valor de veinte millones de pesos ($20.000.000) o
mas. N

Paragrafc. La incompatibilidad establecida par el presente articulo no cobija a los presidentes,
gerentes, representantes legales y administraderes de las companias de seguros que por exigencia de
la ley deben constituir ctras socisdades para operar en 0s ramos de seguros de vida, seguros
generaies y capitalizacion.

Articule &, Los presidentes, gerentes, directores, representantes legales, administradores 0

miembros de juntas directivas de empresas industriales constituidas en forma de sociedades anc’mirp_as,
no podran distribuir por si ni por interpuesta persona los productos, mercancias, articulos & serviclos
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producidos par la respectiva empresa a sus filiales, ni ser socios de empresas comerciales, que
distribuyan o vendan principalmente tales productos, mercancias, articulos o servicios.

Esta incompatibilidad se extiende a los funcionarios de sociedades de responsabilidad limitada que
tengan como socios ctras sociedades, en forma tal que el numero total de personas naturales exceda
de veinte (20).

Paragrafo 1°. La prohibicion contenida en este articule, se extiende a los padres, conyuges,
hermanos e hijos de aquellos funcionarios.

Paragrafo 2°. Las empresas tendran un plazo de diez y ocho (18) meses para dar cumplimiento a
lo dispuesfo en este articulo (Decreto 1236 de 1962, Articulos 11y 12).

Articulo 7°. Las empresas industriales que establezcan o hayan establecido sistemas direclos de
distribucién de sus productos o por intermedio de empresas comerciales, auténomas o filiales, no
podran vender sus articulos, mercancias o productos por procedimientos que impliquen competencia
desieal para con los comerciantes independientes que negocien con los mismos articulos o productos
(Decreto 3236 de 1962, Articulo 13)

Articulo 8°. Las empresas comerciales no podran emplear practicas, procedimientos o sistemas
tendientes a monopolizar la distribucién ni ejecutar actos de competencia desleal en perjuicio de otros
comerciantes (Decretc 3236 de 1962, Articulo 14).

Articulo 9°. Cuando ias empresas industriales fijen precios de venta al piblico, nila misma empresa
directamente, o por medio de filiales, o distribuidores, ni los comerciantes independientes, podran
venderios a precios diferentes de los fijados por el productor, so pena de incurrir en las sanciones
previstas para los casos de competencia desieal (Decretc 1302 de 1964, Articulo 14).

Articulo 10.  Constituye competencia desleal tedo acto o hecho contrario a la buena fe comercial
y al honrado y normal desenvolvimiento de las actividades industriales, mercantiles, artesanales o
agricolas.

Articulo 11.  (Subrogado Articulo 75 C. Co.). Ef Articulo 11 queda asi:
Constituyen competencia desleal los siguientes hechos:

1) Los medios o sistemas encaminados a crear confusién con un competidor, sus
establecimientos de comercio, sus productos o servicios (515);

2) Los medios o sistemas tendientes a desacreditar a un competidor, sus establecimientos de
comercio, sus productos 0 servicios;

3) Los medios o sistemas dirigidos a desorganizar internamente una empresa competidora o
a obtener sus secretos; .

4) Los medios o sistemas encauzados a obtener la desviacion de la clientela siempre que sean
contrarios a las costumbres mercantiles;

5) Los medios o sistemas encaminados a crear desorganizacién general del mercado;

9] Las maquinaciones reiteradas tendientes a privar a un competidor de sus técnicos o

empleados de confianza, aunque no produzcan la desorganizacion de la empresa ni se obtengan sus
secretos;

T La utilizacidn directa o indirecta de una denominacién de origen, falsa o engafiosa; la
imitacién de origen aunque se indique la verdadera procedencia del producto o se emplee en
traduccion o vaya acompaiiada de expresiones tales como “"género”, "manera" "imitacién” o similares;

8) Las indicaciones 0 ponderaciones cuyo uso pueda inducir al pablico a error sobre la
naturaleza, modo de fabricacién, caracteristicas, aptitud en el emplec o cantidad del producto, y
9) En general, cualquier otra procedimiento similar a las anteriores, realizado par un competidor

en detrimento de otros o de la colectividad, siempre que sea contrario a las costumbres mercantiles.

Articulo 12.  El Ministerio de Fomento, de oficio- o por denuncia de cualquier persona, podra
promover par intermedio de la Superintendencia Bancaria, la Superintendencia de Sociedades
Andnimas o la Superintendencia de Cooperativas, las investigaciones par violaciones a esta Ley. En
caso de que el control de la empresa no esté adscrita a las entidades antes dichas, la investigacion
estard a cargo del Ministerio de Fomento. La denuncia debera ser admitida par el Ministerio siempre
que se presente debidamente motivada y acompafiada de prueba sumaria que la justifique (Decreto
1302 de 1964, Articulo 17). '

Articulo 13. La investigacién, de caracter estrictamente reservado, se adelantara mediante la
exigencia de informes sobre produccidn, importaciones, utilizacién de materias primas nacionales y
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extranjeras, sistemas de distribucion y ventas; por medio de visitas a las referidas empresas y, en
general, mediante la obtencién de todas las pruebas indispensables.

Del acta de conclusiones se daré trasfado por un término prudencial hasta de treinta (30) dias a las
entidades denunciadas o que en el curso de la investigacion resultaren, implicadas a fin de que puedan
formular sus descargos (Decreto 1302 de 1964, Articulo 18).

Articulo 14.  Vencido este término, el expediente pasara al conocimiento del Ministerioc de Fomento,
el cual, previo concepto del Consejo de Politica Econémica y Planeacién, podra imponer las siguientes
sanciones: '

a) Retiro de las acciones del mercado publico de valores.
b) Prohibicién de funcianamiento de la empresa para el caso de reincidencia en la violacién de
esta Ley. :

Ademas de estas sanciones, y de conformidad con la gravedad de los hechos, podra imponer muitas
hasta de quinientos mil pesos ($500.000) a favor del Tesoro Nacional.

Articulo 15.  Modificado: Decreto 3307 de 1963, Articuio 3. El Articulo 15 quedara asi:

Contra la resolucién que profiere el director ejecutivo, procede el recurso de apelacion ante el Consejo
Directivo de la Superintendencia de Regulacién Econdmica. “El recurso se interpondrd y decidira de
conformidad con las normas establecidas en el Capitulo i deil Decreto numero 2733 de 1959. Surtido
el recurso, queda agotada la via gubernativa” (Decreto 1302 de 1964, Articulo 19).

Articulo 16. En el caso de las sanciones previstas en el aparte b) del articulo 14, la demanda de
la resolucién ministerial ante el Consejo de Estado, suspende aulomaticamente st: ejecucion.

Articulo 17. En cumplimiento de! articulo 32 de la Constitucién Nacional, el Ejecutivo podra
intervenir er. 1a fijacién de los precios con el fin de garantizar tanto los intereses de los consumidores
como el de los productores y comerciantes. La fijacion de precios podra reaiizarla el Gobierno, como
una de las medidas que se tomen con base en la investigacion que se haya verificado de acuerdo con
esta Ley y para los productos o servicios de la empresa objeto de la investigacion.

Igualmente el Estado podré adoptar las siguientes medidas: .

a) Fijar un plazo perentorio para que cesen las practicas, sistemas o procedimientcs prohibidos;
b) Someter a la empresa o empresas cuyas practicas se investigan, a la vigilancia de la
respectiva entidad encargada del controi, por un tiempo determinado, en cuanto a su politica de
produccion, costas, distribucion y precios, y con el solc fin de comprobar que la empresa 0 empresas
acusadas no contindan ejerciendc las précticas ccimerciales restrictivas que dieron lugar a ia
investigacion.

Articulo 18.  Los revisores o interventares deberdn ejercer una estrecha vigilancia para darle estricto
cumplimiento a la presente Ley.

Articulo 19.  Los acuerdos, convenios u operaciones prohibidas por esta Ley, son absolutamente
nulos por objeto ilicito. :

Articulo 20.  Esta Ley regird desde su sancién.
Dada en Bogot4, D.E. , a 14 de Diciembre de 1958.

€] Presidente del Senado, JORGE URISE MARQUEZ. - El Presidente de la Camara, JESUS RAMIREZ
SUAREZ. - El Secretario del Senado, Jorge Manrique Teran. - El Secretario de la Camara, Luis Alfonso
Delgado. .

Republica de Colombia. Gobiemo Nacional.
Bogota, D.E., 24 de Diciembre de 1959.

Publiquese y ejecutese.
ALBERTO LLERAS
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COLOMBIA

Decreto N° 1302 de 1 de junio de 1964

Por el cual se reglamenta la Ley 155 de 1959, en armonia con los
Decretos 1653 de 1960 y 3307 de 1963.

‘Sectores basicos.

Documentos a suministrar por las empresas al Director Ejecutivo de la Superintendencia de
Regulacién Econdémica (DESRE).

Examen por el DESRE del sector econémico. Control y vigilancia.

Delegaci6n del control y la vigilancia.

Presuncién de restriccién de competencia.

JAnicio del plazo de autorizacién presuntiva.

Inicio del plazo en caso de informaciones adicionales.

Objecién del DESRE, no por motivos de restriccion de competencia, a una operacion.
Documentos requeridos que acompaiien la solicitud de autorizacion de concentracion.
Auto del DESRE para peticion de documentos.

Suspension temporal de la autorizacién de fusion.

Plazo transitorio para regularizar los consorcios existentes.

Controi de incompatibilidades de los directivos.

Observancia del precio de venta al publico del producto y accesorios.

Denuncias orales o escritas a la SRE, y datos a informar.

Plazo para los informes requeridos a las empresas.

£} DESRE investigara, salvo delegacion con facultad de reasumir.

Plazo de consulta al Departamento Administrativo de Planeacion y Providencia de la
Superintendencia vencido el plazo.

Recurso de apelacidn contra las resoluciones del DESRE.

Derogacién del Decreto 3236 de 1962.

Entrada en vigor.
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Se reglamenta la Ley 155 de 1959

DECRETO NUMERO 1302 DE 1964
(junio 10)

por el cual se reglamenta la Ley 155 de 1959, en armonia con los
Decretos 1653 de 1960 y 3307 de 1963

El Presidente de la Republica de Colombia, en uso de sus facultades constitucionales,
DECRETA:

Articulo 1o0. Para los efectos de! paragrafo del articulo 1° de la Ley 155 de 1959,
considéranse sectores basicos de la produccion de bienes o servicios de interés para la economia
general y el bienestar social, todas aquellas actividades econdmicas que tengan o llegaran a tener en
el futuro importancia fundamental para estructurar racionalmente la economia del pais y abastecerlo
de bienes o servicios indispensables al bienestar general, tales como:

a) El proceso de produccion y distribucién de bienes, destinados a satisfacer las necesidades
de la alimentaciin, el vestido, la sanidad y la vivienda de !a poblacién colombiana;
b) La produccion y distribucién de combustibles y, la prestacion de los servicios bancarios

educativos, de transgorte, enargia eléctrica, acueducto, telecomunicaciones y seguros.

Articulo 2o. Para el gjercicio de las funciones de que trata el presente Decreto, el Direcior
Ejecutivo dz 12 Superintendencia de Regulacidn Econdmica, se fundamentara en el estudio de los
siguientes documentos, que deben suminisirar semestralmente las empresas sujetas a la intervencion:

3) Balances contables con 105 respectivos anexos demostrativos de su capacidad financiera,
ael voiumen de las cperaciones comerciales e industriales y de porcentaje de las utilidades
obtenida en proporcién del capital invertido;

tj Informes comprcbatorios de los costos netos de produccidn distribucién y de las reservas
presupuestales diferidas y destinadas a |a amortizacién de las inversiones hechas por la
respectiva empresa industrial o comercial, al igual que ctra clase de reservas;

c) Lista de los precios de los articulos que produzca o distribuya la correspondiente empresa
y sus respectivas escalas de descuentos para la distribucion y venta de los mismos, a
niveles mayoristas y minoristas;

d) Muestras de los productos o articulos que la empresa produzca o distribuya, para verificar
su calidad, peso y empaque y la observancia de las normas sobre pesas y medidas y
clasificacion de los productos;

e) Informes sobre existencia, origen y costo de las materias primas y productos elaborados y
sobre los saldos en dispenibilidad,
f) Informes sobre la produccién de las materias primas nacionales y extranjeras incorporadas

en el procesamiento industrial y sobre los programas tendientes a fomentar su produccion
total en e pais; o informes sobre la proporcion de materias primas elaboradas de
procedencia nacicnal o extranjera que adquiera ef correspondiente distribuidor o que utilice
el productor de servicios, segun el casg,

g} Informes sobre los sistemas de transporte, distribucion venta de los productos o articulos
manufacturados;

h) Informes sobre los mercados abastecidos por la respectiva produccién industrial c empresa
comercial'y sobre el volumen de las ventas realizadas en tales mercados;

)] tnformes sobre el personal de trabajadores ocupados por la respectiva empresa industrial

o comercial, sobre el monto anual de los salarios y sobre las prestaciones de caracter
asistenciai establecidas;

i Una memoria descriptiva de los equipos de trabajo, de sus costos de adquisicion, instalacién
y operacién, de su capacidad de servicio y de las ampliaciones y mejoras programadas;
K) Informe sobre el monto de lcs impuestos nacionales, departamentales y municipales

pagados anualmente por {a respectiva empresa industrial o comercial;
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) Un esquema scbre los sistemas de distribucion, ilustradas con informaciones de la respectiva
empresa, y
m) Todos los demas documentos e informaciones que solicite el Director Ejecutivo de la

Superintendencia de Regulacién Econémica en los casos en que por la indole de la empresa

y los problemas que suscite su vigilancia, no fueran suficientes los relacionados
anteriormente.

Articulo 3o. ! Director Ejecutivo de la Superintendencia de Regulacién Econémica hara
el andlisis de todos los factores enumerados, con el fin de establecer sila empresa o empresas de que
se trata afectan sin motivo justificable los intereses de la respectiva rama de la industria o del comercio,
y en este caso, podrd imponerles el cumplimiento de las obligaciones que considere necesarias para
el efectb de su control, a fin de que adopten practicas y procedimientos conformes con la equidad y
con los intereses legitimos de productores y consumidores. Si del examen resultare que dichas
empresas-no estan ocasionando perjuicio a los intereses de los expresados sectores, el Director
Ejecutivo de la Superintendencia de Regulacién Econémica podra someterias al régimen de libertad
vigilada.

Articulo 4o. El Director Ejecutivo de la Superintendencia de Regulacion Econémica podra
delegar las funciones de vigilancia y control de que trata el presente Decreto, en los Gobernadores de
los Departamentos o en los Alcaldes de les Distritos que tengan mas de veinticinco mil (25.000)
habiantes. Los Gobemadores, a su vez, podran deiegar estas funciones, en cualquier funcionario bajo
su dependencia, previa autorizacion del Director Ejecutivo de la Superintendencia de Regulacion
Econdmica.

Articulo 50. Para los efectos del paragrafo 1° dei articulo 4* de la Ley 155 de 1959, se
presume que una concentracion econdmica tiende a producir indebida restriccion de la fibre
competencia:

a) Cuando ha sida precedida de convenios ligados entre las empresas con el fin de unificar e
imponer los precios a los productores de materias primas o a los consumidores, 0 para
distribuirse entre si los mercados, o para limitar la produccion, distribucion o prestacion del
servicio,

b) Cuando las condiciones de los correspondientes productos o servicios en el mercado sean
tales que la fusién, consolidacién o integracién de las empresas que los producen a
distribuyen pueda determinar precios inequitativos en prejuicio de los competidores o de los
consumidores.

Paragrafo. Al tenor de lo dispuesto por el articulo 4° de la misma Ley, entiéndase por activos,
individual o conjuntamente considerados, los activos brutos, de las empresas que pretendan fusionarse
0 integrarse.

Articulo 6o0. Para los efectos de la autorizacién presuntiva que se establece en el paragrafo
2* del articulo 4° de la Ley 155 de 1959, el término de 30 dias empezara a contarse desde la fecha
en que la respective solicitud de permiso de fusion, consolidacion o integracion juridico-econdémica pase
al estudio del Director Ejecutivo de la Superintendencia de Regulacion Econémica. Esta fecha debera

hacerse constar en el libro que para que tal efecto llevara la Superintendencia de Regulacion
Econdmica.

Articulo 7o. Cuando las informaciones presentadas con la peticion de permiso no
proporcionen suficientes elementos de juicio para que el Director Ejecutivo de la Superintendencia de
Regulacién Econémica pueda adoptar la correspondiente decisién de fondo, el término de 30 dias a
que se refiere el articulo anterior, no empezard a correr a favor de las empresas interesadas sino a
partir de la fecha en que el Director Ejecutivo de la Superintendencia de Regulacién Econdmica reciba
las informaciones adicionales que sobre el particular haya solicitado, o a partir de la fecha en que
venza el término sefialado par dicho funcionario para que le sean suministradas.
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Articulo 8o. Cuando el Director Ejecutivo de la Superintendencia de Regulacion Econdmica
objetare una operacién de fusién, consolidacion o integracion de empresas, no porque tienda a
producir una indebida restriccion de la libre competencia sino por cualquiera otro de los motivos
expresados en el articuio 1° de la Ley 155 de 1959, o porque no se le hayan suministrado las
informaciones necesarias sobre los antecedentes, modalidades y finalidades de la operacidn, la
resolucion cormrespondiente no requerird el concepto previo del Departamento Administrativo de
Planeacién.

Articulo 90. Toda solicitud tendiente a obtener la autorizacién para una concentracion
juridico-econérhica de empresas, debera contener los siguientes anexos informativos:

a) Certificacién expedida por la Secretaria General de la Superintendencia de Regulacion
Econémica, acerca de la circunstancia de qué ninguna de las empresas de que se trate ha
sido sancionada o reconvenida por la practica de sistemas o procedimientos restrictivos de
la libre competencia;

b) La capacidad de la operacion, los mercados abastecidos par las empresas interesadas en
la indagacion;

c) Los sistemas de apelacion en general, y concretamente de transporte, distribucion y venta
establecidos por las empresas que pretenden fusionarse, consolidarse o integrarse;

d) Certificacién de la Secretaria de la Superintendencia de Regulacién Econdmica, sobre

presentacion de los documentos exigidos correspondxentes al semestre anterior a ia fecha
de la solicitud, conforme a lo dispuesto par el articulo 2° de la Ley 155 de 1959;

e) Copia de la escritura de constitucion de cada una de las sociedades, interesadas, y de las
escrituras reformatorias del. contratc de sociedad, registrados conforme a la ley, mas el
certificado de la Camara del Comercic, o de la entidad correspendiente, que acredite quienes
tienen su representacidn, si se trata de personas juridicas; o si se trata de personas
naturales, certificado de la Cadmara de Comercio en dende conste que la empresa se halla
inscrita en el registro publicc de comercic;

f) Copia del uitime balance de cada empresa, gebidamente autenticade;

g) Si se trata de sociedades, copias compieta de las actas en que consten las autorizaciones
de fusion, consalidacién o integracidn acordadas par las respectivas Asambleas Generales
de Socios y las juntas directivas, o copia registrada de los documentos en que se
convinieran ias condiciones de fusion, consolidacion a integracién si se trata de empresas
de propiedad individual,

h) Las demas informaciones que solicite el Director Ejecutivo de la Superintendencia de
Regulacion Econdmica, cuando considere que las establecidas en este articulo no son
suficientes.

-Articulo 10. €l suministro de documentos e informes que el Director Ejecutivo de la

Superintendencia de Regulacion Econdmica requiera para formar criteric acerca de cualesquiera de
documentos sometidos a su consideracion, serd ordenado por medio de autsc en el que se fije el
término correspondiente, baje apremio de muita hasta per la suma de diez mi! pesos ($1C.000). A la
misma sancion se haran acreedoras las enpresas que nc¢ den cumplimiento a lo dispuesto por el
articulo 2° de este Decreto.

Articulo 11. Las autorizaciones que el Director Ejecutivo de la Superintendencia de
Regulacién Econémica confiera para la fusion, consolidacion a integracién de empresas industriales
o0 comerciales podran ser suspendidas temporalmente y atn revocadas por el mismo funcionario, de
oficio o a solicitud de cualquier ciudadano, cuando se comprueba que la nueva organizacion juridico-
econdmica ha incurrido en violacion de la normas consagradas por la Ley 155 de 195¢.

Articulo 12. Los consarcios industriales que existian antes de la Ley 155 de 1959, y las
concentraciones juridico-econdmicas organizadas con posterioridad a su vigencia sin el permisso de
la Superintendencia de Regulacidn Econdmica, deberan presentar al Director Ejecutivo de la misma,
dentro de los 90 dias siguientes a la vigencia del presente Decreto, y necesitaran autorizacion dei
citado Director para continuar ejerciendo sus actividades economicas.
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Articulo 13. Para el control de las incompatibilidades establecidas por el articulo 5° de la

Ley 155 de 1959, las empresas industriales y ccmerciales sujetas a la intervencion del Estado deberan
presentar anuaimente a la Superintendencia de Regulacién Econdmica la relacién de los integrantes
de sus juntas directivas de los funcionarios encargados de su representacién, direccion y
administracién.

Articulo 14, La observancia de los precios de venta al publico, establecida por el articulo 90
de la citada Ley, comprende el precio unitario de los productos y articulos manufacturados y el de los
accesorios’o aditamentos complementarios indispensables para su uso y aprovechamiento.

Articulo 15. Las denuncias ante la Superintendencia de Regulacion Econdmica por violacion
de las normas de la Ley 155 de 1959, podran ser orales o escritas, y su motivacién consistira en la
enunciacién concreta del infractor o infractores, su domicilio social o comercial y de los actos
constitutivos de la violacién denunciada.

-~ Articulo 16, Los informes requeridos por el articulo 13 de la Ley 155 de 1959 deberan ser
suministrados dentro de un plazo de 15 dias, contados a partir de la fecha en que los informes hayan
sido suministrados o0 en que se haya vencido el término dentro del cual debieron suministrarse.

Articulo 17. €l Director Ejecutivo de la Superintendencia de Regulacion Econdmica
adelantara y llevard hasta su término las investigaciones que no confie a las entidades que se refisre
el articule 12 de la Ley 155 de 1959, y ejercera la vigilancia sobre las diligencias que practiquen dichas
entidades, pudiendo reasumir el negocio 0 negocios correspondientes cuando lo considere conveniente
para el éxito de las investigaciones.

Articulo 18. Para que rinda el previo concepto que le corresponde, la Superintendencia
sefialara al Departamento Administrativo de Planeacién un plazo prudencial, no superior a treinta (30)
dias, vencido el cual la Superintendencia procederd de todas maneras a dictar la providencia
respectiva.

Articulo 19, Contra las resoluciones que profiera el Director Ejecutivo de la
Superintendencia de Regulacién Econdmica, procede e! recurso de apelacion, de conformidad con lo
dispuesto por el articulo 3o del Decreto 3307 de 1963.

Articulo 20. Derdgase en todas sus partes el Decreto numero 3236 de 1962.

Articulo 21. Este Decreto rige desde la fecha de su expedicion.

Comuniquese y camplase.

Dado en Bogota, D.E., a 10 de junio de 1991,

GUILLERMO LEON VALENCIA
E! Ministro de Fomento, Anibal Vallejo Alvarez.
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COLOMBIA
Decreto 2153 de Diciembre 30 de 1992

~ Por el cual se reestructura la Superintendencia de Industria y Comercio y se dictan otras

Capitulo i.-

Capitulo Il. -

Capituis Hil.-

Capituio IV .-

Capitulo V. -

Capituio V. -

disposiciones.
NATURALEZA Y FUNCIONES
art.1 Naturaleza , art.2. Funciones
ESTRUCTURA DE LA SUPERINTENDENCIA

art.3. Estructura
. Cespacho del Superintendente: Oficinas
2. Despacho del Superintendente Delegadc para la Promocién
de la Competencia
21 Division de Promocion de la Competencia
3. Despacho del Superintendente Delegado para la Propiedad
Industrial
4. Despacho del Superintendente Delegado para la Proteccion
de! Cansumidor
5. Secretaria General
6. Organos de Asesoria y Coordinacién
art.4. Funciones de! Supen..tendentc de Industria y Comercio.
art5as. Funcicnes Oficinas. \Juridica, Planeacién, Sistemas, Calidad,
Comunicaciones
art.10. Funciones de los Superintencentes Delegados.
art.11. Funcicnes Especiales de! Superintendente Delegado para la Promocién
de la Compelencia.
art.12. Funciones de !a Civisién de Promocién dela Competencia.
art.13 a 22. Funciones Especiales de los de Ics demas Superintendentes Delegados,
las Divisiones y la Secretaria General.

ORGANQCS DE ASESORIA Y CORDINACION

art.24. Consejo Asesor para asuntos relacionados con la Promocién de la
Competencia
art.25 a 27. Comité de Coordinacidon, Comisién de Personal, y Junta de Licitaciones.

DISPOSICIONES LABORALES TRANSITORIAS

L DISPOSICIONES GENERALES, art.28 a 33;

it. DE LAS iINDEMNIZACICNES, art.34 y 35,

lit. DE LAS BONIFICACIONES, art.36;

V. DISFCSICIONES COMUNES AL REGIMEN DE 1 Y I, art. 37 a 43;

DISPQSGICICNES COMPLEMENTARIAS

an 44, Ambito funcional. Continua ei gjercicio de las normas sobre la promocion
de la competencia y practicas comerciales restrictivas consagradas en
ia ley 155 de 195¢;

art.45. Cefiniciones:
1.Acuerde, 2.Acto, 3.Conducta, 4.Centroi, 5.Posicion Dominante,
6.Producto; )

art. 46, Erchibicion.

an.47. Acuerdos contrarios a la Libre Competencia.
art.48. ~ Actos Contrarics 2 la Libre Competencia.
art.4g. Sxcepciones.

ar.50. Abuso de Pcsicion Dominante.

art.51. Integracicn de Empresas.

art.52. Frocedimiento.

DISPOSICIONES VARIAS, art.53 a 59.
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DECRETO 2153 DE DICIEMBRE 30 DE 1992

Por el cua!l se reestructura la Superintendencia de
Industria y Comercio y se dictan otras disposiciones

EL PRESIDENTE DE LA REPUBLICA DE COLOMBIA

en ejercicio de las atribuciones constitucionales, en
. especial de las que le confiere el Articulo Transitorio 20
de la Constitucion Politica y teniendo en cuenta las recomendaciones
de la Comision de que trata el mismo articulo,

DECRETA:

CAPITULO |
NATURALEZA Y FUNCIONES

ARTiCULO I’ Naturaleza.- La Superintendencia de Industria y Comercio es un
organismo de caracter técnico adscrito al Ministerio de Desarrolio Econdmico, que goza de autonomia
administrativa, financiera y presupuestal. .

ARTiCULO 2° Funciones.- La Superintendencia de Industria y Comercio ejercera
las siguientes funciones:

1. Velar por la observancia de Ias disposiciones sobre promocién de la competencia y practicas
comerciales restrictivas, en los mercados nacionales sin perjuicio de las competencias sefialadas en
las normas vigentes a otras autoridades; atender las reclamaciones o quejas por hechos que afecten
la competencia en los mercados y dar tramite a aquellas que sean significativas, para alcanzar, en
particular, las siguientes finalidades: mejorar la eficiencia del aparato productivo nacional; que los
consumidores tengan libre escogencia y acceso a los mercados de bienes y servicios; que las
empresas puedan participar libremente en los mercados; y, que en el mercado exista variedad de
precios y calidades de bienes y servicios.

2. Imponer las sanciones pertinentes por violacién de las normas sobre practicas comerciales
restrictivas y promocién de la competencia, asi como por la inobservancia de las instrucciones que en
desarrollo de sus funciones imparta la Superintendencia;

3. Imponer sanciones a las empresas oficiales o privadas que presten los servicios publicos de
telecomunicaciones, energia, agua potable, alcantarillado y aseo, cuando se atente contra los principios
de libre competencia, a solicitud de una de las Comisiones de Regulacion de tales servicios, o cuando
se incumplan las normas vigentes en materia tarifaria, facturacion, medicion, comercializacién y
relaciones con el usuario.

4. Velar por la observancia de las disposiciones sabre proteccién al cocnsumidor a que se refiere
este decrefo y dar tramite a las reclamaciones o quejas que se presenten, cuya competencia no haya
sido asignada a otra autoridad, con el fin de establecer las responsabilidades administrativas del caso
u ordenar las medidas que resulten pertinentes,

5. Imponer, previas explicaciones, de acuerdo con el procedimiento aplicable, las sanciones que
sean pertinentes por violacion de las normas sobre proteccién al consumidor, asi como por la
inobservancia de las instrucciones impartidas por la Superintendencia;

6. Administrar el sistema nacional de la propiedad industrial y tramitar y decidir los asuntos
relacionados con la misma,

7. Ejercer el control y vigilancia de las cdmaras de comercio, sus federaciones y confederaciones,

de acuerdo con las disposiciones vigentes sobre la materia, y coordinar lo relacionado con el registro
unico mercantil;
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8. Resolver los recursos de apelacién y queja interpuestos contra los actos expedidos por las
camaras de comercio,

9. Solicitar o recibir asistencia técnica y financiera, a través del Fondo Especial de la misma
Superintendencia, de entidades intemacionales o de gobiernos extranjeros para el desarrollo de sus
prcgramas;

10. Soijéitar a las personas naturales y juridicas el suministro de datos, informes, libros y papeles
de comerciq que sa requieran para el correcto ejercicio de sus funciones;

11. Practicar visitas de inspeccion con el fin de verificar el cumpiimiento de las disposiciones
legales cuyo control ie compete y adoptar las medidas que correspondan conforme a 1a ley;

12. Interrogar bajo juramento y con abservancia de las formalidades previstas para esta clase de
pruebas en el Cédigo de Procedimiento Civil, a cualquier persona cuyo testimonio pueda resultar util
- para el esclarecimiento de los hechos durante el desarrollo de sus funciones.

13. Estabiecer, coordinar, dirigir y vigilar los programas nacionales de control industrial de calidad,
pesas, medidas y metrciogia, y organizar los iaboratorios de control de calidad y metrologia gue
considere indispensables para el adecuado cumplimiento de sus funciones;

14. Fijar el término de la garantia minima presunta para bienes o servicios;

15. Prchibir o someter al cumplimiento de requisitos especiales la propaganda comercial de todos
o algunos de los bienes o0 servicios que por su naturaleza o componentes sean nocives para la salud;

16. Acreditar y supervisar los organismos de centificacién, los laboratorios de pruebas y ensayo y
de calibracién que hagan parte del sistema naciona! de cestificacion;

17. Oréanizar el sistema de registro de calidad e idoneidad de que trata el Decreto 34€6 de 1982
y las dispasiciones que lo adicionen o reformen;,

18. Establecer las normas necesarias para la implantacién del sistema internacional de unidades
en los sectores de la industria y el comercio;

18. Fijar requisitos minimos de calidad e idoneidad para determinados bienes y servicios, mientras
se oficializan las normas técnicas correspondientes,

20. Asesorar al Gobierno Nacional y participar en la formulacién de las politicas en todas aquelias
materias que tengan que ver con la proteccidén al consumidor, la promocién de la competencia y la
propiedad industrial y en las demas &areas propias de sus funciones;

21, Instruir a sus destinatarios sabre la manera como deben cumplirse las disposiciones en las
materias a que hace referencia e! numeral anterior, fijar los criterios que faciliten su cumplimiento y
sefalar los procedimientos para su cabal aplicacion.

22. Asumir, cuando las necesidades publicas asi lo aconsejen, el conocimiento exclusive de las

investigaciones e imponer las sanciones por violacign de las normas sobre control y vigilancia de
precios;

23. Las demas funciones que, en lo sucesivo, le asigne la ley.
PARAGRAFO. La funcion a que se refiere el numeral 3o. del presente articulo sera ejercida por la

Superintendencia de Industria y Comercio hasta tanto la ley regule las funciones de la Superintendencia
de Servicios Publicos.
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CAPITULO 1l
ESTRUCTURA DE LA SUPERINTENDENCIA
ARTICULO 3°. Estructura.- La Superintendencia de Industria y Comercio tendra
la siguiente estructura:
1. DESPACHO DEL SUPERINTENDENTE
1.1. Oficina Juridica
1.2.  Oficina de Planeacién
1.3. Oficina de Sistemas
1.4. Oficina de Calidad
1.5. Oficina de Comunicaciones
2. DESPACHO DEL SUPERINTENDENTE DELEGADO PARA LA PROMOCION DE LA
COMPETENCIA.
2.1, Divisién de Promocion de la Competencia

2.2. Division de Camaras de Comercio
3. DESPACHO DEL SUPERINTENDENTE DELEGADO PARA LA PROPIEDAD INDUSTRIAL.

3.1, Divisién de Signes Distintivos
32 Divisién de Nuevas Creaciones

4, DESPACHO DEL SUPERINTENDENTE DELEGADO PARA LA PROTECCION DEL
CONSUMIDOR.
41. Divisidn de Proteccién al Consumidor

42, Divisién de Normas Técnicas
4.3, Divisién de Metrologia

5. SECRETARIA GENERAL.

5.1. Divisién Administrativa
52 Divisién Financiera

6. ORGANOS DE ASESORIA Y COCRDINACION

6.1. Consejo Asesor

6.2. Comité de Coordinacion

6.3. Comité de Personal

6.4. Junta de Adquisiciones y Licitaciones

ARTICULO 4°. Funciones del Superintendente de Industria y Comercio. Al
Superintendente de Industria y Comercio, como jefe del organismo, le
corresponde el ejercicio de las siguientes funciones:

1. Dirigir la Superintendencia de Industria y Comercip, conjuntamente con los Superintendentes
Delegados;
2. Veiar por el cumplimiento de las disposiciones legales relativas a la entidad y por el eficiente

desempeiio de las funciones técnicas y administrativas de la misma;

3. Solicitar a las juntas directivas de las Camaras de Comercio la remocion de sus dignatarios y
empleados, cuando lo considere necesario para la buena marcha de las mismas,
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4. Decretar, cuando lo considere pemnente y segun las circunstancias, la suspensién o cierre de
las Camaras de Comercio;
5 Decidir las solicituces de patentes de invencién;
6. Otcrgar' licencias obligatorias de patentes, en los casos previstos en la ley;
7. De.c'retar la caducidad de los derechos ccnferidos por las patentes de invencién;
8. Deczdar lcs recursos de apelacidn y queja contra los actos expedidos por el jefe de la Divisidn
Signos Distintivos, que se refieran a marcas notorias;
9. Acreditar, previo el cumpiimiento de los requisitos pertinentes, a las personas encargadas de

certificar el cumplimiento de las normas técnicas, cancelar la auterizacién correspondiente y sedalar
las condiciones del uso del sello oficial de calidad,

10. Vigilar el cumplimiento de las disposiciones sobre promocion de la competencia y practicas
comerciales restrictivas establecidas por la ley 155 de 1959, disposiciones complementarias y en
particular aquellas a que se refiere el presente decreto, respecto de todc aquél que desarroile una
actividad econdmica, independientemente de su forma o naturaleza juridica, con sujecidn at articule 20,
numeral 111, dei presente decreto;

11. Ordenar, como medida cautelar, 1a suspensidn inmediata de conductas que puedan resultar
contrarias a las disposicicnes a que se refiere el numerai anterior;

12. Decidir sobre la terminacion de investigaciones por presuntas violaciones a las disposiciones
a que se refiere el numeral 10 del presente articulo, cuando a su juicic el presunto infractor brinde
garantfas suficientes de que suspenderd o modificaré la conducta por la cual se le investiga;,

13. Crdenar a los infractores la modificacion o terminacién de las conductas que sean contrarias
a las disposiciones scbre promocion de la competencia y practicas comerciales restrictivas a que alude
el presente decreto;

14. Pronunciarse sobre la fusion, consoclidacidn, integracién y adquisicion del control de empresas;

15. Imponer sanciones pecuniarias hasta por el equivalente a dos mil (2.000) salarios minimos
mensuales legales vigentes al momento de la imposicién de ia sancién, por la violacién de las normas
sobre promocién de la competencia y practicas comerciales restrictivas a que se refiere el presente
decreto.

Asi mismo, imponer las sanciones sefialadas en este numeral por violacion a a libre competencia o
incumplimiento en materia de tarifas, facturacién, medicién comercializacion y relaciones con el usuario
de las empresas que presten los servicios publicos de telecomunicaciones, energia, agua potable,
alcantarillado y aseo, en estos (ftimos sectores mientras la ley regula las funciones de Ia
Superintendencia de Servicios Publicos.

16. imponer a los administradores, directores, representantes legales, revisores fiscales y demas
personas naturales que autoricen, ejecuten o toleren conductas violatorias de las normas sobre
promocién de la competencia y practicas comerciales restrictivas a que alude el presente decreto,
multas de hasta trescientos (300) salarios minimos legales mensuales vigentes en el momento de la
impesicion de la sancién, a favor del Tesoro Nacional. Asi mismo, imponer la sancién sefialada en este
numeral a los administradores, representantes legales, revisores fiscales y demas personas naturales
que autoricen, ejecuten o toleren practicas contrarias a la libre competencia en la prestacion de los
servicios publicos de telecomunicaciones, energia, agua potable, alcantariltado y aseo, en estos eventos
hasta tanto la ley regule las funciones de la Superintendencia de Servicios Publicos.
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17. Fijar los requisitos minimos de calidad e idoneidad de determinados bienes y servicios mientras
se oficializan las normas técnicas correspondientes; :

18. Asesorar al Gobierno er la reglamentacién y el otorgamiento del Premio Nacional de [a Calidad,;

19. Nombrar, remover y administrar el personal de Ia Superintendencia de acuerdo con las normas
vigentes, con excepcién de los Superintendentes Delegados, cuya designacion y remocion es
competencia del Presidente de la Repdablica;

20. Dirigir I;a elaboracién del proyecto de presupuesto de la entidad y someterlo a consideracién
del Ministerio de Desarrollo Econémico;

21, Rendir informes detallados al Presidente de la RepUblica y al Ministro de Desarrollo Econémico,
de conformidad con. las normas legales;

22. Seflalar las politicas generales de la entidad,

23. Expedir los actos administrativas que le correspondan asi como los reglamentos y manuales
instructives que sean necesarios para el cabal funcionamiento de la entidad,

24, Decidir los recursos de reposicion y las solicitudes de revocacion directa interpuestos contra
los actos que expida;

25. Establecer grupcs intemos de trabajo de acuerdo con los objetivos, necesidades del servicio
y planes y programas que trace la entidad;

26. De acuerdo con la estructura organica, reasignar y distribuir competencias entre las distintas
dependencias cuando ello resulte necesaric para el mejor desempefic de las funciones de la
Superintendencia de Industria y Comercio;

27. Expedir, cuando lo considere pertinente, los actos administrativas que por virtud del presente
decreto le correspondan a los Superintendentes Delegados-,

28. Las demds que, en o sucesivo, le asigne la ey y las que le corresponden por la naturaleza de
Su cargo.

ARTICULO §°. Funciones de la Oficina Juridica. Son funciones de la Oficina Juridica:

1. Asesorar al Superintendente de Industria y Comercio, a los Superintendentes Delegados y al
Secretario General en los asuntos juridicos de competencia de la Superintendencia de Industria y
Comercio;

2. Absolver las consultas que en materia juridica hagan el publico en general y las deper{dencias
de la entidad, dentro de la competencia de la Superintendencia de Industria y Comercio;

3. Elaborar o revisar los proyectos de contratos de la Superintendencia de Industria y Comercio;
4. Atender y controlar el tramite de los procesos en que tenga interés la Superintendencia de
Industria y Comercio y mantener informado al Superintendente sobre el desarrollo de los mismos;

5. Coordinar, controlar y evaluar los procesos administrativos disciplinarios que se adelanten
contra funcionarios o exfuncionarios de la entidad,;

6. Recopilar las leyes, decretos y demas disposiciones legales que se relacionen con el campo
de accion de la Superintendencia de [ndustria y Comercio; '
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7. Coordinar con las demas dependencias la elaboracion de conceptos juridicos con el objeto de
mantener uniformidad de criterio;

8. Las dem4s que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO §°. Funciones de la Oficina de Planeacién. Son funciones de la Oficina de
Pianeacitn:

1. Asesorar al Superintendente de Industria y Comercio en la adopcion de planes y programas,

en concordancia con los objetivos de la Superintendencia y la politica adoptada por el Gobiemo
Nacional;

2. Preparar el presupuesto anual de funcionamiento de la Superintendencia de Industria y
Comercio y coordinar lo relativo a los programas de inversion;

3. Elaborar, con base en los planes propics de cada area, el plan general de trabajo de la
Superintendencia de Industria y Comercio y sugerir la determinacion global de los recursos;

4. Planificar, asesorar y evaluar periédicamente el proceso administrativa, elaborando los
reglamentos necesarios para la ejecucion de las medidas que deban aplicarse en cuanto a funciones,
sistemas, métodos, procedimientos y tramites administrativas, y mantener los respectivos manuales
actualizados;

5. Presentar los informes que le sean solicitados por el Superintendente;

6. Preparar, en ccordinacién con la Divisién Administrativa, el programa anual de compras de la
entidad; .

7. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTiCULO T°. Funciones de la Oficina de Sistemas. Son funciones de la Oficina de
Sistemas:

1. Asesorar al Superintendente en los asuntos relacionados con el procesamiento y analisis de
datos;

2. Programar, dirigir y coordinar las actividades relacionadas con el procesamiento, analisis,

archivo y suministro de informacién que produzca o reciba ia entidad;

3. Dirigir la elaboracion de los estudios que permitan determinar la factibilidad técnica y econémica
para la adquisicién o modificacion de sistemas y equipos de procesamiento electronico de datos y
presentar las recomendaciones del caso;

4. Orientar la elaboracién de los términos de referencia para la contratacién o adquisicion de
servicios de sistemas o equipos de procesamiento de datos;

5. Colaborar con la Oficina Juridica en la elaboracidn de las minutas de contraios de la
Superintendencia en el campo de la informatica;

6. Dirigir la elaboracion de los sistemas computarizados que se requieran para el desarrollo de
la entidad;
7. Coordinar el oportuno y eficiente suministro de la informacién procesada por el computador;

8. Velar por la adecuada instalacién y mantenimiento de equipos;
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9. Disefiar los mecanismos de control que se requieran para garantizar la seguridad de la
informacién que contengan las diferentes aplicaciones;

10. Presentar los informes solicitados por el Superintendente, los Superintendentes Delegados o
el Secretario General,

1. Las demas que se le asignen de acuerdo con ia nawuraleza de la dependencia.

ARTICULO 8" Funciones de la Oficina de Calidad. Son funciones de la Cficina de
Calidad:

1. Asesorar al Superintendente de Industria y Comrercio en la definicion de la filosofia de calidad
en el servicio que debe adoptar el organismo,

2. Diseflar. un plan anual de accién para el mejoramiento de la calidad en toda la
Superintendencia de Industria y Comercio;

3. Difundir la politica de calidad en el servicio adoptada por la Superintendencia de Industria y
Comercio e informar a los funcionarios de todos los niveles sobre el significado de la politica de calidad,
asi como su realizacion e implantacion;

4. Implantar métodos de informacion sobre la calidad en el servicio y promover la motivacion y
participacién de los funcionarios de la Superintendencia de Industria y Comercio en los programas que
se eslablezcan;

5. Proponer los correctivos necesarios cuando se detecten deficiencias en las dependencias en
cuanto al cumplimiento de las disposiciones legales y las politicas institucionales;

6. Velar por el cumplimiento del trdmite de las quejas y peticiones elevadas ante la
Superintendencia de Industria y Comercio y llevar el respective control,

7. Establecer mecanismos de seguimiento y control al programa anua!l de actividades;
8. Diseflar y proponer la aplicacién de métodos y procedimientos de control interno en refacién

con las distintas areas de la Superintendencia de Industria y Comercio, de conformidad con lo que
disponga la

9. Establecer indicadores de gestion para las actividades de la Superintendencia de industria y
Comercio;
10. Evaluar periodicamente la ejecucion de los planes propics de cada area, asi como el plan

general de trabajo de la Superintendencia de Industria y Comercio;
11. Las demds que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 9°. Funciones de {a Oficina de Comunicaciones. Son funciones de la Oficina
dg Comunicaciones:

1. Asesorar al Supenntendente de industria y Comerciq, Superintendentes Delegados y Secretario
General en todos los asuntos relacionados con la informacion y divulgacion de las actividades que
desarrolla la Superintendencia,

2. Emitir, previa autorizacion del Superintendente de Industria y Comercio, comunicados oficiales
con destino a los medios de comunicacion masiva tales como prensa, radio y televisién, sobre las
actuaciones de la Superintendencia, politicas y planes y programas a desarrollar;
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3. Coordinar las labores de disefic y diagramacioén de las revistas que publica la Superintendencia
de Industria y Comercio, en especial de la publicacion de la Gaceta de Propiedad Industrial-,

4. Disefiar los sistemas de -comunicacién interna que requiera la Superintendencia y que
garanticen la eficiente divulgacién de los temas que interesan a los funcionarios en general;

5. Colabarar en la definicion de términos de referencia de los contratos o convenios en materia
de prestacién de Servicios de edicién, publicacion y publicidad de anuncios de prensa de la
Superintendencia;

6. Seleccionar datos e informacién publica de interés para la entidad y hacerlos conocer
intemamente; y

7. Las demas que se le asignen de acuerdo con la naturaleza de !a dependencia.

ARTICULO 10°. Funciones de los Superintendentes Deiegados. Son funciones de los
Superintendentes Delegados, sin perjuicio de las especiales que corresponde a cada uno de ellos, las
siguientes:

1. Colaborar con el Superintendente de Industria y Comercio en la direccién de la
Superintendencia y, en especial, en lo referente a las dependencias bajc su cargo;

2. Velar por el cumplimiento de las normas y leyes vigentes y proponer nuevas disposiciones;

3. Encargarse, cuando asi lo decida el Presidente de la Repubiica, de las funciones del Despacho
del Superintendente de Industria y Comercio en sus ausencias temporales,

4. Velar por el eficiente desempefio de las funciones técnicas y administrativas, asi como
coordinar la actividad de las dependencias a su cargo,

5. Recibir y evaluar los informes que les sean presentades por los jefes de las divisiones a su
cargo e informar periédicamente al Superintendente o a solicitud de éste, sobre el estado de los
asuntos de sus dependencias y el grado de ejecucién de los programas de las mismas;

6.  Las dem&s que les delegue o sefiale el Superintendente de industria y Comercio.

ARTICULO 11. Funciones Especiales del Superintendente Delegado para la Promocion
de la Competencia.

1 iniciar de oficio, o por solicitud de un tercero, averiguaciones preliminares sobre infracciones
a las disposiciones sobre promocién de la competencia y practicas comerciales restrictivas sefialadas
en el numersal 10 del articulo 40. del presente decreto;

2. Resolver sobre la admisibilidad de las denuncias de que trata el numeral anterior.

3. Tramitar la averiguacién preliminar e instruir la investigacion tendiente a establecer |a infraccion
a las disposiciones sobre promocion de la competencia y practicas comerciales restrictivas a que se
refiere el presente decreto;

4. Mantener un registro de las investigaciones adelantadas y de las sanciones impuestas, asi
como de los compromisos adquiridos en desarrolio de los procedimientos correspondientes a las
disposiciones sobre promocién de la competencia y practicas comerciales restrictivas;

5. imponer a las personas que ejerzan profesionaimente el comercio, sin estar matriculadas en
el registro mercantil, multas hasta el equivalente de diecisiete (17) salarios minimos mensuales legales
vigentes al momento de la imposicién de la sancion;
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6. Imponer a las Camaras de Comercio, previas explicaciones, multas hasta el equivalente a
ochenta y cinco (85) salarios minimos mensuales legales vigentes al momento de la impasicién de la
sancién, por infraccién a las leyes, a los estatutos o a cualquier otra norma legal a que deben sujetarse,
as! como por la inobservancia de las ordenes e instrucciones impartidas por la Superintendencia de
Industria y Comercio;

7. Aprobar el regiamento intemo de las Camaras de Comercio;

8. Decidir {o's recursos de reposicion y las solicitudes de revocatoria directa contra los actos que
expida;

9. Decidir los recursos de apelacién y queja interpuestos contra actos emanados de las Camaras
de Comercio. :

ARTICULO 12.- Funciones de la Divisién de Promocién de la Competencia. Son funciones

de la Divisién de Promocion de la Competencia:

1. Apoyar al Superintendente Delegado para la Promaocién de la Competencia en la tramitacién
de las averiguaciones preliminares y la instruccién de los casos scbre infraccion a las disposiciones
sobre promocién de la competencia y practicas comerciales restrictivas;

2. Atender las quejas formuladas por los particulares y si en desarrollo de éstas se observaren
posibles violaciones a las disposiciones sobre practicas comerciales restrictivas de la competencia,
proponer ante el Superintendente Delegado para la promacién de la competencia la iniciacion del
procedimiento correspondiente, cuando la importancia de la conducta o de la practica asi lo amerite;
3. Atender las consultas que se le formulen relativas al drea a su cargo;

4. Tramitar las solicitudes tendientes a la consolidacién, integracion o fusién y obtencién del
control de empresas, en los términos establecidos en la ley;

5. Elaborar los proyectos de resolucién mediante los cuales se imponen sanciones por violacion
a las normas sobre practicas comerciales restrictivas de la libre competencia;

6. Instruir las investigaciones que se inicien para establecer ei cumplimiento de las normas
relativas al drea a su cargo;

7. Obtener y mantener la informacién relevante sobre los diferentes mercados nacionales e
internacionales, clasificados segun la codificacion técnica;

8. Elaborar los estudios econdmicos y técnicos necesarios para el cumplimiento de las funciones
de la Delegatura de la Promocién de fa Competencia;

9. Las demas que se le asignen de acuerdo con la naturaleza de.ia dependencia.

ARTICULO 13. Funciones de la Division de Camaras de Comercio. Son funciones de la
vaisién, de Camaras de Comercio.

1 Estudiar y proyectar los actos administrativos que decidan las solicitudes de creacion de nuevas
camaras de comercio,

2. Vigilar las elecciones de las juntas directivas de las camaras de comercio;

3. Vigilar administrativa y contablemente el funcionamiento de las camaras de comercio, sus
federaciones y confederaciones;

4. Atender las consultas que se le formulen relativas al area a su cargo,
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5. Proyectar los recursos de apelacién y queja interpuestos contra los actos de registro mercantil
emanados de las Camaras de Comercio;

6. Evaluar el informe o memorial presentado por las cdmaras de comercio acerca de las labores
realizadas en el afio anterior y el concepto que estas entidades deben presentar sobre la situacion
econémica de sus respectivos zonas, asi como el detalle de sus ingresos y egresos;

7. Elaborar los proyectos de Resolucion mediante los cuales se imponen sanciones en las
materias de su competencia,

8. Evaluar el registro finico mercantil y proponer las condiciones a que debe someterse dicho
registro, asi como proyectar los instructivos que sea necesario expedir a efecto de coordinarfo.

9. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

- ARTICULO 14, Funciones Especiales del Superintendente Delegado para la Propiedad
Industrial. Son funciones especiales del Superintendente Celegado para la Propiedad Industrial:

1. Decidir los recursos de apelacion y queja contra los actos expedidos por los jefes de las
divisiones a su cargo, excepcion hecha de aquelios que le corresponden al Superintendencia de
Industria y Comercio, en los términos del presente decreto.

2. Decidir las solicitudes relacionadas con los modelos de utilidad;
3. Decretar la caducidad de ios derechos conferidos por las patentes de modelos de utilidad.
ARTICULO 15. Funciones de la Divisién de Signos Distintivos. Son funcicnes de la

Divisién de Signos Distintivos:

1. Tramitar y decidir las solictudes que se relacionen con ei registro de marcas, lemas
comerciales y disefios industriales, con la renovacién de Marcas y lemas comerciales y con el depdsito
de los nombres y enseifias comerciales;

2. Decidir, conforme a la ley, las cancelaciones y caducidades de las marcas;
3. Llevar los archivos y registres de los signos distintivos;
4. Absolver las consuitas de los asuntos atinentes a las funciones a su cargo,

5. Preparar el material para la elaboracién de la Gaceta de Propiedad Industrial en lo referente
al area a su cargo; :

6. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 16. Funciones de la Division de Nuevas Creaciones. Son funciones de la
Division de Nuevas Creaciones:

1. Tramitar las solicitudes de patentes de invencién y de modelos de utilidad;

2. Tramitar las solicitudes de licencias obligatorias y de prérroga en los casos previstos en la ley,

3. Tramitar las licencias de explotacién, traspasos, cambios de nomtre y domicilié y prorrogas
relacionadas con los modelos de utilidad; ,

4, Estudiar la procedencia de la caducidad de los derechos conferidos por las. patentes y modelos
de utilidad,
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5. Llevar los archivos y registres de las patentes y modelos de utilidac;
6. Absolver las consultas de los asuntos atinentes a las funciones de la divisidn;
7. - Preparar el material para la elaboracidn de la Gaceta de Propiedad Industrial en lo referente

al area a su cargo;
8. Las demas que se le asignen de acuerdo con la naturaieza de la dependencia.

ARTiCULO 17." _ Funciones Especiales del Superintendente Delegado para la Proteccién
del Consumidor. Son funciones del Superintendente Delegado para la Proteccién del Consumidor:

1. Aplicar las medidas y sanciones a que haya lugar, de acuerdo con la funcién prevista en el
numeral 22 del articulo 20. del presente decreto conforme a la ley, en las materias de su competencia,
en especial las.previstas en el decreto ley 3466 de 1982;

2. Decidir los recursos de reposicion y las salicitudes de revocatoria directa contra lcs actos que
expida;
3. Prohibir o0 someter al cumplimiento de requisitos especiales la propaganda comercial de todos

o0 algunos de los bienes o servicios que por su naturaleza o componentes sean nocivos para la salud,

4. Ejercer la funcion de vigilancia y control de las personas acreditadas para cerificar el
cumplimiento de las normas lécnicas y aplicar las sanciones y medidas a que haya lugar por el
incumplimiento de éstas o de cualquier norma legal o reglamentaria a que se encuentren sometidas;

5. Organizar y coordinar el sistema nacional de cerlificacién;

6. Reconocer los certificados de conformidad, sellos, marcas y garantias de calidad expedidos en
el extranjero para productos que se comercialicen en el territorio nacional;

7. Acreditar, previo el cumplimiento de los requisitos pertinentes, los laboratorios de pruebas y
ensayos y de calibracién que pueden efectuar la verificacién de las caracteristicas correspondientes
de los productos sometidos al cumplimiento de normas técnicas colombianas oficiales y oficiales
obligatorias.

8. Fijar el término de la garantia minima presunta de que trata ef articulo 11 del Decreto 3466 de
1982;
ARTICULO 18. Funciones de la Division de Proteccion al Consumidor. Son funciones de

la Division de Proteccién al Consumidor:

1. Vigilar el cumplimiento de las disposiciones legales y reglamentarias, sobre pesas, medidas y
metrologia; -

2. Divulgar el sistema internacional de unidades en los diferentes sectores industriales;

3. Lievar y establecer las condiciones del registro de calidad e idoneidad de bienes y servicios;
4. Instruir las investigaciones que se inicien de oficio o a solicitud de parte por violacién de las

disposiciones vigentes sobre proteccidn al consumidor y en particular las contenidas en el Decreto 3466
de 1982 y las que lo adicionen o reformen;

5. Dar trdmite a las quejas formuladas por los particulares y si en desamrollo de éstas se
observaren violaciones a las disposiciones sobre proteccion al consumidor, proponer ante el

Superintendente Delegado para la Proteccién del Consumidor las sanciones y medidas a que haya
lugar;
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6. Atender las consutltas que se formulen relativas a las funciones gque tiene asignadas,
7. Las demas que se le asignen de acuerdo a la naturaleza de la dependencia.
ARTICULO 19. Funciones de l1a Divisién de Normas Técnicas. Son funciones la Division

de Normas Técnicas.

1. Vigiiér y propender por el cumplimiento de todas las disposiciones que dicte el Consejo
Nacional de Normas y Calidades, reiativas a Normas Técnicas y Control de Calidad, cuyo control le
haya sido asignado a la Superintendencia de Industria y Comercio;

2. Coordinar con la Oficina de Comuricaciones la divulgacién de las normas técnicas que dicte
el Consejo Nacional de Normas y Calidades, cuyo control y vigilancia haya sido asignado a la
Superintendencia; :

3. Elaborar Ics proyectos de resoluciones mediante los cuales se impongan sanciones por
violacién a las normas en las materias de su competencia-,

4 Atender las consultas que se le formulen relativas a las areas de su competencia,

5. Adcptar o reconocer el uso del seilo oficial de calidad o marca nacional de conformidad con
normas técnicas, de acuerdo con las disposiciones que sobre el particular se expidan;

6. Acreditar la existencia y confiabilidad del control de calidad de los productos sometidos a
normas técnicas colombianas oficiales y oficiales obligatorias;

7. Las demas que se le asignen de acuerdo a la naturaleza de la dependencia.

ARTICULO 20. Funciones de la Divisién de Metrciogia. Son funciones de la Division de
Metrologia:

1. Prestar 'os servicios a la industria en lo referente a metrologia dimensional, pesas y medidas,
en las condiciones que establezca el gobierno;

2. Custodiar y conservar los patrones nacionales, asi como promover los sistemas de medicién
equivalentes;

3. Realizar la comparacion de los patrones nacionales segun la convencion internacional del
metro, lo cual debe ser debidamente certificado para garantizar la autenticidad de las mediciones;

4. Establecer y mantener la jerarquia de los patrones y el sistemé de patronamiento;

5. Mantener, coordinar y dar la hora legal qe la Republica;

6. Las demds que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 21. Funciones de la Secretaria General. Son funciones de la Secretaria
General: -

1. Asesorar al Superintendente de Industria y Comercio en la adcpcion de las politicas o planes

de accién de la Superintendencia de industria y Comercio;

2. Asistir al Superintendente de Industria y Comercio en sus relaciones con los demds organismos
y mantenerio informado de la situacion de los proyectos administrativas que se relacionen con las
actividades propias de la Superintendencia;
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3. Atender bajo la direccién del Superintendente de Industria y Comercio, y por conducto de las
distintas dependencias de la Superintendencia, la prestacion de los servicios y la ejecucion de los
programas adoptados;

4. Velar por el cumplimiento de las disposiciones egales arganicas de la Superintendencia y por
el eficiente desempefio de las funciones técnicas y administrativas de la misma vy coordinar las
actividades de sus distintas dependencias;

5. Dirigir y.coordinar las funciones de las Divisiones Administrativa y Financiera;

6. Notificar los actos administrativas emanados de la Superintendencia de Industria y Comercio
y designzr los notificadores a que haya lugar, .

7. Disponer oportunamente la publicacién de los actos administrativas de caracter general,
conforme lo establece 1a ley;

8. Refrendar con su firma los actos y providencias que pongan fin a una actuacion administrativa
del Superintendente y los de los Superintendentes Delegados;

9. Dirigir, coordinar y controlar la prestacion de los servicios de archivo y correspondencia de fa
Superintendencia;
10. Convocar periédicamente el Comité de Cocrdinacion de la Superintendencia de Industria y

Comercio y mantener permanentemente informados a sus miembros de las medidas administrativas
que tengan relacién con la marcha de la entidad;

11. Nombrar secretarios generales ad hoc en los casos que se requiera para un mejor desempefio
de las funciones de certificacion y autenticacién que competen a la Superintendencia de Industria y
Comercio;

12. Expedir las certificaciones que le corresponde a la Superintendencia de Industria y Comercio
conforme a la ley; '

13. Designar los funcionarios encargados de expedir las certificaciones que por razén de su
competencia y en virtud de las dispesiciones legales corresponde a la Superintendencia de Industria
y Comercio; .

14. Las demas que le delegue o sefiale el Superintendente de Industria y Comercio.

ARTICULO 22. Funciones de la Division Administrativa. A Ia Division Administrativa le
corresponde desarrollar {as siguientes funciones:

1. Proponer las politicas que se deben tomar en materia de administracion y ejecutar las
adoptadas;
2. Dirigir y supervisar la ejecucion de las funciones administrativas, de recursos humanos, y de

servicios generales;

3. Elaborar y actualizar, en coordinacién con la oficina de planeacion de la Superintendencia, los
manuales administrativas y de procedimientos y velar por la racionalizacién operativa,

4. Planear, ejecutar y controlar la politica institucional en las areas de reclutamiento, seleccion,
promocidn, induccién y desvinculacién de los recursos humanos y velar por el desarrollo de esa politica;

5. Desarrollar y administrar programas tendientes a gérantizar el bienestar social y laboral de fos
funcionarios; 4
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8. Llevar los registros de control y las estadisticas de bersonal e informar al Departamento
Administrativo del Servicio Civil sobre las novedades que se produzcan y las demas funciones
relacionadas con la administracion de personal,

7. Llevar las hojas de vida de los funcionarios del organismo y expedir las respectivos
certificaciones;
8. Proponer al Superintendente de Industria y Comercio las modificaciones al manual de funciones

y requisitds de la entidad, segun las necesidades del servicio;

9. Coordinar ia elaboracion de estadisticas y demds informacién gerencial que requieran el
Superintendente de Industria y Comercio, los Superintendentes Delegados y el Secretario General para
.1a fijacion de politicas relacionadas con la ubicacién del recurso humane y la distribucion de los cargos
de la planta global flexible de la Superintendencia de Industria y Comercio y asesorar a las demas
dependencias de la Superintendencia de Industria y Comercio en todo lo relacionado con la
administracion del recurso humano;

10. Mantener sistemas de control del horario del personal de la Superintendencia de Industria y
Comercio y velar por su cumplimiento;

11. Coordinar los trdmites necesarios para la liquidacién y cancelacién de las prestaciones sociales
de los exfuncionarios de la Superintendencia de Industria y Comercio;

12. Elaborar la némina y cancelacién de todo tipo de erogaciones a favor de los funcionarios de
la entidad.

13. Elaborar los proyectos de contratos de la Entidad;

14. Apoyar a todas las dependencias con el suministro de todos los elementos, materiales y

servicios necesarios para ef normal desempeiio de sus funciones;

15. Adelantar los tramites correspondientes para la adquisicion de bienes y contratacion de
servicios de acuerdo con las normas establecidas;

16. Recibir y almacenar los elerﬁentos adquiridos por la entidad;

17. Manejar y controlar los inventarios de elementos devolutivos y de consumo;

18.  Colaborar con la Oficina de Planeacién en la elaboracion del programa anual de compras;
19. Llevar y mantener actualizado el registro de proveedores de la Superintendencia de Industria
y Comercio; '

20. Organizar y controlar los servicios de aseo, mantenimiento, reparaciones locativas, cafeteria

y los demas que se requieran;
21. Las demas que se le asignen de acuerdo con la naturaleza de la dependencia.

ARTICULO 23. Funciones de la Division Financiera. Son funciones de la Division
Financiera: :

1. Planear, ejecutar y controlar la politica institucional en las areas de pagaduria, presupuesto y
contabilidad;

2. Colaborar en la elaboracién del proyecto anual del presupuesto de la Superintendencia de
Industria y Comercio y controlar su ejecucion,;
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3. Desarroliar los procesos de programacion, formulacién, ejecucion y controt del presupuesto de

acuerdo con las disposiciones legales vigentes y las politicas establecidas por el Superintendente de
Industna y Comercio;

4. Controlar la rendicién de cuentas y los aportes prestacionales que debe reahzar legaimente la
Superintendencia de Industria y Comercio;

5. Registrar la comecta y oportuna contabilizacion de las operaciones financieras de la
Superintendencia de Industria y Comercio y elaborar sus estados financieros;

8. Controlér el manejo y custodia de los fondos de la Superintendencia de Industria y Comercio,
vigilando la recepcién de ingresos y control de pagos ccn sujecion a las normas;

7. Coordinar el opoduno recaudo de las muﬂas impuestas por la Superintendencia de Industria
y Comercio; .
3. Planear y desaitollar el sistema de contabilidad general y de presupuesto, de conformidad con

las nommas establecidas por la Contraloria General de la Repdblica y el Ministerio de Hacienda y
Crédito Publico;

9. Las demas que se le asignen de acuerdo con ia naturaleza de la dependencia.

CAPITULO {ll
*ORGANCS DE ASESCRIA Y COORDINACION

ARTICULO 24. Consejo Asesor. Ei Superintendente ge Industria y Comercio tendra un
Consejo Asesor para asuntos relacionados con la promocion de la competencia, integrado por cinco
(5) expertos en materias empresariales, econdmicas o juridicas, de libre nombramiento y remccidn del
Presidente de la Republica y cuyos honorarios seran fijados por resolucién ejecutiva.

Ei consejo asesor sera un érgano auxiliar de cardcter consultivo y sus opiniones no obligaran al
Superintendente de Industria y Comercio. Este dltimo podra convocarlo cada vez que lo crea
conveniente y sera obligatorio que lo oiga en los eventos a que se refieren los numerales 11, 13y 15
inciso primero del articulo cuarto del presente decreto.

Los miembros del consejo asesor esiaran sujetos a las mismas inhabilidades previstas para los
miembros del consejo asesor del Superintendente Bancario.

ARTICULO 25. Comité de Coordinacién. El Comité de Coordinacién General estard
residido por el Superintendente de Industria y Comercio e integrado por los Superintendentes
Delegados y el Secretario General, y tendra la funcion de asesorar al Superintendente de Industria y
Comercio en la adopcién de las politicas y planes de accion de caracter administrativo que han de regir
la actividad de la Superintendencia de Industria y Comercic. Actuard como secretario del comité el
Secretario General de la Superintendencia.

ARTICULO 26. Comisién de Personal. Comision de Personal de la Superintendencia de
Industria y Comercio se regira por las disposiciones legales y reglamentarias vigentes.

ARTICULO 27. Junta de Licitaciones y Adquisiciones. La Junia de Llicitaciones y
Adquisiciones de la Superintendencia de Industria y Comercio asesorara en materia de compras y
contratacién y estard integrada por el Secretario General de la Superintendencia de Industria y
Comercio, quien la presidird, un representante del Ministerio de Desarrolio Econémico, los jefes de ias
Divisiones Administrativa y Financiera de la Superintendencia de Industria y Comercio y los demas
funcionarios que para el efecto designe ei Superintendente de Industria y Comercio y cumplira las
funciones previstas en las disposiciones legales y reglamentarias vigentes. Actuaré como secretario
de la junta el funcionario que designe el Superintendente de Industria y Comercio.
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CAPITULO IV '
DISPOSICIONES LABORALES TRANSITORIAS
{. DISPOSICIONES GENERALES
ARTICULO 28. Campo de Aplicacién.- Las normas del presente Capitulo seran aplicables

a los empleados publicos que sean desvinculados de sus empleos o cargos como resuftado de la
reestructuracién de la Superintendencia, en aplicacién de lo dispuesto por el Articulo Transitorio 20 de
la Constitucion Politica.

Para los efectos de la aplicacién de este Decreto, se requiere que la supresion del empleo o cargo
tenga caracter definitivo, es decir, que no se produzca incorporacion en la nueva planta de personal
de la entidad.

ARTICULO 29. Termninacion de la vinculacién. La supresion de un empleo o cargo como
consecuencia de la reestructuracién de la entidad dard jugar a la terminacién del vinculo legal y
reglamentario de los empleados publicos. ’

fgual efecto se producird cuando el empleado publico, en e! momento de la supresion del empleo o
cargo, tenga causado el derecho a una pensién de jubilacién y se le suprima el empleo o cargo como
consecuencia de 1a reestructuracién de la Superintendencia.

ARTICULO 30. Supresién de empleos. Dentro del término para llevar a cabo el proceso
de reestructuracion de la Superintendencia la autoridad competente suprimira los empleos o cargos
vacantes y los desempefiados por empleados pablicos cuando ellos no fueren necesarios en la
respectiva planta de personal como consecuencia de dicha decision.

ARTICULO 31. Programa de supresién de empleos. La supresion de empleos o cargos,
en los términos previstos en el articulo anterior, se cumplira de acuerdo con el programa que apruebe
la autoridad competente para ejecutar las decisiones adoptadas, dentro del plazo de seis (6) meses
contados a partir de la fecha de publicacién del presente Decreto.

ARTICULO 32. Traslado de empleados piblicos. Cuando a un empleado publico se le
suprima el empleo 0 cargo como consecuencia de la reestructuracion de la Superintendencia, dentro
del término previsto para ejecutar esta decision, la autoridad competente podra ordenar su traslado a
otro cargo o sede, en cuyo caso Se reconoceran y pagaran los gastos de traslado previstos en la ley.

ARTICULO 33. De las plantas de personal. Cuando la reforma de la planta de personal
de la Superintendencia implique solamente la supresion de empleos o cargos, sin modificacion de los
que se mantengan en la misma, no requerira de autorizacion previa alguna y se adoptara con la sola
expedicion del Decreto correspondiente. De esta determinacion se informara ala Direccion General del
Presupuesto y al Departamento Administrativo del Servicio Civil.

En los demas casos, la modificacién de la planta de personal debera contar con |a autorizacion previa -
de 1a Direccién General del Presupuesto en lo que atafie a la disponibilidad presupuestal para la planta
propuesta. La citada entidad contara con un término de 30 dias habiles a partir de la fecha de la
solicitud, vencido el cual, si no hubiere pronunciamiento, se entendera que ésta fue aprobada.

Ademas de lo anterior, se requerira la aprobacion del Departamento Administrativo del Servicio Civil
que la revisara con el tnico fin de constatar si los cargos se ajustan a las normas vigentes sobre
clasificacion y nomenclatura. Para estos efectes dicha entidad contara con un término de 15 dias
habiles a partir de la fecha de la solicitud, vencido el cual, si no hubiere pronunciamiento alguno, se
entendera que ésta fue aprobada. '

il. DE LAS INDEMNIZACIONES

ARTICULO 34. De los Empleados Publicos Escalafonados. Los empleados publicos
escalafonados en carrera administrativa, a quienes se les suprima el cargo como consecuencia de la
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reestructuracién de la Superintendencia en desarrolio del Articulo Transitorio 20 de la Constitucién
Politica, tendran derechc a la siguiente indemnizacion:

1. Cuarenta y cinco (45) dias de salario cuando el empleado tuviere un tiempo de servicio
continuo no mayor de un (1) afio;

2. Si el empleado tuviere mas de un (1) afio de servicio continuo y menos de cinco (9), se le
pagaran quince (15) dias adicionales de salario sobre los cuarenta y cinco (49) dias basicos del
numeral 1 por cada uno de los afios de servicio subsiguientes al primero, y proporcionalmente por
fraccion; = °

3. Si el empleado tuviere cinco (5) aflos o mas de servicio continuo y menos de diez (10), se le
pagaran veinte (20) dias adicionales de salario sobre los cuarenta y cinco (45) dias basicos dei numeral
1 por cada uno de los afos de servicio subsiguielntes ai primero, y proporcionalimente por fraccién, y

4. Siel erhpleado tuviere diez (10) 0 mas aﬁos de servicio continuo, se le pagaran cuarenta (40)
dias adicionales de salarlo sobre los cuarenta y cinco (45) dias basicos del numeral 1 por cada uno
de los afios de servicio subsiguientes al primero y proporcionalmente por fraccion.

ARTICULO 35. De los Empleados Publicos en Periodo de prueba. Para los mismos
efectos sefalados ‘en el articulo anterior, los empleados ptblicos en periodo de prueba en la carrera
administrativa a quienes se les suprima el cargo en ia Superintendencia, tendran derecho a la siguiente
indemnizacion: ' ‘

1. Cuarenta (40) dias de salario cuando el empleado tuviere un tiempo de servicio continuo no
mayor de un (1) aiio;

2. Si el empleado tuviere mas de un (1) aic de servicio continuo y menos de cinco (5), se le
pagaran diez (10) dias adicionales de salario sobre los cuarenta (40) dias basicos del numeral 1 por
cada uno de los afios de servicio subsiguientes al primero, y proporcionalmente por fraccion;

3. Si el empleado tuviere cinco (5) afios o mas de servicio continuo y menos de diez (10), se le
pagaran quince (1 5) dias adicionales de salario sobre los cuarenta (40) basicos del numeral 1 por cada
uno de los afios de servicio subsiguientes al primero, y proporcionaimente por fraccion, y

4. Si el empleado tuviere diez (10) o0 mas aftos de servicio continuo, se le pagaran treinta y cinco
(35) dias adicionales de salario sobre [os cuarenta (40) dias basicos del numeral 1 por cada uno de
los afios de servicio subsiguientes al primero y proporcionalmente por fraccion.

Hl. DE LAS BONIFICACIONES

ARTICULO 36. De los Empleados Publicos con Nombramiento Provisional. Los
empleados publicos que hayan sido nombrados provisionalmente para desempefiar cargos de carrera
administrativa, que en la planta de personal de la Superintendencia tengan una categoria igual o inferior
a la de Jefe de Seccidn o su equivalente, a quienes se les suprima el cargo como consecuencia de la
reestructuracién de la entidad en desarrollo del Articulo Transitorio 20 de la Constitucion Politica,
tendran derecho al pago de una bonificacion equivalente a 30 dias de salario por cada afo de servicios
continuas y proporcionalmente por fraccion.

IV. DISPOSICIONES COMUNES AL REGIMEN DE
INDEMNIZACIONES Y BONIFICACIONES

ARTICULO 37. Continuidad del Servicio. Para los efectos previstos en el régimen de
indemnizaciones o bonificaciones, el tiempo de servicio continuo se contabilizara a partir de la fecha
de la altima o la Gnica vinculacion del empleado con la Superintendencia de Industria y Comercio.
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ARTICULO 38. Incompatibilidad con las Pensiones. Los empleados publicos a quienes
se les suprima el cargo como consecuencia de la reestructuracion de la Superintendencia y que en el
momento de la supresion del cargo o empleo tengan causado el derecho a una pension, no se les
padran reconocer al pagar las indemnizaciones o bonificaciones a que se refiere el presente Decreto.

Si en contravencion a lo dispuesto en el inciso anterior, se paga una indemnizacién o bonificacién y
luego se reclama y obtiene una pensién, el monto cubierto por la indemnizacién o bonificacién mas
intereses hqu:dados a la tasa de interés corriente bancario se descontara periédicamente de la pensién,
en el menor nimero de mesadas Iegalmente posible.

ARTICULO 39. Factor Salarial. Las indemnizaciones y bonificaciones no constituyen
factor de salario para ningun efecto legal y se l?quidarén con base en el salario promedio causado
durante el Gitimo afio de servicios. Para efectosl de su reconocimiento y pago se tendran en cuenta
exclusivamente los siguientes factores salariales;

La asignacién basica mensual;

La prima técnica;

Los dominicales y festivos;

Los auxilios de alimentacion y transporte

La prima de navidad,

La bonificacién por servicios prestados;

La prima de servicios;

La prima de antigliedad;

La prima de vacaciones, y

0. Los incrementos por jornada noctuma o en dias de descanso obligatorio.

SPINOONRALNS

ARTICULO 40. No Acumulacién de Servicios en Varias Entidades. El valor de la
indemnizacién o bonificacidn correspondera, exclusivamente, al tiempo laborado por el empleado
publico en 1a Superintendencia de Industria y Comercio.

ARTICULO 41. Compatibilidad con las Prestaciones Sociales. Sin perjuicio de lo
dispuesto en el articulo 38 de! presente Decreto, el pago de la indemnizacién o bonificacién es

compatible con el reconocimiento y pago de las prestaciones sociales a que tenga derecho el empleado
pubiico retirado.

ARTICULO 42. Pago de las indemnizaciones o Bonificaciones.- Las indemnizaciones o
bonificaciones deberdn ser canceladas en efectivo dentro de los dos (2) meses siguientes a la
expedicion del acto de la liquidacion de las mismas. En caso de retardo en el pago se causaran
intereses a favor del empleado retirado, equivalentes a la tasa variable DTF que sefiale el Banco de
la Republica, a partir de la fecha del acto de liquidacién.

En todo caso, el acto de liquidacién debera expedlrse dentro de los treinta (30) dias calendario
siguientes al retiro.

ARTICULO 43. Exclusividad del Pago.- Las indemnizaciones y bonificaciones a que se
refieren los articulos anteriores Gnicamente se reconoceran a los empleados publicos que estén
vinculados a la Superintendencia de Industria y Comercio en la fecha de vigencia del presente Decreto.

CAPITULO V
DISPOSICIONES COMPLEMENTARIAS

ARTICULO 44. Ambito funcional. La Superintendencia de Industria y Comercio continuara
ejerciendo las funciones relacionadas con el cumplimiento de las normas sobre promocién de la
competencia y practicas comerciales restrictivas consagradas en la ley 155 de 1959 y disposiciones
complementarias, para lo cual podra imponer las medidas correspondientes cuando se produzcan actos
o acuerdos contrarics a la libre competencia o que constituyan abuso de la posicion dominante.
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ARTICULO 45. Definiciones. Para e! cumplimiento de las funciones a que se refiere el
articulo anterior se observaran las siguientes definiciones:
1. Acuerdo: Todo contrato, convenio, concertacion, practica concertada o conscientemente
paralela entre dos 0 mas empresas.
2. Acto: Todo comportamiento de quienes ejerzan una actividad econé'mica.
3. Conducta: Todo acto o acuerdo.
4, Control: La posibilidad de influenciar directa o indirectamente la politica en'.xpresariaL la

iniciacién o terminacién de la actividad de la empresa, li variacién de la actividad a la que se dedica
la empresa o la disposicién de los bienes o derechos esenciales para el desarrollo de la actividad de
la empresa. ‘

5. Posicién Dominante: La posibilidad de determinar, directa o indirectamente, las condiciones de
un mercado.

6. Producto: Todo bien o servicio.

ARTICULO 4s. Prohibicién. En los términos de 1a ley 155 de 1959 y def presente decreto
estan prohibidas las conductas que afecten la libre competencia en los mercados, las cuales, en los
términas del Codigo Civil, se consideran de objeto ilicito.

ARTICULO 47. Acuerdos Contrarios a la Libre Competencia. Para el cumplimiento de las
funciones a que se refiere el articulo 44 del presente decreto se consideran contrarios a la libre
competencia, entre otros, los siguientes acuerdos:

1. Los que tengan por objeto o tengan como efecto la fijacién directa o indirecta de precios;

2. Los que tengan por objeto o tengan como efecto determinar condiciones de venta o
comercializacién discriminatoria para con terceros;

3. Los que tengan por objeto o tengan como efecto la reparticién de mercados entre productores
o0 entre distribuidores;

4, Los que tengan por objeto o tengan como efecto la asignacién de cuotas de produccion o de
suministro;
5. Los que tengan por objeto o tengan como efecto la asignacion, reparticién o limitacién de

fuentes de abastecimiento de insumos productivos;
6. Los que tengan por objeto o tengan como efecto la limitacion a los desarrolios técnicos;

7. Los que tengan por objeto o tengan como efecto subcrdinar el suministro de un producto a la
aceptacion de obligaciones adicionales que por su naturaleza no constituian el objeto del negocio, sin
perjuicio de lo establecido en otras disposiciones;

8. Los que tengan por objeto o tengan como efecto abstenerse de producir un bien o servicio 0
afectar sus niveles de produccién;

9. Los que tengan por objeto la conclusién en las licitaciones o concursos o 10s que tengan como
efecto la distribucién de adjudicaciones de contratos, distribucién de concursos o fijacién de términos
de las propuestas.
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ARTICULO 48. Actos Contrarios a la Libre Competencia. Para el cumplimiento de las
funcicnes a que se refiere el articulo 44 del presente decreto, se consideran contrarios a la libre
competencia los siguientes actos:

1. Infringir las normas sobre publicidad contenidas en el estatuto de proteccion al consumidor.

2. Influenciar a una empresa para que incremente los precios de sus productos o servicios o para
que desista de su intenci6n de rebajar los precios.

3. Negarse a vender o prestar servicios a una empresa o discriminar en contra de la misma
cuando ello pueda entenderse como una retaliacién a su politica de precios.

ARTICULO 49. Excepciones. Para el cumplimiento de las funciones a que se refiere el
articulo 44 de! presente decreto, no se tendran como contrarias a la libre competencia las siguientes
conductas:

1. Las que tengan por objeta la cooperacién en investigaciones y desarrollo de nueva tecnologia.

2. Los acuerdos sobre cumplimientos de normas, estdndares y medidas no adoptadas como
obligatorias por el organismo competente cuando no limiten la entrada de competidores al mercado;

3. Los que se refieran a procedimientos, métodos, sistemas y formas de utilizacién de facilidades
comunes.
ARTICULOC 50. Abuso de Posicion Dominante. Para el cumplimiento de las funciones a

que se refiere el articulo 44 del presente decreto, se tendra en cuenta que, cuando exista posicion
dominante, constituyen abuso de la misma las siguientes conductas:

1. La disminucién de precius por debajo de los costos cuando tengan por objeto eliminar uno o
varios competidores o prevenir ia entrada o expansion de éstos;

2. La aplicacién de condiciones discriminatorias para operaciones equivalentes, que cologuen a
un consumidor o proveedor en situacién desventajosa frente a otro consumidor o preveedor de
condiciones analogas,

3 Los que tengan por objeto o tengan' como efecto subordinar el suministro de un producto a la
aceptacién de obligaciones adicionales, que por su naturaleza no constituian el objeto del negocio, sin
perjuicio de lo establecido por otras disposiciones;

4. La venta a un comprador en condiciones diferentes de las que se ofrecen a otro comprador
cuando sea con la intencién de disminuir o eliminar la competencia en el mercado.

5. Vender o prestar servicios en alguna parte del territorio colombiano a un precio diferente a
aquel al que se ofrece en otra parte dei territorio colombiano, cuando la intencion o el efecto de la
practica sea disminuir o eliminar la competencia en esa parte del pais y el precio no corresponde a la
estructura de costos de la transaccion.

ARTICULO 51. Integracion de Empresas. El Superintendente de Industria y Comercio no
podra objetar los casos de fusiones, consolidacion, integraciones o adquisicion del control de empresas
que le sean informados, en los términos del articulo 40. de la ley 155 de 1959 cuando los interesados
demuestren que puede haber mejoras significativas en eficiencia, de manera que resulte en ahorro de
costos que no puedan alcanzarse por otros medios y que se garantice que no resultard en una
reduccion de la oferta en el mercado.

ARTICULO 52. Procedimiento. Para determinar si existe una infraccién a las normas de
promocién a la compelencia y practicas comerciales restrictivas a que se refiere este decreto, la
Superintendencia de Industria y Comercio deber4 iniciar actuacion de oficio o por solicitud de un tercero
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y adelantar una averiguacién preliminar, cuyo resultado determinard la necesidad de realizar una
investigacion.

Cuando se ordene abrir una investigacién, se notificard personalmente al investigado para que solicite
o aporte las pruebas que pretenda hacer valer. Durante la investigacién se practicaran las pruebas
solicitadas y las que el funcionario competente considere procedentes.

Instruida la investigacién se presentara al Superintendente un informe motivado respecto de si ha
habido una infraccién. De dicho informe se correrd traslado al investigado.

Durante el curso de la investigacién, el Superintendente de Industria y Comercio podra ordenar la
clausura de la investigacioén cuando a su juicio el presunto infractor brinde garantias suficientes de que
suspendera o modificar4 la conducta por la cual se le investiga;

En lo no previsto en este articulo se aplicara el Cddigo Contencioso Administrativo.

CAPITULO VI
DISPOSICIONES VARIAS

ARTICULO 53. Supresién de Funciones. Suprimanse las funciones previstas en la
Ley 56 de 1985, en el Decreto 1919 de 1986, y en el Decreto 1816 de 1990, en tanto sean de
competencia de la Superintendencia de Industria y Comercio. Las autoridades enquienes, con
anterioridad a la expedicién de! presente decreto, hayan sido delegadas dichas funciones continuaran
ejerciéndolas.

Suprimanse las funciones asignadas al Consejo de Politica Econémica y Planeacion establecidas en

la Ley 155 de 1959 y aquellas asignadas al Departamento Administrativo de Planeacion establecidas
en el Decreto 1302 de 1969.

ARTICULO 54. Procedimiertos. Sin perjuicio de ias disposiciones especiales en materia
de propiedad industrial y lo previsto en el presente Decreto, las actuaciones que adelante la
Superintendencia de Industria y Comercio se tramitaran de acuerdo con los principios y el
procedimiento establecido en el Cédigo Contencioso Administrativo.

ARTICULO S55. Grupos Interncs de Trabajo. El Superintendente de Industria y Comercio
podra crear y organizar grupos internos de trabajo con el fin de desarrollar con eficiencia y eficacia los
objetivos, politicas, planes y programas de la Superintendencia.

ARTICULGC S6. Planta de Personal. El Gobiemo establecera la planta de personal de la
Superintendencia de acuerdo con la estructura y funciones fijadas en este decreto, dentro de los seis
(6) meses siguientes a la fecha de su vigencia.

Dicha planta entrard a regir para todos los efectos legales y fiscales a partir de la fecha de su
publicacion.

ARTICULO 57. Atribuciones de los Funcionarios de la Planta Actual.Los funcionarios de
1a planta actual de la Superintendencia continuaran ejerciendo las atribuciones a ellos asignadas, hasta
tanto sea expedida la nueva planta de personal acorde con la gstructura que se establece en el
presente decreto.

ARTICULO 58. Autorizaciones Presupuestales. EI Gobierno Nacional efectuara las

operaciones y los traslados presupuestales que se requieran para la cumplida ejecucién de! presente
Decreto. '

ARTICULO 59. Vigencia. El presente decreto rige a partir de la fecha de su publicacién
y deroga los decretos 149 de 1976, 1918 de 1986 a excepcidn de los articulos 12y 13, y las demas
disposiciones que le sean contrarias.
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PUBLIQUESE Y CUMPLASE
Dado en Santafé de Bogota, D.C., a 30 de Diciembre de 1992

EL MINISTRO DE HACIENDA Y CREDITO PUBLICO
RUDOLF HOMMES RODRIGUEZ

EL MINISTRO DE TRABAJO Y SEGURIDAD SOCIAL
LUIS FERNANDO RAMIREZ ACUNA

EL MINISTRO DE DESARROLLO ECONOMICO
LUIS ALBERTO MORENO MEJIA

EL DIRECTOR DEPARTAMENTO NACIONAL DE PLANEACION
ARMANDO MONTENEGRO TRUJILLO
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Ann2y T1
JAPAN

ANTIMONOPOLY ACT CONCERNING PROHIBITION OF PRIVATE
MONOPOLY AND MAINTENANCE OF FAIR TRADE
(Act No 34 of april 14 1947)

CHAPTER1 GENERAL PROVISIONS

Sec.1 [Purpose]

This Act, by prohibiting private monopolization, unreasonable restraint of trade and
unfair trade practices, by preventing excessive concentration of economic power and by
eliminating unreasonable restraint of production, sale, price, technology and the like,
and all other unjust restriction of business activities through combinations, agreements
and otherwise, aims to promote free and fair competition, to stimulate the creative
initiative of entrepreneurs, to encourage business activities of enterprises, to heighten
the level of employment and people's real income, and thereby to promote the
democratic and wholesome development of the national economy as well as to assure

the interests of consumers in general.
Sec.2 [Definitions]

(1) The term "entrepreneur” as used in this Act shall mean a person, who carries on
a commercial, industrial, financial or any other business. Any officer, employee, agent
or any other person who acts for the benefit of any entrepreneur shall be deemed to be
an entrepreneur in regard to the application of the provisions of the following

subsection and of Chapter III [trade associations] of the Act.

(2) The term "trade association" as used in this Act shall mean any combination or
federation of combinations of two or more entrepreneurs having as its principal purpose
the furtherance of their common business interest as entrepreneurs and includes one
taking either of the following forms: Provided, That a combination or federation of
combinations of two or more entreprenecurs, whose stock or other paid-up capital is
owned by the constituent entrepreneurs, and whose principal purpose is to operate and
which is actually operating a commercial, industrial, financial or any other business for

profit shall not be included:
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(i) Any association incorporated or not incorporated of which two or more
entrepreneurs are members (including any position similar thereto);

(ii) Any foundation with or without juridical personality of which two ormore
entrepreneurs control the appointment or dismissal of directors or managers, the
execution or continuation of business activities;

(iii) Any partnership of which two or more entrepreneurs are members, or any

contractual combination of two or more entrepreneurs.

(3) The term "officer" as used in this Act shall mean a director, a partner with
unlimited liabilities and executive power, an auditor, or any person with a similar
position, a manager, or other employee in chadge of business of the main or branch

office.

(4) The term "competition as used in this Act shall mean a situation in which two or
more entrepreneurs do or may, within the normal scope of their business activities and
without undertaking any significant change in their business facilities or kinds of
business activities, engage in any act prescribed in any one of the following paragraphs:
Provided, That paragraph (ii) below shall not apply to such competition as provided for
in Chapter IV [Stockholding, interlocking directorates, mergers and acquisitions of

business]:

(i) Supplying the same or similar goods or services to the same consumers Or users;

(ii) Getting supplies of the same or similar goods or services from the same supplier.

(5) The term "private monopolization" as used in this Act shall mean such business
activities, by which any entrepreneur, individually or by combination or conspiracy
with other entrepreneurs, or by in any other manner, excludes or controls the business
activities of other entrepreneurs, thereby causing, contrary to the public interest, a

substantial restraint of competition in any particular field of trade.

(6) The term "unreasonable restraint of trade" as used in this Act shall mean such
business activities, by which any entrepreneur, by contract, agreement or any other
concerted actions, irrespective of its names, with other entrepreneurs, mutually restrict
or conduct their business activities in such a manner as to fix,, maintain, or increase

prices, or to limit production, technology, products, facilities, or customers or suppliers,
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thereby causing, contrary to the public interest, a substantial restraint of competition

in any particular field of trade.

(7) The term "monopolistic situation" as used in this Act shall mean circumstances
in which each of the following market structures and undesirable market performances
exist in any particular field of business where the aggregate total amount of prices (this
term refers to the prices of the goods concerned less a sum equivalent to the amount of
taxes levied directly on such goods) of goods of the same description (including goods
capable of being supplied without making any significant change to their business
facilities or kinds of business activities; hereinafter in this subsection referred to as
"particular goods”) and those of any other goods having a strikingly similar function
and utility thereto, which are supplied in Japan (excluding those exported) or the total
amount of prices (this term refers to the prices of the services concerned less a sum
equivalent o the amount of taxes levied on the recipient of such services with respect
thereto) of services of the same description which are supplied in Japan, during the
latest one-year period designated by a Cabinet Ordinance, is in excess of fifty billion

yen:

(i) where the market share (this refers to the ratio accounted for by the aggregate
volume (in case it is not appropriate to be calculated by the quantity, the quantity shall
be represented in terms of the amount of the prices; the same shall apply hereinafter
in this paragraph) of the particular goods and any other goods having a strikingly
similar function and utility thereto or by the volume of the services, which are supplied
by the entrepreneur or entrepreneurs concerned, to total volume of those supplied in
Japan (excluding those exported) of an entrepreneur exceeds one-half or where the
combined market share of two entrepreneurs exceeds three-fourths during a given one-
year period;

(ii) Where there exist conditions which make it extremely difficult for any other
entrepreneur to be newly engaged in the said particular field of business;

(iii) Where the increase in the price of the particular goods or services supplied by
the entrepreneur concerned has been remarkable or the decrease therein has been
slight for a considerable period of time in the light of changes occurred in the supply
and demand, or in the cost of supplying for such goods or services during such period,
and where, in addition thereto, the said entrepreneur has fallen under any one of the
following requirements during said period:

(a) That the entrepreneur has earned profit rate far exceeding that which is
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established by a Cabinet Ordinance as the norm for the class of business designated by
such Cabinet Ordinance to which the said entrepreneur belongs; or

(b) That the entrepreneur has expended a level of selling costs and general and
administrative expenses far exceeding one which is considered as the norm for the field

of business to which the entrepreneur belongs.

(8) In the event any change has occurred in the economic conditions resulting in a
drastic change in domestic industrial shipments and wholesale prices, the amount of
prices as prescribed in the preceding subsection may be revised by virtue of a Cabinet

Ordinance to reflect such change.

(9) The term "unfair trade practices” as used in this Act shall mean any act coming
under any one of following paragraphs, which tends to impede fair competition and
which is designated by the Fair Trade Commission as such:

(i) Unjustly discriminating against other entrepreneurs;

(i) Dealing at unjust prices;

(iii) Unjustly inducing or coercing customers of a competitor to deal with oneself;

(iv) Dealing with another party on such terms as will restrict unjustly the business
activities of the said party;

(v) Dealing with another party by unjust use of one's bargaining position;

(vi) Unjustly interfering with a transaction between an entrepreneur who competes
in Japan with oneself or the company of which oneself is a stockholder or an officer and
his another transacting party; or, in case such entrepreneur is a company, upjustly
inducing, instigating, or coercing a stockholder or an officer of such company to act

against the interest of such company.

CHAPTER II PRIVATE MONOPOLIZATION AND UNREASONABLE
RESTRAINT OF TRADE

Sec.3 [Prohibition of private monopolization or unreasonable restraint of trade]

No entrepreneur shall effect private monopolization or unreasonable restraint of

trade.

Sec.4 [Prohibition of particular concerted practices]
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Deleted. (Act No.259 of 1953)
Sec.5 [Prohibition of private control organization]
Deleted. (Act No.259 of 1953)

Sec.6 [Prohibition of particular international agreements or contracts, filing

requirement]

(1) No entrepreneur shall enter into an international agreement or an international
contract which contains such matters as constitute unreasonable restraint of trade or

unfair trade practices.

(2) An entrepreneur who has entered into an international agreement or an
international contract (limited to only such an agreement or a contract that belongs to
the types which are prescribed by the Rules of the Fair Trade Commission as tending to
contain such matters as constitute unreasonable restraint of trade or unfair trade
practices) shall, in accordance with the Rules of the Fair Trade Commission, file a
report the/r‘_e_of ‘with the Commission, accompanied by a copy of the said agreement or
contract (\m the case of an oral agreement or contract, a document describing the

contents thereof), within thirty days from the conclusion of such agreement or contract.
Sec.7 [Elimination measures]

(1) In case there exists any act in violation of the provision of Section 3 prohibition
of private monopolization or unreasonable restraint of trade], or subsection (1) or (2) of
the preceding section, the Fair Trade Commission may, in accordance with the
procedures as provided for in Division II [procedures]), Chapter VIII, order the
entrepreneur.concerned to file reports, or to cease and desist from such acts, to transfer
a part of his business, or to take any other measures necessary to eliminate such acts in

violation of the said provisions.

(2) The Fair Trade Commission may, when it finds it particularly necessary, even
when an act in violation of the provisions of Scction 3 [prohibition of private

monopolization or unreasonable restraint of trade] has alrcady ceased to exist, order
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the entrepreneurs concerned, in accordance with the procedures as provided for in
Division II [procedures), Chapter VIII, to take measures to publicize that the said act
has been discontinued and order any other measures necessary to ensure elimination of
the said act: Provided, That the foregoing shall not apply to cases where one year has
elapsed since the date of discontinuation of the said act without recommendation being
given to the entrepreneur concerned or without the hearing procedures being initiated

with respect to the said act.
Sec.7-2 [Surcharges]

(1) In case any entrepreneur effects an unreasonable restraint of trade or enters into
an international agreement or an international contract containing such matters as
constitute an unreasonable restraint of trade, which pertains to the price of goods or
services or results in affecting in effect the price of such goods or services by curtailing
the volume of supply thereof, the Fair Trade Commission shall order the entrepreneur
concerned, in accordance with the procedures as provided for in Division II {procedures],
Chapter VIII, to pay to the Treasury a surcharge of an amount equivalent to an amount
arrived at by multiplying the sales amount of such goods or services, computed in
accordance with the method prescribed by a Cabinet Ordinance, for the period from the
date on which the entrepreneur was engaged in the business activities as
implementation of such conduct to the date on which the entrepreneur ceased to engage
in the business activities as implementation of such conduct (in case such period
exceeds three years, the period shall be for three years retroactively from the date on
which the entrepreneur ceased to engage in the business activities as implementation
of such conduct: hereinafter referred to as "period of such implementation") by six
percent (or by two percent for retail business or by one percent for wholesale business):
Provided, That in case the amount thus computed falls below five hundred thousand

yen, the Commission shall not order the payment of such a surcharge.

(2) In the case of the preceding subsection, the term "six percent’ appearing in the
preceding subsection shall be "three percent" and the term "two percent" shall be "one

percent," if the entrepreneur falls under any one of the following paragraphs:

(i) Any company whose capital or subscription is not more than 100 million yen and
any company or individual whose pay-roll employees are not more than 300 persons,

whose main activity is to carry on business in the fields of manufacturing, mining,
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transportation and other kinds of business (excluding the kinds of business stipulated
in paragraph (ii) of this subsection and the kinds of business stipulated by the Cabinet
Ordinance pursuant to paragraph (iii) of this subsection);

(i) Any company whose capital or subscription is not more than 10 million yen and
any company or individual whose pay-roll employees are no more than 50 persons,
whose main activity is to carry on business in the fields of retail trade or services
(excluding the kinds of business stipulated in the Cabinet Ordinance pursuant to
paragraph (iii) of this subsection); and any company whose capital or subscription is not
more than 30 million ven and any company or individual whose pay-roll employees are
not more than 100 persons, whose main activity is to carry on business in the wholesale
trade (excluding the kinds of business stipulated in the Cabinet Ordinance pursuant to
paragraph (iii) of this subsection; or

(iii) Any company whose capital or subscription is not more than that specified by
the Cabinet Ordinance for each kind of business and any company or individual whose
pay-roll employees are not more than that specified by the Cabinet Ordinance for each
kind of business, whose main activity is to carry on business in fields specified by such

Cabinet Ordinance.

(3) Any person who has received an order under the provisions of subsection (1)

shall pay the surcharges as provided for in subsection (1) and (2) of this section.

(4) In case the amount of surcharge calculated in accordance with the provisions of
subsection (1) or (2) of this section contains a fraction less than ten thousand yen, such

fraction shall be disregarded.

(5) In the case the entrepreneur who has committed an act in violation of the
provision of subsection (1) above is a company and if such company has ceased to exist
through a merger with another company, the violation of such company shall be
considered as a violation of the merging company or consolidated company as a result of

the merger, and the provisions of the preceding subsections shall apply thereto.

(6) When a period of three years has elapsed from the date of expiration of the period
of such implementation (or when a period of one year has elapsed from the date on
which the hearing procedures ended in case such hearing procedures had been initiated
with respect to such a violation (in case the expiration of the thrce-year period

following the expiration of the period of such implementation, then the date on which
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the three-year period expired), the Fair Trade Commission shall not order such
entrepreneur to pay a surcharge for such violation: Provided, That the foregoing shall
not apply to cases where the Fair Trade Commission has ordered to pay the surcharge
for the said violation to the Treasury under the provisions of Section 48-2(1) [surcharge

payment order] and thereafter.

CHAPTERIII TRADE ASSOCIATIONS
Sec.8 [Prohibited acts of a trade association, filing requirement]}

(1) No trade association shall engage in any acts which come under any one of the

following paragraphs:

(i) Substantially restraining competition in any particular field of trade;

(i) Entering into an international agreement or an international contract as
provided for in Section 6(1);

(iii) Limiting the present or future number of entrepreneurs in any particular field
of business; _

(iv) Unjustly restricting the functions or activities of the constituent entrepreneurs
(meaning an entrepreneur who is a member of the trade association; hereinafter the
same),

(v) Causing entrepreneurs to employ such acts as constitute unfair trade practices.

(2) Every trade association shall, when formed, in accordance with the rules of the
Fair Trade Commission, file a report thereof with the Commission within thirty days as

from the date of its formation.

(3) When any change has occurred to the matters reported under the preceding
subsection, the trade association concerned shall, in accordance with the Rules of the
Fair Trade Commission, file a report thereof with the Commission, within two months

after the end of the business year during which such change occurred.

(4) Every trade association shall, when dissolved, in accordance with the Rules of
the Fair Trade Commission, file a report thereof with the Commission, within thirty
days as from the date of its dissolution.
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Sec.8-2 [Elimination measures against prohibited acts of trade associations]

(1) When there exists any act in violation of the provisions of the preceding section,
the Fair Trade Commission may, in accordance with the procedures as provided for in
Division II [procedures], Chapter VIII, order the trade association concerned to file a
report, or to cease and desist from such act, to dissolve the said association, or to take

any other measures necessary to eliminate the said act.

(2) The provisions of Section 7(2) [measures against already ceased violation] shall
apply mutatis mutandis to any act in violation of provisions of subsection (1)(1), (iv) or

(v) of the preceding section.

(3) The Fair Trade Commission may, in accordance with the procedures as provided
for in Division II [procedures], Chapter V1III, in ordering a trade association to take any
of the measures set forth in subsection (1) above or Section 7(2) applicable mutatis
mutandis under the provisions of the preceding subsection, when it finds it particularly
necessary, at the same time order an officer, manager or constituent entrepreneur
(including other entrepreneur when a constituent entrepreneur is acting for the benefit
of the entrepreneur; the same shall apply in Section 48 [recommendation to the violator
to take elimination measures] (1) and (2)) of the said association to take measures
necessary to ensure the measﬁres provided for in subsection (1) above or Section 7(2)

applicable mutatis mutandis under the provisions of the preceding subsection.
Sec.8-3 [Surcharges against constituent entrepreneurs]

The provisions of Section 7-2 [Surcharge] shall apply mutatis mutandis to cases
where an act is committed in violation of the provisions of Section 8(1) [prohibited acts
of a trade association] (i) or (ii) (applying only to such an entrepreneur who is a party to
an international agreement or an international contract which contains such matters
as constitute an unreasonable restraint of trade). In this case, the term "any
entrepreneur” appearing in subsection (1) of Section 7-2 shall read "any trade
association", the term "entrepreneur concerned” appearing therein shall rcad "the
constituent entrepreneur”" (other entrepreneur when a constituent entrepreneur 1s
acting for the benefit of the entrepreneur; the same shall apply hereinafter in this

section) of the trade association concerned and the term "such entrepreneur" appearing
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in subsection (2) of the said section shall read "the constituent entrepreneur of such

trade association concernec.”

CHAPTER III.II MONOPOLISTIC SITUATIONS
Sec. 8-4 [Measures against a monopolistic situation]

(1) When there exists a monopolistic situation, the Fair Trade Commission may order
the entrepreneur concerned, in accordance with the procedures as provided for in
Division II [procedures], Chapter VIII, to transfer a part of his business or to take any
other measures necessary to restore competition with respect to such goods or services:
Provided, That the foregoing shall not apply to cases where the Commission finds that
such measures may reduce the scale of business of the said entrepreneur to such an
extent that the costs required for the supply of goods or services which such
entrepreneur supplies will rise sharply, undermine its financial position and make it
difficult for the entrepreneur to maintain its international competitiveness, or where
other alternative measures may be taken which the Commission finds sufficient to

restore competition with respect to such goods or services.

(2) In issuing an order prescribed in the preceding subsection, the Fair Trade
Commission shall give consideration, based on the items prescribed in each of the
following paragraphs, to the smooth conduct of business activities by the entrepreneurs
concerned, and those associated with them and the stabilization of livelihood for those
employed by such entrepreneurs:

(i) Assets, income and expenditures and other aspects of accounting;

(i) Officers and employees;

(iii) Location of factories, workyards and offices and other locational conditions;

(iv) Aspects of business facilities and equipments;

(v) The substance of patent rights, trademark rights and other intellectual property
rights and other technological features;

(vi) Capacity for and situations of production and sales, etc.;

(vii) Capacity for and situations of obtaining funds and materials, etc.;

(viii) Situations of supply and distribution of goods or services.
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CHAPTER IV STOCKHOLDINGS, INTERLOCKING DIRECTORATES,
MERGERS AND ACQUISITIONS OF BUSINESS

Sec.9 [Prohibition of holding company]

(1) No holding company shall be established.

(2) Any company (including a foreign company; hereinafter the same) shall not

operate as a holding company in Japan.

(3) The term "holding company" as used in the preceding two subsections shall mean
a company whose principal business is to control the business activities of a company or
companies in Japan by means of holding of stock (including shares of partnership;

hereinafter the same).

Sec.9-2 [Restriction on total amount of stockholding by a giant non-financial company]
(1) Any stock company whose business is other than financial (this term refers to
those engaged in banking, trust banking, insurance, mutual financing and securities
businesses; the same meaning shall apply hereinafter) and whose capital is larger than
ten billion yen or whose net assets (this term refers to the sum of an amount arrived at
by deducting the total liabilities from the total assets listed in the latest balance sheet
and the amount by which the net assets have increased as a result of an issuance of new
stock in accordance with the provisions of Section 280-2 of the Commercial Code (Act
No.48 of 1899) or as a result of an issuance of new stock by the exercise of pre-emptive
right endowed by cum right corporate bonds, or as a result of a merger or the
conversion of corporate bonds, if any; hereinafter the same meaning shall apply in this
section) are larger than thirty billion yen shall not acquire or hold stock of companies in
Japan in excess of its capital or its net assets, whichever is larger (hereinafter referred
to as "the base amount"), if by so doing total amount of acquiring price of such stocks
(another price if it is listed so in the latest balance sheet; the same meaning shall apply
hereinafter) which it has acquired or holds exceeds the base amount: Provided, That
the foregoing shall not apply to the acquisition or holding of such stock in the cases

provided for in any one of the following paragraphs;

(i) The acquisition or holding of stock of a company in Japan which has been

prescribed by a Cabinet Ordinance and which has been invested in by a juridical person
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established by the government, or a local public authority, or a juridical person
established under a special law whose total amount of capital is owned by the
government or whose liabilities may be contractually guaranteed by the government;

(ii) The acquisition or holding of stock of a company in Japan, as prescribed by a
Cabinet Ordinance, engaged in a business contributive to the development of industries
and the progress of economy and societies, which requires large sum of funds cf such a
magnitude as to make it difficult to procure by ordinary meauns;

(iii) The acquisition or holding of stock of a company in Japan whose purpose is to
engage in any one or two or more of the following businesses, and which performs
business activities pursuant to the objective thereof;

(a) Business undertaken outside Japan (including the business undertaken in
Japan which is closely connected with, and incidental to, such business);

(b) Business of investment or long-term loans to foreign governments or foreign
juridical persons (including those businesses which are closely connected with, and
incidental to, such businesses, hereinafter referred to as "investment and financing
business™);

(c) Investment and financing business to the companies provided for in the
preceding paragraph; or

(d) Investment and financing business to the companies which fall under the
purview of this paragraph;

(iv) The acquisition or holding of stock of a company in Japan, as prescribed by a
Cabinet Ordinance, engaged in the business provided for in paragraph (ii) above, and in
the investment and financing business as provided for in the preceding paragraph;

(v) The acquisition or holding of stock of a company in Japan, established by
partially separating the business actually performed by itself, whose issued stock is
wholly acquired or owned immediately after the establishment by itself: Provided, That
this shall apply only to cases where such stock is held for two years or less from the said
company's establishment;

(vi) The acquisition or holding of stock of a company in Japan, established by joint
investment with a foreign government, foreign juridical person or foreign national
(referred to as "co-investment company" in subsection (5) below) when it is particularly
necessary for the operation of its business to take the form of such a co-investment
company therein: Provided, That this shall apply only to such cases where
authorization of the Fair Trade Commission is obtained in advance in accordance with
the provisions of the Rules of the Commission;

(vii) The acquisition or holding of new stock acquired or held due to a stockholder
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allocation on currently held stock (excluding the stock held under the provisions of the
paragraphs (i) to (iv) inclusive, of the preceding paragraph): Provided, That this shall
apply only to cases where such stock is held for two years or less from the date of its
acquisition;

(viii) The acquisition or holding of stock as a result of the enforcement of a lien,
pledge, mortgage, or as a result of payment in kind: Provided, That this shall apply only
to cases where such stock is held for one year or less from the date of its acquisition (or
for one year or less from the date on which it is decided to conclude rehabilitation
procedures, in case the stock is deemed to have been acquired through payment in kind
under the provision of Section 265 [special provisions to Section 9-2 or Section 11 of the
Act] of the Company Rehabilitation Act (Act No.172 of 1952)]; or

(ix) The acquisition or holding of stock of a company in Japan for an imperative
reason; Provided, That this shall apply only to cases where approval of the Fair Trade
Commission is obtained in advance (or without delay after the acquisition of such stock,
in case it is acquired under urgent and imperative circumstances) in accordance with
provisions of the Rules of the Fair Trade Commission , and where such stock is held for

the period or less stipulated by such approval.

(2) If, as a result of a decrease in the base amount of the stock company as provided
for in the preceding subsection, the total amount of the acquisition price of stock beld in
companies in Japan (excluding the holdings which fall under any one of the paragraphs
of the said subsection; the same shall apply in the following subsection) turns out to be
1n excess of the base amount, the total amount of such acquisition price shall be deemed
as the base amount for the purpose of applying the provisions of the preceding
subsection during the five years beginning from the date on which the acquisition price

exceeded the base amount.

(3) In case the base amount decreases still more during the five-year period under
the preceding subsection, the base amount determined prior to such decrease or the
total amount of the acquisition price of stock held in companies in Japan as of the date
on which the period as provided for in the preceding subsection expired, whichever 1s
the smaller, shall be deemed as the base amount for the purpose of applying the
provisions of subsection (1) above during the five-year period. The same shall apply to
cases where the base amount decreased still more during the five-year period

immediately following such decrease.
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(4) The provisions of the preceding two subsections shall not apply to cases where
the base amount has increased beyond the amount which is deemed as the base amount

then effective under these provisions.

(5) When the Fair Trade Commission grants authorization under subsection (1) (vi),
it shall, in advance, consult with the Minister of Finance and the competent minister

having jurisdiction over the business in which the co-investment company is engaged.

(6) When the Fair Trade Commission grants authorization under subsection (1) (vi)
or approval under paragraph (ix) of the said subsection, the Commission shall, in
advance, consult with the minister or ministers who are empowered by virtue of a
special law to make recommendations or give instructions with respect to the financial
management of the companies which seek to acquire stock and are subject to such

authorization or approval.

(7) In case a company which falls under subsection (1) (iii) above ceases to become
subject thereto, the provision of the said subsection shall not apply to the bolding of
stock of such company for one year immediately following the date on which such

company ceased to fall thereunder.

(8) In case any company acquires stock of another company in Japan under urgent
and imperative circumstances that are subject to an ex post facto approval under
subsection (1) (ix) above but fails to obtain such approval, the provision of the said
subsection shall not apply to the holding of such stock for one month immediately

following the date on which such company failed to obtain such approval.

(9) In the event, as a result of a change in economic conditions, any drastic increase
or decrease occurs in the amounts of capital and net asseis of the stock companies
which rank among the largest two hundred in terms of the size of their capital and net
assets (excluding those engaged in financial business; the same shall apply in this
subsection), the amount stipulated in subsection (1) may be revised by virtue of a

Cabinet Ordinance to reflect such change.
Sec.10 [Prohibition of particular stockholding by a company, filing requirement]

(1) No company shall acquire or hold stock of a company or companics in Japan
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where the effect of such acquisition or holding of stock may be substantially to restrain
competition in any particular field of trade, or shall acquire or hold stock of a company

or companies in Japan through unfair trade practices.

(2) Every company in Japan whose business is other than financial and whose total
asscts (meaning total amount of the assets according to the latest balance sheet;
hereinafter the same) exceed two billion yen or every foreign company whose business
is other than financial, shall, in case it holds stock of another company or companies 1n
Japan (including the stock held in the form of trust property of pecuniary or security
trust of which it is a trustor or beneficiary and can exercise its voting rights or where
such trustor or beneficiary can issue instructions regarding the exercise of such voting
rights), submit, in accordance with the Rules of the Fair Trade Commission, a report on
such stock held in its name or in the name of trustee as of the end of every business

year to the Commission within three months therefrom.
Sec.11 [Restriction on stockholding rate by a financial company]

(1) No company engaged in financial business shall acquire or hold stock of another
company in Japan if by doing so it holds in excess of five percent (ten percent in the
case of an insurance company) of the total outstanding stock: Provided, That the
foregoing shall not apply to such cases where authorization of the Fair Trade
Commission is obtained in advance in accordance with the Rules of the Fair Trade
Commission, or to such cases failing under any one of the following paragréphs:

(i) Acquisition or holding of stock as a result of the enforcement of lien, pledge,
mortgage, or of payment in kind;

(i) Acquisition or holding of stock by a company engaging in securities in the course
of its business;

(iii) Acquisition or holding of stock in the form of trust property of pecuniary or
security trust; Provided, That this shall apply only to cases where the trustor or the
beneficiary of such trust property can exercise his voting rights or where such trustor

or beneficiary can issue instructions regarding the exercise of such voting rights.

(2) Any company whose business is financial, being desirous, in the case of
paragraphs (i) and (ii) of the preceding subsection, of holding stock of another company
or companies in Japan over the period of one year from the date of such acquisition in

excess of five percent of the total outstanding stock, shall, in accordance with the Rules
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of the Fair Trade Commission, obtain authorization in advance from the Commission.
The authorization of the Fair Trade Commission in such case shall be granted with a
condition that the company engaged in financial business should promptly dispose of

the said stock.

(3) When the Fair Trade Commission grants authorization under the provisions of
the two preceding subsections, it shall, in advance, consult with the Minister of

Finance.
Sec.12 [Restriction on acquisition of corporate bonds]
Deleted. (Act No.214 of 1948)
Sec.13 [Prohibition of particular interlocking directorates, filing requirement]

(1) Neither an officer nor an employee (meaning in this section a person other than
officers in the regular employment of a company) of a company shall hold at the same
time a position as an officer in another company or companies in Japan wherever the
effect of such an interlocking directorate may be substantially to restrain competition

in any particular field of trade.

(2) No company shall coerce another company or companies in Japan in competition
with it in Japan, through unfair trade practices, to admit one of its officers concurrently
to the position of an officer or an employee of the latter company or companies, or to
admit its employee, concurrently to the position of an officer of such company or

companies.

(3) Every officer or employee of a company who holds concurrently the position of an
officer in another company or companies in Japan in competition with it in Japan, shall,
in case the total assets of either one company exceed two billion yen, file, in accordance
with the Rules of the Fair Trade Commission, a report thereof with the Commission

within thirty days as from the date of assuming the position of such an officer.

Sec.14 [Prohibition of particular stockholding by a person other than a company, filing

requirement]
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(1) No person other than a company shall acquire or hold stock of another company
or companies in Japan whenever the effect of such acquisition or holding of stock may
be substantially to restrain competition in any particular field of trade, or shall acquire

or hold stock of another company or companies in Japan through unfair trade practices.

(2) Every person other than a company shall, in case he has come to hold stock of
two or more companies mutually competing in Japan in excess of ten per cent of the
total outstanding stock of the respective cormpany, file, in accordance with the Rules of
the Fair Trade Commission, a report on such stock with the Commission within thirty

days as from the date of such holding.
Sec.15 [Prohibition of particular mergers, filing requirement]

(1) No company in Japan shall effect a merger coming under any one of the following
paragraphs:

(i) Where the effect of a merger may be substantially to restrain competition in any
particular field of trade;

(i1) Where unfair trade practices have been employed in the course of the merger.

(2) Every company in Japan, which is desirous of becoming a party to a merger shall,
in accordance with the provisions of the Rules of the [Fair Trade Commission, file a

report with the Commission.

(3) No company in Japan shall, in the cases coming under the preceding subsection,
effect a merger until the expiration of a thirty-day waiting period from the date of the
issuance of the receipt of the said report: Provided, That the Fair Trade Commission
may, when it finds it necessary, shorten the said period, or extend it by an additional

period of time not exceeding sixty days with the consent of the companies concerned.

(4) The Fair Trade Commission shall, where it determines to initiate hearing
preceedings or makes a recommendation with a view to ordering the nccessary
mecasures relating to the merger in question pursuant to the provisions of Section 17-2
[elimination measures against unlawful acts relating to a company, ete.], do so before
the expiration of a thirty-day waiting period as provided for in the preceding subsection,
or of any shortened or extended period under the proviso thereof: Provided, That the

foregoing provisions shall not apply in cases where there has been a false statement
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with respect to important matters in the report specified in subsection (2) above.
Sec.16 [Prohibition of particular acquisitions of business, etc., filing requirement]

The provisions of the preceding section shall apply mutatis mutandis to an act of a

company coming under any one of the following paragraphs:

(i) Acquiring the whole or a substantial part of the business in Japan of another
company;

(ii) Acquiring the whole or a substantial part of the fixed assets used for the
business in Japan of another company;

(iii) Taking on lease of the whole or a substantial part of the business in Japan of
another company;

(iv) Undertaking the management of the whole or a substantial part of the business
in Japan of another company;

(v) Entering into a contract which provides for a joint profit and loss account for

business in Japan with another company.
Sec17 [Prohibition of evasion]

No acts in whatever form or manner shall be committed to evade such prohibitions
or restrictions as provided for by Section 9 to the preceding section inclusive
[prohibition of holding company, restriction on total amount of stockholding by a giant
non-financial company, prohibition of particular stockholding by a company, restriction
on stockholding rate by a financial company, prohibition of particular interlocking
directorates, prohibition of particular stockholding by a person other than a company,

prohibition of particular mergers, prohibition of particular acquisition of business, etc.].
Sec.17-2 [Elimination measures against unlawful acts relating to a company, etc.]

(1) Where there exists any act in violation of the provisions of Section 9-2(1)
[restriction on total amount of stockholding by a giant non-financial company], Section
10 [prohibition of particular stockholding by a company], Section 11(1) [restriction on
stockholding rate by a financial company], Section 15(1) [prohibition of particular
mergers] (including such cases where the said provisions are applied mutatis mutandis

by Section 16 [prohibition of particular acquisition of business, etc.]) or the preceding
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section , the Fair Trade Commission may, in accordance with the procedures as
provided for in Division II (procedures), Chapter VIII, order the entrepreneur
concerned to submit a report, or to dispose of the whole or a part of his stocks to
transfer a part of his business, or to take any other measures necessary to eliminate

such ac ¢s in violation of the said provisions.

(2) Where there exists any establishment of an act in violation of the provisions of
Section 9(1) [prohibition of establishment of a holding company] or (2) [prohibition of
operation as a holding company), Section 13 [prohibition of particular interlocking
directorates], Section 14 [prohibition of particular stockholding by a person other than
a company] or the preceding section, the Fair Trade Commission may, in accordance
with the procedures as provided for in Division II [procedures], Chapter VIII, order the
person violating such provisions to submit a report or to dispose of the whole or a part
of his stocks, to resign from his position as an officer in a company, or to take any other

measures necessary to eliminate such acts in violation of the said provisions.
Sec.18 [Measures against the establishment of a holding company or ar illegal merger]

The Fair Trade Commission may, in case where any company has been established
in violation of the provisions of Section 9(1) [prohibition of establishment of a holding
company] or companies that have merged in violation of the provisions of Section 15(2)
[filing of merger] and (3) [waiting period of merger], bring a suit to have the said

establishment or merger declared null and void.

CHAPTER IV-1I PARALLEL PRICE INCREASES
Sec.18-2 [Reporting requirement on parallel price-increases]

(1) If, in any particular field of business where the total price of goods (this term
refers to the price of the goods concerned less an amount equivalent to the amount of
taxes levied directly on such goods) of the same description supplied in Japan
(excluding those exported; hereinafter the same in this section) or the total prices of
services (this refers to the price of the services concerned less an amount equivalent to
the amount of taxes levied on the recipients of such services with respect thereto) of the

same description supplied in Japan during a one-year period designated by a Cabinet
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Ordinance, is in excess of thirty billion yen, the ratio of the total amount of such goods
or services supplied by the three entrepreneurs, which rank among the three largest
entrepreneurs in Japan in terms of volume of supply (this refers to the quantity of
goods or services of the same description which one entrepreneur supplied during a
given one-year period, and in case it is not appropriate to be calculated by the quantity,
the quantity shall be represented in terms of the amount of their prices; hereinafter the
same meaning in this section) to the aggregate volume of such goods or services of the
same description supplied in Japan during such one-year period (hereinafter referred
to as "the aggregate volume") exceeds seven tenths, and if two or more major
entrepreneurs (including the largest one) (this term means the five entrepreneurs each
of which account for one twentieth or more of the aggregate volume and rank among
the five largest entrepreneurs in Japan; hereinafter the same meaning in this section)
raise the price they use as the basis of their transactions in such goods or services of the
same description by an identical or similar amount or percentage within a period of
three months, the Fair Trade Commission may ask such major entrepreneurs for a
report, furnishing a statement of reasons for such a raise in the price of such goods or
services: Provided, That this shall not apply to price increases effected by
entrepreneurs whose price of such goods or services is authorized or approved by, or
filed with the competent minister in charge of the business in which the said
entrepreneurs are engaged (in case such price shall be filed with the competent
minister, this shall apply only to such cases where the competent minister has the

authority to order a change in such price).

(2)In the event any change has occurred in the economic conditions resulting in a
drastic change in domestic industrial shipments and wholesale prices, the amount of
prices as prescribed in the preceding subsection may be revised by virtue of a Cabinet
Ordinance to reflect such change.

CHAPTER V UNFAIR TRADE PRACTICES
Sec.19 [Prohibition of unfair trade practices]

No entrepreneur shall employ unfair trade practices.

Sec.20 [Measures against unfair trade practices]
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(1) When there exists any act in violation of the preceding section, the Fair Trade
Commission may, in accordance with the procedures as provided for in Division II
[procedures], Chapter VIII, order the entrepreneur concerned to cease and desist from
the said act, to delete the clauses concerned from the contract and to take any other

measures necessary to eliminate the said act.

(2) The provisions of Section 7(2) [measures against already ceased violations] shall

apply mutatis mutandis to an act in violation of the preceding section.
CHAPTER VI EXEMPTIONS
Sec.21 [Natural monopoly]

The provisions of this Act shall not apply to such acts relating to the production, sale,
or supply as are done in the proper course of business by a person engaging in railway,
electricity, gas, or any other business constituting a monopoly by the inherent nature of
the said business.

Sec.22 [Legitimate acts under special laws and orders]

(1) The provisions of this Act, where there exists a special law concerning a specific

industry, shall not apply to legitimate acts of an entrepreneur or a trade association

conducted in accordance with such a special law or an order based upon such law.

(2) Such special laws as provided for in the preceding subsection shall be specified

by separate law.
Sec.23 [Acts under intellectual property rights]

The provisions of this Act shall not apply to such acts recognizable as the exercise of
rights under the Copyright Act, the Patent Act, the Utility Model Act, the Design Act or

the Trademark Act.

Sec.24 [Acts of cooperatives]
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The provision of this Act shall not apply to such acts of a cooperative (including a
federation of cooperatives) which conforms to the requirements stipulated in each of the
following paragraphs and which has been formed in accordance with the provisions of a
separate law: Provided, That the foregoing shall not apply to such cases where unfair
trade practices are employed, or where competition in any particular field of trade is
substantially restrained, resulting in unjust rise of prices:

(i) Its purpose shall be mutual aid among small scale entrepreneurs or consumers;

(ii) It shall be voluntarily formed; and the participation in and withdrawal from the
cooperative shall be voluntary;

(iif) Each member shall possess equal voting right; and

(iv) If distribution of profits among members is contemplated, the limits shall be

stipulated in a law or a Cabinet Ordinance, or in the articles of an association.
Sec.24-2 [Resale price maintenance contracts]

(1) The provision of this Act shall not apply to legitimate acts performed by an
entrepreneur who produces or sells a commodity, the uniform quality of which is easily
identifiable and which is designated by the Fair Trade Commission, with another
entrepreneur who buys such commodity, in order to fix and maintain the resale price
thereof (this térm means hereinafter the price at which the latter entrepreneur or a
third entrepreneur who purchases from him sells such commodity): Provided, That the
foregoing shall not apply if the said act tends to be crossly injurious to the interest of
consumers in general, or if it is done against the will of the entrepreneur who produces

the said commodity by an entrepreneur whose business is to sell the said commodity.

(2) The Fair Trade Commission shall not designate a commodity under the
provisions of the preceding subsection unless it comes under each of the following
paragraphs:

() The commodity shall be for the dairy use by the consumers in general; and

(i) Free competition shall exist with respect to the commodity.

(3) The designation of a commodity under the provisions of subsection (1) above

shall be made by a notification.

(4) Legitimate acts performed by an entreprencur whose business is to publish

copyrighted works or by an entrepreneur whose business is to sell such published
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works, in order to fix and maintain with another entrepreneur who buys such works

the resale price thereof, shall be exempted from the application of the provisions of Act.

(5) The organization formed in accordance with the provisions of any one of the
following Acts shall not be included in the term of "another entrepreneur” who buys
commodities or copyrighted works as provided for in subsection (1) or the preceding
subsection: Provided, That the foregoing provisions shall, in the case of the
organizations formed under the provisions of any one of the Acts mentioned in
cooperative, a minor business cooperative, a federation of cooperatives, a commercial
and industrial association or a federation of commercial and industrial associations
purchases such commodity as provided for in subsection (2) above or copyrighted works
as provided for in subsection (4) above, for the consumption of persons directly or
indirectly constituting the said business cooperative, a federation of cooperatives,
commercial and industrial associations or a federation of commercial and industrial

associations:

() National Public Service Act;

(i) Agricultural Cooperatives Act;

(ii1) National Public Service, etc., Mutual Aid Association Act;
(iv) Consumer Cooperatives Act;

(v) Fisheries Cooperatives Act;

(vi) Public Corporation, etc. Labor Relations Act;

(vii) Labor Unions Act;

(vii}) Small and Medium Sized Enterprise, etc., Cooperatives Act;
(ix) Local Public Service Act;

(x) Forestry Cooperatives Act;

(xi) Local Public Enterprise Labor Relations Act.

(6) When an entrepreneur as stipulated in subsection (1) above has fixed the resale
price under the said subsection and has entered into contract for the purpose of
maintaining it, he shall, in accordance with provisions of the Rules of the Iair Trade
Commission, file a report thereon with the Commission within thirty days from the

date of the conclusion of the said contract: Provided, That the foregoing shall not apply



TD/B/COM.Z/CLP/6
page 86

if the Fair Trade Commission stipulates otherwise in its Rules.
Set. 24-3 [Depression cartels]

(1) Where there exists an extreme disequilibrium of supply and demand for a
particular commodity, resulting in circumstances falling under each of the following
paragraphs, the provisions of this Act shall not apply to concerted activities of
entrepreneurs (including an act of a trade association which causes its constituent
entrepreneurs to undertake concerted activities; hereinafter the same) who produce the
said commodity or a trade association consisting of such entrepreneurs (hereinaf{ter
referred to as "producers, etc."), which have been obtained authorization under either of
the following two subsections: Provided, That the foregoing shall not apply when they
employ unfair trade practices or cause any entrepreneur to empioy such acts as

constitute unfair trade practices:

(i) The price of the said commodity is below the average cost of production, and a
considerable part of the entrepreneurs in the trade concerned may eventually be forced
to discontinue production,;

(i) It is difficult to overcome such circumstances as stipulated in the preceding

araeraph by the rationalization of individual enterprises.
grap D

(2) When circumstances provided for in the preceding subsection exist, those
producers, etc. who desire to offect concerted activities relating to restrictions on output
or sales, or on facilities or equipments (excluding such as will impede the renovation or
improvement of facilities) may, in order to overcome such circumstances, obtain from

the Fair Trade Commission authorization of the said activities in advance.

(3) When circumstances provided for in subsection (1) above exist and if restriction
on output of the commodity in a particular trade is found extremely difficult for
technical reasons, those producers, etc. who desire to effect concerted activities
involving price-fixing may, in accordance with the Rules of the Fair Trade Commaission,
obtain from the Fair Trade Commission authorization of the said activities in advance.
The same shall apply to a price-fixing agrecment eniered into concurrently with an
agreement provided for in the preceding subsection, when the concerted activities have
been effected upon authorization under the preceding subscction. and when such

concerted activities alone proved to be entircly inadequate to overcome the



TD/B/COM.2/CLP/6
page 87

circumstances stipulated in subsection (1) above.

(4) The Fair Trade Commission shall not grant authorization as provided for in the
preceding two subsections unless the concerted activities applied fall under the
conditions provided for in the preceding two subsections and conform with each of the

following paragraphs:

(i) That they do not exceed the necessary extent to overcome the circumstances
provided for in subsection (1) above;

(i1) That there is no likelihood of unjustly injuring the interests of the consumers in
general, and of related entrepreneurs;

(iii) That they are not unjustly discriminatory;

(iv) That they do not restrict unjustly participation in or withdrawal from such

activities.

(5) When the Fair Trade Commission has authorized or dismissed an application for
authorization under subsection (2) or (3) above, or has taken action pursuant to the
provisions of Section 66(1) [cancellation or modification of authorization] with regard to
authorization under subsection (2) or (3) above, it shall, without delay, make public the

fact showing the reason for said action.

(6) The producers, etc. engaged in concerted activities after obtaining authorization
under subsection (2) or (3) above shall, without delay, file a notification thereof with the

Fair Trade Commission, when they have discontinued the said activities.

(7) The Fair Trade Commission shall, where an objection to authorization under
subsection (2) or (3) above has been field, conduct an open hearing in accordance with

the Rules of the Fair Trade Commission.

(8) The Fair Trade Commission shall, prior to granting such authorization under
subsection (2) or (3) above, or to dismissing an application thereof, consult with the
competent minister in charge of the business concerned. The same shall apply when
the Fair Trade Commission intends to take action provided for in Section 66(1)
[revocation or modification of authorization, approval or decision] with respect to such

authorization under subsection (2) or (3) above.
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Sec.24-4 [Rationalization cartels]

(1) The Provisions of this Act shall not apply to concerted activities of producers, etc.
who have obtained authorization under the following subsection, where they are found
particularly necessary for effecting an advancement of technology, an improvement in
the quality of goods, a reduction in costs, an increase in efficiency or any other

rationalization of enterprises.

(2) Producers, etc. desirous of undertaking concerted activities regarding
restrictions on technology or kinds of product, utilization of {acilities for storage of raw
materials or products or for transportation thereof, or utilization or purchase of by-
products, waste, or scrap in the case provided for by the preceding subsection may, in
accordance with the provisions of the Rules of the Fair Trade Commission, obtain

authorization from the Fair Trade Commission in advance.

(2) The Fair Trade Commission shall not grant authorization under the preceding

in the preceding subsection, and conform with each of the following paragraphs:

(i) That thete is no likelihood of unjustly injuring the interests of users;

(i) That there is no likelihood of unjustly injuring the interests of the consumers in
seneral and of related entrepreneurs (excluding customers);

(ii)) That thev are not unjustly discriminatory;

(iv) That they do not restrict unjustly the participation in or withdrawal from such
activities:

(v) That where restrictions on a line of products are imposed differently on
participants in the concerted activities, such differentiation is not designed unjustly to
concentrate production of a particular product in the hands of any specific

entrepreneurs.
(4) The provisions of the proviso to subsection (1) and of subsections (5) to (8)

inclusive of the preceding scction shall apply mutatis mutandis to the concerted

activities as provided for in subsection (2).

CHAPTER VII DAMAGES
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Sec.25 [Absolute liability]
(1) Any entrepreneur who has effected private monopolization or unreasonable
restraint of trade or who has employed unfair trade practices shall be liable to

indemnify the person injured.

(2) No entrepreneur may be exempted from the liability as prescribed in the

preceding subsection by proving non-existence of wilfulness or negligence on his part.
Sec.26 {Restriction on excrcise of the right to claim for damages in court, preseription]

(1) The right to claim for damages in the preceding subsection may not be exercised
in court until the decision pursuant to the provisions of Section 48(4) [recommendation
decision], Section 53-3 [consent decision], or Section 54 [formal decision] has become
final and conclusive in case no decision has been made pursuant to the provisions
above.

(2) The right under the preceding subsection shall, upon expiration of three years

from the date on which the decision in the said subsection became final and conclusive,

be extinct by prescription.

CHAPTER VIII FAIR TRADE COMMISSION
Division I Organization and Power
Sec.27 [Duty and position]

(1) The Fair Trade Commission shall be established in order to attain the purpose of
this Act.

(2) The Fair Trade Commission shall be administratively attached to the Prime
Minister.

Sec.27-2 [Affairs under the jurisdiction of the Fair Trade Commission]
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The affairs under the jurisdiction of the Fair Trade Commission shall be as follows:

(i) Matters relating to regulation on private monopolization;

(ii) Matters relating to regulation on unreasonable restraint of trade;

(iii) Matters relating to regulation on unfair trade practices;

(iv) Matters relating to regulation on monopolistic situations;

(v) Doing surveys and research on business activities or actual economic conditions
or making coordination of economic laws or orders, relating to regulation on activities
which substantially restrain competition in any particular ficld of trade. regulation on
activities which tend to impede fair competition, regulation in order to prevent
excessive concentration of economic power or other regulation on unjust restriction of
business activities;

(vi) BRusiness which is assigned to the Fair Trade Commission based on a law
(including an order based on a law), in addition to those stipulated in any one of the

preceding paragraphs.
Sec.28 [Independence]

The chairman and the commissioners of the Fair Trade Commission perform their

duties independently.
Sec.29 [Organization, appointment of chairman and commissioners and their status]

(1) The Fair Trade Commission shall be composed of a chairman and four

commissioners.
(2) The chairman and the commissioners shall be apvointed by the Prime Minister
with the consent of both Houses of the Diet from among persons whose age is thirty five

or more and who are experts in law or economics.

(3) The appointment or dismissal of the chairman shall be attested to by the

Emperor.
(4) The chairman and the commissioners shall be public service officials.

Sec.30 [Term of office for chairman and commissioners]
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(1) The term of office for the chairman and the commissioners shall be five years:
Provided, That the term of office for the chairman and the commissioners appointed to

fill a vacancy shall be the remainder of the term of office of his predecessor.
(2) The chairman and the commissioners may be reappointed.

(3) The chairman and the commissioners shall retire from the office upon reaching

the age of seventy.

(4) If the term of office for the chairman or the commissioners expires, or a vacancy
occurs at the time when the consent of both Houses of the Diet is unobtainable because
the Diet is not in session or the House of Representatives is dissolved, the Prime
Minister may appoint the chairman or a commissioner from among such persons
having qualifications as provided for in the subsection (2) of the preceding section. In
this case the subsequent approval of both Houses shall be obtained at the earliest

session of the Diet after the appointment.
Sec.31 [Guarantee of status of chairman and commissioners]

The chairman or a commissioner may not, against his will, be removed from office
during his term of office, except in the cases falling under any one of the following

paragraphs:

(i) When he has been adjudicated as incompetent, quasi-incompetent, or in

bankruptcy; ‘

(i) When he has been dismissed by way of disciplinary punishment;

(ii1) When he has been punished for violation of this Act;

(iv) When he has been sentenced to imprisonment or heavier penalty;

(v) When the Fair Trade Commission has decided that he is incapable of executing
his duty on account of his physical or mental breakdown;

(vi) When the subsequent approval of both Houses of the Diet could not be obtained

in the case of subsection (4) of the preceding section.

Sec.32 [Dismissal of chairman or commissioners)
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In the case of paragraphs (i) or (iii) to (vi) inclusive of the preceding section, the
Prime Minister shall dismiss the chairman cr the commissioner concerned from his

office.

Sec.33 [Chairman]

(1) The chairman shall preside over the affairs of the Fair Trade Commission and

shall represent it.

(2) The Fair Trade Commission shall choose in advance a commissioner from among
the commissioners who acts on behalf of the chairman in case he cannot execute his

duty.

Sec.34 [Quorum and voting]

(1) Meeting of the Fair Trade Commission shall not be declared open and a decision
shall not be made without the attendance of the chairman and two or more

commissioners.

(2) All decisions of the Fair Trade Cominission shall be made by majority votes of the
attending commissioners. In case the votes are evenly divided, the chairman shall

have the power to decide.

(3) The decision of the Fair Trade Commission under the provisions of Section 31(v)
shall, irrespective of the provisions of the preceding subsection, be made with the
unanimous concurrence of all commissioners or the chairman except for the

commissioner or chairman concerned.

(4) For the purpose of applying the provisions of subsection (1) above, in case the
chairman cannot execute his duty, the commissioner chosen to act on behalf of the
chairman pursuant to subsection (2) of the preceding section shall be deemed to be the
chairman.

Sec.35 [Staff office personnel]

(1) The gencral secretariat shall be attached to the Fair Trade Commission for the



TD/B/COM. 2/CLP/6
page 93

discharge of its affairs.
(2) The secretary general shall be maintained in the general secretariat.

(3) The secretary general shall preside over the affairs of general secretariat
(excluding the affairs which the Fair Trade Commission decides to entrust hearing

examiners to conduct in accordance with the provisions of Section 51-2).
(4) Secretariat and bureaus shall be maintained in the general secretariat.

(5) The provisions of Section 7(2), (5), (6) and Section 19 of the National Government
Organization Law shall apply mutatis mutandis to the maintenance of secretariat and
bureaus in the preceding subsection, the scope of the affairs under the jurisdiction, and

internal organization.

(6) Hearing examiners, not exceeding five in number shall be maintained in the
general secretariat, whose duty shall be to conduct a part of the bearing procedures

(excluding the rendering of a decision).

(7) Hearing examiners shall be selected by the Fair Trade Commission from among
the personnel of the general secretariat who have been found to have the necessary
knowledge and experience in law and economics to conduct the hearing procedures and

to be capable of making a fair judgment.

(8) A public prosecutor, private attorney practicing at the time of the appointment,
or a person qualified to be an attorney at law shall be among the personnel of the

general secretariat.

(9) Duties to be placed upon the personnel who is a public prosecutor under the
preceding subsection shall be limited to matters relating to cases in violation of the
provisions of this Act.

Sec.35-2 [Local offices]

(1) Local offices shall be maintained at necessary places as local organization of the

general secretariat of the Fair Trade Commission.
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(2) The name, location and territorial jurisdiction of each local office under the

preceding subsection shall be provided for by a Cabinet Ordinance.

(3) Branches may be maintained at necessary places under local offices in order to

conduct a part of the affairs of local offices.

(4) The name, location and territorial jurisdiction of each branch under the

preceding subsection shall be provided for by the Ordinance of Prime Minister's Office.
Sec.35-3 [Administration of personnel]

With regard to the appointment, dismissal, disciplinary measures, and other
matters relating to the administration of personnel of the general secretariat, the
provisions of the National Public Service Personnel Act (Act No.120 of 1947) shall
apply.

Sec.36 [Salaries of chairman and commissioners]
(1) The salaries of the chairman and the commissioner shall be provided for

separately.

(2) The salaries of the chairman and the commissioner shall not be reduced in

amount against their will while they are in office.
Sec.37 [Prohibition of certain activities of chairman, commissioners and personnel]

The chairman, each commissioner and such personnel of the Fair Trade Commission
as may be stipulated by a Cabinet Ordinance shall not engage in any one of the
following activities while he is in office:

(1) Becoming a member of the Diet or of the legislative assembly of a local public
authority, or actively engage in political activities;

(i) Holding any other remunerative position except as permitted by the Prime
Minister; or

(ii1) Engage in commerce or any other business for pecuniary gain.

Sec.38 [Prohibition of expression of opinion]
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The chairman, each commissioner and other personnel of the Fair Trade
Commission shall not express their views outside the Fair Trade Commission on the
existence or non-existence of facts or application of law with regard to a case of
violation: Provided, That the foregoing shall not apply to cases provided for in this Act

or where the presentation of the results of his study concerning this Act is made.

Sec.39 [Duty to preserve trade secrets}

The chairman, each commissioner and other personnel of the Fair Trade
Commission, or any person who once held such position, shall not divulge or make
surreptitious use of trade secrets of entreprencurs which came to their knowledge in

the course of their duties.
Sec.40 [Compulsory powers of inquiry]

The Fair Trade Commission may, if necessary for the performance of its functions,
order government agencies, legal entities established by a special law or an order,
entrepreneurs, or organizations of entrepreneurs, or their personnel to appear before
the Commission, or may require them to submit necessary reports, information or data.
Sec.41 [Entrustment of research and surveys]

The Fair Trade Commission may, if necessary, for the performance of its functions,
entrust government agencies, legal entities established by a special law or an order,
schools, entrepreneurs, organizations of entrepreneurs, or persons of learning and
experience to carry out necessary research and surveys.

Sec.42 [Public hearings]

The Fair Trade Commission may, if necessary for the performance of its duties, hold

public hearings'to obtain views of the public.
Sec.43 [Publication of appropriate matters]

The Fair Trade Commission may, in order to ensure proper c¢nforcement of this Act,
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make public any appropriate matters with the exception of trade secrets of

entrepreneurs.

Sec.44 [Reports to the Diet, submission of opinions]

(1) The Fair Trade Commission shall submit to the Diet, through the Prime Minister,
an annual report on the enforcement of this Act. In this case, the report shall contain
an outline of the report ordered to be submitted under the provisions of Section 18-2(1)

[reporting requirement on parallel price increases).

(2) The Fair Trade Commission may submit to the Diet, through the Prime Minister,

1ts views on matters necessary to attain the purpose of this Act.

Division II Procedures

Sec.45 [Report and detection of violation]

(1) Any person may, when he considers that a fact in violation of this Act exists,
report the said Tact to the Fair Trade Commission and ask for the appropriate measures
to be taken.

(2) The Fair Trade Commission, upon receipt of such report as provided for in the

preceding subsection, shall make necessary investigation with respect to the case.

(3) Where any report submitted under the provisions of subsection (1) above
specifies in writing any fact or facts in accordance with the Rules of the Fair Trade
Commission, and when the Commission decides to take, or not to take, appropriate
measures with respect to the case referred to in the report, the Fair Trade Commission

shall promptly notify that effect to the person who made such report.

(4) The Fair Trade Commission may, when it considers that a violation of this Act or

a monopolistic situation exists, take appropriate measures on its own authority.

Sec.45-2 [Procedures for measures against a monopolistic situation]
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(1) The Fair Trade Commission shall, if it considers that there exists a fact which
fall: under the purview of a monopolistic situation, and if it decides to take a measure
set forth in subsection (3) of the preceding section, make a notice of such action to the
competent minister having jurisdiction over business in which the entrepreneur

concerned is engaged.

(2) Incase a notice under the provision of the preceding subsection has been made,
the minister may present to the Commission his view regarding the existence or the
absence of such a monopolistic situation and his view regarding other alternative
measures which he feels would be sufficient to restore competition as provided for in

the proviso to Section 8-4(1) [measures against a monopolistic situation].
Sec.46 {Compulsory measures for investigation]

(1) The Fair Trade Commission may, in order to conduct the necessary investigation
with regard to a case of violation, take any one of the following measures:

(i) Ordering perzons concerned with a case, or witnesses to appear for interrogating,
hearing their views or collecting reports from them,

(ii) Ordering experts to appear to have them give expert testimony;

(i) Orderirig persons holding accounting books, documents and other matters to
submit the same, or to retain such submitted matters; or

(iv) Entering any place of business of the persons concerned with a case, or other
necessary places and inspecting conditions of business operation and property,

accounting books, documents and other matters.

(2) The Fair Trade Commission may, when 1t finds it proper, designate, in
accordance with the provisions of a Cabinet Ordinance, investigators from among the
personnel of the Fair Trade Commission and cause them to take the measures as

provided for in the preceding subscction.

(3) Where an inspection is to be conducted by the personnel in accordance with the
provisions of the preceding subsection, they shall be required to carry their

identification cards and to show it to the persons concerned.

(4) The authority to take action pursuant to the provision of subsection (1) above

shall not be construed as one granted for criminal investigation.
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Sec.47 [Investigation record]

The Fair Trade Commission shall, when it has conducted the necessary
investigation of a case of violation, keep an investigation record of the main points
thereof, and when it has taken any measures as provided for in the preceding section, it

shall set out the result thereof.

Sec.48 [Recommendation to the violator to take elimination measures,

Recommendation decision]

(1) The Fair- Trade Commission may, when it finds that there exists any act in
violation of the provisions of Section 3 [prohibition of private monopolization or
unreasonable restraint of trade], Section 6(1) [prohibition of particular international
agreements or contracts], or (2) [filing requirement of the same], Section 8 [prohibited
acts of a trade association], Section 9(1) or (2) [prohibition of a holding company],
Section 9-2(1) [restriction on total amount of stockholding by a giant non-financial
company), section 10 [prohibition of particular stockholding by a company], Section 11
[restriction on stockholding rate by a financial compauny}, Section 13 [prohibition of
particular interlocking directorates], Section 14 [prohibition of particular stockholding
by a person other than a company], Section 15 (1) [prohibition of particular mergers]
(including such cases where the said provisions are applied mutatis mutandis by
Section 16 [prohibition of particular acquisitions of business, etc.]), Section 17
[prohibition of evasion] or Section 19 [prohibition of unfair trade practices], recommend
the persons who have committed such violation (including the officers and managers of
a trade association and its constituent entrepreneurs when the violating act relates to

the provisions of Section 8) to take appropriate measures.

(2) The Fair Trade Commission may, if it finds that any act in violation of the
provisions of Section 3 [prohibition of private monopolization or unreasonable restraint
of trade], Section 8(1) [prohibited acts of a trade association] (i), (iv) or (v) or Section 19
[prohibition of unfair trade practices], has already ceased to exist, and if it finds 1t
particularly necessary, recommend to the person who committed such violation
(including the officers and managers of such trade association and its constituent
entreprencurs when the violating act relates the provisions of Section 8(1)(1), (iv) or (v))

to take appropriate measures.
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(3) Any person who has received a recommendation under the provisions of the
preceding subsection shall notify without delay to the Fair Trade Commission whether

or not he accepts the said recommendation.

(4) The Fair Trade Commission may, when the person receiving the
recommendation under the provisions of the preceding two subsections has accepted it,
render a decision on the line of the said recommendation without resorting to the

hearing procedures.
Sec.48-2 [Procedures for surcharges]

(1) The Fair Trade Commission shall, when it finds there exists a fact as provided
for in subsection (1) [surcharges) of Section 7-2 (including cases where this provision is
applicable mutatis mutandis under Section 8-3 [surcharges against constituent
entrepreneurs]: hereinafter the same in this section), order the entrepreneur or the
constituent entrepreneurs of the trade association (or other entrepreneur in case a
constituent entrepreneur is acting for the benefit of the other eatreprencur; hereinafter
the same in this section) to payv to the Treasury a surcharge as prescribed in Section 7-
2(1) or (2): Provided, That in case hearing procedurcs have been initiated with respect
to such violating act, such order shall not be issued by such time as such procedures

have been completed.

(2) An order prescribed in the preceding subsection (hereinafter referred to as
"payment order") shall be made by serving to such entrepreneur a certified copy of such
payment order which states the amount of the surcharge to be paid, the basis of
calculation of such amount, the violating act responsible for such surcharge and

deadline for payment.

(3) The deadline for payment of such surcharge as prescribed in the preceding
subsection shall fall on a date two months after the date on which such payment order

is forwarded.

(4) The Fair Trade Commission shall, whei it contemplates issuing a payment order,
give in advance, the entrcpreneur or the constituent entreprencur of the trade

association concerned, an opportunity to present his views and to submit evidence in
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support thereof.

(5) If any person is dissatisfied with the payment order, he may, in accordance with
the Rules of the Fair Trade Commission and within thirty days from the date on which
the certified copy of such order was forwarded, request the Commission to initiate

hearing procedures on the said case.

(8) Expect in cases where such a decision was rendered pursuant to the provisions of
subsection (4) of the preceding section, Section 53-3 [consent decision] or Section 54
[formal decision] with respect to the said violating act, a payment order shall be deemed
final and conclusive for the purpose of applying the provisions of Section 26 [restriction
on exercise of the right to claim for damages in court, prescription], after the lapse of

the period prescribed in the preceding subsection.
Sec.49 [Initiation of hearing procedures]

(1) The Fair Trade Commission may, in the case of Section 48(1) or (2)
[recommendation to the violator to take elimination measures] or in the case where
there exists a monopolistic situation (excluding the case provided for in the proviso to
Section 8-4(1) [measures against a monopolistic situation]. The same shall apply in
Section 54(1) [formal decision}, and if it finds that it would be in the public interest to

initiate hearing procedures on the case, initiate hearing procedures on the said case.

(2) When a request as prescribed in subsection (5) of the preceding section is filed,
the Fair Trade Commission shall, except in cases where it rejects the said request as
unlawful by a decision, without delay initiate the hearing procedures on the case which

is the subject of such request.

(3) In case hearing procedures have been initiated pursuant to the provisions of the

preceding subsection, the payment order issued relating to such case shall lose effect.

(4) The Fair Trade Commission shall, when it contemplates initiating hearing
procedures on a case relating to Section 8-4(1) [measures against a monopolistic
situation], consult with the competent minister having jurisdiction over the business in

which such entrepreneur is cngaged.
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Sec.50 [Complaints, initiation of hearing procedures}

(1) The complaint shall be made in writing, in which the outline of the case shall be
stated, and the chairman and the commissioners participating in the voting of the

decision to issue the complaint shall sign it and affix their seal thereto.

(2) The hearing procedures shall be initiated by serving a certified copy of the
complaint upon a person to be ordered to take such measures (referred to as
"elimination, etc. measures” in Section 52(1) [respondent's defense] as provided for in
Section 7(1) [elimination measures] or {2) [elimination measures against already ceased
violations] (including the cases applicable mutatis mutandis under the Section 8-2(2)
and Secction 20(2)), Section 8-2(1) or (3) [elimination measures], Section 8-4(1)
[measures against a monopolistic situation], Section 17-2 [elimination measures] or
Section 20(1) [elimination measures] or such person requesting the initiation of the
hearing procedures in accordance with the provisions of Section 48-2(5) [request for
initiation of hearing procedures on surcharges] (hereinafter referred to as

"respondent").

(3) The respondent shall be ordered to appear on the date of the hearing

proceedings.

(4) The date of the hearing proceeding shall be fixed on a day later than thirty days
from the date of serving the certified copy of the complaint: Provided, That the

foregoing shall not apply when the consent of the respondent is obtained.
Sec.51 [Answers]

A respondent shall, upon receipt of the certified copy of the complaint, submit an

answer without delay to the Fair Trade Commission.
Sec.51-2 [Entrusted proceedings by hearing examiners]

The Fair Trade Commission may, after issuing a complaint, entrust hearing
examiners to conduct a part of the hearing procedures (excluding the decision) in
addition to taking the measures under cach paragraph of Section 46(1) [compulsory

measures for investigation], in accordance with the Rules of the Fair Trade
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Commission: Provided, That this shall not apply to such person or persons who have
performed the duty as the investigator of the said case or those who have intervened in

the investigation of the said case.
Sec.51-3 [Powers of investigators at hearing proceedings]

An investigator designated in accordance with the provisions of Section 46(2)
[designation of investigators], may attend hearing proceedings, request evidence to be

adopted, and perform other necessary acts.
Sec.52 [Respondent's defense]

(1) A respondent or his representative may, at hearing proceedings, state the reason
why an order of the Fair Trade Commission to take elimination, ctc. measures or to pay
a surcharge under the provisions of Section 7-2(1) [surcharges) (including such case
when the said provisions are applied mutatis mutandis by Section 8-3 [surcharges
against constituent entrepreneurs]) in regard to the said case should not be made,
submit supporting evidence therefor, request the Fair Trade Commission to interrogate
necessary witnesses, to order expert witnesses to testify, to order holders of accounting
books, documents and other matters to submit them, or to enter the necessary places
and inspect the conditions of business and property, accounting books and other
matters, or may interrogate witnesses or expert witnesses who are required to attend

the hearing proceedings by order of the Fair Trade Commission.

(2) A respondent may be represented by an attorney at law or any other appropriate

persons approved by the Fair Trade Commission.
Sec.52-2 [Disclosure of reasons for non-adoption of evidehce]

In case the Fair Trade Commission has not adopted any evidence introduced by the
investigator, the respondent or his representative, the Commission shall state the
reason for not having adopted such evidence.

Sec.52-3 [Non-appearance of respondents]

The Fair Trade Commission may conduct the hearing proceedings even if the
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respondent or his representative fails to appear on the date of the said hearing

proceedings without a justifiable cause.
Sec.53 [Hearing proceedings, stenographic record]

(1) All hearihg proceedings shall be made public: Provided, That when it is found
necessary to protect the trade secrets of an entrepreneur, or necessary to the public

interest, a hearing proceeding shall not be made public.

(2) A stenographer shall attend all hearing proceedings to record statements made

therein.
Sec.53-2 [Qualification for witness, right to refuse testimony, oath, etc.]

(1) The provisions of Sections 143 to 147 inclusive [principles on qualification for
witness, relationship between public service secret and witness qualification,
responsibility of oneself or close relatives and the right to refuse testimony], Section
149 [qualification for witness, the right to refuse testimony], Section 154 to 156
inclusive [oath of witness, testimony of estimated matters], Section 165 [expert
witnesses], and Section 166 [oath of expert witness] of the Code of Criminal Procedures
shall apply mutatis mutandis to the procedures by which the Fair Trade Commission or
hearing examiners, in the course of hearing proceedings, interrogate a witness, or order

an expert to give his testimony.

(2) In such cases as provided for in the preceding subsection, the terms "court’,
"question”, and "defendant” shall read as "the Fair Trade Commission or hearing

examiners", "interrogate” and "respondent” respectively.
Sec.53-2-2 [Opportunity to state the case directly to the Commission]

In case the Fair Trade Commission has entrusted hearing examiners to conduct a
part of the hearing procedures in accordance with the provisions of Section 51-2
[entrusted proceedings by hearing examincrs], if the respondent or his representative
so requests, the Commission shall give the respondent or his representative an
opportunity to state their views directly to the Commission: Provided, That this shall

not apply to a case in which the hearing procedures have been initiated pursuant to the
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provision of Section 49(2) [initiation of hearing procedures on surcharges] and a
decision has been rendered with respect to the violating act of such case pursuant to the
provision of Section 48(4) [recommendation decision], the following section [consent

decision] or Section 54 [formal decision].

Sec.53-3 [Consent decision]

The Fair Trade Commission may, after determined to initiate the hearing
procedures, when the respondent, admitting the findings of fact and the application of
law stated in the complaint, submits to the Fair Trade Commission a written statement
setting forth that he will accept the decision without resorting to subscquent hearing
proceedings, and files a plan setting forth concrete measures which he proposes
voluntarily to take in order to eliminate such violation, or to ensure the elimination of
such violation, or to restore competition with respect to the goods or services involved
in the monopolistic situation, if the Commission finds it appropriate, render a decision
on the line of the concrete measures as stated in such plan without subsequent hearing

proceedings.

Sec.54 {Formal decision]

(1) The Fair Trade Commission shall, when it finds after hearing proceedings that
violation of the provisions of Section 3 [prohibition of private monopolization or
unreasonable restraint of trade], Section 6(1) [prohibiticn of particular international
agreements or contracts] or (2) [filing requirement of the same], Section 8 [prohibited
acts of a trade association], Section 9(1) or (2) [prohibition of holding company], Section
9-2(1) [restriction on total amount of stockholding by a non-financial giant company),
Section 10 [prohibition of particular stockholding by a company], Section 11(1)
[restriction on stockholding rate by a financial company], Section 13 [prohibition of
particular interlocking directorates], Section 14 [prohibition of particular stockholding
by a person other than a company], Section 15(1) [prohibition of particular mergers]
(including such cases where the said provisions are applied mutatis mutandis by
Section 16 [prohibition of particular acquisition of business, etc.]), Section 17
[prohibition of evasion] or Section 19 [prohibition of unfair trade practices] exists or
that a monopolistic situation exists, order the respondent by a decision to take such
measures as provided for in Section 7(1) [elimination measures], Section 8-2(1) or (3)

[climination measures], Section 17-2 [elimination measures], Scction 20(1) {elimination
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measures] or Section 8-4(1) [measures against a monopolistic situation].

(2) The Fair Trade Commission shall, when it finds after hearing proceedings that
such act in violation of the provisions of Section 3 [prohibition of private
monopolization or unreasonable restraint of trade}, Section 8(1) [prohibited acts of a
trade association] (i), (iv) or (v) or Section 19 [prohibition of unfair trade practices] no
longer exists and if it finds it particularly necessary, order, by a decision, the
respondent to take the measures provided for in Section 7(2) [measures against already
ceased violations] (including cases to which the said subsection is applicable mutatis

mutandis in Section 8-2(2) and Section 20(2)).

(3) The Fair Trade Commission shall, when it finds after hearing proceedings that
such acts or a monopolistic situation as provided for in subsection (1) did not exist at
the time when it issued the complaint, that such acts as provided for in the said
subsection or a monopolistic situation existed by the time of the issuance of the
complaint, but the said acts or a monopolistic situation have already ceased to exist
(excluding the decision under the preceding subsection), or that a monopolistic
situation exists and falls under the proviso to Section 8-4(1), make clear the said fact by
a decision.

Sec.54-2 [Surcharge payment order]

The Fair Trade Commission shall, when it finds after hearing proceedings a fact as
provided for in Section 7-2(1) [surcharges] (including cases where this provision is
applicable mutatis mutandis by Section 8-3 ([surcharges against constituent
entrepreneurs]), order, by a decision, the respondent to pay to the Treasury a surcharge

levied on such violation.

(2) The provisions of Section 48-2(3) [deadline for payment of surcharges] shall

apply mutatis mutandis to a decision provided for in the preceding subsection.
Sec.54-3 [Findings based on cvidence]
In rendering a decision as provided for in the preceding two sections, the Fair Trade

Commission shall, except in the case of facts not challenged by the respondent or

known publicly, find the facts in question based on the evidences examined at the
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hearing procedures.
Sec.55 [Meetings for decision]
(1) Decisions shall be made by meeting of the chairman and the commissioners.

(2) The provisions of Section 34(1), (2) and (4) [quorum and voting] shall apply

mutatis mutandis to such meetings as provided for in the preceding subsection.

(3) For a decision ordering the respondent or respondents to take the measures
provided for in Section 8-4(1) [measures against a monopolistic situation], the decision
shall be supported by three or more commissioners or chairman, notwithstanding the
provision of section 34(2) which are applied mutatis mutandis by the preceding

subsection:
Sec.56 [Closed meetings]

Meetings of the Fair Trade Commission shall not be made public.
Sec.57 [Form of decision]

(1) Decisions shall be rendered in writing; and the written decisions shall show the
fact found by and the application of law thereto made by the Fair Trade Commission
and in the case of the decision under Section 54-2(1) [surcharge payment order], the
basis of calculating the surcharge; and the chairman and the commissioners
participating in the voting shall sign it and affix their seal thereto.

(2) A dissenting opinion may be stated in a written decision.

Sec.58 [Effective date of decision]

(1) A decision shall take effect from the time when the certified copy of the written

decision has been served to the respondent.

(2) Any decision ordering the respondent or respondents to take the measures

provided for in Section 8-4{2) [measures against a monopolistic situation] shall not be
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enforced unless and until such decision becomes final and conclusive.

Sec.59 [Interventions of the third parties interested]

The Fair Trade Commission may, if it finds it necessary, cause, on its own authority,
a third person interested in the result of the decision, to be a party to the hearing
procedures: Provided, That it shall in advance interrogate the respondent and the said

third party.
Sec.G0 [Interventions of a government agency or public organization]

Any government agency or public organization interested in a case may, if it finds it
necessary in the public interest, intervene in the hearing procedures as a party with

the approval of the Fair Trade Commission.

Sec.61 [Opinions of a government agency or public organization]

Any government agency or public organization interested in a case may, in order to
protect the public interest, express its views to the Fair Trade Commission.

Sec.62 [Stay of execution of FTC's order by deposit]

(1) When the Fair Trade Commission has ordered by a decision to cease and desist
from acts constituting violations or any other measures in accordance with the
provisions of Section 54(1) or (2) [formal decision], the respondent may stay the
execution of the said order by depositing such bond or securities as may be fixed by the

court until the said decision becomes final and conclusive.

(2) The court ruling under the provisions of the preceding subsection shall be made

in accordance with the Act or Procedures in Non-Contentious Matters.
Sec.63 [Forfeitures of deposit]
(1) In a case where a respondent has made the deposit in accordance with the

provisions of subsection (1) of the preceding section and the decision in question has

become final and conclusive, the court may, upon application of the Fair Trade
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Commission, forfeit the whole or a part of such bond or securities deposited.

(2) The provisions of subsection (2) of the preceding section shall apply mutatis

mutandis to the court ruling under the provisions of the preceding subsection.
Sec.64 [Compulsory measures for investigation after decision]

The Fair Trade Commission may, if it considers particularly necessary after a
decision rendered in accordance with the provisions of Section 54(1) or (2) [formal
decision], take measures or may cause its personnel to take measures in accordance

with the provisions of Section 46 [compulsory measures for investigation].
Sec.64-2 [A reminder for payment of surcharge and measures against delinquency]

(1) If any person fails to pay a surcharge by the designated deadline, the Fair Trade
Commission shall press such person to pay the surcharge by serving a written

reminder specifying a deadline therefor.

(2) In case a reminder is served pursuant to the provisions of the preceding
subsection, the Fair Trade Commission may collect an arrearage charge computed at a
rate of 14.5 percent per annum of the amount of such surcharge as prescribed in the
said subsection for the number of days intervening between the date immediately
following the deadline and the date of payment: Provided, That this shall not apply to

cases where the arrearage charge involved is less than one thousand yen.

(3) In case the amount of an arrearage charge, computed in accordance with the
provisions of the preceding subsection, contains a fraction of less than one hundred yen,

such fraction shall be disregarded.

(4) In case any person on whom a reminder has been served under the provisions of
subsection (1) fails to pay a surcharge overdue, the Fair Trade Comimission may collect

such surcharge based on the example of the national tax delinquency procedures.

(5) The claim on a defaulted surcharge as prescribed in the preceding subscction
shall have a lien next to those of the national and local taxes, and the prescription on

such claim shall be the same as that of the national tax.
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Sec.65 [Dismissal of application for authorization, etc.]

(1) The Fair Trade Commission shall, when an application for authorization under
the provisions of Section 3-2(1)(vi) [application for authorization of holding of stock of
joint ventures with a foreign person, etc. by a giant non-financial company], Section
11(1) or (2) [application for authorization of stockholding by a financial companyl,
Section 24-3(2) or (3) [application for authorization of depression cartels], or 24-4(2)
[application for authorization of rationalization cartels] or an application for approval
under the provision of Section 9-2(1)(ix) [application for approval of stockholding by
imperative reasons by a giant non-financial company] has been filed and if it. finds the

said application to be groundless, dismiss it by a decision.

(2) The provisions of Section 45(2) [investigation in case of report of a violation]
shall apply mutatis mutandis to the application for authorization or approval in the

preceding subsection.
Sec.66 [Revocation or modification of authorization, approval or decision]

(1) The Fair Trade Commission may, when it finds, with respect to the authorization
or approval as prescribed in subsection (1) of the preceding section, that the facts
required for the said authorization or approval have ceased to exist or have changed,

revoke or modify such authorization or approval after hearing procedures.

(2) The Fair Trade Commission may, when it finds that further maintenance of a
decision is unreasonable and contrary to the public interest due to the changes in
cconomic conditions and to other reasons, revoke or modify it by a decision: Provided,
That the foregoing shall not apply if the interest of the respondent may be injured

thereby.
Sec.67 [Urgent injunction]

(1) The court may, upon application of the Fair Trade Commission, when it finds the
matter to be one of urgent necessity, order the person doing an act suspected of
violation of the provisions of Section 3 [prohibition of private monopolization or

unreasonable restraint of trade], Scction 6(1) [prohibition of particular intcrnational
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agreements or contracts], Section 8(1) [prohibited acts of a trade association], Section
9(1) or (2) [prohibition of holding company], Section9-2(1) [restriction on total amount
of stockholding by a non-financial giant company], Section 10 (1) [prohibition of
particular stockholding by a company], Section 11(1) [restriction on stockholding rate
by a financial company], Section 13(1) or (2) [prohibition of particular interlocking
directorates], Section 14(1) [prohibition of particular stockholding by a person other
than a company], Section 15(1) [prohibition of particular mergers] (including such cases
where the said provisions are applied mutatis mutandis by Section 16 [prohibition of
particular acquisitions of business, etc.]), Section 17 [prohibition of evasion] or Section
19 [prohibition of unfair trade practices), temporarily to cease and desist from the said
act, the exercise of voting rights or the execution of duties as an officer in a company, or

may rescind or modify such order.

(2) The court may, upon application of the Fair Trade Commission, when it finds the
matter to be one of urgent necessity, order the person who has obtained authorization
under the provisions of Section 24-3(2) or (3) [authorization of depression cartels] or
24-4(2) [authorization of rationalization cartels], when there is a reason to suspect, in
view of the provisions of Section 66(1) [revocation or modification of authorization],
that conditions necessitating revocation or modification of such authorization under
Section 24-3(2) or (3), or 24-4(2) have arisen, temporarily to suspend the said

authorized activity, or may revoke or modify such order.

(3) The provisions of Section 62(2) [mutatis mutandis application of the Act of
Procedures on Non-contentious Matters] shall apply mutatis mutandis to the court
ruling under the provisions of the preceding two subsections.

Sec.68 [Stay of urgent injunction]

(1) The execution of an urgent injunction under the provisions of the preceding

subsection (1) or (2), may be stayed by depositing such bond or sccurities as the court

may fix.

(2) The provisions of Section 63 [forfeitures of deposit] shall apply mutatis mutandis

to forfeiture of deposit under the provisions of the preceding subsection.

Sec.G9 [Access to records]
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Any interested person may request to the Fair Trade Commission, after the
issuance of a complaint, to peruse or copy the record of a case, or may ask the Fair
Trade Commission for a certified copy of a surcharge payment order or a decision or an

abridged copy thereof.
Sec.69-2 (Service]

With regard to the service of documents, the provisions of Section 162 [service
agent], Section 169 [place of service, service by meeting], Section 171 [supplementary
service, service by leaving] and Section 177 [certificate for service] of the Code of Civil
Procedures shall apply mutatis mutandis. In thiscase, the terms "marshal” and "court
clerk” shall read as "personnel of the Fair Trade Commission" and the term "court”

shall read as "the Fair Trade Commission".
Sec.70 [Matters to be provided for by a Cabinet Ordinance]

Necessary matters with respect to procedures for investigation and hearing
proceedings of the Fair Trade Commission, any other matters relating to the disposal of
cases as well as those with respect to deposit under Section 62(1) [stay of execution of
the Fair Trade Commission's order by deposit] and Section 68(1) [stay of urgent
injunction] shall be provided for by a Cabinet Ordinance except for such matters as arc

provided for in this Act.
Sec.70-2 [Special provisions for appeals]

The decision or any other measures (including the measures effected by an
investigator under the provisions of Section 46(2) [designation of and measures by
investigators] or by hearing examiners under Section 51-2 [entrusted proceedings by
hearing examiners]) that has been rendered by the Fair Trade Commission under the
provisions of this Division shall not be appealed under the Administrative Complaint
Review Act (Act No.160 of 1962).

Division ITI Miscellaneous Provisions
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Sec.71 [Procedures for designation of unfair trade practices in a specific field of

business]

The Fair Trade Commission shall, when it designates specific trade practices in a
specific field of business in accordance with the provisions of Section 2(9) [designation
of unfair trade practices], first hear the views of entrepreneurs operating in the same
line of business as that of the entrepreneurs who employ the said specific trade
practices, and hold a public hearing to obtain the views of the public and thereupon

shall make the designation after due consideration of the views presented.
Sec.72 [Designation of unfair trade practices by means of a notification]

Designation under the provisions of Section 2(9) [designation of unfair trade

practices] shall be made by a notification.
Sec.72-2 [Public hearing on a monopolistic situation]

In case the Fair Trade Commission tries to initiate the hearing procedures on a case
as prescribed in Section 8-4(1) [measures against a monopolistic situation], the

Commission shall hold a public hearing to obtain views of the public.
Sec.73 [Accusation, report on non-prosecution]

(1) The Fair Trade Commission shall, when it considers that a crime violating the

provisions of this Act exists, file an accusation with the Public Prosecutor General.

(2) The Public Prosecutor General shall, when he has taken measures not to
prosecute in a case which is the subject of an accusztion under the provisions of the
preceding subsection, without delay, submit to the Prime Minister through the

Minister of Justice a written report stating the said fact and rcasons therefor.

Sec.74 [Public Prosecutor General's request for the Fair Trade Commission’s

investigation, ctc.]

The Public Prosecutor General may, when he considers that a crime violating the

provisions of this Act exists, notify the Fair Trade Commission of the fact, and request
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it to investigate and report thereon.

Sec.75 [Compensation for witnesses or expert witness]

Witnesses or expert witness who have been ordered to appear or to give expert
testimony in a hearing proceeding in accordance with the provisions of Section 46(1)(1)
[the Fair Trade Commission's order to witnesses to appear, etc.] or (ii) [the Fair Trade
Commission's order to expert witness to appear, etc.], or (2) (investigator's order to the
same effect] or Section 51-2 [hearing examiners' order to the same effect], may claim a

traveling allowance and fces as provided for by a Cabinet Ordinance.

Sec.76 [Rule-making powers of the Fair Trade Commission]

The Fair Trade Commission may establish rules with respect to its internal
disciplines, procedures for disposing cases and any necessary procedures relating o

filing a report, applications for authorization or approval and other matters.

CHAPTER IX SUITS

Sec.77 [filing of a suit to quash a decision]

(1) A suit to quash a decision of the Fair Trade Commission shall be filed within
thirty days (three months in case of the decision under the provisions of Section 8-4(1)
[measures against a monopolistic situation]) from the date on which the decision

became effective.

(2) The time period stated in the preceding subsection shall be peremptory.
Sec.78 [Transmission of records]

The court shall, upon receipt of a suit, request the Fair Trade Commission without
delay, to transmit the records of the case concerned (including interrogation records of

persons concerned in the case, witnesses or expert witness, stenographic records, and

any other matters that may be used as evidences in court).
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Sec.79
Deleted. (Act No.140 of 1962)
Sec.80 [Binding authority of the Fair Trad. Commission’s findings]

(1) Findings of fact made by the Fair Trade Commission shall, if established by
substantial evidence, be binding upon the court in regard to the suit provided for in

Section 77(1) [filing of a suit to quash a decision].

(2) Whether such substantial evidence as provided for in the preceding subsection

exists or not shall be determined by the court.

Sec.81 [Offering of new evidence, reference back of the case to the Fair Trade

Commission]

(1) A party may plead to the court for offer to introduce new evidence relevant to the
case: Provided, That any such offer to introduce new evidence relating to the facts
found by the Fair Trade Commission shall have the reason which come under any one
of the following paragraphs:

(i) Where the Fair Trade Commission failed to adopt the evidence without good
cause; or

(ii) Where it was impossible to adduce evidence at hearing proceedings of the Fair
Trade Commission, and there was no gross negligence on the part of the party in failing

to adduce such evidence.

(2) In the cases prescribed in proviso to the preceding subsection, the onus shall be
on the party concerned to show either of the reasons provided for in the preceding

subsection.

(3) When the court finds there is a reason for offer to introduce new evidence under
proviso to subsection (1) and it is necessary to examine such evidence, it shall refer the
case back to the Fair Trade Commission and order it to take appropriate measures after

examining such evidence.

Sec.82 [Quashing decisions]
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The court may quash a decision of the Fair Trade Commission if the decision falls
under any one of the following paragraphs:
(i)  If the facts on which the decision is based are not established by
substantial evidence, or
(ii) If the decision is violating the Constitution, or other laws or

orders.
Sec.83 [Reference back of a decision]

The court may, when it finds it necessary that further hearing proceedings shall be
conducted in a case where it shall quash a decision of the Fair Trade Commission, refer

the case back to the Fair Trade Commission giving the reasons therefor.
Sec.84 [Request for the Fair Trade Commission's opinion on amount of damages]

(1) When a suit for indemnification of damages under the provisions of Section 25
[absolute liability] has been filed, the court shall, without delay, request the opinion of
the Fair Trade Commission with respect to the amount of damages caused by such

violations as provided for in the said section.

(2) If a counter claim for indemnification of damages under the provisions of Section
25 is made in court proceedings for the purpose of offsetting the other claim, the

provisions of the preceding subsection shall apply mutatis mutandis.
Sec.85 [Original jurisdiction]

Original jurisdiction over any suit coming under any one of the following

paragraphs shall lie in the Tokyo High Court:

(1) A suit concerning a decision of the Fair Trade Commission;
(i1) A suit concerning indemnification of damages under the provisions of Section 25
(absolute liability); or

(iii) A suit concerning offenses as provided for in Sections 89 to 91 inclusive.

Sec.86 [Exclusive jurisdiction of the Tokyo High Court]
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Any case stipulated in Section 62(1) [stay of execution of the Fair Trade
Commission's decision by deposit], Section 63(1) [forfeitures of deposit] (including cases
where the said provisions are applied mutatis mutandis by Section 68(2) [stay of urgent
injunction)), Section 67(1) and (2) [urgent injunction], Section 97 [administrative fines
for contraventions of decisions] and Section 98 [adminiétrative fines for disobeying

urgent injunction] shall be under the exclusive jurisdiction of the Tokyo High Court.
Sec.87 [Special panel in the Tokyo High Court]

(1) A panel of judges invested with the jurisdiction to hear exclusively the suit
provided for in Section 85 [original jurisdiction] and such cases as stipulated in the
preceding section shall be established within the Tokyo High Court.

(2) The number of judges in the panel under the preceding subsection shall be five.

Sec.88 [Suit for the cancellation of authorization of depression cartel or rationalization

cartel]

A suit for the cancellation of authorization under the provisions of Section 24-3(2) or
(3) [authorization of depression cartels], or Section 24-4(2) [authorization of
rationalization cartels] may not be filed unless and until a ruling on the objection to the

authorization has been rendered.
Sec.88-2 [Special provisions for suits relating to FTC decisions]

With respect to a suit relating to a decision of the Fair Trade Commission, the
provisions, of Section 6 [Minister of Justice's guidance, etc. to administrative agencies
on suits] of the Act concerning the Authority of the Minister of Justice over the Suits in
which Interests of State Are Involved (Act No.194 of 1947) shall not apply.

CHAPTER IX-II MISCELLANEOUS PROVISIONS

Sec.88-3 [Interim measures)
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In case any Cabinet Ordinance or Rules of the Fair Trade Commission is instituted,
amended or repealed in accordance with the provisions of this Act, necessary interim
measures {including those relating to penal provisions) may be provided ior by virtue of
such Cabinet Ordinance or Rules of the Fair Trade Commission to the extent deemed

reasonably necessary as a consequence of such institution, amendment or repeal.

CHAPTER X PENAL PROVISIONS

Sec.89 [Penalties against private moacpolization or unreasonable restraint of trade, or

substantial restraint of competition by a trade association]

(1Y Any person committing one of the following ofienses shall be punished by penal
servitude for not more than three vears or bv a fine of not more than five million yen:
(i) Anv person who, in violation of the provisions of Section 3 [prohibition of private
monopolizaticn or unreasonable restraint of trade], effected private menopolization or
unreasonable restraint of trade: ot
(ii) Aoy persoc who, in violation of the provisivns of Section 8(1) [prohibited actsof a
|

trade associaticn! (1). effected substantial restraint of competition in any particular

field of trade.

(2) An attempt to commit an offense f{alling under the preceding subsection shall be

punished.

Sec.90 [Penalties against prohibiied internaticnal agreements or contracts, prohibited

acts of trade association, or non-observance of fina! and conclusive decision]

Any person committing one of the following offenses shall be punished by penal

servitude for not more than two years or by a fine of not more than three million yen:

() Any person who, in violation of the provisions of Section 6(1) [prohibition of
particular international agreements or contracts) or Section 8(1)(ii) [prohibition of
particular international agreements or contracts by a trade association] entered into an
international agreement or an international contract which contains such matters as
constitute unreasonable restraint of trade;

(ii) Any person wha violated the provision of Section 8(1) (iii) [limiting the number

~
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of entrepreneurs by a trade association] or (iv) [restriction on function or activity of the
constituent entrepreneur by a trade association}; or

(iii) Any person who failed to comply with the decision as provided for in Section
48(4) lrecommendation decision}, Section 53-3 [consent decision] or Section 54(1) or (2)

[formal decision], after it has become final and conclusive.

Sec.91 [Penalties against holding company, prohibited stockholding or interlocking
directorates, etc.]

Any person committing one of the following offenscs shall be punished by penal

servitude for not more than one year or by a {ine of not more than two million yen:

(i) Any person who, in violation of the provisions of Section 9(1) [prohibition of
establishment of a holding company], established a holding company, or violated the
provisions of subsection (2) [prohibition of operation as a holding company] of the said
section;

(ii) Any person who, in violation of the provisions of Section 9-2(1) [restriction on
total amount of stockholding by a giant non-financial company], acquired or held stock;

(iii) Any person who, in violation of the provisions of the first part of Section 10(1)
[prohibition of particular stockholding by a company], acquired or held stock;

(iv) Any person who, in violation of the provisions of Section 11(1) [restriction on
stockholding rate by a financial company]. acquired or held stock: or who, in viclation of
the provisions of subsection (2) of the said section, held stock;

(v) Any person who, in violation of the provisions of Section 13(1) [prohibition of
particular interlocking directorates], held concurrently positions as an officer of a
company;

(vi) Any person who, in violation of the provisions of the first part of Section 14(1)
[prohibition of particular stockholding by a person other than a company], acquired or
held stock; or

(vii) Any person who, in violation of the provisions of Section 17 [prohibition of
evasion], committed such prohibitions or restrictions prescribed in the paragraphs

above.

Sec.91-2 [Penalties against failure to file reports, etc.]

Any person committing onc of the following offenses shall be punished by a {ine of
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not more than two miilion yen:

(1) Any person who. in viclation of the provisions of Section 5(2) {filing requirement
of specific international agreements or contracts), failed to file a report, or filed a false
reporty;

(i) Any person who, in violation of the provisions of Section 8(2) to (4) inclusive
(filing requirement of a trade association]. failed o file a report, or filed a false report;

(iii) Any person who, in violation of the provisions of Section 10(2) [filing
requirement of stockholding by a company), failed to submit a report, or submitted a

faise report:

o I

(iv) Any person who, in violation of the provisions of Section 13(3) [filine

‘)v«

requirement of inferiocking directorates], failed to file a reporr, or filed a f{alse report;

() Aay person whe. in violation of the provisions of Section 14(2) [fiing
1oiding by a person cther than a company
report. or submitted a false reporg;

‘viv Any person who, in violation of the provisions of Section 15(2) [fi'iing

requirem t of mergers] (including cases where the said provisions are apnlmd mutstis
rmutasdis by Section 18 [filing requiremeat of acquisitions of business, etc.]). failed to
file a report, or filed a false report

(vii) Any person who in violatior of the provisions of Section 15(3) [waiting period of
mergers]. effected regisrration of establishment of a company by merger or the
registration of change 1a the previously registerad entry;

(vii) Any person whe, in viclation of the provisions of Section 15(3) [waiting pericd
of mergers] which are applied mutatis mutandis by Section 16 [prohibition of particular
acquisition of business, etc.]. carried out an act coming under any one of the paragraphs
of Section 18;

(ix) Any person who in viclation of the provisions of Section 18-2(1) [filing
requirement of a report on parallel price increases], failed to file a report, or filed a false
report; or

(x) Any person who, in violation of the provisions ol Section 24-2(G) [filing

requirement of resale price contacts], failed to file a report or filed a false report.

Sec.92 [Concurrent punishment]
Any person committing any one of the offenses stipulated in Scctions 89 to 91

inclusive [penalties against private monopolization, unrcasonable restraint of trade,
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prohibited acts of trade association, prohibited international agreements or contracts,
non-observance of final and conclusive decision, prohibited stockholding, etc] may,

according to the circumstances, be punished by both penal servitude and a fine.

Sec.92-2 [Penalties against perjury]

(1) Where any witness or expert witness, who testified in accordance with the
provisions of Section 53-2 [qualification for witness, right to refuse testimony, oath,
etc], made a false statement or expert testimony, he shall be punished by penal

servitude from not less than three months to not more than ten years.

(2) Where a person commiiting an offense under the preceding subsection confesses
his crime prior to the termination of the hearing procecdings and before the discovery

of such offense, the penalty for such offense may be commuted or remitted.

Sec.93 [Penalties against divulging secrets]

Any person who violated the provisions of Section 39 [duty to preserve trade secrets]
shall be punished by penal servitude for not more than one year or by a fine of not more

than one hundfed thousand yen.

Sec.94 [Penalties against interference with inspection, etc.]

Any person who refused, obstructed or evaded the inspection as provided for in
Section 46(1)(iv) [inspection] or (2) measures by investigator], or Section 51-2
[entrusted proceedings by hearing examiners], shall be punished by penal servitude for

not more than six months or by a fine of not more than two hundred thousand yen.

Sec.94-2 [Penalties against non-compliance with compulsory measures]

Any person coming under any one of the following paragraphs shall be punished by

a fine of not more than two hundred thousand ycn:

(i) Any person who, in violation of such orders as provided for in Scction 40
[compulsory powers for inquiry], failed to appear or to submit a report, information or

data, or submitted a false report, information or data;
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(ii) Any person concerned with a case or any witness who, in violation of the order
issued to him under the provisions of Section 46(1)(i) [interrogation of persons
concerned with a case or witnesses by the Commission ] or (2) [measures by
investigators], or Section 51-2 [entrusted proceedings by hearing examiners], failed to
appear or to give testimony, or gave a false testimony, or failed to submit a report, or
submitted a false report;

(iii) Any person who, in violation of the order issued to an expert witness under the
provisions of Section 46(1)(ii) {the Fair Trade Commission's order to make expert
testimony, etc.] or (2), or Section 51-2, failed to appear or to give expert testimony, or
gave a false expert testimony,

(iv) Any person who, in violation of the order issued to the holder of the matters
under the provisions of Section 46(1)(iii) [the Fair Trade Commission's order to submit
documents, ete.] or (2), or Section 51-2, failed to submit the same; or

(v) Any person who, in violation of the order issued to a witness or an expert witness
under the provisions of Section 154 (oath of witness) or Section 166 (oath of expert
witness) of the Code of Criminal Procedures which are applied mutatis mutandis in
Section 53-2 [qualification for witness, right to refuse testimony, oath, etc.], refused to

take the oath.

Sec.95 [Double’punishment]

(1) When a representative of a juridical person, or an agent, an employee or any
other person in the service of juridical person or of an individual has, with regard to the
business or property of the said juridical person or individual, committed a violation as
provided for in each of the following paragraphs, the said juridical person or the said
individual shall be punished by such fine as provided for in the said paragraphs in

addition to the punishment of the offender.

(i) Section 89 [penalties against private monopolization or unreasonable restraint of
trade, or substantial restraint of competition by a trade association] Fine of not more
than 100 million yen.

(i) Section 90 [penalties against prohibited international agreements or contracts,
prohibited acts by a trade association, or non-observance of final and conclusive
decision], Section 91 (excluding (v)) [penalties against holding company, prohibited
stockholding, etc.], Section 91-2 [penalties against failure to file reports, cte.], Section

94 [penaltics against interference with inspection, eic.] IMinc as provided for in cach of
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the above sections.

(2) Where a representative, a manager, an agent, an employee or any other person
in the service of a non-juridical organization has, with regard to the business or
property of the said organization, committed a violation as provided for in each of the
following paragraphs, the said non-juridical organization shall be punished by such fine

as provided for in the said paragraphs in addition to the punishment to the offender.

(i) Section 89 [penalties against private monopolization or unreasonable restraint of
trade, or substantial restraint of competition by a trade association] Fine of not more
than 100 miilion yen.

(i) Section 90 [penalties against prohibited international agreements or contracts,
prohibited acts by a trade association, or non-observance of final and conclusive
decision], Section 91@), (vi), or (vii) (limited to only those relating to (i) or (vi)), or

Section 91-2 (i), (ii), (v) or (ix). Fine as provided for in each of the above sections.

Sec.95-2 [Punishment of representatives of juridical persons who failed to prevent

violation]

In case of aviolation of Section 89(1)(i) [penalties against private monopolization or
unreasonable restraint of trade], Section 90(1) [penalties against prohibited
international agreements or contracts relating to unreasonable restraint of trade] or
(iii) [non-observance of final and conclusive decision] or Section 91 [penalties against
holding company, prohibited stockholding, etc.] (excluding (v)), the representative of a
juridical person (excluding those who come under a trade association in case of
violation of section 90(i) or (iii)) who failed to take necessary measures to prevent such
violation knowingly of the existence of such a plan or who failed to take necessary
measures to rectify such violation knowingly of the existence of such violation, shall

also be punished by such a {ine as provided for in the relevant sections.

Sec.95-3 [Punishment of directors, etc. of trade associations who failed to prevent

violation]

(1) Where a violation of Section 89(1)(ii) [penalties against substantial restraint of
competition by a trade association], or Section 90 was committed, a director or any

other officer or a manager of a trade association or its constituent entreprencurs
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(including another entrepreneur who was acted for by a constituent entrepreneur) who
failed to take necessary measures to prevent such violation knowingly of the existence
of such a plan or who failed to take necessary measures to rectify such violation
knowingly of the existence of such violation, shall also be punished by such a fine as

provided for in the relevant sections.

(2) Where a director or any other officer or a manager of a trade association or its
constituent entrepreneurs as prescribed in the preceding subsection, is a juridical
person or any other organization, the provision of the said subsection shall apply to

such director or any other officer or a manager of the said organization.

Sec.95-4 [Dissolution of trade associations]

(1) The Court may, when it considers that the sufficient grounds exist, declare a
trade association to be dissolved simultaneously with the imposition of a penalty as
provided for in Section 89(1)(il) [penalties against substantial restraint of competition
by a trade association], or Section 90 [penalties against prohibited international
agreement or contracts, prohibited acts by a trade association, non-observance of final
and conclusive decision, etc.].

(2) When the dissolution has been declared in accordance with the provisions of the
preceding subsection, the trade association shall be dissolved by such declaration,
notwithstanding the provisions of any other law or order, or articles of association, or

any other stipulations.
Sec.96 [Exclusive accusation by the Fair Trade Commission]

(1) Any offense under Section 89 to 91 inclusive [penalties against private
monopolization or unreasonable restraint of trade, prohibited acts of a trade association,
prohibited international agreements or contracts, non-observance of final and
conclusive decision and prohibited stockholdings, etc.] shall be considered only after an
accusation of the Fair Trade Commission has been filed.

(2) The accusation under the preceding subsection shall be made in writing.

(3) The Fair Trade Commission, in filing the accusation under subsection (1) may,
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when it considers it appropriate that the declaration under subsection (1) of the
preceding section or Section 100(1)(i) [revocation of patent rights or patent licenses]
should be made with respect to an offense under the accusation, state the said effect in

the said accusation.

(4) The accusation under subsection (1) shall not be withdrawn after public

prosecution has been instituted.
Sec.97 [Administrative fines for contraventions of decisions]

Any person who contravened a decision under Section 48(4) [recommendation
decision], Section 53-3 [consent decision] or Section 54(1) or (2) [formal decision] shall
be liable to an administrative fine of not more than five hundred thousand yen:
Provided, That the foregoing shall not apply when the said act shall be punished under

the penal provisions.
Sec.98 [Administrative fines for disobeying urgent injunction]

Any person who disobeyed a ruling of the court under the provisions of Section 67(1)
or (2) [urgent injunction], shall be liable to an administrative fine of not more than

three hundred thousand yen.
Sec.99
Deleted. (Act No.214 of 1949)

Sec.100 [Revocation of patent rights or patent licenses and exclusion from government

contacts}

(1) The court may, in a case coming under Section 89 [penalties against private
monopolization or unreasonable restraint of trade, or substantial restraint of
competition by a trade association] or Section 90 [penalties against prohibited
international agreements or contracts, prohibited acts by a trade association, and non-
observance of final and conclusive decision, etc.] according to circumstances, make the
following declaration simultancously with the sentence of penalties: Provided, That the

declaration under paragraph (i) hereunder shall be made only when the said patent
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right, or exclusive or non-exclusive license for a patented invention belongs to the
offender:

(i) That the patent under patent right, or the exclusive or non-exclusive license for
the patented invention to which the offense relates shall be revoked; or

(ii) That the offender shall be barred from becoming a party to a contract with the
government for a period of not less than six months and not more than three years after

the date when the judgment became final and conclusive.

(2) When a judgment with the declaration as provided for in paragraph (i) of the
preceding subsection becomes final and conclusive, the court shall transmit the

certified copy thereof to the Director-General of the Patent Office.

(3) The Director-General of the Patent Office shall upon receipt of the certified copy
of the judgment under the provisions of the preceding subsection, revoke the patent

right, or the exclusive or non-exclusive license for the patented invention.
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Annex III
SOUTH AFRICA
STATUTES OF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY
MAINTENANCE AND PROMOTION
OF COMPETITION ACT
NO. 96 OF 1979
[ASSENTED TO 21 JUNE, 1979] [DaTE OF COMMENCEMENT: | JANUARY, 1980}

(English :ext signed by the State President)

as amended by

Maintenance 2od Promoticn of Competition Amendment Act, No. 58 of 1650
Maintenance and Premotioa of Competition Amendment Act, No. 62 cf 1583
Maintenance aod Premotion of Competition Amendment Act, No. 12 of 1683
Maintenance and Promotion cf Coempetition Amendment Act, No. 5 ¢f 1986
Transier of Powers 2od Duties of ihe State Presideat Act, No. 97 of 1586
[with eTzct fom 3 Ociober, 1686 —sez title CONSTITUTIONAL Law]
Maintenance zad Promotioa of Competition Amendment Act, No. 96 of 1687
Maintenance and Promotion of Cempetition Amendment Act, No. 88 of 1950

ACT
To provide for the maintenance and promodon of competition in the economy, for the
prevention or contol of resTricdve practices, acquisitions and mouopoly situations, and for

marters connected therewith.
[Lorg tte subsiiiuied by s. 10 of Act No. 12 ¢f 1685 and by s. 8 of Act No. 8§38 of 1590]

1. Defiritions.—Ia this Act, ualass the ccatext otherwise indicates—

“3cquisition” meazs the 2cquisition by the holder of a controlling interest in any busi-
ness or underizking involved ia the production, manufacture, supply or disiributica of
2ny commodity, of such 2n interest—

(@) in any other business or underizking so involved; or
(6) in any zsset which is or may be urilized for or in connectioa wita the pro-
ducdon, mznufacture, supply or distribution of any such commodity,
provided such zcquisition has or is likely 1o have the effect of restricting competiton
directly or indirectly, 2nd “acquire’ hes a corresponding mearning; ‘
[Defniticn of “acquisition” zmended by s. 1 () of Act No. 62 of 1583 and subsututed
by s. I (@) of Act No. 12 of 1985.)

“hoard” means the Competition Board established by section 3;
“committee’ meacs a commitiee mentioped in section 4;

“commodity” ircludes any make or brand of any commodity, any book, periodical,
newspaper or oiher publication, any building or structure and any service, whether per-
sonal, professional or otherwise, including 2ny storage, transportation, insurance or bank-
ing service;

(Issue No 24)
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STATUTES OF THE REPUELIC OF SOUTH AFRICA — TRADE aND INDUSTRY

Maintencnce and Promotion of Competition Act,

s. 1 No. 96 of 1979 s. 1

“controlling interest”, in relation to—
- - : 1 -

(a) any business or undertaking, means any lnterest of whatever nature ezabling
the hoider tkereof 10 exercise, direcily or indirecty, any control whatsoever
over ihe aciivities or assets of the business or undertaking; and

(b) any asset, means any interest of whatever nature eaabling the holder thereof
to exercise, direcily or indirectly, any control whatsoever over the asse;

[Definition of “controilicg interest” substituted by s. 1 (6) of Act No. 12 of 1985.]

“co-operative sociery” ......
[Definition of “co-operative society” deleted by s. | (¢) of Act No. 12 of 1985.]

“distribution” incluces the rendering of a service, irrespective of whether or not the
rendericg of such service is attenced by the supply of commodity, and storage, rans-

portation, purchase azd sale;

“fnancial institution™ ... ...

[Denition of “&nancial institution™ deleted by s. 1 (¢) of Act No. 12 of 1985.]

“Afinister’’ means e Minister for Admiristraticn and Economic Co-ordination;
{Defnition of “Mirister” subsututed by s. | (}) of Act No. 62 of 1983, by s. | (g) of
Act No. 5 of 1986. =y s. 1 of Act No. 96 of 1687 znd by s. 1 (a) of Act No. §8 of 1950.]

“monopoly situation™ means a situation where any person, or (WO OF MCI€ PeTsQns
with a substantial economic conaection, control in the Republic or any part thereof,
wholly or to a large exteat, the class of business in which he or they are engaged in respact
of any commodity;

[Defnition of “ozopoly situaton” inseried by s. 1 (5) of Act No. 5 of 1986.]

“restricdve pracdce” means—

(@) any zgresmeat, arTengement or undersianding, whether legaily exforceatle
or not, berween tWo Or MOre Persons; or

(¢) any busicess praciics or method of trading, incivding any method of fxizg
prices, whether by the supplier of any commodity or otherwise; or

(¢) any act or omission on the part of any person, whetker acting independeaty
or in concert with any other person; or

(d) any situztion arising out of the activites of any person or class or group of
persons,

which restricts compedtion directly or indirectly by having or being likely to have the
efect of—
(i) restricting the production or distributica of any commodity; or

(i) Lmiting the facilities available for the production or distribution of 20y com-
modity; or

(i) enhancing or maintaining the price of or any other consideration for any
commodity; or

[Pera. (ii) substituted by s. 1 (c) of Act No. § of 1986.]

(iv) preventing the production or distribution of any commodity by the most
efficient 2nd economical means; or :

(v) preventing or retarding the development or introduction of technical im-
provements or the expansion of existing markets or the opening up of new
markets; or

(Issue No 24)
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY
Mcintencrce and Promotion of Competition Act,
ss. 1-3 No. 96 of 1979 ss. 1-3

(vi) preventing or cesiricting the eatry of sew producers or distributors into any

branch of rade cr industry; or
(vii) preveatizg or retarding the adjusiment of any profession or branch of trade
or industry 10 changing circurmnstances.
{Definition of “restrictive zraciice™ ameadzd by s. 1 (0) of Act No. 62 of
s. 1 () of Act No. 88 of 1950.]

1983 aod by

2. Applicadon of Act—(1) The provisions of this Act shail not be construed so 2s 10—

(¢) limit, subject 10 15e provisioas of subsection (2), 2ay right zcquired under—
() the Trade Marks Act, 1963 (Act No. 62 of 1563);
(ii) the Desigzs Act, 1967 (Act No. 57 of 1967);
(iii) the Plant Breeders’ Rights Act, 1976 (Act No. 15 of 1976);
(iv) ibe Paienis Act, 1978 (Act No. 57 of 1978); or

Senwabr

(v) the Copyright Act, 1978 (Act No. 98 of 1978); or
(£) prevent crganizziions of employess from proteciing the interesis of their
Mmembers by eniernng into agreements Cr 2rrangements with emplovers or
zssocizzions of emplevers in regard 10 any matier which may form the subject
of an zgreement under the Incdusial Conciliation Act, 1956 (Act No. 23 ef

1036). '

Para. (¢) eleted by 5. 2 (¢) of Act No. 12 of 1685.]

(2) Tte provisions of paerzgraph (a) of subsection (1) of this section shall not be so
construed that zny persea shall thereundcer retzin or be granted any right of enharcing or
maintzining prices cr zny otker consideration in aay manner contemplaied in the definiton
of “restrictive practice™ in sectca .

[Sub-s. (3) substituted by s. 2 of Act No. 5 of 1586.]

(3) Exceptin soiares c=minal lizbility is concerned, tke provisions of this Act saall
bind the State in so izr zs the Stzie is concerned in the manufaciure znd distribution of
commodities.

3. Establishment of Competition Board.—(1) Th
be known as the Competition Scard.

ere is hereby estzblished a beard to

(2) The board shall consist of—
(a) the chzirman of the Board of Trade and Industnes established in terms of
section 2 of the Beard of Trade and Industries Act, 1944 (Act No. 19 of 1944);

(b) the Regstrzr of Financial Institutions mentioned in section 1 of the Limi-
tation 2nd Disclosure of Finance Charges Act, 1968 (Act No. 73 of 1968);

(¢) the Governor of the South African Reserve Bank referred to in section 3 (1)
of the South Afican Reserve Bank Act, 1944 (Act No. 29 of 1944), or any
person designated by him;

(d) the chairman of the Natonal Marketing Council referred to in section 2 (1)
of the Marketing Act, 1968 (Act No. 59 of 1968);

() one member nominated by the Minister of Finance;

(f) one member nominated by the Minister of Agricultural Economics and of
- Water Affairs; © '

Tesne No 24)
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY
Maintenance and Promotion of Competition Act,
ss. 34 . No. %6 of 1979 ss. 34

() not fewer than two and not more than seven other members appointed by
t1he State President on the grounds of having special knowledge of consumer
2fzirs or knowledge of or experience in economics, industry, commerce, law
or the conduct of public afizirs,

o*‘ wnom the Minisier shall designate one as chairman and may designate one as vice-

C Tiadl.
[Sub-s. (2) amc:‘.d:d by s. 2 of ‘Act Ne. 62 of 1983 azd substituted by s. 3 (a) of Act
Neo. 12 of 1985)]
(3) The chzirman of the board shall be a full-time member, and the Minister shall

her the other me~*°-s zppointed by the State President shall be full-iime

aalivi

de'.e*"'“. mine whet

1an is not able 1o perform his functions, or when
nairman, the vice- chz._ n or, if he is not so able
rated, any member of the board designated by the

e v-——ap

risier slxa-l 2Ct as chairm

tituted by s, 3 (8) of Act No. 12 of 1985.]

appointed by the State President shall hold ofice for
e ¢ on such conditions as the Minister may

vacate his office if he resigms as 2
es his p-., d OI ofice as a member

jority of the members of the board presant 2t any mesling

(©) The de
thersof shzil cons 1 of ke board
(d) N f the bcard shzil be invalid by reasoa only of the fact that
a vacancy exisis bership or that any member was not present during such
proceeamzs or any part thereof.

(0) Su"h officers and emplovess as are reguired for the proper performance of the

board’s functions shall be eppointad in terms of the Public Service Act, 1957 (Act No. 54
£ 1957

4. Committees of the board.—(1) The board may with the consent of the Minister
establish committees 1o assist it in the performance of its functions.

(2) Any such committee shall consist of at least two members of the board, designated
by the board, and such other persons as the Minister may appoint on the recommendation
of the board.

(3) The board shall designate any member of the board, who is 2 member of any
such committee, as chzirman of the committee.

(4) The board may, subject to such conditions as it may deem fit, either generzlly
or in relation to any particular matter, assign to any such committes any power conferred
or duty imposed upon it in terms of this Act.

(5) No member of any such commitiee who is not a member of the board shall have
access 1o the records of the board except with the approval of the chairman of the board.

(Issue No 24)
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA — TRADE AND INDUSTRY
Macintercnce and Promotion of Competition Act,
ss. 5-6 No. 96 of 1979 5. 5-6

5. Remuneration of members of board and committees.—(1) A member of the board
who is not in the full-time service of the State shall be appointed at such remuneration as
the Minister may, with the concurrence of the Minister of Finance, determine.

’ {Sub-s. (}) substituted by s. 4 (a) of Act No. 12 of 1985.]

(2) A member of the board appointed under section 3 (7) and a member of any
committee of the board shall, if he is not in the full-time service of the State, be paid such
allowances as the Minister may, with the concurreace of the Minister of Finance, determine.

[Sub-s. (2) substituted by s. 4 (b) of Act No. 12 of 1985.]

(3) No full-time member of the board mexationed in section 3 (3) shall, without the
consent of the Minister, periorm work for anybody else for remuneration.

(4) Any person wio contravenes the provisions of subsection (3) shall be guilty of

an offence.

6. Functions of bozrd.—(1) The board—
(a) shall, subject to the directions of the Minister, make such investigations zs
it may consider necessary into, and advise the Minister in regard t0o—
(i) 2ll zspecis of economic competition policy, including the eatrepreneurial
activities in respect of institutions directly or indirectly controlled by the
Stzre;
(ii) the co-ordication of the oficial competition policy in a maaner coa-
sistent with officizl economic objectives;
(iii) the implementation and administration of such competitica policy;
(iv) cew Cevelcpments and trends in regard to the matiers mentioned in
subparegrzphs (i), (11) and (i)

(&) shall uadesizke a continuous stwdy of trends towards increased econcrmic
concenirziica, with a view to the investigation of monopoly situations whica
appear not o be jusified in the public interest;

(¢) may Tom tme 10 time issue izformation on current policy in regz
restrictive przciices, acquisitions and monopoly situations, to serve as g
guidelines for the benefit of persons concerned therein;

(@) may consuit with any interested party in connection with aay restrictive
practice or moznopoly situztion which exists or may come into existencs, or
any zcguisitca which has been or is being made or is proposed;

(¢) may receive zad dispose of represeniations relating to any matier with which
it may dezzl ia terms of this Act; and

(/) shall cr may, as the case may be, pericrm any other function assigzed 10 it

ard o
enerzl

by this Act.
[Sub-s. (1) amme=cad by s. § of Act No. 12 of 1985 zad substituted by s. 2 (¢) of Act No.
88 of 1990.}

(2) (g) On the wrinza application of any person who proposes to eater into any
transaction which will or is calculzted to resuit in an 2cquisition, the board may, with ke
consent of the Minister, issue, subject to such conditions 2s the board may deem fit, a ruling
to the effect that, oa the zcts and information included in such application or furnished
by the applicant or 2oy otker person at the request of the board, in the opinion of the board
circumstances exist which justify such acquisition in the public interest.
[Parz (¢) substuted by s. 2 (b)) of Act No. 88 of 1990.]

(b) Subject io the szid conditions, if any, any such ruling shall preclude the Minister

from issuing any nodcs uader section 14 (1) (c) in respect of such acquisition on the basis

of the said facts and izformation.

G)oevene .
[Sub-s. (3) deleted by s. 2 (c) of Act No. 88 of 1990.]
(4) The board skall zs soon as possible after 31 December in each year furnish the
Minister with a report in respect of its work during the year ending on that date.

(Issuc No 24)
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7. Procedure at investigations.—(]) For the purposes of any investigation under this

Act, the board or a commitiee may—

(@) summon acy persea who is believed to be able to furnish zay information
on the subject of the investigaticn or to have in his possession or under his
conurol any book, document or other object which bas any bearing upon that
subject, 10 appear belore the beard or committes at a ime and place specifed
in the summons, to be interrogated or 1o produce such book, documerzt or
otker object; and

(b) interrogaie any such person uader oath or afirmation administered by the

chzirman, and examine or retwain for examination any such bock, document
or cther chiect: Pr ov.ued that any person frem whom any book, doc-mmt
or oiher chject has been taken and rewzined in terms of this subsection shell,
so long as such book, decument cr object is ia the possession of the beard
or a cemmines, 2t his request be allowed, at his own expense and uzder the
supenvision of the investigating officer, 1o make copies thereof or 1o ke
exirzeis therefrom &t any reasonable time.

(4

(2) A summens ‘or the attendance of zny person before the board or a ccmmites

or for the production o the beard or a ccmmiries of 2ny book, document or other chec;

U bc n Ll‘c form :::& ~bed by regulation uader seciica 20 skhall be signed by the chaimman
=zl be zerved in the manner so prescribed.

() Any pe'svn w20 hzs beea suUmmo !
document or other chlect 10, the ‘:oa:d ora c omr ..me: znd who, without sufic:
i 1 i), fzds 1o ":::nd 2t the um

(ihe onus of proor of which shell rest upen
spec: iSed in the summeoens or 10 retain o zttendance um.! he is excused by the

r m further attezdzrnce ¢r, having zite 'ed_. refuses 1o ba swora or 10 make zn =Smzzon
zfier he has been zsked by the c*‘ rmer 110 ¢o so, or having been sworn or :Ja\_.‘; mace
aSirmaticn, 12ils to zaswer fuily 2nd satish ac ﬂ.:v zny cuss;c: lawTuily put io him, or 2ls
10 produce any beck cccu..‘cm crotter cbiect in his pessessica or under his coatrol which
he has been summoned o procuce, sh g.lbcg vity of 2n ofence

(4) Any perscawho, afier having besa swora or havizg m ads 2&rmeatcn, gves iz
evidence before 1the board or a committes on any matter, knowicg such evidence 1o de fzise

cr not knowing or not believing it 10 be true, shzil be gulity ofan offence.

(5) Tte law reizting t0 'vn";egﬂ zs zpplicztle 1o a witmess z.nng evidezce belore,
or summoned 10 ’ocu; ooc\, docu t or other object 10, a provincizl divisiea of
ibe Supreme Cou‘r of South Affica skail ly in relation 10 any person summoned uzcer

this secuon.

[50¢9]
a

o=
~ad
~
rr

(6) Nothing contzined in this Act sha‘_l be deemed 1o compel the production by an
attorney of a letter, repert or other document ccnmng a privileged communication made
by or to him as aa zliorzey, or 10 author.r the seizure or reteation thereof.

[Sub-s. (7) deleted by 5. § of Act No. 12 of 1985.]

8. Board may require returns.—(1) To eazble the board properly to perform its func-
tions, it may by notice in writing require any person engzged in business or in any indusiry
to furnish the board, within a period specified in the notice, or from time to time before
such dates or within such periods as may be so specified, with a written return showing in
detai] such informazdon with respect to Lhe business or undertaking or actvites of such
person as may be specified in the notice, including information as to— '

(@) any business zgresment which such person may 2t any time have entered
into or intend to enter into with any other person, or in which he may at
any time have beea concerned:
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(b) any arrangement or understanding to which such person, or any business or
undertaking in which he is or was concerned, may be, may become or may
at any time have been a party; or )

(¢) any interest which such person, or any business or undertaking in which he
is or was conczrned, may be engaged in acquiring, may intend to acquire or
may at any time have acquired in any other business or undertzking or in

any asset.
[Sub-s. (1) substituted by s. 3 of Act No. 62 of 1983 aad by s. 3 of Act No. 88 of 1990.}

(2) No person shall in any notice under subsection (1) be required to furnish the
board with any return specified in that notice within a period of less than 14 days after the

date of such notice.

(3) Any person who fails 1o comply with any notice under subsection (1), or who
in response 10 any such notice knowingly furnishes informatioa which is false in any matenial

particular, shall be guilty of an offence.

9. Investigating officers.—(1) For the purposes of the application of this Act, the
board may designate a member of the board, or an officer in its service whom it considers

suitable, as an investigaling officer,

(2) In order to ascerizin whether any provision of this Act or any notice issued
thereunder is being observed by any person to whom it applies, or to obrain any information
required by the board in relation to any investigation by it as 1o restrictive practices,
acquisitions or moncpely situations, any such investigating officer may at all reasonable
times enter any premises on or in which any commodity, book, statement or other document
connected with that observation or information is or is suspected to be, and may—

(@) lIaspect or search such premises;

() demaznd zny information regarding the said commodity from the owner or
persoa in charge of such premises;

(¢) examine or make copies of, or take extracts from, any book, statement or
other document found in or upon such premises and which refers or 15 sus-
pected 1o refer o any agreement, arrangement, understanding, business prac-
tice or method of trading which may be relevant at the said investigation by
the board;

(d) demand from the owner or any person in charge of such premises or from
any person in whose possession or charge such book, statement or other
document is, an explanation of any entry therein.

[Sub-s. (2) amended by s. 4 (a) of Act No. 83 of 1990.]

(3) Any person designated under subsection (1) shall be provided with a letter of
authority signed by or on bekalf of the chairman of the board and certifving that such
person has been designated as an investigating officer in terms of this Act in relaton to
any specific alleged restrictive practice, acquisition or monopoly situation.

[Sub-s. (3) substituted by s. 4 (b) of Act No. 88 of 1990.]

(4) If an investigating officer referred to in subsection (1) intends to perform any
function under this section, he shall first exhibit to any person to be affected thereby the
written authority issued to him in terms of subsection (3).

(5) Any persoa who—
(a) obstructs or hinders any such investigating officer in the performance of his
functions under this section;

Teena Nn 74)
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(b) when any such investigating oficer demands of him an explanation or in-
formation relating to a matter within his knowledge, refuses or fails to give
such explanation cr information or gives an explanation or information which
is false or misleading, knowing it to be false or misleading; or

(¢) falsely represenis himseif to e 2ny such investigating officer,
shall be guilty of an offence.

10. Investigaton by board in respect of restrictive practces, acquisitions and
monopoly sitvations.—(1) Subject to the provisions of subsection (2), the board may on its
own initiative, and shzll at the request of ke Minister, make such investigation as it may
consider pecessary—

(¢) into aay resirictive praciice which the board or the Minister, as the case may
be, has rezson to believe exisis or may come into existeacs;

() in orcer 10 ascerizin—
y 2cquisition has been, is being or is proposed 1o be made;

(i) the zature znd exient of iZe controlling interest held and acquired, being
zccuired or proposed to be acguired;

(1) wgetnerzn

ular type of busicess agreement, arrasgement, understanding,
tusiness practice or method of irading in generzl or in relation io any par-
teular commoedity or any clzss or kind of commodity or any particular busi-
dermzidng or any class or thpe of business or underiziing or zay
which in the opinion cf the board or the Minisier, as the case
caly adopted for the purpese of or ia connecuona with the

[t

mazy be, is comm

creatica or maintenaznce of restricive practices;

" (d) into azy monopaly situatica which the board or the Minister, as the case
may be, has reasen to believe exisis or may come inlo existence.

(2) Aninvestzazticarsiered toin sunsection (1) (), (B), (c) or (d) shall oot be made
or procezded with by the board on iis own initiative, if in the opinicn of the Minister suca

imvestzztcn is not in the public interest.

oUce referred to in subsectien (4),

(3) Where zn investgation is mace i terms of subsection (1) (@), (&) or (d), tke
L the request of the board determize,

poard shall within three mcs
or within such furiter period
report to the Minister in term

(4) The board shail by notice in the Gase:fe make known, 2nd furnish paniculars
of, any investigation which it proposes to make in terms of subsection (1), and further make
known that any person may within 30 days from the date of the notice make such repre-
sentations in writing recarding such investigation 1o the beard as such person may censider
necessary.

(5) After any such notice relating to any investigation in terms of subsection (1) (a)
or (b) has been published and before the relevant report is submitted to him, the Minister
may, on the recommendztion of the board, prescribe by notice in the Gaczetze, for such
period 2s may be specified in the notice, but not exceeding the period or further period
contemplated in subsection (3), such action 2s in the opinicn of the Minister shall be taken
10 stay or prevent zay restrictive practice which exists or may come into existence or any
acquisition being made or proposed, 2s the case may be.

(6) Any notice under subsection (5) may upon the recommendation of the board be
zmended or withdrawn by the Minister at any time, and shall not be subject to review by
or appeal to any court of law.” o . ’

(ssue No 24)
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(7) Any person who contravenes or fzils to comply with 2 notice uader subsection

(5) shall be guilty of an offence. _ o
[S. 10 2mended by s. 4 of Act No. 62 of 1983 and by s. 3 of Act No. 5 of 1986 and

substituted by s. 5§ of Act No. 88 of 1990.]

11. Negotiations by board.—(1) Whenever the board has issued any notice in terms
of section 10 (4), it may 2t any time thereafter negotiate with any person or any body,
corporate or unincorporate, with a view to making an arrangement which in the opinion
of the board—

(@) will ensure the discontinuance of any restrictive practice which exists or may
come into existence and which is the subject of an investigation in terms of
section 10 (1) (a);

() will do away with, terminate, prevent or alter any acquisition which has been
or is being made or is proposed, or any monopoly situation which exists or
may come into existence, as the case may be, and which is the subject of an
investigation in terms of section 10 (1) (8) or (d),

[Pzrz. (b) substituted by s. 4 of Act No. 5 of 1986.]
either wholly or 1o such extent as, in the opinion of the board, it is not justified in the
public interest.

(2) If the board has made any arrangement referred to in subsection (1), it shall
make a report to the Minisier thereon.

12. Report by board.—(1) The board shall report to the Minister as 1o the result of
any investigation made by it in terms of section 10 (1).

(2) If after investigation in terms of section 10 (1) (a), (b) or (4) the board—

(@) is of the opinion that a restrictive practice or monopoly situztion exists or
was in exisience or may corme into existence at any time after the daie of the
notice in terms of section 10 (4), or that an acquisition has beea made or is
beinz made or is proposec; _

(b) is not satisied that such restrictive practice or acquisition is justified in the
pubiic interest or is satisfied that such monopoly situation is not justified in
the public interest; and '

[Pzra. (5) substituted by s. 6 (g) of Act No. §8 of 1990.]
(¢) has not mzde 2n arrangement with the parties concerned which has been
conirmed by the Minister in terms of section 13 (2) (a),
the board shall recommend to the Minister that such action be taken under section 14 (1)
2s it may consider necessary in the circumnstances.
{Sub-s. (2) 2mended by s. 5 (a) of Act No. 62 0f 1983 and by s. 7 of Act No. 12 of 1985,
and substtuted by s. 5 (c) of Act No. 5 of 1986.)

(3) The Boerd shall not in any report made by it as 10 2ny investigation in termms
of section 10 (1), mention the name or particulars of the business of any person whose
business has been investigated, except where in its opinion such persoa is concerned in the
existence of a resirictive prectice or monopoly situation which exists or may come into
existence or is a party to zny acquisition which has been or is being made or is proposed.

[Sub-s. (3) substituted by s. 5 (5) of Act No. 5 of 1986.]

(4) Every such report which in the opinion of the Minister may be made known
without detriment to the public interest—

(@) shall 2s soon as practicable be laid upon the Tables of Parliament;

(b)) may at any time, either before or after it is or was laid upon the Tables of
Parlizment in terms of paragraph (g), be published by the Minister in the
Gazette or be made known by the Minister in any other mancer that the

Minister may deem expedient. ,
[Sub-s. (4) substituted by 5. § (b) of Act No. 62 of 1983 and by s. 6 (b) pf Act No. 88

of 1990.]
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13. Procedure after investigation.—(1) The Minister may after consideration of any

recommendation in terms of section 12 (Z}—

(c) direct the board to undertake such negotiations as are meationed in section
11 (1) and, if it has made any relevant arrangement, to report to the Minister
thereon; and

(b) if the board advises him that it has found it impracticable to negotiate with
any relevast person or body or has not within a period determired by him,
and which he may from time to time in his discretion extend, succesded in
making an arrangement with any such person or body, tzke such sieps under
section 14 (1) (¢) as the board may recommend.

.

mem‘oned in section 11 (2) or subsection (1) (¢) of this secticn, if he considers it to be in
the public interest—

(¢) confirm any such arrangement, either without modification or with such
modifications, if anv, 25 may be agreed to by the person concerned, and either
uncondiionally or s_bje"t 10 such conditions as may be agreed 0 by such
person and as the Minister may on the recommendation of the beard desm
fit; or

(b) set asice any such arrangement and give such directions or prescribe such
requirements under section 14 (1) (¢) as ke may on the recormmmendztion cf
the beard consider necessary under the circumstances,

and any suc‘x arrangement or modified arrangement, together with the conditions, i any,
subject to which it has been confirmed, skall be published by the Minister b) notice ia f.he
Gazee, and shail thereupon have the same effiect as a notice published under seciion

14 (1) (o).

(3) Any persca who ccatravenes or fails
(2) shall be guiity of zn cffence.

The Minister may after consideration of arepert by the board on any arrengement
5

to comply with any notice under subsecten

14. Manner of dealing with restrictive practces, acquisitions and monopoly situa-
tions.—(1) Whenever zfier considerztion of a report by the board in terms of ssction 12
(1) as 1o the resuit of 2oy investigatica made by it in terms of sectien 10 (1) (@), (8) cr {4},
the Minister is of cpinion that a restrictive prac:ic. exists or may come into exisieace or
that an acquisiticn has beea or is bemg made or is proposed and is not satisfed that su
restrictive praciice or acquisition is justified in ihe public interest, or is of ODL“OD tbat a
menopoly situation exists or may come into existence and is satisfied that such menopoly
situation is not justified in the public interest, and has pot confirmed any arrangsment
which may have besn made in terms of sectien Il (1) or 13(1) (a) in respect of such
restrictive practice, acquisition or monopoly situztion—

(a) the Minister of Finance may, at the request of the Minister, in terms of the
Customs and Excise Act, 1964 (Act No. 91 of 1564), by notice in the Gazerte
suspend, as from the date of the publication of such notice, any duty to be
paid upon imported goods of like nature to any goods affected by the operation
of that restrictive practice, acquisition or monopoly situation, to the extent
and for such period as he may desm fit;

(5) the Price Controller may at the request of the Minister fix, under the Price
Control Act, 1964 (Act No. 25 of 1964), the maximum price at whica any
commodity, other than any insurance or banking service, affected by the
operation of the said restrictive practce, acquisition or monopoly situation,
may be sold by any person to any other person or at which any person may
purchase such commodity from any other person;

(c) the Minister may by notice in the Gazette—

(i) declare the said restrictive practice, acquisition or monopoly situation.
"to be unlawful, and require any person who in the opinion of the Minister

(Issue No 24)
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is concerned in the said restrictive practice or monopoly situation or
who in his opinion is or was a party to the said acquisition, to take such
aciion, including steps for the dissolution of any body corporate or un-
incorporate, the severance of any connection or of any form of associ-
ation between two or more persons, including any such bodies, the
termination of the membership of a member of any body corporaie or
the zpplication of any prohibition by the Minister on the exercise of any
right to vote attached to the holding of any share in any such body, as
the Minister may consider necessary to ensure the discontinuarce or
prevention of that restrictive practice or monopoly situation or the ab-
olition or prevention of that acquisition or to eliminate any undesirable

features thereof;

(ii) require 2ny person who is or was a party to any agreement, arrangement,
understznding or omission or applies or has applied any business practice
or method of irading or commits or has committed any act or brings or
has brought zbout anv situation which may be specified in the notice,
10 lermminzate or t0 cezse to be a party 10 such agresment, arrangement,
understanding or omission or to refrzin from applying such business
praciice or method of trading or to cease to commit that act or to bring
about that situation or io refrain from at any time becoming a party to
20y 2greement, arrangement, understacding or omission or applyving any
business practice or method of trading or commirting any act or bringing
about any sitvation of a nature specified in the notice which in the
opinion of the Minister is likely to have the same effect.

(2) After further investigation by the board and at the request of the Minister—

(@)

®

the Minister of Finance may withdraw any notice under subsection (1) (2) or
amend it in such manner as he may deem fit;

the Price Conwroller may under the Price Control Act, 1564, withdraw or
zamend zavy maximum price fixed as contemplated in subsection (1) (£).

(3) Any notice under subsection (1) (6)—

(a)

®

©

()

shall not e published until afier the relevant report of the board has in terms
of secticn 12 () (5) been published by the Minister in the Gazere or mzde
known by the Minister in any other manner;

shall, subject o the provisions of subsection (4), corne into operation upon
a date fxed by the Minister and specified in such notice, not being less than

_six weeks aftsr the date of publication thereof]

may prescribe such requirements as the Minister may consider necessary to
achieve the objects of that notice and specify the persons by whom the terms
of such notice or any such requirement shall be complied with, and the periods
within which and the conditions subject to which those terms or that re-
quirement shall be complied with by any such person;

may at any time after further investigation by the board be withdrawn by
the Minister or be amended by him in such manner as he may deem fit.

(4) (a) If an appeal is lodged with the Minister in terms of section 15 (5) in respect
of a notice under subsecton (1) (¢) of this section, that notice shall, subject to the order of
the special court hearing that appeal, come into operation on such date as the Minister
may determine and make known by notice in the Gazette, but not earlier than six weeks
after the date of the notice referred to in section 15 (14).. .~ ‘

(Tssve No 28
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(b) For the application of paragraph (a), the Minister shall as soon as practicable
after the lodging of aa appeal with him, give notice of that lodging in the Gaczette.

(5) (c) Whenever after consideration of a report by the board in terms of section
12 (1) as to the result of any investigation uncertakea by it in terms of section 10 (1) (¢),
:he Minister is of opinion that it is in the public interest, he may by notice in the Gazerre
declare any particular type of agreement, arraceement, undersianding, business practce or
method of trading which was the subject of the investigation to be unlawful, either generally
or in respect of any particular area, according as 10 whether the investigation was of a
generzl nature or was undenaken in refation to a particular area, and prohibit any person
from eatering into or being or continuing 0 be a party to any such agreement, arrangement
or understanding or from applving any such business practice or method of trading either
wheily or to the extent or subject to any exemption contemplated in paragraph (&), provided
sha \{inister has nct less than one menth before the date of publicztion of the notice
published the iext of the proposed actice in the Gazerre, together with a statement of his
‘ntention to publish such a zotice in the Gazerte.
er mayv, on the recommendation of the beard, in a partcnlar case
t exemption from any prohibiticn contemplated in paragraph (@) to such
iect 10 such conditions as may be specified ia the exemption.

A H
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at any time affer further investigation by the
rced in such a manner as he may deem fit,
provided, in the case of such amendme tas cot less than oze month before the date
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7 his ‘nteniicn 10 publish such amending aotice
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(7) Any persco who

this seciicn, shall be guilt
ol $83.bvs. 8 of Act No. 12 of 1685, by s. S of

0. $6 of 1587 and subsdrvied by s. 7 of Act No.
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€3 oy

5. Appezls Trom Minister’s decisions.--(1) There shall be 2 right of appeal by zny
a affecied by 2 netics under section 14 (1) (), to a special court which shall be con-
v be consdiuted by the State President by proclamation ia
Ee Republic or in one or more specifed areas,

2) A specizl court ma
¢, »1th jursdiciicon throughout the
i or a5y one or more appeals lodged ia terms of subsection (%), as the
sider necessary.
y such court shail consist of a judge of the Supreme Court of South Affica,
who chall be the president of the court, and two other members, of whom—
(2) one shail be the holder of a university dezzes in economics who in the opinion
of the Stzte President has a thorough knowledge of economics; and
() cne shall be a person who in the opinion of the State President has wide
experience of industrial, commercial or financial matters or, where the State
President in his discretion upon application by an appellant so directs, is a
professional engineer as defined in the Professional Engineers’ Act, 1968 (Act
No. 81 of 1968).
(4) The members of a special court who are not in the full-time service of the State
may be paid such remuneration and allowances as may in each case be determined by the
Minister after consu!tation with the Minister of Justice. R

(5) An appeal t0 2 special court in terms of this section shall be lodged with the
Minister in writing within six weeks after the date of publication of the notice to which
the appeal ;elates, and shall set forth the grounds on which the appeal is based. -

(Issue No 24)
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(6) The date, time and place for the hearing of any such appeal shall be fixed by the
presideat of the special court concerned and shail be communicated in writing to the
appellant through the Minister not less than 30 days before the date so fixed.

(7) The Minister may be represented at the hearing of any such appeal by any person
‘designated by him, and the appeilant may appear at such hearing in person or be represented
thereat by his advocate, attorney or agent.

(8) Any such hearing may from time to time be adjourned by the president of the
special court concerned 10 such date, time and place he may deem fit.

(9) The sittings of a special court shall be held in public, but the president of the
court may exclude from being present thereat or require to withdraw therefrom any person
whose zttendance is not necessary.

(10) A special court may after considaration of any appeal, confirm or set aside the
notice 1o which the appeal reizies or amend it in such manner as it may deem equitable,
and may make such orders as 10 costs as it may consider just.

(11) The decision of a majority of the members of a special court shall be the decision
of the court: Provided :hat any matter of law arising for decision by that court and any
question zs to whether a matter for decision is a matter of fact or a matter of law, shail be
decided by the presideat of the court and that no other meraber shall have any voice in
the decision.

(12) An order as to costs made by a special court shall have efect and may be
enforced as if it had been given in the course of proceedings before a division of the Supreme
Court of South Africa having jurisdiction in the place where the sitting at which that order
was made took place.

(13) The decisica of a special court shall nct be subject to appezl to cr review by
any court of law.

(14) An order of a special court confirming, setting aside or amending the notce 1o
which the order relates, shaii te m i

nnt

ancome Tax Act, 1962 (Act No. 38

a specizl court constituted uader

(15) The provisicns o
7
a e

toz f
of 1962), shall mutaris murandis apply with reference t
this section.

[ IS

(S. 16 repealéd by s. 9 of Act No. 12 of 1985.]

17. Preservation of secrecy.—(1) No person shail, except for the purposes of the per-
formance of his functions in terms of this Act or for the purposes of legal procesdings under
this Act or when reguirsd to do so by any court of law or under any law, disclose to any
other person any information acguired by him in the performance of his functions in terms
of this Act and relating to the business or afairs of any other person.

(2) Any person who contravenes the provisions of subsaction (1) shall be guilty of
ar offence.

18.- Prohibition of refusal on certair grounds to supply commodities.—Any supplier
of any commodity who, by reascn of the fact, or because he suspects or believes, whether
or not the suspicion or belief is justified or correct, that any persen—

{a) - has given evidencs before the board or a committee at any investigation
under this Act; or . : T

Mecsvra N 924N
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(b) has furnished the board or a committee with any infonination which by or
under this Act be is required to furnish; or
- () . has given evidence before a court of law,
fails or refuses to supply, under the usual conditions of supply, such person at his request
with any such commodity, shall be guilty of an offence.

19." Penalties.—Any person shall be liable on conviction of—

() any offence under section 5 (4), 7 (3) or (4), 9 (5) or 17 (2), to 2 fine not
exceeding R2 000 or to imprisonment for a period not exceeding 12 months
or to both such fine and such imprisonment;

(6) any offence under secuon 8 (3}, 10(7) or 18, 10 2 fine not exceeding R10 000
or to imprisonment for 2 period not exceeding two vears or to both such fine
and such imprisonment,

(¢) any offence under section 13 (3) or 14 (7), to 2 fine not exceeding R100 60C
or to imprisonment for a period not exceeding five years or to both such fice
and such imprisonmeat

20. Regulations.—The Mirnister may make regulations in regard o any matter which
he constders it necessary 16 prescribe in order 1o give effect w0 the objects of this Act,
including regulations prescribing the procedure 1o be observed in the conduct and hearing
of appeals under section 15, and regulaticns as to any matter which in terms of this Act is

required or permitted 10 be prescribed by regulation.

21. Repesal of Act 24 of 1955, Act 14 of 1958, Act 48 of 1975, Act 23 of 1976 and

© Act 75 of 1978.—(1) Subject 10 the provisions of subsecdon {2), the Regulation oi' Me-
nopolistdc Conditions Act, 1855, the Regulation of Monopolistic Conditions Ameadment
Act, .1958, the Regulatien of Monopolistic Conditons Amendment Acg, 1975, the Regu-
lation of Monopolisuc Condiuons Amendment Act; 1976, and the Regulaton of Moncpo-
olistic Condiuons An'“dﬂent Act, 1978, are hereby repealed.

_ _‘(2) (@) Any matter ig connection with which anytb.mg has been done z.nd:r any law
mentiored in subsection (1) prior to the commencemest of thus Act or a::yth.ng incidental
10 any such maner or which may be necessary 10 be dope in conzection with any such
matter or whick arises therefom shall 2s from the said commencement be dealt er furtber
dealt with in terms of the relevant provisions of this Act.

(5) The provisions of Government Notics No. R.1038 of 25 Juae 1969, as con-
strued by section 1 (a) of the Reguiaton of Monopolistic Conditions Amendment Act,
1978 (Act No. 75 of 1978), shall remain in force until that Government Neotice is amended
or withdrawn by the Minister.

(&) Any arrangement in terms of section 3 (3) of the Regulation of Monopolistc
Conditons Act, 1955 (Act No. 24 of 1955), shall be deemed 10 be an arrangement which
was made between the board and the person or body concerned under section 11 (1) of
this Act and which was publisked in terms of section 13 (2) of this Act.

{Sub-s. (2) substinuted by & 1 (1) of Act No. 58 of 1980.]

22. Short title and commencement.—This Act shall be called the Maintenance and
Promotion of Competition Act, 1979, and shall come into operation on a date fixed by the
Stwate President by proclamation in the Gazerze.
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GOVERNMENT GAZETTE NO 10211, 2 MEI 1986

DEPARTMENT OF TRADE AND INDUSTRY

No. 801 2 May 1986

MAINTENANCE AND PROMOTION OF COMPETITION ACT, 1979

|, Dawid Jacobus de Villiers, Minister of Trade and Industry, acting by virtue of
the powers vested in me by section 14 (5) of the Maintenance and Promotion of
Competition Act, 1979 (Act 96 of 1979) hereinafter referred to as "the Act”), with
the concurrence of the Minister of Finance, and by virtue of a general
investigation in terms of section 10 (I) (c) of the Act, hereby declare any
agreement, arrangement, understanding, business practice or method of trading
referred to in paragraph 2 to be unlawful. :

Prchibition

2. Subject to the provisions of paragraphs 8 and 9 no person shall enter into, be a
party to or continue to be a party to any agreement, arrangement, understanding,
tusiness practice or methad of trading which in terms of this notice constitutes -
(a) resale price maintenance;
‘b)  horizontal price collusion:
(c) horizontal collusion on conditions of supply;

(d)  horizontal collusion on market sharing; or

(e)  collusive tendering.

Resale price maintenance
3. "Resale price maintenance” referred to in paragraph 2 (a) -

{a) means any agreement. arrangement, understanding. business practice or
method of trading which has, or is likely to have, the effect of directly or
indirectly compelling or inducing a reseller of any commodity to charge a
particular, or a particular minimum, resale price, whether or not such price
is determined or is to be determined by calculation or by reference to any
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discount; and

(b)  excludes the recommendation, by an individual supplier, of a resale price
as a guide for the convenience of the reseller who may reduce such price
at his discretion and which is not directly or indirectly enforced by means
of the withholding of supplies, the denial of distribution rights or by means
of any discriminatory sales condition or a penalty or by any other method
likely to have such effect: Provided that where a recommended resale
price appears on or in relation to a commodity, the words "recommended
price" shall appear with such price.

Horizontal price collusion
4. "Horizontal price coliusion” referred to in paragraph 2 (b) -

(a) means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantially similar
commodities, to

(i) charge a particular, or a particular minimum, price; or

(i) use in any way, any price as a recommended price or as a guide,
whether or not such price is determined or is to be determined by
calculation or by reference to any discount;

(b) includes the use of an association or of a company, close corporation or
other juristic person in which such suppliers have an interest, to effect the
horizontal price collusion in any way; and

(c) excludes, in respect of a professional service by members of an organised
profession, the issue of a tariff of recommended fees as a guide for the
convenience of the members of such profession and which is not directly
or indirectly enforced or any structure of tariffs or fees authorised by law:
Provided that -

(1) such profession or any rule of law, as a condition for membership,
requires the members to have passed an examination in fields of
study relevant to practicing in that profession; and

(ii) such profession has a code of professional ethics empowering it to
exclude from membership, or to set in motion a procedure to
exclude from membership, those persons found guilty of improper
performance of their duties or of conduct which is discreditable to
their profession.




TD/B/COM.2/CLP/6

page 142

Horizontal collusion on conditions of supply

5. "Horizontal collusion on conditions of supply” referred to in paragraph 2 (c) -

(@)

means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantially similar
commodities, to supply, or to tender to supply in response to a call or
request for tenders, such commodity or commodities

(i) only on any particular condition or term; or

(ii) using any condition or term as a recommended condition or term or
as a guide;

inciudes the use of an association or of a company, close corporation or
other juristic Person in which such suppliers have an interest, to effect the
horizontal collusion on conditions of supply in any way: and

excludes, in respect of a professional service by members of an organised
profession contemplated in paragraph 4 (c), a recommendation which is
not directly or indirectly enforced that such service be provided on a
particular condition or term.

Horizontal collusion on market sharing

6. "Horizontal collusion on market sharing" referred to in paragraph 2 (d) -

(a)

means any agreement, arrangement or understanding between or among
two or more suppliers of any commodity, or of substantiaily similar
commodities, having the effect of dividing wholly or partially the market for
such commodity or commodities betwean or among them -

(N territorialiy;

(i) in respect of customers or classes of customers;

(iiiy  quantitatively, by reference to the quantities or shares to be
produced or supplied by each such supplier or by reference to any

limitation of production facilities; or

(iv) in respect of technical factors relating to the commodities
concerned; and
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(b) includes the use of an association or of a company close corporation or
other juristic Person in which such suppliers have an interest, to effect the
horizontal collusion on market sharing in any way.

Collusive tendering
7. "Collusive tendering" referred to in paragraph 2 (e) means -

(@) any agreement, arrangement or understanding between or among two or
more suppliers of any commodity that one or some or all of such suppliers
shall not submit a tender in response to a call or request for tenders; or

(b)  the submission by a supplier of any commodity, in response to a call or
request for tenders, of a tender that is in any respect arrived at by
agreement, arrangement or understanding between or among two or more
suppliers, including the first mentioned sup-plier, of such commodity,

where the agreement, arrangement or understanding is not made known to the
person calling for or requesting tenders at or before the time when any tender is
made by any person who is a party to the agreement, arrangement or
understanding.

Restriction of application

8. The provisions of this notice shail not be so censtrued as to apply in respect of
any agreement, arrangement, understanding, business practice or method of
trading between or among -

(@) a holding company and its wholly-owned subsidiary, or between
companies which are the wholly-cwned subsidiaries of the same holding
company;

(b) close corporations which have only the same person or persons as
members;

(c)  companies of which all the shares are held by the same person or close
corporation, or between such close corporation and such companies; or

(d)  persons in relation to -
(1) goods which are to be exported to any country other than

Botswana, Lesotho, Swaziland, a state the territory of which
formerly formed part of the Republic of South Africa and any
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territory within the Republic of South Africa in respect of which a
Legislative Assembly has been established in terms of the National
States Constitution Act, 1971 (Act 21 of 1971); or

(i)  any service to be rendered in any country other than the Republic
of South Africa or those countries, states or territories referred to in
(i) above,

or in respect of any agreement, arrangement, understanding, business practice
or method of trading authorised by the provisions of any law.

Exemptions

9. On the recommendation of the Competition Board | may, in a particular case, in
terms of section 14 (5) (b) of the Act in writing grant exemption from any
prohibitions contemplated in this notice to the extent and subject to such
conditions as may be specified in the exemption.

Definitions
10. in this notice -

(a)  "close corporation"” means a close corporation registered in terms of the
Close Corporations Act, 1984 (Act 69 of 1984);

(b)  "commodity" includes any make or brand of any commodity, any book,
periodical, newspaper or other publication, any building or structure and
any service, whether personal, professiona! or otherwise, including any
storage, transportation, insurance or banking service;

(c) "company”, "holding company" and "wholly owned subsidiary” shall have
the meaning assigned to them in section | of the Companies Act, 1973
(Act 61 of 1973):

(d)  "Competition Board" means the Competition Board established by section
3 of the Act;

(e)  "price" inciudes any rental, any fee in respect of a professional or other
service, the rate of interest in respect of any loan or debt, the premium in
respect of any insurance or any other consideration in respect of a
commodity; and

(f) "supplier” includes. unless the context otherwise indicates, the
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manufacturer, producer, seller, and reseller of goods, any supplier of
goods by way of lease or hire or otherwise and the provider of any
professional, financial or other service.

Withdrawal of notice

11.  Government Notice R. 1038 of 25 June 1969 is hereby withdrawn.

State is bound
12.  Pursuant to the provision of section 2 (3) of the Act, the provisions of this notice

shall, except in so far as criminal liability is concerned, bind the State in so far as
the State is concerned in the manufacture and distribution of commodities.

D. J. DE VILLIERS,

Minister of Trade and Industry.




