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| nt roduction

1. This is the third report to the Governing Council of the United
Nat i ons Compensati on Comm ssion (the “Conm ssion”) by the Panel of

Commi ssioners (the “Panel”) appointed to review individual clainms for
danmages above US$100, 000 (category “D’ clains), pursuant to article 38(e)
of the Provisional Rules for Clains Procedure ! (the “Rules”). This report
contai ns the determ nati ons and reconmendati ons of the Panel in respect of
part one of the second instalment, conprising 250 category “D’ clains
submtted to the Panel by the Executive Secretary of the Comm ssion
pursuant to article 32 of the Rules.

2. Part one of the second instal ment conprises:

(a) clainms for | oss types for which the Panel devel oped
met hodol ogies in the first instal ment: Dl(noney); D1(MPA);
D3(death); D4(MV); D6(loss of incone); D1O(paynent or relief to
others); and D(other) |osses (hereinafter referred to as the
“application clains”); 2 and

(b) clainms for new |l oss types in respect of which the Panel has
devel oped processing methodologies in this report. The new | oss
types are D2(personal injury) and D5(l oss of bank accounts,
stocks and other securities).

3. The Panel’s report in respect of part two of the second instal nent
will conprise 150 clains relating to personal property [“D4(persona
property)”] losses. In view of the diverse nature of the clains for

personal property |losses, the conplexity of I|egal and val uation issues

rai sed in deliberations with the Panel’s consultant, as well as the need to
obtain additional information, ® pursuant to article 38(d) of the Rules,

t he Panel has designated these clains as “unusually large or conplex” and
their review w |l require a maxi num of twelve nonths. |In dealing with the
diversity and conplexity of the 150 D4(personal property) clainms, the Pane
expects to be able to establish the processing net hodol ogy for the

resol ution of nost of the remaining D4(personal property) claims.

4, In chapters | to VIIl of its “Report and Recommendati ons Made by the
Panel of Conm ssioners Concerning Part One of the First Instal nment of

I ndi vi dual Cl ainms for Danages Above US$100,000 (Category ‘D Cains)”, *
approved by the Governing Council on 2 February 1998, the Panel established
the general framework and criteria that it will apply in its consideration
of all category “D clainms. The Panel will also take into account the
factual background already fully set out in the First Report.

5. This report reflects the clains reviewed and work perforned by the
Panel since it issued its recomendati ons concerning C ai m 3000001 in
February 1998. 5 In addition to regular communications with the
secretariat, the Panel nmet with the secretariat at the Conm ssion’s
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headquarters in CGeneva to consider clainms in part one of the second
i nstal ment on the follow ng dates: 3-5 February, 20-22 April, 26-27 My,
11-16 June, and 27-29 July 1998, respectively.

6. The Panel issued two procedural orders in respect of the clainms in
the second instal nent. ® The Panel agreed to defer one claimin this
instalment as it contains |loss types that the Panel does not resolve in the
second instalnment. 7

7. Inits review of the clains and in nmaking its recomrendations, the
Panel has applied relevant Security Council resolutions, Governing Counci
deci sions, the Rules, and other relevant principles and practices of

i nternational |law. The Panel, as in the case of the First Report, has taken
into account the |evel and type of evidence that should reasonably be
required of a claimant given the overall circunstances at the tinme of the

| oss, particularly in Iraq and Kuwait.

8. In addition to the information presented in the clains, the Panel has
al so taken into account the follow ng: information acconpanying the

subm ssion of part one of the second instal nent of clainms provided by the
Executive Secretary pursuant to article 32 of the Rules; additiona

i nformati on and views presented by Governnents that have submtted clains,
and by the Government of lraq, in response to the reports submtted to the
Governi ng Council by the Executive Secretary in accordance with article 16
of the Rules; and relevant United Nations and other reports, which the
Panel identified in the First Report as the “Background Reports”. 8 The
Panel has been particularly careful to ensure that there was adequate

evi dence that the |l osses clainmed were directly attributable to the invasion
and occupation of Kuwait by Irag and that the anobunts awarded were duly

est abl i shed.

. JURI SDI CTI ONAL | SSUES
9. Some of the clains in part one of the second instal nent raise
jurisdictional issues which were not addressed by the Panel in the First
Report. These issues and the Panel’s decisions relating to them are set

out hereafter.

A. Bona fide dual nationality

10. According to paragraph 11 of decision 7, ° “[c]lains will not be
consi dered on behalf of Iragi nationals who do not have bona fide
nationality of any other State”. However, neither the Rules nor any other
deci sion of the Governing Council provide a definition of the term “bona
fide dual nationality”. 1In view of the need to resolve the issue of dua
nationality raised by two of the clainms in the second instal nent, the Pane
deci ded that where the claimant had applied for or received the second
(non-lraqgi) nationality prior to 2 August 1991 (“the relevant date”), the
cl ai mant shoul d be consi dered as having acquired the second nationality
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bona fide. The Panel further decided that, where an Iraqgi dual nationa

had acquired the second nationality after the rel evant date, the Pane

woul d not be precluded from holding that the second nationality was
neverthel ess acquired bona fide, if the particular circunstances of the
case justified such a conclusion. This viewis consistent with that of the
category “A’ Panel 1° and has been adopted by the category “C" Panel. %

11. Appl yi ng the above reasoning, the Panel has found the two clai mants
in part one of the second instalnment to be both bona fide holders of a

second nationality and therefore eligible to receive compensation

B. Cdaims by third parties

12. The Panel noted that a nunmber of clains have been filed by famly
menbers on behal f of individuals who allegedly suffered the [ oss for which
conpensation i s being sought. The Panel took the view that while as a
general rule only claimnts who suffered | osses and cl ai med conpensati on
shoul d have filed the clainms, there could be instances where a claimcould
properly be filed on behalf of the individual who suffered the | oss. For
exanpl e, where a claimhas been inherited or assigned, or relates to
property owned jointly by nore than one person, or where the individua
concerned is a mnor, or where an individual has died or cannot hinself or
herself file the claimfor medical or other reasons, the Panel concl uded
that for such clains to be eligible for conpensation, the clainmnt nust
provi de proof that he or she is legally authorized or entitled to file the
clai m on behalf of the individual who suffered the |oss. The Panel found
that such clains under review in the present instalnment satisfied the
jurisdictional criteria and therefore considered them conpensabl e.

1. APPLI CATI ON CLAI M5

13. In the First Report, the Panel established the nethodol ogies for |oss
types of which subsequent clainms are treated as application clains.

However, sone of the application clainms in this instal ment have raised

i ssues not dealt with in the first instalnment. These new issues and the
Panel’s determ nations on themare set out in this section.

A. Dl(noney) issues

1. Jains for the “forced sale” of itens of personal property

14. The Panel considered clainms submtted by claimants who, in order to
survive during the period of the occupation of Kuwait, were forced to sel
items of personal property such as notor vehicles, both in Kuwait and in
nei ghbouring countries, at prices below their market value. The Pane

determ ned that such “forced sales” are a direct result of the invasion and
occupation of Kuwait and are therefore conpensable. The Panel further held
that to be entitled to conpensation the clainmant nust provide the follow ng
evi dence: proof of presence in lrag or Kuwait at the appropriate tine;
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ownership of the property itenms that were the subject of the sale; an

expl anation of the circunstances giving rise to the sale; evidence that the
sal e took place; and evidence of the original value and amunt received for
the items sold

2. Cains for paynent of custons duties

15. A nunber of claimants have cl ai ned conmpensation for custons duties
that they were obliged to pay on returning to their hone countries

foll owing the invasion and occupation of Kuwait. The Panel took cogni sance
of the fact that many of the claimnts concerned had lived in Kuwait for
nmost of their lives and had a reasonabl e expectati on of remai ning there had
Irag’ s invasion and occupati on not occurred. |In such circunstances where
the claimants show that they woul d not have otherw se |left Kuwait or
entered another country for residential purposes and that they paid customns
duties upon entering a country for the first tine, the Panel held that such
paynments are conpensabl e.

B. D4(M) issues

1. Vehicles not listed on the (MVWV) Table

16. In reviewing the D4(MV) first instalment clains for the total |oss of
nmot or vehicles, the nmethodol ogy applied by the Panel was to conpare the
original value of the vehicle, the amount clained and the val ue indicated
in the Mbtor Vehicle Valuation Table (the “MW value”) 2 and to award the
| onest of the three anmbunts. One of the clainms in the second instalnent is
for the loss of a vehicle described as a “1981 D Mach-45 ton Jack Hammer
Crane”. The MWV table does not have a matchi ng value for such a vehicle.
The Panel determ ned that in such instances, the replacenent cost of the
vehicle depreciated to reflect the |ife expectancy of the item should be
applied. The Panel applied this principle and was able to determ ne the
val ue of the vehicle by reference to the evidence provided by the clai mant.

C. D6(loss of incone) issues

1. Jains for enploynent that had not conmmenced as of 2 August 1990

17. A nunber of D6(loss of incone) clainms were filed by individuals who
assert that, prior to the invasion, they had signed enpl oynent contracts

wi th new enployers in Kuwait or Irag for work due to start between 2 August
1990 and 2 March 1991. (O hers assert that they were in the process of
negoti ati ng new enpl oynment contracts that were to commence during the

peri od of the occupation but that they had not yet signed such contracts.

18. The Panel determ ned that where the claimant had signed such a
contract prior to the invasion, |losses arising fromthe contract are
conpensabl e. However, where the contract had not been signed, the claim
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woul d only be compensabl e where the clai mant has produced a firmletter of
intent witten by the new enpl oyer expressly stating the intention to

enpl oy the claimnt. The Panel further determ ned that such contract or
letter of intent nust contain all the requisite information (i.e., term of
enpl oyment, salary, etc.) ** to allow the cal culation of the recomended
conpensation. In addition, such claimnts nust provide proof that they had
given up their fornmer enploynent in order to take up the new enpl oyment.

2. Clainms with country of origin outside |raqgq or Kuwait

19. In the First Report, the Panel considered the conpensability of a
D6(1 oss of incone) claimfiled by an enpl oyee of the London branch of an
Iragi State-owned bank which cl osed down soon after the invasion, and
concl uded that such clai mwuld be conpensabl e regardl ess of the | ocation
of the loss if the loss is shown to be direct. Since the claimant in the
first instalnent satisfied this and other established criteria, the Pane
recommended paynent of compensation to him

20. Part one of the second instal ment includes three other clains by

enpl oyees of the same bank. |In reviewi ng these clainms and recomendi ng
paynment of conpensation, the Panel also noted the instructions to claimnts
in paragraph 4 on the first page of the C aim Form (based on Governing
Council decisions 7, 9 and 15) ' that as long as the loss was “direct” it
was immaterial that it could also be attributed to the trade enmbargo.

3. dains for nore than one enploynent running concurrently

21. Some claimants are claimng for oss of income in respect of nore
than one enpl oynment that they held concurrently. The Panel noted that this
enpl oynent practice was not uncommon in Kuwait and decided that a clai mant
is entitled to claimconpensation in respect of nmore than one enpl oynent
situation provided that the claimnt could | egally engage in and provide
evi dence of such enployment, the renuneration earned, and establish that
the loss is the direct result of the invasion and occupation of Kuwait. 1

4. dains for entitlenments under a profit-sharing schene

22. The Panel reviewed clainms for |oss of entitlements under a profit-
sharing schene that formed part of the renuneration owed to the clainmant.
In nost cases this entitlement was confirmed by the clainmant’s enpl oynent
contract. In considering whether claimnts who were enployed in lraq or
Kuwait prior to the invasion and occupation of Kuwait are entitled to
conpensati on under such profit-sharing schenes, the Panel followed its
determ nations in the First Report where it held that in calculating a
claimant’s salary only amounts that are quantifiable in advance and can be
allocated to a nonthly income should be taken into consideration. ¥ The
Panel held that since the annual profit of a conpany is an uncertain anmount
that cannot be allocated to a monthly inconme, the claimants would not be
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entitled to conpensati on under D6(l oss of income) for entitlenents
resulting froma profit-sharing schene.

5. Contracts term nated by the Governnent of Kuwait
23. A nunber of claims were subnmtted by clai mants who had been enpl oyed

in Kuwait prior to the invasion and whose enpl oyment was term nated by the
Government of Kuwait after 2 March 1991. The Panel held that since
Governing Council decision 7 provides that only |losses arising directly
fromlraq s invasion and occupation of Kuwait are conpensable, the post-
liberation term nation of the enploynent of such claimants was an act of

t he Government of Kuwait rather than an action of Iraq. Accordingly, the
Panel determ ned that such clains are not eligible for conpensation.

6. Clains for difference in salary received prior and subsequent to the
i nvasi on _and occupation

24, The Panel considered four claims filed by the staff of an embassy
operating in lraq prior to the invasion and occupation of Kuwait. The
claimants have clainmed for the difference between the salary received while
posted in Iraqg and that received in their hone country follow ng their
repatriation.

25. Since the four claimants in question did not |ose their jobs but
merely suffered a reduction in their salaries because of their repatriation
fromlraq, the Panel concluded that the clainmants are not entitled to
conpensation fromthe Conm ssion

7. Clainms for additional benefits

26. A nunber of soldiers who were enployed by the Kuwaiti Mnistry of
Def ence have cl ai ned under D6(loss of incone) for allowances for weapons,
medal s and technical expertise as part of their basic salary entitlenents.
The contracts of sonme of these claimnts provide that the claimnts are
entitled to these allowances by virtue of the “applicable arnmy | aw

27. After reviewing the clains, the Panel determ ned that since the
referenced al |l owances were quantifiable, could be allocated to a nonthly
salary, ' and were incidental to the claimnts’ profession or occupation
they are conpensabl e.

8. Cdains for intellectual property

28. A nunber of clainms have been submitted under D6(|oss of income)["“D6
(other)”] for the loss of intellectual property such as research materials,
including, inter alia, collections of mcro-organi sns genetically nodified
for research, conputer software |libraries, manuscripts, experinental data
and speci men. Whil e sone of these materials were acquired and used by the
claimants in the course of their enmpl oynent, others were not. In
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consi dering whether these | osses have been appropriately filed under
D6(other), the Panel took the view that | osses clained under D6(other)
should be limted to income pursuant to a contract of enploynent.
Therefore, | osses of the nature described above could be dealt w th under
DA(personal property) or D(other) or another appropriate |oss type
depending on the nature of itens being clained. The Panel therefore
decided to deal with such clains on a case-by-case basis.

9. Cdains for loss of “support”

29. Some clains presented to the Panel under D6(l oss of incone) also

i ncluded clains for |oss of support provided to others. The Panel takes
the view that a claimant who has filed a claimfor |oss of income would not
be entitled to claimfor the support given to a fam |y nenber or nenbers
since the support would have conme out of the claimant’s salary. Simlarly,
where soneone has filed a claimfor |oss of incone, a nenber of the
claimant’s fam|ly would not be entitled to claimfor the | oss of “support”
because the “support” payment woul d have been paid fromthe claimnt’s

i ncome.

30. The Panel took note of the category “C" Panel’s view ' that the
follow ng three categories of individuals were entitled to claim*“support”
on the C6 page of the category “C’ claimform

(a) gainfully enployed persons whose ability to work has been
permanently or tenporarily affected as a result of a permanent or
tenporary disability or other injury;

(b) <clains by persons who are not yet enployed, but who, as a result
of a permanent disability, may never be able to be fully enpl oyed;
and

(c) clains by fam |y nmenbers of income earners in Kuwait or Iraqg who
are unable to continue meking certain paynents such as alinony,
regul ar dependant paynents, subsistence paynents, etc. to their
famly menmbers, due to having |lost their enployment as a result of
Iraqg’s invasion and occupation of Kuwait, or as a result of sone

per manent or tenporary disability. In such circunstances, it must

al so be verified that the incone earner has not filed a claimon his
or her own behal f.

31. The Panel determ ned however that only those clainms falling into
group (c) above should be dealt with under D6(l oss of incone) while those
falling into groups (a) and (b) would be re-categorized as D2 (persona
injury) claims as they are nore appropriately dealt wi th under that |oss

type.
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10. Treatnent of end of termindemities

32. A nunber of claims for D6(loss of incone) also include |oss of end of
service indemities. Some of the claimnts enployed in Kuwait prior to the
i nvasi on and occupation of Kuwait have acknow edged receiving such end of
termindemities while others have not. In reviewi ng these clains, the
Panel took note of information provided by the Governnment of Kuwait that it
had paid end of service indemities to certain non-Kuwaiti enployees in the
public sector who did not return to Kuwait for the purposes of enploynent.
According to the Governnent of Kuwait, as at 1994, over 57,000 such

enpl oyees had received their indemities. 2 The Panel further noted that
the Governnent of Kuwait did not file a claimw th the Conmm ssion for the
rei mbursenent of these benefits to non-Kuwaitis.

33. In the light of the above information, the Panel has taken into
consi deration the fact that end of termindemities had al ready been
factored into the D6(loss of income) salary nmultiplier. The Pane

t herefore concluded that, where evidence exists that a clai mant had

recei ved such end of term payments, they should be deducted fromthe
recommended anount of conpensation payabl e under D6(| oss of incone). The
Panel has also instructed the secretariat to request the Government of
Kuwait to confirmon a case-by-case basis whether those clai mants who have
filed D6(1oss of incone) clains and who were enployed with the Kuwait
Government prior to the invasion have received end of term benefits.

11. MPA C ains

34. O the few D6(1oss of income) clainms for nental pain and anguish
(“D6(MPA)”) that were presented to it, the Panel found that only one
claimant nmet the jurisdictional requirenment |aid down in Governing Counci
decision 3. 22 According to that requirenment, the claimant nmust prove that
he/ she was deprived of all econom c resources so as to threaten seriously
the claimnt’s survival and that of the spouse, child or parent, in cases
where assistance fromthe claimnt’s Government or other sources has not
been provided. The only successful D6(MPA) claimant provi ded docunentary
evi dence which established that he had been totally deprived of all his
econom ¢ resources which led to severe stress and resulted in the clai mant
havi ng seri ous physical problens.

D. D(other) issues

1. Schol arshi ps

35. The Panel considered whether clainms for |oss of scholarship

al l omances filed by individuals studying outside Kuwait are conpensabl e.
The cl ai mants concerned asserted that as a result of the invasion and
occupation, their nonthly all owances were stopped and that they were forced
to |l ook for alternative neans of funding their education
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36. The Panel determined that the inability of Kuwaiti authorities to
continue the paynent of such all owances constitutes a loss directly
resulting fromlraq' s invasion of Kuwait and that such clains are therefore
conpensabl e. The Panel further determ ned that for a claimnt to be
entitled to conpensation for such | oss, the clai mant nust provide
appropriate docunentary evidence of the existence and anount of the
original scholarship as well as evidence of enrol nent at another

educational institution, and of the alternative nmeans of funding. The
claimant would only be entitled to conpensation for the academ c year

i medi ately follow ng the invasion of Kuwait.

2. Clainms for additional education all owances

37. A nunber of claims have been filed for additional educationa
expenses on the basis that, since all educational institutions in Kuwait
were closed, the claimnts were forced to send their children to schools or
uni versities outside Kuwait.

38. The Panel determ ned that such additional educational expenses are
the direct result of the invasion and occupation of Kuwait and are
therefore conpensable. To be entitled to conpensation for such additiona
educati onal expenses, the clainmnt nmust provi de evidence of the child s
pre-invasion enrol nent in an educational institution in Kuwait indicating
the tuition fees, evidence of the child s departure from Kuwait after the

i nvasi on, enrolnent in another institution outside Kuwait and the fees paid
to that institution. The clainmnt would only be entitled to conpensation
for the academ c year follow ng the invasion of Kuwait.

E. Deduction of conpensation received

39. Sonme, but not all, of the claimants fromone submtting entity have
provi ded evi dence of having received conpensation fromtheir Governnment for
havi ng been taken hostage in Iraq or Kuwait during the period of the

i nvasi on and occupation of Kuwait. The Panel considered firstly, whether

t he amounts received by such claimants fromtheir Governnents shoul d be
deducted from any conpensati on payable to them and secondly, whether those
claimants who did not indicate that they had received such paynents shoul d
be treated in the sanme manner

40. The Panel held, firstly, that since claimnts were required in the
category “D claimformto indicate if they had received any compensation
from ot her sources in respect of the invasion and occupation, and secondly,
since the Governnment concerned has confirmed the paynent of such
conpensation, the amounts in question should be deducted fromthe
recommended award for all the claimnts concerned, whether they indicated
receiving the paynents or not.



S/ AC. 26/ 1998/ 11

Page 13
[11. D2(PERSONAL | NJURY) LOSSES
A. Introduction and factual background
41. Fourteen of the clainms in part one of the second instal nent are for

damages arising out of personal injury (“D2 clainms”). The total nunber of
D2 clains in the category “D’ population is currently 361 with an asserted
val ue of US$62, 065, 137.91. This anpunt does not include clains for MPA as
there is no provision on the claimformfor the claimant to assert anmounts
for MPA

42. In paragraph 28 of the First Report, the Panel nade reference to the
severe reduction in health care facilities in Kuwait following Iraq’ s

i nvasion and the fact that civilians who remained in Kuwait were frequently
deni ed access to hospitals. The Panel also referred to nunerous reports
submtted regarding torture and cruel, inhuman and degradi ng treatnment by
Iragi occupying forces resulting in serious injuries. The Panel has
further considered a report on traumatic stress and nental health disorders
in post-liberation Kuwait. %

43. The Panel also considered it relevant to take into account the report
of the Panel of Experts that reviewed compensation for clainms for MPA (“the
MPA Panel ”) which was exam ned for the purpose of dealing wi th D3(Death)
clains in the First Report. 22 The Panel has therefore considered extensive
background information in relation to its review of the D2 clains in the
present instal ment.

B. Applicable Governing Council decisions

44, The definition of “serious personal injury” is found in Governing
Counci| decision 3 as foll ows:

“Serious personal injury

1. ‘Serious personal injury’ neans:
(a) Di smenber nent ;

(b) Per manent or tenporary significant disfigurenent, such as
substantial change in one's outward appearance;

(c) Per manent or tenporary significant |oss of use or
l[imtation of use of a body organ, menmber, function or system

(d) Any injury which, if left untreated, is unlikely to
result in the full recovery of the injured body area, or is
likely to prolong such full recovery.
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45.

2. For purposes of recovery before the Conpensation Comr ssion
‘serious personal injury’ also includes instances of physical or
mental injury arising fromsexual assault, torture, aggravated

physi cal assault, hostage-taking or illegal detention for nore than
three days or being forced to hide for nore than three days on
account of a manifestly well-founded fear for one's |life or of being
taken hostage or illegally detained.

3. ‘Serious personal injury’ does not include the foll ow ng:
brui ses, sinple strains and sprains, mnor burns, cuts and wounds; or
other irritations not requiring a course of medical treatnent.”

Wth respect to clainms for MPA in respect of serious personal injury,

Governi ng Council decision 3 provides as foll ows:

46.

“Mental pain _and angui sh

Conpensation will be provided for pecuniary |osses (including
| osses of income and nedi cal expenses) resulting fromnmental pain and
angui sh. In addition, conpensation will be provided for

non- pecuni ary injuries resulting fromsuch nmental pain and angui sh as
fol |l ows:

(a) A spouse, child or parent of the individual suffered death;

(b) The individual suffered serious personal injury involving

di snmenber nent, permanent or tenporary significant disfigurenment, or
per manent or tenporary significant |loss of use or limtation of use
of a body organ, member, function or system

(c) The individual suffered a sexual assault or aggravated assault
or torture;

(d) The individual wi tnessed the intentional infliction of events
descri bed in subparagraphs (a) (b) or (c) on his or her spouse, child

or parent.”

Governi ng Council decision 8 # sets out the ampbunts payable for MPA

in respect of serious personal injury to a claimnt or in respect of
Wi tnessing a serious personal injury inflicted on his or her spouse, child

or

parent as follows:

CATEGCORY A A spouse, child or parent of the individua
suffered death.

US$ 15, 000 ceiling per claimnt;

US$ 30, 000 ceiling per famly unit.
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CATEGORY B: The individual suffered serious personal injury
i nvol vi ng di snenbernent, pernmanent or tenporary
signi ficant disfigurenment, or pernmanent or
tenporary significant |oss of use or limtation of
use of a body organ, nenber, function or system

US$15, 000 ceiling for di smenberment, permanent
significant disfigurement, or permanent |oss of use
or permanent limtation of use of a body organ
menber, function or system

US$5, 000 ceiling for tenporary significant

di sfigurenment or temporary significant |oss of use
or limtation of use of a body organ, memnber,
function or system

CATEGORY C: The individual suffered sexual assault or
aggravated assault or torture.

US$5, 000 ceiling per incident.

CATEGORY D: The individual w tnessed the intentional infliction
of events described in Categories A, B or Con his
or her spouse, child or parent.

US$2, 500 ceiling per claimnt;

US$5, 000 ceiling per family unit.”

47. The payments specified in Governing Council decision 8 are payable
curmul atively where nore than one situation applies with respect to
particul ar cl ai mants. However, the decision provides that an overal

ceiling applies to the total cunul ative anounts available to claimnts for
payments for MPA in the sum of US$30,000 per claimant, and US$60, 000 per
famly unit.

C. Category “D’ claimformrequirenents

48. D2 clains are covered by pages D2.1 and D2.2 of the category “D
claimform The D2.1 page states that claimnts who have submitted clains
in category “B” for serious personal injury may also submt clainms in
category “D’ if their |osses exceed US$2,500. The types of injuries listed
on page D2.1 of the claimformare as follows: disnmenbernent, disfigurenent
(permanent or tenporary), loss or |limted use of body organs (pernmanent or
tenporary), sexual assault, torture, and aggravated physical assault.
Claimants are entitled to claimfor medical expenses and for MPA in respect
of the injuries listed, or as stated on the D2.2 page, for w tnessing the
intentional infliction of an injury on the claimnt’s spouse, child or
parent.
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49. In addition to the injuries listed, claimnts nmay submt clains for
other injuries requiring nmedical attention, though there is no provision on
the formto claim MPA in respect of such injuries. The form also provides
for clains for lost earnings or future profits arising fromthe injury.

50. The instructions on the D2.1 page of the claimformrequire the
claimant to submt a statenent describing what happened to the clai mant,
and the nature and extent of the injury. The claimant is also required to
submt a separate sworn statenent and/or sworn statenents of any wi tnesses
to the cause and circunstances of the injury, and appropriate docunentary
evi dence such as certificates issued by a doctor, hospital or other nedica
care provider, or nedical or insurance records.

51. Where the claimis for nedical expenses, the claimant is advised to
provide item zed bills of expenses incurred, receipts of paynments made,
phot ographs and a doctor’s report. Clainms for MPA and for |ost earnings or
future profits nmust also be substantiated by docunentary and ot her
appropriate evidence. |If the claimis for MPA for witnessing the
intentional infliction of an injury to a famly nmenber, the claimant is
required to give the nane and identification details of the famly nenber,
and a description of the injury and circunstances in which it occurred.

The claimant is also asked on the D2.2 page to enter information concerning
any insurance claimthat the claimnt may have nade in respect of the
Injury.

D. Factual description of D2 clains

52. The D2 clainms in part one of the second instalnent are clainms |argely
for the loss of future inconme whereby each claimant asserts that he or she
is either partially or totally disabled because of injuries suffered as a
result of lraq s invasion and occupation of Kuwait. The clains are for
reduced earnings where the claimant is partially disabled, or for a tota

| oss of earning capacity where the claimant is unable to work at all

53. Cl ai mants have made clains in respect of personal injuries as a
result of the follow ng occurrences: being shot or beaten by Iraq

sol di ers; |and m ne expl osions; physical or psychol ogi cal disorders brought
on by stressful situations experienced in Kuwait, and for simlar disorders
or heart attacks brought on by scud mssile attacks on Israel. Some

clai mants had pre-existing conditions at the tine of the invasion that they
cl ai m were exacerbated due to | ack of nedical treatnent, or due to stress
that they suffered as a result of fear for their safety at the tinme of the
i nvasi on and occupati on

54. Al the D2 clainms in part one of the second instal nent are well
docunented. They contain personal statements fromthe clainmants descri bing
what happened to them and the nature and extent of the injuries. A few of
the clains contain witness statenents.
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55. All of the claimnts have submtted nedical reports from doctors,
hospitals or a Governnent authority describing the nature and extent of
their injuries, the types of treatment given to the claimnts, and a
prognosis. \Where the claimis for loss of inconme and the clai mant was
enpl oyed prior to suffering the injury, each claimnt has submtted

evi dence of a reduction in salary, where applicable, or of the prior |eve
of remuneration formng the basis of a claimfor a total |oss of future

i ncone.

56. Three claimants submitted clainms for Post Traumatic Stress Disorder
(“PTSD’) caused or exacerbated by scud missile attacks on Israel. Owing to
the nental state of these claimants, they submtted their clains through
aut hori zed representatives. Another claimnt subnmitted a claimon behalf

of his son who was injured and was still a mnor at the tinme the claimwas
filed.
57. Clainms for the loss of future income have al so been subnmtted by

persons who were not enployed at the tinme of injury due to the fact that
they were mnors, students, or beyond the age of enployment. The claimants
have provided proof of the fact that they were injured as well as nedica
certificates describing the percentage disability.

E. D2 Met hodol ogy

58. Havi ng reviewed the D2 clains in the second instal ment, the

i nstructions set out on the category “D" claimform the factual
background, and other reports nentioned above, the rel evant CGoverning
Counci | decisions and applicable Rules, and the methodol ogy adopted by the
category “B” and “C’ Panels, the Panel adopts the D2 nethodol ogy set out
bel ow.

1. Preconditions

(a) Definition of serious personal injury

59. D2 clains for personal injury should only be conpensabl e where the
injury falls within the definition of serious personal injury set out in
Governi ng Council decision 3.

(b) Fact of injury

60. Cl ai mants nust prove that the injury occurred. Proof should be in
the formof a statenment fromthe claimant and/or w tness statenents
descri bi ng what happened to the claimant and the nature and extent of the
injury. The clainmant should submt nedical reports from doctors,
hospitals, or other health care providers confirmng the nature and extent
of the injury and the effect of the injury on the claimnt.
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(c) Injury to have occurred during the jurisdictional period

61. The cl ai mant should submt proof that the injury occurred during the
jurisdictional period (i.e., between 2 August 1990 and 2 March 1991). VWhere
the injury occurred outside the jurisdictional period, claimnts will have
an added burden of showi ng why the injury should be regarded as resulting
directly fromthe invasion and occupation of Kuwait. In the context of
resolving clainms for death, the Panel has already determ ned that,

consi stent with Governing Council decision 12 2 clains arising out of |and
m ne expl osions that occurred outside the jurisdictional period are
conpensabl e. The same principle would apply to clains for persona

I njuries.

(d) Causation

62. To be conpensable, the injury must have been suffered as a direct
result of Iraqg s invasion and occupation of Kuwait and claimants are
required to subnmit evidence to that effect. As stated by the Panel in the
First Report in the context of D3(death) clainms, if the loss is direct, it
i s conpensabl e regardl ess of the |location in which the claimnt suffered
the | oss or damage. 2 Accordingly, D2 clains arising out of mlitary
attacks on Israel are al so conpensabl e.

(e) Only the injured person should claim

63. D2 clains should be submtted only by the individual who suffered the
serious personal injury. However, under the normal rules pertaining to

m nors and persons who are otherw se unable to submt a claimfor

t hemsel ves, an authorized representative can submt the claim In such
situations, any conpensati on awarded shoul d be awarded only to the

i ndi vi dual who suffered the injury.

2. Valuation

(a) dains for nedical expenses

64. For D2 clainms for nedical expenses where the claimnts have proven
the fact of injury and that the injury resulted directly fromthe invasion
and occupation, the claimnt should submt evidence in the form of medica
bills or receipts for anounts paid.

65. Taking into consideration the fact that there were few nedica

records kept in Kuwait during the period of the invasion and occupation, %
where the claimant was in Kuwait and has proved the fact of the injury but
is unable to provide adequate docunentary evi dence of medi cal expenses, the
cl ai mant shoul d provide details of the amunts spent as well as the nedica
services provided. Caimnts who were outside Kuwait during the occupation
woul d ordinarily be required to provide direct docunentary evi dence of
their injuries and nedical expenses.
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(b) dains for loss of future income or profits

66. Clainms for the |l oss of future income or profits should be conpensable
where the claimant has submitted proof froma doctor stating that the
claimant is partially or totally disabled, and certifying the extent to
which the claimant is able or unable to work. |In developing the

met hodol ogy for D3(death) clains, the experts retained to assist the Pane
al so recommended a met hodol ogy for calculating | oss of income in cases of
personal injury, simlar to that devel oped for |oss of support in D3(death)
cl ai ns.

67. In accordance with the reconmendati on made by the experts, in cases
where the claimant is totally disabled, he or she should submt evidence of
enpl oynment and sal ary received prior to suffering the injury. Were the
claimant is only partially disabled, the clainmnt should submt evidence of
enpl oynment and of the claimant’s salary before and after the injury,
denonstrating any reduction in salary due to partial disability. In both
cases, conpensation woul d be cal cul ated based on the present val ue of the
claimant’s future incone, with a percentage reduction that reflects the
extent to which the claimant is able to work in cases of partia

disability. 2

68. Consistent with its view set out in the First Report, the Panel has
determ ned that the sane discount rate and |ife expectancy tables as those
adopted by the Panel for use in determ ning conmpensation for |oss of
support for D3(death) clainms should be applied in the case of D2 cl ai ns.
The Panel has also retained the same groupings for the submtting entities
that have filed D2 clainms on behalf of their nationals and residents.
VWere the claimis only for partial disability, a percentage representing
the extent of the claimant’s disability is applied to the inconme in
calculating the amount to be awarded to the cl ai mant.

69. In cases where the claimant is partially disabled, the Panel studied
the treatment of disabilities in several countries and found that each
country applied a different percentage disability to the same type of
injury. 2 In order to ensure consistency in the percentage representing
disability that would be applied to all claimnts, the Panel developed its
own “Table of Mains” taking into consideration the rates applied in the
entities covered by the study. Where a serious personal injury is not
covered by the Panel’s table, the percentage to be applied will be
separately determ ned by the Panel

70. As stated above, sone of the D2 clainms are on behalf of persons who
were not enployed at the tine of injury and are either partially or totally
di sabled. In sonme clains there is nedical evidence to the effect that it
is unlikely that the claimant will ever be able to work. In such cases the
Panel has determ ned that a “deemed income” will be attributed to the

cl ai mant for purposes of calculating the present value of the future incone
that the cl ai mant woul d have earned. The “deened incone” is determ ned by
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taking into account the age of the clainmant and the average annual sal ary
applicable in the country where the claimant was likely to be enpl oyed.

(c) dains for exacerbation of a pre-existing condition

71. Where the claimant has a pre-existing condition and has proved that
the condition was exacerbated as a result of the invasion and occupation
the Panel will determine in accordance with the evidence provided the
extent to which the deterioration in the claimant’s condition is a result
of the invasion and occupation. Where the claimis for a loss of future

i ncome, the Panel will determ ne the percentage representing disability to
be applied in calculating the conpensation to be awarded.

(d) dains for serious personal injuries of a tenporary nature

72. Where the claimant suffered a serious personal injury of a tenporary
nature, the Panel will recommend the award of a |unp sum dependi ng on the
nature and duration of the injury suffered by the clai mant.

3. dains for MA

(a) MPA for serious personal injury

73. Claimants are required to indicate on the claimformwhether in
addition to their claimfor personal injury, they also seek conpensation
for MPA in respect of the same personal injury and to provi de appropriate
docunentary evi dence to support the claimfor MPA

(b) dainms for MPA for witnessing the intentional infliction of events
leading to a serious personal injury

74. Sone cl ai mants have submtted clainms for MPA for wi tnessing the
intentional infliction of events leading to the injury of the claimant’s
spouse, child or parent in cases where the injury was the result of scud
mssiles fired against Israel by Iraq. 1n such cases the Panel determ ned
that the clainms would be conpensable. However, the claimnt nust prove the
fact of injury with appropriate nmedical evidence, the famly relationship
to the injured person and MPA suffered. In three cases considered by the
Panel , although it has recommended an award of conpensation to each
claimant suffering the injury, the Panel considered there was insufficient
evi dence of the MPA clainmed by a relative.

(c) Valuation of MPA

75. Where the claimant has satisfied the requirenents set out in (a) and
(b) above, the Panel would recommend the award of appropriate conpensation
based on the amount specified in Governing Council decision 8.
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F. Panel determ nations with regard to D2 cl ai ns

76. The D2 cl ainms reviewed by the Panel in part one of the second

i nstal ment were well documented. The Panel found that all the D2 clainms in
part one of the second instal ment were conpensable to the extent that they
met the prescribed evidentiary standards. Where the claimwas for nmedica
expenses, conpensation was recomrended for anmounts substantiated by
appropriate docunentary and other evidence. The anmounts recomended as
conpensation for the | oss of future income were cal cul ated pursuant to the
val uation criteria described above. |In respect of one claimwhere the
injured claimant’s condition was temporary, the Panel has recommended a
[ump sum award. \Where the evidence showed it was uncertain whether the
claimant’s injury would develop into a permanent disability but the claim
was limted to conpensation for the loss of income for the period that the
cl ai mant was unable to work up to the time of submitting his claim the
Panel has recommended an award of the amount clained. The Panel rejected a
claimfor the loss of rental inconme arising fromthe fact that the clai mant
had to return to his home country and reside in his house, which he had
been renting out, as he could no I onger work in Kuwait due to a persona
Injury.

V. D5 CLAIMS FOR LOCSS OF BANK ACCOUNTS, STOCKS AND OTHER SECURI Tl ES

A. I ntroduction and factual background

77. There are 15 D5 clains for |oss of bank accounts, stocks and ot her
securities in part one of the second instalment (“D5 clains”). The tota
nunber of D5 clainms in the category “D’ clains population is currently 417,
with an asserted val ue of US$60, 930, 288. 67.

78. The Background Reports considered in the First Report provide sonme

i nformati on on banking operations in Kuwait at the time of the invasion and
occupation, as well as after the liberation of Kuwait, and state that there
was little information avail abl e on banking operations in lraq. *° At the
time of the invasion on 2 August 1990, nany persons |eft Kuwait under
energency conditions and, as it was a weekend in Kuwait, were not able to
wi t hdraw funds from their bank accounts. The majority of the banks in
Kuwai t remai ned cl osed during the period of the occupation. The assets of
Kuwai ti banks in many countries were frozen, and banks outside Kuwait did
not have access to bank records for custonmers with funds on deposit in
Kuwai t .

79. According to a letter dated 15 October 1991 from the Governnent of
Kuwai t addressed to the Executive Secretary of the Conm ssion, banks
resuned operations on 24 March 1991. 3 Al bank account deposits were
restored to their pre-invasion bal ances where forced w thdrawal s had been
made, and interest for the period of the occupation was cal cul ated and
added to each account. Wthdrawals from bank accounts were restricted for
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a period of five months until 3 August 1991. After that date, persons in
Kuwait were able to withdraw their funds without restriction. 3

80. For foreign account holders who had not returned to Kuwait, the
Government of Kuwait infornmed the Comm ssion that Kuwaiti banks adopted
measures, under the direction of the Central Bank of Kuwait, to make funds
i n bank accounts freely available to the beneficiaries of those accounts.
The Kuwaiti Governnent has stated that the follow ng procedures were

i npl enmented to allow foreign account holders to withdraw their funds in
Kuwai ti banks:

i an account hol der conpletes a w thdrawal request at the
correspondent bank, stating the avail able account details, the
name of the bank and the branch concer ned;

ii. the account hol der signs the request formto be verified by the
correspondent bank;

iii. the correspondent bank transmts the request to the Kuwait
bank concerned; and

iv. the Kuwaiti bank transfers the funds as requested by the
account hol der as soon as the request can be processed. 3

81. By letter dated 25 October 1991, the secretariat informed over 80
Governnments, believed to have claimants eligible to submt bank account
clainms, of the procedures instituted by the Central Bank of Kuwait to
enabl e access to foreign nationals fornerly resident in Kuwait.

82. A further letter dated 19 April 1993 was sent to the Comm ssion by
the Deputy Chief of the Kuwaiti Banks Committee, who identified alternative
procedures that may be foll owed by account holders for withdrawi ng their
funds. According to these procedures, account hol ders shoul d:

l. wite a letter to the bank signed by the custoner/account
hol der;

i provide a resident inside Kuwait with a Power of Attorney
aut henti cated by an Embassy of Kuwait abroad which states
clearly that the representative may withdraw the funds fromthe
bank;

iii. take necessary nmeasures in coordination with a |oca
correspondent bank.

83. The letter further states that "[i]n all circunstances, any proposa
submtted by the customer should neet all the information and docunentati on
rel evant to the accounts.”
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84. VWhile there is little information on banki ng operations in Iraq
during the occupation, lraqi banks and their branch offices continue to be
subject to the United Nations' sanctions and econom c enbargo enacted
pursuant to Security Council resolution 661 (1990), the national sanctions
i npl enmented by certain countries pursuant thereto, and to provisions of
various lraqi domestic |aws.

B. Applicable Governing Council decisions

85. There are no specific Governing Council decisions in respect of D5
clains for |loss of bank accounts, stocks and other securities. Therefore,
the general criteria for determ ning the conpensability of all category “D
clains as set out in Governing Council decision 7 applies to D5 clains.

C. Category “D’ claimformrequirenents

86. Wth respect to bank accounts, the category “D’ claimformrequires
claimants to give details of the account hol der, the bank name and address,
the type of account and account nunmbers. Claimants are requested to attach
docunent ary evi dence of ownership, such as a photocopy of a bank passbook
or bal ance statenent, and to docunment the attenpts nade by the claimnt to
wi t hdraw funds fromthe account(s). The claimant shoul d provide the dates
on which such attenpts were nade.

87. Where the claimis for stocks and other securities, clainants are
requested to provide the name of the issuer, details of the quantity of

stocks, their value on 1 August 1990, and the amount of | oss.

D. Description of the D5 clains

88. One of the D5 clains in the second instal nent was made by a cl ai mant
who requested the assistance of the Commission in |ocating bank accounts in
Kuwai t and Egypt belonging to his father, grandfather and nother who are
al | deceased.

89. Anot her claimis in respect of a bank account held in Iraq. The
claimant left Iraq during the invasion and occupation and seeks the

Conmmi ssion’ s assistance in getting his funds transferred fromlraq where
the claimant states that the |aws prohibit taking noney out of the country.

90. There are four clainms in respect of cheques issued by persons who
were living in Kuwait drawn on banks in Kuwait. The claimants state they
were not able to cash the cheques due to the invasion and occupation. Somne
of the cheques were dated before the invasion and occupation, while others
have dates that fell within the period of the occupation. One clainmant
stated that he had been unable to cash the cheques prior to the invasion
due to the fact that he was waiting for certain transactions to be

concl uded by his company, but that he then left Kuwait after the invasion
and did not return. The remaining claimnts stated that they had attenpted
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to find the debtors w thout success, or that the debtor was in financia
difficulties due to the invasion and occupati on

91. There are four clainms in respect of investnents in stocks and
securities. One claimnt was taken hostage and clains that he was not able
to exercise options under warrants held by him The claimant al so traded
on his own account and stated that he normally nade | arge suns of nobney

t hereby, but that he was unable to trade during the invasion and
occupation. The claimant did not provide any proof of the amobunts that he
asserted he lost in respect of the income that he normally nade on the

mar kets by trading on his own account.

92. The remaining three clains in respect of investnments are for a |oss
or diminution in the value of equity investnents in or with Kuwait
conpanies. In all three cases, the conpanies wote to the claimnts
offering a settlement and stating that their businesses were affected by
the “Gulf War”. The conpani es have not submitted clains to the Conm ssion

93. Four claimants submitted clainms in respect of benefits |lost due to
the fact that they had left Kuwait and could no | onger maintain payments on
i nsurance policies in Kuwait after the invasion and occupation. As a
result, they were paid an amount in settlement of what they had paid on the
policies and did not receive the benefits that woul d have been paid had the
policies matured. Two of the clainmnts were not recalled to Kuwait to
resume their enploynment, while the other two claimants state that they were
unabl e to continue the paynents due to their strained econom c
circunmstances after l|eaving Kuwait. The claimants provided insurance
contracts showing the suns that they woul d have received on the maturity of
the policies, and confirmation that the benefits to be paid on maturity

i ncl uded a bonus that was added to the sum assured on an annual basis.

E. Methodology for D5 clains

94. The D5 | oss type covers | osses for bank accounts, stocks and ot her
securities. As the subject matter of each type of claimis distinct, the
Panel considered it desirable to divide D5 clains into three groups: clains
for bank accounts in Kuwait; clains for bank accounts in Iraq; and clains
for stocks and other securities. The Panel has devel oped a net hodol ogy for
each group of clains according to the subject matter. The issues to be
deci ded for these groups of clains in respect of ownership, |oss and
causation are dealt with separately hereafter

95. Havi ng reviewed the D5 clainms in part one of the second instal nent,
the instructions set out in the category “D" claimform the factua
background described in the Background Reports, the applicable Rules and
Governi ng Council decisions, and the nethodol ogi es adopted by the category
“C’ Panel, the Panel adopts the methodol ogy set out hereafter
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1. dainms for bank accounts in Kuwait
(a) Oamnership
96. In accordance with the requirenments on the claimform the clai mant

must prove ownership of a bank account in Kuwait. As stated on the claim
form proof could be in the formof a photocopy of a bank passbook or
bal ance st atenent.

(b) Loss

97. In view of the procedures notified by the Government of Kuwait as to
how cl ai mants can recover ampunts in their bank accounts in Kuwait, the
Panel concurs with the views of the category “C’ Panel and the “F1" Pane
34, which accepted as adequate the procedures that have been inplemented by
the Central Bank of Kuwait in respect of recovering bal ances in bank
accounts in Kuwait.

98. The Panel has accordingly directed the secretariat to wite to any
claimant that has submitted clains for bank accounts in Kuwait to inform
them of the procedures inplemented by the Central Bank of Kuwait for the
recovery of such accounts.

(c) Causation

99. If a claimant is able to show that he or she has conplied with the
procedures established by the Central Bank of Kuwait but has still been
deni ed access to his or her bank account in Kuwait, in order for the claim
to be eligible for conpensation, the claimant will have to prove that the
deni al of access to the claimant’s funds is directly due to the invasion
and occupation of Kuwait. The Panel will review such clainms on a case-by-

case basis.

2. Clainms for bank accounts in lraq

(a) Omnership

100. In accordance with the requirenents on the claimform the clai mant
must prove ownership of the bank account in Iraq. The claimformstates
that proof could be in the formof a photocopy of a bank passbook or

bal ance st atenent.

101. In cases where claimants cannot provide direct docunentary evidence
that they owned the bank account, correspondence between the cl ai mant and
the bank woul d al so be considered by the Panel to be an acceptabl e basis

for proving ownership if the bank’s response is an acknow edgnent of the

claimant’s entitlenent to act in respect of the account.
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(b) Loss

102. The cl ai mant should submt proof that the account has been | ost. The
claimformasks the claimant to describe the efforts that he or she has
made to recover the account.

(c) Causation

103. Pursuant to Governing Council decision 7, claimnts nmust show that
the loss was a direct result of Iraq s invasion and occupation of Kuwait.
Consi stent with the view expressed by the “E2" Panel, in the first

i nstal ment of “E2" clains %, the Panel took the view that any clai mant
seeki ng conpensation for |oss of bank accounts because of inability to
transfer his funds out of Iraq nust show that any prohibition on transfer
was a direct result of Iraq s invasion and occupation of Kuwait.

3. Cdains for stocks and other securities

(a) Omership

104. As with clains for the | oss of bank accounts, claimnts shoul d submt
proof of ownership of stocks or other securities held by them C aimnts
in part one of the second instal nent provided proof of ownership in the
formof certificates issued by institutions in or with which they had nade
i nvestmments, together with correspondence concerning any settlenents
offered by the institutions in respect of the claimant’s investnent. Were
the clains were in respect of uncashed cheques, clainmnts submtted copies
of the cheques made out in their favour

(b) Loss

105. Where the claimis for |osses arising out of equity investnments, the
Panel has established the follow ng principles to deal with such clains:
where the conmpany that was the subject of the investnment is still in

exi stence and the | osses suffered by the clainmant are deenmed to be
indirect, the rightful claimant, if any, would be the conpany in which the
cl ai mant had invested; where the conpany is no |onger in existence, the

cl ai mant nmust prove that the dissolution of the conpany was a direct result
of the invasion and occupation of Kuwait.

106. Wth respect to clains for cheques that could not be cashed due to
the invasi on and occupation of Kuwait, claimants are ordinarily under an

obligation to present the cheque for payment. |If the bank failed to honour
t he cheque, then the claimnt should refer back to the drawer for
i nformation on the failure to honour the cheque. 1In order for such clains

to be conpensable, a claimnt would have to prove that his or her inability
to cash the cheque was due to the non-existence or di sappearance of the
drawer. Docunmentary evi dence woul d have to be provided showi ng that the
drawer had either gone bankrupt, died or disappeared as a result of the
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i nvasi on and occupation. In addition, a claimnt should provide the
original of the cheque together with proof that non-paynent was due to the
i nvasi on and occupation

(c) Causation

107. In order for a loss of stocks and other securities to be conpensable,
cl aimants nust prove that the loss is a direct result of Iraq s invasion
and occupation of Kuwait. |In cases where the claimant is unable to recover

the amobunts due under cheques because the bank has failed to honour the
cheque and the cl ai mant states that he cannot recover the suns fromthe
drawer of the cheque, the claimwould only be conpensable if the clai mant
proves that the drawer is no | onger in existence or has disappeared as a
result of the invasion and occupation. Were the drawer has gone into
liquidation, the claimant will have to show that the failure of the

busi ness was caused directly by the invasion and occupati on

4. Valuation of D5 clains

108. As each D5 claimis for a different type of |oss and the underlying
docunents giving rise to the claimare valued in different ways, each claim
will be valued on an individual basis in accordance with the type of
transaction and the evidence of |oss submitted by the clainmnt.

5. Panel determ nations with regard to D5 clains

109. The Panel reviewed each claimin accordance with the nethodol ogy set
out above.

110. Wth respect to the claimfor assistance in |ocating bank accounts in
Kuwai t, the claimnt had submitted letters from banks in Kuwait

acknow edgi ng that the banks had accounts in the nane of the claimnt’s
grandfather. The Panel directed the secretariat to wite to the cl ai mant
and i nform himof the procedures introduced by the authorities in Kuwait
for obtaining access to bank accounts in that country and to establish his
right to the funds in the various accounts. The request for assistance in
respect of bank accounts in Egypt is outside the jurisdiction of the
Conmi ssi on.

111. The Panel rejected the claimfor |osses arising fromthe bank account
held by a claimant in Iraq. The claimant did not subnmit proof of the
efforts that he had nade to gain access to his bank accounts in Iraq or of
whet her his inability to transfer his funds out of Irag was the direct
result of the invasion and occupation of Kuwait by Iraq. The Panel did not
consi der that the Conmi ssion could assist himin any way in securing the
transfer of his bank account balance in Iraqg.

112. Wth respect to the claimfor |oss of the opportunity to exercise
options under warrants held by the claimnt at the tine of the invasion and
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occupation, or to trade on the markets, the Panel found that these | osses
were of a specul ative nature and furthernore, that the clai mant had

subm tted insufficient proof of the anpunts that he clained he woul d have
made had he exercised the options or been able to trade on the nmarkets.
The clai mwas therefore denied by the Panel

113. The Panel found that in each of the three clainms for |osses arising
out of equity investnents in Kuwait, the clainmants had accepted settlenents
in respect of the dimnution in the value of their investnents. In one

i nstance the conpany was still in existence, and, therefore, the conpany
shoul d have submitted a claimfor |osses suffered; in another case the

cl ai mant had been referred to the Central Bank of Kuwait as the agency that
was handling the | osses of the conmpany in which the claimnt had invested,
and in the third claim the sharehol ders shoul d have appointed a
representative to submt a claimon their behalf. Accordingly, all three
equity investment clains were deni ed by the Panel

114. \Vhere clainms were filed by claimants for benefits under insurance
policies, the Panel determ ned that such | osses were too renpte and, as the
claimants had entered into settlenments with their insurance conpanies
whereby they were refunded all of the prem uns paid by themon the
policies, the |losses clainmed were not conpensable. 3¢

115. Wth respect to the clains for cheques, the claimants had only

subm tted copies of the cheques, had not presented themduring their
validity period and al though they stated that they had attenpted to find
the drawers and failed to do so, or that the debtors were no |onger in

exi stence due to the invasion and occupation, the claimnts did not provide
adequate proof of the circunstances of |oss. Accordingly such clains were
rej ected by the Panel

VI . RECOVMENDATI ONS

A, Awards by subnitting entity

116. The Annex hereto lists the awards reconmended by the Panel for each
submi tting Governnment and international organization for claimnts included
in part one of the second instalment. Each Government and internationa
organi zation will be provided with a confidential |ist containing the

i ndi vi dual reconmendati ons made in respect of its claimants. As will be
noted fromthe Annex, against the total anount clainmed of US$46, 101, 744. 00,
the Panel has recomrended the award of a total anmount of US$11, 182, 109. 00.

B. | nt er est

117. The Panel recomends that interest be awarded pursuant to its

determ nations as set out in chapter H of the First Report and that due to
the nunber of clains in category “D’, it is not possible to calculate the
date of loss and therefore the date from which interest accrues
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i ndividually for each claim The Panel concluded, therefore, that "the
date the |l oss occurred" as used in Governing Council decision 16 * should
be a single fixed date for all category “D' clains. *® The Pane
accordingly determ ned that the date of the invasion, 2 August 1990, shal
serve as the date fromwhich interest accrues for category “D cl ains.

C. Subm ssion through the Executive Secretary to the Governing Counci

118. The Panel respectfully submts this report through the Executive
Secretary to the Governing Council pursuant to article 38(c) of the Rules.

Geneva, 29 July 1998

(Si_gned) R K. P. Shankar dass
Chai r man
(Signed) H M Joko- Smart

Commi ssi oner

(Signed) M C. Pryles

Commi ssi oner
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1/ S/ AC. 26/ 1992/ 10.

2/ For a compl ete description of the category “D’ claimloss
types, see the “Report and Recomrendati ons Made by the Panel of
Commi ssi oners Concerning Part One of the First Instal ment of Individua
Clains for Damages Above US$100, 000 (Category ‘D Cains)”
(S/AC. 26/ 1998/1), (“the First Report”), para. 10.

3/ A firmof |oss adjusters was appointed to assist the Panel in
devel opi ng the met hodol ogy for the valuation of D4(personal property)
cl ai ns.

4/ S/ AC. 26/ 1998/ 1.

5/ “Report and Reconmendati ons Made by the Panel of Comm ssioners
Concerning Part Two of the First Instalment of I|ndividual Clainms for
Damages Above US$100,000 (Category ‘D Clains)” (S/AC. 26/1998/3).

6/ The Panel issued Procedural Order No. 3, dated 5 February 1998,
i nform ng each submtting entity that their clainm were included in the
second instalment. By Procedural Order No. 4, dated 29 July 1998, the Pane
i nformed each submitting entity with D4(personal property) clains that the
second instal ment would be split into two parts and al so deferred one claim
in the second instalnment that included | osses that the Panel would not be
resolving in this instal ment.

7/ The cl ai m concerned contains D38/ 9(busi ness) |osses for which
t he Panel has still to develop a nethodol ogy.

8/ The Panel |isted the Background Reports in note 6 of the First
Report.

9/ S/ AC. 26/ 1991/ 7/ Rev. 1.

10/ “Report and Reconmendati ons Made by the Panel of Comm ssioners
Concerning the Sixth Instalment of Clainms for Departure fromlraq or Kuwait
(Category ‘A Clainms)” (S/AC. 26/1996/3), paras. 27-33.

11/ “Report and Recomendati ons Made by the Panel of Conmi ssioners
Concerning the Sixth Instal ment of Individual Cainms for Danmages up to
US$100, 000 (Category ‘C Clains)” (S/AC. 26/1998/6), paras. 13-15.

12/ The Mdtor Vehicle Valuation Table provides the standard narket
val ues of notor vehicles in Kuwait for the years 1980 to 1990 according to
the make, nodel and the year of the vehicles. The val ues have been
depreciated to reflect the market value of the vehicles as of August 1990.

13/ The First Report, paras. 330-334.

14/ S/ AC. 26/ 1992/ 9; S/ AC. 26/ 1992/ 15.

15/ This is consistent with the findings of the Panel of

Conmi ssi oners aPp0|nted to review the first instalnent of E2 clains (the
“E2" Panel) contained in the "Report and Recommendations Made by the Pane
of Conmi ssioners Concerning the First Instalment of ‘E2’° O ains
gS/AC 26/1998/7% concerning the scope of the enbargo. The “E2" Pane

ound that the trade enmbargo * Pplles only to the inport or export of goods
or capital into or fromlraq af August 1990", concludin hat

Security Council resolutlon 661( 1990% the Securlty Counci | |ntended to
capture within the prohibitions of the resolution only activity consisting
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Pf or leading to the inmport or export of goods or capital into or from
raqg.

16/ The First Report, paras. 300-334.

17/ | bid., para. 334.
18/ | bid.
19/ “The Report and Recommendati ons Made by the Panel of

Commi ssi oners Concerning the First Instal nent of Individual Cains for
Damages up to US$100,000 (Category ‘C Clainms)” (S/AC 26/1994/3 and
Corr.1), (the “First ‘C Report”), p. 178.

20/  Lbid., p. 173.

21/ S/ AC. 26/ 1991/ 3.

22/ “The Traumatic Events and Mental Health Consequences Resulting
fromlraqi |nvasion and Occupation of Kuwait”, report was prepared by the
Al - Ri ggae Speci alized Center for Treatment of War Victins in Kuwait,

M nistry of Health, dated 1 Decenber 1993 (the “Al -Ri ggae Report”).

23/ The First Report, paras. 235 and 236.
24/ S/ AC. 26/ 1992/ 8.

25/ See First Report, para. 201

26/ See First Report, para. 202.

27/ See “Recommendati ons Made by the Panel of Comm ssioners
Concerning Individual C ains For Serious Personal Injury or Death (Category
‘B Claims)” (S/AC 26/1994/1), p.33 and the First “C’ Report, p.108.

28/ The net hodol ogy adopted by the Panel in respect of D3(death)
clainms for | oss of support was described at paras. 212-222 of the First
Report. The parts of the methodol ogy which woul d be applied in cal cul ating
t he conpensation to be awarded to D2 claimants are contained in paras 215-
217.

29/ The Panel conpared the tables listing the percentage of
disability associated with different types of injury (“Table of Minms”)used
in Egypt, Kuwait, Lebanon and by the United Nations. The differences in the
percentage of disability attributed to the same injury varied between four
per cent and ten per cent ampongst the four entities.

30/ See the First “C’ Report, pp. 159-167.
31/ Letter fromthe Public Authority For Assessnment of Conpensation
Resulting FromIraqgi Aggression (“PAAC') to the Executive Secretary of the
Commi ssion dated 15 COctober 1991, together with an attachnent entitled
“Actions Taken in Kuwait Regardi ng Customer Accounts with Kuwaiti Banks”.

32/ | bid.
33/  lbid.
34/ “Report and Reconmendati ons Made by the Panel of Comm ssioners

Concerﬁrng Part One of the First Instalnent of C ainms by Governnents and
International Organizations (Category ‘F Clains)” (S/AC. 26/1997/6) (the
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“First 'F Report”). One of the claimants in category “F’ submitted a claim
stating that it was unable to access funds in its bank account in Kuwait.

In resolving the claim the “F1" Panel accepted PAAC s expl anation
regardi ng the procedures put in place by the Central Bank of Kuwait and
requested the secretariat to communicate this information to the clai mant.

35/ S/ AC. 26/ 1998/ 7.

36/ In its decision on clains by insurance conmpanies in respect of
| osses suffered through the accelerated maturity of policies resulting from
premature deat hs caused by acts of Germany in sinking the Lusitania, (The
Life Insurance Clains (1924)), the German-United States M xed Cl ai ns
Commi ssion (1922) held that the accelerated maturity of insurance policies
was not directly attributable to the sinking of the Lusitania by Cernany.
See B. Cheng, Ceneral Principles of Law as Applied International Courts and
TIribunals, (London, Stevens and Sons, 1953), (reprinted by Gotius
Publ i cations, 1987), p.245.

37/ S/ AC. 26/ 1991/ 16.

Report, pp. 32-33. In the WBC Claima md-point date of 15 October 1991
was used. See the “Report and Recommendati ons made by the Panel of
Commi ssi oners appointed to review the Well Bl owout Control Clainf (the
““WBC Clain) (S/AC. 26/1996/5/Annex). In that claim however, the | osses
were quite different fromthose suffered by individuals in categories “C
and “D,” and different criteria therefore applied to the determ nation of
rel evant dates.

38/ The category “C’ Panel also found this; see the First “C
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Summary Recomrendati ons of Part One of the Second Instal nent of

Category “D' Cl ains

Anmount Nunber of Nunber of Amount  of
Submitting Entity Cl ai med Reégéﬁéﬁzed éggﬂéﬁ;gﬁgd $§;B§ﬁ§§ﬁ$$ﬁ1

(US$) for Payment for Payment (US$)
Australia 185, 942 1 3 19, 409
Canada 955, 140 1 3 51, 900
Denmar k 92,571 1 - - 25, 086
France 86, 584 1 - - 58, 338
I ndi a 5,767,541 24 -- 524,074
I rel and 4, 650 1 - - 4, 650
| srael 4,251, 997 4 - - 596, 514
Italy 951, 273 1 4 41,107
Jor dan 11, 867, 165 35 12 1, 847, 662
Kuwai t 5, 148, 182 55 - - 2,915, 801
Lebanon 299, 678 2 1 122, 360
Paki st an 71,910 2 -- 117, 799
Pol and 252, 209 1 -- 25,494
Sudan 6, 004, 115 22 3 1,116, 213
Sweden 770, 000 - - 1 0
Syria 487, 580 5 - - 243,744
Uni ted Ki ngdom 4,651, 718 29 1 1, 604, 892
United States of 3, 905, 646 32 2 1,761, 189
America
UNRWA (Gaza) 347, 843 2 1 105, 876
Tot al 46,101, 744 219 31 11, 182, 109
deferrig. Orne claim from the Hashemite Kingdom of Jordan has been
Thzim Che SAREIT OISR Lo Til Snbunt LA Tad Rl TERE,
awarded in category 0, calculated on the basis of the «laims made both in

categories “C

award prior to the payment of such award.

° and where the C6 =laim has not yel been decided. The

compensation awarded in the €6 claim, if¥ any, will be deducted from the D6




