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QUESTI ONNAI RE ON THE HUMAN RI GHTS OF M GRANTS

1.1 The nost recent figures of the nunber of persons resident in the
country, born abroad by five-year periods by date of arrival in the country,
by sex and age group and | evel of education were obtained in 1985. These
figures indicate a total of 103.002 foreigners, as shown bel ow

Note: The graphs have been placed in the secretariat archives and may
be consulted on request.
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1.2 No overall records of Uruguayan nationals residing abroad are avail abl e.
Em gration was particularly intense between 1970 and 1980 owi ng to the
political situation, which pronpted a | arge nunber of citizens to |eave.

Since 1985, as a result of the restoration of denocratic conditions, very

| ar ge numbers of nationals who were residing abroad as refugees have been
returning. The return of Uruguayans was supported both technically and
financially by UNHCR and | OM

Total nunber of repatriations by geographical area (1985)

Per cent age Tot a
Adj acent countries
(Argentina, Brazil, Chile) 26.5 2 866
Rest of South America 8.5 915
Central Anmerica and Mexico 13 1 405
USA and Canada 2.7 297
Eur ope 41. 4 4 476
| srael 0.6 68
Australia 1.9 210

Source: National Repatriation Comm ssion, Report on Assisted Persons,
January 1989.

1.3 Exi sting regul ations contain nothing specific concerning this problem
In practice, any forei gner who obtains a Uruguayan identity card setting out
hi s personal particulars, nane, date and place of birth, together with
certificates authenticated by the Consular authorities of his country of
originis entitled to work in Uruguay as a tenporary resident for a period of
one year. Subsequently, he nust request permanent residence and expl ain how
and why he wishes to remain in the country. A foreign worker enjoys all the
rights to which the Uruguayan worker is entitled under the country's | abour
and social security legislation. Enployers are liable to the penalties laid
down by law if they fail to grant foreign workers equal treatment in

enpl oynent .

1.4 No estimates are available on this subject. However, the freedom of
entry into the country guaranteed by the Constitution and the country's policy
of doing away with visa requirenents in respect of European and American
countries constitute the two basic factors that explain why there is virtually
no illegal mgration to Uruguay.

2. Uruguay's migration |legislation dates back to the begi nning of the
century. Recently, however, a nultidisciplinary conm ssion was established to
bring this legislation into line with present circunstances. A Bill on the
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subj ect was submitted to Parlianent for discussion in Novenber 1997. It
envi sages the creation of information and advisory services for migrants. The
text is appended for information.

3. No. Uruguay has traditionally been a country open to mgrants and so
far no mani festations of raci smor xenophobia have been recorded.

4, Uruguay is considering the possibility of acceding to the Internationa
Convention on the Protection of the Rights of all Mgrant Wrkers and Menbers
of Their Famlies. It has already, by Law No. 12030 of 27 November 1953,
ratified I LO Convention 97.
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Mont evi deo,

Presi dent of the Ceneral Assenbly
M. Hugo Batalla

Sir,

The Executive has the honour to submit for consideration the encl osed
Bill regulating the entry of persons into and their departure fromthe
country, as well as the sojourn of foreigners within the country.

l. General

1. Brief recapitulation of Uruguay's migration leqgislation

It is conmon know edge that international mgration affects human
soci ety in many ways, not only fromthe denographic, but also the econom c,
| abour, medico-I|egal, sociological and political points of view It has, on
the other hand, been a major factor pronoting the progress of humanity and is
closely associated with its history.

There is no denying the fact that the gradual and steady devel opnment of
many of the countries of Anerica can be attributed to inmgration, and that
for long periods - mainly during the nineteenth century and the begi nning of
the twentieth century - they were conpletely open to foreigners.

Subsequently, this open-door period gave way to one characterized by the

i mposition of increasing restrictions on foreign immgration based on various
reasons in the general interest. It may be said that today there is no
country which has not, in one way or another, severely restricted foreign

i mm gration.

Uruguay followed this trend. Immgrants could enter the country quite
freely until 1932, when for the first tine a Law (Law No. 8868 of
19 July 1932) introduced permanent and general prohibitions on the adm ssion
of foreigners for reasons of public policy. This Law supplenented the
previous Law No. 2096 of 18 June 1890, now obsol ete, which, patterned on the
Argentine law of that time, reflected a policy of pronoting “directed
m gration”, or what denographers now call “organized mgration”, wthout
maki ng provision for general grounds for not admitting foreigners to the
country.
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In the denocratic and |iberal States, migration, covering both
em gration and imrigration, sinply inplies the application of the principle of
freedominherent in the human person, recognizing that such freedom of
movement should be restricted only in the general interest, as in the case of
all human rights.

The constitutions of these countries proclaimthis right to emgrate and
imrgrate in a |liberal manner and |eave its regulation up to the law. Thus
the principle of the freedom of persons to enter and depart froma country
constitutes the general rule, and exceptions or restrictions reflecting
constitutional or |legislative provisions are invariably based on the genera
i nterest.

In Uruguay, this concept was expressly enbodied in article 36 of
the 1934 Constitution and recurs in subsequent constitutional texts, as in
article 37 of the present Constitution which proclainms, together with the
principle of free entry, the requirenent that inmgration should be regul ated
by |aw but that “in no case shall an inmm grant be adm tted who has physi cal

mental, or noral defects which may injure society”. The period during which
the 1934 Constitution was in force saw the adoption of Law No. 9604 of
13 October 1936 which is still in force except for a nunmber of partia

derogations required by the 1952 Constitution in respect of questions of
admnistrative litigation. This Law increased the nunber of prohibitions on
t he adm ssion of foreigners |aid down in the previous Law of 1932, as well as
grounds for expulsion

Since this period, therefore, Uruguay has possessed a body of
i mm gration regul ations designed to strengthen the protection of public order
and security within the country consisting of prohibitions on entry and
grounds for expulsion, i.e. crimnality and politico-social, health and
econom c reasons. However, the constitutionality of some of the provisions of
this Law has been questioned, it suffers froma |arge nunber of shortcom ngs
and fails to offer an adequate, fair and effective solution to various new and
serious problens that arise in connection with the entry and sojourn of
foreigners in the country.

On the other hand, the 1936 Law which nerely established inm gration
regul ations also failed to regul ate organi zed or planned imigration in the
light of the country's denpgraphic and econom c requirenents, which are of
basi c i nportance fromthe standpoint of migration policy.

2. The Executive's 1988 Bil

On 11 Decenber 1988 the Executive submitted to Parlianent a Bil
regul ating the entry and departure of persons into and fromthe country, as
wel | as the sojourn of foreigners.

This inportant piece of draft |egislation, based on the npst recent
sol utions adopted in matters of mgration and drawn up with the technica
assistance to experts fromthe International Organization for Mgration
failed to obtain parlianmentary approval at that tine.
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It was clainmed that the Bill would replace the body of |egislation
referred to above with a single law, maintaining the principle of spontaneous
i mm gration, which had been the pride of the Republic, w thout overlooking the
need to recogni ze and pronote organi zed immgration to the extent necessary
and subject to the country's econom ¢ and financial possibilities, and in both
cases |l ayi ng down adequate standards guaranteeing an effective mgration

policy.

However, in the light of subsequent devel opnments in the country, it was
obvious that the Bill suffered froma nunber of shortcomi ngs that a genera
m gration | aw woul d be unable to make good at the present time, mainly in
respect of grounds for refusing foreigners adm ssion, crimnal offences and
penalties, as well as adm nistrative renedi es and judicial procedures that
ensured the required bal ance between the need for social protection inplied by
the very concept of migration and the existence of m nimum procedura
guarantees to which the persons concerned should be entitl ed.

3. Sources of the Bil

It is clear that the Bill which is now being submtted to Parlianment for
consi deration reflects the same reasoning and contains the sanme principles as
that of 1998. For exanple, the fact that some of its provisions have been
reproduced word for word and only drafting changes made in others reveal s that
the sanme approach is being used. For this reason, various parts of this
description of its background duplicate the one drawn up at the tine to
justify the Executive's initiative.

The rel evant |egislation of the Latin American countries, and especially
that of Argentina, Chile, Costa Rica and Paraguay, which is regarded as being
the nost up to date, was consulted and used as a source of ideas. The two
| atter countries possess the nmost advanced migration |egislation (Costa Rica's
Ceneral Law No. 7033 of 1986 on Mgration and the Status of Foreigners and
Par aguay's Law No. 978 of 1994 on Mgration), and it was therefore used as
background material and a source of inspiration for various provisions of the
Bill and to make good some of the shortcom ngs of that of 1988 which could no
| onger be overl ooked; the new Bill accordingly includes provisions on specific
crimnal offences and penalties in mgration matters and judicial renedies and
procedures ensuring protection of the rights of foreigners recognized by our
| egal system and, naturally, by the provisions of the Bill thenselves.

Lastly, it includes a nunmber of innovative provisions reflecting the
need to harnoni ze the solutions adopted in respect of the entry and sojourn of
foreigners with other regulations on political asylumand the extradition of
of fenders. In this way, and based on the proposals made in the Bill on asylum
submtted by the Executive sone tinme ago to Parlianent and now under
consi deration, express reference has been nmade in the text to the grounds for
a refusal to adnmit foreigners as a nmeans of preventing the entry into or
sojourn in the country of terrorists as an additional neans of conbating this
scourge which has ravaged the worl d.
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4. Desirability of a general law on migration

It is precisely this last point that is one of the factors - although
not the only one - that pronpted the Executive to submt a general |aw on
mgration to the Legislature for consideration

A great deal of thought has been given to international terrorismin the
context of mgration novenents as a problemthat could not be disregarded in
view of the events that the country has experienced in recent times and their
repercussions at the international relations |evel.

The Executive had already taken this situation into account in the Bil
on asylum by adopting the approach used in various agreenents, including sone
that have been acceded to by Uruguay; one of these agreenents is the
Extradition Treaty between Uruguay and Spain of 28 February 1996, which has
al ready been ratified and is in force. |Its provisions make it inpossible for
a terrorist to claimasylumby not classifying the acts for which he is
responsi ble as political crinmes. This provision was used in the text on
asylumand it was both natural and inevitable that it should be included in
the Bill on migration. 1In point of fact a terrorist may try to enter or stay
in the country in various ways - either by requesting asylumor politica
asyl um and i nvoki ng the concept which defines political offences only in terns
of a person's notives, by requesting during the extradition process that
account should be taken of the political nature of the offence for which he is
hel d responsi bl e based on the same subjective criterion, or yet by entering

the country in an illegal or clandestine manner and requesting the application
of migration regul ations governing the sojourn of foreigners, or even
arranging his entry under such regulations. |If these regulations fail to

speci fy grounds for refusal of adm ssion or for the expul sion of foreign
terrorists or persons who are nenbers of organized groups which engage in
terrorist activities to achieve their purposes, such undesirable individuals
will always find ways of remaining in the country. For this reason, the Bil
contai ns the sane kind of provisions included in the Bill on asylum by

speci fying as grounds for refusal of adm ssion and for the expul sion of
foreigners their status as persons responsible for terrorist acts or nenbers
of groups that engage in such acts in order to achieve their ends.

It is to be noted in this connection that the Bill goes beyond
protection against terrorismas a neans of social defence. The Executive
realizes that a denocratic country's mgration |law nmust also include - as is
done in the Bill - grounds for refusal of adm ssion and the expul sion of
forei gners based on participation in organizations which, by acts of violence,
underm ne denocratic institutions, the state of |aw and the representative
system of governnent, including acts apart fromthose which are regarded as
terrorist acts in the narrow sense

The Executive's initiative is, of course, notivated by other inportant
considerations. Uruguay's donestic |legislation on mgration is obsolete and
i ncompl ete and sone of its provisions are inapplicable at the present tine,
and in addition it is becomng increasingly difficult to cope with the new and
difficult situations that arise in this area, such as those connected with
international terrorism It was therefore considered that the constitutiona
directive to the effect that “imm gration should be regulated by | aw nust be
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reformul ated and nade to reflect the country's present needs. An end nust be
put to the present situation in which, apart fromthe obsolete |aws referred
to, and in many cases in spite of them regulations, resolutions, instructions
and sinple in-house orders issued by the adm ni stration suppl enent the various
regul ati ons on the subject whose fornulation, in accordance with
constitutional directives, have the force of |aw

5. The nmain objectives of the Bil

The Bill, like that of 1988, is designed to replace the laws in force by
a single text. The principle of spontaneous inmgration is retained and its
various aspects regul ated, but at the sane time organized immgration is
recogni zed and regulated to the extent required, subject to the country's
econom ¢ and financial possibilities. |In both cases suitable provisions
ensure effective control over mgration

The sol utions proposed inmply strict respect for the constitutiona
provi sion that regulates the entry and sojourn of foreigners in the country
and that proclains the fact that immgration is regulated by | aw and the
principle of free entry, providing that the imrigrant is not suffering from
“physical, nmental or noral defects which may injure society”.

The Bill takes into account the constitutional principle and directive
whose twofold objective is to regulate, on the one hand, spontaneous
i mm gration by provisions concerning entry, sojourn and departure, by defining
speci fic categories of mgrants, by describing grounds for refusal of
adm ssion and for expul sion based on reasons in the general interest (public
order, internal security, public health and econonic), by specifying - to the
extent required by the social protection of the country - crimnal and
adm ni strative offences and penalties, and by protecting the rights of the
persons concerned by nmeans of guarantees of adm nistrative proceedi ngs,
adm nistrative litigation and in sonme cases |egal proceedings, with a viewto
the possible application of crimnal sanctions and refoul enent, refusal of
adm ssion and expul sion, thereby seeking to present a conprehensi ve body of
i mm gration regul ations.

In this respect, the solutions adopted are also fully conpatible with
the international obligations assumed by Uruguay. 1In view of its inportance,
and because the Bill is fully in accordance with it, it is worth noting that
article 22 of the Anerican Convention on Human Rights (Pact of San José,

Costa Rica) states that the exercise of the right of every person to nove
about in, toreside in, or to | eave any country freely “my be restricted only
pursuant to a law to the extent necessary in a denocratic society to prevent
crime or to protect national security, public safety, public order, public
nmoral s, public health, or the rights or freedonms of others”.

On the other hand, the Bill also seeks to regul ate organi zed
i mm gration, taking into account the country's denographic, econom c, socia
and cultural needs whose satisfaction is in the interest of the State and is
intended to inprove the quality of life of the population, as stated in its
article 1.
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The Bill consists of an introductory title as well as three others which
deal with the adm ni strative organi zati on of categories of mgrants, grounds
for refusal to admit mgrants, their entry and sojourn, the refoul erent and
expul sion of foreigners, crimnal and adm nistrative sanctions, admnistrative
remedi es and judicial proceedings, entry, sojourn and departure controls,

i nternational transport enterprises, financial resources, organized
i mm gration, Uruguayans abroad and final provisions.

6. The Bill and migration problens in the Commpbn Market of the
Sout hern Cone ( MERCOSUR)

The States parties to MERCOSUR i ntend to draw up common regul ations in
respect of migration in the future, since the Treaty of Asunci én contains no
express references to the question of mgration and the free novenment of
persons - which obviously has to be tackled at sone stage in any integration
process of a conmon market nature. However, since the Treaty states that the
formati on of a comon market inplies the free nmovenent of goods, services and
factors of production, it may be said that |abour mgration is inplicit in the
reference to the free novenent of factors of production, which includes the
free movenment of the | abour factor and hence the human factor

Si nce MERCOSUR constitutes an integrated area with a functioni ng conmon
market, its mgration policy - or at least its nost inportant aspects - nust
one day be common to all its nmenmbers. As regards third countries, the first
step must be taken through intergovernnmental cooperation and |egislative
har moni zati on in order subsequently to bring about the adoption of uniform
provi sions ensuring a conpati ble common migration policy in respect of border
controls and the gradual elimnation of frontiers within the grouping so as to
ensure the free novenent of persons within the integrated area. As regards
this latter aspect, nanmely, relations within MERCOSUR, it would not appear
reasonable to maintain national mgration policies since the area is one in
whi ch the free novenent of goods, services and factors of production is to
t ake pl ace.

Neverthel ess, there is no denying the fact that the free novenent of
persons invariably |ags well behind the free novenent of goods, services and
capital because of the difficulties encountered in dismantling nationa
m gration policies and because the various obstacles to the free novenment of
persons cannot be overcome rapidly.

It is clear that, at the present time, since the individual is regarded
as one of the factors of production that the Treaty of Asunci én includes under
the free nmovenent heading, this point is of inportance in view of the
possibility of the nationals of States parties noving about within their
territory in search of work and will nost probably be the subject of comron
regul ations in the near future.

In the nmeanwhile, and until such tine as bilateral or nultilatera
m gration provisions are negoti ated and brought into force, the donestic
| egi sl ati on of each individual State party will remain in force; this fact is
expressly recognized in article 2 of the Bill.
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1. Speci al part

1. The introductory title of the attached Bill begins with an article
descri bing the purpose of the | aw and enphasizing that it constitutes

m gration |egislation having the twofold objective of regulating not only the
entry and sojourn of foreigners in the country in accordance with the
principle of spontaneous migration but also international migratory novenents
in the |light of denographic, econom c, social and cultural requirenents,
thereby affirm ng the inportance of organized em gration

The provisions that follow deal with the scope of the | aw and state that
it is applicable to foreigners comng fromany country with the follow ng
exceptions: 1. Persons from countries menbers of MERCOSUR i nsofar as
derogati ons have been made on a bilateral or nultilateral basis, and 2. Those
enj oyi ng special status (diplomatic officials, etc.) on the basis of
international treaties signed and ratified by Uruguay.

2. Title 1 deals with institutional aspects in respect of bodies
responsi ble for the application of the |law and describes their genera
functi ons.

In accordance with the Bill's provisions, the adm nistrative bodies
conpetent to ensure the application of the |law are the Mnistry of the
Interior, the National Mgration Department (which is subordinate to the
Mnistry of the Interior) and the National Mgration Council (which is part of
the systemof the Mnistry of the Interior). The text then goes on to specify
t he powers and functions of each of these bodies and states that the Mnistry
of the Interior and the National Mgration Departnent are responsible for the
i mpl ementation of mgration policy and that the National M gration Counci
acts as the advisory body in such matters. The Mnistry of the Interior is
enpowered to del egate certain powers to the National M gration Department.
Moreover, in order to make the services provided nore efficient, the Mnistry
of the Interior is authorized to contract the information services and
equi pnrent required for the conpilation of mgration records.

3. Title 2 deals with “categories of mgrants” - a matter of particular

i mportance in that this provision can be used to classify each foreigner in a
certain category or subcategory on the basis of his reasons for entering the
country or his work.

A reliable classification of entry and sojourn categories will make it
possi ble to create a val uabl e source of data facilitating statistica
anal ysi s, such information being indispensable for the purpose of eval uating
the results of various mgration progranmes; these data will in turn be of
particul ar inmportance in formulating mgration policies.

The nost inportant features of the “categories of mgrants” set out in
Title 2 can be summuarized as fol | ows:

(a) Unli ke other legislation that classifies foreigners as
“immgrants” and “non-imr grants” or “permanent and tenporary”, it was deci ded
inthe Bill to link categories of entry with a | ess abstract concept but one
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which carried greater |egal weight, such as “residence” which is the npst
i nportant aspect of the “domicile” concept referred to in article 24 of
Uruguay's Civil Code.

“Resi dence”, if acconpanied by the intention of settling permanently or
tenporarily in the country, offers an adequate conceptual framework for
classifying the entry or sojourn of foreigners as “resident” (permanent or
tenporary) and “non-resident”.

(b) The permanent residents headi ng, covering spontaneous and assisted
i mm grants, has been extended to include two new entry categories, nanely,
immgrants with capital and nobney to invest, in order to attract to the
country foreigners with resources of their own or who transfer financial or
technol ogi cal resources with a view to engaging in productive activities
considered to be in the country's interest.

(c) Retired persons, pensioners or persons of independent means have
been included in a new subcategory of the “permanent residents” category in
line with the regulations to be drawn up in respect of these persons as well
as imrgrants with capital specifying the requirenents that nust be satisfied
by persons requesting entry into the country under the subcategories referred
to in order to enjoy the benefits and exenptions provided for by |aw

4, Title 3 deals with the grounds on which the entry and adm ssion of
foreigners may be forbidden. In this connection, special account was taken of
article 37 of the Uruguayan Constitution which states that “in no case shal

an immgrant be adm tted who has physical, nental, or noral defects which may
injure society”. It was also borne in mnd that the American Convention on
Human Ri ghts states that the right of entry may be restricted by law “to the
extent necessary in a denocratic society to prevent crinme or to protect

nati onal security, public safety, public order, public norals, public health,
or the rights or freedonms of others”. Law No. 9604 of 13 Cctober 1936
concerning undesirable foreigners, the 1988 Bill, the m gration |egislation of
Costa Rica and Paraguay and the Bill on asylum submitted to Parlianment this
year - all of which have been referred to above - were al so consulted.

As in the past, the various grounds for refusal of adm ssion were
enuner at ed, dependi ng on whet her the foreigners concerned suffered from any
physi cal or nmental defects and whether their capacity to work was di m ni shed
because of physical defects or personal history. Anong the grounds for
refusal to adnit foreigners on the basis of their personal history that are of
particul ar i nmportance are those set out in article 34, paragraph 4, nanely,
of fences under the ordinary law terrorist acts (provided for in the
Extradition Treaty between Uruguay and Spain of 28 February 1996) and the one
referred to in paragraph 9, which prohibits the entry of persons who are
menbers of organizations that comrmit violent acts agai nst denocratic reginmes
or that pursue unlawful objectives - regardless of their political notives -
by terrorist neans.
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5. Title 4, consisting of five chapters, deals with various situations
connected with the entry and sojourn of foreigners in the country.

Chapter 1 sets forth the follow ng principles:

(a) Foreigners wishing to enter the country as residents (pernmanent or
tenporary) must obtain a permt issued by the National M gration Departnent.

(b) Forei gners resident abroad wi shing to enter the country as
residents nust obtain the required entry permt.

(c) “Non-residents”, with the exception of those covered by
article 33, paragraphs 4, 8, 9 and 10, do not require a permt to enter the
country but may or may not require a consular visa in accordance with the
agreenents, treaties and legislation in force.

Chapter 3 offers foreigners the possibility of changing their mgration
category, in other words, of being classified in a category or subcategory
different fromthat in which they entered the country. For exanple,
“tenmporary residents” can become “pernmanent residents” and, exceptionally,
“non-residents” can become “tenporary residents”.

The conditions, requirenments, desirability and procedure for changing
fromone mgration category to another will be laid down by |aw

Chapter 4 deals with illegal entry or sojourn, indicating the reasons or
ci rcunstances that would place a foreigner in this situation, and authorizes
the Mnistry of the Interior to take the necessary measures in each specific
case. The foreigner may be asked to regularize his situation as a mgrant if,
by virtue of his profession, period of residence, relationship to Uruguayans
or other reasons, his sojourn nay be regarded as being in the country's
interest. Oherwise the Mnistry of the Interior may informhimthat he nust
| eave the country within a certain time or issue an order for his expul sion

Lastly, Chapter 5 covers cases which, because of non-conpliance with the
obl i gations assuned by foreigners, give rise to situations requiring the
cancel l ation of their residence and sojourn pernmits as either permanent or
tenporary residents as well as those of “non-residents”. The Mnistry of the
Interior is authorized to cancel the sojourn pernmits of foreigners who fail to
satisfy the conditions on which they were permtted to enter the country.

6. Title 5 contains provisions concerning refoul ement and expul sion

It was considered desirable to nmake this distinction since the procedure
and the authority conpetent to order these two neasures vary.

Ref oul enent is the act by which the authority responsible for
i mmgration control on entry into the country refuses a foreigner adm ssion
and orders his imrediate return to the country of enbarkation or origin, or a
third country which will admt him Refoul ement is ordered when the
foreigner, at the tinme of entering the country, fails to present the necessary
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docunents or presents forged docunentati on, when one of the grounds for
refusal of admi ssion provided for by law is applicable, or if he is discovered
trying to enter the country by avoiding inmmgrati on control

Expul sion, on the other hand, is an act ordered by the conpetent
adm nistrative or judicial authority by which a foreigner is expelled from
national territory.

Expul si on takes place in the various situations covered by article 62.
However there is neither expul sion nor refoulenment if the foreigner has
requested asylumin the country.

Under the Bill, the power to order expulsion is divided between the
adm ni strative and judicial authority, the former (Mnistry of the Interior
and National Mgration Departnment) being enpowered to order expul sion on
grounds of a migration nature and the latter (Crim nal Appeal Court)
authorized to order expulsion on grounds of a non-mgration nature. However,
it has been considered logical and in line with the adm nistrative nature of
mgratory matters that any initiative in ordering the expul sion of a foreigner
shoul d be taken by the Executi ve.

Anot her inportant point that is regulated by the Bill concerns rejection
of a request for extradition; it does not exclude the possibility that a
foreigner may be expelled on one of the grounds provided for in the | aw but
makes an exception of the grounds set out in article 34, paragraphs 4 and 9,
if the rejection is based on a political offence plea. This formulation
corresponds to that contained in the Bill on asylum and seeks to avoid
contradictory expul sion or extradition decisions by using the criterion of
prevention as the decisive factor, in other words, the request submitted in
the first place.

7. Title 6 contains a description of specific mgration-related crim na

of fences and provides for a system of admnistrative penalties. The fact that
it is proposed to characterize such offences reflects the increasing need for
social protection in response to illegal immgration, which is not only

i ncreasi ng but al so assum ng new forns and is being supported by

i nternediaries who profit fromthe needs of those who, for various political
economi c, crimnal and other reasons, fail to satisfy the conditions |laid down
by legislation for legal entry into the country.

The crimnal offences in question are enunerated in the mgration
| egi sl ati on of nobst countries, and that of Chile, Costa Rica, Paraguay and
Switzerland was in particular consulted when the Bill was being drawn up

Chapter 2 enpowers the National Mgration Departnment to imnmpose
adm nistrative fines of specific anobunts on enployers and the proprietors or
managers of hotels and boardi ng houses, as well as on international transport
enterprises, that violate the prohibitions or fail to conply with their
obl i gati ons under the |aw

8. Title 7 consists of two chapters which refer to the procedura
guar antees enjoyed by wongdoers. Chapter 1, after recapitulating the
adm nistrative remedies listed in article 317 of the Constitution, specifies
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remedi es in connection with expul sion, which are handled as a matter of
priority and have the effect of suspending the decision inpugned until such
time as a final decision is reached at the admi nistrative |evel.

Chapter 2 deals with judicial procedures and | ays down the follow ng
rul es:

A O fences connected with migration are dealt with by the ordinary
crimnal courts.

B. Crimnal proceedings are initiated on the basis of a substantiated
conpl aint by the National Mgration Department - an approach that brings into
har mony the adm nistrative nature of migration and the need for a certain
amount of flexibility in this matter, as well as the possibility, in certain
cases, of exercising the option referred to in D bel ow

C. The Crim nal Appeal Court handles any cases of expulsion that have
to be referred to the judicial authorities; it does so at a single hearing
since its decisions involve foreigners and their effectiveness depends on
their being taken as a matter of urgency w thout affecting the |ega
guarantees inplying the intervention of a judicial court - guarantees that are
strengthened by its collegiate nature.

D. In the case of certain migration-related offences conmmitted by a
foreigner, the Admi nistration may decide to bring crimnal charges or cal
directly for his expulsion, thereby exercising a discretional power based on
expedi ency or appropri ateness.

9. Title 8 and its three chapters contain provisions regulating the entry,
sojourn and departure of persons.

The first of these chapters, apart from making it conpul sory for persons
to enter and depart fromthe country at specific authorized points, indicates
the docunentation that nmust be presented by foreigners at the time of
m gration control, making a distinction between foreigners entering the
country as permanent and tenporary residents, on the one hand, and
non-resi dents on the other

Chapter 2 which concerns “sojourn control” makes it illegal to give work
to foreigners who, under the law, are not entitled to engage in gainfu
enpl oynment dependi ng on whether they are tenporary residents or non-residents.

Simlarly, it makes it illegal for owners, adm nistrators or nmanagers of
hotel s, boarding houses or siml|ar establishnents to provide acconmpdation to
foreigners who are illegally in the country.

Chapter 3 contains provisions on departure control, for both Uruguayans
as well as foreigners.

10. Title 9 specifies the responsibilities of international neans of
transport, which are required to submt to the controls |laid dow by |aw, and
are responsible for the transport of passengers and crew as |aid down.
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The | aw al so proclains as a public duty their obligation to carry
forei gners who have been expelled out of the country; this obligation is
limted to one seat when the vehicle has no nore than 200 seats and 2 seats if
it has nore

11. Title 10 indicates the financial resources of the National Mgration
Department, which consist of the proceeds fromthe services it provides, the
anounts appropriated under the general budget, donations and bequests received
and the fines inposed in the exercise of its functions.

12. Title 11, which deals with organized imm gration, contains provisions
intended to pronote the imm gration of foreigners or groups of foreigners in
accordance with the country's requirenents.

Chapter 1 states that such pronotion activities are designed to secure
qual i fied manpower to nake good the present shortage when such manpower is a
source of scientific and technol ogi cal know how, when the persons concerned
settle in areas of the country whose devel opnent is being pronoted as a matter
of priority and when they bring in capital for investnment in productive
activities.

The integration of such imrmigrants in the economc life of the country
is to be achi eved through planned m gration programes reflecting needs
hi ghl i ghted by devel opnent or investnent plans.

Chapters 2, 3 and 4 define subcategories of assisted imrgrants,
immgrants with capital and investors, and retirees, pensioners and persons of
i ndependent means respectively; the advantages, benefits and privileges to
which they are entitled are al so descri bed.

Lastly, chapter 5 describes the regine applicable to frontier
i mm grants, seasonal workers and sugar cane workers.

13. Title 12 |l ays down general principles in respect of Uruguayans abroad,
and deals with the functions of the conpetent bodies, emigration and the
return of Uruguayans residing abroad, as well as of their foreign spouses,
children and parents.

In recent years the rate of migration has clearly outstripped the pace
at which mgration |egislation has been updated and a | arge nunber of aspects
of migration no |longer covered by it. 1In this new context, sone of the
traditional countries of immgration such as ours will eventually al so becone
countries of em gration and encounter difficulties due to the fact that their
| egislation is designed only to regul ate various aspects of inmgration

For this reason, it was considered that the Bill should proclaimcertain
fundament al principles enabling Uuguayans residing abroad to enjoy the best
possi bl e | egal and social protection.

14. Lastly, Title 13 states that the Executive will, if necessary, nodify
the organi zation of the National Mgration Department and bring its
adm nistrative structure into line with its functions, and will accordingly

amend the law on the subject. 1In this connection, it should be noted that
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despite its scope, which suggests that it deals with mgration problens in
detail, the Bill is confined to the enunciation of fundanental principles
which will be el aborated on by the adopti on of appropriate regul ations.

In the view of the Executive, the attached Bill contains |ong-overdue
responses to migration problenms and offers suitable and effective sol utions
that will make it possible to cope with the new and at times serious
situations which arise in connection with the entry and sojourn of foreigners
in Uuguay and are regarded as being fully conpatible with the provisions of
article 37 of the Constitution and the obligations assuned by the country when
it signed and ratified the international instrunents on human rights
pertaining to mgration

Note: The subsequent annexes have been placed in the secretariat
archives and may be consulted on request.




